
Omaha Nat. Bank v. Sanders.  

OMAHA NATIONAL BANK, APPELLEE, V. WILLIAM S. SAN
DERS ET AL., APPELLANTS.  

FILED APRIL 17, 1902. No. 11,332.  

1. Foreclosure: EXECUTION: SEVERAL WRITS: APPRAISEMENT: PRE
SUPTION. Where several writs were issued to the sheriff com
manding him to execute a decree of foreclosure, the presump
tion is, nothing appearing to the contrary, that the appraise
ment under which the sale was made was valid.  

2. Conflicting Evidence. This court will not disturb a finding of the 
district court based upon fairly conflicting evidence. 

APPEAL from the district court for Douglas county.  
Heard below before SCOTT, J. Affirmed.  

John W. Cooper, for appellants.  

Hall & McCilloch, contra.  

SULLIVAN, C. J.  

This is an appeal from an order confirming a judicial 
sale. The objection to the proceedings made in the court 
below, and insisted upon here, are: (1) That the prop
erty was sold under a second appraisement without having 
been twice advertised and twice offered for sale under the 
first appraisement; and (2) That the appraisement under 
which the sale was made was so low as to afford an infer
ence of fraud.  

With respect to the first objection, it is sufficient to say 
that the record does not show that there was more than 
one appraisement of the mortgaged property. Several 
writs were issued by the clerk of the district court com
ianding the sheriff to execute the decree of foreclosure, 
but what action, if any, was taken under them, does not 
appear. It will not be presumed that there were two ap
praisements, and that the secoid was lower.than the first.  

The second objection is also without merit. The ap
praisers fixed the value of the property at $7,600, while 
two witnesses for appellant estimated it to be worth
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$12,000. From this difference of opinion the trial court 
(lid not err in declining to infer that the appraisement was 
a fraudulent one.  

The order .of confirmation is 
AFFIRMED.  

FREMONT E. MUSFEIII EV AL. V. STATE OF NEBRASKA.  

FILED AmIL 17, 1902. No. 12,340.  

1. Evidence: FORNICATION: SITENCE UNDER ACCUSATION. When, be
fore prosecution, and while not under restraint, parties are 
accused of living together in a state of fornication, and make 
no denial, or are silent, this may be shown in evidence as an 
inculpatory circumstance to be weighed and considered by the 
jury in determining the truth of the charge preferred against 
them.  

2. Conflicting Evidence. When the testimony is conflicting, and is 
fairly submitted to a jury, a new trial will not be granted if 
the testimony is sufficient to sustain the verdict. Van Buren v.  
State, 63 Nebr., 453.  

3. Evidence. Evidence examined, and held sufficient to sustain a ver
dict of guilty.  

4. Instructions: FORNICATION: OPEN AND NOTORIOUS COHABITATION.  

In a prosecution for the offense of living together in a state 
of fornication, it is not error to instruct the jury that it is 
not necessary the cohabitation charged in the complaint should 
be either open or notorious.  

5. - : TENDER: ERROR. Where it is claimed an instruction which 
states no erroneous proposition of law is not sufficiently ex
plicit, it is the duty of counsel to prepare and submit an 
instruction fully covering the point in issue, and which must 

be refused before error can be predicated on the court's action 
in giving the instruction complained of.  

6. Impeaching Question. Record examined, and held, foundation for 
an impeaching question was laid with sufficient certainty, and 
that no.error was committed in permitting the question to be 
answered over objection thereto.  

Eno from the district court for Rock county. Tried 
below before HARINGroN, J. Affirmed.
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R. R .Dickson and F. N. Morgan, for plaintiffs in error.  

Frank N. Prout, Attorney General, and Norris Browni, 
Deputy, for the state.  

HOLCOMB, J.  

The defendants, each of whom was unmarried, were 
charged with the offense of living in a state of fornication, 
and on a trial of the charge the jury returned a verdict of 
guilty. Sentence was duly pronounced, and to secure a 
reversal of the judgment rendered agdinst them they prose
cute error.  

It is first urged that the evidence introduced in support 
of the charge is insufficient to establish the offense for 
which they were prosecuted, or support the verdict of 
guilty as returned by the jury. A careful reading of all 
the testimony preserved in the bill of exceptions, and 
brought here for review, convinces us that the jury's find
ing can not rightfully be disturbed. There appears in the 
record sufficient competent evidence to sustain the ver
dict. Much of the testimony offered by the state and by 
the defendants, respectively, was of a most contradictory 
character; and manifestly the testimony of different wit
nesses on the one or the other side in respect of many mat
ters material to the issue raised by the plea of not guilty, 
would have to be rejected in whole or in part by the jury, 
as unworthy of credence, and because in irreconcilable 
conflict. It was the especial province of the jury, as triers 
of fact, after hearing the witnesses testify, and observing 
their demeanor while on the witness stand, to sift the tes
tinony submitted to them, rejecting that unworthy of be
lief, and from all the evidence ascertain the truth or un
truth of the charge. There is in the record testimony, the 
competency of which can not be questioned, of more than 
one witness, which, if believed by the jury, established all 
material allegations of the information, and excluded 
every rational hypothesis save that of the guilt of the ac
cused.
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The unlawful act was charged to have extended over a 
period of time from October 10, 1899, to the 2d day of 
February, 1901. The proseen tion was begun soon after the 
(late last mentioned. The defendant Musfelt was a man of 
thirty-five years of age, and his co-defendant twenty-one 
or twenty-two. The latter had by her parents been given 
a good education, with the object in view of qualifying her 
for the profession of teaching; apparently at great sacri
fice, because of their limited circumstances. She obtained 
a certificate and began to teach, and, soon after, her un
lawful relations with Musfelt are alleged to have had their 
inception. She was unable, because of her loss of moral 
standing and character, to obtain a renewal of her certifi
cate; and thereafter, according to the theory of the de
fense, she obtained employment in different families -and 
at hotels, where she gained a livelihood, and during which 
time defendant Musfelt was courting her as an admirer 
and lover, and with a view to a future marriage, which, 
we are informed in the brief of counsel for defendant, has 
since conviction been consummated. She first found em
ploynent, if it may be said she was in fact employed by 
an.y one other than Musfelt, in a family who lived .at the 
home of Musfelt, and where he also resided. Notwith
standing the protests and importunities of her parents, 
she persisted in remaining at -defendant Musfelt's house, 
where, with some few interruptions she continued to make 
her home, first with one family and then another, until 
near the time the prosecution began. It is remarkable 
that her cervices were always required in a family which 
for the time being occupied the house owned by Musfelt, 
and. in which he resided, and that only at such times would 
such family find it convenient or necessary to employ her.  
During the time covered by the information, four changes 
of families occurred in the home of Musfelt, and as often 
his codefendant changed families, by whom, according to 
the theory of the defendant, she was employed in the ca
pacity of a servant girl or domestic.  

It is fairly inferable from the record before us that the
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different families, occupying Musfelt's house were appar
ently in quite impoverished condition, without any perma
nent home, shifting from place to place wherever a tem
porary abode could be secured; and it is passing strange 
that the occasion to employ some one else to assist in their 
household duties, and the necessity therefor, only existed 
while making their home at Musfelt's, and ceased as soon 
as they departed therefrom. The theory of the defense is 
greatly shattered by many of the facts indisputably estab
lished by the evidence. The mother testifies that she vis
ited her daughter at Musfelt's house, during the fall and 
winter of 1899 and 1900, twenty or more times, for the 
purpose- of prevailing on her daughter to return home; 
that her daughter was keeping house for Musfelt; that at 
one -time she was preparing a meal, and, by the plates, 
saucers and other table articles, the supper was being pre
pared for but the two; that the family then living in the 
house was occupying a separate room; and that, to all 
appearances, there were two families in the one house.  
These importunities and pleadings for the girl to return 
to her home were continued until, in frenzied anger, the 
mother seized an ax and threatened Musfelt with bodily 
injury, when she was forcibly ejected from the premises 
and ordered never to return. She testifies, and it is un
contradicted, that she repeatedly accused the defendants 
of living together in an unlawful state, to which they en
tered no denial, but remained silent. Not only were the 
actions of the parties and their relation to each other a 
proper subject for inquiry, and the introduction of evi
dence thereon, but their demeanor and conduct when ac
cused, while not under restraint, as well as what they say, 
or their silence, may be shown in evidence as inculpatory 
circumstances to be weighed and considered by the jury 
in determining the truth of the charge preferred against 
them. State v. Hill, 36 S. W. Rep. [Mo.], 223; Ettinger 
v. Commonwealth, 98 Pa. St. 338.  

Another witness, a girl of mature years, and whose testi
mony has the appearance of being disinterested, and
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prompted solely by a desire to speak the truth, who -was 
a member of one of the families residing in the house of 
Musfelt for a short time, testified that the family of which 
she was a member occupied the east room on the first floor 
of a four-roomed house, two of which were on the first 
floor, and two on the second; that the two defendants oc
cupied the west room below for a living room, and the two 
rooms on the second floor for sleeping rooms; that the 
stairway leading from the first to the second floor was lo
cated in the west room, which was the only means of com
munication to the upper west room, through which a per
son passed in going to the east room up stairs; that the 
defendant Kitty Claus did the household work for her co
defendant, and tended to his stock when he was away.  
Much other evidence of a corroborative character was in
troduced, which it will serve no useful purpose to advert to 
in detail. At times the defendant Musfelt would send the 
girl away for a period of time, sometimes to a hotel, where 
she would find employment, and at other times to his rela
tives. The defendants undertake to excuse their actions 
on the ground that th-y were courting, and at the time of 
the trial were engaged to be married. It is altogether 
clear that their relations were not those of honorable re
gard and mutual admiration, when gauged by any recog
nized moral standard. It is hardly conceivable that the 
defendant Musfelt, -had his intentions toward his code
fendant been honorable, and his motives pure, would have 
subjected her to the scandal and suspicion naturally aris
ing from their conduct as disclosed by the evidence. As 
heretofore stated, the testimony in many respects was 
flatly contradictory, and required of the jury discrimina
tion in determining that which was worthy of belief and 
that which should be rejected as incredible; and with the 
conclusion reached we are bound, unless it appears the 
verdict is clearly wrong. The rule is that, when the testi
iany is conflicting and is fairly submitted to a jury, a 

new trial will not be granted if the testimony is sufficient 
to sus ain the verdict. Van Biurer v. State, 63 Nebr., 453.

Voo. 64] 449
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The evidence, we are constrained to say, is sufficient to 
support the verdict, and the defendants' contention to the 
contrary can not be sustained.  

Complaint is made of an instruction to the jury wherein 
they were told that it was not necessary the cohabitation 
charged in the. complaint should be either open or notori
ous. We find no objection to the instruction. It follows 
the statute. The gist of the offense is the unlawful co
habitation,-that is, living together as man and wife while 
each was unmarried. If the accused lived together openly 
and notoriously as husband and wife, this would be proof 
positive of the violation of the law; but nevertheless the 
offense is committed when there is evidence sufficient to 
satisfy the minds of the jury that for any period of time 
covered by the information they cohabited together in a 
state of adultery,-whether it be for a wee-k, month, year, 
or longer. It is not required by our statute that living in 
a state of fornication must be open and notorious in order 
to constitute the offense; hence there was no error in the 
giving of the instruction complained of.  

Another instruction on the subject of circumstantial 
evidence is excepted to because, as contended, it was not 
stated with sufficient precision that the circumstantial 
evidence, in order to justify a conviction, must be such as 
to be consistent with guilt of the defendants of the offense 
charged, and inconsistent with any reasonable hypothesis 
of innocence. The instruction states no erroneous propo
sition of law. It is, as we understand counsel, admitted 
to be correct in so far as it extends. If the instruction was 
not deemed to be sufficiently explicit, it was the duty of 
counsel to submit and request the giving of one covering 
the point, and a failure to do so precludes the defendants 
from predicating error because of the court's action in 
that regard. Gettinger v. State, 13 Nebr., 308; Pjarrou 
v. State, 47 Nebr., 294.  

Lastly it is contended that the foundation for an im
peaching question was not sufficiently laid, and that error 
resulted in permitting the question to be asked over the
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objection of the defendant. The time of the conversation 
was given as the day preceding the one on which the ques
tion was asked, and the place laid in the town of Bassett, 
where the trial was being held. Bassett is only a small 
village, and the question, we think, directed the witness's 
attention to the particular place with sufficient certainty.  
Certainly she was not misled, nor could any prejudice re
sult, because the location of the alleged conversation was 
not specified more definitely. There appears in the record 
no prejudicial error calling for a reversal of the judgment 
and sentence imposed on the defendants, and the same 
should be, and accordingly is, 

AFFIRMED.  

DAVID R. BUSH V. TECUMSEH NATIONAL BANK.  

FILED APRIL 17, 1902. No. 10,926.  

1. Stipulations: RECORD. Stipulations not embraced in the record, 
will not be considered.  

2. Transcript: PRESUMPTION. It is conclusively presumed in this 
court that the duly certified transcript of the proceedings of 
the lower court contains everything that ought to be consid
ered in determining the correctness of the ruling complained of.  

3. Tudicial Notice: RECORDS OF DISTRICT COURT: AMENDED PETITION: 

STATUTE OF LIlTATIONS. This court can not take judicial notice 
of the records of the district court, and when the record in 
this court shows that an amended petition was filed in the 
district court, but does not show that a new cause of action 
was set up in the amended petition, the statute of limitations 
will cease to run from the commencement of the action.  

ERRoR from the district court for Johnson county.  
Tried below before STULL, J. Reversed.  

J. W. Dcoeese and Lewis C. Chapman, for plaintiff in 
error.  

Samuel P. Davidson and Frank M. Hall, contra.  

SEDGWICK, J.  

This action was begun in the district court for Johnson 
county by this plaintiff in error against this defendant in
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error, the Tecumseh National Bank. Some time after the 
action was begun an amended petition was filed, seeking 
to recover $6,000 and interest upon a certificate of deposit 
dated March 29, 1890, and issued by the bank of Russell 
& Holmes, of Tecumseh. To this amended petition an an
swer was filed, setting up several defenses that it is not 
now necessary to consider, and also pleading the statute 
of limitations. The reply was a general denial, together 
with other matters which are not now of importance.  
Upon the trial the defendant made the following objection: 
"The defendant objects to any evidence for the reason that 
this case is one of a series of cases which counsel on both 
sides stated on the trial of the case of Buerstetta v. Te
cumsck National Bank, in the supreme court, that the 
facts in that case were the same as in the series; that that 
case would dispose of the whole series; for the further rea
son that the cause of action stated in the amended petition 
has been barred by the statute of limitations." This ob
jection was sustained and the jury instructed to find a 
verdict for the defendant, to which exception was taken, 
and after judgment had been entered upon the verdict the 
cause was brought to this court upon petition in error.  

It is insisted in the briefs herein that the objection was 
properly sustained upon two grounds: First, that there 
had been a stipulation made in a former case, by which 
this case was to be disposed of, and that under that stipu
la.tion there should have been a judgment in this case for 
the defendant; but, as there is nothing in the record show
ing that any such stipulation had been made by the par
ties, it will not be necessary to consider that suggestion 
any further.  

The second ground upon which it is insisted that the ob
jection was properly sustained is that the amended peti
tion showed on its face that the action was barred by the 
statute. of limitations. The time necessary to coniplete 
the bar of the statute expired after the commencement of 
this action, and before the filing of the amended petition 
upon which the action was tried. The original petition
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was lost from the files, and there is no transcript thereof 
in the record. Affidavits have been filed in this court at
tempting to show what the original petition contained, 
but these affidavits can not be considered, since the only 
method of bringing the records of a lower court to this 
court is by a transcript thereof. Security Nat. Bank of 
Grand Island v. Latimer, 51 Nebr., 498; Moore v. Water
man, 40 Nebr., 498; Fulton v. Ryan, 60 Nebr., 9. If a lost 
pleading is to be supplied, this should be done in the lower 
court, and the transcript should embrace the record as 
completed by that court.  

The question in this case is whether the amended peti
tion shows on its face that the action was barred by the 
statute of limitations. It is suggested that this petition 
states a different cause of action from that stated in the 
original petition, so that the filing of this amended peti
tion was in effect the commencement of a new action, 
within the decision of this court in Bucrstotta v. Tecumseh 
Nat. Bank, 57 Nebr., 504, but that does not appear upon 
the face of the amended petition. No doubt, in determin
ing that question the district court would take notice of 
the original petition, and it is insisted here that the court 
did take notice of the nature of the original petition, but in 
determining whether the court based its ruling upon a 
consideration of the allegations of the original petition 
and a comparison of those allegations with those of the 
amended petition, we must, as in all other questions, be 
governed by the record. Chicago, R. I. & P. R. Co. v.  
Ringo, 52 Nebr., 163. We can not take judicial notice of 
the records of the district court. We can only consider 
such records of that court as are shown by the transcript.  
Thompson & Sons Mfg. Co. v. Nicholls, 52 Nebr., 312; 
Royal Trust Co. v. Eachange Bank, 55 Nebr., 663. If, in 
order to support the decree of the trial court, we could 
presume the existence of some record of the district court 
not shown by the transcript here, there are few cases, un
der the existing practice, to which the rule would not ap
ply, and require an affirmance of the judgment complained
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of. It is not proper practice to bring up a transcript of 
all of the records in a case, but only those parts that have 
some bearing upon the question presented. In most cases 
some parts of the records which have no such bearing 
are omitted. The practice upon suggestion of diminution 
of the record is liberal. It is the duty of appellee or de
fendant in error to see that those parts of the record which 
will justify the judgment or decree are shown by the tran
script. This court will not presume that there was some 
different pleading in the lower court or some stipulation 
that would justify the judgment. We might with equal 
propriety presume that there was a confession of judgment 
in open court, or that an answer subsequent to its filing 
had been withdrawn, or any other act of defendant which 
would justify the judgment, or waive the error complained 
of. We can not indulge such presumptions in order to 
sustain the rulings of the trial court. The presumption 
that the transcript contains all of the record of the lower 
court which has any bearing upon the questions to be de
termined in this court is so strong as to control all con
flicting presumptions. This is the only safe rule. It fol
lows that the amended petition, upon its face, stated a 
cause of action, and the court erred in excluding the evi
dence.  

The judgment of the district court is reversed and the 
cause remanded.  

REVERSED AND REMANDED.  

WILLiAM F. LAING, APPELLANT, V. ELEASE R D. EVANS ET 
AL., APPELLEES.  

FILED APRm 17, 1902. No. 11,372.  

Commissioner's opinion, Department No. 1.  

1. Estoppel. An estoppel by representations does not arise, where 
there is no intention and could be no reasonable expectation, 
that such representation was to be acted upon.  

2. Lease: AGENCY: MARRIED WOMAN: EsToPPEL: NOTARY: LOAN.

464 NEBRASKA lEPORTs. [VOL. 64
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Making a lease as "authorized agent" for her hsband by a 
married woman, in whose name title of record to the lands 
in question had stood for eight years, not such representation 
as estops her to claim title against the notary acknowledging 
the lease, who more than two years thereafter loaned money 
to the husband, supposing he owned the lands.  

3. Husband and Wife: CREDITORS. Acts of a husband in leasing 
lands and taking notes to himself for rent, where the title of 
record remained all the time in the wife, do not show such 
ostensible ownership in him as to preclude her from claiming 
title against his creditors.  

4. - : - -: ESTOPPEL. A wife, who in 1881 procured her hus
band to buy from the state school land for her in his own 
name, who leaves the contract in his name until 1896, when the 
state is paid from proceeds of sale of part of the land, and 
deed made to her, and who has in the meantime permitted the 
husband to lease the land, take notes for rent in his own name, 
and manage it as his own, is estopped to claim, as 'against a 
creditor who has, with knowledge of such management, but 
with no actual knowledge of the contract, loaned the husband 
money in 1894 on the faith of his ownership of the land.  

APPEAL from the district court for Douglas county.  
Heard below before FAWCETT, J. Affirmed in part.  

Howard B. Smith, for appellant.  

F. L. Sumpter, Wilson & Brown and Crane & Crane, 
contra.  

HASTINGS, C.  

May 22, 1897, William F. Laing, plaintiff, commenced 
an action in Douglas county to subject 221 acres of the 
west half of the northwest quarter of section 16-16-10, to 
the payment of a judgment of the district court of Lan
caster county recovered by plaintiff against defendant E.  
D. Evans, May 28, 1896, for $2,154.40, with interest and 
costs. It was also sought to subject to the same judgment 
the southwest quarter of said section 16, except 20.9 acres 
conveyed to L. D. Smith, and also the northwest quarter 
of the northwest quarter of section 21, township 16, range 
10. The judgment above mentioned was rendered upon a 
promissory note dated July 23, 1895, which was itself a
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renewal of one originally made June 29, 1894, and exe
cuted by the defeulant Evans, together with four other 
parties, in cois: leration of aloan. The southwest quarter 
of section 16 was acquired by purchase from the state in 
June, 1871. It was originally purchased in the name of 
E. D. Evans. In 1883 a deed of this land by the state of 
Nebraska to Mrs. Evans was made and recorded. July 
10, 1890, Mr. Evans and his wife deeded to one L. D.  
Smith 20.9 acres of this land. The remainder still stands 
in the name of Mrs. Evans. March 24, 1881, Mr. Evans 
bought in his own name from the state the west half of 
the northwest quarter of the same section. This contract 
remained in his name until January 13, 1896, when it was 
assigned by her husband to Mrs. Evans, and a deed of the 
land made by the state to her and recorded. June 19, 
1884, one Williams conveyed to Mrs. Evans, by deed then 
recorded, the northwest quarter of the northwest quarter 
of section 21, township 16, range 10. This is alleged to 
have been purchased and paid for by E. D. Evans and a 
conveyance made to Mrs. Evans for the purpose of de
frauding his creditors. The claim of plaintiff is that all 
of this land was the property of E. D. Evans, and the own
ership of the wife colorable merely, and held for his 
benefit. It is also claimed that by her holding her hus
band out as the owner, and by leaving him in control of 
the property, and by acquiescing in his claim of ownership, 
the wife has estopped herself from claiming to own the 
land as against the plaintiff. The loan is alleged to have 
been made on the credit of the husband's ownership of all 
this land. The wife answered, denying the incurring of 
the indebtedness to plaintiff and the recovery of his judg
ment; admitted her relationship to E. D. Evans; denied 
tha.t he was the owner of the contract with the state for 
the west half of the northwest quarter of section 16 on 
June 29, 1894, or afterwards, but claimed ownership her
self; admitted the sale of 57t acres of the land to Aferri
wether, and says that it was sold in good faith long before 
the incurring of any indebtedness to plaintiff. She de-
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nies that any of the premises were paid for by E. D. Evans, 
but says the consideration was paid by herself. She says 
that the lands, from the time -of their purchase from the 
state and from Williams until the removal of the family 
to Lincoln, in 1891, were not in her husband's possession, 
but in her own, except in so far as he lived with her upon 
them and assisted in working them, and that any control, 
renting, or collecting of the rents for the premises, exer
cised by him at any time, was as her agent. It is now 
conceded that E. D. Evans was one of the signers of the 
note executed June 29, 1894, to the plaintiff for $2,725, 
and that judgment was rendered upon a renewal of that 
note, as claimed by plaintiff, and execution returned "No 
property," and that the judgment remains unpaid. The 
questions arising in the case are as to the ownership of 
the three portions of land, and whether or not Elizabeth 
Evans is estopped from claiming title to them.  

In 1885 E. D. Evans seems to have recovered a judgment 
in his own name for trespass and iijury to timber on this 
land. After 1890 the leases of the land seem to have been 
generally made out by E. D. Evans in his own name. In 
1892 Mrs. Evans seems to have executed a lease to Chas.  
Parson as the agent of E. D. Evans, and to have signed 
the lease in that way. The rents seem generally to have 
been paid to Mr. Evans, and the notes for the rent seem to 
have been generally drawn in his favor. From 1871 to 
1891 the family lived on the premises and cultivated then 
together. The plaintiff testified that he drew up a lease 
to one Parson of this land in the name of E. D. Evans in 
1892 at the request of Mrs. Evans,and it was drawn in that 
form by her instruction, and that her signature to the 
lease as agent of her husband was in his presence. The 
school land contracts of purchase were made in the name 
of E. D. Evans, but deeds to Elizabeth L. Evans, as stated.  
The intervening payments are stated by Mrs. Evans to 
have been usually made by her husband at her instance, 
and with her money derived from the farm. There is evi
dence of statements made by Mr. Evans that the lands
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were put in Mrs. Evans's name because of some old judg
ments growing out of an unfortunate mercantile venture 
of his in 1870. Plaintiff swears that he loaned the money 
in the belief that E. D. Evans was the owner of the lands, 
and on the faith of such ownership of the property, and 
would not have loaned the money if he had not believed 
IThat the lands belonged to E.. D. Evans, and he also testi
fies that his belief of such ownership grew in part out of 
the instructions he had received from Mrs. Evans in mak
ing the lease to Parson in 1892, as well as out of the in
structions he had received from Mr. Evans, and his knowl
edge of the control and management of the lands by him 
from 1881 to 1896. He had had no business relations with 
Mrs. Evans except the making of the Parson lease. He 
testified also to a conversation with Mrs. Evans, in which 
she said she knew of the intention of borrowing the money 
for which the original note was given. He also testified 
that the money was borrowed for the use of the Bethany 
Manufacturing Company. Plaintiff was a money loaner, 
and required the names of at least E. D. Evans and T. J.  
Oliver to the note before he would loan the money. De
fendant Elizabeth Evans testified that when she was mar
ried in 1860 she received from her father a mare and colt; 
that five years later, when she removed with her husband 
to a homestead in Douglas county, Nebraska, she took 
some horses with her grown from this mare; that five years 
later her husband traded the homestead and stock upon it 
for a stock of goods in Elkhorn, Nebraska, and that in 
1871, when that business was'closed out, she received $300 
for the horses; that with this the first payment was made on 
the school land in 1871; that the family immediately re
moved upon this land, and she obtained a pair of mules 
from her father to work it, and subsequently received 
$75 more from her father to pay the overdue interest to 
the state. She also testified that she paid the interest and 
taxes and made the final payment, and had a deed taken 
out to herself in 1883, and filed it of record; that she 
bought and paid for the land conveyed to her by Williams
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in 1884, the northwest quarter of the northwest quarter 
of section 21; that she paid $20(1 down, and gave her note 
for $400, and that the money for both payments came out 
of her previously owned farm; the west half of the north
west quarter of section 16, she testifies was purshased by 
her husband for her and with her money; that she paid the 
lessee, one Willis, $50 to surrender his lease. She also 
testified that the final payment for the west half of the 
northwest quarter of section 16 was made out of the pro
ceeds of a sale of 571 acres of the same land to one Merri
wether.  

Plaintiff's case seems to rest upon the propositions that 
the real ownership of the lands was in E. D. Evans, and 
also that Mrs. Evans was estopped by her action in mak
ing a lease of the land as her husband's agent to Parson, 
and in leaving the control and management to her hus
band, from asserting her ownership under the deeds to 
her. So far as the question of estoppel is concerned it 
seems clear that plaintiff neither alleges nor proves 
enough to make out a case except, perhaps, as to the re
maining 221 acres of the west half of the northwest quar
ter of section 16-16-10 east. To create an estoppel by rep
resentations some action upon them must be contemplated 
by the parties, or must naturally be expected to be taken 
by the person deceived. Such person also must have 
taken reasonable precautions himself. No intention to 
mislead plaintiff, or any one else having a right to know, 
as to the ownership of these lands, appears. Plaintiff's 
testimony as to admissions made by Mrs. Evans that she 
knew beforehand of the borrowing of this money is met by 
her positive denial of all such knowledge. Her statement 
is corroborated by that of T. J. Oliver, and by the circum
stances. It seems clear that nothing of the kind'was in 
contemplation in 1892 when the Parson lease was made.  
A mere statement that her husband was the owner of the 
land, made to one who was not expected nor intended to 
take any action upon such statements, and made in the 
face of the fact that her deeds were of record, can not be
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held to prevent her claiming the lands. Neither does it 

seem that the finding of the trial court was wrong as to 

the actual ownership of the tract conveyed to Mrs. Evans 

by the state in 1883, nor of that embraced in the deed to 

her from Williams in 1884. She had at least a color of 

right in these lands and the placing of them in her name 

by recorded deeds must be held to outweigh, in determin
ing their actual ownership, the part which her husband 
took in managing them.  

The serious question arises as to the 22- acres of the 

west half of the northwest quarter of section 16, which 
was not conveyed to Merriwether. Mrs. Evans testified 
that she was ill at the time of its purchase in 1881, and 
that she had her husband buy it for her; that about four 
years later she sold the 571 acres north of the Rawhide 
to her son. The latter in 1891 sold this tract to Robert 
Merriwether for $1,500, and Merriwether, as a part of the 

consideration, paid her $300, and to the state the re
mainder of the purchase price of the entire 80 acres. This 
was done and deed obtained in 1896. At the time of this 

loan and its renewal the contract for the entire 80 acres 

stood in the name of E. D. Evans. Merriwether is not a 
party to the action, and does not testify. No complaint 
is made that his part in the transaction was not in good 

faith. The other 22- acres, however, which are claimed 
by Mrs. Evans, it is insisted should be subjected to the 
payment of this note. Assuming, as we must, that the 
trial court believed the woman's statement that the hus
band purchased this land for her, and that the lower court 
was justified in accepting such statement, in connection 
with her son's, that he bought from her the 571 acres 

which were subsequently conveyed to Merriwether, the 
question then presented is whether, after leaving this land 
in her husband's name during the years from 1881 to 1896, 
and after the plaintiff's loan had been made upon the 
credit of the husband's ownership, she can now be heard 
to deny such ownership. In Roy v. McPherson, 11 Nebr., 
197, the wife in 1864 purchased lands through her brother
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with funds from her father's estate, and title, contrary to 
her directions, was made to her husband. She, however, 
permitted it to remain so till 1878. It was held that her 
rights in the land were subject to that of her husband's 
creditors, who had in the meantime trusted him upon 
faith of his apparent ownership. The wife was presumed 
to have known that he would be likely to obtain credit 
by reason of his ostensible ownership. Mc Govern v. Knox, 
21 Ohio St., 547, is cited to the same effect. To the same 
effect is Besson v. 1veland, 26 N. J. Eq., 468. In Gold
smith v. Fuller, 30 Nebr., 563, the doctrine is reasserted, 
though the case is held to fall outside the rule, because 
the proof did not clearly show either that the husband 
was permitted to deal with the property as his own, or 
that credit was extended on the faith of his ownership.  
In Early v. Wilson, 31 Nebr., 458, the same rule was held 
in a replevin suit to apply, and the wife was denied a re
covery of her personal property where she had knowingly 
permitted her husband to act as ostensible owner and he 
had so obtained credit. In Stcartz v. McClelland, 31 Nebr., 
646, property on which the husband and wife lived, and 
which was bought with her money, was held subject to 
her husband's debts contracted while the title stood in 
his name. "Honesty and fair dealing require that where 
the wife permits her husband to use her money or prop
erty as his own, incur obligations upon the faith that the 
property belongs to him, that as against such creditors 
their rights are superior to hers." In Brownell v. Stod
dard, 42 Nebr., 177, the same doctrine is reaffirmed 
though the case is held to fail to show that credit was ex
tended on the faith of the husband's apparent ownership.  
Cleghorn v. Obernalte, 53 Nebr., 687, is cited by defendant 
as a parallel case to the present one, but is distinguished 
by the fact that the court declares there is not a particle 
of testimony to show that credit was extended because of 
belief in the husband's ownership. The same is true of 
Mosher v. Ne/f, 33 Nebr., 770, and Hews v. Kenney, 43 
Nebr., 815. In Olkghorn v. Obernalte, it is true that the
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court adds, as a further distinction, that when the debt 
was contracted the land was held under a contract, and 
the legal title was in the vendor. Such was the case here 
also, but in this case there were numerous acts of owner
ship in addition to the fact that the contract with the 
state was in the husband's name. It does not seem that 
the acts of ownership were sufficient to overcome the pre
sumptive notice from the records of the deeds to Mrs.  
Evans. They do, however, appear to fully justify the be
lief that the 221- acres were actually the property of Mr.  
Evans. It is true that plaintiff had no actual knowledge, 
so far as appears, as to this contract with the state, but 
it does not seem that he should be held chargeable with 
laches for not making an investigation which would only 
have confirmed his error as to the ownership. It is con
cluded therefore that the action of the trial court in re
fusing to disturb the deeds of 1883 and 1884 should be 
affirmed, but that as to the.221 acres in the west half of 
the northwest quarter of section 16-16-10 east, not con
veyed to Merriwether, the decree should be reversed and 
the cause remanded, with directions to enter a decree for 
the sale of that 22- acres, the proceeds to be applied upon 
plaintiff's judgment.  

DAY and KIRKPATRICK,. CC., concur.  

By the Court: For the reasons stated in the foregoing 
opinion, it is ordered that the findings and decree of the 
trial court, so far as the same relate to the southwest 
quarter of section 16-16-10 east and to the northwest quar
ter of the northwest quarter of section 21-16-10 east be 
affirmed, and so far as they relate to the west half of the 
northwest quarter of said section 16, that said findings and 
decree be reversed, and that said cause be remanded to the 
district court of Douglas county, with instructions to en
ter a decree for plaintiff as prayed as to the 224 acres of 
said last-named premises not conveyed to Robert Merri
wether.  

JUDGMENT ACCORDINGLY.
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W. E. HEWIT ET AL. v. BANK OF INDIAN TERRITORY.* 

FILED APRIL 17, 1902. No. 11,582.  

Commissioner's opinion, Department No. 1.  

1. Petition: VAGUE TERMs: LAw or OKLAHOMA: -TWELVE PER CENT.  
INTEREST: DATE OF NOTE. Where petition, in vague terms and 
by reference to note, alleges that twelve per cent. per annum 
is a lawful rate of interest by statutes of Oklahoma and note 
sued on bears date in Oklahoma and interest at twelve per cent.  
per annum, and such allegation is denied, held not error- to 
refuse opening and closing to defendants, who plead usury but 
admit execution and delivery of note.  

2. General Denial: EvIbENCE. Such allegation is sufficient, on a 
general denial, to admit evidence of Oklahoma statute.  

3. Pre-existing Debt: OrLAnoMA CONTRACT: PROOF. Proof that the 
note in question was given for a pre-existing debt contracted 
and due in Oklahoma, is relevant as tending to establish an 
Oklahoma contract.  

4. Evidence. Evidence held to support a verdict for plaintiff.  
5. - : INSTucTiox. Evidence held to support instruction that 

twelve per cent. per anum is a lawful rate of interest in Okla
homa.  

6. Conditions of Payment: EVIDENCE: INSTRUCTION. Where there is 
no evidence of any compliance with conditions of a payment 
made by a third party, not error to instruct jury that defend
ants, to entitle themselves to credit for such payment, must 
show it was unconditional.  

7. Refusal of Instruction. Not error to refuse an instruction that 
if note was sent from Nebraska it must be governed in its pro
visions and effect by Nebraska laws.  

ERRoR from the district court for Butler county. Tried 
below before BATES, J. Affrined.  

Hastings & Hall, for plaintiffs in error.  

0. H. Aldrich, contra.  

HASTINGS, 0.  
Forty-nine assignments of error are made in this case, 

but only those urged in the brief of plaintiffs in error, 
*Rehearing allowed. See opinion on page 468.
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who were defendants below, and will be hereafter referred 

to as defendants, need be considered. Those are, first, 
that they were improperly denied the right to open and 

close at the trial; second, the admission in evidence of 

certain acts of Oklahoma relating to the rate of interest 

established by law in that territory; third, the permitting 

of certain questions on cross-examination as to the con

sideration of the note sued on; fourth, that the verdict is 

not supported by sufficient evidence,-(a) that there was 

no competent evidence that the Oklahoma statute allows 

twelve per cent. interest, (b) that the evidence showed 

that defendants were eititled to a credit of $110.67 and 

it was not allowed them; fifth, that the evidence did not 

warrint an instruction that the Oklahoma rate of interest 

is, or may be by special contract, twelve per cent. per an

num; sixth, that it was error to instruct the jury that to 

entitle the defendants to a credit for the $110.67 claimed, 
it must have been unconditionally deposited with the 

plaintiff bank; seventh, that the trial court erred in re

fusing to instruct that Oklahoma laws as to interest were 

to be presumed to be the same as Nebraska's in the ab

sence of proof; eighth, that the trial court erred in refus

ing an instruction that the contract should be governed 

by the laws of the place from which the acceptance of it 

was dispatched; and ninth, that the trial court erred in re

fusing an instruction that the statute pleaded-in the reply 

had no application to this note.  

Plaintiff's petition was upon a promissory note for 

$300, dated at Guthrie, Oklahoma, June 15, 1895, payable 

August 23, 1895, on which interest had been indorsed as 

paid up to February 9, 1898. The rate of interest provided 

on the face of the note was twelve per cent. per annum, and 

a copy of the note was in the petition.. Following this was 

the following paragTaph: 
"That said note was executed and delivered at Guthrie, 

Oklahoma Territory, in accordance with and under and by 

virtue of the territorial laws of Oklahoma; that said money 

was contracted for and had and received and paid over to
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the defendants by the plaintiff in accordance with the 
statutes of the said territory, made and provided for in 
such cases, and that said law provides that under and by 
virtue of special contract that the rate of interest men
tioned and described in said note was the legal rate of in
terest in said territory at the date of said contract." 

The answer admitted plaintiff's incorporation, the mak
ing and delivery of the note and the payment of $3 on its 
principal, denied paragraph three above, alleged usurious 
agreement for twelve per cent. per annum interest, the pay
ient of $88.50 as interest and $110.67 on the note March 
10, 1898.  

The first error, in refusing to defendants the opening 
and closing, is claimed because, as defendants assert, 
paragraph three above pleads no fact but only legal con
clusions. This seems to be a mistake. The note is set out 
and shows on its face a rate of twelve per cent. per annum 
interest. Paragraph three alleges that the. note was an 
Oklahoma contract and that the laws of that territory at 
that date made it a legal rate by special contract. Possi
bly defendants might have been entitled to a direct state
ient of what the law in terms provided rather than this 
indirect statement through a reference to the note that the 
law provided for twelve per cent. per annum by special 
contract. No motion for a more specific statement, how
ever, was made. A general denial was filed, and after 
judgment this form 'of statement will be sufficient. As 
the petition showed a, note bearing twelve per cent interest 
on its face and payments of more than $90, there could be 
no recovery for so much of the principal, nor for any in
terest nor costs, if no proof was adduced. The denial of 
this paragraph therefore rendered proof necessary to es
tablish plaintiff's cause of action on this note. Without 
this there could be a recovery only on another ground, the 
loan admitted in the answer. The action of the trial court, 
therefore, in refusing to defendant the opening and closing 
seems not to have been erroneous.  

The second error seems to be disposed of substantially 
34 -
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in the first. The allegations of paragraph three of the pe

tition, challenged only by a, general denial, were sufficient 

to warfant the introduction of evidence as to the interest 

laws of Oklahoma. The complaint that it does not appear 

that the copy of the laws of Oklahoma, which was intro

duced, purported to be published by the authority of the 

territory, is not well founded. The offer recites that it 

purported to be so published and the objection is not on 

that ground. It is on the ground that the authentication 

was insufficient and that the petition was an insufficient 

pleading of such facts. There was no question raised that 

the book did. not purport to be published by authority and 

the objection was rightly overruled.  
The third complaint, that cross-examination as to the 

consideration of the note was permitted and was wholly 

irrelevant, as not being in dispuite, does not seem to be 

any better taken. It is hard to see how this was prejudi

cial or could have been. In any event the court could not 

tell beforehand how important the answers might be to 

a correct conclusion as to whether or not this was an Okla

homa contract rather than a Nebraska one. No motion 

to strike out the testimony as to the consideration was 

made and the fact that the note, though given after de

fendant's removal to Nebraska, was to get money to take 

up an indebtedness existing in Oklahoma, does not seem 

entirely irrelevant to the question as to the location of the 

contract.  
The objection that the verdict is contrary to the evidence 

as to usury does not seem well taken. U. C. Guss, plain

tiff's president, testified that the permitted rate of interest 

in Oklahoma territory was at that time twelve per cent.  

per annum. The statute introduced and appearing on 
page 76 of the bill of exceptions provides that when a rate 

of interest is specified in a contract it shall continue until 

payment but shall in no case exceed twelve per cent. per 

annum. It is true that this statute is headed "Interest on 

Judgments," but the effect of the whole is certainly to 

show a different law from that of Nebraska. The same
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act seems to repeal the general interest law of the terri
tory. If defendants wanted protection from an Oklahoma 
usury law as against this note they should have produced 
the law after this showing by plaintiff.  

The complaint as to the non-allowance in the verdict of 
the alleged payment of $110.67 seems, at most, only a case 
of an adverse finding on conflicting evidence. Plaintiff's 
president says that this $110.67 was deposited in the bank 
by F. W. Hewit as a final payment on some partnership 
transactions with defendant, W. E. Hewit, and was to be 
held uitil a receipt in full should be received from W. E.  
Hewit to F. W. Hewit on account of the transactions; that 
subsequently F. E. Hewit demanded the money and as the 
receipt had not been received from defendant it was turned 
back. After this and after W. E. Hewit had been notified 
of it, he says the latter sent the receipt, but it was then 
too late to hold the money. W. E. Hewit disputes one of 
these statements, but the jury were warranted in finding 
them substantially true and that there was no obligation 
to hold this money or right of the bank to apply it on de
fendant's note.  

The fifth claim that the evidence did not warrant the 
court's instruction that the laws of Oklahoma allowed 
twelve per cent per annum and that no usury was to be 
found in this note if they found it was an Oklahoma con
tract, need not be further discussed. The evidence of 
plaintiff on this point has been considered competent and 
sufficient and none was tendered by defendants.  

The sixth complaint that the trial court erred in telling 
the jury, as in substance was done in the 9th instruction, 
that the defendants must, to entitle them to the $110.67 
credit, show an unconditional deposit of the money by F.  
W. Hewit for that purpose, is not well founded. Defend
ants might claim that the president's letter of February 
25, 1898, was proof of an unconditional deposit. They 
could not claim that the evidence tended to prove any com
pliance with the alleged conditions before the money was 
withdrawn. It was therefore no error to give an instruc-
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tion withdrawing from the jury this question as to com
pliance with the conditions. The receipt was not sent 
until October, 1898, and the money had then long been 

withdrawn. There is no contradiction of the testimony 
that it was procured back within sixty days on defendants 
refusing to accept conditions.  

The seventh complaint has been disposed of in consider
ing the fifth one.  

The eighth complaint, as to a refusal to instruct that 

if the note was sent from Nebraska the laws of Nebraska 

would govern seems to call for no discussion. The trial 

court's instruction that the law which was contemplated 

by the parties at the time as governing the contract was to 

control, was at least as favorable as defendants were en

titled to. Teal v. Walker, 111 U. S., 242; Cromwell v. Sac 

County, 96 U. S., 51.  
The objection that the court refused an instruction that 

the statute pleaded in the reply, which has been here

tofore discussed, had no application to this note, and that 

the jury should find the rate of twelve per cent. per annum 

usurious, needs no further consideration.  
The questions really raised in this case are as to the com

petency of the pleading and proofs of the Oklahoma stat

ute, as to what law governs this contract and as to the fact 

of payment of the .$110.67. The first seems to have been 

correctly determined by the court and the two latter by 
the jury.  

It is recommended that the judgment be affirmed.  

DAY and KIRKPATRICK, CC., concur.  

By the Court: For the reasons stated above, the judg

ment of the district court is 
AFFIRMED.  

December 3, 1902, the following opinion on rehearing 

was filed: 
1. Foreign Law: Pnoor. A book purporting to contain the written 

laws of a foreign jurisdiction, proves itself, and is admissible as 
evidence without other authentication.
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2. DECLARATION OF COUNSEL. But the authenticity of 
a volume which it is claimed contains the statutes of a foreign 
state or territory, can not be established by the mere declaration 
of counsel as to what the volume is.  

3. -: - : APPROPRIATE EVIDENCE. The appropriate evidence 
of the written laws of a foreign state or territory, is that pre
scribed by section 905, Revised Statutes U. S., and by sections 419 
and 420 of the Code of Civil Procedure.  

SULLIVAN, C. J.  
This was an action by the Bank of Indian Territory 

against W. E. and Christie Hewit upon a promissory note.  
The jury found in favor of plaintiff for the full amount of 
its claim, and judgment followed the verdict. An opinion 
affirming this judgment was handed down last term and 
will be found in 64 Nebr., 463.  

The motion for a rehearing suggested a doubt as to the 
correctness of our decision upon one point. As shown 

.by the former opinion the statute law of Oklahoma terri
tory on the subject of interest was a material averment 
of the petition and was one of the issues which plaintiff 
was required to establish by proof. The proof offered, 
consisting of extracts from books said to contain the writ
ten laws of the territory, was held to be admissible, and 
was, over defendants' objections, read to the jury. To 
show precisely what transpired we here copy from the 
bill of exceptions: 

"The plaintiff now offers to read in evidence that por
tion of Exhibit 'B,' Exhibit 'B' being the session laws 
of Oklahoma territory for the year 1895, and incorporating 
the laws passed at the third regular session of the legis
lative session of the territory of Oklahoma, and authen
ticated by the duly elected, acting and qualified secretary 
of said territory, which is found at page 93 thereof, the 
same being chapter 14 on said page of said Exhibit 'B.' 

The defendants object to the offer as incompetent, imma
terial and irrelevant and not sufficient foundation laid for 
its introduction in evidence, it not having been shown that 
said law sought to be introduced in evidence was passed 

by the legislature of the tirritory of Oklahoma or that it
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is a law passed by the territory of Oklahoma, or that 
Exhibit 'B' which contains the law sought to be intro
duced in evidence is authenticated as required by the laws 
of said territory or by the laws of the state of Nebraska.  
* * * Objection overruled. Defendants except. The 
plaintiff further offers in evidence section 2 of said Ex
hibit 'B' the same being found at page 93 of said exhibit 
and being the continuing and final section of said chapter 
14 of said exhibit as found at page 93. The defendants 
object to said introduction as incompetent, irrelevant and 
immaterial and * * * for the further reason that said 
statute has not been authenticated as required by law and 
no sufficient foundation laid for its introduction in evi
dence. Objection overruled. Defendants except. Plain
tiff read in evidence sections 1 and 2 of article 1 of chapter 
14, at page 93 of the session laws of the territory of Okla
homa, same being Exhibit 'B' -or a part thereof, a copy.  
of which is hereto attached at page 76. * * * The plain
tiff now offers in evidence that portion of Exhibit 'B' 
which is found at page 94 and so much of said page as 
is included in chapter 14 entitled 'Article 2, Legal Rate 
of Interest.' The defendants object to the offer for the 
reason that it is incompetent, immaterial, irrelevant, 
* * and no foundation laid for the introduction in evi
dence, the section referred to not having been authen
ticated as required by the laws of Oklahoma. * 
Objection overruled. Defendants except. Article 2, Legal 
Rate of Interest, chapter 14, same being a portion of Ex
hibit 'B' and found at page 94 of said exhibit read in 
evidence by . the attorney for the plaintiff and a copy of 
same is hereto attached at page 77. The plaintiff now 
offers in evidence that portion of Exhibit 'T' said Exhibit 
'T' being the compiled statutes of the territory of Okla
homa for the year 1893 being duly and legally authen
ticated as appears in said exhibit by the secretary of said 
territory at that time, that portion of said Exhibit 'T' 
found at page 223 in article 6, entitled 'Loan of Money', 
including section 7 of chapter-16, also in daid.chapter and
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article sections 8, 9, and 11. The defendants object to the 

offer of the plaintiff for the reason that the law sought 

to be introduced in evidence has not been properly authen

ticated * * * and for the further reason that it is 

incompetent, immaterial and irrelevant and no sufficient 

foundation laid for its introduction in evidence. Objec

tion overruled. Defendants except. Sections 7, 8, 9, and 

11 of article 6 entitled 'Loan of Money,' chapter 16, of 

Exhibit 'T' same being the compiled statutes of the terri

tory of Oklahoma are read in evidence by the attorney for 

the plaintiff and a copy of same is hereto attached at 

page 94." 
The matters embraced within the last two offers seem 

to have no material bearing upon the case and there was, 

perhaps, no prejudice resulting from their admission. But 

the evidence received under the first offer was material 

and the action of the court in permitting it to go to the 

jury was, we think, reversible error. The grounds of de

fendants' objection were clearly stated, and they were, 

according to the adjudged cases, sufficient, to exclude the 

alleged copy of the Oklahoma law fixing the contract rate 

of interest at 12 per cent. Where a statute of a sister 

state, or of one of the territories, is to be proved the proof 

must conform to the act of congress (U. S. Revised Stat

utes, sec. 905) or else to the provisions.of our own statute.  

It is not claimed that either Exhibit B or Exhibit T was 

authenticated in the manner prescribed by the federal 

statute, but it is insisted that both exhibits purported' to 

have been published under the authority of the territory 

of Oklahoma, and were therefore admissible as evidence 

under section 419 of the Code of Civil Procedure. The 

bill of exceptions contains all the evidence given at the 

trial, but in it we find no proof that the books described 

as the "Session Laws of Oklahoma Territory" and the 

"Compiled Statutes of Oklahoma Territory" purported to 

have been published under the authority of the govern

ment of that territory. The title pages were not put in 

evidence, and there is in the record nothing, except the
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statement of counsel, to suggest the idea that the volumes3 
were printed by public authority. A book purporting 
to contain the written laws of a foreign jurisdiction proves 
itself, and is admissible as evidence without other authen
tication (Young v. Bank of Alexandria, 4 Cranch [U. S.], 
*384; State v. Abbey, 29 Vt., 60; Eagan v. Connelly, 107 
IlI., 458; Glanton v. Barnes, 50 Ala., 260; Goodwin v.  
Provident Savings Life Assurance Society, 66 N. W. Rep.  
[Ia.], 157), but its authenticity can not be established by 
the mere statement of counsel as to what it is. The recent 
case of Union P. R. Co. v. Buzicka, 65 Nebr., -, is con
clusive upon this point.  

There being in the record no legal evidence of the law 
of Oklahoma on the subject of interest the judgment here
tofore rendered in this court is set aside, and the judgment 
of the district court reversed.  

REVERSED AND REMANDED.  

CHRISTINA FRAAMAN, APPELLEE, V. SWAN N. PRAAMAN, 
APPELLANT.  

FILED ArmL 17, 1902. No. 11,417.  

Commissioner's opinion, Department No. 1.  

1. District Court: JURISDICTION: COLLATERAL ATTACK. Where a dis
trict court has acquired jurisdiction, it has the right to decide 
every question which arises in the case, and its orders. and 
judgments, however erroneous, can not be collaterally assailed.  
Such errors can'only be taken advantage of by proceedings in 
error or appeal to this court.  

2. Judgment for Alimony: LIEN ON IOMESTEAD. A judgment for alimony in favor of a wife, rendered in an action for divorce 
against the husband, is a lien upon the family homestead, the 
title whereof is in the husband. Best v. Zutavern, 53 Nebr., 604, 
followed.  

3. Judicial Sale: JUDGMENT DEBTOR'S INTEREST: APPRAISERS. Where 
appraisers have been appointed to fix the value of the judgment 
debtor's interest in land, for the purpose of judicial sale, they 
have no power, under section 491b of the Code, to deduct or 
apportion, according to area, liens upon in entire tiract for
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the purpose of determining the judgment debtor's interest in 
a distinct parcel of the entire tract.  

4. Execution Sale: ADJOURMIENT: CODE. There is no provision of 
the Code authorizing an adjournment of an execution sale.  

APPEAL from the district court for Buffalo county.  
Heard below before SULLIVAN, J. Reversed.  

Frank E. Beeman, for appellant.  

MacfaIrland & Maly and J. M. Easterling, contra.  

DAY, C.  

On April 5,189S, in the district court for Douglas county, 
the appellee obtained a decree of divorce from appellant 
and a judgment for alimony in the sum of $650,-$500 for 
herself and $150 as an attorney's fee. A transcript of this 
judgment was filed in the office of the clerk of the district 
court for Buffalo county, and an execution issued thereon 
and levied upon certain real estate of the appellant. The 
premises were appraised, advertised for sale and sold, and 
the sale confirmed. From the order confirming the sale 
the appellant brings the case to this court by appeal.  

A number of objections, both to the appraisement and 
the confirmation of the sale were urged, and, as some of 
them may again arise in the further proceedings of this 
case, we deem it proper to pass upon them now.  

The first objection to the confirmation was that the de
cree which formed the basis of the sale was a nullity.  
This contention is based upon the fact that the appellant 
was not permitted to defend or introduce any evidence in 
his behalf upon the trial because he had failed to comply 
with the order of the court requiring him to pay tempo
rary alimony and attorney's fees. Whatever might be the 
views of this court upon the question thus sought to be 
raised, had an appeal or error been taken from the judg
ment of the lower court, it seems clear to us that this ques
tion can not now be raised by an objection to the sale. If 
it was an error of the trial court, advantage of it could
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only be taken by a direct proceeding by error or appeal to 
this court. The rule is well settled that, where a court 
has acquired jurisdiction, it has the right to decide every 
question which arises in the case, and its judgment, how
ever erroneous, can not be collaterally assailed. If the 
appellant felt himself aggrieved by the ruling and orders 
of the trial court and desired to have them reviewed by 
this court, he had a plain and adequate remedy by an ap
peal or error proceeding. He did, in fact, appeal to this 
court, but dismissed his appeal before the case was reached 
in its order.  

The next objection urged is that the property sought to 
be sold is the homestead of the appellant. The testimony 
tends to show that appellant and one of his minor children 
were occupying the premises as a home. The testimony 
as to the homestead character of the premises is not very 
clear. But granting that it were sufficiently established, 
still the objection would not be good. This court has held 
in Best v. Zutaverm, 53 Nebr., 604, that a judgment for 
alimony in favor of the wife, rendered in an action for 
divorce, is a lien on the family homestead, the title whereof 
is in the husband. Chief Justice SULLIVAN, the writer of 
that opinion, says: "The husband's right to an exempt 
homestead can not, we think, be asserted against the wife 
who has been forced by his aggression to leave his domi
cile, and who, in an action for divorce, has obtained a judg
ment for alimony against him. The homestead law is a 
family shield and can not be employed by either spouse to 
wrong the other. The supreme court of Kansas, under a 
statute which authorized the court upon granting a di
vorce to award the wife such share of the husband's real 
or personal estate as shall- be Just and reasonable, held 
that the court has power to award the wife possession of 
the family homestead, the title of which is in him.  
(Brandon v. Brandon, 14 Kan., 342.) And, in a later case, 
it was decided by the same court that a decree which was 
declared to be a lien on all the husband's realty was a 
valid lien on the family homestead. (Blankenship v.
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Blankenship, 19 Kan., 159.) The logic of these decisions 
is that exemption statutes are not designed to protect the 
husband against the wife's claim for alimony. To the same 
effect are the cases of Mahoney v. Mahoney, 59 Minn., 347, 
61 N. W. Rep., 334, and Daniels v. Morris, 54 Ia., 369." 

An objection was urged to the appraisement, and par
ticularly to the manner in which the appraisers arrived at 
the value of appellant's interest in the land. The levy was 
made upon 160 acres described in three tracts, as follows: 
"West half of the northeast quarter and the southeast 
quarter of the northeast quarter and the northeast quarter 
of the northeast quarter of section 13," etc. The certifi
cates of liens furnished by the register of deeds and the 
county treasurer pursuant to the request of the sheriff 
showed two mortgages and some unpaid taxes upon the 
whole quarter section. In determining the value of ap
pellant's interest in the west half of said quarter section, 
the appraisers deducted from the gross valuation of said 
west half an amount equal to one-half the face value of 
the two mortgages and taxes. The same method was fol
lowed with reference to the two forty-acre tracts in the 
east half of said quarter section. In other words, the ap
praisers apportioned the several liens upon the three par
cels of land levied upon in proportion to area. The only 
authority the appraisers have for deducting prior liens is 
that given by section 491b of the Code of Civil Procedure, 
which provides that the appraisers "shall deduct from the 
real value of the lands and tenements levied on, the 
amount of all liens and incumbrances for taxes or other
wise, prior to the lien of the judgment under which 
execution is levied, and to be determined as hereinafter pro
vided, and which liens and incumbrances shall be specifi

cally enumerated, and the sum thereafter remaining shall 

be the real value of the interest therein of the person, or 
persons, or corporation against whom or which the execu

tion is levied." This authority to deduct the amount of 

all liens does not confer the right on the appraisers to de

duct a part of the liens, or apportion them upon the sev-
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eral parcels of the entire tract. We think the action of 
the appraisers in apportioning the liens for the purpose of 
determining the value of appellant's interest was beyond 
their power.  

Another objection to the confirmation was that the sale 
was duly advertised to be made on September 26, 1899, at 
10 o'clock, but the return shows that it was made on Sep
tember 27, 1899, at 10 o'clock. There is nothing in the 
record showing an adjournment of the sale, if, indeed, an 
adjournment could properly be made, and no order of the 
court was entered with reference thereto. It appears in 
the briefs that the sale was not made on account of the 
pending of an injunction, which on September 26 had not 
been finally determined. There are no statutory provis
ions for an adjournment of an execution sale either by the 
court or the sheriff. Section 497 of the Code expressly 
provides that lands and tenements taken upon execution 
shall not be sold until the officer causes public notice to 
be given of the time and place of sale, at least thirty days 
before the date of sale, and further provides that "all 
sales made without such advertisement shall be set aside." 
These provisions of the statute are mandatory, and must 
be complied with. When the sale did not take place on 
the ?6th, as provided in the notice, it should have been re
advertised.  

There are a number of other objections urged in the 
briefs of counsel for appellant, but as they are not likely 
to occur upon a reappraisement and sale of the property 
they will not be considered.  

We therefore recommend that the judgment of confirma
tion and the appraisement be set aside, and the cause re
manded for further proceedings.  

HASTINGs and KIRKPATRICK, CC., concur.  

By the Court: For the reasons stated in the foregoing 
opinion, the judgment of confirmation and the appraise
ment is set aside, and the cause remanded for further pro
ceedings.  

REVERSED AND REMANDED.
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E. R. GODFREY & SONS COMPANY V. CITIZENS' NATIONAL 
BANK OF NORFOLK.  

FILED APRIL 17, 1902. No. 10,652.  

Commissioner's opinion, Department No. 1.  

1. Chattel Mortgage: RECORD: CONFLCTING EVIDENCE: CREDITORS: 
QUESTION FOR JURY. Where a chattel mortgage is kept from 
record for a period of sixteen months, and the evidence is con
flicting as to whether it was done by agreement between the 
parties, and rights of creditors have intervened between the 
execution and filing of the mortgage, the question of the valid
ity of the mortgage as to such creditors, in a, replevin action 
brought by the mortgagees, is a question of fact for the jury.  

2. - : QUESTION FOR JURY. Where a creditor takes possession of 
a stock of merchandise, claiming an agreement between himself 
and the debtor by which the latter turned the goods over as 
a pledge of personal property to secure the amount due, and 
there is evidence tending to show that the creditor took pos
session by virtue of a chattel mortgage, the character of the 
creditor's possession is for the determination of the jury.  

3. Mortgage: STOCK OF MERCHANDISE. A mortgage upon a stock of 
merchandise under the, general description attaches only to 
such merchandise as was in stock when the mortgage was exe
cuted, and not to stock afterwards added by purchase.  

4. Evidence: DIRECTING VERDICT. Evidence examined and held not 
to warrant a peremptory instruction directing the jury to 
return a verdict for plaintiff below.  

ERROR from the district court for Madison county.  
Tried below before ROBINSON, J. Reversed.  

Mapes & Hazen, for plaintiff in error.  

George L. Whitham, Allen d Reed and Smith & Smyth, 
contra.  

KIRKPATRICK, C.  

This is a replevin action tried in the district court of 
Madison county on March 16, 1898. Defendant in error, 
the Citizens' National Bank of Norfolk, in its petition 
filed in the case, claimed to have a special interest in cer-
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tain personal property, describing it, on account of a chat
tel mortgage executed and delivered to it by the Norfolk, 
Nebraska, Produce Company, and also that it was entitled 
to the possession of the goods as pledgee, the Norfolk, Ne
braska, Produce Company having turned the property over 
into its possession \vith permission to sell for the satis
faction of the amount due the bank from the produce coin
pany. Joseph J. Clements, the sheriff of Madison county, 
took possession of the personal property for which the 
replevin action was brought under an execution issued 
upon a judgment against the produce company in favor of 
E. R. Godfrey & Sons Company, plaintiff in error. In the 
district court, before trial, by agreement of all parties, 
the execution creditor, E. R. Godfrey & Sons Company, 
was substituted as party defendant in place of the sheriff, 
and all proceedings thereafter had were between plaintiff 
in error and defendant in error herein. After the intro
duction of testimony in the case, at the request of defend
ant in error the court instructed the jury to return a 
verdict in its favor, which was done, and judgment entered 
on the verdict. A motion for a new trial was overruled, 
and the case is brought to this court for review upon error 
proceedings.  

Many assignments of error are made in the motion for 
a new trial, and in the petition in error, all of which will 
not require consideration. It is contended by defendant 
in error that the assignments in the petition in error are 
not sufficiently definite and certain to present any ques
tion for the consideration of this court. It may be said, 
however, that the petition in error sufficiently presents 
two questions: First, the ruling of the court upon the mo
tion filed by plaintiff in error asking for a dismissal of 
the action'on the ground that the affidavit in replevin was 
void; and, second, that the court erred in directing a ver
dict for defendant in error, plaintiff below.  

Regarding the first question, it may be said that the 
affidavit in replevin was signed by the president of de
fendant in error bank, and was sworn to before George L.
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Whitham, a notary public, who was the attouney for the 

bank in the replevin proceedings. Plaintiff in error in 

the district court filed a motion asking the court to dis

miss the action for the reason that the affidavit filed was 

sworn to before the attorney of record for defendant in 

error. While this affidavit was probably voidable, it was 

clearly not void, and it would have been erroneous for the 

trial court to have sustained the motion to dismiss the 

action upon this ground. Had plaintiff in error limited 
its mnotion to quashing the affidavit, or asked the court for 

an order requiring defendant in error to 'file an amended 

affidavit, it is probable that the motion would have re

ceived consideration at the hands of the trial court. The 

question of the right of an attorney in a case to swear a 

client to an affidavit for a provisional remedy such as that 

in the case at bar was considered by this court in the case 

of Horkey v. Kcadall, 53 Nebr., 522, in which it is said 

that an affidavit to procure an attachment taken before a 

notary public who is also attorney for one of the parties, 
is merely irregular, and not a nullity, and can not be col

laterally attacked. We are unable to find merit in this 

contention of plaintiff in error.  
The next contention is that the court erred in directing 

a verdict for defendant in error. A determination of this 

question requires a consideration of the evidence offered 

on the trial. The facts disclosed by the record are briefly 

as follows: The Norfolk, Nebraska, Produce Company was 

organized as a corporation, and was engaged in the general 

produce business at Norfolk. The company kept a cold 

storage warehouse, and bought and sold butter, eggs and 

other perishable goods in large quantities. Prior to May, 

1895,it was indebted to the Citizens' National Bank of Nor

folk in a large sum. This indebtedness had been reduced 

by part payments, until in May or June of 1895 the indebt

edness was $1,600, represented by two promissory notes, 
one for $1,000 and the other for $600, due in ninety and 

sixty days, respectively. These two notes were secured by 

a chattel mortgage, which does not appear in the record.
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On October 11, 1895, there was a renewal of the notes in 
a like amount, and a new mortgage was given to secure 
said notes and renewals thereof, covering several thousand 
egg-cases, fillers for egg-cases, several thousand pounds of 
butter and cheese, and several hundred cases of eggs, as 
well as other personal property. This mortgage was not 
put upon record until the 13th day of February, 1897. In 
the meantime there had been many renewals of the notes, 
and the indebtedness had been reduced to $1,490. On that 
date, and during this time, the produce company had sold 
and replaced many times all the goods described in the 
mortgage except some office chairs and fixtures of incon
siderable value. In the fall of 1896, some four months 
before the mortgage was placed of record, plaintiff in error 
sold to the produce company two car-loads of apples, for 
which the company agreed to pay; the purchase price for 
the apples, with accrued interest, on March 2, 1897, being 
$635.49. About the 12th day of February, 1897, the bank 
seems to have become convinced that the produce company 
was in failing circumstances, and on that day the presi
dent of the bank went to some of the officers of the produce 
company, the president of the produce company being at 
the time absent, and insisted upon the indebtedness being 
paid. The produce company being unable to pay the 
amount due, agreed to turn over to the bank its stock of 
goods. Whether the agreement was to turn over only the 
goods described in the mortgage or all the goods on hand 
is a subject of conflict in the evidence. The secretary and 
vice-president of the company went with the president of 
the bank to the attorney for the bank, who wrote on the 
back of the chattel mortgage dated October 11, 1895, a 
memorandum as follows: "Feb. 12th, 1897. The mort

gagor herein consents that the Citizens' National Bank, 
mortgagee herein, may sell the goods taken this day by 
virtue of and described in this mortgage at private sale.  
Norfolk Neb. Prod. Co. F. L. Eastabrook, Sec.; F. R.  
Dexter, V. P." The bank, by its attorney and agent, im
mediately took possession of the stock of goods of the pro-
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duce company, and posted a notice on the building that 
it had taken possession of the goods as mortgagee. Among 
the goods taken at this time were the two car-loads of ap
ples which plaintiff in error had shipped to the produce 
company. The evidence discloses that plaintiff in error 
had no knowledge of the existence of the chattel mortgage 
given October 11, 1895, and a member of the company tes
tified that they would not have extended credit to the pro
duce company had they known of the existence of the mort
gage. The testimony also shows that all of the egg cases, 
egg-case fillers, etc., in stock and taken possession of by 
the bank, were bought long subsequent to the execution of 
the mortgage in question, and no part of the property orig
inally mortgaged appears to have been in existence at this 
time except a small part of the office furniture and other 
fixtures. The president of the produce company testified 
positively that at the time the first mortgage was given, in 
May or June, 1895, it was agreed between the bank and 
the officers of the produce company that the chattel mort
gage then given, and all renewals of the same, should not 
be placed of record by the bank; and that the produce com
pany should have the right to sell any and all of the prop
erty described in the mortgage in the usual course of 
business, and replace the same from time to time with new 
stock. This agreement is denied by some of the officers 
of the bank, and by at least one of the officers of the pro
duce company. In February, 1897, plaintiff in error in
stituted an action in the county court of Madison county, 
and recovered a judgment in the amount due it for the 
apples sold. The sheriff levied an execution upon the 
property, which was subsequently taken away from him 
in this replevin action by the bank. When the bank, on 
March 13, 1897, took possession of the stock of goods, it 

put the secretary of the produce company in charge as its 
agent, who proceeded to sell the goods, and realized from 
their sale some $1,200 or $1,300, leaving a balance due the 

bank after expenses paid of more than $400. The value 
of the property replevied was agreed upon at the trial.  

35
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The question requiring consideration is whether, under 
this state of facts, the court erred in peremptorily instruct
ing the jury to return a verdict for defendant in error. It 
appears from the evidence, first, that the mortgage was 
withheld from record for a period of sixteen months; see 
ond, that the plaintiff in error extended credit to the pro
duce company during the time intervening between the 
execution and recording of the mortgage. If this chattel 
mortgage was kept frotu the record in pursuance of an 
agreement between the mortgagor and mortgagee, and if, 
in consequence of its absence from the record, plaintiff in 
error extended credit to the mortgagor which it would not 
otherwise have extended, then, under the rule announced 
and adhered to by this court, the mortgage was null and 
void as against plaintiff in error. Ackerman v. Acker
man, 50 Nebr., 54. To authorize an instruction .to find 
for defendant in error, the evidence must be of such a 
character that reasonable minds could not differ as to the 
conclusion to be drawn therefrom. Can it be said fromt 
the record that there was not sufficient evidence to sup
port a finding of the jury that the mortgage was withheld 
from the record in order to permit the mortgagor to secure 
credit which it could not other wise have obtained, and that 
plaintiff in error did sell two car-loads of apples to the 
mortgagor relying upon the non-existence of this mort
gage? R. A. Stewart, an officer of the bank, testified as 
follows: 

"As I understood it, if we had filed this mortgage and 
taken the property under it,-the mortgage was not good 
to us when filed unless we did take the property, for it was 
a business they were selling goods out of all the time.  
Had we done that, we would have either to close them out, 
or we would have our mortgage. It would have been no 
use to do it; and as long as we had security that we con
sidered amply good, and they seemed to be doing a profita
ble business, of course we didn't close them up.  

Q. And they understood this? 
A. Yes, sir.
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Q. And you knew also thadt, had that mortgage been 
placed on file, and you not take possession, you knew they 
wouldn't have gotten any credit to do business? 

A. I presume, if the mortgage had been placed on file, 
and we hadn't done anything under it, the mortgage would 
have been comparatively useless." 

The president of the produce company, as already indi
cated, testified positively that an agreement did exist be
tween his company and the bank that the mortgage, orig
inally given and those given in renewal thereof were to be 
kept from record. In view of the nature of the business 
transacted by the produce company, the conflict of the evi
dence as to the agreement permitting a continued sale and 
replacement of the bulk of the goods described in the mort
gage, and the undisputed evidence of plaintiff in error 
that credit would not have been given had it known of the 
existence of the mfortgage, as well as the evidence above 
quoted, it was certainly for the jury to say whether this 
chattel mortgage was void as against plaintiff in error, 
and this question should have been submitted to them for 
their determination.  

There seems to be another valid reason why the action 
of the trial court was wrong. It clearly appears from the 
evidence that none of the property taken by the bank from 
the produce company was in existence at the time of the 
execution of this mortgage except some furniture and office 
fixtures of small value. There can be no doubt that prop
erty not in existence at the time the mortgage was exe
cuted, and which was purchased at a subsequent date, was 
not covered by the mortgage in question. Tolerton & Stet
son Co. v. First Nat. Bank of Wayne, 63 Nebr., 674.  

Defendant in error seeks to.avoid the force of the ob
jections heretofore mentioned by claiming that it not only 
took possession of the goods as mortgagee, but that the 
goods were pledged to it as security for the payment.of 
the debt, and that it also took possession of the goods as 
pledgee, and was so in possession at the time the sheriff 
made the levy under the execution for plaintitf in error.
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Whether defendant in error can sustain its right to the 

possession of the goods upon the theory that it was pledgee 

may well be questioned in the face of the memorandum on 

the back of the mortgage, heretofore quoted, and in the 

face of the question whether or not the produce company, 
by action of its proper officers, pledged the goods in ques

tion to the bank. The most that can be said for the con

tention of defendant in error in this regard is that the 

nature of its possession of the goods was itself a question 

which should have been submitted to the jury under proper 

instructions. Whether the possession of the bank was that 

of a pledgee or mortgagee, the correct determination of 

this case does not require us to decide, and that question 

is not decided. From what has been said it is clear that 

the action of the trial court in instructing the jury for 

defendant in error was wrong, and it can not be sustained.  

It is therefore recommended that the judgment of the dis

trict court be reversed and the cause remanded.  

HASTINGS and DAY, CC., concur.  

By the Court: For the reasons stated in the foregoing 

opinion, the judgment of the district court is reversed and 

the cause remanded.  
REVERSED AND REMANDED.  

THOMAS MURRAY V. HERMAN SCHNEIDER ET AL.  

FILED APRIL 17, 1902. No. 11,501.  

Commissioner's opinion, Department No. 2.  

Instruction: ISUE: EVIDENCE. Instruction complained of examined, 
and held to properly define the law upon the issue made by the 

pleadings, and to be applicable to the evidence given upon the 

trial. The instruction as given is therefore approved.  

ERROR from the district court for Douglas county.  

Tried below before KEYSOR, J. Affirmed.  

I. J. Dunn, for plaintiff in error.
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J. 0. Detweiler and Martin Langdon, contra 

BARNES, O.  

On the 4th day of September, 1897, Thomas Murray, 
plaintiff in error, filed his petition in the district court for 
Douglas county against Herman Schneider, John Stave, 
William Schneider and August Schneider, to recover the 
sum of $254.84, with interest, upon a certain promissory 
note given by the said defendants to the plaintiff on Feb
ruary 19, 1891. This petition was in the usual form. In 
answer thereto Herman Schneider admitted the execution 
and delivery of the promissory note, and alleged that on 
or about the 18th day of December, 1891, Thomas Murray 
purchased of and from the defendant Herman Schneider 
certain personal property amounting to the sum of 
$247.10; that it was agreed by and between himself and the 
said Murray that this sum was to be credited upon the 
note in question; that he had paid the balance of 'the note 
and that there was nothing due from him to the said 
plaintiff,-and prayed that the action be dismissed at 
plaintiff's cost. The other defendants answered to the 
same effect, but alleged that they signed the note as se
curity for the defendant Herman Schneider. They also 
alleged that the plaintiff, Thomas Murray, purchased the 

personal property mentioned in the answer of Herman 
Schneider, and agreed with them that the proceeds of this 
property, amounting to $247.10, should be applied upon 
the note in suit; that there was a further payment of $7.94 
in cash, together with the interest; and they therefore de
nied that there was anything further due upon the note, 
and alleged that the same was fully paid and settled. To 

these answers the plaintiff filed a reply in the form of 

a general denial, which contained a further allegation 
admitting that the property mentioned in said answers 
was purchased by him, but that he applied the proceeds 

thereof to the payment of other debts of the defendant 
Herman Schneider. On these issues a trial was had to a
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jury, and after the introduction of the evidence and the 
giving of the instructions by the court, the jury returned 
a verdict against the defendants for the sum of $66.60,
it thereby appearing that on the question of the agreement 
to apply the proceeds of the sale of the personal property 
to the payment of a portion of the note in question, the 
jury found for the defendants; that on the question as to 
whether the balance of the note had been paid or not, their 
finding must have been for the plaintiff. A motion for a 
new trial was filed and overruled, and thereupon judgment 
was rendered in favor of the plaintiff upon the verdict for 
$66.60. From this judgment the plaintiff brings the case 
to this court by petition in error.  

In the brief of plaintiff in error but one assignment is 
urged upon our attention, which is that the Court erred in 
giving instruction No. 2, on his own motion, to the jury.  
This instruction is as follows: 

"2. The court instructs the jury as a matter of law, that 
a debtor has a right in paying money or transferring 
property to a creditor in satisfaction of his debts, to whom 
several and distinct debts are due; to direct to which in
debtedness such a payment or transfer of property shall 
operate as a credit, and the creditor is bound to allow the 
credit for said payment or transfer of property as directed 
by the debtor. And should you find from a preponderance 
of all the evidence that the defendant, Herman Schneider, 
directed the plaintiff, Thomas Murray, to credit all pur
chases of property made at such Herman Schneider's sale 
upon the note herein in controversy, and should you fur
ther find that property was purchased thereat by said 
Thomas Murray, you are further instructed that the 
amount of said purchases of property are to be allowed 
upon said note even though you should find from a consid
eration of the evidence that said plaintiff did in fact credit 
the same upon other notes of defendant, Herman Schnei
der, and you are to allow all amounts of such purchases 
that you may find to have been so made herein as a credit 
upon the note in controversy."
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Plaintiff contends that the above instruction is bad for 
two reasons: First, because it leaves out the essential 

proposition that the debtor must give the directiou as to 
the credit at or before the time the payment is made, or at 
least before the creditor has applied the amount upon some 
other indebtedness which is then due; second, that the in
struction does not state any issue made by the pleadings, 
as the pleadings are stated to the jury by the court.  

We can not agree with the plaintiff in error upon his 
first contention. The instruction, considered according to 
the plain import of its language, means that the direction 
as to where the credit should be applied must have been 
given at the time of the purchase, or at the time of the 
agreement to purchase the property. It can not be dis
torted so as to mean anything else. Notice the language: 
"The court instructs the jury as a matter of law, that a 
debtor has a right in paying money or transferring prop
erty to a creditor in satisfaction of his debts, to whom 
several and distinct debts are due; to direct to which in
debtedness such a payment or transfer of property shall op
erate as a credit." This certainly means that the direction 
was given, and must have been given, at the time of the 

payment or of the transfer of the property. No other time 
is mentioned, and no other time can be inferred by this 
language. Again, an examination of the evidence discloses 
that there was testimony to sustain the allegation that at 
and before the time of the purchase of the property at the 
sale, the matter had been talked over between Herman 
Schneider, the other defendants, and the plaintiff, Murray; 
and it was understood and agreed that the credit should be 
placed upon the note in suit. In fact there is no evidence 
in the record which shows that there was any agreement 
or direction at any other time. As to the second conten
tion, it seems to us that the instruction covers the case 
made by the pleadings and the evidence completely. We 
are unable to see how it could have been worded differently 
and have been applicable to the pleadings and the facts 
disclosed by the evidence.
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This instruction meets with our approval, and the court, 
in giving it, did not err. As this is the only proposition 
contended for by the plaintiff in error in his brief, all the 
other matters will be considered waived, and we recom
mend that the judgment of the district court be affirmed.  

OLDHAM and POUND, CC., concur.  

By the Court: For the reasons given in the foregoing 
opinion, the judgment of the district court is 

AFFIRMED.  

TRUMAN E. STEVENS, APPELLEE, v. ANNA C. PAULSEN ET 
AL., APPELLEES, IMPLEADED -WITH OMAHA LOAN & 
TRUST COMPANY ET AL., APPELLANTS.  

FILED APRIr. 17, 1902. No. 11,563.  

Commissioner's opinion, Department No. 2.  

1. Statute of Limitations: TAX LIEN. The statute of limitations does 
not run against a tax lien until five years after the right of 
action has accrued thereon.  

2. County Treasurer: NOTICE OF TAX SALE: CONTENTS. Section 109, 
chapter 77, Compiled Statutes, requires the county treasurer, in 
his notice of a tax sale, to give a list of the land to be sold 
and the amount of the taxes due thereon, but does not require 
the treasurer to include in the notice the amount of the inter
est due on the taxes up to the day of the sale.  

APPEAL from the district court for Douglas county.  
Heard below before FAWCETT, J. Affirmed.  

F. A. Brogan and Urofoot & Scott, for appellants.  

W. A. Saunders and A. C. Wakeley, contra.  

OLDHAM, O.  

This was an action to foreclose certain tax liens upon 
two parcels of land in Douglas county, Nebraska,-one in 
section 30 and the other in section 31, township 15, range 
13. There were numerous defendants in the court below,
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but only two of them-The Omaha Loan & Trust Company 
and the Boston Safe Deposit & Trust Company-have ap
pealed from the judgment of foreclosure rendered by the 
district court. The Boston Safe Deposit & Trust Company 
pleaded the statute of limitations in its answer, chiming 
that more than five years had elapsed from the date of the 
tax certificate before it was made a party defendant to 
the action in the- court below. Its answer, however, dis
closed the fact that less than five years had elapsed from 
the time that plaintiff's.right of action had accrued upon 
the tax certificates before it was made a party defendant 
to the action; hence the court below followed a long and 
unbroken line of decisions of this court in overruling its 
plea of the statute of limitations.  

The Omaha Loan & Trust Company makes no complaint 
of the decree of foreclosure rendered by the trial court on 
the parcel of land situated in section 30, but complains of 
so much of the decision of the district court on the parcel 
of land situated in section 31 as allowed the plaintiff the 
amount of the tax with interest at twenty per cent. to the 
time of entering the decree and also an attorney's fee of 
ten per cent. of the amount of the lien. This objection is 
based on the fact that in the treasurer's published notice of 
the tax sale the amount set opposite the description of 
this property as the amount of the taxes due was $137.50, 
whereas the amount due at the time of sale was $144.85.  
This difference arose from the fact that the treasurer, in 
making out the sale notice, did not compute interest up to 
the date of the sale, but inserted the original amount of 
the tax, without interest. It is contended that because of 
this defect no valid public sale of this property for taxes 
was ever held, and therefore there could be no valid private 
sale, and that the purchaser, by the payment of his bid, 
was simply subrogated to the rights of the county for the 
enforcement of his lien for the amount which he has paid, 
with interest at ten per cent. per annum. Section 109, 
chapter 77 of the Compiled Statutes, contains, among 
other things, the following: "The notice shall contain a
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notification that all lands, on which the taxes of the pre
ceding year, naming it, remain .unpaid, will be sold, and 
the time and place of the sale and said notice must con
tain a list of the land to be sold, and the amount of taxes 
due thereon." As this section of the statute provides that 
the treasurer may adjourn the sale from day to day until 
all the lands or lots or blocks have been offered, it would 
be impossible for him in his published notice to estimate 
the exact amount of the tax and interest up to the date of 
the sale, as he would be unable to determine in advance 
what particular day any particular tract might be offered, 
and it would seem to be a fair inference that the statute is 
satisfied by a statement of the amount of all the tax levied; 
the interest being merely a matter of computation to be 
made when the land is sold. We think that this view of 
the statute is in harmony with the doctrine announced by 
this court in the case of Stegeman v. Faulkoner, 42 
Nebr., 53.  

It would then follow that the trial court was right in 
holding that the public and private sale of the parcel of 
land in dispute was valid and that the judgment should be 
affirmed, and we so recommend.  

BARNES and POUND, CC., concur.  

By the Court: For the reasons set forth in the forego
ing opinion, the judgment of the district court is 

AFFIRMED.  

BERNARD THURMAN, APPELLEE, V. CITY OF OMAHA ET AL., 
APPELLANTS.  

FILED APRIL 17, 1902. No. 11,464.  

Commissioner's opinion, Department No. 2.  

1. Contract of Sale: APPROvAL OF PURCHASER. If a contract of sale 
is expressly made subject to the approval of the purchaser, 
or of someone for him, and such approval involves either judg
ment in matters of taste or personal opinion, the person whose
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approval is required is made the sole arbiter, and his decision 
is conclusive, provided he really passes upon the question and 
reaches a conclusion honestly, whether his conclusion is right 
or wrong.  

2. - : - : OPINION OF ATTORNEY: TITLE. Where a party stip
ulates that his contract of purchase shall be subject to the 
opinion of his attorney as to the title to or legal status of the 
thing to be purchased, the plain purpose being to make his 
act dependent upon the personal opinion of his legal adviser, 
the sole requirement is that such legal adviser in fact pass 
upon the subject and give his honest opinion, and the merits 
of an honest opinion actually given are not subject to review.  

3. Contract for Labor: OPINION MUST BE REASONABLE. The cases in 
which the courts insist that the opinion or decision must be 
reasonable and well founded, as well as honest, are those in 
which the contract is for performance of labor in lines not 
necessarily involving personal taste and opinion, so that any 
competent person could arrive at a satisfactory determination.  

4. Contract: OPINION OF PuRcHAsER's LEGAL ADVISER: PATENT PRE

TENSE. In case a contract makes the opinion of the purchaser's 
legal adviser conclusive, the opinion rendered may be so unrea
sonable as to be evidence in itself that it is not honest; but 
before such conclusion can be deduced from the face of the 
opinion alone, it must be so grossly and palpably at variance 
with plain principles of law as of itself to compel the con
clusion that it is a mere pretense.  

APPEAL from the district court for Douglas county.  
Heard below before FAWCETT, J. Affirmed.  

W. J. Connell, for appellants.  

Greene, Breckenridge & Kinsler and Isaac E. Congdon, 
contra.  

POUND, C.  

The city of Omaha, defendant and appellant herein, ad
vertised for bids for certain bonds which it was about to ne
gotiate. The plaintiff was one of several bidders, pursuant 
to the advertisement, and the bonds were awarded to him.  
His bid contained an express condition in these words: 
"subject to our attorney's opinion as to the legality of the 
issue." After plaintiff had been notified of the action of 
the city officers upon his bid, he declined to take the bonds,
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for the expressed reason that his attorney did not approve 
the issue, and considered it invalid. Subsequently he 
brought this suit for cancelation of a certified check, which 
had been turned over to the city with his bid, as a deposit 
thereon, in accordance with requirements of the competi
tion. The city denied that he refused to accept the bonds 
because of the opinion of his attorney, and claimed that 
the pretended opinion was incorrect and unreasonable, and 
that it was not a bona-fide opinion, but the result of fraud 
and collusion, without any actual or honest determination 
of the question. The district court found for the plaintiff 
and rendered a decree accordingly, from which the city 
prosecutes this appeal.  

There is not much difference between counsel for the 
respective parties as to the rules of law by which this 
appeal must be governed. But the importance of exact un
derstanding and definition of those rules in such a case 
requires us to examine them with care. In some cases 
where the obligation of one of the parties is made depend
ent upon his approval of the subject of the contract, or 
upon the approval of some designated person, it is implied 
that such approval be given whenever the facts are such 
as to lead the trier of fact to the conclusion that it ought 
to have been given, and if the trier of fact so concludes, 
disapproval or failure to approve by the party to whom the 
matter is left in the contract may not be availed of. In 

other cases the opinion or decision of the person desig
nated in the contract is conclusive, and his pronouncement 
will not be reviewed, if he actually and honestly exercises 
his judgment and states his opinion. The nature of the 
contract and the character of the required decision or 
opinion must determine to which class a given cause is to 
be referred. Contracts of purchase and sale are usually 
of the latter class, and contracts of any sort are, as a rule, 
to be put in that class where the approval stipulated for 
involves either judgment in matters of taste or the per
sonal opinion of one chosen for some special and peculiar 
reason. Where questions of taste and personal judgment
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are involved, as in contracts to make -clothes to order, or 
for producing works of art, such as busts or portraits, it 

is generally held that the person whose opinion is stipu-
lated for is the absolute judge. Brown v. Foster, 113 
Mass., 136; Zaleski v. Clark, 44 Conn., 218; Gibson v.  

Cranage, 39 Mich., 49; Hoffman v. Gallaher, 6 Daly [N.  
Y.], 42. Even in such cases, however, the dissatisfaction 
or disapproval must be actudl, and not a mere pretext.  
The person to whose judgment the matter is left must 

actually and honestly exercise his judgment and express 
a real opinion. Silsby Mfg. Co. v. Town of Chico, 24 Fed.  

Rep., 893; Exhaust Ventilator Co. v. Chicago, M. & St. P.  

R. Co., 66 Wis., 218, 28 N. W. Rep., 343. But contracts of 
the sort last described are not the only ones in which the 

bona-fide judgment of the person named will not be re

viewed. If a contract of sale of something already exist

ing is expressly made subject to the approval of the pur

chaser, or of some one for him, and such approval involves 
personal judgment or opinion, the person whose judgment 

is required is made the sole arbiter, and his decision is 

conclusive, provided he really passes upon the question 

and reaches a conclusion honestly, whether his conclusion 
is right or wrong. The parties have stipulated for his 

opinion, not for the decision of a judge or jury, and there 

is no such reason for reviewing the opinion as in a differ

ent class of cases hereinafter referred to. In fact justice 

requires that the party who has sought to protect himself 

by such a stipulation be afforded the protection intended.  

Wood Reaping & Mowing Machine Co. v. Smith, 50 Mich., 
565, 15 N. W. Rep., 906; Ellis v. Mortimer, 1 B. & P. [N. R.  
Eng.] 257; Gray v. Central R. Co., 11 Hun [N. Y.], 70; 

Caompbell Printing-Press Co. v. Thorp, 36 Fed. Rep., 414; 
Singerly v. Thayer, 108 Pa. St., 291, 2 Atl. Rep., 230.  
Another variety of cases presents something of each of 

those already considered. In these cases a purchaser stip

ulates that his contract of purchase shall be subject to the 

opinion of his attorney as to the title to or legal status of 

the thing purchased, and the plain purpose is to make his
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act dependent upon the personal opinion of his legal ad
viser. Here there is not only a contract of sale, as dis
tinguished from one for performance of labor, but the re
quired decision involves personal judgment in a matter 
resting more or less in opinion. Accordingly the sole re
quirement is that such legal adviser in fact-pass upon the 
subject and give his honest opinion, and the merits of an 
honest opinion, actually given, are not subject to review.  
Church v. Shanklin, 95 Cal., 626, 30 Pac. Rep., 789; Hud
son v. Buck, 7 Ch. Div. [Eng.], 683. If the opinion in such 
cases is the result of fraud, collusion or undue influence, 
of course it is not the opinion contemplated by the con
tract. But if it is free from any such vice, it must be de
cisive. The cases in which the courts insist that the opin
ion or decision must be reasonable and well founded, as 
well as honest, are those in which the contract is for per
formance of labor in lines not necessarily involving per
sonal taste and opinion, so that any competent person 
could arrive at a satisfactory determination. Wood Reap
ing & Mowing Machine Co. v. Smith, supra; Doll v. NQble, 
116 N. Y., 230, 22 N. E. Rep., 406; Kceler v. Clifford, 165 
Ill., 544, 46 N. E. Rep., 248; Bentlcy v. Davidson, 74 Wis., 
420, 43 N. W. Rep., 139.  

In case the contract makes the opinion of the pur
chaser's legal adviser conclusive, and the vendor claims 
that an opinion given under such provision and relied upon 
by the purchaser is fraudulent, collusive or a mere pre
tense, it is obvious that the burden is upon him to estab
lish such claim. Wendt v. Vogel, 87 Wis., 462, 58 N. W.  
Rep., 764. Fraud is not presumed, and, though it may be 
inferred from circumstances, "such inference must not be 
guess-work or conjecture, but the rational and logical de
duction from the circumstances proved." Alter v. Bank 
of Stockham, 53 Nebr., 223. In the same case the court 
say: "If, from the entire evidence on the subject, good 
faith or an honest mistake even may be as rationally and 
reasonably inferred as fraud, then the law leans to the side 
of innocence." Undoubtedly the opinion rendered may be
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so unreasonable as to be evidence in itself that it is not 
honest. But before such conclusion can be deduced from 
the face of the opinion alone it must be so grossly and pal
pably at variance with plain principles of law as of itself 
to compel the conclusion that it is a mere pretense. In the 
case at bar, plaintiff consulted an attorney who had an 
office in the same building, and obtained his opinion. The 
attorney in question represented plaintiff in taking testi
mony in this cause, and testified that, while he had no 
general retainer from plaintiff, so far as he knew he was 
doing all the plaintiff's legal business. He states that the 
papers relating to the bonds, a copy of the city charter, 
statements as to the bonded and other indebtedness of the 
city and the assessed valuation of taxable property therein, 
together with the history of the issue in question, were 
submitted to him and carefully examined, and that after 
examining them he gave an oral opinion against the bonds, 
which was subsequently reduced to writing. He was sub
jected to a protracted and severe cross-examination, from 
which it appeared that he was a young man, of no long 
experience in the profession, but trained at a law school 
of high standing, and possessed of as much experience and 
practice as might well be expected under the circum
stances. The plaintiff did not agree to procure the opinion 
of some lawyer of note and established reputation, possi
bly at considerable cost. He stipulated for the opinion of 
his own lawyer, whom he employed in his other business.  
So long as he actually procured the opinion of that lawyer, 
without fraud or collusion, he did all that his contract 
required. The qualifications and experience of the legal 
adviser whom he chose to do his business were for him to 
consider, and are not material to the present controversy.  
We do not say that the standing and qualifications of the 
lawyer whose opinion is taken in such a case might not be 
a circumstance to indicate bad faith and collusion. But 
in the case at bar the evidence shows that the attorney to.  
whom the bonds were submitted was at that time the regu
lar legal adviser of the plaintiff, and that he examined the
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papers and gave what he believed to be a sound opinion.  

He appears from his testimony to be a well-educated, hon

orable and conscientious man. Although the issue was 

very likely valid in all respects, there was much in the 

papers he examined that might well cause a lawyer to 

hesitate. His client desired an investment, not a lawsuit, 
and it is no evidence of bad faith that he may have exer

cised a somewhat excessive caution. The papers submitted 

to him showed that the assessed valuation had suddenly 

almost doubled, and yet the amount which the city could 

raise by taxation had been reduced; that coupons on prior 

issues were unpaid; and that a very large item of uncol

lected taxes stood among the city's assets. These facts, 
the significance of which is apparent to us here, might 

well excite suspicion and create alarm elsewhere. We 

can not say that the opinion rendered is so grossly or pal

pably unreasonable as to iequire us to pronounce it a mere 

sham, and we think the finding of the trial court entirely 
justified.  

It is recommended that the decree appealed from be 
affirmed.  

BARNES and OLDHAM, CC., concur.  

By the Court: For the reasons set forth in the foregoing 

opinion, the judgment of the district court is 

AFFIRMED.  

STATE OF NEBRASKA, EX REL. GRANT S. COBB, v. JACOB 

FAWOE'cTT, JUDGE.  

FILED APRIL 17, 1902. No. 12,467.  

Comnissioner's opinion, Department No. 2.  

1. Bill of Exceptions: JUDICIAL NOTICE. A bill of exceptions may 

properly include a record of events which took place in the 

presence of or under the direction of the court and matters 
of which the court took judicial notice, if in fact considered 
by the court in arriving at a decision, although not formally 
introduced in evidence.
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2. - : : EVIEw: APPEAL: REJECTION OF IMPROPER Evi
DENCE.. If any matter of which a trial court takes judicial 
notice in coming to a decision is incompetenf, irrelevant or other
wise improper to be considered, this court, in hearing the cause 
on appeal, will reject it and put it out of the way in consider
ing whether the order complained of is sustained by sufficient 
evidence.  

3. - : MANDAMUS: PLAIN AND ADEQUATE REMEDY IN THE ORDI

NARY COURSE OF LAW. A party who complains that a trial judge 
has incorporated incompetent, irrelevant or improper matter 
in a bill of exceptions by way of amendment on the ground 
that he took judicial notice thereof at the hearing, has a "plain 
and adequate remedy in the ordinary course of the law," within 
the purview of section 646, Code of Civil Procedure, bY obtaining 
a review of the action of the judge in considering the matter 
complained of.  

ORIGINAL application for a writ of mandamus to com
pel the settling of a bill of exceptions. Reheafing of case 
reported in 63 Nebr., 523. Former judgment vacated.  
Writ denied.  

Brome & Burnett, Virgil 0. Strickler and J. H. McIn
tosh, for relator.  

Ralph W. Breckenridge, contra.  

POUND, C.  

The facts are stated in the formner opinion. State v.  
Fawcett, 63 Nebr., 523. It is said in that opinion that "the 
office of a bill of exceptions is to exhibit to the appellate 
court those portions of the public proceedings at the trial 
which the complaining party deems material for the ap
pellate court's consideration, and which would otherwise 
not go into the record." Such was the office of the bill 
of exceptions at common law, where either party might 
have any number of separate bills of exceptions relating 
to particular rulings as a trial progressed. But under our 
practice the scope of a bill of exceptions has been enlarged 
materially. This is necessary in actions at law by reason 
of the power of this court to pass on assignments of error 
that verdicts and judgments are contrary to or not sup

36
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ported by the evidence. It is even more necessary under 
our equity practice, wherein all the evidence considered by 
the trial court is brought to this court on appeal by bill 
of exceptions, instead of being transcribed and transmitted 
directly. Code of Civil Procedure, sec. 676. In suits in 
equity the bill of exceptions provided for by the Code is 
intended to bring before the appellate court everything 
which was before the trial court and was considered by 
that court in making its findings and rendering its order 
or decree. Hence it would seem clear that a bill of ex
ceptions inay properly include a record of events which 
took place in the presence of or under the direction of the 
court and matters of which the court took judicial notice, 
if in fact considered by the court in arriving at a decision, 
although not formally introduced in evidence. State v.  
Scott, 59 Nebr., 499. In my opinion, the relator has an 
adequate remedy for everything of which he complains, in 
due course of law, within the purview of section 646, Code 
of Civil Procedure. That section provides expressly that 
the w'rit of mandamus "may not be issued in any case 
where there is a plain and adequate remedy in the ordinary 
course of the law," and in so doing merely declares a 
wholesome and well-settled rule of the common law. If 
the 'matters to which relator objects, or any of them, are 
incompetent, irrelevant, or improper to be considered, this 
court, on hearing the cause on its merits, will reject them 
and put thema out of the way in considering whether the 
order complained of is sustained by sufficient evidence.  
Some of them appear proper to be considered, and have a 
place in a bill of exceptions. Others at first sight appear 
very doubtful. But this is not the time nor the occasion 
to consider the propriety of the court's action in taking 
such matters into consideration. While we will not re
view rulings on evidence as such on appeal, the competency 
or admissibility of the evidence received may be passed 
upon in reviewing the order appealed from on its merits.  
Mc~onnell v. First Nat. Bank, 38 Nebr., 252, 262, and 
cases cited. Then is the time to review what the district
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judge did. Now we can only require him to make what he 
did a part of the record. It is for him to say what evi
dence he received and what matters he took notice of 
judicially in reaching his conclusion. We ought not to 
require him to certify to a bill as containing all the evi
dence considered by him when he considered other matters 
not set forth therein as well. If he erred in considering 
them, there is ample opportunity for correcting his error 
in due course of law. 

It is recommended that the former judgment be vacated, 
and that the writ be denied.  

BARNES and OLDHAM, CC., concur in the recommenda
tion.  

By the Court: For the reasons stated in the foregoing 
epinion, the former judgment is vacAted and the writ is 
denied.  

WRIT DENIED.  

NOTE.-Judicial Notice.-We are bound to take judicial notice of 
historical facts, matters of public notoriety occurring in our midst.  
70 Me., 609.-REPORTER.  

STATE OF NEBRASKA, EX REL. ALVIN BLESSING, V. HORACE 

M. DAVIS.  

FILED APRIL 17, 1902. No. 12,534.  

Commissioner's opinion, Department No. 3.  

1. Quo Warranto: PRIVATE PERSON: ATTORNEY GENERAL: BURDEN OF 

PROOF. In an action of quo warranto, instituted by a private 
party to obtain possession of a public office, the relator must 
both plead and prove such facts as show him entitled thereto; 
but where he action is instituted by the attorney general, the 
burden is on the respondent to show his title.  

2. Information. Information in the action examined and held to 
show that it was instituted by the attorney general.  

ORIGINAL application in the nature of a quo warranto 
to test the right of the respondent to hold the office of
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clerk of the district court for Valley county. Heard on 
demurrer to petition. Demurrer overruled.  

Frank N. Prout, Attorney General, Norris Brown, )ep
uty, Clements Bros., E. M. Coffin and A. Norman, for re
lator.  

W. H. Thompson, Hall & Johnson, T. J. Doyle and H.  
E. Oleson, contra.  

DUFFIE, C.  

This is an original action brought by the attorney gen
eral to test the right of the respondent to hold the office of 
clerk of the district court in and for Valley county. The 
information alleges that at the general election held in 
said county on the 5th day of November, 1901, Alvin Bless
ing was duly elected to the office of county clerk of Valley 
county; that, within the time and in the manner prescribed 
by law, he took the oath of office, gave a bond, which was 
duly approved, and became and was, and now is, duly 
qualified for said office of county clerk of said county, and 
on the 9th day of January, 1902, and ever since said time, 
has been acting county clerk of said county; that Valley 
county on the 7th day of November, 1899, did not contain 
eight thousand inhabitants; that said county of Valley, 
ever since its organization, has always been and now is 
a county of less than eight thousand inhabitants, and that 
the relator, by virtue of his election and qualification as 
county clerk of said county, is and has been ever since the 
9th day of January, 1902, ex-oficio elerk of the district 
court of said county, and entitled to the care and custody 
of all the books and records and property of said office, and 
to exercise the rights and duties of said office and receive 
the fees and emoluments thereto belonging. It is further 
alleged that chapter 28 of the Session Laws of the 
25th session of the legislature, purporting to authorize 
the election of a clerk of the district court sepa

-rate from the county clerk in counties having cast
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over sixteen hundred votes at any general election, 
is void, for certain reasons set out in the informa

tion. The information further recites that the respondent 

has usurped, and still continues to usurp, the office of the 

clerk of the district court of Valley county, without any 

legal claim or right, and that he has used and exercised, 
and still unlawfully uses and exercises, said office of clerk 

of the district court. To this petition the respondent de

murred for the following reasons: (1.) For the reason 

that the court is without jurisdiction to hear and deter

mine this case, as will be more fully shown by the aforesaid 

information. (2.) For the reason that the facts therein 

stated do not constitute a cause of action.  
In the argument of the demurrer the attorney for the 

respondent insisted that the petition showed upon its face 

that the action was brought by Alvin Blessing, a private 

party, and that the court had no jurisdiction to hear the 

cause, for the reason that it was not alleged that he had 

applied to the attorney general to file the information and 

that the attorney general bad refused or neglected to do 

so. While the action is entitled "State of Nebraska, ex 

ret Alvin Blessing, v. Eorace M. Davis," and while the pe

tition in several instances refers to Alvin Blessing as the 

relator, we think that upon its face the petition shows that 

it was filed by the attorney general, and that theaction is 

being prosecuted by him in his official capacity. The peti

tion -contains the following allegation: "F. N. Prout, at

torney general of the state of Nebraska, who prosecutes in 

his own proper person and at the relation of Alvin Bless

ing, gives the court to understand and be informed," etc., 
and then follows a statement of the facts above set, out.  

Section 710 of the Code of Civil Procedure provides that 

"When the defendant is holding an office to which another 

is claiming the right, the information should set forth the 

name of such claimant, and the trial must, if practicable, 
determine the rights of the contesting parties." It was 

evidently with this section of the statute in mind that the 

attorney general used the tnaine of the relator as a party
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in the action, and not for the purpose, or with the intent, 
to make him the real party plaintiff in the action.  

The second ground of the demurrer is based upon the as
sumption that the action is being prosecuted by Alvin 
Blessing instead of by the attorney general, and it is urged 
that the petition does not state facts sufficient to constitute 
a cause of action, in that the number of inhabitants which 
Valley county actually contains is not stated, nor is the 
election of Alvin Blessing to the office of county clerk 
shown by any statement of facts set out in the petition, the 
allegation that he was duly elected to said office being a 
mere legal conclusion. The rule, without exception, is 
that, where a private party institutes an action of this kind 
to obtain possession of an office held by another, the facts 
showing his title to the office must be stated in his petition 
and the burden is upon him to establish his right thereto.  
Where, however, the attorney general files an information 
alleging that a party is usurping an office, the respondent, 
in such cases, must assume the burden of pleading and 
establishing by his proof all the facts showing his right to 
the office which he claims. Conceding, for the sake of the 
argument, that the petition is too general in its statements 
to state a cause of action, provided it was being prosecuted 
by Blessing in his own right, still, as we have seen, the 
action was instituted and is being prosecuted by the attor
ney general in his official capacity, and the petition need 
not state any facts going to show that the office properly 
belongs to Blessing, the burden being upon the respondent 
to plead and show the facts entitling him to the office.  

We recommend that an order be entered overruling the 
demurrer.  

AMEs and ALBERT, CO., concur.; 

By the Court: For the reasons stated in the foregoing 
opinion, the demurrer is overruled.

DEMURRER OVERRULED.
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HENRY WHELEN ET AL., APPELLANTS, V. EDWARD CASSIDY 

ET AL., APPELLEES.  

FILED APRIL 17, 1902. No. 11,496.  

Commissioner's opinion, Department No. 3.  

1. Precinct: TAXEs: ASSESSMENT: LEVY: TERRITORIAL INTEGRITY OF 

PRECINCT. So far as the assessment of property and the levy 

of general taxes are concerned, precincts once lawfully estab

lished retain their character and territorial integrity until such 

time as they shall be divided, changed or modified in some 

manner authorized by law.  

2. - : - : - : - : WARD OF CITY CONSTITUTING A PRE

CINCT. When a village contained within a county, precinct or 

precincts, becomes organized as a city pursuant to a statute 

requiring the city authorities to divide its territory into wards, 

and enacting that each ward, .when so created, shall constitute 

a precinct, the pre-existing precinct or precincts will, for gen
eral revenue purposes, remain unaffected until that duty shall 

be performed.  

APPEAL from the district court for Douglas county.  

Heard below before DICKINSON, J. ReverSC.  

H. W..Pennock and Virgil 0. Strickler, for appellants.  

Thomas &- Nolan, contra.  

AMES, C.  

Certain lots and lands situated in the city of South 

Omaha were sold for general taxes for the year 1892. This 

is an action for a foreclosure, based upon the certificates 

of the tax sale. In March, 1887, while the town was or

ganized under, and being governed by, the law relative to 

villages, the chairman and board of trustees undertook to 

enact an ordinance dividing the village into three wards.  

There was no law authorizing such a division, and the ordi

nance was void. On the 13th day of December, 1887, the 

village becaiiie reorganized as a city of the second class, 
having more than 5,000 and less than 25,000 inhabitants.  

The act under which the organization was effected pro-
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vided that the city be divided.into not less than four or 
more than six wards, the boundaries of which *should be 
determined by ordinance. In January, 1888, the mayor 
and council adopted a. measure entitled "An ordinance to 
amend section of Ordinance No. 11 of the city of South 
Omaha, Nebraska, relating to wards, so as to read as fol
lows." This measure is called "Ordinance No. 36." "Or
dinance No. 11," therein mentioned, is the attempted vil
lage ordinance above mentioned. By the last-mentioned 
document it was undertaken to enact tha.t ward No. 3 
should comprise all the territory lying west of the Union 
Pacific Railroad tracks, the residue of the city being di
vided into wards numbered 1 and 2. Ordinance No. 36 
assumed to divide this territory west of the tracks into 
two wards, one to be called "Ward No. 3," and the other 
to be called "Ward No. 4," but made no reference to any 
other territory of the city or to ordinance No. 11. It there
fore did not do what its title represented that it would do, 
-amend the entire section of ordinance No. 11, relating to 
wards; nor did it itself divide the city into more than two 
wards. Presumably the construction put upon the matter 
by the mayor and council was that their action would di
vide the territory west of the railroad tracks, and de
scribed in the village measure as the "Third Ward," into 
two wards, and would leave the remaining two wards de
fined by that measure unaffected. But as already pointed 
out, the attempted village regulation was void, and hence 
the territory not lying westward of the railroad tracks had 
never been divided into wards, and was not so divided by 
ordinance No. 36, and this latter ordinance was therefore 
itself ineffectual and void. These are the only attempts 
to comply with the statute that are disclosed by the record, 
and the conclusion is inevitable that during the time with 
which we have to deal the city was not lawfully, nor ex
cept, perhaps, by way of estoppel as against the city itself, 
or persons contracting with it, in any valid manner di
vided into wards. Before and at the time the city organ
ization was acquired, the territory in which the village was
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included was a precinct of Douglas county, known as 
"South Omaha Precinct"; and the assessment of the whole 
village for taxation for the year 1892 was made by one H.  
H. Raven, who des*cribed himself, in his oath attached to 
and returned with the assessment roll, as "Assessor for 
South Omaha Precinct, Number(blank) Douglas County"; 
and the sole question before the court is whether, under 
the circumstances detailed above, his action was wholly 
unwarranted by law, so as to invalidate the lien of the 
public for taxes levied that year on the property in suit.  
The trial court made answer in the affirmative, and dis
missed the action, and from its judgment to that effect this 
appeal is prosecuted.  

Counsel have cited no authorities directly in point or 
closely analogous, and it is not unlikely that there are 
none, but, in our view, the learned district judge erred.  
We can not concur in the opinion that the public, as repre
sented by the state and its various political subdivisions, 
was or could have been defeated of its revenues by the neg
lect or refusal of the city authorities to obey the mandate 
of the statute by the division of the city into wards, and 
the definition of their boundaries. The statute provides 
that every precinct in the county is a separate district for 
assessment and revenue purposes, and that the wards of 
cities, when created, shall each constitute a precinct.  

It is, we think, in entire harmony with the statute, as well 
as indispensable for the orderly conduct of public affairs, 
to hold that, so far as the assessment of property and the 
levy of general taxes are concerned, precincts once law
fully established retain their character and territorial in

tegrity until such time as they shall be divided, changed 
or modified in some manner authorized by law.  

For these reasons, it is recommended that the judgment 
of the district court be reversed, and the case remanded to 
the district court, with instructions to render a judgment 
of foreclosure and sale as prayed in the petition.  

DUFFIE and ALBERT, CC., concur.
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By the Court: For reasons stated in the foregoing opin
ion, it is ordered that the judgment of the district court 
be reversed and the case remanded with instructions to 
render a judgment of foreclosure and sale as prayed for 
in the petition.  

REVERSED AND REMANDED.  

JOHN E. HANSON, APPELLEE, V. HANS E. HANSON, APPEI 

LANT.  

FILED Aran. 17, 1902. No. 11,560.  

Commissioner's opinion, Department No. 3.  

Former Judgment: DEFINITION OF RES JtIDICATA. A former judg
ment is conclusive when the parties and the question involved 
in the two suits are the same, although the property claimed 
in them may be different.  

APPEAL from the district court for Wayne county.  
Heard below before CONES, J. Reversed.  

A. A. Welch, for appellant.  

Marstoin & Marston and Frank Fuller, contra, 

ALBERT, C.  

This is an action to quiet the title to certain lands in 
Wayne county. The petition contains the usual allega
tions. The answer admits that the plaintiff holds the legal 
title to the lands, but avers, in effect, that at the time such 
title was acquired the plaintiff and the defendant were 
copartners, and said title was acquired with the funds of 
said copartnership, and taken in the name of the plaintiff 
in trust for its use and benefit, and that no accounting or 
settlement of the partnership affairs has ever been had 
between said parties. As a further defense, it is alleged 
that in an action in ejectment,. brought by the plaintiff 
against the defendant herein, to recover possession of a
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part of the lands in controversy in the present action, the 
defendant pleaded in defense thereto the same facts as 
those hereinbefore set forth; that issue was joined thereon, 
and that, on the issue thus joined, the jury found in favor 
of the defendant, and judgment thereon was duly ren
dered in his favor; and that such judgment is in full force 
and effect The foregoing matters are put in issue by the 
reply. As to the lands involved in the ejectment suit, the 
court found in favor of the defendant; as to the other 
lands, the finding was for the plaintiff. A decree was en
tered accordingly. The defendant appeals.  

The principal question, and the decisive one in this case, 
is that raised by the plea of res adjudicata,. The record 
and the evidence in the ejectment suit are in evidence in 
this case. From those it conclusively appears that, except 
for the plea of res adjudicata, the defendant pleaded the 
same defense that is pleaded in this action. It also ap
pears that the title to the whole of the lands involved in 
the present action, including those involved in the eject
ment suit, was acquired at the same time, and, so far as 
the parties to this suit are concerned, in the same manner, 
with the same understanding, and as a result of the same 
venture. From the pleadings, evidence, and instructions 
of the court, it is clear that the verdict in the ejectment 
suit involves a finding that the acquisition of the legal 
title by the plaintiff to the lands involved in the ejectment 
suit was by means of partnership funds, and as the result 
of a partnership venture. The plaintiff insists that such 
facts do not sustain the plea of res adjudicata. In sup
port of this position we are cited to many authorities, but 
none of them are satisfactory. Considerable obscurity may 
be avoided by keeping in mind the distinction between a 
judgment, urged as a technical bar to another action, and 
'one that is urged as conclusive as to some one or more 
points tried and determined in a former action. In Grom
well v. Sac County, 94 U. S., 351, the court says: "There 
is a difference between the effect of a judgment as a bar or 
estoppel against the prosecution of a second action upon
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the same claim or demand, and its effect as an estoppel in 
another action between the same parties upon a different 

claim or cause of action. In the former case, the judgment, 
if rendered upon the merits, constitutes an absolute bar 

to a subsequent action. * * * But where the second 
action between the same parties is upon a different claim 

or demand, the judgment in the prior action operates as 

an estoppel only as to those matters in issue or points con

troverted, upon the determination of which the finding or 

verdict was rendered." The following cases are to the 

same effect: Foye v. Patch, 132 Mass., 1.05; Hanna v.  

Read, 40 Am. Rep. [Ill.], 608. From the foregoing, we 

think it is clear-that it is only when the judgment is offered 

as a bar to a second action that the "four identities" men

tioned by some writers, are required. The estoppel is not 
confined to the judgment, but extends.to all steps involved 
iAi it as necessary steps or the groundwork upon which it 

must have been founded. It is allowable to reason back 

from a judgment to the basis upon which it stands, on the 

obvious principle that where a conclusion is indisputable, 
and could have been drawn only from certain premises, the 

premises are equally indisputable with the conclusion.  

Burlen v. Shawon, 96 Am. Dec. [Mass.], 733; Dorris v.  

Eir'win., 101 Pa. St., 239; Thska v. O'Brien, 68 N. Y., 446.  
Notwithstanding the language of the pleadings in this 
case, the defendant's plea of res adjudicata is not urged 
as a bar to the action, but as an estoppel by a former ad

judication of one or more of the issue* in the present case.  
As we have seen, the parties and the issues are identical.  
The judgment in the ejectment suit is based wholly on a 
verdict which involved a finding of the truth of the allega
tion relied upon by the defendant as a defense in this ac

tion. In other words, it is conclusively established by the 
judgment in the ejectment case that the title to the lands 
in controversy was acquired by the plaintiff while he and 
the defendant were in partnership, with partnership funds 
and as a partnership venture, and that he holds the legal 
title thereto in trust for the copartnership. Those ques-
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tions are not open to inquiry in this case, but are forever 
set at rest between the parties by the judgment in the eject
ment suit. Bazille v. Murray, 41 N. W. Rep. [Minn.], 238; 
Goodnow v. Litchfield, 9 N. W. Rep. [Ia.] 107; Wolf 
Rirecr Lumber Co. v. Brown, 60 N. W. Rep. [Wis.], 996; 
Doty v. Brown, 4 Comstock [N. Y.], 71; Herman, Estoppel 
& les Judicata, sec. 247; Freeman, Judgments [3d ed.], 
sec. 253. With those facts established, together with the 
conceded fact that no settlement or accounting has been 
had between the parties, the decree in favor of the plain
tiff in this case can not stand.  

It is recommended that the decree in favor of the plain
tiff in this case be reversed, and the cause remanded for 
further proceedings according to law.  

DUFFIE and AMES, CC., concur.  

By the Court: For the reasons stated in the foregoing 
opinion, the decree in favor of the plaintiff is reversed, and 
the cause remanded for further proceedings according to 
law.  

REVERSED AND REMANDED.  

E. & H. T. ANTHONY & COMPANY V. CHARLEs KARBACH 

ET AL.  

FILED APRIL 17, 1902. No. 11,587.  

Commissioner's opinion, Department No. 3.  

1. "Unavoidable casualty or Misfortune": DISHONESTY OF ATTORNEY.  
Dishonesty of his attorney, whereby a client is prevented from 
making a defense to a pending suit, and judgment by default 
is taken against him, is "unavoidable casualty or misfortune," 
within the meaning of section 602, Code of Civil Procedure.  

2. Vacation of Judgment: PETITION: VERIFICATION: CODE. A peti
tion for the vacation of a judgment, under the provisions of 
section 603, Code of Civil Procedure, need not be verified posi
tively.  

8. Petition Before Court: FILING. Where it appears from the record
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that an answer was actually tendered by the plaintiff with his 
petition for the vacation of a judgment, and was before the 
court in such a way as to enable the court to pass upon its 
sufficiency, the fact that it was not formally filed is immaterial.  

4. Order of Vacation: SPECIAL AND GENERAL FINDINGS. In the ab
sence of a request for special findings, a general finding, in a 
proceeding to vacate a judgment, is sufficient to support an 
order of vacation.  

ERRoR from the district court for Douglas county.  
Tried below before SLABAUGH, J. Affirmed.  

B. N. Robertson, for plaintiff in error.  

E. J. Cornish, contra.  

ALBERT, C.  

This action was brought by Charles Karbach and Louis 
Raapke against Anthony & Co., to vacate a judgment in 
favor of the latter. and against the former rendered at the 
preceding term of the district court. A trial was had, re
sulting in a finding in favor of the plaintiffs and an order 
vacating the judgment and granting a new trial. The de
fendants bring the case here on error.  

That portion of the petition which states the grounds 
upon which a vacation of the judgment is sought is as fol
lows: 

"Plaintiffs further allege that immediately upon being 
served with summons in said action, they went to the office 
of one , an attorney at law, in the city of Omaha, 
and practicing in all of the courts of said state and re
tained and engaged said attorney to represent them in said 
action and stated to said attorney their defenses to said 
cause of action and further requested said - to cor
respond with all other defendants in said action and notify 
them of the pendency of said action. Said - accepted 
said employment and promised plaintiffs herein that he 
would attend to said action and would represent plaintiffs 
therein and would do all things necessary to be done to 
protect and care for the rights and interests of the plain.
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tiffs in said action, and further would notify all other de
fendants that said action was pending. Plaintiffs further 
allege that several times following said agreement with 
said - and prior to the rendition of judgment in said 
action they were informed by said - that he had noti
fled the other defendants in said action, as promised by 
him and had received instructions from said parties to 
settle said case, that he had made investigation of the facts 
of said action and had prepared and filed an answer in 
said action and had done all other things necessary to pro
tect the rights and interests of these plaintiffs in said ac
tion. Plaintiffs further allege that on the 3d day of July, 
1899, being one of the days of the May, 1899 term of said 
district court, the above named defendant, E. & H. T.  
Anthony & Co. procured a judgment of default to be en
tered against these plaintiffs in said action and further 
a judgment against these plaintiffs in the sum of two 
thousand two hundred eleven dollars twenty-five cents 
($2,211.25) and costs of suit, all without the knowledge 

and consent of these plaintiffs. Plaintiffs further allege 
that said May, 1899, term of said court came to an end 
on the 31st day of July, 1899. That they were not informed 
nor did they know that judgment had been entered in said 
cause until several days thereafter, to wit: About the 5th 
day of August; that then they also learned that said 
had not notified their co-defendants in said action, nor had 
lie made any appearance whatever in said action, on the 
part of these 'plaintiffs, nor had he prepared or filed any 
answer in said action for these plaintiffs, but had wholly 
failed and neglected to perform any part of his duties as 
attorney for these plaintiffs in said action. Plaintiffs fur
ther allege that they relied wholly and implicitly upon the 
agreement made with said - to represent them in said 
action, and to interpose their defense therein, and relied 
upon the statement made to them by said - prior to the 
rendition of judgment in said action; that he had done all 
things necessary for the protection of the rights of these 
plaintiffs therein.
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The defendants first insist that this case must be re
versed because of the insufficiency of the petition. The 
sufficiency of the petition is challenged on three grounds, 
which we will consider in their order: 

First. Because the facts stated therein are insufficient 
to entitle the plaintiffs to a vacation of the judgment, in 
that such facts do not bring the case within any of the 
grounds specified in section 602 of the Code of Civil Pro
cedure, which provides for the vacation of judgments 
after the term at which they have been rendered. One of 
the grounds specified in that section is unavoidable casu
alty or misfortune, preventing the party from prosecuting 
or defending. The word "casualty" means accident; that 
which comes by chance, or without design, or without be
ing a forseen contingency. The word "misfortune" means 
ill-luck, ill-fortune, calamity, evil or cross accident. We 
do not believe it requires any stretch of language to hold 
that one who has suffered by the dishonesty of his attorney, 
an officer of the court, as shown by the record in this case, 
is a victim of casualty and misfortune, as above defined.  
Where any injury or mishap befalls one, through unfore
seen circumstances, which can not ordinarily be guarded 
against, it is misfortune. Ex parte Burgess, 57 L. T. Rep.  
[n. s.], 200. The supreme court of Iowa, in Ennis v. Fourth 
Street Building Ass'n, 71 N. W. Rep., 426, held, where a 
party to an action employed an attorney, who filed an 
answer therein and agreed to appear and defend, and who 
absconded five days before the case was tried, and the case 
was tried, submitted, and a decree rendered without the 
knowledge of such party thereof, or of the absence of his 
attorney, that such facts constitute unavoidable casualty 
and misfortune, and entitled such party to have the decree 
set aside. On principle, the case just cited is not distin
guishable from the case at bar.  

Second. Because the petition is not verified as required 
by section 603 of the Code of Civil Procedure. The veri
fication, omitting the caption and jurat, is as foliows: 

"Charles J. Karbach, being first duly sworn says that he
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is one of the plaintiffs in the above entitled action; that lie 
knows the contents of the foregoing petition, and that the 
allegations therein contained are true as he verily be
lieves." 

The objection urged against this verification is that it 
is not in positive form. The provisions of section 603 do 
not differ materially from those of section 113, which pro
vides for the verification of the petition in an ordinary 
action. That the verification would be good, under sec
tion 113, will be conceded. We can see no good reason 
why it should not be held good under section 603. We 
have not overlooked Lander v. Abrahamn)son, 34 Nebr., 553, 
where, in the body of the opinion, it is held that the peti
tion, in an action of this kind, must be verified positively.  
No good reason is given there for the rule announced, nor 
was the point, directly involved in the case. It is entirely 
omitted from the syllabus. In our opinion, it does not 
state the correct rule of practice and should not be fol
lowed. In our opinion the verification in this case is suffi
cient.  

Third. Because no answer was tendered with the peti
tion. The sufficient answer to this is, that an answer was 
tendered with the petition. It is true it was not filed in 
the case as pleadings are usually filed.; nor are we sure that 
it should have been. But it appears from the bill of excep.
tions that it was tendered with the petition as the answer 
of the defendants, and was before the court at every stage 
of the proceedings, whereby the court was enabled to judge 
of the sufficiency of the defense, upon which the plaintiffs 
expected to rely in the event that the judgment was vacated 
and a new trial was granted. That is the only purpose of 
requiring the plaintiffs to tender an answer with their pe
tition.  

It is next urged that, the findings of tho court are not sus
tained- by sufficient evidence. It would serve no useful 
purpose to review the testimony at length. It will suffice 
to say that we have examined it with some care, and are 
satisfied that it is amply sufficient to sustain the material 
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allegations of the petition, and shows conclusively that the 
defendants were the victims of casualty and misfortune, as 
hereinbefore defined, whereby they were prevented from 
making a defense to the action.  

Complaint is made of the findings of the trial court be
cause they do not show the grounds upon which the order 
vacating the judgment was made. The findings are gen
eral. We know of no rule of practice that requires the 
court to make specific findings, in the absence of a request 
therefor. No such request was made in this case. Con
sequently, the general finding is not only sufficient to sus
tain the order, but is in conformity with the settled rule 
of practice. We discover no error in the record, and there
fore recommend that the judgment and order of the dis
trict court be affirmed.  

I)UFFIE and AMEs, CO., concur.  

By the Court: For the reasons stated in the foregoing 
opinion, the judgment and order of the district court is 

AFFIRMED.  

STATE OF NEBRASKA, EX REL. WILLIAM G. SHRIVER ET AL., 
V. MYRON D. KARR ET AL.  

FILED Arnm 23, 1902. No. 12,541.  

1. Equalization: METROPOLITAN CITIES. Under section 63 of the act 

incorporating metropolitan cities it is the duty of the city 
council, sitting as a board of equalization, upon proper corn 
plaint duly filed, to hear evidence, consider questions of coni

parative values and equalize assessments.  

2. Franchises: CORPORATE INDEBTEDNESS: CONSTITUTION. Section 1, 

article 9, of the constitution, requires thidt franchises of ce 
porations shall be assessed for taxation without deducting c 
porate indebtedness from the value of such franchises.  

3. Revenue Act: CORPORATE INDEBTEDNESS: ACTUAL VALUE OF STOCK: 

CONSTITUTION. That part of section 32 of the revenue act which 
requires the assessor to deduct the amount of the corporate 
indebtedness from the actual value of the shares of st ck to
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determine what shall be assessed as capital stock, is unconsti
tutional and void.  

4. Corporation: CAPITAL STOCK: MARKET VALUE: VALUE OF FRAN
CHISE: TANGIBLE PROPERTY: RULE. When capital stock of a cor

poration has no market value, the "actual value," in the sense 
in which the words "capital stock" are used in the statute, 
is found by adding the value of the franchises of the corpora
tion to the value of its tangible property. From this should be 
deducted the value of the real and personal property which are 
assessed as such, and the remainder is the value of the capital 
stock for assessment.  

5. Assessment of Property: FAIR VALUE: BOARD OF EQUALIZATION: 

COMPLAINT: EQUALIZATION: PROCEDRE. The statute requires 

that all property be assessed at its fair value, but this does not 
prevent the board of equalization from equalizing assessments 
when property in general in the city has been assessed at a 
certain percentage of its fair value; and, upon complaint that 
the property or frniehise of - person or corporation is assessed 

at a less proportion of its value than the percentage of value 
employed as a basis for assessing the property in general in 
the city, the board may equalize assessments by raising the 
assessment complained of to the same proportion of value at 
which property in general in the city is assessed.  

ORIGINAL application for a writ of mandamus to compel 
the respondents as members of the city council and board 
of equalization of the city of Omaha to reconvene and con
sider complaints of the relators alleging inequalities. in the 
assessment of taxes for the year 1902. Opinion of referee 
follows opinion of court. Writ awarded.  

James H. McIntosh, for relators.  

W. J. Connell, W. W. Morsnan, John L. Webster and 

(eorge E. Pritchett, contra.  

SEDGWICK, J.  
The relators obtained an alternative writ of mandamus 

from this court, directed to the respondents, as members of 

the city council and board of equalization of the city of 
Omaha, to compel them to reconvene as a board of equal
ization and consider and act upon the complaints of the 
relators alleging inequalities in the assessiment of taxes for 
the year 1912. The respondents made return and answer
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to the writ, and a referee was appointed by this court to 
hear the evidence and report findings of fact and conclu
sions of law.* Upon the filing of the referee's report the 
respondents filed exceptions to his findings of fact, and 
to his conclusion that the costs ought to be taxed against 
respondents, and the relators filed exceptions to certain 
of his conclusions of law.  

It is alleged in the alternative writ that "said tax com
missioner duly completed said assessment roll for said 
1902 city taxes, and duly transmitted the same to the city 
council for equalization; that by said assessment roll so 
submitted to said city council for equalization the personal 
property of said Omaha Street Railway Company was as
sessed at $550,000, of said Omaha Water Company at 
$575,000, of said Omaha Gas Company at $400,000, of said 
Nebraska Telephone Company at $109,310, and of said 
New Omaha Thomson-Houston Electric Light Company at 
$1.17,500; that no valuation or assessment. whatever was 
placed upon, or made against, the franchises in said city 
of any one of said corporations, but said several franchises 
were omitted from said assessment, except as to said elec
tric light company, as aforesaid, although each and all of 
said franchises are, and then were, of great value, that of 
said street railway company having a fair cash value of, 
to wit, $4,000,000, of said water company of, to wit, $1,000,
000, of said gas company of, to wit, $1,050,000, of said 
telephone company of, to wit, $1,000,000, and of said elec
tric light company of, to wit, $140,000, that said 1902 as
sessment was made upon property generally in said city, 
except the property of said public-service corporations, on 
a basis of forty per cent. of its fair cash value; that said 
assessment upon the property of said five corporations 
was, and is, about ten per cent. of the fair cash value of 
their property and franchises, as will hereinafter more 
fully appear"; that the relators duly filed written com
plaints with the board of equalization to procure an equal
ization of the assessment of the property and franchises 

*For referee's opinion see p. 524,
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of said corporations, and that the board adjourned without 
duly hearing and considering these complaints.  

The referee, in his report, after stating at some length 
the facts found by him from the evidence in regard to the 
action of the board upon the said complaints, finds "that 
the action of the board of equalization overruling the com
plaints filed upon procurement of the Real Estate Ex
change did not 9stop the relators with reference to their 
five complaints, and was in no sense a matter of adjudica
tion which forbade inquiry into the merits of the com
plaints of said relators. Upon said five complaints I find, 
further, that the action of the board in fixing a time for 
the hearing of the complaints by relators was a sanction 
of the sufficiency of said complaints in form and substance, 
and that the conduct of Hascall, Mount, Trostler, White
horn and Karr, who alone have answered in this case, was 
capricious, willful and arbitrary with respect to the com
plaints filed by the relators and that thereby said relators 
were deprived of the right to have reviewed the proceedings 
of the said board of equalization with reference to their 
above complaints by error proceedings, for the want of a 
final judgment, and that therefore, irrespective of the final 
result of this action, because of other considerations here
after to be set forth, the costs of the case should be taxed 
against said Isaac S. Hascall, David T. Mount, Simon 
Trostler, William B. Whitehorn and Myron D. Karr, and 
judgment rendered accordingly." This finding is ex
cepted to by the respondents as not being supported by the 
evidence. We do not find it necessary to comment at large 
upon the evidence. It is sufficient to justify the findings 
of the referee, and the exceptions to the findings of fact by 
the referee are therefore overruled.  

The referee's coiclusions of law,. which are excepted to 
by the relators, are as follows: 

"First. The manner in which companies and associa
tions incorporated under the laws of this state (except in
surance companies) shall be assessed, is prescribed by sec
tion 32, chapter 77, Compiled Statutes, and this method I
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find is exclusive of any other method. It is, however, 
abortive, if not unconstitutional, as to the four corpora
tions, exclusive of the telephone company, which has no 
debt; for it requires the market or real value of the incor
porate stock to be assessed after deducting corporate in
debtedness, and this corporate indebtedness is twice de
ducted,-once in fixing the market or real value of the 
stock and again by an actual subtractipn required by the 
statute.  

"Second. The alternative writ, even as amended, shows 
that the basis of valuation for assessment purposes in 
Omaha is forty per cent. of the real value of all property 
assessed, except the property of the said corporations, and 
its mandate requires the respondents to ascertain and em
ploy the basis employed generally, and to bring the prop
erty of the five public-service corporations above referred 
to to that standard. By sections 4 and 5, article 1, chapter 
77, Compiled Statutes, personal and real property is re
quired to be assessed at its fair value. The peremptory 
writ must follow the alternative writ, and thereby the re
spondents would be required to violate the express pro
visions of sections 4 and 5 aforesaid if the averments in 
the alternative writ are true.  

"Third. It is extremely doubtful whether the city council 
of the city of Omaha, sitting as a board of equalization, 
has power to review the proceedings of the board of review.  
I suggest that this is doubtful, without definitely commit
ting myself on that proposition. I do not hesitate, how
ever, to recommend, and do recommend, that in the exercise 
of its discretion this court shall refuse to issue a per
emptory writ, and that it dismiss this action at the costs 
of the answering respondents, Isaac S. Hascall, David T.  
Mount, Simon Trostler, William B. Wiitehorn and Myron 
D. Karr. All of which is respectfully submitted." 

It was the duty of the board of equalization to hear and 
determine the merits of the complaints in question. The 
assessment is made by the commissioner and his deputies, 
and is reviewed and completed by the board of review.
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When it is submitted to the city council as a board of 

equalization it becomes the duty of the board, under the 

statute, to equalize the assessment. Then the citizens have 

their first opportunity to complain of inequalities, if 
any exist, and to -have them corrected. Section 63 of 

the act incorporating metropolitan cities provides: "The 

council shall have power to act as a board of equali

zation for the city to equalize all taxes and assesments, 

and to correct any errors in the listing or valuation 

of property, and to supply any omissions in the same, 

but shall sit only after reasonable public notice." Com

piled Statutes, ch. 12a. The board can not "equalize all 

taxes and assessments" without considering comparative 

values. The purpose of equalization is to "bring the 

assessments of different parties to the same relative 

standard so that no one may be compelled to pay a dispro

portionate part of the tax." Cooley, Taxation, 421. The 

right of a taxpayer to make complaint before the board and 

have corrected inequalities in the assessments which re

sult in increasing his burden of taxes is a substantial right 

and can not be denied him. The board must receive his 

complaint, hear evidence upon the question of inequalities 

in the assessments presentel thereby, determine the facts, 
and equalize the assessments. In so doing it is a judicial 

tribunal, and, as far as possible, must be governed by the 

ordinary rules of evidence. State v. Dodge County, 20 

Nebr., 595. It is clear from the facts found by the referee 

that the relators have been deprived of a right given them 

by the statute; but the referee concludes that the writ 

should not be issued, for the reasons given in his conclu

sions of law above stated. Section 32, art. 1, of the revenue 

act requires statements of these corporations made to the 

assessor to set forth particularly: "First-The name and 

location of the company or association. Second-The 
amount of capital stock authorized, and the number of 

shares into which such capital stock is divided. Third

The amount of capital stock paid up. Fourth-The mar

ket value, or if no market value then the actual value of
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the shares of stock. Fifth-The total amount of all in
debtedness, except the indebtediiess for current expenses 
-excluding from such expenses the amount paid for the 
purchase or improvement of property. Sixth-The as
sessed valuation of all its real and personal property 
(which real and personal property shall he listed and val
ued as other real and personal property is listed and as
sessed under this chapter),"--and provides that "the ag
gre(gate amount of the fifth and sixth items shall be de
ducted from the aggregate value of its shares of stock, as 
provided by the fourth item, and the remainder, if any, 
shall be listed by the assessor in the name of such company 
or corporation as capital stock thereof." Compiled Stat
utes, ch. 77, art. 1.  

When the capital stock of a corporation has a market 
value, that value may be taken as a basis to ascertain the 
value of its intangible property, since the value of the stock 
is the net value of its assets, and is found by deducting its 
indebtedness from the gross value of its tangible and in
tangible property; but when the capital stock has no mar
ket value it can not be used as a basis in ascertaining the 
value of the assessable property and franchises of the cor
poration, since the value of the intangible property must 
be ascertained before the true value of the stock can be 
determined in the sense in which the term is used in the 
statute quoted. But our constitution provides, in express 
terms, that the franchises of corporations must be as
sessed for taxation; and when, as in this case, it does not 
appear that the capital stock has any market value, its 
assessable value, after deducting the tangible property of 
the corporation, is the same as the value of its franchises.  
The legislature may direct the manner of ascertaining the 
value of property and franchises; but it can not prescribe 
rules that prevent the assessment of the property and 
franchises of corporations on an equality with property 
in general in proportion to value.  

The constitution (art. 9, sec. 1) provides: "The legisla
ture shall provide such revenue as may be needful, by levy-
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ing a tax by valuation, so that every person and corpora

tion shall pay a tax in proportion to the value of his, her 

or its property and franchises, the value to be ascertained 

in such manner as the legislature shall direct." This pro

vision of the constitution does not allow the indebtedness 

of individuals or corporations to be deducted from the true 

value of property or franchises in determining the value of 

such property and franchises for taxation, and if the 

"manner" of assessment prescribed by the legislature, 
when strictly pursued, would result in so doing, and would 

not result in levying a tax "by valuation, so that every per

son and corporation shall pay a tax in proportion to the 

value of his, her or its property and franchises," it vio

lates the constitution, and is so far invalid. State v. Du

luth Gas & Water Co., 76 Minn., 96, 78 N.W. Rep., 1032.  

By the terms of the statute the fourth item is the market 

value; if no market value, then the actual value of the 

shares of stock. This actual value of stock which has no 

market value can be ascertained only by deducting the 

corporate indebtedness from the gross value of the cor

porate property and franchises; and, when it is so found, 

by the terms of the statute, the indebtedness of the cor

poration is to be again deducted. But this will not do.  

Our constitution requires the property and franchises to 

be assessed; and if the corporate indebtedness is deducted 

it might, and actually would, in case of some of the cor

porations in question herein, wholly prevent the assess

ment of their franchises. The individual is not allowed to 

deduct his indebtedness from the value of his property for 

assessment purposes. If the indebtedness of a corporation 

is deducted from the value of its franchises, it would not 

pay taxes thereon in proportion to the value thereof. This 

value is to be ascertained in such manner as the legislature 

shall direct, but it can not require that after the value has 

been ascertained it shall be offset by indebtedness. This 

would violate the constitutional provision.  

In State v. Duluth Gas & Water Co., supra, it was held 

that the requirement of the statute that the indebtedness
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be deducted from the value of the capital stock should be 
rejected as unconstitutional, and the remaining directions 
of the statute substantially followed. . This seems to be the 
only way in which the mandate of the constitution can be 
obeyed and at the same time the valid provisions of the 
statute be complied with. The assessor, then, should have 
ascertained the actual value of the capital stock by adding 
the value of the corporate franchises to the value of the 
ta.ngible property of the corporations. From the value of 
the capital stock so found should he deducted the value of 
real and personal property already assessed, and the re
mainder would be the value of the capital stock for assess
ment. The board of equalization, upon hearing the com
plaints of the relators, should have found whether the 
value of the capital stock, ascertained as above indicated, 
had been so assessed that the corporation would be re
quired to pay a tax thereon in proportion to such value, as 
compared with the values of property in general in the city 
as assessed for the same tax.  

The referee's second conclusion of law is that the per
emptory writ must follow the alternative writ, and, as the 
alternative writ shows that the basis of valuation for as
sessment purposes in Omaha is forty per cent. of the real 
value of the property assessed, to issue the peremptory 
writ as prayed would be to require respondents to violate 
the express provisions of the statute.  

The statute provides: "No other pleading or written 
allegation is allowed, than the writ and answer. These are 
the pleadings in the case, and have the same effect and are 
to be construed and may be amended in the same manner 
as pleadings in a civil action; and the issues thereby joined 
must be tried, and the further proceedings thereon had in 
the same manner as in a civil action." Code of Civil Pro
cedure, sec. 653. And section 647 prescribes the form of 
the alternative writ, and provides that "the peremptory 
writ must be in a similar form." No doubt the particular 
thing commanded by the peremptory writ must be found in 
"a similar form" in the alternative writ; that is, nothing
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can be contained in the peremptory writ tha.t is not em
braced in the alternative writ. The liberal rules of amend
ments provided by the Code apply to this proceeding. If 
the relators are entitled to the thing commanded in the 
alternative writ, no doubt verbal inaccuracies in the writ 
might be amended to conform to the proofs. But the coin
mand of the alternative writ to "ascertain from the evi
dence the standard of valuation adopted and employed by 
the tax commissioner, his deputies, and the board of review 
of said city in making said assessment of all taxable prop
erty within said city for said 1902 taxes, and that you 
bring the amount of the several assessments of the per
sonal property and franchises of said several corporations 
within said city and subject to taxation therein for said 
1902 taxes to said standard," is substantially a command 
to investigate values and equalize the assessment of prop
erty so that the corporations complained of shall pay a 
tax in proportion to the value of their property and fran
chises. In State v. Osborn, 60 Nebr., 415, it was said: "If 
the property of one citizen is valued for taxation at one
fourth its value, others within the taxing district have the 
right to demand that their property be assessed on the 
same basis." From the context and the subject-matter be
ing considered, it is manifest that the doctrine intended by 
the court was that when the property generally in the city 
is assessed at a certain proportion of its actual value any 
person whose property is assessed at a greater proportion 
of its actual value has ground for complaint, and so, when 
the property of one person is assessed at a less proportion 
of its value than the proportion of value at which property 
in general in the city is assessed, any taxpayer who is in
jured thereby has cause of complaint. The-board of equal
ization is not so much to consider methods by which the 
assessor may have reached his conclusion as it is to con
sider the results of the assessment as returned. If the as
sessment is unequal, it is the duty of the board, on proper 
complaint and evidence, to so equalize the assessment that 

every person and corporation shall pay a tax in proportion
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to the value of his, her or its property and franchises, and 
no other meaning can be given to the command to ascertain 
the basis employed generally and bring the amount of the 
several assessments of the personal property and fran
chises of the several corporations complained of to that 
standard, when construed with the allegations and the 
other commands of the writ.  

It is therefore ordered that the peremptory writ issue 
as prayed. Costs taxed to respondents, Isaac S. Hascall, 
David T. Mount, Simon Trostler, William B. Whitehorn 
and Myron D. Karr. Referee allowed $534.70, to be taxed 
as a part of the costs in the action.  

WRIT AWARDED.  

Opinion of Referee.  

The proper scope of a report as referee precludes ex
tended discussions, for such a report should present only 
ultimate conclusions of law and fact. In the trial of this 
case, there were discussed, very ably and at great length, 
certain principles which I deem it my duty to present to 
the court in elucidation of my report, and I adopt this as 
the least objectionable means of so doing.  

The most important question presented, was as to the 
manner in which corporations should be assessed so as to 
'include the value of their franchises; since, in cases of pub
lic service, corporations like street railway companies, the 
franchise to use the streets is of paramount value, and yet, 
by reason of intangibility, the value of this franchise is 
very difficult of ascertainment. It is provided by section 
32, article 1, chapter 77, Compiled Statutes, in effect that 
the value of the capital stock of all companies and associa
tions except insurance companies shall, for the purposes of 

assessment, be ascertained by deducting from the market 
value of the entire stock the assessed value of the tangible 
personal and real property, assessed as is the property of 
individuals, and, by deducting also from said market value 
what may be designated as the fixed indebtedness of the 
company or association to be assessed. The deduction of
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the last item, the fixed indebtedness is clearly a mistaken, 

if not an unconstitutional, provision, as will be very clear 

upon reflection or upon a consideration of the cases bear

ing on this proposition. Let us take, for example, a cor

poration whose capital stock is of the value of $150,000.  
If it has no indebtedness, its stock will be taxed at that 

amount. Under section 128, chapter 16, Compiled Statutes, 
this corporation might incur an indebtedness of two-thirds 

the amount of its capital stock, that is to say if, for the 

purpose of assessment, its indebtedness might be deducted, 
the assessable value of its capital stock would be but $50,
000. Again, let us suppose three individuals jointly own 

land of the value of $150,000. If there is a mortgage 

against this land of $100,000 in amount, they, as joint own

ert, would be compelled to pay taxes without reference to 

their indebtedness. Suppose, however, the three individ

uals form a corporation and in its name acquire title to 

land of the value of $150,000. One statute would permit 

this corporation to mortgage the land to the extent of 

$100,000, and another statute would exempt from taxation 

such indebtedness, leaving but $50,000 in value subject to 

taxation. This is manifestly absurd, and this absurdity 

is intensified if we consider what would result from taxing 

on the basis of forty per cent. of the valuation as, in the 

alternative writ, the basis for assessment purposes is 

charged to be. A corporation having stock of the market 

value of $150,000, iould be assessed at the artificial valua

tion of forty per cent. thereof, that is, $60,000. If its in

debtedness was $100,000, as legally it might be, there 

would be $40,000 less than nothing to tax. The truth is, 

that the market value of the stock is properly reached by 

adding to the value of the stock the indebtedness which is 

a first lien on the property, and its earnings. In other 

words, the dealer in shares of stock pays for such shares 

with reference to the indebtedness of the corporation and 

thus it is deducted from the value of the stock in ascer

taining the market value of the stock. Manifestly, there

fore, this indebtedness should be added to restore the face
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value of the stock-not subtracted again for the purpose 

of assessment as required by section 32, chapter 77, Com

piled Statutes. I shall now consider adjudged cases upon 
the proposition I have just been discussing.  

In Adams Express Co. v. Ohio State-Auditor, 166 U. S., 
185, 220, the opinion was delivered by Judge Brewer, in 

the course of which he said: 
Now, it is a cardinal rule which should never be for

gotten that whatever property is worth for the purposes 
of income and sale it is also worth for the purposes of 
taxation. Suppose such a bridge were entirely within 
the territorial limits of a-state, and it appeared that the 
bridge itself cost only $1,277,000, could be reproduced 
for that sum, and yet it was so situated with reference 
to railroad or other connections, so used by the travel
ing public, that it was worth to the holders of it in 
the matter of income $2,900,000, could be sold in the 
markets for that sum, was therefore in the eyes of prac
tical business men of the value of $2,900,000, can there 
be any doubt of the state's power to assess it at that 
sum, and to collect taxes from it upon that basis of 
value? Substance of right demands that whatever be the 
real value of any property, that value may be accepted by 
the state for purposes of taxation, and this ought not to 
be evaded by any mere confusion of words. Suppose an 
express company is incorporated to transact business 
within the limits of the state, and does business only 
within such limits, and for the purpose of transacting 
that business purchases and holds a few thousand dollars 
worth of horses and wagons, and yet it so meets the wants 
of the people dwelling in that state, so uses the tangible 
property which it possesses, so transacts business therein 
that its stock becomes in the markets of the state of the 
actual cash value of hundreds of thousands of dollars. To 
the owners thereof, for the purposes of income and sale, 
the corporate property is worth hundreds of thousands of 
dollars. Does substance of right require that it shall pay 
taxes only upon the thousands of dollars of tangible prop
erty which it possesses? Accumulated wealth will laugh 
at the crudity of taxing laws which reach only the one and 
ignore the other, while they who -own tangible property 
not organized into a single producing plant will feel the
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injustice of a system which so misplaces the burden of tax

ation. A distinction must be noticed between the construe

tion of a state law and the power of a state. If a statute, 
properly construed, contemplates only the taxation of 

horses and wagons, then those belonging to an express com

pany can be taxed at no higher value than those belonging 
to a farmer. But if the state comprehends all property in 
its scheme of taxation, then the good will of an organized 

and established industry must be recognized as a thing of 
value. The capital stock of a corporation and the shares 
in a joint stock company represent not only the tangible 
property but also the intangible, including therein all cor

porate franchises and all contracts, privileges and good 
will of the concern. Now, the same reality of the value of 
its intangible property exists when a company does not 
confine its work to the limits of a single state. Take, for 
instance, the Adams Express Company. According to the 
return filed by it with the auditor of the state of Ohio, as 
shown in the records of these cases, its number of shares 
was 120,000, the market value of each $140 to $150. Tak

ing the smaller sum, gives the value of the company's prop

erty taken as an entirety as $16,800,000. In other words, it 
is worth that for the purposes of income to the holders of 
the stock and for purposes of sale in the markets of the 
land. But in the same return it shows that the value of 
its real estate in Ohio was only $25,170; of real estate 
owned outside of Ohio, $3,005,157.52, or a total of $3,030,
327.52; the value of its personal properly in Ohio $42,065; 

of personal property outside of Ohio $1,117,426.05; or a 
total of $1,159,491.05, making a total valuation of its 

tangible property .5t,189,818.57, and upon that basis it in
sists that taxes shall be levied. But what a mockery of 
substantial justice it would be for a corporation, whose 

property is worth to its stockholders for the purposes of 

income and sale $16,800,000, to be adjudged liable for 
taxation upon only one-fourth of that amount. The value 
which property bears in the market, the amount for which 
its stock can be bought and sold, is the real value. Busi
ness men do not pay cash for property in moonshine or 
dreamland. They buy and pay for that which is of value 
in its power to produce income, or for purposes of sale.
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In Porter v. Rockford, R. I. & St. L. R. Co., 76 Ill., 561, 
588, this language was used: 

There is a seeming injustice in taxing corporations 
which are largely indebted, and whose earnings are in
sufficient to pay the accruing interest, as is alleged to 
be the fact in the present case,oto the full extent of the 
value of all their property and privileges, without regard 
to their indebtedness, yet it has never been the policy of the 
legislature to make any discrimination in favor of indi
viduals on this account, and corporations can not claim an 
exemption from taxation when, under like circumstances, 
an individual would not also be exempt to the same extent.  
The mode of valuation adopted by the board of equaliza
tion assumes: 1st. That the value of the aggregate shares 
of capital stock is equal to the value of all the property, 
including the franchise, belonging to the corporation, 
when it is not indebted. 2d. That when the corporation is 
indebted, the indebtedness proportionally reduces the 
value of the shares of capital stock. 3d. That the value 
of the debt is determined by the value of that belonging to 
the corporation from which its payment can be enforced, 
so that however great the nominal amount of the debt, its 
actual value can never exceed that sum. To illustrate: 
where a corporation is free from debt, and the aggregate 
value of its shares of stock is, say, $150,000, it is assumed 
that the value of its capital stock, including its fran
chise, is $150,000. If the same corporation, still retaining 
the same property, is, however, indebted $50,000, this will 
reduce the aggregate value of its shares of stock to $100,
000; but as the law does not exempt corporations or indi
viduals from the payment of taxes on account of indebted
ness, it would not be accurate to tax the corporation at this 
amount, because to do so would be to exempt it to the ex
tent of its indebtedness. To ascertain, therefore, what 
would be the aggregate value of its shares of stock, if the 
corporation were free from debt, it is necessary to add the 
value of the debt to the value of the shares of stock. If 
the corporation is, in the given case, indebted $150,000, the 
shares of stock will be worth nothing, but the value of the 
debt will be $150,000, which is the value of that from 
which its payment can be enforced, and so, if the corpora
tion is indebted in any -reater sum the value of the debt 
will still be only $150,000.
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The views above expressed were afterwards enforced 
in Pacific Hotel Co. v. Lieb, 83 Ill., 602, and in State 
Board of Equalization v. People, 61 N. E. Rep. [Ill.], 
339. The case of Henderson Bridge Company v. CoCM
mnowealth, 99 Ky., 623, also recognizes as correct the 
proposition that the addition of fixed indebtedness to 
the market value of the stock is not a taxation of in
debtedness but is just and proper. The case of State 
v. Dulatit Gas d- Water Co., 76 Minn., 96, attempted 
partially to sustain statutory provisions like those con
tained in section 32, chapter 77, Compiled Statutes, by 
simply ignoring a deduction of the value of the fixed in
debtedness. The concurring opinion of Judge Canty criti
cises the section of the Minnesota statute corresponding 
to our section 32 above noted because thereby the indebted
ness of the corporation is deducted twice,-first, in ascer
taining. the value of stock; second, the deduction as re
quired by said section. It seems to have escaped that 
court's notice, however, that if the latter deduction is 
omitted, there still reiiiains the first deduction; a most ob
viously unjust discrimination, for no other taxpayer is al
lowed a deduction from assessiients of real or personal 
property. In State Railroad Tax Gases, 92 U. S., 575, 
Judge Miller, for the court, said: 

It may be assumed for all practical purposes, and it is 
perhaps absolutely true, that every railroad in Illinois has 
a bonded indebtedness secured by one or more mortgages.  
The parties who deal in such bonds are generally keen 
and far-sighted men, and most careful in their investments.  
Hence the value which these securities hold in market is 
one of the truest criteria, as far as it goes, of the value of 
the road as a security for the payment of those bonds.  
These mortgages are, however, liens on the road, and, tak
ing precedence of the shares of the stockholder, may or 
may not extinguish the value of his shares. They must in 
any event affect that value to the exact amount of the ag
gregate debts. For all that goes to pay that debt and its 
interest diminishes pro tanto the dividend of the share
holder and the value of his share. It is therefore obvious, 
that, when you have ascertained the current cash value of 
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the whole funded debt, and the current ensh value of the 
entire number of shares, you have, by the action of those 
who above all others can best estimate it, ascertained the 
true value of the road, all its property, its capital stock 
and its franchises; for these are all represented by the 
value of its bonded debt and of the shares of its capital 
stock.  

At this point it may be profitable to note defects which 
have been actually found to exist in statutes like our own 
on the subject. In Michigan there was a statutory provis
ion for the assessment of corporations very like section 
32, chapter 77, Compiled Statutes,-the requirement as to 
deduction of indebtedness involving the same principles.  
In Detroit Citizens' Street Railway Co. v. Common Coun
cil, 85 N. W. Rep. [Mich.], 96, the fifth paragraph of the 
syllabus is as follows: 

The special provision of Compiled Laws, section 3842, 
for the assessment of corporations in general, that the 
value of stock, less the real estate, should be assessed, as 
well as the cash value of all the personal property, less 
bona-fide indebtedness, is unconstitutional and void, since 
it would result in double taxation if there were no real 
estate and no debts; and besides, the provision as to de
ducting debts is invalid, because it does not conform to the 
usual method of deducting debts from credits only.  

Section 27, article 1, chapter 77, Compiled Statutes, 
limits deductions on account of indebtedness in Nebraska.  
to taxable credits, and not only should this fact be consid
ered with reference to fhe foregoing language but it should 
be borne in mind in respect to the language of other cases 
hereinbefore referred to. As section 32, chapter 77, Com
piled Statutes, now stands, it is applicable only to corpora
tions formed within this state. The Omaha Water Com

pany is not within this category, consequently there might 
he some other method adopted for its assessment, but I 
think a writ should not issue simply with reference to the 
assessment of this corporation for if forty per 'cent. is 
found to be the standard of valuation the claimed equal
ization could not be made as to this.corporation for the rea-
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son that the statute (Compiled Statutes, ch. 77, art. 1, secs.  
4, 5) requires assessments to be on the basis of full valua
tion.  

Again, the Nebraska Telephone Company is a domestic 
corporation, and has its principal office or place of business 
in the city of Omaha. Its stock and franchise should 
therefore be listed and taxed in that city. Compiled Stat
utes, ch. 77, sec. 8. It is stated in the brief submitted on 
behalf of said corporation that its lines extend into Iowa 
and South Dakota as well as into fifty-seven counties- in 
this state. There is no special provision in our statutes to 
adequately meet these conditions. If this telephone com
pany is assessed as the statute now requires the listing and 
taxation of its franchises and capital stock to be done, such 
listing and assessment must be in Omaha alone, notwith
standing the fact that the principal value of the company's 
property is probably owing to use of rural and urban pub
lic highways in fifty-seven counties in this state as well as 
the use of highways in the states of Iowa and South Da
kota.  

It has been held many times by the supreme court of the 
United States that the property of railroads, telegraph, 
sleeping car and express companies, engaged in interstate 
commerce, may be valued as a unit for the purpose of taxa
tion, and that a proportion of the whole, fairly and prop
erly ascertained may be taxed by the state in which it is 
situated. Western Union Telegraph Co. v. Taggart, 163 
U. S., 1; Pittsburg, C., C. & St. L. R. Co. v. Backus, 154 
U. S., 421; Pullman's Car Co. v. Pennsylvania, 141 U. S., 
18; Western Union Telegraph Co. v. Attorney General, 
Massachusetts, 125 U. S., 530; Delaware Railroad Tax, 
18 Wall. [U. S.], 206, 208; Erie R. Co. v. Pennsylvania, 
21 Wall. [U. S.], 492. It would seem that the necessary 
authority for apportionment by legislative action is recog
nized in the above cases. In this state there has been no 
attempt to avail ourselves of that authority.  

In argument it was suggested that if a writ should issue 
the equalization by the board of equalization, as to the
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five public service corporations complained of, might be 
made at the fair cash value of the property and franchises 
of such corporations. But the relators have expressly 
pleaded that forty per cent. of the value is the standard 
adopted and employed as to all property in Omaha, except 
that of these five corporations, and the relators are es
topped to deny the truth of the averments of their own 
pleading. Foley v. Holtry, 41 Nebr., 563; McKee v. Wild, 
52 Nebr., 9. The constitution of this state empowers the 
legislature to "provide such revenue as may be needful, by 
levying a tax by valuation, so that every person and cor
poration shall pay a tax in proportion to the value of his, 
her or its property and franchises" and authorizes munici
pal corporations to be "vested with authority to assess and 
collect taxes, but such taxes shall be uniform in respect to 
persons and property within the jurisdiction of the body 
imposing the same." Constitution, art. 9, sees. 1 and 6.  
The relators are seeking to compel action and it is very 
obvious that they can not compel the enforcement of a val
uation as to the property of these corporations two and 
one-half times the valuation conceded to be placed on other 
ppoperty within the same jurisdiction.  

From the foregoing considerations I conclude that before 
the stocks of corporations, which include their franchises, 
can be equitably and justly taxed, there must be legisla
tion correcting the inefficiency and crudity of section 32, 
chapter 77, Compiled Statutes, in the respects indicated, 
and there should be such additional legislation as will ap
portion properly the taxation of corporations situated as 
are the Omaha Water Company and the Nebraska Tele
phone Company;-the one a company organized in another 
state; the other doing business in two other states, as well 
as in fifty-seven different counties in this state. -

ROBERT RYAN, Referee.
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Commissioner's opinion, Department No. 2.  

1. Affidavit: KNOWLEDGE: BELIEF. It seems that, so long as a wit
ness is willing to and does testify to a fact positively, and not 
merely to his belief therein, his affidavit, in which it is posi
tively stated, does not become an affidavit upon information 
and belief by the addition of a further statement that he 
verily believes all the facts set forth to be true.  

2. Showing: AFFIDAVIT: INFORMATION AND BELIEF. Where a show

ing by-affidavit is required as to facts which are necessarily 
matters of information and belief, an aflidavit on information 
and belief is sufficient.  

3. Published Notice: DEscRIPTIoN. A description of land in a pub
lished notice is sufficient where the context of the notice shows 
clearly that land in this state is referred to, and there is but 
one tract in the state answering such description, although it 
likewise describes another tract situated in another state.  

4. Owner: INCUMIBRANCER: LIENHOLDER. The term "owner" in sec

tion 4, article 5, charter 77, Compiled Statutes, refers to persons 
having estates in the land in question, and not to incumbrancers 
and lienholders.  

5. Owner of Land: PHRASE "NOT KNowN": DILIGENT INQUIRY. It 

seems that the owner of land is "not known," within the mean
ing of said section, when the holder of a tax-certificate is 
unable, by' reasonable diligence and inquiry in the neighbor
hood of the land in question, to learn the whereabouts of the 
person or persons appearing to have estates therein or when 
he is unable to ascertain who have such estates.  

6. Foreclosure: LAND A PARTY: AFFIDAVIT: ALLEGATION. When the 

owner of the land is not known to the holder of a tax-certifi
cate and can not be found upon reasonable inquiry, the holder 
of such pertificate may make the land a party to foreclosure 
proceedings; and in such case allegations in the petition and 
an affidavit for service by publication on information and belief, 
to the effect that the owner is unknown, are sufficient as 
against collateral attack.  

7. - : .: -- : PARTIES DEFENDANT: PERSONS CLATM

ING INTEREST IN LAND: COLLATERAL ATTACK. Whether or not, 

in such case, the plaintiff may join as defendants persons.elaim
ing some interest in the land, if the land is properly made a
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party, such joinder could at most be an irregularity only, and 
would not affect the validity of the proceedings when attacked 
collaterally.  

8. Land a Party: JURISDICTION: NOTICE: FORECLOSURE: DECREE: SALE: 
NEW AND INDEPENDENT TITLE: BAR. If the land is properly 
made a party, and jurisdiction over it is duly acquired by 
publication of notice, a sale under decree of foreclosure creates 
a new and independent title, and bars all pre-existing interests 
or liens.  

9. Proceedings in Rem: DUE PROCESS OF LAW. Sections 4 and 6, 
article 5, chapter 77, Compiled Statutes, providing for fore
closure of tax liens by proceedings in rent to which the land 
alone is made a party, and for cutting out all pre-existing rights 
or liens by sale under decree therein, are not in conflict with 
the state or federal constitutions, as depriving persons of prop
erty without due process of law.  

APPEAL from the district court for Knox county.  
Heard below before ROBINSON, J. Rehearing of case re
ported in 62 Nebr., 344. Judgment of reversal adhered to.  

This case was taken to the supreme court of the United 
States, on writ of error issued by Melville N. Fuller, Ohief 
Justice, July 22, 1902. The federal question involved is 
a claim on behalf of plaintiff in error (appellee in this 
court) that sections 4 and 6 of article 5 of chapter 77, 
Compiled Statutes, is in conflict with the fourteenth 
amendment to the constitution of the United States.-RE
PORTER.  

W. R. Green, James McCabe, Reed & Gross and Smyth 
& Smith, for appellant.  

C. C. McNish, Anderson & Keefe, Woolworth d- McHugh, 
J. C. Crawford and A. R. Oleson, contra.  

POUND, 0.  

The issues of fact and law involved in this appeal are 
sufficiently stated in the former opinion. Many of the con
clusions reached in that opinion are acquiesced in by the 
parties, and have not been reargued. Four propositions, 
however, are insisted upon by counsel for appellee as hav-
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ing been overlooked or wrongly determined, and require 

consideration. These propositions are whether an affidavit 

for service by publication, made upon information and be

lief only, is sufficient; whether the description of the land 

in the published notice was sufficient to give the court 

jurisdiction in the tax foreclosure proceedings in question; 

whether, under a proper construction of sections 4 and 6, 
article 5, chapter 77, Compiled Statutes, foreclosure of a 

tax lien by suit against the land itself will bar lienholders 

not made parties to the proceeding and not served with 

process; and, finally, whether, if such is the proper con

struction of said sections, they are constitutional and 

valid, in view of the constitutional provisions, both federal 

and state, against deprivation of property without due 

process of law.  
With respect to the first question, we may remark that 

it is by no means clear that the affidavit in question is to 

be treated as one upon information and belief. Examina

tion of the many cases in which affidavits have been held 

insufficient because made upon information and belief 

only, discloses that in such cases the affiant stated that he 

believed so and so (Armstrong v. Sanford, 7 Minn., 34; 

Thompson v. Higginbotham, 18 Kan., 42) ; or that he had 

*reason to believe and did believe it (Clarke v. Ncbraska 

Nat. Bank, 57 Nebr., 314; Ex parte Spears, 88 Cal:, 640, 26 

Pac. Rep., 608;. Ex parte Morgan, 10 Fed. Rep., 298); or 

that he was informed and believed so and so (Ex parte 

Rowland, 35 Tex. Cr. Rep., 108, 31 S. W. Rep., 651); or 

that, on his "best knowledge, information and belief," cer

tain facts were true (Ex parte Lane, 6 Fed. Rep., 34) ; or 

that certain statements in a pleading were true except as 

to statements on information and belief and that such 

statements were believed to be true. City of Atchison v.  

Bartholow, 4 Kan., 124; Attorney General v. Bank of Ohe

nango, Hopk. Ch. [N. Y.], 671. In another class of cases, 

more nearly like the one at bar, the affiant states that cer

tain facts are true, as he believes, or as he is informed and 

believes. State v. County Conminsioners, 49 Nebr., 51;
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State v. Mayor, 4 Nebr., 260; Clarke v. Nebraska Nat.  
Bank, 57 Nebr., 314; Mowrp v. Sanborn, 65 N. Y., 581.  
The case at bar differs from all of these. The statements 
in the affidavit are made positively, but at the end, after 
stating directly that the owner of the land in question is 
unknown, there is the further statement "all of which I 
verily believe to be true." It will be seen that whereas, in 
the cases cited, the affiant did not make any positive state
ments of fact, but merely stated that he believed, or was 
informed and believed that certain facts existed, in this 
case the statements are made positively and directly, and 
there is merely an additional statement that affiant be
lieves them to be true. Does this further statement qual
ify or detract from what goes before? In Webster v.  
Daniel, 47 Ark., 131, 139, 14 S. W. Rep., 550, the affidavit 
stated "that said Peter Webster has left the county of his 
residence to avoid the service of a summons as shown by 
the return of a constable to the writ of summons issued 
herein." The court held that this was not an affidavit 
as to what the return showed, nor to belief based on in
formation derived from the return, but was positive, and 
referred to the return as evidence only. In Re Keller, 36 
Fed. Rep., 681, 685, a complaint in extradition proceed
ings stated an offense positively and directly. A statement 
was added to the effect that the complainant verily be
lieved the facts stated to be true. The court said: "If it is 
conceded that this court can construe this pleading and re
ject it, still I think it is not faulty. It is a statement of a 
fact which the deponent, in testifying to, verily believes to 
be true. A man swears to what he believes to be true; and 
when he states a fact under oath, he says lie verily believes 
it to be true. I do not think it is faulty on that account.  
I think this afidavit is sufficient." In r"aIt v. Stev ens, 
94 N. Y., 387, the court said: "The addition of the words 
'to deponent's best knowledge, information and belief,' 
does not modify or detract from the words previously 
employed. The general rule is that an oath taken before a 
cow iieteit officer merely verifies truth of the facts stated,
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according to the best knowledge, information and belief 
of the affiant. The positive affirmation of the fact sworn 
to in an affidavit is in most cases supposed and under
stood to be according to the best knowledge, information 
and belief of the witness." The true criterion would seem 
to lie in the willingness of the witness to make a positive 
statement. If his information and knowledge are such that 
he will make a positive statement of the fact in question 
upon oath, his evidence is to be received, though the weight 
to be given it might be small by reason of the nature and 
extent of the information and knowledge from which he 
testifies. On the other hand, if he has a belief or opinion, .  
but is not so completely satisfied of the fact tha.t he will 
testify to it directly, but merely states his belief, then the 
bare statement of what he believes, but will not state posi
tively upon his oath, is not to be received, unless the case is 
one where an affidavit as to his belief only is required. In 
the case at bar, there is a direct and positive statement that 
the owner is unknown. The further statement that affiant 
believes it to be true does not detract therefrom. He not 
only believes it, he is willing to testify to it positively.  
This is much more than a mere statement of his belief.  
But construing the affidavit with counsel for appellee. and 
giving to the words with which it closes all the effect 
claimed for them, we agree to the conclusion reached at 
the former hearing, and think it sufficient. Where a show
ing by affidavit is required as to facts which are neces
saifly matters of information and belief, an affidavit on 
information and belief ought to suffice. The statute should 
receive a construction in accordance with common sense.  
It was not intended to require perjury, and, as it requires 
affidavit to matters involving legal opinion a.nd conclu
sions of law and fact, it must contemplate that such affi
davit will be made upon the only basis on which such 
opinions and conclusions can be reached. As ALBERT, C., 
said in the former opinion, with reference to the required 
showing that service can not be made in the state: "In the 
very nature of things, upon this point at least, the affiant,
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whatever the wording of the affidavit, can never have posi
tive knowledge. * * * To expressly state that which, 
in the absence of such statement, would be necessarily 
implied, affects only the form and not the sub
stance of the affidavit." This is no less true of the 
statement that the owner of the land in contro
versy is not known. In a trial where numerous 
witnesses are successively examined the several facts and 
circumstances may be made to appear by competent 
proof, and the trier of fact may draw the proper inference 
therefrom. But where one man is to make affidavit to the 
conclusion, he must in fact state the belief which the in
formation in his possession gives rise to, whether he ex
pressly says so or not; otherwise the required affidavit 
could never be made. In Colton v. Rupcrt, 60 Mich., 318, 
326, 27 N. W. Rep., 520, the court say: "In such case an 
affidavit upon information and belief is all that could rea
sonably be required. To require that such proof should be 
established by such evidence as would preclude all reason
able doubt, or of such character and weight as would pre
clude a possibility of error, would depiive this provision of 
the statute, in a large majority of cases, of any efficacy, 
and result in a failure of the remedy designed to be af
forded by the law. The law itself is based upon the neces
sity of the case, in order to enable parties to reach and 
deal with property within the jurisdiction of the court." 
A similar observation is made in Sutcll v. Mcscrvy, 91 Ia., 

322, 59 N. W. Rep., 32, and the great weight of authority 
sustains this view. See, also, Trew v. Gaskill, 10 Ind., 
265; Bonsell v. Bonsell, 41 Ind., 476.  

We do not think the cases of Clarke v. Nebraska Nat.  
Bank, 57 Nebr., 314, and Mowry v. Sanborn, 65 N. Y., 
581, conflict in any way with the foregoing proposition.  
In Clarke v. Nebraska Nat. Bank the statute re
quired proof of certain facts to the satisfaction of the 
judge. These facts were capable of positive proof, directly 
or by circumstances. There was no requirement that the 
proof be by affidavit solely. The statute expressly stated
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that it might be made by affidavit of the judgment creditor 
"cor otherwise." It was the clear duty of the moving party 
in that case to furnish proof. If he could not do so by his 
own positive affidavit, he might do so by some other means.  
To furnish an affidavit to conclusions which proof might 
establish, stating them not as facts, but as matters of be
lief and opinion, was not enough. The distinction between 
such a case and the one at bar is manifest Nor is Mowry 
v. Saaborn, supra, in point. There the affidavit was not as 
to non-residence generally, but as to the exact place where 
persons, whose residence was known, in fact resided. Such 
known fact was capable of positive proof.  

It is next contended that the land was not made a party 
to the foreclosure suit, and that the court did not get juris
diction over it, because it was insufficiently described. In 
the title to the petition and in the published notice it is 
described as the "northwest quarter of section 27, town
ship 31, range 3, west sixth principal meridian," without 
stating in what county or state, nor 'whether the township 
in question is north or south of the base line. So far as 
the petition is concerned, however, the objection is clearly 
untenable for the reason that in the body of the pleading 
it is expressly stated that the land lies in Knox county, 
Nebraska. We think the notice sufficient also. The 
notice sets forth that plaintiff claims to have pur
chased said land for taxes at a tax sale held in 
Knox county, Nebraska. Thus the context shows that 
land in this state is referred to, not merely by the 
venue of the proceedings, but by the nature of 
plaintiff's claim. Although the description is equally 
applicable to another tract situated in the state of Kansas, 
there is but one tract in this state to which it can possibly 
refer. In Fanning v. Krapfl, 68 Ia., 244, 26 N. W. Rep., 
133, a published notice was directed to "P. T. B. Hopkins, 
wife of John C. Hopkins." Said defendant's true name 
was "T. P. B. Hopkins." The court said: "The notice 
should describe the party to whom it is directed with such 
certainty as that neither he, nor other persons acquainted
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with or knowing him could reasonably be misled by it as 

to the person for whom it was intended. * * * If 
the notice had come to her attention, she would have 

learned from it that it was intended for the wife 

of John C. Hopkins, which was the name of her own 
husband, and that it related to an interest of which 
W. R. I. Hopkins, who held the property now in question 
in trust for her, was trustee. She could hardly have 
failed to learn from it that she was the identical person 
for whom it was intended, and she could not reasonably 
have been misled by the transposition of the initial 
letters of the Christian name which occurred in it." So in 

this case. No one who read the notice could reasonably 
suppose that it referred, or might refer, to lands in Kansas.  
There was a tract answering the description in Knox 

county, Nebraska, and the notice set forth that a lien was 

asserted against the tract by virtue of a tax sale held in 
said Knox county. No one could well be misled by the 

omission of the word "north" under such circumstances.  
The same kind of description has been passed on several 
times where contained in deeds, and has been upheld al
ways when there was but one tract answering the descrip

tion in the state, if the context or circumstances indicated 
the state sufficiently. Long v. lVugoner, 47 Mo., 178; Beal 

v. Blair, 33 Ia., 318; Butler v. Daris, 5 Nebr., 521. It may 

be admitted that the question to be determined in these 
cases was somewhat different. But the reasons assigned 
seem to us to be applicable. If the whole notice makes it 

clear what lands are referred to, we think it is enough.  
This holding does not conflict with the case of Cohen v.  

Trowbridge, 6 Kan., 385. In that case a notice failing to 

state whether the range in which the tract attached lay 
was east, or west of the meridian Was held invalid. But 

there are two ranges numbered 18 in Kansas, and hence 
two tracts in that state were within the terms of the no

tice. The true rule is announced in Fanning v. Krapfl, 
sapra. A great many titles depend upon foreclosure pro
ceedings based on service by publication. If no reasonable
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person can be misled by a description, we ought not to im

peril titles by criticising it over minutely.  
Coming now to the construction of sections 4 and 6, 

article 5, chapter 77, Compiled Statutes, we are satisfied 

that the former opinion is in every way a correct exposi

tion thereof, and that it should be adhered to. That the 

term "owner," as used in said section 4, refers to persons 

having estates in the land -and not to incumbrancers and 

lien-holders, is made very plain. In what cases it may be 

said that the owner is "not known" within the meaning of 

said section, is a question of some difficulty. Is it meant 

that the condition of the title must be such that with ordi

nary diligence one who investigates can not pro.nounce in 

whom it lies? Or is it meant that the person in whom the 

.title appears to be can not be identified, located, or found? 

If the latter, to whom must he be unknown-the plaintiff 

or the community generally in which the land lies? Or 

must he be absolutely unknown? As we have in this case 

a collateral attack on the decree of foreclosure, it may not 

be necessary to go deeply into the ques ons to which this 

apparently simple phrase gives rise. 'We think that the 

owner of land is "not known" within the meaning of said 

section, whenever the holder of a tax certificate is unable 

by reasonable diligeice and inquiry in the neighborhood 

of the land in question to ascertain the whereabouts of the 

person or persons appearing to have legal estates therein, 
or to ascertain who have such estates./In the latter case 

he can not know whom to make parties; in the former, he 

can not know how to serve them, since he does not know, 
nor can he ascertain, whether they are residents or non

residents of the state, and, if residents, where they are to 

be reached. Hence, when the owner of the land is not 

known to the holder of a. tax certificate in either sense, and 

can not be found upon reasonable inquiry, the holder of 

such certificate may make the land a party to foreclosure 

proceedings. In such case, for reasons already set forth, 

allegations in the petition and an affidavit for service by 

publication on information and belief, to the effect that
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the owner is unknown are sufficient against collateral at

tack. Van Fleet, Collateral Attack, sees. 245, 247.  

The plaintiff in the tax-foreclosure suit joined one Root 

as a party defendant, alleging that he claimed some inter

est'in the land; and we have next to consider the effect of 

this joinder. It has been seen that all persons having in

terests in the land in controversy are not for that reason 

"owners," within the meaning of the statute; hence Root 

might haVe had an interest by way of lien or incumbrance, 
and yet the allegation that the owner was unknown might 

have been entirely true. So long as the land was properly 

made a party, it was unnecessary to join parties who 

merely claimed interests short of ownership. They would 

be cut out.by decree and sale without being joined, under 

express provisions of the statute. We do not think that the 

nature of the proceeding was changed in any way by join

ing Root. The land was properly made a party and all 

necessary steps to get it before the court were duly had.  

Whether the joinder of Root was irregular we need not de

cide. The important point here is that the land was sued.  

If the plaintiff sued another defendant also, the propriety 

of such course is not to be reviewed collaterally. (It may be 

remarked, however, that parties claiming interests in the 

land are often joined in cases like the one under considera

tion in other jurisdictions, and no question appears to have 

been made but that the proceedings are nevertheless in rem, 

and bind others claiming interests in the property, who 

have not been joined. Pritchard v. Madren, 24 Kan., 486; 

Hunger v. Barlow, 39 Ia., 539; Nash 17. Church, 10 Wis] 
*303.  

Upon the question as to the effect of making the land a 

party and of sale under decree against the land, we are en

tirely satisfied with the construction put upon the statute 

in the former opinion. The provisions of the statute are 

express that, "in case the land itself is made defendant in 

the suit, the deed shall be an absolute bar against all per

sons, unless the court proceedings are void for want of 

jurisdiction; the object and intent of this section being to
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create a new and independent title, by virtue of the sale, 
entirely unconnected with all prior titles." Compiled 
Statutes, ch. 77, art. 5, sec. 6. There is every reason for 
construing this section to mean what it says. As remarked 
by ALBERT, C., in the former opinion, the procedure for en
forcing tax liens is a part of the revenue system of the 
state. We can not assent to the argument of counsel that, 
after the taxes have been sold to a private purchaser, the 
state loses all concern with the matter, and it becomes 
purely a case of enforcing an ordinary lien, to be governed 
by the ordinary principles of private law. The state must 
provide some means for speedy collection, if it expects to 
sell its taxes. If the necessities of public affairs compel 
the state to sell taxes in order to get in revenues quickly, 
they also require that every proper inducement be held 
out to tax-purchasers in order that taxes be readily sale
able. The provision for foreclosure by the purchaser is 
much less drastic than the common method of conveying 
the land outright to the tax-purchaser by an administra
tive act, without any judicial inquiry whatever. Moreover, 
there is nothing novel or peculiar about the proceeding. It 
is known to the la ws of many states, and has been given the 
full force and effect intended by the statutes. Pritchard 
v. Madren, 24 Kan., 486; Chauwncey v. Wass, 35 Minn., 1, 
30 N. W. Rep., 826; Ball v. Ridge Copper Co., 118 Mich., 7, 
76 N. W. Rep., 130; Freeman, Judgments, sec. 607. We 
agree to the conclusion reached at the former hearing that, 
if the land was properly made a party and jurisdiction over 
it was duly acquired by publication of notice, a sale under 
decree of foreclosure created a new and independent title, 
and barred all pre-existing interests or liens.  

The statute expressly awards to the purchaser at tax 
sale a remedy by suit against the land itself, available 
whenever the owner is not known, whereby all persons 
claiming interests in the land may be barred completely 
on sale under decree of foreclosure. In so far as they give 
this remedy to the purchaser, are sections 4 and 6, article 
5, chapter 77, Compiled Statutes, in conflict with provisions
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of the state and federal constiful ions agiinst (lepriving per

sons of property without due process of law? We think 

not. The power of the state to levy taxes obviously enrlieM 

with it the power to collect them, and to provide all means 

necessary or appropriate to insure and enforce their col

lection. "What method shall be devised for the collection 

of a tax, the legislature must determine, subject only 'to 

such rules, limitations, and restraints as the constitution 

of the state may have imposed. Very snimnarv methods are 

sanctioned by practice and preceilent." Cooley, Constitu

lional Limitations, *521, 6th ed., 645. Sale and issuance of 

a tax deed creating a new title and cutting off liens and in

cumbrances (Ballcy v. Castilc, 42 Ark., 77; Chambers r.  

People, 113 111., 509) ; levy and sale by the tax-collector 

(Springer v. United Statcs, 102 U. S., 586; Saicyer v.  

Dooley, 21 Nev., 390, 32 Pac. Rep., 437) ; issuance of a war

rant by the treasurer, and levy thereunder (Wcimcr v. Bun

bdry, 30 Mich., 201) ; making taxes a paramount lien, 
cutting out prior claims and incumbrances (Lydecker v.  

Palisade Land Co., 33 N. J. Eq., 415) .imprisoning a delin

quent collector on a writ of extent issued summarily (In re 

H1ack'ett, 53 Vt., 354) ; issuance of execution by the tax-col

lector (State v. Allen, 2 McCord [S. Car.], *55) ; seizure 

and forfeiture of the property taxed (Henderson's Distilled 

Spirits, 14 Wall. [U. S.], 44),---are some of the summary 

modes of collection which have been upheld. Also, in 

Mturray v. Hoboken Land ' Improvement Co., IS How.  

[U. S.], 272, a statute authorizing a warrant to issue 

against a public debtor for seizure of his property, upon 

an ascertainment of the amount due by administrative 

officers, was held constitutional. As was said in 

Re Hackett, supra,: "Taxes are the life-blood of gov

ernment. Unless duly assessed, collected, and paid over 

to the proper disbursing officer, its functions are para

lyzed, and disintegration and anarchy ar6 imminent." In 

consequence, so long as the tax is valid, all manner of sum

mary proceedings to collect it have always been sanctioned, 

the statute providing for assessment and levy being held
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to afford due and sufficient notice. Counsel admit this, 
but contend that summary methods can be employed only 
by the state itself, acting directly. They say: "The sum
mary method by which a party may be divested of his in
terest in the lands without judicial procedure can be justi
fied only when he is withholding moneys belonging to the 
state; beyond that the principle can not go." Again: "The 
foreclosure of the lien of a tax certificate by judicial pro
ceeding by a private party to realize the amount due under 
his lien is a judicial proceeding simply, in which the rights 
and powers of the sovereignty are not involved." We can 
not agree. The state must have its revenues. There is no 
summary administrative proceeding for collection of taxes 
upon land available under our statutes. Foreclosure is 
the sole method of enforcement. But the state can not 
wait the slow process of foreclosure and sale. Selling the 
tax and authorizing the purchaser to collect it is a method 
of collection almost as old as taxation itself. Under our 
statute the state sells to a purchaser and gives to him the 
same remedy it would have had had it chosen or been able 
to wait. It is obvious that purchasers might not buy un
less given some sure and speedy remedy. The interests of 
the state and its necessities demand that great induce
ments be held out to tax purchasers. Otherwise the state 
would not get in its revenues. Hence we see no reason why 
a remedy which the state may employ directly to collect its 
revenues may not be awarded to an assignee to whom the 
state has been obliged to sell its claim in order to realize 
promptly thereon. The right of the state to exercise other 
powers through individuals is undoubted. In the 
Slaughter-House Cases, 16 Wall. [U. S.], 36, 64, Miller, 
J., said: "If this statute had imposed on the city of New 
Orleans precisely the same duties, accompanied by the 
same privileges, which it has on the corporation which it 
created, it is believed that no question would have been 
raised as to its constitutionality. In that case the effect 
on the butchers in pursuit of their occupation and on the 
public would be the same as it is now. Why can not the 

39
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legislature confer the same powers on another corpora
tion, created for a lawful and useful public object, that 
it can on the municipal corporation already existing?" 
The exercise of the right of eminent domain by corpora
tions is an every-day occurrence, and section 39, article 2, 
chapter 93a, Compiled Statutes, allows it to private indi
viduals in furtherance of works of irrigation. If the state 
could authorize the county to proceed by suit against the 
land in case the delinquent owner was unknown, it.could 
equally authorize a private purchaser of the taxes to main
tain such proceeding, and for the same reasons.  

We should not forget, however, .that the proceeding in 
question is not summary in the sense in which that term 
may be applied to the usual run of methods of collecting 
taxes. It is not as if the purchaser were authorized to ad
vertise and sell the land, or to have the sheriff do so on re
quest. He must wait the expiration of a long period of 
redemption. He must then bring a suit, make all proper 
parties if the owners are known, publish due notice upon 
showing by affidavit if they are not, make proper proofs 
of the levy and sale and the amount due to a. court in a pro
ceeding in which every person interested may intervene, 
and then, after decree of foreclosure, await the due course 
of judicial sale and confirmation. The opportunities af
forded to all persons affected to make known their claims 
are ample. They have no right to lie by and suffer the 
taxes to get many years in arrear, without exercising any 
diligence to protect their claims.  

We recommend that the former judgment be adhered to.  

BARNES and OLDHAM, CC., concur.  

By the Court: For the reasons stated in the foregoing 
opinion, the former judgment is adhered to.

REVERSED AND REMANDED.
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STATE OF NEBRASKA, EX REL. GEORGE PETERS, V. JOHN D.  
McBRIDE.  

FILED APRIL 23, 1902. No. 12,604.  

Commissioner's opinion, Department No. 8.  

Bastardy: COMPROMIsr. The complainant has no authority to com
promise a judgment rendered in bastardy proceedings.  

ERRoR from the district court for Cass county. Tried 
below before JESSEN, J. Affirmed.  

Matthew Gering, for plaintiff in error.  

A. J. (raves and C. S. Polk, contra.  

ALBERT, 0.  

In 1897 George Peters was the defendant in bastardy 
proceedings pending in the district court of Cass county, 
wherein he was charged with being the father of the ille
gitimate child of one Minnie Killian. On a plea of guilty, 
it was adjudged that he stand charged with the support of 
the child in the sum of $1,300, to be paid in instalments 
covering a period of twelve years. The bond was fixed at 
$2,500. From such judgment he prosecuted error to this 
court, where the judgment was affirmed, November 20, 
1901. Peters v. Killian, 63 Nebr., 57. A mandate issued, 
and judgment was rendered thereon in the district court 
on the 7th day of January, 1902. A capias issued, direct
ing the sheriff to arrest the said Peters and confine him in 
jail until he should comply with the judgment for the 
maintenance of the child. Under this writ, Peters- was 
arrested by John D. McBride, sheriff of said county, on the 
25th day of February, 1902. On the 3d day of March, 
thereafter, he entered into a bond in favor of the commis
sioners of Cass county in the sum of $2,000, conditioned to 
hold said county harmless, which was approved by the 
clerk of the district court, and paid the costs of the pro
ceedings. On the following day he demanded his release,
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which was refused; whereupon he made application to the 
district court for a writ of habeas corpus. In addition to 
the giving of the bond and the payment of the costs, it is 
alleged in the application that during the pendency of the 
proceedings in error, hereinbefore mentioned, the said 
Minnie Killian, in consideration of $275, to her paid by 
him, the relator, and his agreement to pay her attorney 
fees in the sum of $100, had released and discharged the 
said judgment of record. The sheriff made return, the 
issues were made up and a trial had to the court. The writ 
was denied, and the relator brings error.  

The question that meets us at the threshold is whether 
the complainant in bastardy proceedings has authority to 
release a judgment rendered therein. In Peters v. Killian, 
63 Nebr., 57, it was held that a settlement between the 
parents of an illegitimate child, in order to be operative 
as a stay or termination of bastardy proceedings, must be 
of such nature, and made and attested in such manner, as 
the act prescribed. Our statute regulating proceedings of 
this character is borrowed from the state of Ohio. The 
supreme court of that state, in Perkins v. Mobley, 4 Ohio 
St., 669, in which the statute in question was before the 
court for construction, says: "At one point in the proceed
ing a settlement may be made. If, when the accused is 
brought before the justice, he pays or secures to be paid to 
the complainant, such sum of money or property as she 
may agree to receive in full satisfaction, and shall further 
give bond, that the child shall not become a township 
charge upon any township in this state, the justice is au
thorized to discharge him from custody on his paying the 
costs. But to prevent all imposition, the agreement must 
be made or acknowledged by both parties, in the presence 
of the justice, who is required to make a memorandum 
thereof upon his docket. No power whatever is given to 
the complainant to impair the public security in this set
tlement. It can not be made until the accused has given 
security that the public shall not be burdened with the 
support of the child. If such security is not given, he
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must be bound over; and. when recognized, no further 
power is given to settle or compromise the controversy. If 
found guilty, he shall be adjudged the reputed father of 
the child, and shall stand charged with the maintenance 
thereof, in such sum or sums as the court shall order and 
direct, with payment of costs of prosecution; for which he 
must give security, or go into custody. It will be observed 
that no authority is given to take indemnity by bond to 
secure the public against the support of the child, after 
the prosecution leaves the justice. The only indemnity 
afforded after that time is the sums awarded to be paid, 
and the. stringent modes provided for their enforcement.  
To allow the complainant to intervene and prevent the re
covery, would be to surrender all protection for the public 
and to defeat the leading object of the whole statute. We 
are therefore of opinion, that she has no such interest in 
the money, required to be awarded against the reputed 
father, as to enable her to release his liability before a re
covery, or to discharge him from the sum awarded, after 
the order is made; that the statute definitely appropriates 
the money to the support of the child, and that it can not 
be diverted from that purpose. It is ordinarily, and very 
properly, ordered to be paid over to the mother, as she 
continues burdened with the custody and support of the 
child; but even this is within the sound discretion of the 
court, which should be exercised with a view to the best 
interests of the child, and the consequent protection of the 
public from being made chargeable with its support." 
That decision was rendered before the adoption of the stat
ute by this state. It is a settled rule, that in the adoption 
of the statute of a sister state the state adopting it adopts 
the construction which the former has placed upon it.* 
Even though we should ignore this rule, the reasoning em
ployed in the case just cited meets our entire approval.  
The release relied on in this case, if it be a release, was 
executed by the complaining witness. On the authority of 

*See note at head of Digest of Cases Overruled, page -. -RE
PORTER.
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the case just cited, she had no iuthority to execute it. It 

is a mere nullity, and the court properly ignored it The 

bond given, and approved by the clerk of the district court, 

was not a bond for the payment of the judgment, but to 

hold the county harmless. There is no provision of the 

statute for such a bond after the case has proceeded to 

judgment. Being unauthorized, the clerk's approval of 

such bond was an idle ceremony. The relator has not com

plied with the judgment of the district court. His at

tempts to avoid it have been abortive. It follows that he 

is not entitled to a discharge.  

It is therefore recommended that the judgment of the 

district court be affirmed.  

DUFFIE and AMES, CC., concur.  

* By the Court: For the reasons stated in the foregoing 

opinion, the judgment of the district court is 

AFFIRMED.  

MARY H. GIBsON, APPELLEE, v. ELMER E. SWEET, IM

PLEADED WITH LIZZIE SIDWELL ET AL., APPELLANTS.  

FI.ED MAY 8, 1902. No. 11,820.  

Appraisers: WITNESSES: VALUE OF REAL ESTATE. An honest difference 

of opinion between appraisers and witnesses, as to the value 

of real estate sold under a decree of foreclosure, affords no 

sufficient ground for setting the sale aside.  

APPEAL from the district court for Ouster county.  

Heard below before SULLIVAN, J. Affirmed.  

Nathan, T. Gadd,'for appellants.  

Alpha Morgan, contra.  

PER CURIAM. .  

This is an appeal from an order of the district court 

confirming a sale of real estate made by the sheriff of
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Custer county under a decree of foreclosure. The prop

erty was appraised at $2,000. Several witnesses for appel

lants fixed its value at $3,000. There is nothing to indi

cate that the appraisers acted fraudulently, and it is not 

even certain that they committed an error of judgment.  

In these circumstances, it is clear that the order of con

firmation should be, and it is, 
AFFIRMED, 

WILLIAM W. HARE, APPELLANT, V. JACOB H. WINTERER ET 

AL., APPELLEES.  

FILED MAY 8, 1902. No. 10,325.  

1. Finding of Fact. The finding of a trial court upon an issue of 

fact, is conclusive in this court, uiless clearly wrong.  

2. Bonus: Usuny. If the lender's agent exacts from the borrower, 

for the use of money, a bonus or commission, in addition to the 

highest lawful rate of interest, the transaction is a violation of 

the law against usury.  

3. Agent: SERVICES: KNOWLEDGE OF LENDER. Where a person 

through whose agency a loan was negotiated rendered valuable 

services to the lender, and there was no reason to suppose that 

such services were gratuitous, the court or jury will ordinarily 

be justified in presuming that the lender knew the borrower had 

been required to pay for such services.  

4. Judgment of Persons Having Adverse Interests. It would seem 

to be a warrantable presumption of fact, based on common 

experience, that men who rely habitually in business transac

tions on the advice and judgment of persons representing ad

verse interests, seldom or never have money to loan.  

5. Evidence. Evidence examined and found to justify the conclusion 

of the trial court that an agent who had negotiated a loan acted 

for the lender and not for the borrower.  

APPEAL from the district court for Deuel county.  
Heard below before GRIMES, J. Affirmed.  

Hoagland & Hoagland, for appellant.  

Wilcox & Halligan and James Harvey Hooper, contra.
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SULLIVAN, C. J.  

This action to foreclose a real estate mortgage was 
brought by Hare against Winterer and, upon a trial of 
the issue raised by a plea of usury, was decided in favor 
of the defendant. By this appeal it is sought to reverse 
the judgment on the ground that it is not-sufficiently sup
ported by tte evidence. The trial court made the fol
lowing findings of fact: 

"1st. That on November 15, 1890, the defendants made, 
executed and delivered the note and mortgage sued upon, 
whereby they promised to pay to the plaintiff on Novem
ber 15, 1895, the sum of $300.00 with interest thereon from 
date until paid, at the rate of ten per cent. per annum 
and that said mortgage covers the southwest I of section 
8, in township 16 north of range 42 west and said mort
gage was duly recorded on the 17th day of November, 
1890, in the mortgage records of Deuel county.  

"2d. That at the time of making said loan, the plaintiff 
was a farmer and lawyer, residing at Groton, Tompkins 
county, New York; that the application for said loan was 
made by the defendant to one Van Marter, who was at 
that time a resident of Deuel county, and who has since 
died; that defendants application for said loan was by 
said Van Marter transmitted to the plaintiff; whether 
said application was written, gr oral does not appear; 
that in consummating said loan, the defendants had no 
correspondence or conversation with the plaintiff or other 
person other than said Van Marter, but did all of the 
business with and through said Van Marter.  

"3d. That said Van Marter in making the contract for 
the loan sued upon, required that defendants should pay 
therefor, in addition to the payment of interest thereon 
at the rate of ten per cent. per annum, upon the full 
face of the loan, a commission or bonus of three per cent.  
of the full amount of the face of said loan amounting to 
the sum of $9.00, as further compensation for said loan, 
as well as additional sum of $5.00 for abstract and ex-
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penses in making the loan and the payment of said com

mission or bonus and said sum of $5.00 for abstract and ex

penses was agreed to by the defendants and said Van 

Marter at the time defendants made their said applica

tion to said Van Marter for said loan, the same to be paid 

by the defendants out of the -proceeds of said loan when 

received.  
"4th. That plaintiff made the loan sued upon on the 

application made by the defendants to said Van Marter; 

said Van Marter caused the note and mortgage sued upon 

to be drawn.  
"5th. That in transmitting the money to be loaned to 

defendants, the plaintiff procured a draft for the sum of 

$300.00 payable to J. Winterer, one of the defendants 

herein, and sent the same to said Van Marter, with direc

tions to turn the same over to defendants, when defend

ants executed a note and mortgage to plaintiff on their 

lands for the amount of the draft and produced an ab

stract showing the title all right; this direction was by 

letter written by plaintiff to said Van Marter, and accom

panied said draft.  
"6th. That on receipt of said draft and letter of direc

tion by the said Van Marter, the defendants executed and 

delivered to said Van Marter, the note and mortgage sued 

upon, and received from said Van Marter the said draft 

for $300.00, which draft defendants caused to be cashed 

and within a day or two thereafter, paid said Van Marter 

out of the proceeds thereof, the sum of $14.00, pursuant 

to the agreement made between defendants and said Van 

Marter at the time defendants made their said application 

for said loan.  
"7th. That in making defendants the loan sued upon, 

the plaintiff trusted and relied upon said Van Marter to 

draw the note and mortgage, examine the abstract, pass 

upon the title and do all things necessary to close the loan.  

"8th. That altogether, the plaintiff made about 25 loans 

in number in the neighborhood or community where the 

defendants live, and that said Van Marter recommended
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all louns asked for, and that said Van Marter recoin
Miended the loan herein involved." 

With respect to these findings counsel for the plaintiff 
say: "The findings of fact by the court are a fair state
nient of such facts as shown by the evidence, except that 
the court failed to state that plaintiff did not place any 
money in the hands of Van Marter to loan for him; did 
not do any act which placed power in the hands of Van 
Marter to exact usurious interest and had no knowledge 
whatever that any loans or usurious interest were ex
acted." Whether there is any merit in counsel's criticism 
depends mainly upon the conclusions to be drawn from the 
facts found. It depends also to some extent upon certain 
testimony of the parties which is in substance here set out: 
The defendant testified that he did not employ Van Marter, 
but made application to him for a loan because he was 
known in the neighborhood as a money loaner; that Van 
Marter told defendant he was loaning money for Hare and 
could let him have $300; that when interest upon the 
loan became due Van Marter repeatedly demanded pay
ment. The plaintiff testified that he had for some time 
been making loans in Deuel and Keith counties upon 
securities approved by Van Marter; that in making those 
loans he had no agent or representative in Nebraska and 
did not know who passed on the abstracts of title or who 
recorded his mortgages; that the interest upon most of 
these loans was collected by Van Marter and by him 
remitted in the usual way to Groton, New York. Plain
tiff also testified that Van Marter, in making the loans, was 
acting for the borrowers.  

The doctrine has been repeatedly asserted in this state 
that where an agent of the lender exacts for the use 
of money a bonus or commission from the borrower in 
addition to the highest lawful rate of interest, the trans
action is usurious. Hare v. Hooper, 56 Nebr., 480, and 
cases there cited. In- such case it is said the whole 
transaction is but one contract and that the principal, 
although ignorant of the wrongful act of his agent, is
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affected by it. Philo v. Butterfield, 3 Nebr., 256; Oln
sted v. New England Mortgage Security Co., 11 Nebr., 
487; New England Mortgage Security Co. v. Hendrickson, 
13 Nebr., 157. In the Olmstcd Case, MAXWELL, C. J., after 
remarking that the borrower can not ground a defense 
of usury upon the acts of his own agent, goes on to say : 

"But on the other hand, if a person places money under 

the control of another to loan for him, and the agent 

charges the borrower unlawful interest, or receives a 

bonus from him for such loan, either with or without the 

knowledge of the principal, he is affected by the act of his 

agent. The reason is, the principal has entrusted the 

business of making loans to him and has placed the money 

in his hands for that purpose, and in transacting the 

business by agency, there can not be a distinct agreement 

between the lender through his agent with the borrower.  

and a different one between the agent and borrower, as 

it is, in consideration of the loan that the unlawful in

terest or bonus is paid. The whole transaction is but one 

contract, which being made by his agent, the lender is 

bound by it." 
In this case it is not necessary to go to the length of 

holding that the principal is affected by the miscon

duct of his agent whether he had knowledge of it or 

not. From the evidence in the record it is, in our judg

ment, a. warrantable conclusion that Van Marter was, the 

plaintiff's agent and that the plaintiff knew the loan was 

made in violation of the statute against usury. The draft 

for $300 was in Van Marter's hands before the mortgage 

was drawn. .Whether the loan should be made depended 

entirely upon him. If he approved the form of the mort

gage, the manner of its execution and the defendant's title, 
the loan would be made; otherwise it would be rejected.  

The theory that Van Marter represented the defendant and 

acted only for him in the transaction may be plausible, 
but we can not believe it is sound. Men who trust so much 

to persons representing adverse interests are not ordinary 
products of modern civilization; they are anachronisms;
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they belong either to the golden age or the millennium; 
and in any case it is moderately safe to assume that they 
are not members of the legal profession, who indulge a 
passion for farming and still have money to loan. Cer
tainly the trial court had very good reasons for holding 
that the plaintiff, a man of wide experience, a farmer, 
capitalist and lawyer, had, in the transaction in question, 
relied upon his own agent, a person who, by reason of the 
agency, would be bound in law and morals to render him 
faithful and disinterested service, rather than upon the 
agent of the defendant, a person whose duty and allegiance 
would belong to the defendant alone. If this were an 
action by Hare against Van Marter to recover damages 
for negligence, it would hardly be contended that the evi
dence would not justify a finding of agency. If the prop
erty, when the loan was made, was burdened with an in
choate lien for a large amount in favor of mechanics or 
materialmen, it would hardly be claimed that Van Marter.  
having knowledge of this fact, was not guilty of a breach 
of duty to Hare. Suppose the defendant held the legal 
title in trust for a person in possession of the land, and 
this was known to Van Marter at the time he received 
the mortgage and delivered the draft. In such circum
stances would any one doubt that Hare had been injured 
by the misconduct of his own agent? The services ren
dered by Van Marter were distinctly beneficial to the 
plaintiff; part of such services concerned no one else. The 
plaintiff knew what was being done for his advantage and 
protection and he had no reason to suppose that Van 
Marter was working for nothing. He evidently under
stood that the agent was to receive his compensation from 
the defendant for recommending the land as adequate se
curity, for acting as custodian of the $300 draft, for pass
ing judgment on the mortgage and abstract, for recording 
the mortgage, and for collecting interest on the loan. The 
charge for these services, plus interest at ten per cent, was 
the consideration which defendant was to pay for the 
use of the borrowed money. The plaintiff, it is true, was
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to receive directly nothing but interest on the loan, but 

by requiring defendant to pay the agent's charges he re

ceived indirectly the amount of those charges. The rule 

forbidding a lender to receive or contract for more than 
ten per cent. is clearly violated when the borrower is re

quired to pay, in addition to such interest, the amount 

charged by the lender's agent for services rendered to the 

lender in negotiating the loan. Under circumstances quite 

like those we are here considering the supreme court of 

Georgia in Merck v. American Freehold Land llort!agUe 
co., 7 S. E. Rep., 265, held that the person through 
whose agency the money was loaned was an inter
mediary, and sustained a judgment of the trial court 
in favor of the lender. The opinion was written by 
a very eminent jurist, but we are not satisfied that 
his reasoning is sbund; and if we were so satisfied, 
we could not follow the decision without rejecting the 
authority of our own cases. One who represents another 
in a business transaction is his agent; and the relationship 
of the parties. to each other, and the consequences flow
ing from such relationship, are, it seems to us, in nowise 
changed or affected by calling the agent an intermediary.  
A person who does an act by another in contemplation of 
law does it himself, however you may describe the legal 
connection between the parties.  

The judgment heretofore rendered by this court is set 
aside, and the judgment of the district court is 

AFFIRMED.  

JOSEPH C. MOORE v. STATE OF NEBRASKA.  

FILED MAY 8, 1902. No. 12,495.  

1. Intoxicating Liquors: SAL ON SrN-DAY OR DAY OlF ELECTION. To 
justify a conviction under section 14, chapter 50, Compiled 
Statutes, 1901, it must appear that the defendant, either by 
himself, or his agent or employee, sold or gave away intoxicat
ing liquors on the day of a general or special election, or on 

the first day of the week, commonly called Sunday.
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2. Sale by Servant. Such a sale by a servant without the express or 
implied authority of his master, is not a sale by the master 
within the meaning of said section.  

3. Question for Jury. Whether instructions by a master to his serv
ant not to sell or give away intoxicating drinks on Sunday or 
an election day were colorable only, or were given in good 
faith, in the expectation that they would be obeyed, and with 
the intention that they should operate as a limitation upon the 
servant's authority, is a question for the jury.  

ERROR from the district court for Custer county. Tried 
below before SULLIVAN, J. Affirmed.  

Nathan T. Gadd and Charles H. Holcomb, for plaintiff 
in error.  

Frank N. Prout, Attorney General, and Norris Brom, 
Deputy, for the state: 

A saloon-keeper is liable criminally for all violations 
of chapter 50 of the Compiled Statutes committed by his 
servant in his place of business, although he is himself 
absent and ignorant of such violations. We think the 
law is well settled that the relation of master and servant 
exists between a saloon-keeper and his bartender. We 
have no doubt that the law holds the master to the same 
accountability in both civil and criminal cases, that it 
does the servant. Black, Intoxicating Liquors, sees. 369, 
371; Robinson v. State, 38 Ark., 641; Martin v. State, 
30 Nebr., 507.  

SULLIVAN, C. J.  

Section 14 of the act regulating the license and sale of 
malt, spirituous and vinous liquors is as follows: "Every 
person who shall sell or give away any malt, spirituous, 
and vinous liquors on the day of any general or special 
election, or at any time during the first day of the week, 
commonly called Sunday, shall forfeit and pay for every 
such offense, the sum of one hundred dollars." Com
piled Statutes, ch. 50. Under this section Moore was
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tried, found guilty and sentenced to pay a fine of 
$100. The ground relied upon for a reversal of the 
sentence is that the evidence did not warrant a con
viction. It was conclusively proved that the defend
ant was a licensed vender of intoxicating drinks, doing 
business in the village of Anselmo, and that the illegal 
sales charged in the information were made in his saloon 
by his bartender. The evidence given on behalf of the 
defendant shows the sales were made without his knowl
edge, in violation of express instructions and during his 
absence from the village. Do these facts acquit the de
fendant of criminal responsibility? This is the decisive 
question in the case, and it is the only question counsel 
have discussed. The statute does not assume to make 
masters liable for the conduct of their servants, but only 
for their own conduct. Of course, what one does by an
other he does himself; and it is conceded that an allega
tion that the defendant sold liquors on Sunday would be 
sustained by proof that he caused them to be sold. But 
it would not be sustained by proof that sales were made 
without his consent and in violation of his instructions.  
Such sales would not be made by his authority, and con
sequently would not be his sales. Under statutes similar 
to the one above set out, a master is affected by the acts 
of his servant only to the extent that they have been actu
ally authorized. In other words, an agency will not be 
presumed where none in fact existed. Among the cases 
sustaining this view are: State v. Mahoney, 23 Minn., 181; 
State v. Mueller, 38 Minn., 497; Lathrope v. State, 51 Ind., 
192; Commonwealth v. Nichols, 51 Mass., 259; Common
wealth v. Briant, 142 Mass., 463; Commonwealth v. Hayes, 
145 Mass., 289; Anderson v. State, 22 Ohio St., 303; Bares 
v. State, 19 Conn., 398; State v. Heckler, 81 Mo., 417; 
State v. Meagher, 49 Mo. App., 571. The doctrine of these 
-cases is not opposed to the decision in Martin v. State, 
30 Nebr., 507, where it was held that the master was lia
ble for the acts of his servant, there being no evidence 
of any limitation upon the servant's authority. If the
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sales here in question were made by the bartender with
out authority and against the will and contrary to the 
instructions of the defendant, they were not the defend
ant's acts and he is not answerable for them in a criminal 
action. But whether the instructions to the bartender not 
to sell on Sunday were given in good faith, with the expec
tation that they would be obeyed, and with the intention 
that they should operate as a limitation upon his author
ity, was a question of fact which there was sufficient 
reason for resolving in favor of the state. The servant 
who made the illegal sales was not discharged nor, it 
seems, even reproved or admonished. He had been accus
tomed to go to the saloon on Sunday and it seems to have 
been the general understanding that when he was there 
the place was open for business; for on the day in ques
tion some eight or ten persons came expecting to be 
served, and none of them went away disappointed. It is 
not'unreasonable to infer that the expectations of these 
people were based on past experiences. The defendant 
himself was in the habit of going to the saloon on Sunday 
with his friends. When asked whether he was in the habit 
of keeping his place open for business on Sunday, he said: 
"Well, I don't think I was," and further along, in answer 

to a similar question, he said: "Well, I never considered 
I done any business on Sunday in Anselmo." In other 

answers he positively denied that he made any sales on 
Sunday, but his entire testimony was of such a character 
as to justify the conclusion that he was an occasional, if 
not an habitual, violator of the law against selling intox

icants on Sunday, and that the instructions given to the 
bartender were colorable, merely. There was probably no 

real intention to withhold from the bartender authority 
to sell on the Sabbath, and in the absence of such inten

tion, the instructions were of no consequence. Comnwn
wealth v. Hayes, supra; Anderson v. State, supra; State 
v. Wentworth, 65 Me., 234; State v. Reiley, 75 Mo. 521.  

The judgment is 
AFFIRMED.
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NOTE.-Sale to a Minor by a Partner, Agent or Servant.-Authorship and 
Construction of Statute.-A partner in a saloon or dram-shop is crim
inally liable for an illegal sale of liquor to a minor, by his copartner, 
or agent, though he was absent at the time and knew nothing about 
it. Eakin, J., dissenting. Waller v. State, 38 Ark., 656. See Judge 
Eakin's dissenting opinion in Robinson & Warren v. State, 38 Ark., 641, 
648. The private instructions of the proprietors to'the clerks and bar
tenders in relation to selling to minors, are incompetent and irrele
vant. Loeb v. State, 75 Ga., 258. Most of the authorities cited in the 
foregoing opinion hold that a sale by a servant is prima-facie evi
dence of the master's assent. The statute cited in the opinion, was 
drawn by John II. Ames. It was first interpreted by the supreme 
court in State v. Sinnott, 15 Nebr., 471, to describe an offense which 
could be prosecuted by indictment. The court below held that the 
procedure was by an action in debt.-REPORTER.  

JAMES P. MILLIGAN V. JAMES II. GALLEN ET AL.  

FILED MAY 8, 1902. No. 12,566.  

1. Sheriff: FORECLOSURE: SALE: PROCEEDS: VIRTUTE OFrcII. Money 
received by a sheriff, as the proceeds of a sale made by him 
under a decree foreclosing a real estate mortgage, is money 
received by virtue of his office.  

2. - : - : : -: : RECOVERY ON OFFIcrAL BOND. A 
judgment for the conversion of money so received, may be 
recovered in an action on the sheriff's official bond.  

3. Foreclosure: JUNIOR MORTGAGEE NOT A PARTY: SURPLUS: RIGHT 
TO CLAIM. A junior mortgagee who has not been made a party 
to a suit to foreclose a first mortgage,.is entitled to claim and 
receive any money resulting from the foreclosure sale and re
maining in the sheriff's hands, after the first mortgage has 
been satisfied.  

4. - : - : REDEMPTION: SURROGATION. But if such junior 
mortgagee is permitted to redeem the land, and does in fact 
redeem it, the purchaser is subrogated to his rights under the 
mortgage, and may claim the fund upon which such mortgage 
is a lien.  

ERROR to the district court for Cuming county. Tried 
below before GRAVES, J. Reversed.  

Andrew R. Oleson, for plaintiff in error.  

Milton McLaughlin, contra.  
40
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SULLIVAN, C. J.  

This was an action upon a sheriff's bond. The court 

sustained a general demurrer to the petition and gave 

judgment on the merits in favor of the defendants. The 

facts pleaded, and which were held insufficient to consti

tute a cause of action are, in substance, these: Timblain 

gave two mortgages upon real estate in Cuming county, 

the first being to Dufrene and the second to Gibson. Gib

son sold his mortgage, but the purchaser did not record 

the assignment. Under a decree of foreclosure rendered 
in an action upon the first mortgage, James P. Milligan, 

the plaintiff herein, bought a small tract of the mort

gaged land, and paid the sheriff therefor the sum of $400.  

This sale was confirmed by the court and a deed made pur

suant to the order of confirmation. Gibson, being the 

apparent owner of the second mortgage, was made a party 

defendant in the foreclosure suit, but his assignee, the 

real owner of the mortgage, having failed to record his 

assignment, or otherwise disclose his interest in the prop

erty, was not brought in. Of the amount paid by plain

tiff as the purchase price of the tract struck off to him.  

$16.88, that being sufficient to satisfy the decree, was 

turned over to Dufrene. The remainder was retained by 

the sheriff and has since been applied by him to his per

sonal use. Afterwards the owner of the Gibson mortgage 

brought an action in the federal circuit court and there 

obtained a decree permitting him to redeem the land.  

Having been deprived of his property under this decree, 
the plaintiff contends that he is entitled to a judgment 

against the sheriff and his sureties for the money con

verted by the sheriff to his own use. It seems to us that 

he is clearly entitled to this relief. It was the duty of 

the sheriff to pay over to the person or officer entitled 

thereto all moneys which came into his hands by virtue 

of his office. The bond in suit was given to secure the 

performance of that duty. The money paid by plaintiff 

came into the sheriff's hands by virtue of his office. He
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was therefore bound to pay it over to the person lawfully 
entitled to receive it. The owner of the second mortgage 
was entitled to receive it up to the time he exercised the 
right of redemption given him by the federal court. After 
that time it belonged absolutely to the plaintiff. The 
principle of subrogation made it his. By asserting the 
right of redemption the owner of the second mortgage 
renounced his right to the purchase money in the sheriff's 
hands and the plaintiff at once succeeded to the latter 
right. By giving up the land to satisfy the mortgage the 
plaintiff became in equity and good conscience the owner 
of the mortgage; he became, by the doctrine of subroga
tion, the equitable assignee of the security which he had 
discharged. Arlington State Bank v. Paulsen, 57 Nebr., 
717; Emmert v. Thompson, 52 N. W. Rep. [Minn.], 31.  
In reaching this conclusion, the writer does, not wish to 
be understood as conceding the correctness of the decree 
of the United States circuit court, nor as agreeing to the 
doctrine of Peterborough Savings Bank v. Pierce, 54 
Nebr., 712, upon which it is said the federal decision is 
in part founded.  

The judgment of the district court is reversed, and the.  
cause remanded for further proceedings.  

REVERSED AND REMANDED.  

THOMAS J. SMITH ET. AL. v. FINLEY SMITH.  

FILED MAY 8, 1902. No. 11,441.  

1. Conditions Subsequent. Ordinarily, where a devise of real prop
erty is couched in such language as to show an intention to 

. vest title in the devisee immediately upon the will becoming 
operative, and attached to the devise are certain conditions, 
the compliance with and performance of which may accompany 
or follow the vesting of the title in the devisee, such conditions 
will be construed as conditions subsequent.  

2. - . Conditions set out in the opinion in the present case. held 
to be conditions subsequent.
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3. - : REASONABLE: BAPTISMAL NAME. Conditions in a will that 

the devisee should be christened and baptized by a certain name, 

and none other name, and that he shall maintain and be known 

by that name during his natural life, are reasonable, such as a 

testator may lawfully impose, and enforceable.  

4. Construction of Will. The provisions and conditions of a will, like 

those of other contracts, are to be construed by the courts with 

the view of carrying out the intentions of the testator.  

5. Will: COMPLIANCE WITH CONDITIONs. The deceased, Thomas 

Smith, by his last will devised his real estate to a son near two 

years old, by the name of Finley Smith, by his second wife.  

The son had, before the execution of the will, been given the 

name Bertrand Smith. Attached to the devise were the condi

tions that the said son should be baptized and christened 

Finley Smith, and none other name but Finley Smith, and that 

he should maintain and be known by that name during his 

natural life, and, if such conditions were not performed and 

complied with, the real estate devised should revert to the tes

tator's other children (naming them), and their legal heirs.  

The evidence discloses that, while formal compliance had been 

had of the condition of the will as to the devisee being baptized 

and christened by the name Finley Smith, that he had never 

maintained or been known by that name prior to the time lie 

arrived at twenty-one years of age, when a contest arose as to 

his rights to the property under the said provisions of the will.  

Held, That by reason of such non-compliance, and the failure 

to perform the condition imposed by the terms of the will, 

the title of the devisce to the property devised thereby ceased 

and terminated, and that such property reverted to the other 

children of the testator, and their heirs, according to the al

ternative provisions of the will.  

ERROR from the district court for Otoe county.  

Tried below before RAMSEY, J. Revers.  

Stephen B. Pound and Roscoe Pound. for plaintiffs in 

error.  

W. F. Moran and TV. C. Sloan, contra.  

IOLCOMB, J.  

One Thomas Smith, deceased, by his last wvill devised 

his real estate, some 240 acres, situated. in Otoe county, 

and being all the land he owned, to his infant son, by the 

name of Finley Smith. The devisee named was the issue
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of a second marriage by the testator. To the devise were 
attached certain conditions, upon the failure to comply 
with or perform which, the title. of the devisee, Finley 
Smith, in and to the lands devised, was to cease and 
terminate, and the property devolve on the children of the 
testator by his first wife, and their heirs. The will further 
provided that the executors therein nominated were to 
have charge of the said real estate until the son, Finley 
Smith, should arrive at his majority, when the same, with 
the accrued rents and profits, was to be turned over to 
him; he then and thereafter to have full control and unre
stricted possession of all of said property. When Finley 
Smith arrived at the age of twenty-one, the executors 
made their final report to the probate court; and prior 
to any order directing the delivery of the possession of 
the property in the hands and under the control of the 
executors to the devisee, Finley Smith, the other heirs 
mentioned in the will filed formal protest and objection 
to any order of distribution of the estate in favor of the 
said Finley Smith, on the ground and for the reason that 

the conditions mentioned in the will, which by its terms 
were to be performed and complied with by the devisee 

first named, had not been complied with nor fulfilled, and 

because thereof his title to the property had been for

feited, and the objectors thereupon became invested with 

the title to the property, under the alternative provision 
of the will. From a finding and order in the probate court 

adverse to the devisee, Finley Smith, he appealed to the 

district court. After issues were formed and a trial had 
in the latter tribunal, the order of the probate court was 
vacated and set aside, and a decree entered in favor of 

the devisee, Finley Smith. Those to whom the land was 

devised over on a failure to comply with the conditions 

imposed on the devisee, Finley Smith, prosecute error 

proceedings in this court for the purpose of obtaining a 

review and reversal of the findings and decree of the dis

trict court.  
The provisions referred to in the will of the testator,
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Thomas Smith, deceased, which give rise to the present 
controversy, and have resulted in the litigation we are 
asked to review, are as follows: 

"I hereby devise and bequeath to my son, Finley Smith, 
by my second wife, Sarah, all of my lands and real estate 
lying and situate in Hendricks precinct, Otoe county, 
Nebraska. This devise and bequest is made on the fol
lowing terms and conditions. That my son Finley shall 
have for his support the entire net proceeds from said 
lands and real estate until he rehches the age of twelve 
years. My executors to have full charge and control of 
all of said real estate and lands. To rent the same, pay 
all taxes and necessary repairs to prevent waste and pay 
the balance to the guardian of my son Finley for his said 
support. After he shall have reached the age of twelve 
years then the net income from the said farm as afore
said shall be placed at interest both principal and accru
ing interest, until my son Finley shall have reached the 
age of twenty-one years, when the whole amount shall be 
paid him by my executors. My son Finley shall have no 
further use of said moneys out of said lands except as 
aforesaid, nor the occupancy of said lands until he has 
reached the full age of twenty-one years then he is to 
come into the full possession of the same and to have and 
hold all the right, title and interest I am now possessed of 
in said lands and real estate.  

( "The conditions of the above devise and bequest to my 
son Finley are these: That my son Finley shall be baptized 
and christened Finley Smith and none other name but 
Finley Smith, and that he shall maintain and be known 
by that name, during his natural life. If otherwise that 
is to say, if he is not christened Finley Smith and does not 
maintain that name, then this devise and bequest to my 
son Finley Smith shall be of no effect whatever and void, 
and my real estate and -lands shall be divided equally 
among my three sons, William, John R., and Thomas, or 
their legal heirs. And I make a further condition to my 
bequest and devise to my son Finley. That should my
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son Finley die before he marries and has issue then in 
that case, the said lands shall revert to my three sons 
William, John R. and Thomas, and be divided equally 
among them as before mentioned." 

While some collateral questions are presented in briefs 
of counsel of respective parties, in our view of the record 
now before us the main and important question to be de
termined is whether, as a matter of fact, thee has been 
such a compliance with the terms and conditions of the 
will with respect of the devise to Finley Smith as to entitle 
him to the property of the decepased testator, or whether 
the property should be held to revert to the other devisees 
mentioned, under the terms of the will, because of non
compliance with such conditions. It seems reasonably 
clear, as we read the entire instrument, that the condi
tions heretofore set forth to be performed and complied 
with on behalf of, and on the part of the said Finley Smith 
were to follow and be coiplied with after the vesting of 
the estate in the person mentioned, and are therefore con
ditions subsequent; that is, by the terms of the will the 
property was devised to the son Finley Smith on the death 
of the testator; the title to remain in him, and the prop
erty to be held and possessed by him, only on condition 
that he should be baptized and christened Finley Smith, 
and none other name but Finley Smith, and that he should 
maintain and be known by that name throughout his nat
ural life, and that in the event of either of the conditions 
named, or both of them, not being complied with, the prop
erty should revert to the testator's other sons therein 
named, and their legal heirs. Such construction, we think, 
carries out the intention expressed by the testator, and 
gives force and effect to all the different provisions of the 
instrument. The title to the property did not vest in the 
executors, the other devisees mentioned, except on breach 
of the conditions named in the will, nor in the heirs at 
law. Consequently we think the title must be held to have 
vested on the death of the testator conditionally in the son 
Finley Smith, to be divested on failure to comply with the
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conditions by which it was provided he should hold his 
title. This construction we regard as the only reasonable 
one to be given, and in harmony with the authorities gen
erally on the subject. Tiedeman, Real Property, sec. 273; 
Finlay v. King's Lessee, 3 Pet. [U. S.], 345; Taylor v.  
Mason, 9 Wheat. [U. S.], 325; Petro v. Cassiday, 13 Ind., 
289; Bell County v. Alexander, 22 Tex., 350; 2 Jarman, 
Wills (Notes by Randolph & Talcott), p. 509, and note 3.  
The property-was the testator's in his lifetime. It was his 
to make such disposition of as accorded with his own views 
and judgment, and in its devolution he could impose such 
conditions as to him seemed proper, which were not in 
themselves unreasonable in character, or contravened by 
some recognized rule of public policy or positive law. That 
the conditions imposed are reasonable, and such as he was 
authorized to prescribe, is not questioned, and can not, we 
think, be challenged on any tenable grounds. 1 Under
hill, Wills, sec. 516; 2 Jarman, Wills (Randolph & Tal
cott ed.), p. 579; Taylor v. Mason, supra; Webster v.  
Cooper, 14 How. [U. S.], 488, 500; Merrill v. Wisconsin 
Female College, 74 Wis., 415, 43 N. W. Rep., 104. In such 
a case it. is the duty of the court to construe such pro
visions in a will, like all other contracts, with a view of 
carrying out the intention of the testator. St. James Or
phan Asylum v. Shelby, 60 Nebr., 796, 811.  

With these preliminary observations we proceed to a dis
cussion of the record relative to the question of whether 
the conditions subsequent to which we have alluded have 
been performed and complied with, so as to preserve to 
the defendant in error title to the property devolving on 
him by the, terms of the instrument under consideration.  
The district court found there had been a substantial com
pliance with such conditions, and, in reviewing the case, 
we are required to determine whether such finding is recon
cilable with any reasonable view which may be taken of 
the evidence submitted in the cause. As introductory to 
what follows, we should perhaps here state that it is dis
closed by the record that the mother of the son Finley
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Smith and the deceased'had been married but a short time 
prior to his death; the son at the time of his father's death 

being under two years of age. The son, it seems, had been 

named after his birth, and before the execution of the will, 

Bertrand Smith. It appears that the deceased and his 

second wife failed to live together peaceably and harmoni

ously; that she had applied for a divorce, was living apart 

from him during his last sickness, and was not at his bed

side at his death. A short time prior to his death, and 

apparently in contemplation of his early demise, the hus

band and wife, in a discussion of their domestic affairs, 

agreed that the child's name should be changed from Ber

trand to Finley, and that he should become a beneficiary 

of the father's estate by will thereafter to be executed.  

The reason therefor will appear later on. No provisions 

were made in the will for the wife, nor was she mentioned 

as a beneficiary; and, save her dower interest, she was 

given nothing of the estate of the deceased. After the in

cident just mentioned, the will in controversy was exe

cuted, with the conditions included therein which we have 

noted. The testimony of the mother is that the child, 
about ten months after the decease of the testator, was 

christened Finley Smith, and that he maintained that 

name until he was twenty-one years old, when the present 

litigation had its origin. The son testified to substantially 

the same state of facts as the-mother, except that his rec

ollection did not extend back to the acts of christening, or 

regarding matters transpiring before he became six or 

seven years of age.  
Regarding the statement that the son had maintained 

the name Finley Smith since the alleged christening, we 

can regard it only in the nature of a conclusion, rather 

than a statement of fact, and unquestionably contradicted 

by every transaction and fact shown in evidence during 

the entire period covered by the testimony. It is manifest 

that the father desired his son to be named and known 

as Finley Smith, and none other name, in order to conform 

to a family custom existing for many years of its past
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history, and also to perpetuate that particular name, in 
honor of a brother bearing the same name. The name 
appears to have been one maintained in the family for 
generations. It was these considerations, and to accom
plish the object mentioned, which caused the testator to 
devise to the child of his second wife all his real estate, 
to the exclusion of his other children. As we view the 
record, it is obvious that the one purpose and object which 
actuated the testator respecting the matter, and induced 
him to make disposition of the property as he did to the 
son first mentioned, and to make his title thereto depend 
on the conditions so forcibly and clearly expressed in his 
will, was solely to perpetuate the name Finley in the fam
ily, as had been the custom for generations past and gone.  
Have those conditions been fairly met and complied with? 
The actual facts, as disclosed by the record,-and they are 
not controverted save by the very general answers of the 
mother and son to which we have made mention,-are sub
stantially as follows: The will was executed October 27, 
1879, and the testator died November 14th, following. The 
child called Finley Smith in the will was at the time of the 
death of his father under two years of age, and prior to 
that time had been given the christian name Bertrand. It 
appears that after the death of the testator, and the pro
bate of his will, the mother, in September, 1880, had the 
child baptized by the name of Finley Smith; the ceremony 
being performed privately by a minicter of the Seward 
Mission of the Methodist Protestant Church at Utica, in 
Seward county, in the room of a private dwelling-house 
where the mother was then staying; there being no wit
ness to the ceremony, save the lady with whom the mother 
was staying. The certificate introduced in evidence sim
ply recites "that Finley Smith was baptized by the under
signed, an ordained minister of the M. P. Church, pastor 
of the Seward Mission Nebraska Conference, given this 
first day of September, 1880. C. E. Phinney, Pastor. Wit
ness, Mrs. S. E. Babcock." It is insisted that this act of 
christening and baptism was not in good faith, with a view
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of carrying into effect the intention of the testator, and 

there appears much merit in the contention. The mother 

soon returned to Bennett, Nebraska, where she had for

merly resided, and the child continued to be known as Bert 

or Bertie Smith,-a contraction of the name first given,

and was so called by the members of his own family, con

sisting of the mother and two older half-brothers. When 

he was old enough to go to school, his name was given 

to the census enumerators and enrolled in the school reg

isters as Bertie Smith, and he was so known among his 

schoolmates and playmates generally. The evidence is 

conclusive that his name was never in fact changed, and 

it was not known among those with whom he associated 
that his name was other than Bert, Bertie or Bertrand 

Smith. It is true the mother testifies that she did not 

call him by these names, but she called him "babe" or 

"son"; and it is equally true that she knew all the time 

that the name by which he was known generally, and that 

which was used in the family in her presence and hearing.  

and apparently with her consent and approval, if not act

ual procurement, was contrary to the wishes and intention 

of the testator, and in violation of the expressed provisions 

of the will. When he was seven or eight years old the 

family removed to Lincoln, where, so far as the evidence 

discloses, the name of Bertrand, or one of its contractions, 

was still maintained as his Christian name, and by which 

he was known to those with whom he associated. After 

residing in Lincoln some two years, the family removed 

to California, where it remained until about the time the 

son arrived at the age of twenty-one, when they returned 

to Bennett, Otoe county, where they resided, except for 

a short time when in the state of Iowa, until the com

mencement of the present litigation. During all this period 

of time the son maintained the name of Bertrand, first 

given him, with the possible exception of rare occurrences.  

when his name would be signed with the initial letter F., 

as standing for a middle given name. At no time and 

no place does it appear from the evidence that he main-
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tained the name Finley Smith, used that name as his right
ful one, or was ever addressed by such name by those with 
whom he associated or did business. When he returned 
to the neighborhood where he had lived as a child, he was 
there again called and known by his early name of Bert 
and Bertie, and gave full recognition to that name as 
being his right one,-made no objection, correction or pro
test when so addressed. He managed and conducted his 
business affairs, received mail, signed papers, and in other 
ways held himself out to all the world by and under the 
name of Bertrand, Bert, and Bert F. Smith. All this the 
son himcsilf practically admits in his testimony while on 
the witness stand. Notwithstanding his compliance with 
the provisions of the will was vigorously challenged by the 
other children, and a trial had regarding the matter, he 
could not, nor could his mother, who must in some degree 
be held responsible for the condition of affairs, and who 
testified in his behalf, produce the slightest documentary 
evidence, save the certificate of baptism mentioned,-no 
signature, no correspondence, no written memoranda, and 
no writing of any kind during the twenty-one years of his 
life, voluntarily entered into or made by either him or 
his mother, who was his natural and legal guardian,-as 
proof that he had in good faith been given, taken, adopted 
and maintained as his true name, Finley Smith, in con
formity with the expressed desire and intention of his 
deceased father, the testator. If further proof is lacking 
of a manifest failure to comply with the conditions of the 
will, it is found in the fact that after the litigation had 
begun, and when he was called upon to show that he had 
maintained the name Finley Smith, according to the pro
visions of the will and intentions of the testator, he was 
unable to correctly spell the name Finley until he had 
been instructed after incorrectly spelling the name in sign
ing the paper first filed in the case in his behalf.  

It is urged in excuse for the action of the devisee that 
he can not be held accountable for any act or omission to 
act until he arrived at the age of his majority. But this,
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clearly, was not the intention of the testator, as expressed 
in his will, and it was for him to prescribe and define the 
terms and conditions upon which his property should de

scend on the devisee first named; and the conditions he 

imposed, it would seem, should be complied with, whether 

accomplished by the son's acts, on his own volition and 

judgment, or by another acting for and on his behalf.  
Johnson v. Warren, 74 Mich., 491; Merrill v. Wiscon

sin Female College, 74 Wis., 415; Stover's Appeal, 
77 Pa. St., 282. Clearly, from the wording of the 
instrument, it was the intention of the testator that 

the devisee should be baptized and christened Finley 

Smith within a reasonable time after his death and the 
probate of his will, and that he should maintain that name, 
and none other, as therein expressed during his natural 
life; that is, from the time of the christening and baptism, 
for the remainder of his life, he should maintain the name 
Finley Smith, given him by the contemplated christening.  
It was not the intention of the testator that he should be 

christened by the name Finley, and then, at some future 
and indefinite period, assume, be known, and maintain 
that name, but that the act of christening was to be fol

lowed continuously by all acts necessary and required to 
maintain the name thus bestowed on him, and that com
pliance with such condition should be had within a rea

sonable time after the will became operative, and be con

tinuous thenceforward during the period of his natural 
life. Drew v. Wakefield, 54 Me., 291; Carter v. Carter, 
14 Pick. [Mass.], 424; Ross v. Tremain, 2 Met. [Mass.], 
495; Tilden v. Tilden, 13 Gray [Mass.], 103, 109; Ward 

v. Patterson, 46 Pa. St., 372; Schouler, Wills, sec. 600.  
It is obvious that the testator was jealous lest that par

ticular name, and none other, should not be borne by his 
offspring and devisee; and, desirous of the name being 

maintained, uncorrupted with any other, so expressed 'him

self in unmistakable terms.: It was not incumbent on the 

devisee or his guardian to accept the conditions. Whether 

to comply with the terms of the will or not was a matter
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regarding which there was freedom of action; but the de
visee can not, without disregarding the provisions of the 
will, and doing violence to the intention of the testator, 
be allowed to accept the benefits conferred without com
plying, in truth and substance, with the conditions im
posed. But viewing the matter entirely in the light of 
the acts and conduct of the devisee, leaving out of consid
eration altogether what transpired before he arrived at 
the age of understanding and accountability, no different 
conclusion can be reached. He testifies that when he was 
nine, ten, or eleven years of age he was informed by his 
mother of the conditions of the will; and it is apparent 
she knew well and fully its provisions from the time of its 
probate, December 31, 1879. He also testifies that he knew 
of his right name under the terms of the will when he was 
seventeen or eighteen years old. And yet it is as conclu
sively shown that at no time thereafter, until after the liti
gation began, did he attempt to maintain the name Finley 
Smith, or recognize in any way that name alone as being 
his true name. While there was no formal notice given 
either him or his guardian by the executors of the condi
tions named in the will, it is too obvious for discussion 
or doubt that they were fully cognizant of them from the 
time he arrived at the years of understanding, and his 
guardian- from the time of the probate of the will. The 
conclusion is irresistible that the testator's intentions and 
his expressed conditions have been disregarded, with ref
erence to his property passing to the devisee first named, 
and, because of the non-compliance with such conditions, 
it was his intention and direction that the property should 
pass to the other children named in the will, and their 
legal heirs; and it is the duty of the courts to give force 
and effect to his intentions as thus expressed. The instru
ment was of his making, and to properly construe its pro
visions and enforce them, not to change its terms or make 
a new will, is why resort is had to the courts by those 
interested in its execution.  

Our conclusion is that, for the reasons stated, the find-

I574 NEBRALSKA REPORTS. [Vol,. (4



Rose v. Siekmann.  

ing and decree can not be sustained under the evidence.  
The decree is therefore reversed and set aside, and the 
cause remanded, with direction to enter judgment in favor 

of those entitled to the expectant estate, in conformity 
with the views herein expressed.  

REVERSED AND REMANDED.  

JAMEs A. ROSE ET AL. V. HENRY SIEKMANN.  

FILED MAY 8, 1902. No. 11,807.  

Confirmation of Sale.  

ERROR from the district court for Adams county. Tried 

below before BEALL, J. Affirmed.  

F. P. Olmstead, for plaintiffs in error.  

Snider & Logan, c6ntra.  

HOLCOMB, J.  

It is contended in this case that the trial court erred 
in entering an order of confirmation of a sale of real estate 
made in foreclosure proceedings over the objection of the 
defendant below. It is argued that the appraisement of 
the property was inadequate and "unconscionably low and 
unjust." The property was appraised at $800. Two wit
nesses, called by defendant in error, made affidavit that 
the property was worth only the sum fixed by the ap
praisers. To overcome this showing in support of the ap
praisement the plaintiff in error presented affidavits of 
two witnesses who say the property was worth $1,000.  
When the record discloses a state of facts such as just 
narrated, and a conflict of opinion as to value exists as it 

does in this case, it is difficult to discern wherein the court 

erred in upholding the appraisement and entering a final 
order of confirmation. The most that can be successfully
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urged by plaintiff in error is that the appraisers were mis
taken in the value adopted by them. This alone is insuffi
cient to justify an order vacating the appraisement. Nel
son v. Alling, 58 Nebr., 606, and authorities there cited.  
Furthermore, the property sold for more than two-thirds 
of its alleged value as contended for by plaintiff in error.  
so that if it be conceded the valuation he places on the 
property is correct he has not been prejudiced by the ap
praisement complained of. Unland v. Crane, 63 Nebr., 
451.  

The order complained of is accordingly 
AFFIRMED.  

NATHAN PRATT ET AL., APPELLEES, V. GEORGE E. LEAN, AP
* PELLANT.  

FILED MAY 8, 1902. No. 11,829.  

Confirmation of Sale.  

APPEAL from the district court for Howard county.  
Heard below before MUNN, J. Affirmed.  

Bell & Robinson, for appellant.  

F. J. Taylor, contra.  

HOLCOMB, J.  

Appellant's objections to confirmation are altogether 
without merit and can hardly be regarded otherwise than 
as frivolous. It is objected that no return of the sheriff 
to the order of sale was filed within sixty days from the 
date thereof, nor at all. It is not required that the return 
should be made within sixty days, and the record contra
dicts the other statement in the motion, the return having 
been filed before confirmation was asked and before objec
tions were interposed.  

It is also objected that no certificates of liens were filed 
before the day of sale, nor at all. This is also contradicted
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by the record, which shows the appraisal of the real estate 
on April 17 for the purpose of sale, and a filing of a copy 
thereof, together with the certificates of incumbrances, in 
the office of the clerk of the court on the day following.  

The order of confirmation appealed from is 

AFFIRMED.  

T. T. McDoNALD V. TOOTLE-WEAKLEY MILLINERY COM

PANY.  

FiLED MAY 8, 1902. No. 11,848.  

1. Peremptory Instruction: UNDISPUTED FAcTS. Where there are no 
disputed facts for the determination of the jury, it is not error 
to give a peremptory instruction in favor of the party entitled 
thereto on the undisputed facts.  

2. Evidence. Evidence examined, and held that no question of negli
gence on the part of plaintiff is presented, such as would re
lieve the defendant of his liability as guarantor of the payment 
of the debt sued for.  

3. Liability of Guarantor. It is not required that exclusive reliance 
be placed on the guaranty of a third party to pay the debt of 
another in order to recover on the liability of such guarantor.  
If the credit was extended on the faith of the guaranty this is 
sufficient.  

ERROR from the district court for Madison county.  
Tried below before CONES, J. Affirmed.  

George F. Boyd, for plaintiff in error.  

Mapes & Hazen, contra.  

HOLCOMB, J.  

This action was instituted against the plaintiff in error, 
defendant below, as guarantor, for a balance due on a bill 
of merchandise sold by the plaintiff to one Mrs. M. E.  
Northington. The written guaranty on which the action is 
grounded is as follows: 

"DEAR SIR answering to your inquery on this sheet will 
say I have Lo(ned Mrs. Northington Sufccilet capital to 

41
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Start in the Bisness she lies Now conductin and am re
sponcible for all Bills she contracts in her Bisness.  

"T. T. McDONALD." 

After the issues as made by the pleadings were formed, 
the cause was reached for trial and on the submission of 
the evidence the court peremptorily instructed the jury to 
return a verdict for the plaintiff for the amount claimed.  
A motion for a new trial being overruled, judgment was 
entered on the verdict, and to secure a reversal thereof 
the defendant prosecutes error. It is urged as grounds of 
reversal that by the peremptory instruction given, the 
trial court committed error in three particulars.  

First it is argued in brief of counsel for plaintiff in error 
that the question of whether or not the person to whom 
the goods were sold had closed out and discontinued the 

business in which she was engaged when the guaranty 
was given, and later on began a new business to which the 

guaranty did not extend or apply, should have been sub
initted to the jury as a disputed, question of fact for its 
determination. The answer alleged that the business 
which the debtor was engaged in at the time the guaranty 
was given had been closed out and 'discontinued, but later 

on a new business begun, during which latter period the 
goods, the value of which is sued for, were sold, and for 

that reason the defendant was not liable on his guaranty.  
Examination of the evidence on this point shows indis

putably that the business Mrs. Northington was engaged 
in when the guaranty was given, was continued until some 

time after the bill of goods in controversy was sold. The 

alleged discontinuance consisted only in the purchaser, 
who was a milliner, closing her millinery store for a brief 

period during the dull summer months, a part of which 

time she was absent from the village in which she carried 

on her business. The business and the business fixtures, her 
store-room and goods not sold, remained as before under 
her custody and control, and the business actively resumed 

about the time of the purchase of the goods in controversy.  
The guaraity was given January 22, the order for the
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bill of goods in controversy made August 1, and the goods 

sold August 20. *We find no disputed question of fact on 

this point to submit to the jury and the trial court there

fore committed no error in that regard.  
It is next contended that the plaintiff was so negligent 

in its effort to collect the money due from the purchaser 

as to relieve the guarantor of all liability. It is claimed 

the purchaser sold her business in January following, of 

which fact the plaintiff was advised, and requested to for

ward its account against her to a local bank for collection.  

The evidence is uncontradicted that, immediately upon re

ceipt of the information mentioned, the account was for

warded through plaintiff's attorneys to the bank, as re

quested, for collection, but before it had reached the bank 

the funds of the debtor had been withdrawn. It does not 

appear that she had at any time made any arrangement 
to pay the account. All that appears is that the bank held 

the check given as payment by the purchaser of the busi

ness to Mrs. Northington for a day or two, presumably for 

the purpose of collection. The application of the pro
ceeds of the check was at all times under the direction and 

control of Mrs. Northington, who had sold out her busi

ness. It does not appear that the bank at any time had 

funds at its disposal to satisfy the balance due on the 

account in .controversy. This certainly presents no ques

tion of negligence which in any possible view of the mat

ter could relieve the guarantor of the liability he had as

sumed.  
The third and last ground on which error is sought to be 

predicated is that the goods were sold on the strength and 

individual credit and standing of the purchaser and that 

the court erred in assuming that the goods were sold en

tirely on the strength of the guaranty. On this point it is 

s1licient to say that the plaintiff relied on the guaranty 

and extended credit on the fa ith of it. It is not required 

that exclusive reliance was placed on the guaranty. The 

seller may have relied, and probably did rely, on the credit 

and standing of the purc1hiser, as well as on the faith of
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the guarantor's ability and liability to make good any de
fault of the principal debtor, and that it did this is beyond 
serious controversy.  

We perceive no error in the record and the judgment of 
the trial court should be, and accordingly is, 

AFFIRMED.  

FANNIE MOSELEY, APPELLEE, V. J. M. FILLEBROWN ET AL, 
APPELLANTS.  

FILED MAY 8, 1902. No. 11,312.  

No Merit in Appeal From the Confirmation of Sale.  

APPEAL from the district court for .Fillmore county.  
Heard below before STUBBS, J. Affirmed.  

Charles H. Sloan, for appellants.  

John Barsby, contra.  

SEDGWICK, J.  

The Citizens' Bank of Geneva appealed from the con
firmation of a sale of real estate in Fillmore county. There 
is no merit in the appeal.  

The objection that the officer who made the sale was not 
qualified to do so is based solely upon an affidavit which 
says that he was not sheriff on the 24th day of January, 
1.900, the day of the sale. It is admitted in the brief filed 
that he was sheriff at the time the order of sale was issued 
.and no reasons are given in the affidavit, nor is there any 
statement of facts from which it might be found that he 
had ceased to be sheriff. The court found that the sale 
was duly made by the sheriff of Fillmore county and this 
objection is wholly without merit.  

It appears that no revenue stamp was attached to the 
certificate of the appraisement; but it has been several 
times held by this court that, under the act of congress 
of 1898, oiission of revenue stamps from certificates in
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legal proceedings in the state courts did not invalidate 
those proceedings.  

The decree of the district court is 
AFFIRMED.  

FRANK P. THOMAS v. ESTATE OF JOHN D. THOMAS, DE
CEASED.  

FILED MAY 8, 1902. No. 11,082.  

Commissioner's opinion, Department No. 1.  

1. Placing Law Case on Equity Docket Over Plaintiff's Objection: 
WATvER. Error in placing a law case on an equity docket over 
plaintiff's objection is waived, if at the trial plaintiff expressly 
declines hearing before a jury.  

2. Harmless Error. Error in holding witness incompetent and refus
ing all her testimony is immaterial, if the testimony offered, 
together with the proofs received, shows no right of action.  

3. Illegitimate Child: PRESCRIBED EVIDENCE OF PATERNITY. Section 
31, chapter 23, Compiled Statutes, in making an illegitimate 
child an heir of the person who "shall, in writing, signed in 
the presence of a competent witness, have acknowledged him
self to be the father of such child," only provided for the pre
scribed evidence of paternity.  

4. What Need Not Appear. No intention to make the child an heir, 
and no distinct statement that it is an illegitimate child, need 
appear in the writing.  

. Marital Confidence: MARRIAGE VOID An INITIO. A woman whose 

marriage with decedent was annulled during his lifetime be
cause of the existence of a former husband at the time of the 
marriage is a competent witness against his estate as to facts 
learned otherwise than by communications from deceased dur
ing the existence of marital relations.  

ERROR from the district court for Douglas county.  

Tried below before FAWCETTP, J. Reversed.  

John D. Ware, for plaintiff in error.

George A. MagneU, contra.
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HASTINGS, C.  

The dispute in this case relates to the construction of 
section 31, chapter 23, Compiled Statutes, 1901. The 
specific question seems to be whether the acknowledgment 
in writing, signed in the presence of a competent ,witness, 
required of the father of an illegitimate child in order to 
constitute the latter an heir, is simply a provision for 
written evidence of paternity, or whether it is a require
ment of a written instrument signifying an intention of 
the father to change the status of the child. Plaintiff's 
petition filed in the county court of Douglas county, in 
re estate of John D. Thomas, deceased, alleges that he is 
the illegitimate child of John D. Thomas; that the latter, 
about April 8, 1876, in a writing, signed in the presence of 
competent witnesses, acknowledged himself to be plain
tiff's father. He asked to be adjudged and considered an 
heir of the estate of John D. Thomas. The probate court 
decided against him. He appealed to the district court of 
Douglas county with the same result, and brings a petition 
in error to reverse the latter judgment. To this end he 
claims that the district court erred in holding that this 
was an equitable action, and that by so doing it deprived 
him of a jury trial. It appears that the action was orig
inally docketed in the district court as a law action; that 
subsequently, on defendant's applicatio', and over plain
tiff's objection, it was transferred to the equity docket. It 
appears, however, that when the cause was called for trial 

parties were expressly asked if they demanded a jury, and 
replied in the negative. It would seem that this was a 
waiver of any error that might have been committed by 
reason of docketing the cause as one in equity.  

It is next complained that the testimony of the witness 

Sylvia E. Thomas, was by the district court erroneously 

excluded on the ground that the witness was incompetent.  

This witness was on September 1, 1875, married to the 

deceased in Omaha, Nebraska, and was about April 8, 
L876, the time of the transactions as to which she was in-
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terrogated, living with him as his wife. On February 17, 

1886, the deceased was by this court granted a decree an

ulling said marriage on the ground that at the time it 

was entered into Sylvia E. Thomas had a former husband 

still living. It is claimed that the marriage of the de

ceased, having been annulled for this reason, was as if it 

had never been, and that there was no incompetency on 

her part to testify in this action. The witness was, how

ever, held to be incompetent, and her evidence excluded, 

and on this ground it is claimed the judgment should be 

reversed. It is insisted, on the other hand, by the defend

ant in error, and by the guardian ad litem in the action, 

that even if the witness was competent, and her testimony 

wrongly excluded, it was, nevertheless, error without 

prejudice. The court, at the end of plaintiff's testimony, 
dismissed the case without hearing any evidence on the 

part of the defendant estate on the ground that none had 

been produced on behalf of plaintiff. It is claimed that 

the entire transaction of alleged legitimation had been 

testified to by the witness Martha Haight. In order to 

sustain the action of the trial court, it is necessary to hold 

that the statements of Martha Haight, if taken as true, are 

-insufficient to maintain plaintiff's claim. If the testimony 

of Sylvia E. Thomas vas desired only to corroborate 

Martha Haight's statement, it could certainly have no 

greater effect than to cause the latter to be taken as true.  

If, as defendant claims, the evidence received and that 

offered, taken together, do not make a case, then it was no 

error to dismiss it. An examination of the testimony of

fered by this witness discloses that the only evidence ten

dered on her part was as follows: 
"The petitioner offers to prove by the witness Sylvia E.  

Thomas that an agreement was drawn up between Mrs.  

Martha Haight and John D. Thomas, deceased, on the 8th 

* day of April, 1876, being drawn up by William L. Pea

body, and signed by John D. Thomas, deceased, and Mrs.  

Martha Haight, and was in words and figures as follows: 

"'This agreement entered into by and between John D.
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Thomas, party of the first part, and Martha Haight, party 
of the second part, Witnesseth 

"'First. That John D. Thomas, the party of the first 
part, hereby acknowledges himself to be the father of 
Frank P. Thomas, the child born to Martha Haight on the 
4th day of March, 1876, and in consideration of that fact, 
does hereby agree with the party of the second part that 
he will pay her the sum of $200 in payments of .$16.663 
upon the first of each month for one year, and that at the 
end of said year he, the party of the first part, hereby 
agrees to adopt the said Frank P. Thomas according to 
the laws of the state of Nebraska.  

"'Second. Martha Haight, the party of the second part, 
in consideration of the foregoing, hereby agrees with the 
party of the first part that she will at the end of one year, 
surrender up the said child, Frank P. Thomas, to the said 
John ). Thomas, party of the first part, and relinquish 
all rights to said child, and further agrees that she hereby 
relinquishes all claim and right against the said John D.  
Thomas, party of the first part, on account of any claim 
that she may have against him as being the father of her 
illegitimate child, Frank P. Thomas.' " 

The witness Martha Haight testified to the drawing up 
of an agreement by William L. Peabody of that date, and 
its signature by herself and by the deceased, and that she 
and the deceased and Mrs. Sylvia E. Thomas and Mr. Pea
body were all present. Martha Haight also- testified that 
the paiier "read that he was to pay me so much a month 
until Frank was a year old, and then he acknowledged,
he said that he was the father of the child, and that he 
would take it at the end of the year,-why, he would take 
it and take it to his own home and have it adopted to him, 
because he said that he was abler for to do for it than I 
was, and Mr. Peabody drew up the writing to that effect 
that Mr. Thomas was to pay me so much a month until 
the child was a year old, and then that he was to take it 
and take. care of it and see that it was well done by." In 
respoise to the question, "Have you stated all that that.
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written instrument contained?" she replied, "Well, only 

about the most particular part of it; Frank's name and 

his age was in there." "State all that you remember, 
whether it is particular or not?" "Well, the most of it 

that he was to take him, and he acknowledged he said 
that he was the father of the child, that he had no right to 

dispute it, and he said that he would take him and adopt 
him." It would seem that the statements of Martha.  

Haight covered all the essential matter embraced in the 

offer of testimony by the witness Sylvia E. Thomas. If 
the facts stated by Martha Baight, taken as true, estab

lished no right on the part of plaintiff as an heir of de

ceased, the mere signing without attestation or delivery of 

the agreement offered to be proved by Mrs. Thomas would 

show none. It is not necessary, therefore, to consider this 

objection further until it is decided whether the facts of

fered would have availed anything if found true.  

The third and final objection to the action of the trial 

court is that it sustained the defendant's motion to dismiss 

the proceeding at the end of plaintiff's testimony on the 

ground that there was no evidence tending to establish his 

claim of legitimation. This claim rested on the testimony 

of Mrs. Dollie Winters, the claimant's half sister, who 

testified that on one occasion she asked the deceased the 

claimant's age, and was told by him that claimant was 

then thirteen years old, and the deceased added: "Any 

time you lose his age I have the papers that were drawn 

up between me and your mother; it is right in the trunk," 

-and he pointed to the trunk. Witness also testified to 

his buying clothes and school books for the claimant.  

Martha Haight testified that the claimant was the son of 

John D. Thomas; that he was born March 4, 1876; that 

she was then an unmarried woman and was never married 

to John D. Thomas; that she was present in William L.  

Peabody's office in Omaha, Nebraska, about April 8, 1876, 
and the transactions occurred as to which her statement 

has been given; that the deceased paid her the $16.661 

monthly for one ycar as agreed; that she had never seen
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the writing since the time of its signing when the deceased 
took it; that this writing was signed on the next day after 
she had entered a complaint against John D. Thomas for 
bastardy. Demand had been made for this writing upon 
the administratrix and her counsel. She and they denied 
all knowledge of it. It is claimed by them to be void be
cause not delivered, not attested, and so not. fully executed.  
It is also objected that it does not state that Frank P.  
Thomas was an illegitimate child, nor express any inten
tion to make him an heir, and that, taking the agreement 
to have been as was offered to be shown by Mrs. Sylvia E.  
Thomas, such legitimation was to be by a subsequent 
adoption, which never took place. If this statute is to be 
taken as merely requiring a particular form of evidence 
of paternity in order to render any illegitimate child coi
petent to inherit and only one that shall comply with the 
bare terms of the law, then the dismissal was erroneous.  
There was certainly competent evidence of such a writing 
having been in existence. It is true that, as tendered in 
proof, this agreement was a mere incident to the settle
ment with the mother. There is, however, proof given and 
tendered that there was a writing, signed by John D.  
Thoma.s in the presence of witnesses competent to testify, 
in which he acknowledged himself to be the father of 
claimant.- It is-earnestly contended on the latter's behalf 
that this is all that is required.  

In this view counsel are strongly supported by the case 
of Blythe v. Ayres, 96 Cal., 532. That court is expressly 
construing this same statute, and holds that holographic 
letters of the decedent, whose signing was seen by com
petent witnesses, were a sufficient compliance with the re
quirements of the law. This conclusion, so far as it rests 
on the ground that this statute was intended to permit 
any child born out of wedlock to inherit from his father, 
if he could prove his parentage in this way,'was without 
dissent. The California. court cites two holdings from 
Louisiana that the somewhat similar provisions of the 
Louisiana Code, drawn from the civil law, are simply to
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provide a means of evidence. In Succession of Fletcher, 
11 La. Ann., 59, 60, the decedent had made a deed of manu
mission of a slave, describing her as his "natural daughter 
slave," and executed it with all the formalities necessary 
in acknowledging the parentage of an illegitimate child.  
It was held to have that effect in addition to its manifestly 
intended one of setting her free. In Remy v. Municipa7ity 
No. 2, 11 La..Ann., 148, 159, the same effect was given to a 
will which contained an acknowledgment of paternity, and 
had been executed in the manner prescribed for such ac
knowledgments. Both are supported by French citations 
to the effect that only evidence of paternity of a particular 
kind is required. In Gaines v.Hennen,24 Fow. [U.S.],553, 
602, these provisions as to acknowledgment are discussed 
and traced to Justinian's Novel, 117, and held to provide 
only for such specific evidence. Some cases are cited from 
Pennsylvania in which the statute requiring only that 
wills shall be executed in presence of two witnesses is held 
not to require any signature or attestation by them.  
Combs' Appeal, 105 Pa. St., 155, 159; Camp v. Stark, 811 
Pa., 235,.238. A similar holding that no more formalities 
can be required than the legislature has expressly pro
vided appears in Will of Smith, 52 Wis., 543, 547, and in 
Welch v. Adams, 63 N. II., 344. It is to be said, however, 
that in Beach v. Botsford, 1 Doug. [Mich.], 199, 40 Am.  
Dec., 45, a requirement that a confession of judgment 
must be in writing, signed in presence of the justice and 
one or more competent witnesses, is held to require their 
attestation. In Pina v. Peck, 31 Cal., 359, the court, with.  
the concurrence of only three members,-the other two ap
parently not sitting,--held that a will duly signed and 
witnessed, describing the legatee as "my daughter," and 
bequeathing to her personal property, was of no force to 
enable the natural child to inherit real -estate, because not 
made with the intention to legitimate her and so not within 
this statute. The decision is placed on the ground that the 

statute is in derogation of the common law, and so is to be 

construed strictly. This case is expressly overruled in
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M Ythe v. Ayres, supra, because, first, it was concurred 
in1 by only three justices; and, second, because since its 
decision the statute had been incorporated into the Cali
fornia Code, together with a provision that the Code 
should be liberally construed, and not with reference to 
the common law. If this statute is to be construed as 
simply providing for special evidence of paternity, the 
fact that the writing was never delivered would seem to 
be without importance. Neither had the 'will ever been 
delivered in Remy v. Municipality ATo. 2, supra. It would 
not matter who had it if it was simply evidence of pater
nity. If, however, an intention to change the status of the 
child is required on the father's part, if the writing was in 
the nature of a grant of inheriting capacity, and to be 
effective must evince an intention of the deceased to make 
'the claimant one of his heirs, then his retention of it would 
show that such intention was imperfect, and that he de
sired still to retain his control of the matter. The non
delivery of a memorandum sufficient to satisfy the statute 
of frauds, is held to vitiate it, for the reason that it shows 
an imperfect execution, and to pass rights there must be 
such a delivery as places the instrument beyond the con
trol of the maker. Tl 7icr v. Batdorf, 24- Nebr., 83. If, as 
defendants in error claim, an instrument for the express 
purpose of acknowledging the claimant was necessary, he 
has no right. The writing itself, in providing for a future 
action of the deceased which should confer on the claimant 
the rights of a legitimate child, clearly negatives any in
tention to do so by means of the agreement then made with 
the mother. The retention of the instrument would be a 
further indication of lack of such then present intention.  
Ordinarily, of course, the intention to give a natural child 
the right of inheritance would concur with the making of 
the instrument. The cases in which there would not be 
such concurrence would be comparatively few. The ques
tion seems not to have arisen in Maine, where this statute 
has been in use since 1838 at least. Laws of Maine, 1838, 
ch. 338. In Nebraska the first territorial legislature
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adopted the Iowa statute that an illegitimate child should 
inherit from one who should acknowledge him as a child, 
but such recognition must have been general and notorious, 
or else in writing. Session Laws, 1855, p. 75. In 1856, 
another statute was passed allowing illegitimate children 
to inherit only on the intermarriage of the parents and the 
father's acknowledgment of parentage. Session Laws, 
1856, p. 125. In 1860, the present law was enacted. Ses
sion Laws, 1860, p. 64. As shown in the California cases, 
the question here is one of construction. It would seem 
that the common law of this subject is pretty thoroughly 
eliminated in Nebraska. There are some few cases in this 
country which adopt the rule that, in passing upon the 
rights of illegitimate children to inherit a strict construe
tion must be followed, as all such rights are statutory. At 
co(mon law the illegitimate, like the alien, had no herit
able blood. The construction as to the alien is that, unless 
he is expressly mentioned, he has no part in statutes of 
descent. Stemple v. Herminghouser, 3 G. Greene [Ia.], 
408; Crane v. Rceder, 21 Mich., 24; Orr v. Hodgson, 4 
Wheat. [U. S.], 453. The rights of illegitimate children 
have sometimes been treated in the same way. Pina v.  
Peck, 31 Cal., 359; Furgeson v. Jones, 17 Ore., 204. In 
Hunt v. Hunt, 37 Me., 333, in construing this same statute, 
the court says: "Who are entitled to inherit as heirs of a 
deceased person, is, in this state, to be deteriined only by 
the provisions of the statute in force at the time of his 
decease. No rules of the civil or common law, further than 
they are adopted by the statute, can afford them the least 
aid." Generally, the courts hold that statutes for the re
lief of illegitimate children should have at least a fair 
construction. In re Jessup, 81 Cal., 408; Blythe v.  
Ayres. 96 Cal., 532; Dickinson's Appeal, 42 Conn., 491; 
S~ianson v. Swan son, 32 Tenn., 446. Even the alien, when 
expressly mentioned, is given whatever the statute clearly 
calls for. It is to be noted. that the statute merely calls 
in this instance for an "acknowledgment" of a fact. It 
makes the illegitimate child "an heir of the person who
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shall, in writing, signed in the presence of a competent 
witness, have acknowledged himself to be the father ol 
such child." If no more is asked of this son than the stat
ute by its terms requires, he is entitled to a share of his 
father's estate if the evidence given and offered on his 
behalf is true. Whether or not it is true, he is entitled to 
have a jury decide if this statement of his father's is re
quired merely as evidence of his paternity. Such we con, 
elude it is. The question which was not decided in Lind 
v. Burke, 56 Nebr., 785, it seems to us should be decideid in 
the negative. No intention or desire that the child should 
become an heir seems needed if his father is pointed out 
by an acknowledgment of the paternity in the latter's own 
hand, signed in the presence of a competent witness.  
Neither does it seem that the court should add to this 
statute any requirement of delivery of this evidence, or 
that it be expressly mentioned that the child is illegiti
mate, or that the witness attest the writing. The statute 
might require all this, but by its terms does not.  

Since, under this conclusion, a new trial will be neces
sary, the question as to the competency of Mrs. Sylvia E.  
Thomas to testify must be examined. As above stated, in 

April, 1876, she was living with deceased as his wife. In 
1886 her marriage to him was by this court annulled on 

the ground that when it was contracted she had a former 
husband living. It does not seem to be disputed that at 

the time her testimony was tendered she was a competent 

witness. It had long been found that the marriage to 

Thomas had never been a lawful marriage, and as soon as 

this was legally established, the supposed wife became 

a competent witness against her supposed husband. Miles 

v. United States, 103 U. S., 304, 314. The marital priv

ilege, however, would still apply to all communications 

made by the deceased while maintaining innocently mar

ital relations with the witness. It is sought to claim that 

the evidence tendered in this case was so obtained. The 

objection, however, was to the competency of the witness 

to testify to any transactions of her supposed husband.
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In sustaining this objection the court went beyond the rule 

established in section 332 of the Code of Civil Procedure, 

which only prohibits testimony as to communications of 

one to the other while married, and applied section 331.  

In this the trial court seems to have erred. Section 331, 
disqualifying the witness, seems to apply only while the 

relation subsists. In this case it had been doubly dis

solved by annullment and death. 1 Greenleaf, Evidence, 

sec. 338. It is earnestly claimed that even section 332 does 

not apply, and Greenleaf's Evidence, volume I, section 339, 

is cited to uphold the contention that, where no lawful 

marriage existed, even communications are not privileged.  

Greenleaf does not fully sanction the doctrine, and we do 

not think it is in accordance either with section 328 or 

with section 332 of our Code of Civil Procedure. It does 

not seem, however, that the transacticn of making this 

agreement with Martha Haight in the presence of Peabody 

should be regarded as a private transaction between hus

band and wife, or what she saw and heard of it, as a com

munication, so far as the facts are shown in this record.  

Bigelow v. Sickles, 75 Wis., 427. A thorough examination 

of the proposed witness on her voir dire should be made, 

and no evidence of facts learned by communications from 

the deceased while they held the relation of husband and 

wife should be permitted. What she learned otherwise 

than through her husband's communications to her would, 
however, seem competent.  

It is therefore recommended that the judgment of the 

district court be reversed, and the cause remanded for 

further proceedings.  

DAY and KIRKPATRICK, CC., concur.  

By the Court: For the reasons stated in the foregoing 

opinion, the judgment of the district court is reversed, and 

the cause remanded for further proceedings.

REVERSED AND REMANDED.
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HATTIE S. BRINKWORTH ET AL. V. ALFRED IIAZLETT, RE
CEIVER.  

FILED MAY 8, 1902. No. 11,679.  

Commissioner's opinion, Department No. 1.  

1. Receiver: EXECUTION: RETURN NULLA BONA: STOCKHOLDER'S 

LIABILITY: CONDITION PRECEDENT. It is not necessary that a 

receiver of an insolvent bank procure executions against him

self and a return of ulla bona on all claims against the bank 

before commencing action to enforce stockholder's liability.  

2. Action: DEFENSE. In such action misconduct of the receiver and 

his possession of unreported assets is no defense.  

3. Conflicting Evidence: FINDING. Where evidence is merely con

flicting, finding of the trial court that a party was owner of 

certain shares in the bank at the time of insolvency will not 

be disturbed.  

4. Claim: BAsIs OF ACTION. The "claim," which can furnish the 

basis for an action to compel a devisee to return a portion of 
estate assigned to him by proper probate proceedings, must be 

one allowed in the probate court, or "established" by proper 
legal proceedings elsewhere, as a liability of the estate involved.  

ERROR from the district court for Gage county. Tried 

below before LETTON, J. Affirmed in part.  

Ernest 0. Kretsinger, for plaintiffs in error.  

G. M. Johnston and Fulton Jack, contra.  

HASTINGS, C.  

Mrs. Delia B. Hotchkiss was owner of four shares of 

capital stock of the American Bank of Beatrice, of par 

value of $100 each. The bank failed, and closed its doors 

July 1, 1893, and the state banking board took possession.  
A bond in the sum of .$100,000 was given by the bank and 

its officers and the assets turned back and nine months 

allowed for voluntary liquidation. The liabilities were 

not paid and March 1, 1899, defendant in error was ap

pointed receiver and took charge of the assets. Mrs. Hotch

kiss died on July 2, 1897, in Gage county. She was pos-
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sessed at the time of her death of real and personal prop
erty in the county more than sufficient to pay all her debts, 
-including any liability to the American Bank or its cred
itors on account of this stock. August 30, 1897, a petition 
to probate the will of Mrs. Hotchkiss was filed. Septem
her 24,1897,was fixed as the day of hearing, and due notice 
given, and on that day the will was admitted to probate 
and administration with will annexed was granted to W.  
H. Mahanah. He gave bond, took his oath and assumed 
the duties of administrator the same day, and on the same 
day six months were allowed for filing of claims against 
the estate, and the first Monday in June fixed as the time 
for hearing them. An order was entered that notice of 
this be given by publication in the Beatrice Weekly Ex
press, which was done. March 25, 1899, the administrator 
petitioned to be discharged and for settlement of his ac
count. His petition was set for hearing April 21, 1899, and 
notice was given. On that day the account of the admin
istrator was settled and, according to the terms of Mrs.  
Hotchkiss's will, $537 was ordered distributed to Mrs.  
Bridges, her daughter, and plaintiff in error here. A like 
sum was allotted to Mrs. Brinkworth, the other plaintiff 
in error, and $53.94 to the Congregational Church of Bea
trice, and $104 to the Congregational Church of Odell and 
some real estate to another daughter, Mrs. McMahon. In 
the meanwhile, on June 27, 1898, the receiver had reported 
the assets of the bank exhausted and its liabilities to a 
large amount unpaid, and had been ordered to bring suit 
to enforce the liability of the stockholders. November 15.  
1898, the receiver filed a petition in the district court of 
Gage county against fifty-nine persons and corporations, 
setting out the incorporation and the insolvency of the 
bank, his receivership, the disposition of the assets, the 
remaining liabilities of the bank and that the defendants 
were stockholders either in their own right or as trans
ferees and successors in trust. Among the defendants 
Delia B. Hotchkiss was named. She was already dead, 
as has been seen. June 22, 1899, an amended and supple
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mental petition was filed, setting out her death, the ap
pointment of her administrator, that he received $1,450 
of personal property, and paid $214 expenses, and dis
tributed the rest as above stated, and was discharged on 
May 12, 1899, on filing his receipts, and that a lot in Bea
trice was assigned to Mrs. McMahon. Four hundred dol
lars was claimed from these distributees on account of 
Mrs. Hotchkiss's liability as a stockholder. Summons was 
issued on the supplemental petition for Mrs. Bridges, Mrs.  
Brinkworth, the two churches and Mrs. McMahon. No 
service was obtained upon the latter nor upon the church 
of Odell. The service upon the Congregational Church of 
Beatrice was upon Hugh J. Dobbs, trustee. There was 
no appearance by any of these last three. Mrs. Brink
worth and Mrs. Bridges answered, denying generally; al
leging the receiver had funds of the bank not accounted 
for, the execution of the $100,000 bond and the turning of 
the assets over to the obligors without Mrs.' Hotchkiss's 

consent, the sufficiency of the bond to provide for all 
claims, and that this action without her assent released 
Mrs. Hotchkiss; that the receiver's authority was disputed 
by the creditors who were most of them looking to the 
bond; improper settlements with debtors of the bank; the 
statute of limitations; and the administration of Mrs.  
Hotchkiss's estate with no claim filed against it and that 
thereby all claim against them was barred. In the same 
action John Warren had answered previously, denying 
generally, setting out the same defenses as to the action 
of the receiver in managing the estate and in addition had 
claimed negligence in not proceeding against the estate 
of Delia B. Hotchkiss. He also alleged that his daughter, 
Florence Warren, in 1888 became owner of ten shares of.  
the stock and subsequently five more were issued to her, 
in consideration of work for the bank as bookkeeper; that 
she died in 1891 and before her death gave the stock to 
her brother and sister; that after her death, against War
ren's objection, this stock was taken up and a new certifi
cate issued to him; that he, on behalf of his son and
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daughter, the true owners, traded this stock, before any 
liability accrued on it, to one Frorer and the considera
tion was turned over to the true owners and the stock 
assigned and requested to be transferred on the bank's 
book, and, if it was not done, no fault nor liability attached 
to him, Warren. This answer of Warren's seems to have 
led to the proceedings against the beneficiaries under Mrs.  
Hotchkiss's will. Replies were filed denying the new mat
ter in the answers and denying the sufficiency to constitute 
a defense, of the allegations of funds in the receiver's 
hands, and of the various allegations as to the previous 
management of the trust. The court found the bank insolv
ent and that the receiver had exhausted its assets and ob
tained an order to proceed against the stockholders; found 
the liabilities as alleged; found that Mrs. Hotchkiss and 
John Warren were owners, respectively, of four and fifteen 
shares in the bank when it failed, and liable for $400 and 
$1,500, respectively. The court also found that Mrs.  
Brinkworth and Mrs. Bridges each received $537.37 from 
Mrs. Hotchkiss's estate and the Beatrice Congregational 
Church $53.74 and that each of them were liable for the 
whole $400 on account of Mrs. Hotchkiss's shares, not ex
ceeding, however, the amount received by each. There were 
findings, also, as to the rest of the stock, that each holder 
was liable in this action for the face amount of it, and 
judgment was entered against each holder for the amounts 
named, with a proviso, as to Mrs. Brinkworth and Mrs.  
Bridges and the Beatrice Congregational Church, that the 
recovery from each was not to exceed the amount found 
to have been received from Mrs. Hotchkiss's estate.  

There are fifty-five assignments of error, but in the brief 
only four are urged: First, that there can be no recovery 
against Mrs. Brinkworth and Mrs. Bridges because of the 
failure to file any claim against the estate of Mrs. Hotch
kiss while it was in progress of administration; second, 
that John Warren was not a stockholder in fact, and not 
liable as such; third, that there was error in holding that 
the defendants should n't be permitted to prove assets
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still in the hands of the receiver unaccounted for by him 
and losses through his negligence; and in addition to these 
three, that the record does riot show executions issued and 
returned unsatisfied on each of the various judgments 
against the bank and the receiver.  

It is claimed that the failure to allege such executions 
is fatal to the receiver's pleading, and the failure to prove 
it, to any recovery. It is admitted that three such 
executions, issued and returned in 1895, were shown; 
but it is claimed that this is not sufficient, but 
that the issuance and return of executions should 
have been alleged and proved as to each of the claims.  
This last assertion of error hardly seems to require 
further consideration. If the action were brought, as is 
permitted by some statutes and practiced in some juris
dictions, directly by the creditor, it might be required of 
him to show an execution against the bank before assail
ing a stockholder, as such. But surely a receiver ought 
not to be required to issue and pay for executions against 
himself in order to make sure he has no trust funds still 
in his hands. If the statute expressly required such an 
absurdity, it would have to be gone through with. It would 
hardly be worthy of a court to require it by judicial con
struction.  

The complaint that there were, or ought to be, funds 
applicable to these debts still in the receiver's hands, does 
not appear any better founded. The creditors were en
titled to have the stockholders respond if the assets of the 
bank were in fact gone, if tfhy were gone without such 
fault on the creditor's part, as di-(hargred the debt. There 
seems no more reason for holding that the orders approv
ing the receiver's reports, and the finding that the re
sources of the bank were exhausted, were disputable in 
this action, than for a like holding as to the creditor's 
judgment against the bank and its receiver. The receiver 
was no more an adverse party to the stockholders in dis
posing of the property than he was to the creditors in 
proving their claims. If either suffered damage by his 
wrong-doing, they had a remedy on his bond.
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The question as to John Warren is simply one of fact.  
Was he, or was he not, a stockholder under the evidence 

in the case? The trial court found he was and his counsel 
claims the evidence does not sustain the finding. His 

daughter, Florence, who died in 1891, had at that time 
fifteen shares. Warren testifies that she orally assigned 
these shares to her brother and sister. He made out a 
release or assignment to the bank dated May 25, 1891, 
as "sole heir and legal representative of Florence Warren." 
He says this was done at that date, but later, but does 

not deny executing the assignment. A new certificate in 

his own name was made, which he says he objected to, but 

finally took. He admits his signature to a receipt for it 

to the bank. There is evidence tending to show he received 

a dividend July 1, 1892, though he denies this. In that 

year, or early in the next, he traded the new certificate 
to one Frorer, of Lincoln, Illinois. This trade was com

pleted only after the closing of the bank and Warren then, 
in August, or later in 1893, assigned the certificate. The 

most that can be said as to this evidence is that it is con

flicting and the trial court's decision should not be dis

turbed.  
The first point made has been left until the last, because 

it has caused the most difficulty here, as it did evidently at 

the trial. The trial court, on June 12, 1899, at a hearing 

as to a claim of defect of parties defendant, found that the 

legal representatives of Delia B. Hotchkiss were necessary 

parties, and entered an order requiring the receiver to 

make the legal representatives of Delia B. Hotchkiss par
ties. June 22, 1899, supplemental petition was filed 

against the legatees, as before stated. It is claimed that 

the finding against these legatees can not be supported, 

because the claims were not presented against the es

tate and were barred by the six months' notice and order 

barring claims. Compiled Statutes, ch. 23, sec. 226. De

findant -in error, however, says that the claim at the 

time of the bar was a contingent one, and only became 

absolute and enforceable for a definite sunm when the assets
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of the bank were exhausted and the liabilities left unpaid.  
Farmers' Loan & Trust Co. v. Funk, 49 Nebr., 353; Van 
Pelt v. Gardner, 54 Nebr., 701. This made it a contingent 
claim. Stichter v. Ctco, 52 Nebr., 532. As a contingent 
claim it was not barred. It might be presented to the pro
bate court, or to the executor or administrator, at any time 
within two years after the time limited for presenting 
claims. . Compiled Statutes, ch. 23, sec. 260. If it did not 
accrue within two years it might be presented at any time 
within a year after it accrued. Sec. 262.  

It remains to be considered, however, whether the fact 
that an action remained against the estate authorized the 
making of the legatees parties without proceeding to es
tablish the claim against the estate, as such. The legatees, 
merely as such, would not be proper parties to this action.  
If, as the court found, it was necessary that the estate of 
Delia B. Hotchkiss be a party to the proceedings, a new 
administrator must be appointed for such purpose. The 
legatees, even if all were made parties and served, would 
not do as personal representatives of the deceased. They 
would have no authority to act jointly. They could 
only be made parties under the provisions of sections 
263 and 266 of the statute cited. These sections appear to 
contemplate the establishment of a claim against the estate 
first. Section 263 expressly provides for a liability of heirs, 
devisees or legatees who have received property "when 
a claim shall be presented within one year from the time 
when it shall accrue and be established, as mentioned in 
the preceding section." The "establishment," as shown by 
reference to. sections .261 and 262 of the statute cited, is 
by allowance in the probate court or on appeal from it.  
Section 266 closes with the provision that "no such action 
shall be maintained unless commenced within one year 
from the time the claim shall be allowed or established." 
Clearly neither of these sections contemplate an action 
against an heir or devisee until the claim is "establishdl" 
against the estate. No doubt, as ordered by the trial court, 
the personal representative of the deceased stockholder
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was a proper party, and if an administrator had been ap
pointed and made a party here, and the result had been the 

same finding of liability on this stock that resulted, be

yond all doubt, when such result was certified to the county 
court, the claim would have been "established,'' and the 

basis laid for demanding a return of so much of the estate 

from any legatee who had received it. Defendant in error 

cites South Milwaukee Co. v. 1!Isrplvy, 88 N. W. Rep.  

[Wis.], 583, to the effect that the action may proceed di

rectly against the recipients of the estate. The Wisconsin 

statute, however, on which the couart was acting in that 

case, contains no such provisions as ours as to an estab

lished claim. Moreover, it is not a statute regulating de

scent and distribution but a code provision as to civil 

actions.  
It seems clear that the basis of a proceeding against an 

heir or devisee to recover property assigned him by the 
probate court, is' an allowed or established claim. As the 

time is now gone by for presenting such claim, it is recom

mended that the decree of the trial court as to the legatees 
of Delia B. Hotchkiss be reversed and the action dismissed 

as to them, and as to all the other matters in the decree 

that the same be affirmed.  

DAY and KIRKPATRICK, CC., concur.  

By the Court: For the reasons stated in the foregoing 

opinion, the decree of the trial court as to the legatees 
of Delia B. Hotchkiss is reversed and the action as to. them 
dismissed, and as to all of the other matters in the decree 
the same are affirmed.  

JUDGMENT ACCORDINGLY.

VOL. 61] JANUAR%'Y TERM, 1902. 599



State v. Eskew.  

STATE OF NEBRASKA, EX REL. CYRUs E. WATSON, DEPUTY 

LABOR COMMISSIONER, V. LAURENCE N. ESKEW, As

SESSOR.  
FILED MAY 8, 1902. No. 12,614.  

Commissioner's opinion, Department No. 1.  

1. Assessors: ADDITIONAL DUTIES: COMPENSATroN: VALTDITY OF 
STATUTE. It is no objection to the validity of a statute, im
posing an additional duty on assessors, that no special provis
ion for their compensation is made.  

2. Deputy Labor Commissioner: CONSTITUTIONALITY OF LAw. The 
act of 1887, imposing the duties of labor commissioner on the 
governor of the state, and providing for the appointment of a 
special deputy to assist in discharging them, is not in violation 
of section 26, article 5 of the state constitution.  

3. Labor Statistics: CONSTITUTIONALITY OF LAw. The amendatory 
act of 1897 to sections 2066 and 2068 of Cobbey's Consolidated 
Statutes, requiring assessors to -procure certain labor statistics, 
is germane to the provisions of the original act, and to the 
requirement of the original section 2066, that the deputy com
nissioner collect statistics, and is not in violaliun of section 11, 
article 3 of the state constitution.  

ORIGINAL application for a writ of mandamus to compel 
the respondent, as assessor, to collect certain statistics.  
Writ allowed.  

Frank N. Prout, Attorney General, Norris Brown, and 
William B. Rose, for relator.  

F. A. Boehnter, contra.  

HASTINGS, C.  

This is a mandamus to compel the collection of certain 
statistics by the assessor of Lancaster precinct of Lan
caster county. By the act of April 13, 1897, entitled "An 
act to amend sections 2066 and 2068, and to create a new 
section to be numbered 2071, of Cobbey's Consolidated 
Statutes of Nebraska, 1893, and to repeal sections 2066 
and 2068 as they now stand" (Session Laws, 1897, p. 247), 
township and precinct assessors are required to enroll all
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persons over twenty-one years of age in their respective 
precincts, together with their occupation. Assessors are 

also required to return the products of farms or manufac

tories during the previous year, and the wages received by 

wage workers. The respondent refuses to perform this 

duty for the reason that the act in question is, as he claims, 
unconsitutional and void. The grounds of this claim are 

that the original act of 1887 was and is unconstitutional 

and void because contrary to section 26 (if article 5 of the 

state constitution, in that it creates an executive office.  

contrary to the inhibition of that article. It is further 

claimed that the amendatory act of 1897 is void for the 

reason that it not only attempts to amend a void act, but 

is not germane to the provisions sought to be amended.  

and hence its subject is not expressed in its title. It is 

further objected that the act of 1897 is void, because no 

compensation is provided for the assessor's work.  

This latter claim is not well founded. The compensa

tion attached by law to an office is payment for all the 

services required of the incumbent. State v. Meserve, 58 
Nebr., 451. Moreover, the compensation provided for as

sessors is a per-diem. The.act of 1897 did not change the 

number of hours in a day any more than it did the length 

of the hours. No reason is perceived why $3 per day is not 

just as adequate compensation for taking industrial sta

tistics as it is for taking enumerations of property. If 

more days are required, the bill of the assessor will doubt

less be that much larger. He would hardly need the en

couragement of a special provision for compensation to 

induce him to claim it.  
To the proposition that the act of 1887 established the 

office of labor commissioner in violation of section 26, 
article 5 of the constitution, the cases of State v. Poynter, 

59 Nebr., 417, State v. Burlington Ml3. R. R. Co., 60 Nebr., 

741, and State v. Fremont , E. & M. V. R. Co., 60 Nebr., 749, 

are cited, together with Smyth v. Ames, 169 U. S., 466, 171 

U. S., 361. The first of the above cases,-State v. Poynter, 

-holds chapter 47 of the Session Laws of 1899 to be un-
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constitutional for the reason that it provides, with refer
ence to insurance companies, for a mode of taxation not in 
harmony with the state constitution. It holds that these 
provisions were the inducement to the passage of the rest 
of the bill, and therefore that the entire act falls with the 
provision relating to taxation. A somewhat careful exam
ination of the opinion fails to disclose any suggestion that 
the act in question was void because providing for an in
surance commissioner, and so in conflict with section 26 
of article 5 of the state constitution. State v. Burlington 
& M. 1. R. Co., supra, finds that chapter 60 of the Session 
Laws of 1887 is void, because in the form in which it was 
finally enrolled and signed it was never passed by either 
branch of the legislature. The Elkhorn Case is simply a 
reaffirmance of the preceding one. The applicability of 
Smyth v. Ames to the case under consideration is not per
ceived. The only conclusion in it which seems to have 
relation to the matter in hand is the proposition that an 
unconstitutional act is void.  

The form of the act of 1887, "to provide and continue 
a bureau of labor and industrial statistics and define the 
duties of its officers" (Session Laws, 1887, ch. 47), was 
unquestionably adopted to avoid the provisions of the 
state constitution (section 26, article 5) that no other 
executive state office should be continued or created, and 
that the duties devolving upon officers not provided for by 
the constitution should be performed by the officers therein 
created. The objection to the act is that it authorizes the 
governof, who is named as commissioner, to perform his 
duties, as set forth in the act, by deputy. It amounts to a 
contention that the authorization of deputies for the state 
officers, named in the constitution, is prohibited. The 
statement of the proposition seems to carry with it its own 
refutation. The practice of employing deputies in such 
offices has not arisen since the adoption of our constitution 
of 1875. It was certainly well known to the distinguished 
men who drafted that instrument, as well as to the voters 
to whom it was submitted. If they had meant to forbid
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any such practice, they would have done so in direct terms.  
The objection that the act is unconstitutional because the 
duties provided in it may be performed by deputies, can 
not be sustained.  

The other objection raised is to the constitutionality of 
the amendatory act. The basis of the objection is that it 
is not germane to the sections proposed to be amended, 
and therefore its subject is not indicated in its title, and 
that it is consequently j violation of section 11, article 3 
of the state constitution. The title of the amendatory act 
is given above. It purports to amend two sections and 
add another to Cobbey's Consolidated Statutes of 1893.  
and, to repeal the two sections as they then stood. The 
chapter in which these sections occur in Cobbey's Statutes 
is headed "Labor" and consists of the act of 1887, before 
discussed, with some other provisions. The amendment 
to section 2066 consists in the insertion bodily into this 
section of a provision for the posting up in factories and 
workshops of the laws and regulations with reference to 
child labor, hours of labor, and provisions for health and 
safety of the employees, and the establishment of a penalty 
for destroying such notices, which had previously formed 
section 2068. For section 2068 was substituted the pro
visions for collecting statistics on the part of the assessors 
as above stated, and a provision that these should be re
turned to the county clerk, who should forward summaries 
of them to the deputy commissioner. These statistics are 
to be compiled by the deputy commissioner in his biennial 
report to the governor. Of course, if these new provisions 
are germane to the matters contained in the original see
tions, they are sufficiently covered by their title as an 
amendatory act. Dogge v, State, 17 Nebr., 140; State v.  
Berk, 20 Nebr., 375. In Miller v. Hurford, 11 Nebr., 377, 
381, cited by respondent, a section of the revenue law, 
which origin'ally provided that taxes upon real property 
should be a perpetual lien, was under consideration. It 
was held that any amendment in relation to the lien or 

its enforcement would be valid. In this case the original
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section 2066 provided for the gathering of facts and sta
tistics by the deputy commissioner. The new act provided 
for the furnishing him with such facts and statistics 
through county clerks and assessors. Section 4 of the 
original act contained extensive provisions as to the col
lection, collation and publication of such facts. The re
quirement that these precinct officers should assist in this 
process seems entirely germane, not only to the other pro
visions of this act, but to the especial one of original sec
tion 2066 as to the gathering of statistics by the deputy 
commissioner, and seems to be covered by the comprehen
sive title of the original act, "To provide and to continue 
a bureau of labor and industrial statistics." No act of 
the legislature should be held unconstitutional unless such 
holding is clearly requisite to a fair and full application of 
constitutional requirements to such legislation. In this 
case it does not seem necessary.. To maintain a bureau of 
statistics, it is clearly necessary that some one gather 
them; and to a provision that a deputy labor commissioner 
shall do so it seems that an amending provision that it 
shall be the duty of assessors is germane.  

We do not find the original act or the amendment void 
for any of the reasons urged, and it is recommended that 
the peremptory writ of mandamus prayed for in this case 
be allowed.  

DAY and KIRKPATRICK, CC., concur.  

By the Court: For the reasons stated in the foregoing 
opinion, the peremptory writ prayed for in this case is 
allowed.  

WRIT ALLOWED.
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MICHAEL GOREY ET AL. V. CATHERINE KELLY ET AL.  

FILED MAY 8, 1902. No. 10,777.  

Commissioner's opinion, Department No. 1.  

1. Liquor-Seller: CIVIL DAMAGES: Loss OF SUPPORT: INSTRUCTION: 
COxTIxNrlTY OF INTOXICATION. Instruction that plaintiffs in ac
tion against liquor sellers are entitled to compensation for loss 
of support caused by the husband and father's intoxication 
from all who sold or gave him the liquor causing such intoxi
cation, held not to assume improperly any continuity of such 
intoxication.  

2. Meaning of "Support," as Used in Statute. Instruction that "sup
port" in the statute as to intoxicating liquors does not mean 
the bare necessaries of life, but such means as would enable 
plaintiffs to live in a "style and condition and with a degree of 
comfort suitable and becoming to their stations in life," held 
proper.  

3. Instruction. Instruction that the furnisher of any part of liquor 
causing the loss of support is liable to the full extent of the 
loss, approved.  

4. Evidence. Evidence examined and held sufficient to uphold ver
dict for plaintiffs for $400.  

ERROR from the district court for Dodge county. Tried 
below before MARSHALL, J. Affirmed.  

F. Dolezal, for plaintiffs in error.  

Enos F. Gray and Vesta Gray, contra.  

DAY, C.  

Catherine Kelly and her minor children brought this 
action in the district court for Dodge county against 
Michael Gorey et al. to recover damages to their means- of 
support in consequence of the defendants having sold in
toxicating liquors to Martin Kelly, the husband of said 
Catherine, and the father of said minors. The period dur
ing which the plaintiffs allege they were deprived of sup
port by reason of the intoxication of the husband and 
father, was from April 15, 1893, to Yrarch 24, 1897. The
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answer of the defendants was a general denial. There was 
a verdict and judgment for $400 in favor of the plaintiffs, 
to review which the defendants have brought the case to 
this court by proceedings in error.  

It appears that the defendants during the period above 
named were conducting the "Mike Gorey" saloon in North 
Bend, Nebraska. The first two years of this period the 
license for the saloon was in the name of Michael Gorey, 
the third year in the name of Michael Chapman and the 
fourth year in the name of James Gorey. The other two 
defendants, John and Patrick Gorey, were not licensees, 
but they were at all times hereinbefore referred to at that 
saloon habitually making sales and assisting in running 
it, and at short intervals during the entire period all of the 
defendants indiscriminately sold intoxicating liquors to 
the said Martin Kelly. It also appears that during the 
entire period, Martin Kelly was very frequently at the 
saloon, drinking, and that he there obtained bottles of 
whiskey which he took to his home and drank. Some of 
the witnesses swear that he was at the saloon three times 
a week buying and drinking intoxicating liquors. While 
it appears that he obtained some liquors elsewhere, it was 
shown that most of his liquor was procured at that saloon.  

There is no dispute in the evidence that on October 14, 
1891, Catherine Kelly was married to Martin Kelly, and 
that the minor children named as plaintiffs are the fruits 
of said marriage and that the said Catherine Kelly since 
her marriage, and the said minor children since their birth, 
have been dependent upon the husband and father for their 
means of support, and that they together constitute one 
family. The evidence also shows that prior and up to 
April 15, 1893, Martin Kelly was an industrious man of 
twenty-six years of age, engaged in farming, comfortably 
fixed to support his family, and was earning and furnish
ing to their support about $100 a year, and, in addition 
thereto, accumulating some property; that during the 
years complained of he became addicted to the habitual 
use of intoxicating liquors, and was drunk or sick from
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the effects of his excessive drinking more than half of the 
time, and was wholly unfit, by reason of his intoxication, 
to perform any labor; that he became dissolute, idle and 
improvident, neglected his farm and business, and during 
the entire period of four years contributed to the support 
of his family but $400; that Mrs. Kelly had been compelled 
to provide for her own wants and for her children, and 
that she supported herself and children by her individual 
labor. It was also shown that $400 a year was reasonably 
necessary to support the plaintiffs.  

One of the errors assigned relates to the giving of in
struction No. 6, which is as follows: "6. You are in
structed that as the wife and children of the said Martin 
Kelly the plaintiffs are legally entitled to support from 
him and that under the laws of this state, if by reason of 
intoxication or intemperance in the use of intoxicating 
liquor on the part of the said Martin Kelly the plaintiffs 
have been injured in their means of support to the extent 
of such injury, to be ascertained from the evidence they 
are entitled to compensation in damages from the person 
or persons who sold or gave to him the intoxicating liquors 
which in whole or in. part caused such intoxication or 
caused or fostered such intemperance." The criticism is 
made that this instruction assumes that the disqualifica
tion was continuous. This contention is not, in our opin
ion, supported by a fair construction of the language used 
by the court. The. instruction is clearly within the rule 
announced by the repeated decisions of this court. In 
Elshire v. Schuyler, 15 Nebr., 561, this court held that the 
statute regulating the traffic in intoxicating liquors in 
effect declares the act of producing intoxication a wrong, 
and makes every one who has contributed to it by furnish
ing intoxicating liquors a wrongdoer, and liable. In that 
case it was also held that where, by reason of intoxication, 
a husband is rendered incapable of providing for his fam
ily, the wife may recover against the person furnishing the 
liquors for the loss of means of support during such in
toxication. In Jones v. Bates, 26 Nebr., 693, it was held
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that a married woman and her minor children, constitut
ing one family, miight join in an action for the loss of 
means of support, caused by the intoxication of the hus
band and father against those who furnished him intox
icating liquors, and that all persons who furnished intoxi

cating liquors which contributed to the intoxication may 

be joined as defendants. In lardll v. McConucil, 23 
Nebr., 152, it was held that, where intoxicating liquors 
were sold to one who is disqualified to earn a support for 

his family by reason of his intoxication, thle liability at

taches and continues throughout the period of such dis
qualification, whether the same terminates during the 

license year oTr continues for a longer time, and that there 

could be no apportionment of the damages among the dif
ferent defendants. Uldrich v. Giltore, 35 Nebr., 28S; 
Warrick v. Rounds, 17 Nebr., 411.  

It is urged that instruction No. 7 given by the court was 

prejudicial. The instruction, in so far as it is complained 
of, is, in substance, that the term "means of support," as 
used in the instructions, is not confined to the bare necessi
ties of life, but includes all such means of support as 

would enable the plaintiffs to live in a "style and condi

tion and with a degree of comfort suitable and becoming 
their stations in life," etc. The use of the term "style" is 

criticised as being a matter purely of individual taste. In 
Warrick v. Rounds, 17 Nebr., 411, it is said that "the right 

of support is not necessarily limited to the bare neces
saries of life. The condition of the family is proper to be 

considered by the jury." The word "style" means mode 

or manner. We are unable to see how the use of the word 

"style" in the instruction could have worked to the de

fendants' prejudice.  
It is also urged that instruction No. 8 is prejudicial to 

the defendants. This instruction is as follows: "8. In 

determining the amount of such damages you are at liberty 

to consider the habits, health and estate of said Martin 

Kelly on and prior to April 15, 1893, the profits of his labor 

or occupation, the income from his property, if any, and
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the condition of his said family at such time so far as such 
facts may appear from the evidence given in the case." 
An instruction in almost the identical language was ap
proved ly this court in Jones v. Bates, 26 Nebr., 693.  

Objection is also urged to instruction No. 9. By it the 
court instructed the jury that in actions of this character 
the injuied party may sue any or all the persons who have 
furnished the intoxicating liquors, or any part of them, 
which caused, or in any degree contributed to, the intoxi
cation from which the injury resulted, and may recover, 
if the testimony warrants it, from any one or more of the 
persons who furnished such liquor, or any part of it, the 
whole of the damages to their means of support resulting 
from such intoxication. This instruction is in strict ac
cord with the former holdings of this court. TWardell v.  
McConnell, 23 Nebr., 152; C(hnclir v. Sawyer, 42 Nebr., 
362.  

From an examination of the instructions given by the 
court and those refused which were requested by the de
fendants, we are satisfied that the instructions as applied 
to the facts established fully and fairly stated the law as 
announced by the dccisions of this court.  

We have examined the testimony, and ate clearly of the 
opinion that it is aimple to sustain the judgment. There 
is no material error in the record, and we therefore recoin
mend that the judgment be affirmed.  

IsrT1Nhs and I1RKPATRICK, CC., concur.  

By the Court: For the reasons stated in the foregoing 
opinion, the judgment of the district court is 

AFFIRMED.

43
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German Nat. Bank of Beatrice v. Atherton.  

GERM A N NATIONAL BANK OF BEATRICE ET AL. V. J. S.  
ATHERTON.  

FIMED MAY 8, 1902. No. 11,723.  

Commissioner's opinion, Department No. 1.  

1. Judgment Lien: INDEX: SEARCH: METZ V. BANK. A judgment which 
is valid as soon as rendered does not become a lien upon real 
estate, as against a subsequent purchaser without notice, until 
properly indexed, and a purchaser need not search for judgment 
liens further than to examine the proper index. Metz v. State 
Bank of Brownville, 7 Nebr., 165, followed.  

2. Admission of Fact: MIsAPPRnEENsIoN. When an admission of 
fact is made by counsel upon the trial under a misapprehen
sion, the court should, in the exercise of a wise discretion, 
relieve against it.  

3. Evidence. Evidence examined, and held to support the finding 
of the court both as to diligence on the former trial and the 
sufficiency of the defense presented at the second one.  

ERRoR from the district court for Gage county. Tried 
below before LETTON, J. Affirmed.  

Ernest 0. Kretsinger, for plaintiffs in error.  

A. H. Babcock, Samuel Rinaker and R. S. Bibb, contra.  

DAY, 0.  

This is a proceeding in error from the judgment of the 
district court for Gage county granting a new trial at a 
term subsequent to the rendition of the judgment, on ac
count of newly-discovered evidence, in an action wherein 
John S. Atherton is plaintiff and the German National 
Bank et al. are defendants. The facts necessary to an un
derstanding of the questions presented by the record are 
substantially as follows: On February 11, 1893, the Ger
man National Bank recovered a judgment in the district 
court of Gage county against C. L. Schell for $2,636, which 
judgment was duly entered upon the court journal. At 
that date the said Sciell was the owner in fee of lots 11
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and 12, in block 92 in the city of Beatrice, Gage county.  
On May 10, 1893, Schell and his wife conveyed the said 
lots by warranty deed to William H. Cramer, and on the 
same day Cramer and wife conveyed the premises to Eme
line A. Schell. On May 15, 1895, Emeline A. Schell and 

husband conveyed the south sixty feet of said lots to M.  
A. Atherton for the named consideration of $350, the 
actual consideration for the transfer being somewhat less.  

A short time thereafter the said premises were conveyed to 
R. D. Kiplinger, and by him deeded to John S. Atherton, 
the plaintiff. All of the above-mentioned deeds were duly 
recorded in the office of the register of deeds of Gage 
county. After acquiring the title to said premises, Ather

ton erected buildings thereon, and otherwise improved the 
property. One of the witnesses fixed the value of the i
provements thus made at $2,000. On July 16, 1898, the 
German National Bank caused an execution to, be issued 
upon its judgment against Schell, and placed the same in 
the hands of the sheriff, who levied upon the whole of said 

lots 11 and 12 as the property of C. L. Schell, and was 
proceeding to advertise and sell the same to satisfy the 
execution. Before the sale was made John S. Atherton 
filed a petition praying for a writ of injunction against the 
German National Bank and the sheriff to prevent them 
from selling the south sixty feet of said lots to satisfy the 

judgment. Upon the trial of this cause the court found 

in favor of the defendants, and dismissed the plaintiff's 

cause of action. After the adjournment of the term at 
which this judgment was rendered, the plaintiff filed a 

petition for p new trial under the provisions of section 318 
of the Code of Civil Procedure, alleging as a basis therefor 

newly-discovered evidence. Upon a hearing upon this 

latter motion the court vacated its former judgiment and 

granted a new trial. To review this judgment granting a 

new trial, the defendants have brought the case to this 

court by proceedings in error.  
The newly-discovered evidence which forms the basis of 

the plaintiff's applieatioi for a new trial, was. evidence
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establishing the fact that the bank's judgment against 
Schell was never entered upon the index record, as re
quired by law, until April, 1894, and long after Schell had 
parted with the title to said lots. From this it is argued 
that the lien of the bank's judgment never attached to these 
lots. The testimony shows that the entry of this judgment 
in the index record had been interlined. When this was 
done does not appear with certainty, but that it was long 
after Schell had parted with his title to the lots appears 
beyond question. It was probably entered some time in 
April, 1894. The testimony also shows that Atherton was 
a bona-fide purchaser without notice of the bank's judg
ment. Under these facts it seems clear that the bank's 
judgment against Schell did not become a. lien upon these 
lots so as to affect the rights of the plaintiff. In Metz v.  
State Bank of Browrville, 7 Nebr., 165, it is said that "A 
judgment which is valid as soon as rendered, does not be
come a lien upon real estate as against a subsequent pur
chaser, without notice, until properly indexed, and a pur
chaser need not search for judgment liens further than to 
examine the proper index." It was also held that, in addi
tion to the general index provided for by statute, in which 
the names of the parties to an action, both direct and in
verse, shall be entered, the judgment record must also 
contain the names of the judgment debtor and the judg
ment creditor, arranged alphabetically.  

It is urged by counsel for the defendants that certain 
admissions made by the attorney for the plaintiff upon 
the first trial are binding and conclusive upon plaintiff 
throughout all stages of the case, and that lie is precluded 
from denying the truthfulness of such admissions thus 
solemnly made. Upon the first trial counsel for plaintiff 
admitted, and the admission became a part of the record, 
that the bank recovered a judgment against Schell on Feb
ruary 11, 1893, for $2,636, and that said judgment was en
tered of record on said day in the office of the clerk of 
the district court of Gage county, and properly journal
ized; tlat the date and amount of said judgment and the
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amount of costs, with the judgment debtor and judgment 
creditor arranged in alphabetical order, were entered and 
indexed upon the judgment index of said court on Febru
ary 11, 1893. It appears to our entire satisfaction that 
the admission with respect to the indexing of the judg
ment on February 11, 1893, was made under a misappre
hension of the real facts. The index record contained no 
data from which it could be ascertained when the record 
was in fact made. True, it showed the interlineation, 
which was a circumstance which might well have aroused 
suspicion as to the time of its entry, and did prompt the 
attorney to make some inquiry with respect to it; but the 
interlineation alone was not sufficient to impeach the rec
ord. The admission was no more than a waiver of the 
proof which the introduction of the record would have 
shown. Had the record itself been introduced, and after
wards it was discovered that the entries had not been made 
at the time purported by it, there seems no doubt but that 
it could be questioned in an action for a new trial such 
as this is. While it is undoubtedly true, as a general 
proposition, that admissions of fact made by counsel in the 
trial of a case are binding upon the party making the ad
mission, the rule should not be carried to the extent of 
prohibiting the party from withdrawing the admission if 
no laches appear, when it has been made under a misap-.  

prehension of the facts; and an estoppel will not arise by 
such admission unless others have been induced by it to 
alter their condition. This principle is stated in Green
leaf, Evidence [15th ed.], sec. 206, as follows: "It is only 
necessary here to add, that where judicial admissions have 
been made improvidently and by mistake, the court will, 
in its discretion, relieve the party from the consequences 
of his error, by ordering a repleader, or by discharging 
the case stated or the rule, or agreement, if made in court." 
The rule is also recognized in Marsh v. Mitchell, 26 N. J.  
Eq., 497, 501; Holley v. Young, 68 Me., 215; Wallace v.  

Matthews, 39 Ga., 617, 99 A.m. Dec., 473.  
It is also argued that the entry of this judgment upon

VOL. 64]



61 NEBRASKA REPORT1'8.

German Nat. Bank of Beatrice v. Atherton.  

the judgment index was notice to Atherton of the lien of 
the defendant's judgment. The fallacy of this contention 
lies in the fact that the title to these particular lots had 
passed from Schell before the lien attached. The subse
quent placing of the judgment upon the judgment index 
could not make it a lien upon land which at that time the 

judgment .debtor did not own.  
It is next urged that there is not sufficient showing that 

the newly-discovered evidence might not have been pro
duced upon the trial by the exercise of diligence on the 
part of plaintiff and his counsel. An examination of the 
record convinces us that there is not such a lack of dili
gence shown as would warrant the court in denying a new 
trial upon that ground. It is a well-settled rule that in 
cases of this kind the determination of the district court 
will rarely be interfered with. In Smith v. Groces, 24 
Nebr., 545, it is said that "diligence, or the want of it, in 
disco-ering testimony in a particular case, depends in so 
great a degree upon the various circuiustances concerning 
the parties, and the conduct of the cause, which are pecul
iarly within the knowledge of the trial court, that its de
termination on the matter of granting a new trial, made 
in view of them, will rarely be disturbed." In the brief of 
counsel for the defendants other questions are discussed, 
but they are bottomed upon the assumption that the ad
missions of the plaintiff upon the first trial are conclusive 
upon his rights. As we have considered this question, no 
useful purpose will be subserved in answering the other 
objections. We have gone over the testimony, and are 
clearly of the opinion that the plaintiff was not guilty of 
laches in failure to set up as a defense upon the first trial 
the facts now urged as a ground for a. new trial.  

There was no error in granting the plaintiff a new trial, 
and we therefore recommend that the judgment be af
firmed.  

HASTINGS and KIRKPATRTIK. CO., concur.
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By the Court: For the reasons stated in the foregoing 

opinion, the judgment of the district court is 

AFFIRMED.  

GEORGE N. YOUNGSON, ADMINISTRATOR, APPELLEE, V. BAR

RIETT M. BOND ET AL., IMPLEADED WITH OLIVE 1.  
SPRINGER ET AL., APPELLANTS.* 

FILED MAY 8, 1902. No. 10,473.  

Commissioner's opinion, Department No. 1.  

1. Administrator: RIGHT TO DECEDENT'S REAL ESTATE: ACTION OF 

QUiA TIMET. Under the laws of this state, the right of an ad

ministrator to the real estate of his decedent is possessory only, 

and such interest is not sufficient to authorize him to main

tain a suit to quiet title to such real esate.  

2. Cross-Bill: AFFIRMATIVE RELIEF AGAINST CO-DEFENDANT: No 

APPEARANCE: JURISDICTION. Where a cross-bill asking affirma

tive relief against a co-defendant is filed out of time, and no 

summons is issued thereon, or served upon such co-defendant, 

and no appearance is made thereto, the court has no jurisdic

tion to try the issues tendered by such cross-bill.  

APPEAL from the district court for Kearney county.  

Heard below before BEALL, J. Reversed.  

J. L. McPheely, William Gaslin and G. L. Godfrey, for 

appellants.  

Ed L. Adams and John B. Scott (Flansburg & Williams 
on motion for a rehearing), contra.  

KIRKPATRICK, C.  

This is a suit brought in the district court for Kearney 
county by George N. Youngson, administrator with the 

will annexed of the estate of Warren Bond, deceased, 
against the widow and other heirs of Bond, for the purpose 
of reforming the will of said Bond and quieting title to 

certain property described in the petition filed by the ad

*Rehearing allowed. Former judgment adhered to.
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ministrator. The petition alleged that on the 24th day of 
October, 1896, Warren Bond died, being a resident of 
Whiteside county, Illinois; that he died seized, besides 
other lands, of the northeast quarter of section 31, town
ship 7, range 15 west; that on September 5, 1896, he made 
and published his will in writing, and that by mistake of 
the scrivener he described the northwest quarter of sec
tion 31, instead of the northeast quarter of section 31, 
which he really owned, and that he had at no time owned 
the northwest quarter of section 31; that in making the 
devise, he intended to devise the northeast quarter. The 
petition further recited the probate of the will in White
side county, Illinois, and the subsequent probate in Kear
ney county, Nebraska, all before the mistake was discov
ered, and alleged that Alonzo Springer, one of the defend
ants, was in possession of the northeast quarter of said see
tion, and had been in possession for about twelve years, 
and that said Springer claimed some interest in the prem
ises adverse to that claimed by the administrator, and 
prayed a reformation of the will, and for a decree quieting 
title to the premises described. A copy of the will, show
ing the due probate in both courts, was attached and made 
a part of the petition. To this petition Alonzo Springer 
and his wife, Olive I. Springer, filed separate answers, in 
which they admitted the death of Warren Bond, the execu
tion and probate of the will as alleged, and that they re
sided on the northeast quarter of section 31, township 7, 
range 15 west, in Kearney county, and alleged that they 
had been in the open, notorious, exclusive and continuous 
possession of said premises for a period of more than ten 
years, and denied that Warren Bond was the holder of the 
legal title to the land in controversy, and, in addition 
thereto, pleaded that on or about the 20th day of Febru
ary, 1887, the defendant Alonzo Springer was the owner 
of the premises on which Alonzo and his wife, Olive 1.  
Springer, now reside, and that he had a contract of pur
chase for the same from the Union Pacific Railroad Com
pany; that there was a balance due on said contract of pur-
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chase to the railway company for the purchase price of the 
land, in the sum of about $98; that defendant Alonzo 
Springer was unable to pay said amount, and applied to 
his father-in-law, Warren Bond, for a loan of that amount 
of money; that Warren Bond then agreed that if Alonzo 
Springer and his wife would assign to him, the said Bond, 
the contract of purchase for said land, he would pay the 
remainder due to the railroad company and procure a deed 
for the land, and that when the amount which he had so 
advanced was repaid to him, with interest, he would deed 
the land back to defendant Springer; that said Springer 
and his wife accepted the offer, and duly assigned the con
tract; that Bond paid the railroad company the balance 
due of $9S, and that the deed was duly issued to him for 
the land; closing with a prayer that the court find that 
there was nothing due to the estate of Warren Bond on 
account of the amount advanced by him, and that any 
right which said estate had was barred by the statute of 
limitations, and that the title to the land involved be 
quieted in the defendant Alonzo Springer. To this answer 
the administrator filed a reply, which pleaded that the 
covenants and agreements set up in defendant's answer 
were within the statute of frauds, and therefore null and 
void, and, in addition thereto, pleaded a general denial.  
Trial resulted in a finding and judgment reforming the 
will, and quieting title to the premises in the administra
tor, and decreeing that the defendants, Alonzo Springer 
and his wife, Olive I., had no right, title, claim or interest 
in and to the premises which they occupied. From this 
finding and judgment Alonzo Springer and Olive I.  
Springer bring the case to this court on appeal; alleging 
that the district court had no jurisdiction of the subject
matter of the suit, and that the findings and decree are not 
supported by sufficient competent evidence. These ques
tions, so far as necessary to a determination of the case, 
will be considered in their order.  

The first contention of appellants is that, under the con
stitution and laws of this state, the district court has no
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jurisdiction of an action to reform a will, and that such 
action can only be brought in the county court; while upon 
the part of the appellees it contended that the reformation 
of the will in question required the aid of a court of equity, 
and that the county court, under the constitution and laws 
of the state, could have no jurisdiction. The question 
whether or not in any jurisdiction a will can be reformed 
as sought in this case,-that is, by erasing Ilie word "north
west," or the word "west," and inserting in lieu thereof 
the word "northeast" or the word "east,"-is a grave ques
tion, and one which, in the present condition of the record 
in this case, we do not feel called upon to determine. The 
greater portion of the briefs of both appellants and ap
pellees is devoted to a discussion of the question hereinbe
fore suggested, but, in our view, the disposition of the case 
at bar can more properly be made upon other grounds, and 
therefore the question of the jurisdiction of the court thus 
presented and argued will not be determined.  

The question of the right of the administrator to bring 
an action such as the one at bar, while it has not been dis
cussed to any extent in briefs on file, yet is, in our opinion, 
decisive of the case. The suit is brought by George N.  
Youngson, administrator with -the will annexed of the 
estate of Warren Bond, deceased, and he asks to have the 
will reformed, and the title quieted in him, as against 
Alonzo Springer and wife. That portion of the will neces
sary to a proper understanding of the question presented 
reads as follows: 

"Sixth: I hereby give and bequeath unto my daughter 
Vesta M. Springer, for and during her natural life, the use 
and occupancy of the east half of the northwest quarter 
of section 31, township 7, range 15, in Kearney county, 
Nebraska.  

"Seventh: I hereby give and bequeath unto my daughter 
Olive I. Springer, for and during her natural life, the use 
and occupancy of the west half of the northwest quarter 
of section 31, township 7, range 15, in Kearney county, 
Nebraska, provided, however, that my said daughter Olive
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I. Springer, shall pay to my grandson, George E. Bond, the 
sum of $200 upon his arrival at the age of twenty-one 
years, and I hereby declare such sum of $200 to be a lien 
upon the real estate in this seventh clause of my will de
scribed." 

The land described in the paragraphs quoted is not 
mentioned in any other portion of the will. Olive I.  
Springer is the wife of Alonzo Springer, and with 
him resides upon, and claims an interest in, the 
northeast quarter of section 31. If this will should 
be construed to describe the northeast quarter instead 
of the northwest quarter of the section, the effect 
would be to take from the Springers eighty acres of the 
quarter section upon which they reside, and give it to 
Vesta Al. Springer, a sister of Olive I. Springer, and give 
to Olive I. Springer a life estate only in the other eighty 
acres which she and her husband claim in fee. If suffi
cient remain in the will to support the bequest, striking 
out or disregarding the word "northwest" or the word 
"'west," claimed to be erroneous, the will might be so con
strued by the district court, in a proper action, as to be
queath the lands claimed to have been intended by the 
testator. Zirkle v. Leonard. 60 Pac. Rep. [Kan.], 318; 
Stewart v. Stewart, 65 N. W. Rep. [Ia.], 976; Rook v. Wil
son, 41 N. E. Itep. [Ind.], 311; Priest v. Lackey, 39 N. E.  
Rep. [Ind.],-54.  

The right of the administrator to maintain this suit as 
one to quiet title to the premises must be sustained, if at 
all, under the provisions of section 57, chapter 73, Com
piled Statutes, 1899, which reads as follows: "That an 
action may be brought and prosecuted to final decree, 
judgment, or order, by any person or persons, whether in 
actual possession or not, claiming title to real estate, 
against any person or persons, who claim an adverse es
tate or interest therein, for the purpose of determining 
such estate or interest, and quieting the title to said real 
estate." Under the decedents' law of this state, the right 
of an administrator to the lands of his decedent is posses-
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,sory only; and it is readily apparent from the section of 

the statute quoted that an administrator does not have 

title within the meaning of that section so as to authorize 

him to maintain a suit to quiet title to real estate. In the 

case of Eayrs v. Nason, 54 Nebr., 143, it is held that "a 

judgment dismissing an administrator's action to quiet 

title is not a bar to a subsequent action, by the heir against 

the defendant in the administrator's suit, to quiet title to 

the same real estate, which has descended to the heir from 

the administrator's intestate." And in that case the court 

say: "But an action of ejectment is a possessory action; 

and while, because of the provisions of our statute, an ad

ministrator may maintain such an action, it does not fol

low that he may maintain an action to quiet title to the 

decedent's estate by removing a cloud therefrom; and we 

are of opinion that an administrator, in the absence of 

statutory authority therefor, can not maintain such an 

action." Gridley v. Watson, 53 Ill., 186; Shoemate v.  

Lockridge, 53 Ill., 503; Loioyne v. Quimnby, 70 Ill., 399.  

Under the provisions of the statute of this state, every 

action, with certain exceptions not material here, must be 

brought in the name of the real party in interest; and, the 

right of an administrator to the lands of his decedent be

ing possessory only, he has no such title as will authorize 

him to maintain an action to quiet title. Such action must 

be brought in the name of the legatee or heir, the real party 

in interest. It follows, therefore, that the district court 

had no jurisdiction of the action to quiet title, because it 

was not brought in the name of the real party in interest, 
and the judgment, therefore, can not be sustained.  

In the argument of this case it was contended by ap

pellee that, even if it should be determined that the district 

court had no jurisdiction of the subject-matter set out in 

the petition, appellants, Alonzo Springer and Olive I.  

Springer, who are in possession of the northeast quarter 

of section 31,-the land sought to be brought under the 

provisions of the will,-having come into court, and by 
way of cross-bill set up their adverse possession of the
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premises for more than ten years, and having asked to have 
their title quieted, and the administrator having filed a 
reply, an issue was joined, to try which the district court 
had jurisdiction, and that Springer and his wife having 
submitted the cause to the district court upon this issue, 
and there being some evidence to sustain the finding of the 
trial court, appellants are now concluded by the judgment.  
In this case, the administrator, upon the filing of his peti
tion, made the widow, Harriet M. Bond; Vesta M.  
Springer, Wilson Springer, her husband; Olive I.  
Springer, and Alonzo Springer, her husband; Alva Bond, 
and Mattie Bond, his wife; Edna Martin and Delos P.  
Martin, her husband; Isabella Wilber, and Walter A.  
Wilber, her husband; Loretta Reed, widow; and George 
Bond, a minor,-parties defendant. They were the chil
dren and legatees, with their respective husbands and 
wives, and the widow of Warren Bond, deceased. Personal 
service of summons was made upon the defendants, and 
they were required to answer on the 12th day of April, 
1897. All of the defendants made default, except Alonzo 
Springer and Olive I. Springer, his wife, who filed a de
murrer, which was later withdrawn, and separate answers 
in the case were filed by them on June 18, 1897. No sum
mons or notice was served upon the other defendants, chil
dren and legatees of Warren Bond, of the-filing of the 
answers and cross-petitions of Alonzo Springer and Olive 
I. Springer, and there was no appearance thereto by any 
of the defendants. All of the other defendants were neces
sary parties to the determination of the question presented 
by the cross-bill of Alonzo Springer and wife. The rule 
in this state has become elementary that, upon an answer 
and cross-hill filed out of time, a suiions must be served 
upon the necessary parties thereto, i order to give the 
court jurisdiction to grant the affirmative relief sought iii 
such cross-bill. This not having been done, the court had 
no jurisdiction over the parties necessary to a suit to quiet 
title presented by the cross-bill mentioned, and any decree 
that might have bcet entered would, as to such parties,
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have been null and void. Havemeyer v. Paul, 45 Nebr., 
373; Patrick Land Co. v. Leaventoorth, 42 Nebr., 715.  

It is contended in the briefs that, in the event Alonzo 
Springer and wife are not entitled to relief upon the mat
ters set up in their cross-bill, that having pleaded the con
veyance to Bond in his lifetime of the land, by an instru
ment in effect a mortgage, and more than ten years having 
elapsed since the execution of the same, they are barred of 
all right of redemption, and that the conveyance has be
come absolute. We are unable to find merit in this con
tention. In the case of Pinkhan v. Pinkham, 61 Nebr., 
336, this court, speaking by the present chief justice, said: 
"The right to commence and prosecute an action may be 
lost by delay, but the right to defend a suit for the posses
sion of property is never outlawed. The limitation law 
may, in a possessory action, deprive a suitor of his sword, 
but of his shield never." From this it is clear that Alonzo 
Springer and his wife can not be barred from defending 
their right, whatever it may be, to the land in question by 
the statute of limitations. It therefore clearly appears 
that of the suit, treated as a suit to quiet title, the district 
court had no jurisdiction, as the administrator, not being 
the real party in interest, could not maintain the action.  
As to a determination of the question presented by the 
cross-bill of Alonzo Springer and wife, the court had no 
jurisdiction of the parties defendant necessary to a valid 
adjudication of the controversy.  

For- the reasons stated, the judgment of the trial court 
should be reversed and the cause dismissed.  

HASTINGS and DAY, CC., Concur.  

By the Court: For the reasons stated in the foregoing 
opinion, the judgment of the district court is reversed and 
the action dismissed.  

REVERSED AND DISMISSED.
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JASPER HUFFMAN V. WILLIAM ELuS.  

FILED MAY 8, 1902. No. 10,709.  

Commissioner's opinion, Department No. I 

1. Evidence: SEPARATE ORA.L AGREEMENT BY PARTIES TO WRITTEN 

CONTRACT: EVIDENCE. Evidence tending to establish a separate 

oral agreement between the parties to a written contract, 

as to matters upon which such contract is silent, if it does not 

tend to vary or contradict the terms of the written document, 
is admissible.  

*. Instructions. Instructions examined, and held properly given.  

En1Ron front the district court for York county. Tried 
below before BATES, J. Afirated.  

George B. France and A rthur V. Wray, for plaintiff in 
error.  

F. C. Poice, Conitra.  

KIRKPATRICK, C.  

This action was brought in the district court of York 
county by Jasper Huff man against William Ellis. Plain

tiff, in his petition, set up two causes of .action. As a 
fiu st cause of action, plaintiff alleged that the defendant 
authorized hin to sell his farm in York county for 4,000, 
and appointed him agent to make such sale, agreeing to 

pay therefor a coulmission of two per cent., this agreement 
being evidenced by a written menturaudum dated August 

9, 1890, and signed by defendant; that plaintiff did pro.  

cure a purchaser at the price and upon the terms stated; 
and that defendant refused to complete the sale. As zi 

second cause of action, it was alleged that defendant there

after authorized and empowered plaintiff to sell the farmti 

for $4,500, for which he agreed to pay him a commission oI 

two per cent.; that he found a purchaser willing and abli 

to purchase the land at the price named; and that defend.  

ant again refus'd to sell. To tlhis petit io (1e](fCldnt filel
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an amended answer in which he alleged that on the 9th 
day of August, 1890, he was the owner of the land de
scribed in the petition, which was encumbered by a first 
mortgage of $2,000 and interest; that he was otherwise 
indebted to various persons, and that he was desirous of 
selling the land immediately, in order to relieve himself 
from the burden of this indebtedness; that in the year of 
1890, there had been a crop failure, and that this matter 
was talked over with plaintiff and understood by him, and 
that defendant would take $4,000 for the farm, provided 
the sale could be made soon; that no sale of the premises 
having been made in March, 1892, defendant, in order to 
meet his obligations, was obliged fo put a larger mortgage 
on the farm, in the sum of $2,500; the answer concluding 
with a general denial as to all other matters alleged in the 
first cause of action. As to the second cause of action, 
defendant admitted that he was the owner of the land 
described, and denied generally all the other allegations.  
A reply was filed, denying generally all new matter con
tained in the answer. Trial was had to a jury, which 
resulted in a finding and judgment for defendant, to re
verse which the case is brought to this court by petition 
in error.  

It is urged that there was error in the proceedings of 
the trial court in the admission of evidence and in the 
giving of instructions Nos. 1 and 3 given at the request 
of defendant in error. These objections will be considered 
in their order.  

Plaintiff in error contends that, inasmuch as a memo
randum in writing was signed by defendant in error, this 
constituted a contract between the parties, and that evi
dence admitted by the trial court regarding conversations 
had between the parties tending to show that- there was 
an agreement and understanding that, if the sale was made 
at $4,000, it should be made soon after the plaintiff in 
error was authorized to sell the land, was evidence tending 
to vary and contradict the terms of a written document, 
and was ther-fore inadmissible. This objection is not well
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taken. The memorandum does not contain all of the agree
ments entered into between the parties. It is signed only 
by defendant in error, and does not purport to contain all 
of the covenants and agreements to be performed by the 
plaintiff in error. Moreover, it is silent as to the time 
within which the sale was to be made, and oral evidence 
tending to show the agreement of the parties as to the 
time within which the sale was to be made does not tend 
to vary or contradict the terms of the memorandum, and 
such evidence was admissible.  

It is next contended that the court erred in giving in
struction No. 1 at the request of defendant in error, which 
is as follows: "The jury are instructed that if an agent 
for the sale of real estate contracts to sell the same upon 
other or different terms than those which he is authorized 
by his principal to make, the principal would not be bound 
by such contract so as to make him liable to the agent for 
the commission in making such sale." It is urged that this 
instruction does not respond to the issues raised by the 
pleadings, and that, under the evidence, the instruction 
ought not to have been given. It is contended that to sus
tain the instruction in the language given, the answer 
must have pleaded that plaintiff in error procured a pur
chaser upon other and different terms than those author
ized by his contract. We can not assent to this contention.  
Plaintiff in error, in order to recover, must have pleaded 
and proved that he was appointed agent, and that he pro
cured a purchaser ready and willing to consummate the 
purchase upon the terms authorized by his principal.  
These allegations were contained in his petition, and were 
denied by the answer. This clearly presents the issue 
covered by the instruction. The testimony showed that 
in March, 1892, defendant in error, after negotiating a 
new loan for $2,500, notified plaintiff in error that he 
would not sell the farm, after going to the great expense 
of negotiating a new loan, for less than $2,000 above the 
$2,500 mortgage. The testimony further shows that in the 
fall of 1892, plaintiff in error procured a purchaser who 
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was willing to purchase the farm for $4,000, which was 
$500 less than the price at which he was authorized to sell.  
Again, late in the fall, the testimony tends to show that he
procured a purchaser who was willing to purchase the 
place for $4,500, subject to the $2,500 mortgage, drawing 
interest at the rate of six per cent. per annum. In the 
spring of 1892 defendant in error made the new loan. He 
gave a mortgage for $2,500, drawing interest at six per 
cent., and gave a second or interest mortgage for $250; 
being two per cent. interest for the five years the loan was 
to run. The record clearly shows that defendant in error 
understood that he was to have $2,000 for the farm, above 
this $2,500 mortgage. The second purchaser whom plain
tiff claims to have procured was only willing to pay $1,750 
in cash for the place, which would be a deduction from the 
price at which defendant in error agreed to sell of the 
$250 interest mortgage, representing the interest not due, 
but accruing during the next five years. It is quite clear 

that plaintiff in error was not authorized to make either 

of the sales which he attempted to make upon the terms 

at which he procured the purchasers. It is therefore quite 

clear that the first instruction complained of was cor

rectly given, under the issues made by the pleadings and 
the evidence in the case.  

Instruction No. 3, regarding which complaint is made, 
is as follows: "The jury are instructed that when the 

owner of property employs another as agent to sell same 

without agreeing upon any time for which the agency is 
to continue, either party may determine the agency at any 

time by giving notice of his intention so to do, and if you 
find in this case that the.defendant did so notify the plain

tiff not to sell the property in question before the plaintiff 

entered upon negotiations with the alleged purchaser 
Hoyt, then you should find for the defendant upon the 

second cause of action." The objection made to this in

struction is the same as that made to instruction No. 1; 
that is, that the instruction was not properly given in 
view of the fact that the answer filed by defendant in
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error as to the second cause of action was a general denial.  
As we have seen, this objection can not be sustained.  
Again, instruction No. 7 given by the court upon its own 
motion, is in all respects substantially like the instruction 
complained of, and to the giving of such instruction plain
tiff in error saved no exceptions. There seems to be no 
d6ubt that under the issues raised by the pleadings, and 
the evidence introduced, the instructions correctly stated 
the law. - There is no complaint that the verdict is not 
sustained by the evidence.  

It is therefore recommended that the judgment of the 
district court be affirmed.  

HASTINGS and DAY, CC., concur.  

By the Court: For the reasons stated in the foregoing 
opinion, the judgment of the district court is 

AFFIRMED.  
SEDGWICK, J., not sitting.  

JAMEs D. SWANEY V. COUNTY OF GAGE.  

FILED MAY 8, 1902. No. 11,748.  

Commissioner's opinion, Department No. 2.  

Highways: DEFEcTIVE BRIDGE: INJURY: LTABILITY: LIMITATION.  

Section 117 of chapter 78 of the Compiled Statutes, entitled 
"Roads," which authorizes the prosecution of suits for damages 
to the person and property of one injured by reason of a de
fective bridge or public road, is an act of the legislature 
complete in itself, and the limitation of time for the commence
ment of actions contained therein applies to all persons, with
out regard to any kind of disability whatever. A suit based on 
that act which is commenced more than thirty days after the 
injuries complained of occurred, can not be maintained.  

ERROR from the district court for Gage county. Tried 
below before LETTON, J. Affirmed.  

F. B. Sheldon and Ernest 0. Kretsinger, for plaintiff in 
error.



628 NEHRASKA REPORTR. [Vol,. 64 

Swaney v. Gage Comty.  

H. Ei1. S(ckett and 1. E. Nifford, contra.  

BARNES, C.  

This action was commenced in the district court of Gage 

county by the plaintift in error to recover damages of the 

defendant on account of injuries to his person and prQp

erty alleged to have been sustained by the falling of a 

bridge on a public highway in the defendant county, which 

plaintiff was crossing at the time. The petition was sufli

cient in forii and subitance to state a cause of action, had 

it not shown upon its face that the suit was not comi

menced for more than thirty days after the injuries were 

sustained. It was alleged that the plaintiff was injured 

on the 6th day of November, 1899, and the action was not 

commenced until the 28th day of December, following, 

fifty-two days after the cause of action accrued. In order 

to avoid the effect of the statute requiring the action to be 

commenced within thirty days after the time of the injury.  

plaintiff alleged that he was so badly injured that he be

came insane, and confined to his bed, and was physically 

disabled, and: was legally nion compos mentis during all 

of the time from the 6th day of November, 18.99, until the 

following 20th day of December, and that he commenced 

the action within thirty days after recovering from the 

disability which prevented him from prosecuting the same..  

To this petition the defendant filed a demurrer, which 

properly raised the question of limitation, and this de

murrer was sustained. To this ruling of the court the 

plaintiff excepted, elected to stand upon his petition, and 

refused to further plead. Thereupon tle court dismissed 

the action, and the plaintiff prosecuted error to this court.  

1. But one question is presented for our consideration, 
which is: Do the facts stated in the petition toll the limi
tation provided for in the act under which this action is 

proSecut id, and allow it to be commenced and maintained 
at a time subsequent to the expiration of thirty days after 

the time when the injury occurred? This action is based 
on section 117 of chapter 78 of the Compiled Statutes,
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entitled "Pads." It was passed by the legislature of 1889, 
and took elfect July 1, 1889, and is as follows: "If special 
damage happens to any person, his team, carriage, or 
other property by means of insufficiency, or want of re
pairs of a highway or bridge, which the county or coun
ties are liable to keep in repair, the person sustaining the 
damage may recover in a case against the county, and if 
damages accrue in consequence of the insufficiency or want 
of repair of a road or bridge, erected and maintained by 
two or more counties, the action can be brought against 
all of the counties liable for the repairs of the same, and 
damages and costs shall be paid by the counties in propor
tion as they are liable for the repairs; Provided, however.  
That such action is commenced within thirty (30) days of 
the time of said injury or damage occurring." This act, 
which alone creates the plaintiff's right of action, limits 
the time within which such action could be commenced.  
and contains no saving clause exempting any class of per
sons whatever from its operations. The plaintiff, however, 
contends that the provisions of section 17 of the Code of 
Civil Procedure apply to this case, and that this action 
was properly commenced within thirty days after the 
plaintiff's alleged disability ceased to exist. Section 17 
of the Code must be held to have been adopted in contem
plation of and with reference to liabilities and causes of 
action known and existing under the laws of this state at 
the time of its adoption, and which are classified under the 
several subdivisions of the chapter in which this section 
is found. This kind of an action was not known or recog
nized and could not be maintained, under the laws of this 
state at that time. The right to maintain such an action 
was not given until the legislative session of 1889. To 
hold that section 17, which provides that "if a person en
titled to bring any action mentioned in this title * * * 

be, at the time the cause of action accrued, within the age 
of twenty-one years, a married woman, insane, or impris
oned, every such person shall be entitled to bring such 
8(tion within the respective times hihnitol by this title
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after such disability shall be removed," applies to this case, 
and that by reason thereof plaintiff could bring this action 
at any time within thirty days after the 20th of December, 
1899, would, by judicial legislation, import that section 
into the act of 1889. The court will not thus usurp legis
lative functions.  

The plaintiff, in a very able and ingenious argument.  
contends that the thirty-day limitation in this case did not 
commence to run until December 20, 1899, because there 
was no person in existence qualified to institute the action 
until that time; that, independent of authority, it must be 
considered that the cause of action did not exist until 
there was a person in existence capable of suing; and that 
the object of the statute is manifest, and its purpose is 
to limit the time of commencing a suit to a person in esse 
capable of suing. We can not agree with this contention.  
The cause of action in this case arose at the time of the 
injury complained of. The plaintiff in this case, although 
injured, and for the time being under disability, was liv
ing. He was in esse, and it is conceded that this action 
could have been commenced by his next friend or by a 
guardian. If this be true, then the hardship complained 
of exists largely in the imagination of the plaintiff and his 
counsel. In the case of Morgan v. City of Des Moines, 60 
Fed. Rep., 208, Judge Caldwell, speaking for the court, 
made use of the following language: "The ground upon 
which saving clauses in statutes of limitation in favor of 
infants and married women are upheld is the injustice 
of barring the cause of action of one who is technically 
incapable of suing. Theoretically, this reason is extremely 
persuasive; but, speaking for myself, I give it as my delib
erate judgment, after forty years' experience at the bar 
and on the bench, that the saving clauses in statutes of 
limitation, exempting infants and married women from 
thlir operation, have been productive of more hardships 
and injustice than would have resulted from the absence 
of such provisions. An examination of the reports will 
disclose the fact that the most flagrantly unjust and in-
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equitable judgments and decrees that courts have been 

compelled to render resulted from these saving clauses.  

Technically, an infant can not maintain a suit, and in con

templation of law, is ignorant of his rights; but, in fact 

and in practice, infants, through their guardians and next 

friends, are commonly the most diligent and persistent of 

suitors, and the instances are few where any meritorious 

right is allowed to slumber." This would seem to be a 

complete answer to the argument of the counsel based 

upon the question of the hardship accruing by reason of 

a strict enforcement of the thirty-day limitation provided 

for by the statute in this case.  
Plaintiff contends that defendant's own wrongful acts 

delayed him in commencing the action, and cites us to 

Woodnen Accident Ass'n v. Pratt, 62 Nebr., 673, and a 

line of cases which hold that, where the party against 

whom the action is brought has by his own conduct de

layed the commencement of the suit until after the time 

fixed therefor in the contract has expired, h6 can not avail 

himself of the delay as a bar to the prosecution of the 

action. In the cases cited the delay was invariably caused 

by some act or conduct of the party sued which took place 

after the cause of action had accrued, and which delayed 

the commencement of the suit. In the case at bar no inde

pendent act of the defendant, occurring subsequent to the 

time of the accident, which delayed the bringing of the 

action, is pleaded. These authorities, therefore, are not 

in point, and are of no assistance to us in solving the ques

tion under consideration. In the case of Bryant v. Dakota 

County, 53 Nebr., 755, this court held that the statute in 

question was valid. In that case an action was brought 

to recover damages sustained by the dangerous. condition 

of a highway. The suit was not commenced until more 

than thirty days had elapsed after the injury occurred. A 

demurrer to the petition was sustained in the lower court.  

and this court, in passing upon the question, affirmed the 

judgment, and held that the statute, including the limita

tion, was constitutional; that it was a complete act in
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itself, and in no manner conflicted with any other pro
visions of the statute. It must be conceded that the legis
lative body, which created the right of action, had 
absolute power to determine the conditions under which 
it must be brought, including the limitation as to time.  
This kind of a cause of action was not known to our law 
until it was provided for by the legislature of 1889. With
out such a law the plaintiff in this case would have had 
no right of action at all, and it can not be successfully 

rged that the act which gave him the right to sue and 
which also limited the time in which he must commence 
his action, deprived him of any right, or in any manner 
worked a hardship upon him; and if it has that effect it 
is a proper matter to be addressed to-the discretion of the 
legislature, for without further action by that body the 
court can give him no assistance. As we have heretofore 
said, this was new and independent legislation, and the 
act was complete in itself. It established the rule for the 
class of cases to which it relates. The power of the legis
lature to enact the statute can not now be questioned, for 
that matter was determined by Bryant v. Dakota County, 
supra. It would be entirely competent for the legislature 
to enact a general statute of limitations putting minors, 
ad.ults, insane persons and all others on the same footing 
as to all causes of action; and such would be the legal effect 
of a statute which contained no saving clause excepting 
such persons from its operation. . This principle has never 
been questioned. It follows that, there being no saving 
clause exempting any class of persons from the limitations 
in the statute in question, the plaintiff's cause of action 
was barred, and no suit could be commenced thereon on 
and after the 7th day of December, 1899. Morgan v. City 
of Des Moines, 60 Fed. Rep., 208; Vance v. Vance, 108 
U. S., 514, 521; Blivens v. City of Sioux City, 52 N. W.  
Rep. [Ia.], 246; Bryant v. Dakota County, supra; Springer 
v. City of Detroit, 60 N. W. Rep. [Mich.], 688; Davidson 
v. City of Muskegon, 69 N. W. Rep. [Mich.], 670.  

It must have been the intention of the legislature, in
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thus limiting the time for the commencement of actions 
under the section on which this suit is based, to require 
such suits to be prosecuted while the incidents were still 
fresh in the minds of every one connected therewith. It 
would then be easy to investigate the matter, and the trial 
would take place before the witnesses to the transaction 
would become scattered and their testimony thus be made 
hard to obtain. The provision thus safeguarding the rights 
of the public against the prosecution of speculative actions 
and cases of doubtful merit based upon this statute was 

a wise and provident one. There is no reason why the 
courts should not uphold it, both in its letter and its spirit.  

It follows that the demurrer to the petition in this case 
was properly sustained. We therefore recommend that 
the judgment of the district court be affirmed.  

OLDAm and POUND, CC., concur.  

By the Court: For the reasons stated in the foregoing 

opinion, the judgment of the district court is 

AFFIRMED.  

HERBERT F. HALL ET AL. V. BYRON B. HOPPER.  

FILED MAY 8, 1902. No. 11,320.  

Commissioner's opinion, Department No. 2.  

1. Principal and Agent: REPUDIATION OF PART OF UNAUTHORIZED 

CONTRAcT. A principal can not accept the part of an unau
thorized contract entered into by his agent which is beneficial 
to him, and repudiate the part which is to his detriment. He 
must either ratify the whole contract or repudiate it entirely.  

2. Suit on Contract of Agent: LrmITATION OF AUTJoRITY: KNOWLEDGE 

or DEFENDANT. Where a plaintiff sues on a contract entered 
into through an agent who apparently acted with general an
thority, he will not be permitted to show a limitation of the 
authority of his agent in making such a contract, unless he 
proves that such limitation was known to exist by the defend

- ant at the time he contract was entered into.  

ERROR from the district court for Douglas county. Tried 

below before POWELL, J. Affirmed.
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Richard S. Horton, for plaintiffs in error.  

Baldrige <& De Bord, contra.  

OLDHAM, C.  

This was an action for damages for a breach of a con
tract for the sale of 25,000 bushels of corn. The petition 
alleges, in substance, that the plaintiffs purchased 25,000 
bushels of corn from the defendant on what is known 
among dealers as "Baltimore terms," for which they agreed 
to pay twenty cents per bushel if the corn "graded mixed." 
The petition alleges that under this contract the defendant 
delivered to them 21,500 bushels of corn and that they had 
advanced to him the sum of $2,151.25 on said contract of 
purchase before the corn was received. The petition then 
sets out at length what is meant by "Baltimore terms," 
and alleges that under these terms they have overpaid the 
defendant the sum of $1,132.93 for the corn received.  
There was a second count in the petition, asking for dam
ages for defendant's refusal to deliver the remaining 3,500 
bushels of corn contracted for. Defendant answered this 
petition, admitting that he had contracted to sell to plain
tiffs 25,000 bushels of corn, but denied that said contract 
provided that the corn was to be sold on "Baltimore 
terms"; but alleged, on the contrary, that he was to re
ceive twenty cents per bushel for all the corn sold plain
tiffs which "graded mixcd," and nineteen cents per bushel 
for all the remainder of the corn which lie sold plaintiffs.  
le admitted that plaintiffs had advanced him the sui of 
money stated in their petition, and lie alleged that he had 
deliver2d 21,721 bushels of corn to plaintiffs on this con
tract. H-e further alleged that under the contract entered 
into there was still due him the sun of $257.53. He fur
ther alleged that he refused to deliver the remainder of 
the corn contracted for because of plaintiffs' refusal to pay 
the price agreed upon for the corn delivered. To this an
swer plaintiffs filed a general denial. On issues thus
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joined there was a trial to a jury, verdict for defendant, 
and judgment was entered on the verdict, and plaintiffs 
bring error to this court.  

It developed in the trial of this cause that the contract 
for the purchase of this grain was entered into by the 
plaintiffs through the agency of Harry C. Miller, a grain 
broker doing business in the city of Omaha, Nebraska. No 
reference, however is made to the agency of Miller, either 
in the petition, answer or reply. The contract was a verbal 
one, entered into and discussed mainly over the long-dis
tance telephone between Waterloo, Nebraska, and Omaha, 
and the testimony is sharply conflicting as to what the 
terms of the contract were; Miller claiming the contract 
to be as set forth in plaintiffs' petition and. the defendant 
claiming it to be as alleged in his answer. In the trial of 
the case plaintiffs sought to show that Miller's agency was 
a limited one, and that he had no authority to contract for 
the purchase of grain for the plaintiffs on other than "Bal
timore terms." The entire controversy depended on the 
terms of the contract, and on nothing else. Plaintiffs re
quested three instructions submitting to the jury the ques
tion of Miller's limited agency to contract for plaintiffs.  
These instructions were all refused. The jury was in
structed only on the issues as set forth in the pleadings.  
The only action of the trial court for which we are asked 
to reverse this judgment is its refusal to submit to the jury 
the question of Miller's limited agency in making this con
tract. Plaintiffs admit that, if Miller had the, authority to 
make such a contract as defendant alleges, then, under the 
conflict of testimony as to what the contract was, we would 
not be justified in disturbing the verdict of the jury; but 
he contends that it was reversible error for the court to 
refuse to submit this issue to the jury.  

With this contention we can not agree. Plaintiffs seek 
to avail themselves of the beneficial part of the contract 

entered into by their agent, and if they desire to accept any 
part of this contract they must accept it as a whole. It is 

elemental that a principal can not ratify the part of an
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unauthorized contract made by his agent which is advan
tageous to him and repudiate the part which is to his detri
ment. Miller was apparently acting with general author
ity to purchase grain for plaintiffs, and no limitation of 
this authority would bind the defendant unless the evi
dence clearly showed that this alleged limitation of author
ity was known to the defendant at the time he contracted 
with Miller. This the evidence fails to show.  

It is therefore recommended that the judgment of the 
district court be affirmed.  

BARNES and POUND, CC., concur.  

By the Court: For the reasons stated in the foregoing 
opinion, the judgment of the district court is 

AFFIRMED.  

CHICAGO, ROCK ISLAND & PACIFIC RAILWAY COMPANY V.  

JOHN P. SATTLER, ADMINISTRATOR.  

FILED MAY 8, 1902. No. 11,549.  

Commissioner's opinion, Department No. 3.  

1. Passenger on Train: LEAVING CAR BEFORE ARRIVING AT TER

zMwus. A passenger on a railroad train does not lose his char
acter as such by leaving his car at a regular station from 
motives of either business or curiosity, although he has not yet 
arrived at the terminus of his journey.  

2. - : - : SwITCn: AssUPTION OF RISK. Where, however, 
the train in which the passenger is being transported is run 
upon a switch to allow the passage of another train, or is 
stopped at a place other than that used by the carrier for 
receiving and discharging passengers, and the stoppage is not 
for the purpose of allowing passengers to board the train or 

alight therefrom, one who leaves the train must usually assume 
all the ordinary risks incident to his action.  

3. - : DEFINITION: CONSTRUCTION OF STATUTE. All passengers 

actually on the train, whether the same is moving or not, are 
passengers "being transported over its road" within the mean
ing of section 3, chapter 72, of the Compiled Statutes; and 
passengers who have left the train at the express or implied 
invitation of the carrier, for any necessary purpose incident
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to their journey, are passengers being transported within the 
meaning of said section.  

4. - : LEAVING CAB: PROTECTION. Where a passenger leaves his 

car of his own volition, for some purpose of his own not inci
dent to the journey he is pursuing, and at a place not designed 
for the discharge of passengers, he can not claim the protection 
of section 3, chapter 72 of the Compiled Statutes, although the 
carrier may, under some exceptional circumstances, still owe 
him the duty imposed on it by the common law.  

5. Facts Set Out: CoNcLustoN. A through train between Denver 
and Chicago ran onto a side track at an intermediate station 
to allow the passage of another through train from the east.  
A through passenger left his car, crossed the main track of 
the road to the depot, and went to a pump for a drink of water.  
He filled his cup from the pump, but, before drinking, heard 
the whistle of the incoming train, and started on a rapid run 
to regain his car. From the pump the track over which the 
incoming train was approaching could be seen for about one 
hundred feet, and three steps from the pump toward the track 
over which the train was approaching the track was visible for a 
mile or more. When the passenger reached the track the ap
proaching train was about fifty feet distant from him, and 
running at a high rate of speed. The passenger attempted to 
pass in front of the train, and was struck by the engine and 
killed. Held that, under the circumstances, he was not "a 
passenger being transported over the road," within the mean
ing of section 3, chapter 72 of the Compiled Statutes, and the 
railroad was not liable for damages on account of his death 
because of his own negligence.  

ERROR from the district court for Cass county. Tried 
below before JESSEN, J. Reversed.  

M. A. Low, William F. Evans and Woolworth & Mc
Bugh, for plaintiff in error.  

Matthew Gering, contra.  

DUFFIE, C.  

.John P. Sattler, the defendant in error, is administrator 
of the estate of Emanuel Leveroni. The deceaqed was 
killed by a train of the railroad company at the station 
of Alvo, in Cass county, Nebraska, on the 11th of April, 
1899. The jury returned a verdict against the company 
for $4,000, upon which judgment was entered, and the com-



XEBRARKAJC REPORTS. [Vol,. 64 
'Chicago, R. I. & P. R. Co. v. Sattler.  

pany has brought the case to this court by petition in 
error.  

There is little or no dispute over the facts in the case.  
Leveroni, the deceased, was a through passenger over the 
railway of the plaintiff in error from the city of Denver 
to Chicago. The train upon which he was traveling ar
rived at the station of Alvo from the west on schedule 
time at 2:52 in the afternoon. On its arrival at the station 
the train went upon a side track to await the arrival and 
passage of a west-bound train which was then due at that 
point; its schedule time being the same at that station 
as the train upon which the decedent was traveling. The 
train from the east was behind time, and, while the train 
upon which Leveroni was a passenger was waiting on the 
side track, Leveroni left his train, crossed over the main 
track to the depot platform and to a pump a few feet west 
of the depot, to get a drink of water. About the time that 
he reached the pump the west-bound train was heard to 
whistle, when Leveroni left the pump and started on a 
run for his car, and in crossing the track upon which the 
west-bound train was approaching the station, was struck 
by the approaching train and instantly killed. The east
bound train upon which he was a traveler did not move 
from the side track until after the deceased was killed, 
nor had any signal or order been given that said train 
would move or start. It might be further stated that the 
evidence is undisputed that there was plenty of good drink
ing water in the car upon which the deceased was a pas
senger, and in all the cars of that train.  

Two questions are presented by this record for our de
termination: (1.) Was the deceased a passenger, within 
the legal meaning of that word, after leaving his car while 
it was standing upon the side track for the purpose of 
allowing an approaching train to pass? (2.) If he was 
such passenger can his administrator claim for him or his 
estate the benefits of the provisions of section 3 of chapter 
72 of the Compiled Statutes of 1901? 

Relating to the first question, the courts may be said
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to be fairly divided. In Maine and Minnesota the rule 
appears to be that a passenger on a railway, who pur
chases a ticket for a distant station, and gets off the train 
temporarily, and without objection or notice, while it is 
stopping at an intermediate station, surrenders for the 
tite being his place and rights as a passenger. State v.  
Grand Truk, R. Co., 58 Me., 176; De Kay v. Chiculo, lM.  
& 8t. P. R. Co., 41 31inn., 17S. See, also, li.ssouri P. R.  
Co. v. Foreman, 73 Tex., 311. In De Kay v. Railway Co.  
the facts were very similar to the facts under considera
tion in the case at bar. The conclusion of the court upon 
these facts is well expressed in the syllabus of the case 
as follows: "Where a passenger enters a railway train 
and pays his fare to a particular place, his contract does 
not obligate the company to furnish him with means of 
egress and ingress at an intermediate station; and if he 
leaves the train at such a station, he for the time being 
surrenders his place as a passenger, and takes upon him
self the responsibility of his own movements. But if lie 
leaves without objection on part of the company, he does 
no illegal act, and has a right to re-enter and resume 
his journey. While, if a railway company permits the 
practice of passengers leaving and re-entering their train, 
while on a side track at an intermediate station for the 
purpose of letting another train pass on the main track, 
it is bound to use reasonable care not to expose such pas
sengers to unnecessary danger, yet it is not bound to so 
regulate its business as to make the side track as safe a 
place of ingress or egress as the station platform; nor 
does it give any assurance, under such circumstances, to 
passengers that no trains will pass while they are cross
ing or recrossing the main track. Neither does the call 
of 'all aboard!' by the conductor of the side-tracked train, 

give an assurance to those who have left their train that 
they. may cross the main track in safety without looking 
for approaching trains. Passengers who have thus left 
their train, when they attempt .to cross the track under 
these circumstances, are bound to exercise reasonable care
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and caution to avoid injury from passing trains, and must 
use their senses for that purpose. The station platform 
and not the side track is the proper place to enter or leave 
a train; and those who, for purposes of their own, use 
the latter, assume all the extra risks necessarily incident 
to such a practice, and are bound to exercise a degree of 
care corresponding to the increased risks." Another class 
of cases establish the rule that a passenger on a railroad 
train does not lose his character as such by alighthig from 
the. cars at a regular station from motives of either bisi
ness or curiosity, although he has not yet arrived at the 
terminus of his journey. Parsons v. New York C. c- H.  
R. R. Co., 113 N. Y., 355; Clussaanw v. Long Island B.  
Co., 9 Hun [N. Y.], 618.  

Of the two classes of cases which we have been exam
ining, we think that the latter establishes the better rule.  
In this country of long journeys by railway trains, there 
can be no impropriety in a passenger claiming the right, 
which may be said to be established by long custom, to 
leave his car at any intermediate point on his journey, 
where a stop of any considerable time is made, to send a 
message, to obtain exercise and relief by walking up and 
down the platform, or to gratify his curiosity, provided 
he does not interfere with the employees of the company.  
or run counter to any established rule brought to his no
tice. In the exercise of this privilege he does not lose his 
character of passenger, and the common-law duties of the 
carrier are still to be exercised in his behalf, and injuries 
received on account of a failure on the part of the carrier 
to observe all its duties toward him required by the rules 
of the common law must be responded to in an action for 
damages. We think that the supreme court of Massachu
setts has announced the true rule in Dodge v. Boston & 
Bangor Steamship Co., 148 Mass., 207, where the follow
ing language is used: "To determine the rights of the 
parties in every case, the question to be answered is, what 
shall they be deemed to have contemplated by their con
tract? The passenger, without losing his rights while. he
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is in those places to which the carrier's care should extend, 
may do whatever is naturally and ordinarily iicidental
to his passage. If there are telegraph offices at stations 
along a railroad, and the carrier furnishes in its -carm 
blanks upon which to write telegraphic messages, and 
stops its trains at stations long enough to enable passen
gers conveniently to send such messages, a purchaser of a 
ticket over the railroad has a right to suppose that his 
contract permits him to leave his car at a station for the 
purpose of sending a telegraphic message; and he has the 
rights of a passenger while alighting.from the train for 
that purpose, and while getting upon it to resume his jour-' 
ney. So of one who leaves a train to obtain refreshment, 
where it is reasonable -and proper for him so to do, and 
is consistent with the safe continuance of his journey in 
a usual way. Where one engages transportation for him
self by a conveyance which stops from time to time along 
his -route, it may well be implied, in the absence of any
thing to the contrary, that he has permission to alight 
for his -own convenience -at any regular stopping-place 
for passengers, so long as he properly regards all the car
rier's rules and regulations, and provided that his doing 
so does not interfere with the carrier in the performance 
of his duties." 

All the cases agree that the carrier must furnish safe 
ingress and egress to and from the train for its passengers.  
In many of the larger stations the passenger -has -to cross 
two or three or four tracks in' going to or from his train.  
In such cases -he may assume that the company will see
that his way across such tracks is clear and uninterrupted, 
and- that no injury will be incurred in crossing the same.  
In Jewett v. Klein, 27 N. J. Eq., 550, it is held that a -per
son who, in passing from the depot to the train he was 
about to take, was obliged to cross an intervening track, 
wvR not - guilty of contributory :-negli'gence -in that -he did
not, beforeapproaching the -train, look up or down- the 
tiack to see whether there was danger -from an approach
ing train, and in' that he approached the train diagonally 
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from the platform of the station, and before his train had 
come to a full stop. Referring to this case, the supreme 
court of Colorado, in Atchison, T. & S. F. R. Co. v. Shean, 
33 Pac. Rep., 108, says: "By the foregoing and other well- , 
considered cases, it is settled that a passenger on a rail
road, while passing from the cars to the depot, is .not 
required to exercise that degree of care in crossing the 
railroad track as is imposed upon other persons, and that 

lie has the right to assume that the company will discharge 
its duty in making the way safe; and, relying on this 

assumption, may neglect precautions that are ordinarily 
imposed upon a person not holding that relation. And 

this distinction is to be taken into consideration in deter

mining the propriety of his conduct." 

We do not care to extend this rule to passengers who 

leave the train at an intermediate station at a place other 

than that used by the carrier for the ingress and egress of 
its passengers. One who leaves the train at a point not

intended for the discharge of passengers, and while, the 

train is standing for some other purpose, must himself 

assume all the ordinary risks incident to his action. The 

cases above cited differ from the case at bar in the fact 
that the passenger left or boarded the train at its regular 

stopping place, and at the point where passengers were 

regularly received and discharged.  
In the case now under consideration no stop was made 

to receive or discharge passengers. . The train was not.  
run to the depot platform but was side-tracked to allow 

the passage of the west-bound train. It is probably true 

that parties who desired either to board or leave the train 

at Alvo, and who were aware of the custom of the train 

to side-track at that point to allow the west-bound train 

to pass, took advantage of the opportunity thus offered 

to take passage on the train, or to leave it while standing 
on the side track; but no inducement to do this was ex-.  

tended by the company, as the evidence discloses that it 

refused to sell tickets to passengers who desired to take 

this train at that station. Those on the train must have
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known that the stop upon the side track was not for the 

purpose of receiving or discharging passengers, and those 

who left the train without any express or implied invita.  
tion so to do on the part of the company and without some 

known reason requiring them to do so, should in all rea

son, assume the natural and ordinary risks of their own 

voluntary action. A part of the fourth instruction of the 

court expresses so clearly our views upon this question 

that we insert it here: "If you find from the evidence that 

when the said Emanuel Leveroni left his car while stand

ing on the side track at Alvo, Nebraska, he did so without 

the invitation of the defendant, either express or implied.  

and not for the purpose of attending to any personal want 

of his own, usually incident to a through passenger, nor 

made necessary by the manner in which the defendant's 

train was operated, then it was his duty while absent from 

said train, to exercise ordinary care to avoid any injury 

to himself, and if you find from the evidence that while so 

absent from his car he failed to exercise ordinary care, 

and was injured through his failure so to do, then the 

defendant would not be liable." 
Having now defined what we believe to be the rights 

of a passenger at common law, we will proceed to exam

ine our statute relating to injuries received.by passengers 

while being transported over a railway, and the questions 

discussed in the briefs of counsel in the light of that 

statute.  
Section 3 of chapter 72 of our Compiled Statutes is as 

follows: "Every railroad company, as aforesaid, shall be 

liable for all damages inflicted upon the person of passen

gers while being transported over its road, except in cases 

where the injury done arises from the criminal negligence 

of the person injured, or when the injury complained of 

shall be the violation of some express rule or regulation 

of said road actually brought to his or her notice.". In 

Chicago, B. & Q. R. Co. v. Landauer, .39 Nebr., 803, it was 

held that this statute made a common carrier an insurer 

of the safety of its passengers, except as against the _ross
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negligence of the passenger, or his violation of soie rule 

of the carrier brought to his notice; but up to this time 

this court has not been called on to determine the pai
ticular persons or class of persons taking passage with a 
railroad company, who were intended by the legislature 

to be included in the phrase "passengers being transported 

over its road." The plaintiff in error insists that the 

statute was not intended to cover all cases of injuries to 

passengers, and its position' on this question can not be 
more clearly or briefly stated than by quoting from* its 
reply brief : 

"Although no one but passengers can be brought within 
the section, yet it is not designed to cover injuries to all 
passengers. By express provision, as clear and positive 
as language will permit, the section carved out of the 
general body of passengers of a company, the particular 
class thereof to which it applies. 'Every railroad shall 

be liable for all damages inflicted upon the person of 
passengers' (so reads the section) 'while being ti-ansported 
over its road.' The liability imposed by this section, with 
respect to injuries to passengers, extends only' to those 
injuries which passengers receive while such passengers 
'are being transported over its road.' The clause 'while 
being transported over its road' is a clear limitation mod
ifying the general word 'passengers' in the section. There
fore, to bring a case within this section, it must be shown 
that when the injury was received by a person he Was not 
only a passenger, but that at the time of the injury he 
was, as such passenger, 'being transported over the line 
of the railroad company.' There is, of course, a manifest 
reason for this qualifying clause. The purpose of the act 
was to relieve the passenger injured 'while being trans
ported over the line of the company' from the necessity 
of specifically proving the act of negligence which caused 
the injury. The passenger who buys a ticket and^takes 
his seat upon the train, may know that the court will pie'
sume that any injury which he receives on account of the 
operation or iimanagement of the train, will be presumed
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to be attributable to negligence on the part of the railroad 
company. The train and all agencies connected with its 
4aanagement belong to the railroad company. All knowl
edge with respect to the cause of injuries resulting from 
the operation or management of the train is known to the 
company, but these causes may.be difficult.for an injured 
person to ascertain. The section was designed to relieve 
the passenger, so injured, from the necessity of proving 
the specific act of negligence. This manifest reason for 
the adoption of this section shows the purpose of the in

,sertion of its provision 'while being transported over its 
road.' After a. person leaves the train provided for his 
transportation, then whatever dangers he encounters are 
dangers not connected with the operation and manage
ment of his train; and if he is injured. he must prove negli

-gence, and recover, if at all, upon the common-law lia
* bility. While riding upon the train provided for his 

transportation, he may not be able to learn the cause of 
an injury so received, due to the operation and manage
ment of the train. Therefore, as was said, this section 
was provided to relieve him of the necessity of proving 
such acts. But when the passenger leaves the train pro

*vided for his transportation, and is injured by reason.of 
dangers entirely disconnected from the operation and man
agement of his train, then there will be no difficulty in 
his ascertaining the cause of his injury,. and in alleging 
and proving it in case of suit. Therefore the legislature 
did not intend that the presumption of negligence pro
vided by the section should apply to such a.casc; and,,to 
make the meaning clear, the legislature expressly made 
the section apply not.to injuries to all passengers, but 
to injuries received by passengers 'while being transported 
over the road of .the company.' The legislature having 
expressly limited the. operation of the statute to the cases 
of injury received by passengers. 'while being transported 
over the road of a company,' this court can not obliterate 
* the qualifying clause referred to. This court, in constru

*ing this statute, must give effect to every provision thereof.
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When the legislature expressly limited this section to 
cases of liability for injuries to those passengers only who 
were injured 'while being transported over the road of a 
company,' this court has no power or authority, nor will 
it have any inclination to nullify the express will of the 
legislature and to extend this section to cases which the 
legislature expressly excluded from its effect." 

We are agreed that the words "while being transported 
over its road" is a qualifying phrase, intended to limit 
liability on the part of the company, and that we must 
give it the force intended by the legislature. We can not, 
however, agree with plaintiff in error that it was intended 
to exclude all passengers who leave the car provided for 
them by the carrier. It is well known that many-per
haps most-roads provide eating houses and other accom
modations for the comfort or convenience of their patrons.  
and that regular stops are made for meals, requiring the 
passengers to leave the car in which they are being trans
ported, and often to cross numerous tracks on their way 
to and from the car to the dining room or restaurant.  
In such cases one does not lose his character as a passen
ger in the course of transportation over the road, or the 
protection of the statute. The duty of the company to 
provide him safe egress and ingress for such necessities 
as are required on his journey, and which the road as
sumes to furnish, and which it invites him to partake of, 
is no less stringent than to furnish him safe passage on 
its cars. While seated in the dining room of the company 
he is under its control, and must conform to its rules, as 
fully -as while on the train; and while thus subject to the 
rules and regulations of the company, he is their passen
gor, entitled- to like protection fronb damage from the 
operating of the road as while seated in the car, proceed
ing on his journey. We believe and hold that it was in
tended to include in the words "while being transported 
over its road" all passengers actually on the train, whether 
the same is in motion or standing on any part of the road: 
and it further includes those passengers leaving the train
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for any necessary purpose incident to their journey, such 

as a change of cars, or 'to procure refreshments at any 

point where the same are furnished by the comnany, and 

-where an express or implied invitation is extended to the 

passengers to leave the car for that purpose. Where, how

ever, the passenger leaves the car for some purpose of his 

own, not incident to the journey he is pursuing, and at a 

place not designed for the discharge of passengers, he can 

not 'claim the benedt of this statute, although the company 

may in such cases, under certain conditions, owe him the 

'duty imposed on carriers by the common law. Parsons 

v. New York C. & H. R. R. Co., 113 N. Y., 355; Gulf, 

C. & S. F. R. Co. v. Morgan, 64 S. W. Rep. [Tex. Civ.  

App.], 688. The only evidence offered by the company 

-was that of one witness to show that there was plenty of 

good drinking water in the car in which the deceased was 

being carried.- All of the testimony relating to the cir

ciimstances attending the killing of Leveroni came from 

the witnesses of the plaintiff below. These witnesses all 

testify that they distinctly heard the whistle of the train 

approaching from the east. Most of them testify that 

they saw Leveroni at the pump. One, a Mrs. Brown, a 

passenger sitting in the car, says that she saw him ascend

ing the steps of the depot platform with a cup in his hand.  

All who saw him at the pump say that he filled his cup, 

but that, before he had time to drink, the whistle of the 

approaching train was heard; that Leveroni .thereupon 

dropped the cup, and ran in a rapid manner for his train.  

Mrs. Brown relates what occurred as follows: "He went 

from the steps to the pump, and pumped water into a tin 

cup which he had. He dropped it. The whistle blew.  

That is the first warning he had, I am confident." He 

left the train of his own volition while standing on the 

side track, and for a wholly unnecessary purpose. In so 

doing he abandoned the protection of the statute. The 

witnesses agree that from the-pump the railway track can 

be seen for the distance of one hundred feet toward the 

northeast, from which direction the train was approach-
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ing. By taking three steps from the pump.toward the main 
line of the road, the view is unobstructed for a mile or 
more, and the approaching train could have been seen for 
that distance. When Leveroni reached the track, running 
.rapidly to reach his car, the train was about fifty feet 
away, and running at a high rate of speed. The evidence 
is. convincing that Leveroni heard. the whistle of the ap
proaching train. It was that which caused him to drop 
his cup, and to run hurriedly to reach his car. le at
tempted to cross the track in a diagonal course, running 
partly in the same direction with the approaching train.  
This, however, is no reason why he should not turn his 
head to ascertain the position of the train,, and whether 
it was. safe to attempt to cross ahead of it. As we have 
seen, Leveroni was not, under the circumstances, 'a pas
senger being transported over the road," within the mean
ing of the above quoted statute. His .case must therefore 
be determined by the rules of the common law, in accord
ance with which he must be held to suffer the consequences 
of his own carelessness and negligence. With full knowl
edge, or full opportunity for knowing the danger, he left 
a place of safety on the platform of the depot and ran 
to his death.  

We know of no rule of law that allows a recovery under 
such circumstances, and we recommend that the judgment 
of the district court be reversed and the case remanded for 
further proceedings according to law.  

AMErs and ALBERT, CC., concur.  

By the Court: For the reasons stated in the foregoing 
opinion, the judgment of the district court is reversed and 
the case remanded- for further proceedings according to 
law.  

REVERSED AND REMANDED.
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MARY FERGUSON ET AL. V.. JACOB HERR ET AL.* 

FILED MAY 8, 1902. No. 11,638.  

Commissioner's opinion, Department No. 3.  

Adoption of Children: INHERITANCE. Section 797 of title 25, chapter 
57 of the General Statutes of 1S73, relating to the adoption of 

- children, provides, in effect, that the parents, guardian -or per
son having the minor in. charge, should file with the probate 
judge a signed and sworn statement relinquishing all right to 
the custody and control of the child, and all claims for services 
and wages. The person adopting was required to file a similar 
statement that he freely and voluntarily adopted the child as 
his own "with such limitations and conditions s shall be agreed, 
upon by the parties," and then, as a proviso, was added this 
language: "Provided, whenever it shall be desirable, the party 
or parties adopting such child may, by stipulations to that 
effect in such statement, adopt such child and bestow upon him 
or her equal rights, privileges, and immunities of children born 
in lawful wedlock." Held, That a child adopted under said 
section would not inherit from the adopting parents in the 
absence of an affirmative statement to that effect in the state

ment made and filed by them with the county judge, or the use 
of language which clearly indicated the intention of the. foster 
parents that the child should inherit.  

ERROR from the district court for Richardson county.  
Tried below before LETTON, J. Affirmed.  

Francis Martin, Edwin, Falloon and Clarence Gillespie 
(Jefferson H. Broady, on motion for rehearing), for plain
tiffs in error.  

Reavis .< Reavis, contra.  

DUFFIE, C.  
February 26, 1870, Benjamin F. Ferguson and Hannah 

Ferguson, his wife, by proceedings instituted before the 
county judge of Richardson county, adopted Willie Duff 
Martin, who was at that time two and one-half years of 
age, and in custody of the poor master of Otoe county, Ne
braska. Hannah Ferguson was the owner of certain real 
estate il Richardson county, and died intestate-in the- year 

*,Rehearing allowed. See opinion on page 659, post.
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1888. At die time of her death Willie Duff Martin, who 

had lived with the Fergusons as their adopted child, had 

attained the age of twenty-one years, and claimed to in

herit the real estate of which his adopted mother died 

seized, as her only heir at law,-subject, however, to the 

right of curtesy in the surviving husband. In February, 

1889, Willie Duff Martin, who, since his adoption, had 

been known as William Ferguson, conveyed to his adopted 

father the real estate of which his adopted mother died 

seized; reciting in the deed that he was a single man, and 

the only heir of Hannah Ferguson, deceased. Benjamin 

F. Ferguson, the adopted father, died in the fall of 1897, 
leaving a last will and testament, by which the premises 

in controversy in this action were devised to the plain

tiffs in error. The defendants in error are the next of kin 

and heirs at law of Hannah Ferguson, and they brought 

ejectment for the premises in controversy, making the 

claim that Willie Duff Martin Ferguson, the adopted son, 
did not inherit from his adopted mother and that his deed 

of the premises to his foster father conveyed no title, and 

that the adopted father had no interest in the premises 

which he could devise to the plaintiffs in error.  

From the foregoing statement, it will be seen that both 

parties claimed title from Hannah Ferguson; the plaintiffs 

in error asserting that Willie Duff Martin Ferguson in

herited from her as her adopted son; that he conveyed to 

his adopted father, Benjamin F. Ferguson, from whom 

they take under the terms of his will; the defendants in 

error claiming title as the natural heirs at law of Hannah 

Ferguson; and the material question to.be determined is 

whether, under the articles of adoption, and the decree of 

the probate court in that proceeding, Willie Duff Martin 

Ferguson was entitled to inherit from hi. foster mother, 
the same as a child born in lawful wedlock.  

A determination of this question requires an examina

tion of the. proceedings had in the probate court relating 

to the adoption of Willie Duff Martin by Benjamin F.  

Fergmson and Hannah Ferguson, and the statute then in
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force relating to the adoption of children. Section 797 of 

title 25, chapter 57 of the General Statutes of 1873, the 

statute then in force, and which we think is decisive of the 

question, is as follows: 
"The parents, guardians, or other person or persons hav

ing lawful control or custody of any minor child, may make 

a statement in writing before the probate judge of the 

county where the person or persons desiring to adopt said 

child reside, that he, she or they voluntarily relinquish all 

right to the custody of and power and control over such 

child (naming him or her), and all claim and interest in 

or to the services and wages of such child, to the end that 

such child shall be fully adopted by the party or parties 

(naming them), desiring to adopt such child, which state

ment shall be signed and sworn to by the party making 

the same, before said probate judge, in the presence of at 

least two witnesses; and the person or persons desiring to 

adopt such child, shall also make a statement in writing, 

to the effect that he, she, or they freely and voluntarily 

adopt such child (naming him or her), as their own, with 

such limitations and conditions as shall be agreed upon 

by the parties, which said statement shall also be signed 

and sworn to by the parties making the same before said 

probate judge, in the presence of at least two witnesses: 

Provided, in all cases Ai here such child shall be of the age 

of fourteen years and upward, the written consent of such 

child shall be necessary to the validity of such proceeding: 

And Provided further, whenever it shall be desirable, the 

party or parties adopting such child may, by stipulations 

to that effect in such statement, adopt such child, and be

stow upon him or her equal rights, privileges, and im

munities of children born in lawful wedlock, and such 

statement shall be filed with and recorded by said probate 

judge, in a book kept in his office for that purpose." 

The statements made by the poor master of Otoe county 

having charge of Willie Duff Martin, and that of Benjamin 

F. Ferguson and Hannah Ferguson, and the decree of 

court entered in the case, are as follows:

JANUARY TERMIN, 1902. 651VOL. 64]



Ferguson v. Herr.  

"State of Nebraska, County of Richardson. - In themat
ter of the adoption of William Duff, Martin, late of Otoe 
county,. State of Nebraska. Now comes Jacob J.- Hoch
stetler, the poor master of the poor of Otoe county, one of 
which poor, the said Willie. Duff Martin is, and. is a 
county charge and in control and custody. of said .poor 
master. That said Jacob J. Rochstetler, for the said 
county and as such poor master, and as the custodian of 
the said Willie, minor child, being of the age. of two years 
and six months, does hereby voluntarily relinquish all 
right of custody, power and control over such child, Willie 
Duff Martin, and all claim and interest in and to. the 
services and wages of such child, to the end that such 
child shall be fully adopted by Benjamin F. Ferguson and 
Hannah his wife, who desire to adopt said child, and do 

agree to adopt such child, William Duff Martin, as their 
own, and educate, maintain and clothe such child in.a good 
and suitable manner for such child. This statement is 
made under the provisions of law for the adoption of chil
dren, that the said Willie Duff Martin may be adopted by 
said Benjamin F. Ferguson and wife.  

"JACOB J. HOCHSTETLER, 
"Witnesses: Poor Master of Otoe Co., Neb." 

"Taos. B. STEVENSON.  
"M. L. HAYWARD." 

[Duly verified.] 

"State of Nebraska, County of Richardson. In the mat
ter, of the adoption of Willie Duff Martin, late of the 
county. of Otoe, State of Nebraska. Now comes Benjamin 

-IF. Ferguson and Hannah, his wife, being man and wife, of 
-.said county of Richardson, do.hereby aver and state,, and 
each one of us do aver, that the said Benjamin F. Ferguson 
does hereby voluntarily adopt the said child, Willie Duff 
(Martin) Ferguson, and the said Hannah Ferguson, Wife 
of BenjaminF. Ferguson, does voluntarily adopt the said 
child as and by the name of Ferguson, and we do hereby 
voluntarily adopt Willie Duff Martin Ferguson by.the 
latter name as our own, and agree to maintain, clothe and
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educate, and well to nurture in the fear of the Lord, in 
piresence of good manners and habits until the said child 
arrives at the age of twenty-one years. The child now be
ing two years and six months old.  

"Attest: BE.NJ. F. FERGUSON.  

"THos. B. STEVENSON. HANNAH FERGUSON." 

"if. L. HAYWARD." 
[Duly verified.].  

"In the matter of the adoption of Willie Duff Martin by 
Benjamin F. Ferguson and Hannah Ferguson. Before L.  
Vandeusen, probate judge, February 26, 1870. And now 
on this 26th day of February, A. D. 1870, this matter came 
on to be heard in-open court, and it appearing to the court 
that Willie Duff Martin is a minor- child, aged two years 
and six months, and is a county charge and in the custody 
of Jacob J. Hochstetler, poor master of the county of Otoe, 
in the state of Nebraska; that Benjamin F. Ferguson and 
Hannah Ferguson do voluntarily agree to adopt the said 
Willie Duff Martin by the name of Willie Duff Ferguson, 
as their own child, and to maintain, clothe and educate 
said child as though he were their own, until said child ar
rives at the age of twenty-one years. And it also appearing 
I hat the said Jacob J. Hochstetler, poor master as afore

said, is willing and desirous that said Benjamin F. Fergu
son and Hannah Ferguson shall adopt said minor and have 
the exclusive care and control of the person of said minor 

and the right and duty of caring for his education and sup
port. Now therefore, it is ordered by the court that the 

said Benjamin F. Ferguson and Hannah Ferguson have 

from and .after this date the exclusive care, custody and 
control of said Willie Duff Martin, and that they stand in 

the same relation to each other as though the said Willie 

Duff Martin had been born in their lawful wedlock, and 
that the said Willie Duff Martin have all the right of a 

chi-ld born of the said Benjamin and Hannah Ferguson in 

lawful wedlock. And that the said Willie Duff --Martin 

hereafter take the name of Willie Duff Ferguson.  
"L. VANDEUSEN, Probate Judge."
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The common law made no provision for adopting chil
dren. We therefore get no light from that law to guide 
us in this investigation. Most of the states of the Union 
have enacted general laws providing for the adoption of 
children and making them the legal heirs of the adopting 
pvrents. Of course, the laws of these states are not uni
form in substance; the laws of each more or less limiting 
and restricting the legal status of the adopting parent and 
the adopted child. The reported adjudications of these 
states construing the adopting statutes nearly all agree in 

n fixing the legal status of the adopted child as follows: 
That it is the event of adoption that fixes, under the law 
authorizing the adoption, the legal status of the adopted 
child; and the child, by the event of adoption, becomes the 
legal child of the adopting parent, and stands, as to the 
property of the adopting parent, in the same light as a 
child born in lawful wedlock, save in so far as the excep
tions in the statute declare otherwise. When the statute 
authorizes a full and complete adoption, the child adopted 
thereunder acquires all the legal rights and capacities, in
cluding that of inheritance, of a natural child, and is un
der the same duties. Humphries v. Davis, 100 Ind., 274, 
280; Wagner v. Varner, 50 Ia., 532; Barnes v. Allen, 25 
Ind., 222; Burrage v. Briggs, 120 Mass., 103; Ross v. Ross, 
129 Mass., 243.  

Our own statute appears to differ from that of any other 
state to which our attention has been called by counsel, 
and from a somewhat extended research on our own part, 
we'have failed to discover any statute. containing similar.  
provisions. The best study which we have been able to 
give the subject leads us to believe that our statute,..as 
it stood when this proceeding took place, contemplated 
two kinds of adoption,-one with all the rights of inherit
ance that would belong to a child by blood, and one where 
such right of inheritance was not conferred. It seems to 
contemplate that the mei'e fact of adoption-did not of itself 
confer the rights and privileges of children born in law
ful wedlock, but that, in order to-accomplish this result,
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an affirmative agreement to that effect should be made by 
the parties, and included in the statement required to be 
filed by the adopting parents. This is the view which 

was taken by this court in Martin v. Long, 53 Nebr., 694, 
where, in speaking on this question, it is said: "An inter

esting field for discussion is thus opened up, but we agree 

with counsel for the appellants that 'the action is depend

ent entirely upon the construction of the articles of adop

tion,' and it therefore presents no question of general law 

justifying an extended opinion. It can not be doubted 
that under the statutes it was perfectly competent for the 
foster parents to bestow upon the child rights of inher
itance as full as if she were their own,-a child born in 

lawful wedlock, in the awkward phraseology of the stat

ute. Some stress is laid upon the varying terms of the 

section regarding the articles of adoption and that regard

ing the decree. The claim is that the child is only entitled 

to the right of inheritance when it is so stated in the 

decree. Whether the phrase 'if so stated in the decree' 

applies to such matters as the rights of the child or only 

to the custody we need not inquire, because the preceding 

section requires the decree to follow the articles of adop

tion; and it could hardly be contended that the court 

would be authorized by decree to confer such rights ex

cept as expressly or impliedly conferred by the articles 

of adoption" Among other provisions in the declaration 

filed by- the adopting parents in that case was the follow

ing: "And we bestow upon her equal rights and privileges 

of. ohildren born in lawful wedlock." Regarding this pro

vision the court said: "The foster parents, if not intend

ing to confer property rights, would not have employed 

language, the most obvious import of which, as deter

mined by usage, relates thereto. We think that it was 

the intention to confer upon the child all the rights of 

children proper, and, in addition thereto, to secure to her 

in any event, upon her majority, the sum specified inthe 

first clause." A careful reading of the opinion leads us 

to the conclusion that it was the opinion of the court that
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under our statute the adopted child could not claim the 
right of inheritance from its adopted parents in the -ab
sence of a stipulation that he might inherit, contained in 
the declaration required by statute to be signed and filed 
by them. This view of the case is further strengthened 
by the action of the legislature in amending this statute 
in 1897. The amendatory statute is known as chapter 
94 of the Acts of the 21st General Assembly. The ninth 
section of that act is as follows: 

"Unless the terms and conditions in said consent and 
petition otherwise provide, said person or persons adopt
ing, and the said minor child adopted, shall after adop
tion, sustain toward each other the usual relation and the 
adopted child shall have bestowed upon him or her equal 
rights, privileges and immunities of children born in law
ful wedlock of parent and child, and shall have all the 
right and be subject to all the duties of that relation, and 
the parents of said adopted child shall, after said adop-; 
tion, stand relieved of all parental duties toward, and all 
responsibility for, the said minor child so adopted and 
shall have no right over it." 

One object of the amendment undoubtedly was to make 
the act of adoption conclusive of the right of the adopted 
child to inherit, unless, in the words of the act, "the terms 
and conditions in said consent and petition otherwise pro
vide." This construction of the statute is in accord with 
the holding in other states. The right of adoption, being 
unknown to the common law, and repugnant to its prin
ciples, is a special power conferred by statute and -is gov
erned by the rule that such statutes must be strictly 
construed. "As against an adopted child the statute 
should be strictly construed as being in derogation of the 
general law of inheritance which is founded on natural 
relationship and is a rule of succession- according :to na
ture Which has prevailed from time immemorial," Keegan 
v. Geraghty, 101 Ill., 26; Wallace v. Rappleye, 103 IlL, 
229. "Statutes, so far as they change the general course 
of descent and distribution of intestate property and
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ignore all merit on account of blood, should be strictly 
construed. Upson v. Noble, 35 Ohio St., 655; In re Cham
bers, 22 Pac. Rep. [Cal.], 138.  

The plaintiffs in error have cited and rely on Kofka v.  
Rosicky, 41 Nebr., 328, as an authority in this case. We 
are unable to see any analogy between that case and the 
one at bar. The facts in that case and the law applicable 
to the facts are clearly stated in the fourth paragraph 
of the syllabus as follows: 

"A girl about seventeen months old was given by her 
parents to her uncle and aunt under an agreement that 
they would adopt her and rear, nurture, and educate her, 
and that she was to be as their own child, and at their 
death to receive, or be left, all the property which they 
might own. She lived with them until they died, some 
ten years afterward, took their name, did not recognize 
or know her own father and mother in the true relation, 
but knew them as and called them uncle and aunt, and 
knew and recognized her uncle and aunt as father and 
mother. The uncle and aunt died possessed of real estate 
in the city of Omaha, the title to which they did not, 
either by deed or will, transfer to the child. Held, That 
there was such a part performance of the contract by the 
parties thereto as entitled her to a decree giving her the 
title to the property, by way of specific performance of 
the contract." 

This statement shows that there was no statutory adop
tion, and consequently no written statement made by the 
foster parents containing their agreement relating to the 

rights of the child to inherit their estate. In the case at 
bar the statute was followed, and, under our construction 
of the statute, the right of Willie Martin Ferguson to 
inberit from his foster parents can be established only by 
pointing out an agreement to that effect in the written 

statement required by the statute to be filed by the adopt
ing:parties with the county judge. The question does not 

depend upon oral evidence to establish an agreement, and 
the terms thereof; but the rights of the child must be as
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certained from the written statement filed with the county 

judge, and produced in evidence on the trial. In the 

case of Kofka v. Rosicky the court was to examine and 

ascertain in the first instance whether- any agreement of 

adoption was ever made, and then the terms of the agree

ment and the rights of the parties thereunder. Here the 

agreement is placed before us in the form of a written 

statement, the true construction of which determines the 

rights of the parties. In that case the court saw fit to spe

cifically enforce a contract of adoption, which it found 

had been orally agreed on by the parties. In this, we are 

called on to construe the statute, and determine whether 

the child may inherit from its foster parents in the ab

sence of an affirmative statement or agreement that he 

shall.  
If we are correct in our conclusion that the right of 

the adopted child to inherit depends upon an affirmative 

statement to that effect contained in the articles of adop

tion, then the claim of estoppel urged by the plaintiffs 

in error can have no existence. The right of the child to 

inherit is determined by those articles, and the caste of 

descent of the estate of the foster parents is governed 

alone by the statements therein contained. If these 

articles provide for the descent of their estate to the 

adopted child, such descent will be enforced; but in the 

absence of such a provision all parties will be presumed 

to know that the adopted child can not claim such a ben

efit, and the fact that he has lived with his foster parents, 
has taken and bears their name, has conducted himself 

toward them as a dutiful child, and is estopped from 

denying that relation, will give him no greater rights or 

privileges than the statute creating the relation accords.  

This, we believe, disposes of all the questions in the 

case except the statute of limitations, which was pleaded 

by the defendants in error. It will be borne in mind that 

when Hannah Ferguson died in 1888, Benjamin F. Fergu

son, her husband, survived her, and took an estate by 

the curtesy in all her lands. The husband died in 1897,
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and during his life and the existence of his tenancy the 
lands did not descend to the heirs, so as to give them a 
right of entry, or entitle them to maintain an action of 
ejectment. Jackson v. Johnson, 5 Cow. [N. Y.], 74; Orth
wein v. Thomas, 127 Ill., 554. In the latter case cited it 
is held: Children inheriting from their mother real estate 
of which their father is tenant by the curtesy, are not 
entitled to possession until after his death, and the statute 
of limitations can not run against them in his lifetime.  

We think that the district court entered the proper 
judgment in the case, and we recommend its affirmance.  

AMES and AunnERT, CC., concur.  

By the Court: For the reasons stated in the foregoing 
opinion, the judment of the district court is 

AFFIRMED 

On April 9, 1903, the following opinion was filed on re
hearing: 

1. Adoption of Children: DECREE: FORCE AND EFFECT. In rendering 
the decree provided for in chapter 2, title 25, Revised Statutes, 
1866, governing adoption of children, the probate judge acts 
judicially, and such decree has all the force and effect of a 
judgment, being subject to collateral attack only for want of 
jurisdiction.  

2. - : CoNsTRucIoN OF STATUTE: REQUIREMENT OF STATUTE: 

DECREE. The statute prescribing the procedure in the adoption 
of children should be liberally construed, to the end that the 
proceedings had thereunder, and the decree of adoption made 
pursuant thereto, may be held valid; substantial compliance with 
the requirements of the statute being sufficient to sustain the 
validity of the decree of the probate court.  

3. - : - - STATUS OF CHILD. The decree rendered 
by the probate court under the provisions of chapter 2, title 
25, Revised Statutes, 1866, fixes the status of the child and its 
adoptive parents; and when such decree, by failure to prose
cute error therefrom, is allowed to become final, it will, if in 
substantial conformity with the provisions and requirements 
of the statute, be conclusive upon all persons interested in the 
proceedings.
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4. MODIFICATION. Under the provisions of section 

580, chapter 1, title 16, Revised Statutes, 1866, a decree of 
adoption rendered by the probate court under chapter 2, title 

25, Revised Statutes, 1866, could be reversed, vacated or iodified 
by the district court at the instance -of anyone having an 
appealable interest therein.  

5. COLLATERAL ATTACK. The decree of a probate 
court rendered under chapter 2, title 25, Revised Statutes, 1866, 
conferring upon the child full rights of inheritance from his 
adoptive parents, will not, in a collateral proceeding, many 
years after its rendition, and after the death of the adoptive 
parents, be held void for want of jurisdiction on the ground 
that the statement of the adoptive parents filed in the adoption 
proceedings fails in specific language to bestow upon the 
adopted child equal rights, privileges and immunities of chil
dren born in lawful wedlock, where a fair and reasonable inl

terpretation of such statement is consistent with the intention 
so to bestow such rights, and it is manifest that the probate 
judge so understood and construed the statement of the 
adoptive parents, and the parents acquiesced in the decree 
throughout their lives.  

KIRKPATRICK, 0.  

A former opinion in this case was filed in this court 
May 8, 1902 (page 649, ante). The case is here upoin 
rehearing. The defendants in error, the next of kin and 
heirs at law of Hannah Ferguson, brought an action in 
ejectment against plaintiffs in error, devisees of Benjamin 
Ferguson, husband of Hannah, to recover certain premises 
conveyed to Benjamin by Nillie Duff Martin Ferguson, 
who had been adopted by the Fergusons in his infancy.  
The court found for defandants in error.  

The sole question presented for determination is whether 
by virtue of certain adoption proceedigs had in the county 
court of Richardson county in 1870, Willie Duff Martin 
Ferguson, who was therein adopted by the Fergusons, be
came possessed of the right of inheritance from his adopt
ive parents, the same as a child born in lawful wedlock.  
The decree rendered by the probate court so provides in 
express terms. It is contended by defendants in error that 
the decree of the probate court providing that Willie 
should inherit as a child born in lawful wedlock was made
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without jurisdiction. This contention may the more 
clearly be apprehended by the following quotation made 
from the act governing the adoption of children in force 
in 1870: "And provided further, Whenever it shall be de
sirable, the party or parties adopting such child may, by 
stipulations to that effect in such statement, adopt such 
child, and bestow upon him or her equal rights, privileges 
and immunities of c4iildren born in lawful wedlock, and 
such statement shall be filed with and recorded by said 
probate judge, in a book kept in his office for that pur
pose." Revised Statutes, 1866, Code of Civil Procedure, 
sec. 797. The statement made by the Fergusons is as 
follows: 

"Now comes Benjamin F. Ferguson and Hannah his 
wife, being man and wife, of said county of Richardson, do 
hereby aver and state, and ea.ch of us do aver that the said 
Benjamin F. Ferguson does hereby voluntarily adopt the 
said child Willie Duff (Martin) Ferguson, and the said 
Hannah Ferguson, wife of Benjamin F. Ferguson, does 
voluntarily adopt the said child as and by the name of 
Ferguson, and we do hereby voluntarily adopt Willie Duff 
(Martin) Ferguson, by the latter name as our own, and.  
agree to maintain, clothe and educate and well to nurture 
in the fear of the Lord, in presence of good manners and 
habits, until the said child arrives at the age of twenty-one 
years, the child now being two years and six months old." 

It is contended that under this statement, made in com
pliance with the statute referred to, and the provision of 
that statute above quoted, the probate court had no juris
diction to enter a decree of adoption conferring upon Wil
lie Duff Martin Ferguson the rights of inheritance. Upon 
the threshold of the inquiry thus presented, it will be 
desirable to dispose of two preliminary questions: Are 
statutes such as that under consideration to be liberally 
or strictly construed? and, did the probate court, in en
tering the decree, act judicially or minlisterially? 

The latter question will be first considered. It is well 
settled that adoption pro;eedings were unknown to the
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common law, but many of the states of ihe Union have 
adopted statutes making provision for the adoption of 
children. These statutes differ from each other, many of 
them in material respects, and only one or two have pro
visions in any degree similar to our own. They may, how
ever, be classified under two heads: First, those that pro
vide for the making of a statement or petition before the 
probate judge on the part of the person having lawful 
charge of the child, signifying a readiness to relinquish 
the right to the custody of and control over the child, and 
a statement or petition by the person or persons desiring 
to adopt, signifying their willingness to adopt, and under 
what conditions, and setting forth other facts required by 
the statute. The probate court, after hearing, enters a 
decree on the facts thus presented, giving to the child such 
incidents of the status of a child born in wedlock as may 
be authorized under the particular law. Under the other 
head come those statutes providing, in substance, for a 
written declaration or statement, rather in the nature of 
a deed, and so denominated frequently, executed, attested, 
acknowledged and recorded in the probate court. Of this 
latter class, of which the Alabama statute may be cited 
as an instance, the function of the probate court, it is 
apparent, is purely and wholly ministerial, amounting to 
nothing further than merely taking the acknowledgment 
and making the record. No judicial functions are called 
into action. But in the first named class, there are many 
incidents of the procedure calculated to show that the 
proceedings are in a liberal sense judicial. And there 
can be little doubt that of such is our own. The parties 
appear before the court,-those having the custody of the 
child, the child itself, and those desiring to adopt it.  
Statements of the parties giving over and taking the child 
are required, setting forth certain facts. Notice of the 
hearing by publication is provided for. A hearing is 
clearly contemplated, and after hearing, the statute pro
vides for the rendition of a decree by the court. Nothing, 
it would seem, could be more clearly and manifestly
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judicial. The distinction between adoption under such 

a procedure as that indicated, and adoption by deed would 

seem to be sufficiently obvious. In the one case the parties 

appear, notice to all interested is given, a hearing is had, and 

the court pronounces a judgment. In the other, the parties 

adopting make a statement, it is attested, acknowledged 

and recorded, and the- act of adoption is co instanti com

plete. We think that proceedings under statutes similar 

to ours are always regarded as judicial. Brown v. Brown, 
101 Ind., 340. And if this proceeding was judicial, it 

can, of course, not be collaterally impeached for any error, 

however gross, that may have intervened between the 

acquirement by the probate court of jurisdiction of parties 

and subject matter, and the rendition of the decree. - This, 
is will be conceded, is elementary, and citation of authori

ties is unnecessary, unless, perhaps, it may be successfully 

urged that no appeal lay from the decree of the probate 

court, in which event, it may be suggested an erroneous 

decree ought not to be binding. Section 580, chapter 

1, title 16, Revised Statutes, 1866, p. 496, entitled "Error 

in Civil Cases," provides as follows. "A judgment ren

dered, or final order made by a probate court, * * * or 

any other tribunal, board or officer, exercising judicial 
functions, and inferior in jurisdiction to the district court, 

may be reversed, vacated or modified by the district court." 

It is not now, and we think, never has been the policy of 

the law to deny to any party the right to review. That 

right is guaranteed by the constitution. The section from 

the statute in force in 1870, just quoted, is clearly broad 

enough to include the decree of adoption by the probate 

court. It is an order. or decree of an officer inferior to 

the district court, and exercising judicial functions. It 

provides for reversal, vacation or modification of such 

order or judgment, and was amply sufficient to enable any 

one dissatisfied with the decree as entered, and who had an 

appealable interest, to have obtained a review thereof.  

The other question suggested relates to the spirit that 

should govern in the adjudication of controversies arising
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under the provisions of adoption statutes, whether they 
shall be construed strictly, as in derogation of the com
mon law, or liberally, as being laws humane and beneficent.  
in their intendments and provisions, intimately involving 
the interests of those.who by nature are helpless, and un
able by reason of inherent limitations to see to the strict 
observance of every detail of the statutory procedure. Our 
examination has revealed to us that courts, called to con
strue these statutes, have been variously disposed, some 
being wholly committed to the doctrine that, being wholly 
statutory, and unknown to the common law, the rule that 
statutes in derogation thereof shall be strictly construed, 
applies, and that the proceedings must be tested by a rigid 
inspection of the requirements of the statute, no one of 
such requirements being less important than another. Ex 
parte Clark, 87 Cal., 638, 641. We have given this matter 
close consideration, andare convinced that the Clark Case, 
supra, and the other cases in which language of substan
tially similar import is used, proceed upon a mistaken 
theory. This is especially true in states like our own, 
where the common-law rule cited has been abrogated by 
specific statute. Code of Civil Procedure, see. 1. Adoption 
statutes are peculiarly beneficent and altruistic. Their 
purpose is wholly humane. By reason of their enactment, 
much misery, otherwise inevitable, has been prevented, and 
the happiness, of a most permanent and lofty character, 
thereby engendered is practically incalculable. Childless 
parents have been provided with objects upon which to 
bestow their affections, and orphans have been snugly 
entrenched-in homes of comfort and even of luxury, brought 
thereby under the most valuable of influences, and, per
chance, saved from swelling the ranks of the vicious and 
criminal. These are clearly statutes in favor of which 
much can be said; against which, nothing. As has been 
aptly stated: "In cases of this kind it is not the duty of 
the court to bring the judicial microscope to bear upon the 
case, in order that every slight defect might be enlarged 
and magnified, so that a reason might be found for delar-
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ing invalid an act consummated years before, but rather to 
approach the-case with an inclination to uphold such acts, 
if it is found that there was a substantial compliance with 
the statute." Nugent v. Powell, 4 Wyo., 173. And in 
Parsons v. Parsons, 101 Wis., 76, this language occurs: 
"We would feel bound to repudiate the doctrine of strict 
construction contended for vigorously by appellant. The 
adoption statute is a humane provision, which looks to 

the interest of children primarily. That is its controlling 
idea and policy. Therefore, every reasonable intendinent 
should be indulged, in case of doubt, in the line of pio
moting that object. Other courts have taken the same 
view, but, if it were otherwise, our duty to carry out ani 
obvious legislative intent would be the same. * * * It 
has made, and is making, a multitude of happy homes, 
happy parents, happy children, and valuable members of 
society, and no narrow construction should be indulged 
in that will tend to defeat a result so obviously intended 
and in every way so beneficial." We incline strongly to 
the view as cogently set forth in the language just quoted, 
and believe that the sounder rule is that doubts ari.ing 
under the statute should be resolved in favor of the 
validity of the proceedings had and the decree entered. So 
much for the character, scope and purpose of the act under 
consideration,. and the rules and analogies that are to 
govern in its construction.  

It is a necessary deduction from the foregoing that the 
decree of adoption is not impeachable for error, because 
of the axiomatic and somewhat trite reason that all courts 
have jurisdiction to err. The pivotal point, therefore, is, 
did the probate court have jurisdiction to decree that the 
adopted child should possess the rights of a child born in 
lawful wedlock? In the statement made by the adoptive 

parents, as directed by statute, no specific mention is made 

of a desire to confer upon the child the rights of inheri

tance, but it does not follow that such meaning may not 
with reasonable and sufficient certainty be gathered from 

the statement. We have real this statement .with the

VOL. 64] JANUARY TERM, 1902. 6)65



Ferguson v. Herr.  

greatest care, and are unable to discover anything therein 
in any way inconsistent with the decree. The qualifying 
words, "as our own," when given the meaning to which 
they are the most naturally susceptible, would seem 
clearly to support the decree. If the child had in fact 
been that of the Fergusons, its right of inheritance would 
be undisputed. Was it their intention to make him "their 
own?" Their statement answers in the affirmative. The 
stipulation to clothe and maintain the child until he is 
twenty-one years old can not be said to be in the nature of 
a limitation upon the obligations otherwise intended to be 
assumed. Their obligation would have been nothing less 
than this, assuming that the child grew to the full stature 
of manhood in the possession of his natural faculties, had 
he been born to them in lawful wedlock, as the legal obli
gation to maintain a child, unless the child becomes charg
able to the public as a pauper, ceases as soon as the child 
is of age. 2 Kent, Commentaries, *192; Templeton v.  
Stratton, 128 Mass., 137. Nothing, therefore, was added 
to or detracted from the obligation of the parents by this 
statement.  

Reference has been made by defendants in error to a 
subsequent amendment of the adoption statute, the effect 
of which has been to provide that the rights of inheritance 
shall attach to the adopted child unless specific provision 
has been made against such right, and it is said that this 
is legislative construction to the effect that under the law 
of 1870, the right of inheritance depended upon an affirma
tiv" offer to confer it by the adoptive parents. Of this 
amendment, it may be said .that it is in line with the 
more recent judicial construction of adoption statutes, 
namely, that they should be held to confer all the rights 
of natural children, unless a contrary intention affirma
tively appears. But we do not think the effect of this 
amendment can be to bind this court to a more rigid rule 
of construction of the law of 1870 than the spirit of that 
act and the usual canons of interpretation would warrant 
had the act been permitted to remain as it then was; and
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the question still remaining for consideration would be 
whether the probate court, at that time, had jurisdiction, 
under the particular pleadings and facts before it, to con
fer, by its decree, the right of inheritance.  

There is much in this statute to warrant the belief that 
it was the legislative intent that the decree provided for 
should fix the status of the child. "All decrees entered 
in such case," it is therein said, "in conformity with the 
provisions and requirements of this chapter, shall be 
conclusive upon all the persons interested in such 
proceedings or matter"; and further, "all relations 
of parent and child, agreeably to such stipulations 
and the decree . of the probate court, shall attach, 
and such child, * * if so stated in such decree, 
shall be subject to the exclusive control and custody 
of such parent or parents, and shall possess and enjoy 
all the rights * * * of children born in lawful 
wedlock." -Revised Statutes, 1866, sec. 800, Code of Civil 
Procedure. In other words, there is no adoption until 
there has been a decree rendered, and after the rendition 
of the decree, the status of the parties must be determined 
from an inspection thereof, as in the case of other decrees, 
unless it is void for want of jurisdiction. It is true, that 
by the terms of the statute the decree is only made con
clusive when in conformity with "the provisions and 
requirements of this chapter"; but does this mean that 
no adoption decree will be valid unless every provision of 
the statute has been strictly and literally complied with? 
or, rather, that the decree depends for its force and effect 
upon substantial compliance with the requirements of the 
statute? We are firmly of the conviction that judicial 
construction should not be carried further than the latter 
alternative. We doubt whether a court would, after many 
years had elapsed, during which all parties appeared to 
have been content with the event of the proceedings, hear 
the objection that the notice required had not been pub
lished in exact compliance with the statute; or that one 
of the statements had been attested by less than two wit-
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nesses, or by none at all, or any other technical objection 
.of like import. That the consent of the child, if over four
teen years, is made imperative.is obviously just, as the law 
wisely looks upon the wishes of the child, as soon as its 
accumulating years permit of a realization of its own best 
interests, as being matter of substance. Hence the specific 
provision, founded in principle, that the validity of the 
adoption of a child of the age of fourteen years must look 
for its basis in the consent of the child.  

But we think the act as a whole should receive a broad 
and liberal construction. We are not without eminent 
authority in saying, and the fact is abundantly fortified 
by considerations of justice and humanity, that the pri
mary person interested in these proceedings is the child.  
Parsons v. Parsons, 101 Wis., 76. It was least of all 
capable of seeing to the strict observance of,the detailed 
requirements of the statute, if such observance is to be 
made the basis of a valid decree.  

After consideration, we have been led to the conclusion 
that the jurisdiction of the probate court to decree that the 
child should inherit must be determined by the single 
inquiry whether he was warranted in concluding that such 
was the intention of the adoptive parents. And if we 
assume that he had no power to make a decree broader 
than the statement of the adoptive parents, on the prin
ciple already announced, that he acted judicially, it must, 
we think, be conceded that he was charged with the duty 
and the obligation to determine the meaning of the 
language used. To do so was necessarily involved in his 
act of pronouncing the decree; and the question would 

. then be whether the articles of adoption either expressly 
or impliedly conferred rights of inheritance. Martin v.  
Long, 53 Neb., 694, 698. It is, of course, obvious that the 
poor-master, who had the legal custody of the child, and 
who surrendered it for adoption, could by no act of his 
confer the right of inheritance. But it should not be over
looked that his consent, which was essential, might. have 
been largely governed by the belief that, such right was
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proposed to be conferred. It is equally manifest that the 

court could not have granted by decree the right of inheri

tance against the express wishes or intent of the adoptive 

parents; but it is no less true that the discretion in him 

by law vested, to refuse to enter a decree and dismiss the 

matter, if it appeared to his satisfaction that the proceed

ings were not for the best interest of the child, might be 

largely influenced by his belief, warranted by the state

ment made by the adoptive parents, that they proposed to 

confer this right.  
Referring again to the statement made by the Fergu

sons, we find that they offer therein voluntarily to adopt 

the child as their own, by the name of Ferguson, to main

tain, clothe and educate him until twenty-one years old. A 

reading of the decree rendered by the probate judge makes 

it obvious, we think beyond the possibility of reasonable 

doubt, that the probate judge understood that he was em

bracing in the decree the wishes and -intentions of the 

parties. Any other view would be in hostility with every 
hypothesis except that of fraud. The decree contains, 
first, certain findings of fact, e. g., the age of the child, 
thus negativing the jurisdictional requirement of the con

sent of an older child; the consent of the person having 

custody of the child; and that the Fergusons voluntarily 

adopt the child by their name, and "as their own child, and 

to maintain, clothe, and educate said child as though he 

were their own, until said child arrives at the age of 

twenty-one years," whereupon follows, as a conclusion from 

the foregoing premises, a judgment or decree expressly 

conferring rights of inheritance. It is certainly to be 

assumed that the Fergusons knew that this decree had 

been entered, and knew what it provided. Throughout 

their lives they appear to have been perfectly satisfied 

therewith. This argues strongly in favor of the conclusion 

that the probate judge correctly reflected their own inten

tions in the decree.  
We are not unmindful of the rule that any doubt as to 

the jurisdiction of a court of limited jurisdiction which
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arises from the silence of the record must be resolved 
against the jurisdiction. But this rule is not in conflict 
with the application of a rule of liberal construction 
brought to bear upon the statement made by the Fergusons 
under the statute governing adoption. If such statement 
can with reason be held to express the intention to confer 
the right of inheritance, and for the purpose of construc
tion we see no difficulty in having recourse to the subse
quent conduct of the parties with reference to the order 
made, then the court's jurisdiction so to decree does 
affirmatively appear.  

The statute in force at the time seems to have been 
substantially complied with. As we view them, the stipu
lations and conditions in the statement of the Fergusons 
are broad enough to include the right of inheritance, and 
the decree of the court is in accordance therewith. The 
substantial conformity of the decree with the requirements 
of the statute makes it conclusive, and all the relations 
of parent and child therein enumerated must. be held to 
attach.  

It is therefore recommended that the decision heretofore 
rendered in this cause be overruled, and the judgment of 
the trial court be reversed, and the cause remanded for 
further proceedings.  

HASTINGS and LOBINGIER, CC., concur.  

By the Court: For the reasons stated in the foregoing 
opinion, the former opinion rendered in this case is over
ruled, the judgment of the district court reversed and the 
cause remanded.  

REVERSED AND REMANDED.

Second motion for rehearing filed.
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GEORGE GRAY V. JOHN PETERSON.  

FILED MAY 8, 1902. No. 10,095.  

Commissioner's opinion, Department No. 3.  

Statute of Frauds. Any distinct and unambiguous act evidencing an 
intention by the seller to part with the possession and an in
tention on the part of the buyer to acquire the possession, 
accompanied by a tradition of the property from the premises of 
the former or from neutral ground to the premises of the latter, 
satisfies the statute of frauds and suffices to transfer the title, 
so that the former may recover the purchase price, if it remains 
unpaid, and the latter assumes the risk of safe-keeping and may 
defend his possession against all the world.  

ERROR from the district court for Knox county.  
Tried below before ROBINSON, J. Reversed.  

W. R. Ellis, for plaintiff in error.  

A. A. Welch and W. D. Funk, contra.  

AMES, C.  

This cause was submitted to the court upon oral argu
ment and brief for the plaintiff in error alone, and his 
statement of facts, which upon a comparison with the 
record, appears to be accurate, will be adopted for the pur
poses of this opinion: Plaintiff was a stock buyer in the 
village of Bloomfield, Nebraska, and defendant was a 
stockman residing a few miles from said town. A few 
days prior to July 18, 1896, plaintiff and defendant had 
a conversation regarding the latter's forty head of steers 
then ready for market. Plaintiff, at defendant's request, 
went out to see the steers once or twice, and finally it was 
agreed that plaintiff should order cars in which to ship 
them on a certain day,-July 18th,-and that defendant 
would drive them in on that day, and, if he did not sell 
to plaintiff, he would ship them himself in the cars plain
tiff ordered. Plaintiff accordingly procured cars, and 
defendant drove his steers to Bloomfield on the morning
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of the day agreed, and placed them in the stock yards of 
the railroad company,-after which he hunted up plaintiff, 
and the two renewed negotiations, which were finally 
terminated in an unconditional sale of the forty head of 
steers by defendant to plaintiff at $3.60 per one hundred 
pounds. The parties then, in pursuance of the contract, 
went to the stock yards and proceeded to weigh the steers.  
The stock yards of the railroad company, in which defend
ant had placed his steers, consisted of two separate yards 
and a loading chute, and were constructed of heavy 
planks, and made extra strong and substantial. The 
plaintiff had a private yard immediately adjoining the 
railroad yards on the west, which was constructed of inch 
boards, and was frail and light as compared to the com
pany's yards, and did not resemble the latter in any par
ticular. An alley extended along the south side of the 
yards of the railroad company and plaintiff, and in this 
alley, on the south side of plaintiff's yards, was located 
the enclosed scales on which the steers were weighed.  
They were driven out of the stock yards in drafts of two 
each, and weighed, after which each draft was driven 
from the scales, and taken by plaintiff and placed in 
private yard. In this manner, the weighing proceeded 
until all the steers were weighed and turned over to plain
tiff, and by him placed in his yard, the defendant partic
ipating in the weighing and delivery of all the steers, and 
making no objection to the same, or to the plaintiff's tak
ing possession of them, except one casual remark to the 
effect that he regretted that he had sold the steers. After 
the weighing and delivery had been completed, plaintiff 
took about half of the steers, or one car load, from his 
yard, and drove them into the chute, preparatory to load
ing into the cars, when defendant for the first time ob
jected, saying the steers had shrunk too much, and that 
he Would ship them himself. Plaintiff protested that the 
steers were his property; that, if defendant was not satis
fied with the weights, he might weigh them over any 
scales in town, but he would not consent to defendant
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rescinding the contract. Defendant made no claim of 
fraud. or improper weighing, but simply stated that the 
steers had shrunk to much that he could afford to ship 
them himself on that weight, and he.forcibly took posses
sion of the steers'and shipped them to and sold them on 
the same market on which plaintiff would have sold them, 
and at a net profit of $130 over what plaintiff would have 
paid for them under the contract, which amount is the 
jeasure of damages sued for ih this action. It will be 
noted that plaintiff had made no payment on the steers, 
but no question was or is raised because of this, and it 1.3 
expressly stipulated and in evidence "that the said plhin
tiff had sufficient money on deposit in the Farmers & M1er
chants' State Bank of Bloomfield, Nebraska, to pay to 
defendant the amount 'of the value of the steers described 
in plaintiff's petition, and it is agreed that no question 
is to be raised on the trial because of the fact that the 
plaintiff did not pay to defendant or tender to defendant 
the amount set forth in said petition as the purchase price 
of said steers." Upon this state of facts there can be no 
doubt that the distlrict court erred in supposing that there 
had not been a sufficient delivery and acceptance of the 
steers to satisfy the requirements of the statute of frauds.  
Any distinct and unambiguous act evidencing an inten
tion by the seller to part with the possession, and in
tention on the part of the buyer to acquire the possession, 
accompanied by a tradition of the property from the prem
ises of the former, or from neutral ground. to the premises 
of the latter, satisfies the statutes of fraud, and suffices 
to transfer the title so that the former may recover the 
purchase price, if it remains unpaid; and the latter as
sumes the risk of safe-keeping and may defend his pos
session against all the world. Wyler v. Rothschild, 53 
Nebr., 566. "The intention of the parties at the time as 
to the delivery must prevail, even if there be something 
yet to be done to complete it. Son(es v. M1cJaughlin, 
57 Wis., 358, 15 N. W. Rep., 442. Correctly speaking, 
what is requied to satisfy the statute of frauds is not the 
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delivery of the goods by the vendor, but the acceptance 
of them by the vendee, although, of course, this must be 
with the consent of the former, and be accompanied in 
some sense by a delivery; but, after all, the controlling 
act is that of the buyer. Powder River Live Stock Co. v.  
Lamb, 38 Nebr., 339, and cases cited; Browne, Statute of 
Frauds, par. 315, et seq. This author, after a review of 
the authorities, says that the rule may be broadly stated 
that any acts from which'it may be inferred that the buyer 
has taken possession as owner may be regarded as suffi
cient.. But it can not be necessary to pursue the subject 
further. The circumstances and conversations detailed 
in the foregoing statement of facts put the question of 
the acceptance and delivery of the cattle and the inten
tion of the parties, especially of the buyer, beyond con
troversy.  

After the preparation of the foregoing opinion a brief 
was filed by the defendant in error, and brought to our 
attention. We have carefully read and considered the 
same, but do not find that it points out any important 
error in the foregoing statement of facts, or in the above 
application of the law thereto. On the contrary, we find 
in the authorities quoted in the brief a substantial una
nimity with this opinion as to the principles governing 
the question at issue.. The principal object of the statute 
of frauds is the protection of the alleged vendee. If he has 
accepted and received the goods or a part thereof with 
the consent of the vendor, the second clause pf the statute 
is satisfied; the title passes, and he becomes bound, al
though there be no writing or part payment of the pur
chase price; otherwise not.  

It is recommended that the judgment of the district 
court be reversed, and a new trial awarded.  

DUFFIE and ALBERT, CC., concur.  

By the Court: For the reasons stated in the foregoing 
opinion, the judgment of the district court is reversed and 
a new trial awarded.  

REVESED.
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EMMA M. PITMAN ET AL. v. ELBERT IRELAND.  

FILED MAY 8, 1902. No. 11,478.  

Commissioner's opinion, Department No. 3.  

Mortgagor: RIGHT OF INTERVENTION. A mortgagor who has con
veyed lands by an unconditional deed of general warranty, is 
entitled to intervene for the purpose of pleading usury in an 
action to foreclose the mortgage.  

ERRoR from the district court for Sheridan county.  
Tried below before WESTOVER, J. Reversed.  

Albert W. Crites, for plaintiffs in error.  

W. W. Wood. contra.  

AMES, C.  

Benjamin Lammers procured a loan from the Showal
ter Mortgage Company, a corporation, and to secure its 
payment executed and delivered his note and a mortgage 
on certain real estate. By various mesne conveyances 
the lands were conveyed to the plaintiff in error Pitman, 
and by sundry mesne assignments the note and mort
gage came to the defendant in error, Ireland. Ireland 
brought this action to foreclose the mortgage, to which 
he made the holder of the title, Pitman, sole party de
fendant. Lammers applied for leave to intervene for the 
purpose of pleading usury, and his motion was denied.  
He and Pitman bring the case here, assigning such denial 
for error.  

In our opinion the application should have been granted.  
The pleadings show that Pitman acquired the land by an 
unconditional deed of general warranty, making no refer
ence to the mortgage. It is elementary law that when 
the grantee in such a conveyance is attacked by a claim 
which, if maintained, may divest him of his title, he has 
a right to "vouch" his warrantor, as it is called; that is, 
lie may notify the hitter of the pendency of the suit awd
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require. him to come in and defend at his peril, if lie fails 

so to do, of being concluded by its results in a subsequent 
action against him upon the covenants in his deed. Rawle, 
Covenants for Title, 228, et seq. Now the application 
of Lammers for leave to intervene, was intended to ac
complish precisely this purpose, which was necessary as 
well for his protection as for that of his warrantee, and 

the latter not less than the former was entitled to have 

the amount of the incumbrance diminished by any lawful 

means, instead of being driven to his personal action upon 

his covenants.  
It is recommended that the judgment of the district 

court be reversed, and the case remanded for further pro
ceedings according to law.  

DUFFIE and ALBERT, CC., concur.  

By the Court: For the reasons stated in the foregoing 
opinion, it is ordered that the judgment of the district 

court be reversed and the case remanded for further pro
ceedings according to law.  

REVERSED AND REMANDED.  

CRETE MUTUAL FIRE INSURANCE COMPANY V. THOMAS 

PATZ.  

FILED MAY 8, 1902. No. 11,687.  

Commissioner's opinion, Department No. 3.  

1. Evidence. Evidence examined, and held sufficient to sustain the 
verdict.  

2. Instruction. Instruction, tendered and refused, examined, and 
held, its refusal was proper.  

3. - . It is not error to refuse an instruction which is broader 
than the evidence, nor where the same ground is covered by an 
instruction given by the court on its own motion.  

Enuou from the district court for Saline county. Tried 
below before HASTINGS, J. Affired.
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Abbott < Abbott, for plaintiff in error.  

Fayette I. Foss, B. V. Kohout and R. D. Brown, contra.  

ALBERT, C.  

This action was brought by Thomas Patz against the 
Crete Mutual Fire Insurance Company to recover a bal
ance alleged to be due him for services rendered by his 
minor daughter at the instance and request of the defend
ant. The defendant denies any contract, either express 
or implied, for such services and alleges, in effect, that 
whatever services the said minor rendered were simply 
in assisting the plaintiff, who was secretary of the com
pany, at his instance and request, for his exclusive benefit.  
and without the knowledge or consent of the defendant, 
and that whatever payments were made for such services 
were obtained by fraud, practiced on the defendant 
by the plaintiff, and without its knowledge or consent.  
The defendant asks judgment against the plaintiff for the 
amount of such payments. The allegations of the answer 
are put in issue by the reply. There was a verdict and 
judgment for the plaintiff. The defendant brings the case 
here on error.  

The principal ground relied upon for a reversal of the 
judgment of the district court is that the verdict is not 
sustained by sufflicient evidence, especially that there is 
a failure to show any contract of hiring, either express 
or implied. We have gone over the testimony. In our 
opinion it is sufficient to sustain the verdict on all essen
tial points.  

The defendant tendered the following instructions: 
"In this case the plaintiff seeks to recover from the de

fendant insurance company for services of a minor daugh
ter of the plaintiff alleged to have been performed by 
her for the defendant. If you shall find from the evidence 
that the plaintiff was, at the time such alleged services 
were performed, employed by the defendant as its secre-
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tary, at a fixed salary, and that it was his custom to have 
his children with him in the office of the company render
ing him assistance in various ways, in such case the law 
does not, in the absence of an express agreement to pay 
for such help, raise any presumption of a promise on the 
part of the defendant to pay for such services; and the 
plaintiff can not recover in this case.  

"If you shall find from the evidence that there was -no 
express contract of hiring in this case, and by application 
of the foregoing instructions to the evidence, that there 
was no implied contract of hiring, and shall further find 
from the evidence that the money which the plaintiff 
claims was paid for such hiring, was by him, while he was 
acting as secretary to the defendant, secretly so applied 
by him without the knowledge or consent of the board 
of directors of the defendant, then such use of the money 
was unwarranted and you should find for the defendant 
to the full amount of the money which the evidence shows 
to have been so taken and used by the plaintiff; unless 
you shall further find from the evidence that the defend
ant by its officers has since ratified such taking and use.  

"It is true that the law is such that if one sees another 
performing labor for him, which is beneficial to him and 
does not object but allows the work to go on and avails 
himself of the benefits, the person for whom the labor is 
performed is bound to pay for such labor as it was rea
sonably worth, but no more; hence in this case, if you 
shall find from the evidence with the foregoing instruction 
applied thereto that the plaintiff is entitled to any pay 
for the services rendered by his daughter to the defend
ant, you will find the value of the services as shown by 
the evidence; and if the amount received by the plaintiff.  
as shown by the plaintiff's petition is less than the amount 
so found, you will find for the plaintiff for the balance.  
But if you shall find it to be less, then under the pleadings 
in the case you will find for defendant for such an amount 
as the money claimed to have been payments exceeds the 
value of the services so rendered."
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The instructions tendered were refused, and their re

fusal. is now assigned as error.  
As to the first, it does not state the law. It is vitiated 

by the closing clause. It says, in effect, that, if it was 

the custom of the plaintiff to have his children assist him 

at his work for the defendant, there can be no implied con

tract to pay for the services of any one of the children, no 

matter under what circumstances they may have been 

rendered. As to the second, the court on its own motion 

instructed the jury that no evidence had been introduced, 

and no claim made by the defendant, as to the money paid 

by the plaintiff for the services of his daughter. No ex

ception was taken to such instruction. Hence we must 

assume it was a fair statement of the facts in that behalf.  

If it was, there was no evidence on which to base the in

struction tendered by the defendant on that point. As 

to the third, the same ground is covered by the instruc

tions given by the court on its own motion. Consequently 

it was not error to refuse it.  

Complaint is made of the rulings of the court during 

the progress of the trial. They are not argued, nor do we 

find they afford any just ground for complaint.  
It is recommended that the judgment of the district 

court be affirmed.  

DUFFIE and AMES, CC., concur.  

By the Court: For the reasons stated in the foregoing 

opinion, the judgment of the district court is 

AFFIRMED.  

STATE OF NEBRASKA V. MISSOURI PACIFIC RAILWAY COM

PANY.  

FILED MAY 21, 1902. No. 11,269.  

1. Crimes: Tis COURT: COGNIZANCE: CONSTITUTION: GRANT: AP

PELLATE JURISDICTION. The only authority this court has to.  

take cognizance of crimes is that given by the constitution in 

the grant of appellate jurisdiction.
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2. Legislative Thought: MOULD OF CRIMINAL LAW: PRESUMPTION: 
CRIMINAL JURISDICTION. When the legislative thought is cast in 
the mould of the criminal law, it will be presumed, nothing 
appearing to the eontrary, that the remedies contemplated 
were those generally used in courts exercising criminal juris
diction.  

3. Maximum Rate Law. l'he provisions of section 9, of the act of 
1893 known as the "Maximum Freight Rate Law," being puni
tive and not remedial, are to be enforced in accordance with 
the procedure of the Criminal Code.  

OuGINAL action by the state to recover penalties pro
vided for a violation of the maximum freight rate law.  
Dismissed.  

Frank N. Prout, Attorney General, and Norris Brown, 
for the state.  

Adophus R. Talbot, James 1W. Orr and Bailey P. Wag
gener, contra.  

SULLIVAN, C. J.  

This action was commenced in this court to recover the 
sum of $435,000 claimed by the state from the Missouri 
Pacific Railway Company on account of nineteen alleged 
violations of the act of 1893, commonly known as the 
"Maximum Freight Rate Law." No question is made as 
to the validity of the statute, and the defendant, by its 
counsel, disclaims any wish or intention to evade responsi
bility for the acts described in the petition. It denies.  
however, that the case is one which this court has original 
authority to hear and determine. The argument urged in 
support of the jurisdictional objection is that the action 
is grounded upon a statute providing for the punishment 
of crime; that its purpose is to vindicate public justice, 
aid that it is, therefore, in substance, and should be in 
form, distinctively criminal. The provision of the con
stitution (see. 2, art. 6) conferring jurisdiction upon this 
court declares that "It shall have original jurisdiction 
in cases relating to the revenue, civil cases in which the
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state shall be a party, mandamus, quo warranto, habeas 

corpus, and such appellate jurisdiction as may be pro

vided by law." Clearly, the only authority we have to 

take cognizance of crimes is that embraced in the grant 

of appellate jurisdiction. The right of the state, then, 
to maintain the action depends upon the character of the 

action. If it is a civil suit, we have jurisdiction; other

wise we have not. The act of 1893 fixes maximum rates 

for the transportation of freight by common carriers, and 

gives a civil action to every person who is injured by a 

violation of any of its provisions. Immediately following 

the section providing for the redress of injuries suffered 

by private persons is the section upon which this action 

is founded. It is as follows: "'ec. 9. That in case any 

common carrier subject to the provisions of this act, shall 

do, or cause to be done, or permit to be done; any act, mat

ter, or thing in this act prohibited or declared to be un

lawful, or shall omit to do any act, matter or thing in this 

act required to be done, such common carrier shall upon 

conviction thereof, be fined in any sum not less than one 

thousand ($1,000) dollar's, nor more than five thousand 

($5,000) dollars for the first offense; and for the second 

offense not less than five thousand ($5,000) dollars, nor 

more than ten thousand ($10,000) dollars; and for the 

third offense, not less than ten thousand ($10,000) dollars, 

nor more than twenty thousand ($20,000) dollars; and 

for every subsequent offense and conviction thereof, shall 

be liable to a fine of twenty-five thousand (A25,000) dol

lars; Provided, That in all cases under this act either 

party shall have the right of trial by jury." Session Laws, 

1893, ch. 24. The attorney general contends that every 

violation of this section gives rise to a civil action in favor 

of the state, and in support of his contention cites Mitchell 

r. State, 12 Nebr., 538. In that case it was held that a 

civil action would lie to recover a penalty under a statute 

providing that a licensed vendor of malt, spirituous and 

vinous liquors, making sales in violation of. law, should 

"forfeit and pay for each offense the sum of twenty-five
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dollars." In State v. Sinnott, 15 Neb., 472, it was held 
under a like statute that the state might enforce its right 
to the penalty by a criminal prosecution. These decisions 
are consistent. Where the legislature has not indicated 
a preference, penalties and forfeitures may be recovered by 
the state in either a civil or criminal action. But the 
rule with respect to fines is different. The primary defini
tion of a fine is a pecuniary punishment inflicted by the 
sentence of a court exercising criminal jurisdiction. And 
this is the sense in which the term is used in common 
speech. We do not remember having ever heard the action 
of a court giving judgment in a civil case described by the 
use of the word "fine." It was, of course, within the power 
of the legislature to provIde for the enforcement of the law 
by civil action, but the evidence that it intended to do so is 
entirely wanting; the language it employed is significant: 
it spoke in the terminology of the criminal law. If a civil 
suit was really contemplated then we have here an unex
ampled perversion of technical terms, a studious shunning 
of familiar and apuropriate forms of expression, an obvi
ous effort to disguise the legislative purpose. Every trans
gression of the section quoted is characterized as an 
"offense," the means by which the law is to be enforcedl 
is described as a "prosecution," the verdict is called a 
"cconviction,"* and the judgment a "fine." These words 
abound in the Criminal Code and they are associated in 
popular thought with laws for the prevention and pun
ishment of crime. They were used in the statute as signs 
of ideas; their office was to describe what was passing in 
the legislative mind, and they show conclusively, it seems 
to us, that the legislature was not thinking of either civil 
law or civil remedies. The legislative thought was not 
cast in the mould of the criminal law by accident. A 
New Hampshire statute relating to the sale of imitation 
butter declared that any person violating its provisions 
should "forfeit and pay a fine of $50, and for a second 

*Not till judgment is rendered on a verdict of gmrilty, is the ae
cused convicted. Faunce v. People, 51 Ill., 311.-RE-ouRTEn.
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and each subsequent offense a fine of $100," to be recov

ered in any court of competent jurisdiction; half the fine 

so recovered to go to the complainant and half to tho 

county where the offense was committed. In State v.  

Marshall, 64 N. H., 549, it was held that, "In the absence 

of any special provision as to the mode of procedure, the 

use of the word 'fine' determines the form of the reied v." 
This .decision was approved and followed by the supreme 
court of Minnesota in State v. Borgan, 55 M1inn., 183.  
These, so far as we know, are the only cases in which the 

precise question has been decided. The Criminal Code 

expressly declares that all fines therein provided for shall 

be enforced by criminal action, and it was, beyond all 

doubt, the intention of the legislature that the punitive 

provisions of the act in question should be enforced in 

like manner.  
The action is dismissed for want of jurisdiction.  

DISMISSED.  

NOTE.--Mitclclt v. State, 12 lebr., 538, cited in the foregoing opinion, 
was a case which arose under the old law, General Statutes, 1873, 

section 574, on page 852. The case of Sinnott v. State, 15 Nebr., 472, 
arose under the Ames Law, Compiled Statutes, 1901, section 14 

of chapter 50. As stated in the foregoing opinion, these decisions 

are consistent; but what does Con, J., the writer of the latter opin
ion, mean by this language of Judge Leavitt (which he cites with 

approval on page 475): "But if no one chooses to avail himself of 

this right [to prosecute by civil process], by instituting a suit, the 
guilty person may be proceeded against by indictment." Are the 

remedies cuiulative? Are they elective? In other words, can you 

collect by civil process, and afterward indict? Judge Leavitt's lan

guage (U:nted States v. Bougher, 6 McLean [C. C.], 277, 281) certainly 

implies that either an action in debt or indictment would lie. If so, 
can a judgment in an action for debt furnish a basis for a plea of 

autrefois acquit or eatrefois convict to an indictment for the same of

fense?-REPORTER.
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STATE OF NEBRASKA, EX REL. CARL C. WRIGHT, RELATOR, 
v. EZRA P. SAVAGE, GOVERNOR, RESPONDENT.* 

FILED MAY 21, 1902. No. 12,542.  

1. Right of Courts: JUDICIAL QUESTIONS: CONSTITUTION. .The right 

of the courts to determine all judicial questions, whenever or 
however they may arise, is given by the constitution in explicit 
terms and is indisputable.  

2. Right of Executive Officers. But equally clear and incontestable 
is the right of the executive officers named in the constitution 
to exercise all powers properly belonging to the executive 
department.  

3. Judicial Authority: JUDGMENT: COERCIVE PROCEss. Considering 
the matter theoretically, and leaving practical results and past 
adjudications entirely out of view, it would seem that the 
farthest limit of judicial authority in mandamus proceedings 
against officers of the executive department, is to hear and 
determine; to give judgment, but not to enforce it by coercive 
process.  

4. Exemption From Mandamus: OFFICIAL RANK. The principle of 
exemption from mandamus is grounded upon a distinct con
stitutional inhibition (Constitution, art. 2, see. 1), and does not 
at all depend upon official rank. Whether the writ of man
damus should be granted or refused has been made to depend, 
in every case decided by this court, upon the character of the 
act in question and not upon the office of the respondent.  

5. Judiciary: MANDAMUS TO BRANCH OF GOVERNMENT. The theory 

that the judiciary, in issuing a mandamus to a member of the 
executive branch of the government, is thereby indirectly, and 
in violation of the constitution, exercising power properly be
longing to the executive department, has been repudiated by 
this court in a long line of decisions.  

6. A Mere Ministerial Duty. The established doctrine in this state 
is that when a law, in positive terms, enjoins upon the governor, 
or other officer of the executive department, a mere ministerial 
duty, leaving him no choice or discretion in regard to the 
matter,-no judgment to exercise as to whether he will or will 
not act,-the writ of mandamus may issue, and its issuance is 
an appropriate excrcise of judicial power.  

7. Res Judicata: LITIGANTS: PRIVITY: SEALED AND CLOSED QUESTION.  
The doctrine of res judicata is that a question once determined 
by a judgment on the merits, is forever settled, so far as the 
litigants and those in privity with them are concerned. The 
question decided is, while the decision stands, a sealed and closed 
question.  

*Rehearing allowed. See opinion on page 702, post.
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8. Public Officer: SuccEssoR: PRIVITY. A public officer is regarded 
as being in privity with his predecessor when both derive their 
authority from the same source.  

9. - : JUDGMENT: SuccEssoR. A judgment against a public 
officer in regard to a public right, binds his successor in office.  

10. Thing Adjudicated: SOVEREIGN: CITIZEN. All litigants are af
fected by the rule of the thing adjudged; it is equally binding 
upon the sovereign and the citizen.  

ORIGINAL proceeding in mandamus to require the gov
ernor to appoint a fire and police commission for the city 
of Omaha. Writ denied. 'On rehearing, writ allowed, 
but not formally issued. See page 702.  

Frank T. Ransom, William F. Gurley, Carl C. Wright 
and John F. Stout, for relator: 

The respondent in his return to the writ claims that, 
as he is governor, this court has no jurisdiction over him 
as such officer in such matters as are involved in this con
troversy. He claims that as governor he is exempt from 
mandatory process issuing out of this court, and especially 
so where the action is one executive in character. Chief 
Justice Marshall laid down the following rule for a case 
like this: 

It is not by the office of the person to whom the writ 
is directed, but by the nature of the thing to be done, that 
the propriety or impropriety of issuing a mandamus is to 
be determined. Marbury v. Madison, 1 Cranch [U. S.], 
137.  

This rule has been generally accepted, and courts have 
since held that the judicial department has jurisdiction 
over the chief executive to enforce the perf:riance of a 
purely ministerial duty imposed b y a legislative act.  
Without present reference to the assumed exemption of 
the governor from obedience to the laws of the state, as 
construed by this tribunal, created and clothed with juris
diction, by the constitution, we will proceed to examine 
into the nature of the thing to be done.  

The power to appoint, delegated by the law providing
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for fire and police commissioners, is not one that inheres 
in Cie executive by virtue of any provision of the consti
tution. It was not necessary to confer that power upon 
the executive. It could have been conferred upon any 
of or officer or upon any existing board; or the legislature 
could have created a board and then have conferred juris
diction upon it. The thing to be done is not an inde
pendent executive act. The legislature conferred the 
power to appoint. The legislature can take it away. The 
power to appoint is not conferred by the constitution.  
either in express terms or by implication. The appoint
iment is purely a ministerial act.  

This court has decided that a writ of mandamus can be 
isued to compel the governor, as member of a canvassing 
board, to canvass election returns and declare the result 
of an election. State v. Thayer, 31 Nebr., 82. This duty 
of the governor, as member of a canvassiLg board, was 
conferred by a legislative act, as was the appointing 
power involved in the case at bar. There is no distinc
tion to be drawn between the two acts. As to the power 
of the legislature to confer such authority at its will, see 
State v. Bemis, 45 Nebr., 731.  

The cases where the question has been before the 
courts are collated in an article in the 3d volume of 
the Lincoln Law Review, page 335, and also in the ma

jority and minority opinions in People v. Morton, 156 
N. Y., 136, 41 L. R. A., 231, and in briefs published 
therewith. We will not attempt to digest the decisions 
of this court on the question. The rule deduced from 
People v. Morton, supra, is that the sovereignty is in 
the people. They have delegated the power to rule to 
three departments. In England the power to govern orig
inally vested in the king. From time to time the king 
made grants or modified his power to govern until par
liament was evolved; and parliament created the judi
ciary. This distribution of powers is continued with us 
along with the common law of England. Under the con
stitution. the exeentive power of the state corresponds

686 NEB3RASKA REPORTS. [ Voi, G4



JANUARY TERM, 1902.

State v. Savage.  

to the king; the legislature corresponds to parliament; the 
judicial power is in the courts. In England the power 
of the king -has been divided, a portion being delegated 
to parliament and a portion to the judiciary; but except 
as so delegated his power remains the same, and, in our 
government, has been transmitted to the executive.  

But here lies the difference 'between the English sys
tem and our own: In England mandamus, being a high 

preregative writ, issued in the king's name, and, conse
quently, could not run to him or to his derivatives, viz., 
parliament or the judiciary, except in the case of inferior 
courts. Surely, the governor possesses no such reserved 
power or high prerogatives as his Brittanic majesty. Our 
state government is one of limitations and not of grants.  
Does the New York court mean to assert that the gov
ernor possesses all power not delegated to the other 
branches of the state government? 

Ed P. Smith, for resnondent: 

We have been unable to find any adjudicated case where 
the relator sought, as against the governor, the relief 
sougit in this case. The provision of our constitution 
defining the three departments of government and deny
ing to the members of one department the right to exer
cise any of the powers belonging to either of the others, 
is a familiar provision. It. is to be found in the consti
tution of nearly all, if not all, the states of the union. Its 
interpretation has been the subject of much judicial in

vestigation; and, upon the sukface, there seems to be some 
conflict in the decisions. An examination of the cases, 
however, will show less division of opinion than might 
at first appear. The conflict arises over the nature of 
the act sought to be enforced. Where such act is what 
some of the courts are pleased to call ministerial and not 
executive in its character, some courts have asserted the 

right to .issue the writ. But where the act is clearly an 
executive function, we think that the authorities are prac
fieally unanimous in holding that his action in the
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premises can not be controlled by this court. It is not a 
lack of jurisdiction over the person that prevents the 
issuance of the writ, but it is a lack of power or jurisdic
tion over this officer. Sutherland v. -The Governor, 29 
Mich., 320.  

The supreme court of Pennsylvania has construed con
stitutional provisions similar to our own: 

"In the language of the constitution, article 4, section 
2, 'The supreme executive power shall be vested in the 
governor, who shall take care that the laws be faithfully 
executed.' Also, same article, section 7: 'The governor 
shall be commander-in-vhief of the army and navy of the 
commonwealth, and ef the militia, except when they shall 
he called into the actual service of the United States.' 
He is also vested with the appointing and pardoning 
powers; the power to convene the legislature in cases of 
ewergency and to approve or veto bills submitted to him 
by the general assembly. It is scarcely conceivable that 
a man could be more comphtely invested with the supreme 
power and dignity of a free people. Observe, the supreme 
executive power is vested in the governor and he is charged 
with the faithful execution of the laws, and for the ac
complishinent of this purpose he is made commander-in
chief of the army, navy and militia of the state. Who 
then shall assume the power of the people to call this 
magistrate to an account for that which he has done in 
discharge of his constitutional duties? If he is not the 
judge of when and how these duties are to be performed, 
who is? Where does the court of quarter. sessions, or 
any other court, get the power to call this man before it, 
and compel him to answer for the manner in which he 
has discharged his constitutional functions as executor 
of the laws and commander-ln-chief of the militia of the 
commonwealth? * * If we once begin to shift the 
supreme executive power from him upon whom the con
stitution has conferred it to the judiciary, we may as well 
do the work thoroughly and constitute the courts the ab-' 
solute guardi-ms and directors of all governmental fune-
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tions whatever. If, however, this can not be done, we had 
better not take the first step in that directioi. We had 
better at the outstart recognize the fact that the executive 
department is a co-ordinate branch of the government with 
power to judge what should or should not be done within 
its own department * and that with it, in the 
exercise of these constitutional powers, the courts have no 
more right to interfere than has the executive under like 
conditions to interfere with the courts." Appeal of the 
Governor,* 85 Pa., 433.  

As to the immunity of the governor from coercion by 
courts see Sutherland v. The Governor, 29 Mich., 320; 
State v. The Governor, 25 N. J. Law, 331; State v. Drew, 
17 Fla., 67; State v. The Governor, 39 Mo., 388; People v.  
Bissell, 19 Ill., 229; People v. Onllom, 100 Ill., 472; Rice 
v. Austin, 19 Minn., 103; Miles v. Bradford,, 22 -Md., 170; 
Marbury v. Madison, 1 Cranch [U. S.], 137; Hawkins v.  
The Governor, 1 Ark., 570; State v. Warmoth, 22 La. Ann., 
1; Bates v. Taylor, 87 Tenn., 319, 332; Dennett, Petitioner, 
32 Me., 508, 511; State v. Lord, 28 Ore., 489, 525; Low 
v. Towns, 8 Ga., 360, 372; State v. Morton, 156 N. Y., 141.  

Frank N. Prout, Attorney General, for respondent: 

The state constitution divides the government into three 
distinct departments and requires each department to 
act within its own sphere. The perpetuity of our free 
institutions depends upon a strict adherence to the essen
tial mandate of the supreme law.  

"The powers of the government of this state are divided 
into three distinct departments, the legislative, executive 
and judicial, and no person or collection of persons, being 
one of these departments, shall exercise any power prop
erly belonging to either of the' others, except as herein

*The grand jury of Allegheny county subpoenaed John F. Hart
ranft, governor, and Matthew S. Quay, secretary of state, to appear 
and give testimony in regard to the Pittsburg riots of July 21 and 
22, 1877, which grew out of the strike of the trainmen. They refused 
to appear and pleaded their official privilege-state secrets.-RE
PORTER.  
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after expressly directed or permitted." Constitution, 
art. 2.  

In 1867 an application was made by Robert J. Walker 

and one Sharkey, on behalf of the state of Mississippi, 
to the supreme court of the United States, for leave to 

file a bill against Andrew Johnson, president of the United 

States, and Edward 0. C. Ord, military district com

mander, praying for a perpetual injunction restraining 

the enforcement of the Reconstruction Acts, on the ground 

that the same were unconstitutional and void. In deliver

ing the opinion of the court, Chief Justice Chase said: 

"An attempt on the part of the judicial department of 

the government to enforce the performance of such duties 

by the president might be justly characterized, in the 

language of Chief Justice Marshall, as 'an absurd and 

excessive extravagance.' It is true that in the instance 

before us the interposition of the court is not sought to 

enforce action by the executive under constitutional legis

lation, but to restrain such action under legislation al

leged to be unconstitutional. But we are unable to per

ceive that this circumstance takes the case out of the 

general principles which forbid judicial interference with 

the exercise of executive discretion." State of Mississippi 

v. Johnson, 4 Wall. [U. S.], 475, 499.  

In our own state, the case of State v. Holcomb, 46 Nebr., 
612, is not in point. In that case the action was not 

brought against the governor in that capacity.  
The case of State v. Elder, 31 Nebr., 169, goes further 

toward supporting the doctrine that the judiciary can 

coerce other branches of government than any case I have 

been able to find, and it may not be out of place to state 

a few of the facts surrounding the decision of that case, 

which are now a part of the political history of the state.  

Benton and others claimed to have been elected to the 

executive department of the state. Elder was the speaker 

of the house of representatives. A majority of the joint 

convention of the legislature and the officers elect, were 

of a different political party from the contestants. Con-
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tests had been instituted against the relator and evidence 
had been taken and filed. The legislature by resolution, 
in joint session, had directed the speaker not to open the 
returns of the election until after the hearing and deter
mination of the contests then pending. Benton filed an 
application for a peremptory writ of mandamus to com
pel Elder, as speaker of the house of representatives, to 
open the returns and declare the result of the election 
in the presence of a majority of both houses of the legis
lature. This application, as is shown by the record, was 
filed January 8, 1891. The answer was filed, argument 
of counsel heard, and the case decided, and the writ was 
in the hands of the sheriff and was served on the respond
ent at 12:20 p. m. of the same day. These facts are re
cited simply to show the haste with which the cause was 
heard and determined. It was a time of intense excite
iment. In the corridors of the capitol building were mem
hers of the state militia, in full uniform, bearing the 
accoutrements of war. The doors of representative hall, 
where the joint convention of the legislature was held, 
were barred and guarded; so that, when the sheriff went 
to serve the writ he was obliged to force the door. No 
briefs were filed by counsel for either side. When we con
sider the brief time that was occupied from the filing of the 
application to the final determination of the case, it will be 
seen that there was but little time for consideration. In
(eed in the state of intense excitement that then existed on 
all sides, it was necessary for the court to speedily deter
mine the case. The reasoning in the case is not in harmony 
with a vast majority of the cases by other courts on the 
same subject; and with all due respect for the court as 
then constituted, we beg leave to suggest that the opinion 
in the Elder Case should not be followed or approved.  
But, in any event, it is distinguishable from the case at 
bar. The constitution enjoined upon the speaker a purely 
.ninisterial duty.  

Oral argument by all connsel save John F. Stout.
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Gurley for relator: 

There are two jurisdictional propositions before the 

court: First, can the writ issue to the governor in any 

event? Second, if so, is this a proper case? 

The authorities cited do not apply under our constitu

tion. Our constitution does not create one executive de

partment with the governor as its head. It creates several 

executive departments. The head of one of these is the 

governor. In this our constitution differs from the New 

York, New Jersey and Michigan constitutions. This court 

has set numerous precedents for the coercion of inferior 

executive officers.  
Whether or not an act is ministerial is to be deter

mined by the answer to the question, does it involve dis

cretion? In the performance of this act the governor 

has no discretion as to whether or not the act shall be 

performed. I desire to cite Martin v. Ingham, 38 Kan., 
641, not cited in brief.  

Prout, Attorney General, for respondent: 

This question is a broad one. Has the court a right to 

interfere with the executive department? The govern

ment is divided into three distinct, separate and inde

pendent departments. One can not interfere with the 

other except where there is express constitutional author

ity so to do. The very idea of mandamus implies a com

mand by a superior to an inferior. Mandamus is a Latin 

term-we connand. The constitution provides that the 

supreme executive authority shall he lodged in the gov

ernor and that he shall take care that the laws be faith

fully executed. He is answerable only to a high court 

of impeachment, the sovereign people at the polls and his 

official conscience. The cases of mandamus to inferior 

executive boards and officials are not in point. The de

cisions in cases of this character are numerous. The.  

supreme court of Indiana has held both ways. But now 

Indiana stands against executive coercion. No authority
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holds that the governor can be coerced to do a political 
act. The line between ministerial and executive acts is 
as hard to describe as the distinction between animal and 

vegetable life. This distinction must be made by the 
court issuing the writ. When the power to coerce the 
executive is once conceded, and the tribunal is its own 

judge of the occasion, what. escape is there from a. judicial 

oligarchy by the evolution of time? I think the better 

reasoning is for the doctrine that the governor can not 

be coerced at all. How could a court enforce its order? 
A court should never make an order which it can not 

enforce.  

Smith, for respondent: 

The granting of the writ means that every district and 

county court from Deuel to Douglas can mandamus or 

enjoin the chief exeeutive of the state. The spectacle is 

humiliating.  

The respondent cited the following authorities: 

The governor is himself a distinct and co-ordinate 

branch of the government and can not be coerced. Suther

land v. The Governor, 29 Mich., 320. All ditties required 

of the governor are executive and political. State v. The 

Governor, 25 N. J. Law, 331. In his capacity as governor 

the chief executive can not be coerced. This can only be 

done when acting in an ex-officio capacity. State v. Drew, 

17 Fla., 67. It does not follow because an act is ministerial 

that it is any the less executive. State v. The Governor, 

39 Mo., 388. The performance of duty required by the 

constitution can not be coerced. In considering the 

case of State v. Elder, 31 Nebr., 169, the court is 

bound to take cognizance of historical facts: That 

order was made at a time when political - feeling ran 

high in the state of Nebraska, and it is more than possible 

that the excited state of the public mind became known 

and felt in the inner chambers of the consultation room 

of this honorable court. We are safe in saying that no
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precedent for that writ can be found in any of the ad
judicated cases reported in the books. We are safe in 
saying that that case was without precedent, and will 
never be a precedent.  

Ransom, for relator: 

This court is vested with jurisdiction to pass upon any 
question of law which may arise; else, in the words of 
von Holst, it would be a "travesty on justice." No halo 
of glory encircles the gubernatorial brow. If the gov
ernor does not obey, you can put him in jail. You can 
declare acts of the legislature unconstitutional. The 
two houses are not immune. Where came this guberna
torial immunity? Is the governor sovereign? ' No; it 
is his excellency, not his majesty. No man, no set of 
men are superior to the law, and of that law you are 
judges. The objection that the court can not enforce its 
order is puerile. As is said by Judge O'Brien, in the dis
senting opinion in People v. Morton, 156 N. Y., 136, 137: 
"If the courts may be deterred from deciding what the 
law is in such cases, upon some remote possibility that 
executive power will resist the execution of the judgment, 
it would follow that a mandamus should never go against 
one possessing the physical or political power to resist 
its- commands, but should be confined to those who are 
too weak to defy it." 

SULLIVAN, C. J.  
This is an application to this court in the exercise of its 

original jurisdiction for a writ of mandamus commanding 
respondent, as governor of the state, to appoint fire and 
police commissioners for the city of Omaha. In his 
answer to the alternative writ respondent denies the au
thority of the court to coerce executive action in any case.  
and alleges that by reason of the judgment in State v.  
Mwoores, 55 Nebr., 480, performance of the duty enjoined 
by the statute (sec. 167, ch. 12a, Compiled Statutes, 1901) 
would be necessarily barren of practical results. A com-

894 NEBRASKA REPORTS. [VOL. 61



State v. Savage.  

plete history of the litigation in which the present action 

had its origin will be found in some earlier opinions of this 

court (Moores Case, supra; State v. Kennedy, 60 Nebr., 

300; Redell v. Moores, 63 Nebr., 219) to which reference 

is made. It is conceded that the statute directs the gov

ernor, in imperative terms, to do just what the relator 

has requested him to do. "Immediately on the taking 

effect of this act, the governor shall appoint." This is 

the language of section 167; and it is therein further pro

viled that "whenever a vacancy shall occur in any board 

of fire and police commissioners either by death, resigna

tion, removal from the city or any other cause, the gov

ernor shall appoint a commissioner to fill such vacancy." 

It is also conceded that this is a constitutional and valid 

law, but it is claimed that authority to enforce it has not 

been committed to the judicial branch of the government.  

The argument is that the three departments into which 

all governmental powers are divided are co-ordinate; that 

each is entirely independent of the others, and that, the 

issuance of a mandamus against the governor, in whom 

is vested the supreme executive power, is justifiable only 

on the theory that the executive department is inferior to 

the judicial department and that the right of command 

is given to one, and the duty of obedience imposed upon 

the other. This argument is certainly plausible, but 

whether it is sound is a point upon which the adjudged 

cases are in irreconcilable conflict. The right of the courts 

to determine all judicial questions, whenever and how

ever they may arise, is given by the constitution in ex

plicit terms and is indisputable; but equally clear and 

incontestable is the right of the executive officers named 

in the constitution to exercise all powers properly belong

ing to the executive department. There is an obvious 

logical difficulty in maintaining that two departments of 

government are of equal rank, and independent of each 

other, if one may command and the other must obey. A 

member of the executive department who performs an 

official duty in obedience to a writ of mandamus is a
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passive instrument in the hands of the coart; he is not in 
any proper sense an actor; he executes, not his own pur
pose, but a purpose originating in the judicial department 
of the government.; he is in truth nothing more than the 
agency through which the court exercises an executive 
power. Considering the matter theoretically, and leaving 
practical results and past adjudications entirely out of 
view, it is hardly possible to escape the conclusion that 
the farthest limit of judicial authority in cases of this 
kind is to hear and determine; to give judgment estab
lishing the relator's right, without issuing compulsory 
process to the respondent, whether he be the chief mag
istrate or some other member of the -executive depart
ment. There seems to be no good reason for holding that 
one member of a co-ordinate branch of the government 
should be exempt from judicial control and the others 
subject to it. The principle of exemption from mandamus 
is grounded upon a distinct constitutional inhibition and 
does not at all depend upon official rank. Constitution, 
art. 2, sec. 1. As was said by Chief Justice Marshall in 
Marbury v. Madison, 1 Cranch [U. S.], 137, "It is not by 
the office of the person to whom the writ is directed, but 
the nature of the thing to be done, that the propriety 
or impropriety of issuing a mandamus is to be deter
mined." Our own decisions make no distinction between 
the governor and the other officers of the executive depart
ment. Whether the writ should be granted or refused 
has been made in every case to depend upon the character 
of the act in question and not upon the office of the re
spondent. The argument that the judiciary in issuing a 
mandamus against a member of the executive branch of 
the government is thereby indirectly, and in violation 
of the constitution (art. 2, sec. 1), exercising a power 
properly belonging to the executive department, has never 
appealed convincingly to this court. In numerous cases 
the writ has gone against the auditor; and the right to 
issue it to any officer of the executive department, includ
ing the governor, is so thoroughly established by repeated
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decisions that the question can be no longer regarded as 
open to discussion. All judicial controversies must end 
some time and this one seems to have run its course. It 
must be admitted that, according to the clear weight of 
authority, the chief executive can not, under any cir
cumstances, be controlled by the writ of mandamus; but 
in this state, and in some other jurisdictions, a different 
rule prevails. The doctrine of this court is that when the 
law in positive terms 'enjoins upon the governor, or other 
officer of the executive department, a mere ministerial 
duty, leaving him no choice or discretion in regard to the 
matter,-no judgment to exercise as to whether he will or 
will not act,-the writ of mandamus may issue, and its 
issuance is an appropriate exercise of judicial power. In 
State v. Thayer, 31 Nebr., 82, a mandamus was issued 
against the governor and other executive officers, con
stituting the state board of canvassers, commanding them 
to canvass the votes cast for the relator as a candidate 
for judge of the sixth judicial district. In that case the 
court considered the authorities bearing upon the right of 

the judiciary to issue a coercive writ against the governor 
of a state, and reached the conclusion that the correct rule 
is that laid down in Maxwell's Pleading & Practice, page 
735, in the following language: -"There is a conflict in the 
authorities as to the right of a court to grant a mandamus 
against the governor of a state to compel the performance 
of a merely ministerial duty. That the courts have juris
diction in such cases there seems to be. no doubt. In a 
free government no officer is above the law, and should 
not be permitted to disregard it with impunity. No good 
reason can be given why a governor, whose duty it is to 

see that the laws are executed, should himself be permit
ted to set them at defiance." In State v. Elder, 31 Nebr., 
169, which was an application for a mandamus to com
pel the speaker of the house of representatives to open 
and publish the returns of a general election, the court 

said, in an opinion allowing the writ, that the leading 
cases denying the authority of the courts to mandamus
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the governor of a state had been again examined and dis
approved. In State v. Boyd, 36 Nebr., 60, the court took 
coguizance of an application for a mandamus to compel 
the governor to approve a bill of the State Journal Com
panly for blanks and stationery. In State v. Boyd, 36 Nebr., 
181, this court determined on the merits an application 
for a mandamus to compel Governor Boyd to issue a 
proclamation for the election of three additional members 
of congress. The writ was denied, not for want of juris
diction, but because, the right to apportion representatives 
among the states belongs exclusively to congress. State 
v. Holcomb, 46 Nebr., 88, was a case in which the court 
tried and determined a controversy involving the rela
tor's right to a writ of mandamus commanding the gov
ernor to approve an official bond. It is true that in some 
of these cases the jurisdiction of the court was not chal
lenged, but that circumstance is not important. In deter
mining the cases on tjie merits the court necessarily de
cided in favor of its own jurisdiction. The authority of 
the courts in such cases does not, of course, depend upon 
the consent of the respondent. If jurisdiction exists it 
is given by law and does not rest upon mere official com
plaisance. State v. Stone, 120 Mo., 428. It seems to be 
conceded that the relator has a sufficient interest in the 
performance of the particular duty enjoined by the stat
ute to entitle him to maintain this proceeding if the court 
has jurisdiction to entertain it. And it is evident that 
the refusal of the governor to discharge the duty of ap
pointing fire and police comnmiioners for Omaha was not 
influenced in any degree by the character or quality of 
the act which the law, in imperative terms, directs him 
to perform. In other words, the position taken by re
spondent is not defended on the ground that the appoint
ment of commissioners would not be the performance of 
a ministerial duty. The defense rests upon broader 
ground; it is that there is no authority in the court to 
coerce the governor, in any case, or under any circum
stances, to exercise an executive power. The -onclusion
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to which we are compelled by our own decisions is that 
we have, not only jurisdiction to decide the controversy, 
but authority to issue the peremptory writ to enforce our 
decision. Whether the peremptory writ should actually 
issue in a case of this kind is a question of great delicacy 
and one which we do not here decide. Speaking of the 
cases in which the power of the courts to mandamus the 
governor is asserted, Mr. Freeman says in the note to 
Greenwood v. Routt, 31 Am. St. Rep. [Colo.], 2S4: "While 
it must be admitted that these cases by no means consti
tute the majority of those bearing upon the subject, yet 
they seem* to us to be based upon the better reasoning, 
and more in accord with what has been the long adopted 
policy of the highest judicial tribunal in the land, the 
supreme court of the United States." Nothing further 
need, we think, be said on the question of jurisdiction.  

The second proposition discussed by counsel was de
cided in the Kennedy Case, and was, we think, decided 
rightly. .The doctrine of res judicate is that a question 
once determined by a judgment on the merits is forever 
settled, so far as the litigants and those in privity with 
them are concerned. The question decided is, while the 
decision stands, a sealed and closed question; the final 
judgment, sentence, or decree fixing the rights of the par
ties ends the controversy, and is in any future litigation 
conclusive evidence of those rights. Counsel for relator 
concede the general rule as to the conclusiveness of judg
ments, but insist that it has no application to a case in 
which a sovereign state is seeking to enforce obedience 
to its laws. In other words, counsel contend that the 
state, being vested with absolute power to govern society, 
and having supreme authority to make and administer 
laws, is not bound by an adverse adjudication in a matter 
pertaining to its sovereignty. "If such were the rule," 
said Mr. Justice Story in Gelston v. Hoyt, 3 Wheaton [U.  
S.], 246, 317, "it would be a perfect anomaly in the law and 
utterly subversive of the first principles of reciprocal 
justice." The fundamental conception of a judgment is
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a judicial decision binding upon all the parties to the 
controversy. As defined by our own statute (see. 428, 
Code of Civil Procedure) it "is the final determination of 
the rights of the parties in an action." By this statute the 
state has declared the legal effect and consequence of a 
judgment; it has said that, as between the parties, the 
judgment shall end the controversy and end it forever.  
The state, in the exercise of its governmental functions, 
is not obliged to invoke the aid of the courts in any case; 
but when it does so it assumes the character of an ordi
nary suitor, and is bound by self-imposed restraints; it 
claims no advantage over its adversary, and, though one 
is a sovereign and the other a citizen, they stand equal 
before the law. This is a just principle, and in it we see 
no serious danger to the public weal. It was recognized 
and enforced in England without judicial dissent as far 
back as the Duchess of Kingston's Case, 20 State Trials, 
355. And in the highest court of this country it was early 
held, by the unanimous opinion of the judges, that the 
government was conclusively bound by. a decision ren
dered against it in its sovereign character. Gelston v.  
Hoyt, supra. When a state brings an action for the en
forcement of its criminal or revenue laws, it acts, of 
course, in its governmental capacity, but it is bound, never
theless, by an adverse decision. The question decided can 
not be again litigated between the same parties, either in 
a civil or criminal case. Coffey v. United States, 116 U.  
S., 436; New Orleans v. Citizens' Bank,167 U. S.,371. Not
withstanding what has been said by counsel for relator, 
we are still of opinion that Holsworth v. O'Chander, 49 
Nebr., 42; O'Connell v. Chicago T. R. Co., 184 Ill., 308, and 
People v. Smith, 93 Cal., 490, are direct authority upon the 
point we are now considering. In each of these cases the 
state was asserting a right on behalf of the general public; 
it was endeavoring as a sovereign power, to execute a pub
lic law; it was not seeking to recover or establish title to 
corporate property; and yet it was held to be concluded 
by the former adjudication, not on the untenable theory
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that it was a party to the litigation only in its corporate 
capacity, but because the decision was, in accordance with 

the general rule, indisputable evidence of the rights of the 
litigants. McClesky v. State, 4 Tex. Civ. App., 322, is also 

directly in point. In that case the state was surely act
ing in its governmental capacity; it was seeking to pre

vent the usurpation of a franchise, and to onet the defend

ants from holding and exercising offices that had no legal 

existence; it was endeavoring, as the relator in this case 

is, to put the administration of public affairs in the hands 

of the duly constituted agents of the public.  
The right of the state to oust the present members of 

the board of fire and police commissioners of the city of 

Omaha has been once tried and determined, and, under 
existing conditions, the judgment rendered is an effective 

bar to another suit for the same purpose. The right of 

the mayor's appointees to hold the offices was the thing 

adjudged in State v. Moores, and it is the only thing to 

be adjudged in this action. The decision in the Moores 

Case is not law, but for the purposes of this litigation it 

stands in place of the law. The governor may, of course, 

appoint, but in the face of a plea of res judicata we can 

not put his appointees in possession of the offices. The 

court is held in bondage by its own error. Stat pro ratione 

voluntas is the rule of decision for this case.  
The writ is denied.  

WRIT DENIED.  

SEDGWICK, J.  

I concur in the conclusion that this court has jurisdic
tion of the action but do not express any opinion on the 
question of res judicata.  

HOLCOMB, J., coneurring.  

I concur in the point stated in the 6th paragraph of the 

syllabus and what is said in the opinion with respect 

thereto. Further than that I express no opinion on the 

subject of the jurisdiction and authority of the court to 

coerce by mandamus the chief executive of the -state.
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On the question of the doctrine of res judicata as held 
and applied in this case I concur in all that is said and 
decided in the opinion.  

The following opinion on rehearing was filed July 22, 
1902: 
1. Abstract Questions of Law: SUB.TEcT OF LITIGATION: REAL PAR

TIES: RES IN DISPUTE: RES JUDICATA. Abstract questions of 
law can not be made the subject of litigation. There must be 
real parties, and a res in dispute that will become res judicata 
when the litigation is determined.  

2. Former Determination: FIRE AND POLICE CoNMIssIoNERs: AP
POINTMENT BY MAYOR AND CouNcIL: GOVERNOR. The former de
termination of this court that certain parties were entitled to 
hold the office of fire and police commissioners of the city of 
Omaha, under the appointment of the mayor and council of the 
city, is not binding on the governor, so as to prevent his ap
pointment of commissioners under the provisions of the act for 
the incorporation of metropolitan cities.  

8. Right of Parties: RES JUDICATA. The right of the parties in 
that litigation to the term in dispute therein is res judicatu, 
but the principle of law announced, having been found erroneous 
and overruled, will not be followed.  

SEDGWICK, J.  

After the former opinion in this case the relator filed 
what is by him denominated a motion for a new trial.  
This being an original action in this court, relator as
sumed that he was entitled to use this form of motion.  
After argument the court announced to the parties that 
the motion would be treated as a motion for a rehearing 
under rule 7, and not as a motion for a new trial. The 
reason for this view is that a new trial is a reconsideration 
of an issue of fact (Code of Civil Procedure, sec. 314), and 
in this case no evidence was taken and no issue of fact 
was presented. The sole office of the motion is to point 
out errors in the former opinion of the court. This is 
the province of a motion for rehearing. First Nat. Bank 
v. Yocum, 12 Nebr., 208. The court, after argument, be
ing desirous of further considering the question presented, 
both parties were allowed time to file further briefs, and
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the case was submitted as upon argument after rehearing 
had been allowed.  

The power of the legislature to impose upon the gov

ernor the duty of appointing the board of fire and police 

commissioners for the city of Omaha was declared in 

Redell v. Moores, 63 Nebr., 219, overruling State v.  

Moores, 55 Nebr., 480, 41 L. R. A., 624. This question 

has not been discussed in the present proceeding, both par

ties regarding the matter as settled. Upon the former 

hearing there was much discussion upon the question 

whether the general rule as to the conclusiveness of judg

ments can be applied to sovereign states while acting in 

governmental capacity, and in the opinion (State v. Sar

age, ante, p. 681) it is said: "The state, in the exercise 

of its governmental functions, is not obliged to invoke the 

aid of the courts in any case; but when it does so it as

sumes the character of an ordinary suitor, and is bound 

by self-imposed restraints; it claims no advantage over 

its adversary, and, though one is a sovereign, and the 

other a citizen, they stand equal before the law." Upon 

the present hearing, the application of the rule in this 

case has been much discussed. The doctrine of res ju
dicata requires that when a thing is determined by a court 

of competent jurisdiction the parties to that litigation 

shall not be allowed in any other case to retry the matter.  

The rule is of universal application. No proper party 

to litigation, whether sovereign or subject, is exempt from 

its control. To apply the rule it is necessary first to ascer

tain what issue was determined in the former litigation.  

It is said by respondent's attorneys in their brief: 

"In the Moores Case the parties based their respective 

claims wholly upon the source from which they were de

rived. There was no common source. They claimed 

through entirely different sources. While the immediate 

question was the right to the offices for a limited term, 
a determination of that question necessarily involved a 

determination as to the location of the appointing power.  

A determination of that question was necessary, impera-
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tive and unavoidable. A. decision of the case could not be 
reached without first deciding that question. When tha 
was determined the whole case was deterinhied. That 

was the only question debated or decided. In whom was 

the appointing power, in the governor or the mayor? 

That was the only question submitted to the court, and 

the only question argued or decided." 
This is a very plausible statement of the point insisted 

upon; but is it entirely sound? It was undoubtedly nec

essary to "deternine the location of the appointing power" 

but was that the thing (res) in litigation, the substantive 

matter that the respective parties were contending for? 

Or was it a proposition of law called in to assist in de

termining the right of the respective parties to the thing 

in controversy? 
That action was begun on the relation of the attorney 

general against J. H. Peabody et al., who were appointed 

by the governor. They answered, setting up their appoint

ments as members of the board of fire and police com

missioners for the city. of Omaha. Peter W. Birkhauser 

et al., upon their application, were allowed to intervene, 
setting up their right to the office by virtue of an appoint

ment from the mayor and council of the city. Each party 

demurred to the pleadings of the other, and the question 

presented was, which party, under the law, is entitled to 

hold the office,-the respondents for the term for which 

they had been appointed by the governor, or the inter

veners for the term for which they had been appointed 

by the mayor and council? 
The object of the attorney general undoubtedly was to 

obtain from this court a construction of the law; that is, 
to ascertain whether, under the law, the governor should 

appoint, or the duty devolve .upon the city authorities.  

That was the question argued by counsel, and discussed 

and decided by the court; but was it, in the legal sense.  

the subject-matter of the litigation? It seems clearly not.  

If the question had been presented to the court as the 

thing to be litigated, it would not have entertained it.
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The relator would have been told that this was not a moot 
court. Abstract questions of law can not be made the 
subject of litigation. There must be real parties, and a 
res in dispute that will become res judicat when the 
litigation is ended.. In the Moores Case the thing in dis
pute was the office itself, and it was determined that the 
interveners were entitled to the office for the term of their 
appointment, and respondents were ousted. This is res 
judicata. And in State v. Kennedy, 60 Nebr., 300, 
some of the respondents were still holding the terms ad
judicated in the former case, and the doctrine of res 
judicata was applied.  

In the determination of a case legal principles are in
voked, and the conclusion of the court thereon announced.  
Whether such conclusions shall be followed, without fur
ther investigation, in subsequent litigation, frequently de
pends upon the principles of stare decisis. When such 
conclusion becomes a rule of property, it is adhered to 
until changed by statute; but when no rule of property 
is established, it is the duty of the court to re-examine 
and overrule its former decision when shown to be funda
mentally wrong. State v. Hill, 47 Nebr., 456. The thing 
determined by the litigation becomes res judicata, and 
can not be afterwards questioned between the parties, 
although the rule of law by which the decision was con
trolled is afterwards found to have been incorrectly ap
plied, and such application is no longer binding upon the 
court. The former is res judicat, and the latter is to be 
measured by the principles of stare decisis.  

It being conceded that no legal appointments have been 
made, and that there are no legal incumbents of the office, 
and that the law requires the governor to make the ap

pointments, it is manifest that lie is not prevented from 
so doing by an erroneous determination of the right of 
certain parties to a prior and different term. We con
clude, therefore, that it is now the duty of the respondent 
to appoint a board of fire-and-police commissioners for 
the city of Oniaba under the statute in question.
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The majority of the court is satisfied with the decision 
in Redell v. Moores, supra, but as it is not questioned in 
this proceeding, the writer has made no investigation of 
the questions therein discussed.  

In the former opinion in this case it was said: "Whether 
the peremptory writ should actually issue in a case of 
this kind is a question of great delicacy, and one which 
we do not here decide." There has been no further dis
cussion of that question by counsel, and we do not feel 
called upon now to determine or further consider it. It is 
not to be supposed that the peremptory writ will be nec
essary.  

The judgment entered in this case is modified in accord
ance with this opinion.  

JUDGMENT ACCORDINGLY.  

HOLCOMB, J.  

I am not prepared to express an opinion different from 
the one heretofore concurred in by me.  

NOTE.-Mandamu.--Governor.-Political Power.-Ministerial Act.-Pa
tent to Public Land.-The action of a governor in the exercise of his 
political or executive functions, whether conferred by the constitu
tion or by statute, can not be controlled by mandamus. Greenwood 
v. Routt, 17 Colo., 156.  

If in the exercise of some power, neither political nor essentially 
pertaining to government, the law specially enjoins upon the gover
nor the performance of some particular act under circumstances in 
which he has no discretion, and he refuses to perform the act, and 
by his refusal a party is deprived of his property or other legal 
right, the injured party may have relief by mandamus against the 
governor, if there is no plain, speedy and adequate remedy in the 
ordinary course of law. Greenwood v. Routt, 17 Colo., 156.  

Where public land has been regularly sold by the state land board, 
the purchaser or his assignee in good faith, is entitled to a patent 
therefor to be signed by the governor and otherwise attested as the 
law directs, whenever such purchaser or his bona-fide assignee has 
paid or tendered the full purchase price with lawful interest as the 
law provides, and has otherwise complied with the conditions of the 
purchase; and under such circumstances mandamus is an appropriate 
remedy in case of a refusal to execute and deliver a patent. Green
wood v. Routt, 17 Colo., 156.  

Where the governor recognizes an act as legal and is proceeding



]OL. 64 JA UARY TERM, 1902. 707 

State v. Savage.  

to execute its provisions, the courts can not directly interfere with 
the discharge of his duties and restrain him from executing the law, 
merely because it is alleged the law is unconstitutional. Frost v.  
Thomas, 26 Colo., 222. Campbell, C. J., dissenting.  

Our state government is divided into three co-ordinate branches
executive, legislative and judicial-each of which, by the constitu
tion, has its powers limited and defined. They are of equal dignit
and within their respective spheres, equally independent. Frost c.  
Thomas, 26 Colo., 222, 223.  

The act of the legislature in question in Frost v. Thomas, was the 
creation by the legislature of the new county of Teller. It was 
claimed that the law creating the county was unconstitutional. Chief 
Justice Campbell's dissent was based on his claim that Frost v.  
Thomas overruled the doctrine laid down in Greenwood v. Routt.  

In 1859, Willis Lago, a free negro, was indicted for assisting a slave 
to escape from her owner. Lago afterwards fled to the state of 
Ohio. Governor Magoffin of Kentucky demanded his rendition from 
Governor Dennison of Ohio. The latter submitted the question to 
Wolcott, attorney general of the state, who advised that the requisi
tion be dishonored because the offense charged was neither treason, 
felony nor a crime malum in se; that it was an offense unknown to tle 
law of Ohio, and also not described as a crime by the statute of 
Kentucky. An application for a writ of mandamus was made to the 
supreme court of the United States. Taney, C. J., delivered the 
opinion, which was to the effect following, viz.: (1) The court had 
jurisdiction by virtue of the constitution, without any act of con
gress; (2) a suit by or against a governor is a suit by or against a 
state (see State v. Chicago, R. I. d P. R. Co., 61 Nebr., 545, 62 Nebr., 
123); (3) mandamus did not issue by any prerogative power, but in 
modern practice was an ordinary suit at law; (4) the words "treason, 
felony or other crime" (U. S. Constitution, art. 4, see. 2, clause 2) 
meant every offense made punishable by the laws of the extraditing 
state; (5) it was the duty of the governor of Ohio to surrender Lago 
on demand of the governor of Kentucky; (6) the duty of the gov
ernor in the premises was merely ministerial; (7) but in a case of 
this kind the governor could not be coerced by the judiciary, not 
even by virtue of an act of congress. Kentucky v. Dennison, 24 
How. [U. S.], 66.  

Nebraska.-Mandamus can not be invoked to determine a title to 
an office. Anderson v. Colson, 1 Nebr., 172. Mandamus can not be 
invoked to compel commissioners of public lands and buildings to 
issue warrant to subcontractor for the erection of a public building.  
People v. Butler, 2 Nebr., 5. Mandamus is a proper remedy to compel 
a sheriff to appoint appraisers under the exemption law. People v.  
McUlay, 2 Nebr., 7. The application and the answer are the only 
pleadings known to mandamus. When a demurrer is filed and over
ruled, the writ issues as of course. People v. Hamilton County, 3 
Nebr., 244. Mandamus will not lie to compel county commissioners 
to adopt certain plans and specifications accompanying a bid. Peo
jilc r. Coimmissioners of Itflfntl Couity, 4 Nebr., 150, lt. Madii ouamns
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will lie to compel a justice of the peace to hold his office in the 
prerinct from which he is elected, and any citizen thereof may 
maiqtain the action. State v. Shropshire, 4 Nebr., 411. Mandamus 
doe', not lie to compel a school treasurer to pay money to another 

district treasurer, unless the demand is accompanied by an order 

prolerly countersigned. People v. Hodge, 4 Nebr., 265. Mandamus 
does not lie for the removal of a county seat, where it appears that 
fraudulent votes cast in favor of the new location were sufficient to 

chu.nge the result. State v. Thatch, 5 Nebr., 94. Mandamus lies to 
eoropel county commissioners to levy tax for payment of judgment.  
Stace v. Buffalo County, 6 Nebr., 454. ' Mandamus lies to compel the 
deolvery of state property unlawfully held. Stote c. Bacon, 6 Nebr., 
2$Si. The application must show prior demand and refusal and a 
dnty imposed by law. Kemerer v. State, 7 Nebr., 130. An alternative 
writ must contain a statement of all necessary facts. State v. School 
Di.strict, 8 Nebr., 92. Writ never granted in anticipation of omission 
of duty. Idem. Verification should be absolute even in an ex
tarte proceeding. State r. rhool Districts, 8 Nebr., 98. A stockholder 
of a corporation may compel its officers, by mandamus to make and 
publish the statement required by statute. Smith v. Steele, 8 Nebr., 
115. In an application for mandamus to compel the payment of bonds, 
the general allegation that they were issued "for works of internal 
improvement" is insufficient. State v. Thorne, 9 Nebr., 458. A sheriff 
or constable who refuses to deliver property to the party entitled 
thereto can be coerced by mandamus. State r. Cunninham, 9 Nebr., 
146. Mandamus does not lie to compel a sheriff to deliver property 
upon a judgment in a trial of right of property. State v. Gillespie, 9 
Nebr., 505. What petition must show. State v. Otoe County, 10 
Nebr., 19. Will not lie to compel commissioners to levy a tax to pay 
judgment of U. S. court on precinct bonds. State v. Dodge County, 10 
Nebr., 20. Alternative writ will not issue unless relator is clearly 
entitled to relief. State v. Helmer, 10 Nebr., 25. Mandamus is invoked 
merely to cempel action; it creates no new powers and is not a pro
ceeding to correct errors. State r. Nemaha County, 10 Nebr., 32. Error 

can not be reviewed in an application for mandamus. State v. Powell, 
10 Nebr., 48. Clerk may be mandamused to canvass a vote. State v.  
Hill, 10 Nebr., 58. Mandamus can not be substituted for quo war
ranto. State v. Palmer, 10 Nebr., 203. The writ will not issue to 
compel commissioners to audit account. State v. Furnas County. 10 
Nebr., 361. The writ will not issue to coerce the payment of a judg
ment against a county pending garnishment proceedings. State v.  
Otoc, 10 Nebr., 384. A district judge can not grant the writ in vaca
tion. State v. Pierce County, 10 Nebr., 476. Any citizen may enforce 
a matter of public right by mandamus. State a. Stearns, 11 Nebr., 104, 
106. Writ will issue to compel payment of county warrants. State 
v. Gandy, 12 Nebr., 232. Writ granted to compel clerk to account for 
fees. State v. Whittemore, 12 Nebr., 252. Writ will not issue to compel 
the release of exempt property. State v. Sanford, 12 Nebr., 425. Man
damus is an action at law not reviewable on appeal-in the statutory 
sense of that word, State v. Lancaster County, 13 Nebr., 223. Writ
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will not issue to compel action by county commissioners, in 
the case stated [basis to levy and estimate]. Lancaster County v. State, 
13 Nebr., 523. Application must show that relator is entitled to the 
writ. State v. Wallicks, 13 Nebr., 278. Writ will issue against county 
commissioners to include in estimate sufficient, within legal limit, to 
cover claims. State v. Gosper County, 14 Nebr., 22. Writ issues only 
when relator has clear right, and no remedy in ordinary course of 
law. State v. Omaha, 14 Nebr., 265. Application for writ compelling 
removal to new county seat; answer of fraud and illegal voting, 
without statement of facts. Hunter v. State, 14 Nebr., 506. Board of 
equalization can be compelled to act by mandamus-dictum. Sumner 
v. County of Golfax, 14 Nebr., 524, 525. Lies only to control purely 
ministerial acts. State v. Kendall, 15 Nebr., 262. Lies to compel can
vassing board to reassemble andcomplete canvass of election. State 
v. Peacock, 15 Nebr., 442. Writ will issue to compel a district judge 
to sign bill of exceptions after expiration of his term of office. State 
s. Barnes, 16 Nebr., 37. Demurrer lies to alternative writ; if over
ruled, respondent has right to answer. Long a. State, 17 Nebr., 60.  
In absence of affidavit on which writ issued at nisi-prius, the allega
tion of citizenship will be presumed. Long v. State, 17 Nebr., 60, 62.  
Writ lies to compel clerk to canvass returns of election. Long v.  
State, 17 Nebr., 60, 61. Application for writ against sole incumbent, 
will abate with his tenor, except the incumbent resign to avoid the 
writ. State v. (uthrie, 17 Nebr., 113. Writ lies to compel telephone 
company to furnish instruments. Webster Telephone Case, 17 Nebr., 
126. Writ will not lie, at instance of taxpayer, to compel clerk to 
report fees, unless board refuses to act. State v. Sovereign, 17 Nebr., 
173. Writ does not lie to compel issuance of execution when a de
fective stay bond has been amended correctly. State v. Russell, 17 
Nebr., 201. Writ will lie to compel performance of ministerial duties.  
State v. Cunintings, 17 Nebr., 311. To compel marshal in city of first 
class to report names of all engaged in liquor traffic. State r. On
wings, 17 Nebr., 311. Alternative writ may be canceled by court.  
State v. Matley, 17 Nebr., 564. Writ will not lie to compel the accept
ance of highest bid for leasing of school lands, unless there is an 
abuse of discretion. State v. Scott, 17 Nebr., 686. Writ lies to 
compel county board to act on complaint against county officer.  
State v. Saline. County, 18 Nebr., 422. Writ lies to compel license 
board to appoint day for hearing remonstrance. State v. Reynolds, 18 
Nebr., 431. Court will not determine constitutionality of election 
law, on application for writ to call an election. State v. Douglas 
Ccunty, 18 Nebr., 506. Writ does not lie to compel board of educa
tional lands and funds to award lease. State v. Scott, 18 Nebr., 597.  
Writ lies to compel school officers to allow children to attend school 
in district to which land of parents has been attached by order of 
county superintendent. State v. Painter, 18 Nebr., 644. Writ does not 
lie to fix supersedeas bond in case stated. State v. Judges, 19 Nebr., 
149. Writ lies to compel issuance of order of sale. State v. Thiele, 19 
Nebr.. 220. Writ lies to compel certification of bonds legally issued.  
State v. Babcock, 19 Nebr., 230. Writ lies to compel letting of contract
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for county supplies to the lowest bidder. State v. Saline County, 19 
Nebr., 253. Writ does not lie where county board rejects all bids.  
Stale v. Saline County, 19 Nebr., 253. Writ lies to compel officer re
inmed to surrender his office. State v. Mecker, 19 Nebr., 444. Writ 
does not lie to compel change in location of railway station until 
action of railway commission. State v. Chicago. St. P. M. & 0. R. Co., 
10 Nebr., 476. Writ can only enforce a duty enjoined by law.  
Thatcher v. Adams County, 19 Nebr., 485. Writ lies to restrain collec
Lion of taxes unauthorized. Thatcher v. Adams County, 10 Nebr., 485.  
Writ lies to compel payment of school district orders. State v. Bloom.  
19 Nebr., 562, 565. The foregoing citations are not all the cases of 
mandamus in volumes 1-19, but they are believed to cover all im

portant questions peculiar to mandamus therein reported.  
The following important decisionorendered by the attorney gen

eral's office can not fail to be of interest: "The legal voters of a 
rural school district may be compelled by mandamus to vote revenue 
for school purposes, and a parent or guardian or the county super
intendent may apply for such writ." Report for biennium ending 
November 30, 1902, pp. 247-251, Frank N. Prout, Attorney General.
REPORTER.  

DANIEL W. ILER V. CHARLES ROSS ET AL.  

FILED MAY 21, 1902. No. 12,327.  

1. Metropolitan Cities: CHARTn: ORDTNANCE: SANITARY REGULATIONS: 
LICENSE. Under the provisions of the charter act governing 
cities of the metropolitan class, the authorities thereof, for the 
purpose of protecting and preserving the public health, comfort 
and welfare, are empowered to enact by ordinance all necessary 
and reasonable regulations for the collection and removal of 
all garbage, filth and other noxious and unwholesome sub
stances, ashes. stable manure, rubbish, and other waste and 
refuse matter accumulating in centres of population, and which, 
without such regulations, would become nuisances, menacing 
to the comfort and health of the inhabitants of such cities, and 
to license persons engaged in such occupation or business.  

2. Exclusive Privilege by Contract. Such cities may also, as incident 
to the power of regulation, grant an exclusive privilege by con
tract to one person to collect and remove under its own im
mediate direction and control and in pursuance of regulations 
enacted for that purpose, those noxious and unwholesomne sub
stances which are nuisances per se, and a menace to the public 
health.  

3. Legislature: GUIrE OF POLICE REGUfLATTION: ARBITRARY TNVAsTON 
- OF PRIVATE PROPERTY. The legislature can not, under the guise
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of police regulation, arbitrarily invade private property or 

personal rights. The test when such regulations are called iii 

question is whether they have some relation to the public health 

or public welfare, and whether such is, in fact, the end sought 

to be attained. Smiley v. MacDonald, 42 Nebr., 5.  

4. Police Regulation: MONOPOLY: CITY. It is not competent for the 

city, as a police regulation, to grant a monopoly to one indi

vidual, by contract, to enter upon the private premises of the 

inhabitants of the city, and at their expense collect and remove 

those innoxious substances, such as ashes, cinders, stable man

ure, or other substances not in themselves nuisances, but which 

if allowed to accumulate in unreasonable quantities would be

come such or which may be utilized for some beneficial purpose.  

Such an attempted exercise of power is in excess of the author

ity granted by the charter, an invasion of the personal and 

property rights of the citizens, in restraint of trade, and un

necessarily creates a monopoly.  

5. Void Ordinance. The section of the ordinance of the city of 

Omaha under consideration, held void and unenforceable because 

an attempted exercise of power in excess of the authority con

ferred by the charter governing such city.  

ERROR from the district court for Douglas county.  

Tried below before DICKINSON, J. Affirmed.  

W. J. Connell and W. H. Thompson, for plaintiff in 

error.  

I. J. Dunn, contra.  

HoLCOMB, J.  

The defendants in error, relators in the court below, 

sued out a writ of habeas corpus for the purpose of re

gaining their liberty from imprisonment in the city jail, 

where they were committed for the alleged violation of 

one of the ordinances of the city of Omaha; it being 

alleged as a ground for the issuance of the writ and con

tended at the trial that the section of the ordinance au

thorizing their conviction and imprisonment was null and 

void, and their detention, therefore, unlawful. A trial 

in the district court resulted in a judgment holding the 

section of the city ordinance under which the conviction 

was had void, and discharging the relators from custody.  

The respondent, as custodian of the prisoners unlder the
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commitment issued on conviction in the criminal trial, 
prosecutes error proceedings in this court for the purpose 
of obtaining a reversal of the judgment discharging the re
lators from custody.  

The question determined in the lower court, and the 
only one of a substantial character involved in the contro
versy, is with relation to the validity of an ordinance 
numbered 4462, of the city of Omaha, entitled "An ordi
nance regulating the collection and removal of dead ani
mals, garbage, manure, ashes, filth, offal, night soil and 
other refuse matter, providing penalties for the violation 
of the provisions hereof, and repealing ordinances num
bered 3735, 3869, 4008, and 4080." Section 1 of said ordi
nance, which is'the one directly bearing on the subject, 
and which it is contended is void, provides that any per
son who shall collect or remove any dead animals, garbage, 
ashes, filth, offal, night soil or other refuse matter within 
the corporate limits of the city of Omaha, not having 
a contract with said city so to do, shall be deemed guilty 
of misdemeanor and upon conviction thereof shall be fined 
in any sum not less than $5 nor more than $20. The- re
lators were charged and convicted of unlawfully collect
ing and removing garbage, ashes, filth and other refuse 
matter without having a contract with the city, contrary 
to the provisions of said section 1. The object of the ordi
nance, which is rendered obvious from a reading of the 
whole of it, is to empower the city to enter into an ex
clusive contract with some individual, association or cor
poration to collect and remove within the corporate limits 
of the city all of the substances, materials and objects 
mentioned in section 1, which, if allowed to accumulate 
in a city, would become a nuisance; to provide maximum 
charges therefor, to be paid by the owner or occupant 
of the premises from which removed; to regulate the col
lection and removal; and to punish any one engaging in 
such business without having a contract with the city 
therefor.  

If the city is empowered to enact an ordinance provid-



%#i . -1 JANUARY TERMI,1902.

Her v. Ross.  

ing that a contract shall first be entered into with it before 
any person is authorized to do any of the things prohib

ited, it follows as a legal sequence that the city may grant 
an exclusive right to one individual with whom it may 
enter into a contract and refuse to contract with all 

others; that is, if it is authorized to contract at all, it 

may lawfully contract with one or more, as may best suit 
its own views as to the propriety, necessity and terms 
upon which it will enter into such contractual relation 
with another. Over the objections of the city, and for 

the purpose of showing the city was incapacitated from 

contracting with the relators, there was offered at the trial 
of the cause in the court below and received in evidence 
a contract with one McDonald, giving to him the exclusive 

right to collect and remove within the corporate limits all 

of the things mentioned in section 1 of the'ordinance.  
Aside, however, from this evidence, we regard it as alto

gether clear that, if the section of the ordinance men
tioned is sustained as valid, it must be done on the theory 

that the city may lawfully provide by exclusive contract 

for one contractor alone to engage in the business of col

lecting and removing the garbage and other waste matter 

mentioned in the ordinance, and to exclude all others from 

such business by suitable penalties for a violation of the 

provisions of the act. In fact, counsel for plaintiff in error 

fairly and frankly meets the issue by asserting in his 

brief: "The right to grant an exclusive contract and priv

ilege, which necessarily includes the right to deny the 

privilege to another, has been fully-settled by the decisions 

of this court." The issue is thus directly presented as to 

the validity of the section of the ordinance under the 

provisions of which the relators were arrested, tried, con

victed, and sentenced to imprisonment for its violation, 
the relators contending that such ordinance is void, as 

being an unwarranted invasion of private property rights 
in restraint of trade, creating a monopoly, and contrary 

to a sound public policy; while respondents maintain that 

it is a lawful exercise of the police powers invested in the
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city by its charter for the protection of the health of the 
inhabitants of the city, and to preserve and promote the 
public coiifort and welfare.  

Trhis is the only issue adjudicated in the trial court, and 
as it involves the substantial merits of the controversy, 
and goes to the very core of the subject of the litigation.  
we art disposed to confine ourselves in the consideration 
of the cause to this question alone, to the exclusion of all 
collateral matters. The only exception contained in sec
tion 1 as to the right of any person save the contractor 
therein provided for to remove any of the substances 
spoken of, is a proviso that the act shall not apply to any
one hauling their own stable manure from their own 
premises with their own team or teams, and also a proviso 
regarding the use of manure for lawns, gardens, etc., un
der certain regulations, not necessary to mention. By 
section 11 the word "garbage," as used in the act, is de
fined to mean all refuse matter, animal or vegetable. It 
will thus be observed that the act is most sweeping in its 
character, and in effect, if valid, prohibits any resident 
of the city himself, or by the employment of another, from 
undertaking the collection or removal of any or either 
of the substances mentioned from his own premises, save 
the one exception noted as to the removal of stable manure 
by the owner or occupant from his own premises with his 
own team. All waste material, all accumulation of rub
bish of whatsoever character, which, in time, if allowed 
to accumulate in large quantities, would doubtless be
come a nuisance, to abate which the city might employ any 
lawful means, can be collected and removed only by the 
contractor of the city at the expense of the private owner 
or occupant of the premises, at charges not exceeding 
the maximum rate allowed by the ordinance. Can such 
sweeping powers be justified as a valid exercise of the 
police powers of the city under its charter authority? 
By section 54 of the city charter act, the corporation is 
empowered "to make and enforce all police regulations 
for the good government, general welfare, health, safety
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and security of the city and the citizens thereof in addi
tion to the police powers expressly granted herein and in 
the exercise of the police power may pass all needful and 
proper ordinances" (Compiled Statutes, ch. 12a), with 
provisions for penalties for violations of ordinances en
acted under the provisions of said section. The right of 

a city, under charter acts such as the one we have quoted.  
to make all needful rules and regulations for the proper 
collection and removal of all forms of rubbish, waste and 
other refuse matter constantly accumulating in cities and 
towns, where the population is centred in a small terri
tory, in order to protect the health of the inhabitants and 
preserve the public welfare, to provide the manner, method 
of collecting such material, and character of the vehicles 
in which the same shall be removed, and the place of de
positing such refuse matter so as not to endanger the 
public health, and to license those engaging in such indus
try or business, seems so plain a proposition as to scarcely 
require elucidation or discussion, and is one on which 
the text writers and the utterances of all the courts are 
in entire harmony. Such regulation was clearly con
templated by the legislature in the enactment of the 
statute quoted from, and to that extent, at least, there is 
left no room for doubt or difference of opinion. People 
v. Gordon, 45 N. W. Rep. [Mich.], 658; City of Ouray v.  
Corson, 59 Pac. Rep. [Colo. App.], 876; In re Vandine, 
6 Pick. [Mass.], 187; Boelon v. City of Baltimore, 61 Md., 
259. In the last ease cited it is said in the opinion: 
"The validity of these ordinances was not seriously 
questioned in argument. That they are a lawful and 
proper exercise of the power 'to preserve the health of the 
city and to prevent and remove nuisances,' does not ad
mit of doubt. Such powers have been universally granted 
to municipal corporations in this country. In fact the 
preservation of the health and safety of the inhabitants 
is one of the chief purposes of local government, and rea
sonable by-laws, in relation thereto have always been sus
tained in England, as within the incidental authority of
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such corporations." In this jurisdiction we are committed 
to the doctrine, from which we do not believe it wise to 
recede, although the authorities are divided, that as to 
those substances which are in themselves nuisances, and 
for the protection of the public health require speedy and 

prompt abatement and removal by the city, or some one 
by it authorized to perform the work, the exercise of the 
power is in its nature a public function, to be engaged in 
by the city in its own behalf or by the employment of 
such agencies as will best accomplish the desired result, 
and that regarding such matters the granting of an ex
clusive privilege by the city to one individual for the re
moval of such unwholesome substances is not an unlawful 
exercise of power, nor does it conflict with the principle 
of law opposed. to the creation of monopolies or an in
vasion of personal rights. The power thus exercised is 
incidental to the right to prevent and abate nuisances for 
the better protection of the health of the inhabitants of 
the city, and to accomplish the desired result the corpora
tion may adopt the method of acting through its own 
agencies, or one of its own choosing, and directly under 
its own direction and control. Smiley v. MaoDonald, 42 
Nebr., 5, is relied on by the city in the case at bar 
to sustain the ordinance under consideration. In that 
case, after quoting from the charter provisions as then 
existing, which it is to be noted are materially different 
from those of the present charter, it is said in the opinion, 
page 13: ''It requires no argumEnt to prove that the sub
ject of the contract before us is within the strict letter of 
these provisions of the charter. * * * But the re
ioval of the noxious and unwholesome matter mentioned 

in the contract tends directly to promote the public health, 
comfort, and welfare and is therefore a proper exercise of 
the police power." It is further held in the opinion 
that the fact of conferring an exclusive privilege was, 
as the case was presented, immaterial; that the power 
conferred by the charter on the city implied the 
right of the city to determine the means and agen-
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cies best adapted to the end in view. The ordinance 

then under consideration was not by any means of 

such sweeping character as the one under considera

tion in the present case. Many rights there reserved 

to the property owner and occupant as to the disposition 

of rubbish, debris, and other waste material are by the 

latter ordinance entirely swept away. As that case was 

presented and determined, we think it-goes no further 

than to hold that the noxious and unwholesome sub

stances such as dead animals not killed for food, garbage 

in the strict sense of the word, and probably other sub

stances which are nuisances per se, might lawfully be 

removed by the city, in its exercise of lawful authority, 
for the protection and preservation of the health, com

fort and welfare of the inhabitants, or the same end might 

be accomplished by creating an exclusive agency under 

the direct control of its own officers to perform the work.  

necessary for such result. This is also the extent of the 

decision in the Michigan supreme court in the case of City 

of Grand Rapids v. De Vries, 82 N. W. Rep. [Mich.], 269; 

also relied on in support of the contention of the re

spondent. In the case last cited was involved the question 

of the authority of the city, in the exercise of its police 

powers, to grant an exclusive license for the removal of 

garbage only. Under the ordinance then under consid

eration "garbage," as used therein, was defined to mean 

the refuse accumulation of animal or vegetable matter, 

liquid or otherwise, attending the preparation, use, cook

ing, dealing in, or storing meat, fish, fowl, fruit or veg

etables. The court held this to mean such refuse and dis

carded matter of the kinds mentioned which in fact had 

been discarded and rejected as of no further use for any 

beneficial purpose for food of any kind, and that, when so 

considered, the substances were and should be regarded 

as in themselves nuisances, for the removal and abatement 

of which the city could lawfully, by ordinance, grant an 

exclusive license to one individual as an exercise of the 

police power for the bhonefit of the public health. It is
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also held that the granting of an exclusive license to re
move such unwholesome matter is not in restraint of 
trade, such removal not being a business, trade or occu
pation within the meaning of the word when used in stat
ing the principle invoked for the purpose of having the 
ordinance declared void as being in restraint of trade.  

The principle on which rests the right of a city to grant 
an exclusive privilege to collect and remove those noxious 
and unwholesome substances which menace the public 
health and endanger the welfare of the citizens seems to 
be that not only the prevention and abatement of those 
accumulations of substances which are in themselves nui
sauces and dangerous to the health of a community is 
necessary and essential for the preservation of health; 
but also because of their unwholesome and noxious char
acter the proper and safe removal and disposition of such 
substances must for the benefit of the public welfare, be 
in such manner and methods, at such times, and over such 
patrticular routes of travel as will best subserve the public 
interests, and that this may best be accomplished when 
such removal is under the direct control and immediate 
supervision of the city authorities, or with an agency of 
its own selection, with whom it may contract for such 
purpose. It is as necersar that the abatement or removal 
of the nuisance shall be accomplished speedily, in a par
ticular manner, and by certain fixed agencies, ever ready 
to act, and at all times under the control of the munici
pality, as it is that such nuisance shall not be permitted 
to exist in the first instance. It would, therefore, seein 
that as to those things which are calculated to menace the 
public health if not proniptly and in a particular manner 
disposed of, and are in their nature regarded as nuisances 
within themselves, it is within the power of a city, for the 
benefit of the public health, and as a police regulation.  
not only to provide for the removal of such substances, 
but also, and as incident of the power of regulation, to 
grant an exclusive privilege to an individual or corpora
ion by contract enlered into for that purpose to perform
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the work of removal in such manner and methods as will 
best accomplish the desired result. It appears reasonably 
clear that such results can be obtained more satisfactorily 
and with less danger and inconvenience to the health 
and comfort of the inhabitants by the employment of one 
who shall at all times be subject to the control and direc
tion of the city, and be held directly responsible to it for 
any failure to perform in the proper manner and promptly 
all that shall be necessary to effectuate the desired object.  
What may be termed for convenience the "dead animal 
contract cases" illustrate the principle and the reasons 
therefor most forcibly. In River Rendcring Co. v. Belir.  

7 Mo. App., 345, it is held that a city ordinance is valid, 
when passed as a sanitary police regulation, granting the 

exclusive right to remove the carcasses of dead animals 

from the streets. It is said in the opinion. "The municipal 

legislature is especially charged with the preservation of 

the public health. That high duty lies in prevention 
rather than in cure. It would be poorly discharged, or 

not discharged at all if the surest and most well-known 

precautionary measures were not thoroughly put in prac

tice against the introduction of disease. In a populous 

city, where large numbers of animals die every day, it is 
of the first importance that their carcasses be speedily 
reioved from the centres of human habitution. The city 

authoritics would be grossly derelict if they left the 

chances of removal to be determined by the owners of 
the animals or by the enterprise of possible purchasers.  

They are in duty bound to appoint special agencies for 

the purpose, and to render performance certain by what

ever means their best judgment may suggest. If they find 

that this certainty can be secured only by confining the 
agency to a, single person or corporation, upon termins of 

responsibility for a failure to perform, it is their duty aond 

their privilege to so secure it. The agency so appointel 

is rather the instrument in the hands of the municipal 

authorities for the fulfillment of a public duty, than the 

lben1eiciary of an excliisiN-e privilege." Says Mr, Justice
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Field in Alpers v. City and Coui;ity of Ran Francisco, 32 
Fed. Rep., 503, 505: "There is no doulbt that the contract 
between the plaintiff and the city and county of San Fran
cisco is one within the competency of the municipality 
to make. It is within the powver of all such bodies to 
provide for the health of their inhabitants by causin" the 
removal from their limits of all. dead animals not slaiii 
for human food, which otherwise would soon decay, and.  
by corrupting the air, engender disease. And provisions 
for such removal may be made by contract, as well as 
the performance of any other duty touching the health 
and comfort of the city; its authorities always preserving 
such control over the matter as to secure an observance 
of proper sanitary regulations." 

But in the exercise of police powers conferred upon 
cities for the benefit of the health of the inhabitants and 
to preserve the public welfare and comfort, and conced
ing the right to take possession and remove through its 
own agencies or by granting the exclusive privilege to 
one with whom they may contract for that purpose those 
substances which are inevitably and intrinsically nui
sances and injurious and unwholesome, can an ordinance 
be upheld and justified as broad and of so sweeping a 
character as the one under consideration, which includes 
all accumulations of ashes, stable manure, rubbish, debris, 
etc., many different kinds of which may properly be re
garded of some utility to the owner or others and which 
are not per so noxious and harmful? Is a city empowered 
to contract with one individual, and authorize him ex
clusively to go upon the private premises of the inhab
itants, collect and remove at the owner's expense all such 
substances, and to make it a penal offense for another to 
engage in the performance of the samne kind of labor? Can 
the city, merely by its fiat, declare all and every substance 
of the kind mentioned nuisances, and direct their abate
ment and removal through the agency of an exclusive con
tractor? The personal rights and property interests of 
the citizens have, with an uinvarying rule, in all the author.
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ities cited, been respected and preserved, and in Sem iley v.  
MacJ)onald, 42 Nebr., 5, is announced the same rule in the 
last paragraph of the syllabus, wherein it is held: "The 
legislature can not, under the guise of police regulation, 
arbitrarily invade private property or personal rights.  
The test when such regulations are called in question 
is whether they have some relation to the public health 
or public welfare, and whether such is, in fact, the end 
sought to be attained." By the provisions of the ordi
nance under consideration neither the owner nor occupant 
of the premises nor a person employed for that purpose 
can haul or transport within the corporate limits of the 
city any of the substances included in the ordinance, even 
though such material might be utilized for some beneficial 
purpose. He is prevented from disposing of it in any 
manner, and must submit to its collection and removal 
by the city contractor in the manner and by the means 
pointed out in the ordinance. Stable manure has value 
not only for the purpose of fertilizing lawns and gardens 
in the city, but is also highly prized by the thrifty hus
bandman in agricultural communities, because it enriches 
the soil and increases the yield of the crops. Cinders and 
ashes may be and are regarded as useful for many pur
poses. Many other substances coming within the meaning 
of the language of the ordinance in the nature of debris, 
rubbish, and other waste material which might be spe

cifically mentioned could probably be used for some bene
ficial purpose, and many others having no utility like 
those referred to are not within themselves nuisances and 

a menace to the health of the public. It is quite true their 
accumulation in unreasonable quantities and for unrea
sonable length of time would render them nuisances, and 
to prevent which all reasonable regulations may be im

posed. These are all classed in the ordinance in the gen
eral category of dead animals, garbage, and other unwhole
some and noxious substances, and made the subject of 

the same regulation under the provisions of the ordinance, 
and the right to collect and to remove all such material 

50

721



Der v. Ross.  

and substances given exclusively to the city garbage con
tractor. Such attempted regulation is, in our judgment, 
unreasonable, oppressive and contrary to a sound public 
policy. The ordinance not only grants a monopoly, always 
odious in the eye of the law, without justification or neces
sity therefor as a sanitary measure for the protection and 
preservation of the public health, comfort and welfare, 
but is also an unwarranted invasion of the natural rights 
of the inhabitants of the city. It is true the banker, the 
merchant and the lawyer may remove from their own 
premises, and with their own teams, stable manure, but 
nothing else. The man without a team and the one who 
desires to earn an honest living in removing for others 
these things which are not in themselves injurious to 
health are completely debarred. The personal right of 
the individual must give way regarding all the matters 
mentioned to the exclusive right of the contractor to col
lect, transport and dispose of all such accumulations. Not 
only is the owner's property taken from him when he 
could perhaps dispose of it or make arrangements for its 
disposal to some advantage, but he is compelled to bear 
the expense of the taking. We can not believe such an or
dinance can be justified and upheld by the application of 
any sound principle of law. In Re Petition of Vandine, 6 
Pick. [Mass.], 187, 191, it is said: "If the regulation is un
reasonable it is void; if necessary for the good government 
of the society it is good." In State v. Hill, 4 Municipal 
Corporation Cases [N. Car.], 111, it is held in the syllabus 
that an ordinance regulating scavenger work must be 
reasonable in its provisions and not necessarily interfere 
with natural rights; and if it does interfere with such 
rights the public necessity must appear. In the opinion 
it is said by the author: "The prisoner is not charged with 
carrying on the business of a public scavenger, but simply 
with doing the work for one man; and it is admitted in 
the argument that the effect of the ordinance would be 
to prevent the owner himself from removing the refuse 
from his own premises. This is clearly an interference
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with a natural right, and, while this may be allowable on 
the ground of public necessity, some such necessity must 
appear, and the ordinance must be reasonable in its pro
visions,"- citing in support thereof State v. Higs, 35 S.  
E. Rep. [N. Car.], 473; 1 Dillon, Municipal Corporations 

[4th ed.], see. 319; 2 Wood, Nuisances [3d ed.], sec. 745; 
_17ayor v. Radecke, 49 1\d., 217. It. is also there said, page 
118, what is pertinent to the case at bar: "We do not say 
that the defendant, or even the owner of the premises, had 
the right. to clean out their closets in a manner offensive to 
iheir neighbors, or detrimental to the public health and 
comfort. They would be subject to such reasonable 
regulations as were necessary to attain these ends.  
Nor do we say that the city might not, under reason
able reoulations, require any one to take out license 
before acting as a public setvenger, or even do the work 
through its own officers." The right of reasonable 
regulation for the prevention of nuisances of every 
kind, and the method of removal through and over the 
streets of a city of all accumulations of refuse matter, 
rubbish and other waste material for the purpose of sani
tation and in the interest of the general health and com
fort of the inhabitants, should be and is fully recognized.  
It is but the exercise of an authority properly appertain
ing to a municipality in the interest of the public, and to 
promote and preserve the welfare and convenience of all 
the people; but there must-be a line of demarcation be
yond which the authorities can not go without assuming 
powers in excess of those properly belonging to them, and 
in the case at bar we can but conclude that such powers 
have been transcended.  

The ordinance is likewise invalid because it creates a 
monopoly. It is not competent for the city to grant an 
exclusive privilege to one individual to gather and remove 
those substances which are not per se nuisances. There 
can be, in the nature of things, no reasonable necessity 
for the city to gather and remove from the private prem

ises of the inhabitants the accumulations of rubbish and
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waste material which are not in themselves, and when not 
allowed to accumulate in unreasonable quantities, nui
sances. How can it be said that a necessity exists, in 
order to protect the public health, to enter private grounds, 
and remove therefrom the refuse of the barn, ashes froim 
the yard, and other material not offensive in itself if not 
permitted to accumulate in large quantities and for an 
unreasonable length of time? By what process of reason
ing can it be said that the owner may be deprived of the* 
right to keep his premises neat and clean, and remove all 
such material as rapidly as it may accumulate in such 
quantities as to warrant its disposition, and under such 
reasonable regulation as to the method of removal as may 
be imposed by the authority of the city? Why and for what 
reason must he engage only the city contractor to performii 
such services? If such may be lawfully required in the 
interest of proper sanitation laws, then may not the city 
grant an exclusive privilege to perform all work of dra v
age, hauling of material of whatsoever description, in 
order that a possible nuisance may be prevented? It can 
not, we think, be said, as was said in the Michigan case, 
City of Grand Rapids v. De Vries, 82 N. W. Rep.  
[Mich.], 269, that the removal and hauling of such 
substances is not a trade or occupation recognized by 
law. It may well be doubted whether the reason 
given in that case for holding the exclusive privilege 

granted not a monopoly is a valid one. We are all 
cognizant of the fact that scavenger work has a well 
accepted and defined meaning, and the occupation or busi
ness, lowly though it be, has existed and been recognized 
and regulated for ages. Certainly hauling refuse from 
barns, ashes, rubbish and other waste matter is a legiti
mate calling, and engaged in whenever opportunity af
fords by many as one of the means of acquiring a liveli
hood. Why license drays, scavenger wagons, teamsters 
and others engaged in hauling from place to phee those 
things necessary to be carted from the owner's premises 
in cities and towns in order to prevent them from becom-
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lug nuisances, if the trade and calling is not legitimate, 
and so regarvded and recognized by law? The reason for 
the rule is fully stated and discussed in the case of In 
Re Lowe, 54 Kan., 757, and, although its application in 
that case is not supported by the weight of authority, yet 
in the case at bar the principle should be applied, because 
t lie right to transport and remove rubbish, ashes; manure 
a iid other waste material not of itself a menace to the pub
lic health, must be regarded as a lawful calling, and the 
at tempted deprivation of the right to engage in it by all 
who may comply with all reasonable regulations pertain
ing to the subject is in restraint of trade, and therefore 
void. It follows that in the enactment of the section of 

- the city ordinance now under consideration the city ex

ceeded its powers, and for that reason the section should 
be, as was by the trial court, adjudged invalid and unen

forceable.  
The judgment of the district court is therefore accord

ingly 
AFFIRMED. 

CITY OF LINCOLN V. FIRST NATIONAL BANK OF LINCOLN.  

FILED MAY 21, 1902. No. 12,603.  

Error Proceedings: LISITATTON. In a law action, which can be re

viewed only by proceedings in error, where a motion for a new 

trial on the ground of alleged errors occurring during the trial 

is seasonably presented, and not ruled upon until after rendition 

of the judgment in the cause, the time in which error proceed

ings may be begun will not begin to run until a ruling is made 
by the trial court on the motion for a new trial.  

ERROR from the district court for Lancaster county.  

Tried below before FROST, J. Heard on motion to dismiss.  

Motion overruled.  
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HoLeOMB, J.  

The defendant in error presents a motion to dismiss the 
error proceedings in the present action instituted in this 
court, because not commenced within six months from the 
date of the rendition of the judgment complained of, as 
is provided shall be done by section 592 of the Code of Civil 
Procedure.  

The action in the lower court was one at law, and was 
tried to the court without a jury. The findings by the 
court and the judgment resting thereon were made and 
rendered on July 15, 1901, and immediately extended on 
the journal of the court. On the following day, and within 
the time required by statute, a motion for a new trial was 
duly filed, assigning numerous errors alleged to have oc
curred during the trial of the cause as grounds for sustain
ing the motion. This motion appears not to have been 
ruled upon by the trial court at the term at which filed, 
which adjourned sine die July 20. On the date of the final 
adjournment, it was ordered that all pending motions not 
otherwise disposed of be continued until the next term.  
On October 8 the motion for a new trial came up for con
sideration, and was by the trial court overruled. The 
error proceedings were begun within six months from the 
date of overruling the motion for a new trial; but more 
than six months had elapsed from the actual rendition 
of the judgment which it is sought to have reversed. The 
question, therefore, which is presented, is whether, when 
the motion for a new trial is presented after the judgment 
is rendered,-which is usually the case when a law action 
is tried to the court without a jury,-the limitation of 
lime within the meaning of the statute regulating the com
mencement of error proceedings to obtain a reversal of the judgment complained of, will date from the time of the 
actual rendition of the judgment, or from the time of the 
court's ruling on the motion for a new trial, filed subse
quent to the rendition of such judgment, but at the same
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term of court, and in due season, under the provisions of 
the statute. In considering the question, it is well to keep 
in mind that the record as presented in the case at bar is 

different from what would be the case where the motion 
for a-new trial is presented after a verdict of the jury or 
finding of fact by the court, and before rendition of the 

judgment; the judgment in such cases being reserved until 
the motion for a new trial is disposed of. When the rul

ing on the motion for a new trial precedes the rendition of 

the final judgment, no difficult question is presented as to 

when the time allowed for the commencement of error pro
ceedings begins to run; the ruling on the motion for a new 

trial*in such case being only an interlocutory order, and 
not final in such a sense as to constitute a final judgment 
from which error proceedings would lie. Smith v. Johnson, 
37 Nebr., 675. In the case at bar, the court at the time of 

the rendition of the judgment gave no opportunity to 
either party to present to it any legal reason they might 
have why a new trial should be granted, and thus lay the 
foundation for a reviewing court to pass upon the regu
larity and correctness of the proccedings had at-the trial.  

These matters where judgment is rendered as in the case 

at bar under our practice must, in the nature of things, be 
presented subsequently to the time of the rendition of tie 

judgment, and, if presented in due season, there can be 
no doubt of the authority of the court to retain jurisdic
tion and control of the cause for the purpose of ruling on 
such motion, and it may, we think, be said that the judg
ient is rendered in contemplation of further action before 
its final disposition in the event such a motion be filed.  
We speak only with relation to the statutory motion for 
a new trial, which is required to be filed at the same term 
the finding, verdict, judgment or order is entered or re
turned, and within three days therefrom. As to all other 
statutory grounds for granting new trials, we think they 
must be regarded as collateral in their nature, and as hav

ing no effect on the time within which error proceedings 
to secure a review of the main action are to be begun. It
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is also clear that, before this court is authorized to review 
alleged errors committed by the trial court, its attention 
must, with but few exceptions, first be challenged to such 
alleged errors by motion for a new trial. We have also 
held that, as to those alleged errors which are requifed to 
be assigned in a motion for a new trial, they are not re
viewable in error proceedings, unless it is alleged in the 
petition in error and shown by the record that the court 
erred in overruling the motion for a new trial. James v.  
H-Tilgiabotham, 60 Nebr., 203. The prior utterances of the 
court on the subject have not been altogether consistent, 
but upon a careful examination of all the cases in this 
court having a bearing on the question we arrive at the 
conclusion that the case of Sharp v. Browa, 34 Nebr., 406, 
which overrules some prior decisions, and which has since 
been adhered to, announces a sound rule of practice, which 
is supported by both reason and authority and is war
ranted by the language of the statute under consideration.  
We think such a construction is better calculated to pre
serve the rights of litigants to have their cases reviewed on 
error in 'the court of last resort, than is the one we are 
asked to adopt by sustaining the motion to dismiss the 
error proceedings in the case at bar because not com
menced in time. In 2 Cyclopedia of Law and Procedure, 
793, under the title "Appeal and Error," it is said: "In 
some jurisdictions, if the motion or a petition for rehearing 
or new trial is made or presented in season and entertained 
by the court, the time limited for an appeal or a writ of 
error does not begin to run until such motion is disposed 
of, the judgment or decree not taking final effect for the 
purposes of the appeal or writ of error until then; while 
in others the time is not extended by making such applica
tion." The examination of the numerous authorities cited 
discloses that numerically the courts of the different 
states are almost equally divided, with the- United States 
supreme court holding to the rule that the time does not 
begin to run until the motion for a new trial or rehearing 
has been ruled upon. Of course, in many of the jurisdic-
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tions referred to the language of the statute has much to 

do with the conclusions reached regarding the matter. In 

Sharp v. Brown, supr, it is held: "Proceedings in error 

in the supreme court may be commenced within one year 

from the time the motion for a new trial is overruled." 

This language, however, must be understood in the light of 

the facts in that case as disclosed by the record, which 

shows a, trial to the court, the rendition of the judgment, 
and thereafter the presentation of the motion for a, new 

trial, which was not ruled upon for some time yet later.  

In the opinion it is said by MAXWELL, C. J. : "In 0iotiCiL

beck v. Tarkington, 14 Nebr., 430, it was held that the 

transcript must be filed within one year from the date of 

the judgment, without regard to the time when the motion 

for a new trial was overruled, and this ruling is now in

sisted upon here. In that case this court cited and ap

proved that of Ham v. St. Louis Public Schools, 34 Mo., 

181. We are satisfied, however, that both of the cases 

cited place too narrow a, construction upon the Code, and 

this case fairly illustrates the injustice of the rule where 

the ruling on both motions seens to have been greatly de

layed. We are satisfied that justice will be promoted by 

holding that final judgment will date from the time a mo

tion for a new trial is overruled and final judgment in fact 

rendered. The motion to dismiss, therefore, can not be 

sustained." This authority has since been adhered to as 

governing in such cases, and we think it must now be re

garded as the settled rule in this state. Under our dual 

practice as to review of actions tried in the lower court by 

writ of error and by appeal, we have recognized that a dis

tinction existed as between the two modes of procedure, 
holding that in appeal cases in actions in equity the time 

begins to run from the date of the rendition and entry of 

the final decree or order sought to be reviewed, because in 

such actions a motion for a new trial is not essential to 

obtain a review of the trial had in the district court on 

appeal. Says NOuVAL, J., who wrote the opinion in Smith.  

v. Silvcr, 58 Nebr., 429, 431, in deciding that an appeal
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must be taken within six months from the time of the entry 
of the decree or final order: "The principle governing 
8harp v. Brown, supra, is not controlling. A motion for 
a new trial is indispensable to a review by proceeding in 
error of the rulings of the trial court made during the 
progress of a trial, or of any question which is proper to 
be raised by a motion for a new trial, as that the verdict 
is contrary to the evidence, and the damages are excessive 
or inadequate. Smith, v. Spaulding, 34 Nebr., 128; Jones 
v. Hayes, 36 Nebr., 526; Miller v. Antelope County, 35 
Nebr., 237; Zchr v. Miller, 40 Nebr., 791; Brown v. Ritner, 
41 Nebr., 52; Kochler v. Summers, 42 Nebr., 330; Losar 
v. Miller, 45 Nebr., 465; Gaughran v. Crosby, 33 Nebr., 
33. But a motion for a new trial is not essential to a re
view of an equity cause on appeal. Swansen v. Swanse, 
12 Nebr., 210. In the course of the opinion in the case 
last mentioned it is said: 'In our dual system of practice, 
an appeal in actions in equity may be taken to the supreme 
court from a final decree in the district court, at any time 
within six months from the rendition of the decree, and 
no motion for a new trial is necessary, while in actions 
at law and equity cases, taken on error to the supreme 
court, a motion for a new trial, containing the errors coi
plained of, must have been filed and acted upon by the 
trial court.' " In Snow v. Rich, 61 Pac. Rep. [Utah], 336, 
it is held that the judgment is not final while a motion for 
a new trial made within the time allowed by law is pend
ing and undisposed of, and an appeal taken and perfected 
within six mtontlhs from the date of overruling the motion 
for a new trial is taken in time; citing several prior de
cisions in support of the rule. Under a statute appearing 
to be similar to our own, in holding to the rule adopted in 
this state, it is said by the supreme court of Indiana in 
lItkinson v. Williams, 51 N. E. Rep. [Ind.], 721, 722: "It 
has been held by this court that an appeal lies within one 
year after the overruling of a motion for a new trial for 
cause. Colchen v. Ninde, 120 Ind., 88, 22 N. E. Rep., 94.  
It was so held upon the ground that a motion for a new
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trial for cause is not a collateral one, but is directly con
nected with the judgment, and is essential to present for 
review errors occurring on the trial, and until the motion 
is overruled there can be no final judgment, within the 
meaning of the statute regulating appeals. When judg
ment is rendered upon the verdict before the motion for a 
new trial for cause is filed, as in this case, the final judg
mnent, within the meaning of the statute governing appeals, 
is the judgment of the court overruling such motion for a 
new trial for cause." To the same effect are Colchen v.  
Ninde, 22 N. E. Rep. [Ind.], 94; Moon v. Oline, 39 N. E.  
Rep. [Ind. App.], 432. Speaking to the same point, and 
holding to the same rule, the supreme court of Alabama in 
Florence Cotton & Iron Co. v. Field, 16 So. Rep. [Ala.], 
538, 539, says: "The general rule as stated by the text 
writers is, that 'a pending motion for a new trial, season
ably filed, keeps the cause in the trial court, and, so long 
as it remains undisposed of, there can be no final judg
ment, within the meaning of the statute regulating ap

peals.'" 2 Thompson, Trials, sec. 2730; Hilliard, New 
Trials, 59; 16 Am. & Eng. Ency. Law, 638, see. 7. In 
Walker v. Hale, 16 Ala, 26, 27, it was said: "A court can 
not grant a new trial, after the term is closed, at which the 
cause was tried, unless a motion during the term be made, 
and for cause continued until the next term; but if the 
motion is made, the legal effect of.it is to retain the matter 
for that purpose, under the control of the coart. The 
cause is said to be in fieri, by reason of the motion; and 
the court may make any.order afterwards that may be 
proper." In support of the same rule may also be cited: 
Kendall v. Lucas County, 26 Ia., 395; Matual Life Ins.  
Co. v. Barbour, 96 Ky., 128; Succession of Gilmore, 
12 La. Ann., 562. The judiciary act of 1789 (1 U. S.  
-Statutes at Large, p. 85) provides that an appeal from a 
state court to the supreme court of the United States shall 
be taken within a certain time "after rendition of the 
judgment"; and in Magraw v. McGlynn, 32 Cal., 257, it is 
held that, if the writ of error is sued out and filed with the
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clerk and the proper security given within the time limited 
from the time a petition for a rehearing is denied, this is 
sufficient to bring the appeal within the provisions of the 
statute. In Aspen, Mining and Smelting Co. v. Billings, 
150 U. S., 31, 36, it is said by the United States supreme 
court with reference to.the time in which to bring error 
proceedings in that court: "The rule is that if a motion or 
a petition for rehearing is made or presented in season and 
entertained by the court, the time limited for a writ of 
error or appeal does not begin to run until the motion or 

petition is disposed of. Until then the judgment or decree 
does not take final effect for the purposes of the writ of 
error or approval,"-citing Brockett v. Brockett, 2 How.  
[U. S.], 238, 249; Texas d- P. R. Co. v. Murphy, 111 U.  
S., 488; Memphis v. Brown, 94 U. S., 715.  

We conclude, therefore, that in a trial of a law action, 
where judgment is rendered before the motion for a new 
trial is ruled upon, and the motion is seasonably presented, 
the time within which error proceedings may be begun 
commences to run when the ruling is had upon such mo
tion, and that, therefore, the motion to dismiss should be 
denied.  

MOTION OVERRULED.  

COLUMBIA NATIONAL BANK OF LINCOLN, APPELLEE AND 

PLAINTIFF IN ERROR, V. FRhD W. BALDWIN ET AL., AP

PELLANTS AND DEFENDANTS IN ERROR.  

FILED MAY 21, 1902. No. 11,425.  

Commissioner's opinion, Department No. 1.  

1. Deed: FRAUDULENT: ASSAULT BY THIRD PARTIES. Where a deed 
is assailed by third parties as fraudulent, and proof by them is 
Introduced to impeach the recited consideration, the grantee 
may show by parol evidence the actual consideration, though 
diilflent frui the one recited in the deed.
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2. Parol Trust. A parol trust, if clearly established, is a sufficient 
consideration to support an executed deed against the grantor's 
creditors.  

3. - . "Parol evidence to establish a * * * trust must be 
clear, unequivocal and convincing." Doane v. Dunham, 64 Nebr., 
135.  

4. Creditors' Bill: PRAYER: GENERAL RELIEr. Under a prayer for 
general relief in a creditors' bill, a sale of property not attached 
may be decreed, where the facts entitling a party to such sale 
are alleged and proved, although the petition asks specifically 
only for a sale of attached property.  

5. Evidence. Evidence held to support a referee's finding that con
veyances complained of were fraudulent and void as to creditors.  

APPEAL by defendants and proceeding in error by plain
tiff. Tried below before FROST, J., in the district court for 
Lancaster county. Modified.  

Charles 0. Whedon and Charles E. Magoon, for appel
lants and defendants in error.  

E. E. Brown, Frank H. Woods and R. D. Stearns, contra.  

HASTINGS, C.  

A very extensive record is presented in this creditors' 
bill case. The particular matters in dispute are whether 
lot 12 in block 62 in Lincoln, Nebraska, was conveyed to 
Mattson H. Baldwin by his parents in discharge of a parol 
trust imposed by their grantor, A. J. Mattson; what was 
the actual consideration for certain real estate in Prophets
town, Illinois, also conveyed to him in 1894 by his parents; 
what was the real consideration for conveyances by the 
same parties of real and personal property in 1895 and 
1896 for a nominal consideration of about $70,000; the 
value of the several items of property transferred to the 
son by his father and mother, and the good faith of the 
indebtedness claimed as the consideration of the transfers.  

One important contention is as to whether or not the 
consideration named in a conveyance is conclusive upon 
the parties when that conveyance is attacked for fraud.
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The finding of the referee that lot 12 in block 62 in Lin
coln, was conveyed to the parents, the Baldwins, not in 
trust for their son, but in fee simple, is earnestly assailed 
both as to the facts and as to the legal conclusions found 
by the referee.  

By agreement of parties, Hon. J. R. Webster was ap
pointed as referee to find both the facts and the law of 
this case. His findings, after the merely formal ones as 
to the location and incorporation of plaintiff; its recovery 
of a small judgment against Fred W. Baldwin in July, 
1896; the filing of a transcript thereof, execution thereon 
and proceedings in aid of execution; and the recovery in 
December, 1896, of a judgment against both Fred W.  
'Baldwin and Ida M. Baldwin for $7,931.24 and costs on 
a note dated April 17, 1896, due May 27, 1.896, the last re
newal of a series of notes beginning November 26, 1894, by 
which notes Ida M. Baldwin pledged her separate estate, 
and whose consideration was a previously existing debt of 
Fred W. Baldwin,-continue: 

"At the time said indebtedness accrued and the first of 
said series of notes was made by said Fred W. Baldwin 
and Ida M. Baldwin, and prior and subsequent thereto, 
until about March 10, 1896, said Ida M. Baldwin and 
Fred W. Baldwin were each owners of a large amount of 
real and personal property of aggregate value of about 
$100,000.  

"(a.) Ida M. Baldwin was owner in her separate right 
of lot 22 in Wallingford & Shamp's subdivision, and lots 1 
and 2 in block 9 of C. C. Burr's subdivision, all in Lancas
ter county; also of a mortgage foreclosure judgment in this 
court in suit of Ida M. Baldwin versus Caroline Purdue 
against lot 2 in Wallingford & Shamp's subdivision, re
covered on a mortgage payable to said Ida M. Baldwin.  
Said real properties, by deeds bearing dates and reciting 
considerations, respectively, June 15, 1895, $1,200, June 
20, 1895,. $3,500, said Ida M. Baldwin and husband con
veyed to defendant Mattson H. Baldwin; and said fore
closure judgment and her bid made on sheriff's sale of the
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mortgaged premises, she assigned to said Mattson H.  
Baldwin, whereby, after confirmation of sale, he obtained 
a sheriff's deed conveying him title to said Purdue lot, 2 
in Wallingford & Shamp's subdivision.  

"(b.) Said Fred W. Baldwin was owner of lot 4 in 
block 5 of Houtz & Baldwin's subdivision, lots 1 and 2, 
block 4, Capital addition, lots 11 and 12, block 99, of Lin
coln, and lots 1 and 22 of Fairbrother's subdivision; and 
said real estate, by deeds bearing date and reciting con
siderations, vi ., June 20th, $500; June 20th, $3,000; June 
20th, $-- ; September 18th, $2,500,-executed by himself 
and his wife, Ida M. Baldwin, was conveyed to Mattson 
Hl. Baldwin. Said Fred W. Baldwin was also owner of 
the north half of north half of section 10, and the south
west quarter of section 3, township 11 north, range 5 east, 
called the'North Farm,'mortgaged for $4,000,and the south 
half of northeast quarter of section 23 in township 9 north, 
range 6 east, known as 'Meadow Brook' or 'South Farm,' 
mortgaged for $3,000, and by deed bearing date March 18, 
1895, for a consideration expressed at $10,000, conveyed 
the 'North Farm,' and by deed dated September 18th, for 
a consideration expressed at $6,000 (both deeds being ac
knowledged September 18, 1895) conveyed the 'South 
Farm,' to Mattson H. Baldwin; the mortgages being ac
counted as part of the consideration. All the stock and 
chattels of the 'South Farm' Fred W. Baldwin, by bill of 
sale dated June 20, 1895, for a consideration expressed of 
$6,000, and all the chattels and stock on the 'North Farm,' 
by bill of sale dated February 18, 1896, for a considera
tion expressed of $1,500, and all his office furniture, safe, 
family carriages, and horses and trappings, by bill of sale 
of date February 1, 1896, for a consideration expressed of 
$500, conveyed and set over to defendant Mattson H. Bald
win.  

"(c.) Said Fred W. Baldwin and Ida M. Baldwin, by 
deed conveying to them jointly, were owners of lot 12 in 
block 62 in the city of Lincoln, and by deed bearing date 
September 10, 1895, reciting a consideration of $8,000, con
veyed the same to said Mattson HT. Baldwin."
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The referee then finds that a part of the deeds were re
corded March 10, 1896, and the rest later; that there was 
no possession nor ownership exercised by the grantee till 
February or March, 1896, and to that time the parents re
mained in possession; that by deed dated December 2, 1894, 
the parents conveyed to the son, for an expressed consid
eration of $5,000, real estate in Prophetstown, Illinois, 
which deed was recorded September 1, 1895. The referee 
also found that from September, 1894, to November, 1896, 
there were sixteen suits commenced in justice court, three.  
in county court and five in district court, against Fred W.  
Baldwin, on claims aggregating over $70,000; that the 
above conveyances embraced practically all of the grant
ors' property, and left them insolvent; that, to sustain 
these conveyances, appellants asserted they were made in 
discharge of indebtedness of the parents to the son, except 
as to lot 12 in block 62, which was claimed to have been 
conveyed in discharge of a trust under which the parents 
held it for the son till his coming of age. The referee 
finds: That the property in question was mostly derived 
from A. J. and Lucy B. Mattson, an uncle and aunt of Mrs.  
Baldwin, in whose family she was brought up, and who 
stood to her as parents; that Mattson H. Baldwin was born 
December 2, 1873, and named for the great uncle, A. J.  
Mattson; that the latter at some time prior to 1884 set 
aside $25,000 of securities in a tin box marked "Mattson 
H. Baldwin's Box and Contents," and placed in it, also, 
the following memorandum: "These inclosed notes and 
mortgages, and all their value, is to be delivered to Mattie 
Baldwin in case he outlives me, but either these papers 
or their equivalent amt. is to be delivered to him without 
any form of law, as this is a 'free gift to him' for his name 
from the owner of these papers, and no law or captious 
person, must interfere or thwart my wishes here expressed.  
A. J. Mattson." And in September, 1884, the following: 
"Prophetstown, Ill., Sept. 1884. The inclosed notes and 
mortgages are the free gift of A. J. Mattson to MAlattie 
Baldwin. Some good, honest, capable man or woman,
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must aid and assist him in care and collection of the in
closed and make good use of this free gift to the little boy.  
I was once a little boy myself and my only legacy was the 
advice of a good father and pure and loving mother. A. J.  
Mattson"; that A. J. Mattson retained the dominion and 
control of the box till his death; that in 1884 he took out 
$8,000 worth of securities and bought this lot 12 in block 
62 with the proceeds, and later made a warranty deed of it 
to Fred W. and Ida M. Baldwin, and in 1886 delivered 
this deed to Ida M. Baldwin, and she and her husband held 
the premises and enjoyed the income from them till 1896; 
that A. J. Mattson was moved by the wish to provide a 
more commodious home for Ida M. and Mattson H. Bald
win, and, in the letters to the latter, spoke of it as "your 
new home," and of a farm whose title was in the father, 
as "your farm"; that at A. J. Mattson's death, in 1886, 
$15,000 in securities were found in the box,-$2,000 in 
addition to the $8,000 having been removed; that A. J.  
Mattson left his estate to his wife, and she delivered the 
box and contents to Mattson H. Baldwin, and added $2,000 
to make the amount $25,000, with what had been paid for 
lot 12, block 62; that in 1889 Lucy B. Mattson died, leav
ing legacies of at least $33,150 each to Mattson H. Baldwin 
and Ida M. Baldwin, and $28,150 to Fred W. Baldwin,
these amounts in addition to the $17,000 previously re
ceived by Mattson H. Baldwin; that at this time Mattson 
H. Baldwin had been impliedly emancipated, and had re
ceived into his own control the $17,000 from the box; that 
Fred W. Baldwin was administrator of the estate of Lucy 
B. Mattson, and was appointed guardian for his son; that 
lie receipted as such guardian for his son's legacies under 
Mrs. Mattson's will, but turned over to the son special 
legacies of $12,000 and took into his guardian accounts 
only the remainder which came to the son as residuary 
legatee of Mrs. Mattson; that Mattson H. Baldwin, during 
his minority, with his father's knowledge and consent, 
conducted a business under the name of Baldwin Tailor
ing Company, which resulted in a loss to him; that the 
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father settled satisfactorily with the son, when he came 
of age, for the $21,150 received as residuary legatee from 
Mrs. Mattson; that the funds controlled by Mattson H.  
Baldwin himself and those by his guardian were kept in 
one bank account, on which both drew checks, and were 
so confused that it was impossible to distinguish them, or 
to audit the two funds separately; that no books of ac
count were kept by the son and father, but while the 
parents were solvent the husband and wife had separate 
bank accounts; that there were sundry transactions by 
which the guardian became indebted to the ward, which 
should be treated as settled,-one being a pledge of the 
ward's securities by the guardian to Mrs. E. A. Richards in 
May, 1893, for the guardian's debt, which matter was ad
justed in the guardian's final settlement; that thirteen 
items of indebtedness, aggregating $4,088.93, of the father 
to the son, were testified to in former legal proceedings 
as settled by the conveyance of property in Prophetstown, 
Ill.; that the notes were surrendered; that items aggregat
ing $7,885, amounting, with interest to September, 1895, 
to $9,963.06 of debts, minuted on one of the notes at about.  
that date, were all the valid indebtedness existing during 
the time of these conveyances; that other notes of the par
ents to Mattson H. Baldwin, aggregating $8,808.15, pro
duced at the hearing, were not proved with the clearness 
required in a contest with creditors to sustain transfers 
to relatives; that certain vouchers, claimed to have been 
lost in the course of proceedings in aid of execution on 
plaintiff's small judgment, were lost, if at all, by defend
ants' fault; that certain expenses of horses at races should 
be deemed merged in the notes, and not items of indebt
edness; that Ida M. Baldwin was not indebted to her soil 
when the conveyances were made; that the evidence of anl 
oral declaration of trust in favor of the son by A. J. Matt
son at the time of delivering to the mother the deed for 
lot 12 in block 62, was of doubtful admissibility, and in
suficient to establish such trust, considering the contin
iRed control of the property by the parents after the son's
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maJority, and until they were pressed by debts; that the 
deed indicates no such trust estate, and that the parents 
took a title in fee, uncharged with any trust for the bene
fit of the son. The referee also found that the son had 
actual knowledge of the condition of his father's affairs, 
and that the debts were pressing, and that he took the con
veyances for the purpose of enabling the parents to avoid 
payment, and to hinder, delay and defraud plaintiff and 
other creditors. He also found that Mattson H. Baldwin 
in 1895, after his majority, represented to one of the plain
tif's directors, in a conference as to an extension of plain
tiff's note, on the suggestion of a mortgage upon lot 12 in 
block 62, that "Uncle Mattson had given that to his 
mother for a home and she would not mortgage it." 

The referee's conclusions of law were: 
(1.) That placing the securities in the box, and mark

ing it, did not carry title to Mattson H. Baldwin, and 
that the ownership in the securities remained in A. J.  
Mattson. (2.) That the title in lot 12 in block 62, on its 
purchase with means taken from the box, vested com
pletely in A. J. Mattson. (3.) That the conveyance to 
Fred W. and Ida M. Baldwin vested complete title, un
charged with any trust. (4.) That the conveyance to the 
son was voluntary and fraudulent, and the property 
should be sold to pay judgments of plaintiff and of Burton 
Stock Car Company. (5.) That the conveyance to the 

son of the mother's property, lot 22 in Wallingford & 
Shamp's subdivision, and lots 1 and 2, block 9, in C. C.  
Burr's subdivision, were likewise voluntary and fraudu
lent, and the property should be subjected to the judg
ments of plaintiff and of the Burton Stock Car Company.  
(6.) That lot 2 of Wallingford & Shamp's subdivision 
was conveyed to the son without consideration, and in 

fraud of creditor's rights, and should be subjected to the 
judgments. (7.) That the amount of expressed consid
eration in bills of sale of the chattel property received by 
the son ($8,000) should be credited on the father's in

debteduess, and the rest of such indebtedness ($1,963.06)
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be charged as a first lien upon lots 1 and 22, in Fair

brother's subdivision, the south one-half of the northeast 

quarter of section 23, township 9 north, range 6 east, lot 

4, block 5 in Houtz and Baldwin's subdivision, and the 

north one-half of the northeast quarter and north one-half 

of the northwest quarter of section 11, and the southwest 

quarter of section 3, in township 11 north, range 5 east, 
and the costs of this action and plaintiff's and Burton 

Stock Car Company's judgment as a second lien upon 

said premises; the costs to be first charge, should the prop

erty not suffice to pay in full.  
Motion was made to vacate the referee's report and 

numerous exceptions were taken to the different findings 

of fact, and all were overruled. Exceptions to the first 

three conclusions of law were overruled. The exceptions 

to the next three conclusions of law were overruled, but 

the conclusions were modified to make them, in substance, 
as follows: 

(4.) That the conveyance of lot 12, block 62, was fraud

ulent, and should be set aside, and premises sold to satisfy 

plaintiff's attachment lien and Burton Stock Car Com

pany's judgment,-the latter as an equal lien on F. W.  

Baldwin's half interest. (5.) That lot 22 in Walling

ford & Shamp's subdivision, and lots 1 and 2 in block 9 
in C. 0. Burr's subdivision, should be sold to satisfy plain

tiff's attachment lien. (6.) That the assignment of bid 

in the foreclosure proceedings against Caroline Purdue 

was fraudulent, and the preiises should be sold to satisfy 

the lien of plaintiff's attachment. Exceptions to the sev

enth conclusion of law were sustained. Plaintiff and the 

Burton Stock Car Company excepted to the modification 

of conclusions of law four to six and the sustaining of 

exceptions to the seventh one.  
The court entered a decree in accordance with the six 

conclusions of the referee as modified, and the defendants 

Baldwin appeal; and. the bank brings error because of the 

modifying of conclusions four to six, and the sustaining 
of exceptions to No. 7.
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Appellants take up the dispute as to lot 12 in block 62 
first. The actual facts are fairly represented by the ref
eree's findings, so far as they go. The mother states that, 
when the deed was delivered to her, A. J. Mattson, then in 
his last illness, told her the property had been bought for 
Matt, and had been deeded to herself and husband to keep 

for him until he should come of age, and then it was to 

be deeded to him; that she received the deed to be held in 

trust until her son caine of age; and that she so held the 

property. No one but herself and Mr. Mattson were pres

ent, so there is no one to contradict her. The deed had 

been- made in October, 1885, and was retained by the 

grantor until September, 1886, on the occasion of Mrs.  

Baldwin's coming to attend his last sickness. The evidence 

was objected to as incompetent, seeking to establish a 

trust by parol, and to change the consideration named in 

the deed by proof of a different kind. The claim that 

there was a trust interest on the part of Mattson H. Bald

win in the contents of the box, and so in these premises, 
which were admittedly bought with a part of its contents, 
it hardly seems possible to allow. The memoranda show 

unmistakably an intent to hold the control of the property 

till the donor's death. The income from the securities, so 

far as appears, was never thought of as other than A. J.  

Mattson's private property. If the income was his, then 

the securities were also, and so far as concerns the ref

eree's first proposition of law, that the ownership of the 

box and of its contents remained in Mr. Mattson till his 

death, there appears no ground of complaint on appellants' 

part. Assuming, then, that this lot 12 in block 62, and the 

money which bought it, was Mr. Mattson's, could he cre

ate a trust estate in favor of Mattson H. Baldwin by mere 

parol, in the very act of delivering to Ida M. Baldwin an 

absolute deed of the property to herself and her husband? 

If, as we think, the money paid for this property was 

Mattson's, and so the property was his also, and there 

was no resulting trust in favor of any one on his purchase 

of it, this would seem clearly to be creating an express
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- trust by parol. This can not be done under our statute.  

Hansen v. Berthelsen, 19 Nebr., 433, 441; Dailey v. Kils

ler, 31 Nebr., 340, citing Courvoirsier v. Bourier, 3 Nebr., 
55, 61; O'Brien v. Gaslin, 20 Nebr., 347.  

It is asserted, however, that the acceptance of the deed 

created a moral obligation on the parent's part, which was 

discharged by the conveyance to Mattson H. Baldwin, and 

is sufficient to support such conveyance. To this proposi

tion appellants cite Cottrell v. Smith, 63 Ia., 181; Hois

ington v. Ostrom, 27 Kan., 110, and Silvers v. Potter, 48 

N. J. Eq., 539. This last case is especially relied upon by 

appellants. In it a deed by a brother to a sister of prop

erty conveyed to him by a deed from his mother, absolute 

on its face, was upheld against his creditors, as having 

been made in discharge of a parol trust under which the 

deed from the mother was for the benefit of the grantee's 

brother and sisters. In that case the deed from the 

mother was "in consideration of one dollar and other val

uable consideration," and so, also, was the deed to the 

sister. The New Jersey statute provides that no trust shall 

be shown by parol. That of Nebraska requires that none 

shall be so created. Upon these two points appellees seek 

to distinguish that case from the present one. In Cottrell 

v. Smith, a widow was assigned a share in fee simple of 

her husband's estate and by mistake it was given her free 

from incumbrances which absorbed the rest of the estate, 
and for which her proportion was really liable pro rata.  

Subsequently she conveyed to the heirs to correct the mis

take, though under no legal obligation to do so. A creditor 

of hers attacked the conveyance as voluntary. The court 

upholds the conveyance, saying: "No person is bound to 

hold for his creditors what in good morals does not be

long to him, but to another." Hoisington v. Ostrom pre

sents no analogy to the case under consideration. The 

only matters debided were the validity, as against other 
creditors, of a transfer of a drug stock to indemnify sure
ties, and the fact that the transferees were sureties. The 

appellees to this claim that Mattson Baldwin's moral

[VTOL. G



Columbia Nat. Bank of Lincoln v. Baldwin.  

right under the parol trust is sufficient to sustain the deed, 
answer: First, that the consideration of the deed is named 

as $8,000, and one of another kind may not be proved when 

the deed is attacked for fraud by third parties; second, 

that the evidence is in truth, as the referee found, insuffi

cient, when taken in connection with the circumstances of 

the case, to establish the parol trust. The referee, in 

ruling against the first contention, indicates his doubt as 

to the admissibility of evidence to change in its nature 

the consideration of a deed. Appellees earnestly insist 

that his ruling was wrong, and that no consideration dif

ferent in kind from that recited may be proved. They 

cite Burralc's Lessee v. Beoardsley, 16 Ohio, 438. In this 

case title was claimed through deed to the grantor's wife 

and children. Defendant claimed title through the same 

grantor by a subsequent mortgage and its foreclosure.  

The grantor -had remained in possession and exercised 

ownership for years after making deed under which plain

tiff claimed. That deed recited a consideration of $3,000.  

It was shown that nothing was paid, and this showing was 

held to do.. away with the right of possession under the 

deed, and all proof that the real consideration was blood 

and affection on the part of the grantor for his wife and 

children was rejected. This was sustained on appeal on 

the ground that,.as against third parties, a deed accepted 

on one ground can not be sustained upon another; citing 

Hfinde's Lessee v. Longworth, 11 Wheat. [U. S.], 199, 213; 

Clarkson v. Haniway, 2 Cox's Peere Williams [Eng.], 203; 

Chancellor Kent in Hildrcth v. Sands, 2 Johns. Ch. [N.  

Y.], 35, 43; and 1 Phillips, Evidence, 549.  

In Cowen & Hill's notes to the work last cited it is re

marked that the English decisions only go so far as to 

hold that proof may not be given of a consideration of a 

different species from that named in the deed. 2d vol., 5th 

ed., 579.  
Chancellor Kent, in Hildreth v. Sands, seems to have 

acted on dicta of the English cases, and held that where a 

deed is attacked for fraud the party is bound by the con-
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sideration alleged. In that case $4,500 was the considera
tion named. It was held inadequate, and that the grantee 
could not be permitted to prove any additional,-at least, 
none of another kind.  

In Patterson v. Lamson, 45 Ohio St., 77, under a statute 
providing that a wife's lands should descend to the hus
band on her death intestate, if they came not by devise, 
descent or deed of gift, it was held incompetent, in an at
tempt to defeat the husband's right after the wife's de
cease, to show by parol that lands conveyed to her for an 
expressed money consideration paid by her were in fact 
a gift from her father, and that the latter paid the consid
eration.  

In Stoltz v. Vanatta, 32 Week. L. BuL [Ohio], 100, 
a deed from a husband through a third party to his wife 
purported to have been made in consideration of $1. The 
property was alleged, by a creditor attacking the deed, to 
be worth $2,000, and was admitted to be worth $1,600.  
The answer alleged that by mistake of the scrivener vari
ous valuable considerations passing from the wife to the 
husband had been omitted. The court held that the deed 
was a voluntary one on its face, and could not be trans
formed into one for value by parol proof.  

In Henderson v. Dodd, 1 Bailey Eq. [S. Car.], 138, as 
in Hinde's Lessee v. Longworth, supra, evidence of the re
lationship of the parties and of the actual consideration 
was admitted, not to vary the consideration expressed, 
but to rebut any inference of fraud upon a subsequent 
creditor. What would be the holding as to pre-existing 
debts is not indicated.  

Galbreath v. Cook, 30 Ark., 417, holds that proof can 
not be admitted to show that the real considera.
tion of a deed reciting a money payment of $100, was a 
contract of marriage, and does so on the ground that the 
parties to a deed attacked by a creditor for fraud, can 
show no consideration of a different kind than recited.  
The authority most relied upoi was Betts v. Union 
Bank, 1 Ilar. & G., 175,-a case of precisely similar na-
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ture, argued by Reverdy Johnson and Chief Justice Taney, 
involving the same question. The latter case is reaffirmed 

in Christopher v. Christopher, 64 Md., 5S3, in a holding 

that a gift can not be proved to defeat a vendor's lien, 
where the deed of conveyance recites a money considera

tion.  
Houston v. Blackman, 66 Ala., 559, is-a holding that 

where a husband has made a deed to his wife, reciting a 

consideration of love and affection, the parties can not, 

when the deed is attacked as voluntary, defend it, as 

against debts existing when it was made, by parol proof 

of a valuable consideration.  
Scoggin v. Schloath, 15 Ore., 380, 383, is a case where a.  

small money consideration was recited in a deed, 4nd proof 

tending to show, in addition, payment of a considerable 

pre-existing debt, was held admissible, as being of the 

same species as the recited consideration; but the evidence 

of the parties is found insufficient to establish the facts 

to the satisfaction of the court.  

In Leach v. Shelby, 58 Miss., 681, however, a deed made 

to a young woman for an expressed consideration of $1,600 

was attacked by the grantor's previous creditors as fraud

ulent, and was upheld, although it appeared by the evi

dence that no money was paid, but the real consideration 

was the marriage of the grantee to the grantor. The 

court says: "The deed is assailed for fraud. The charge 

is sought to be supported by evidence that while the deed 

purports to have been for $1.,00 not a cent was paid or 

intended to be paid. It is competent to show that al

though the valuable consideration mentioned did not exist, 
another valuable consideration did exist, and, therefore, 
that the deed was not fraudulent or volintary. The as

sailant of a conveyance for fraud may show the truth 

as to its consideration whatever are its statements.  

He who is interested to uphold the conveyance is 

entitled to show the real consideration in order to 

maintain it. Truth is the proper object of investi

gation and both parties should stand on the same
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footing and have equal opportunity to establish it." Nu
inerous cases are cited, and Wharton on Evidence, section 
1046, to the effect that, while a party claiming under a 
deed is generally shut up to prove only a consideration of 
the nature of that recited, this rule does not apply when 
the consideration is impeached for fraud. In that case 
any actual consideration may be shown.  

In Lewis v. Brewster, 57 Pa. St., 410, ejectment was 
brought by a husband's creditors on an execution sale of 
land, and the wife was permitted to show, on an issue as to 
fraud, that a deed to her by the husband's father was a 
gift to provide a hone for the family, though the deed re
cited a money consideration. The case relied upon as war
ranting such action is Jack v. Dougherty, 3 Watts [Pa.], 
151. In that case, on careful consideration, such evidence 
was admitted, not to change the instrument, but to rebut 
the presumption of fraud in the apparent consideration.  

In Toulmin v. Austin, 5 Stew. & P. [Ala.], 410, on a 
contest between a purchaser at execution sale on a levy 
against the husband and a wife's trustee, the latter was 
allowed to support a deed reciting a money consideration 
by evidence that it was made pursuant to a marriage set
tlement.  

Brown v. Lunt, 37 Me., 423, was a case where a deed 
had been made to a merchant in March, by one indebted to 
him to secure payment of the debt and also advances to 
clear the land of incumbrances. In April he conveyed to 
his grantor's wife, taking two notes, of $1,000 each, signed 
by her and indorsed by the husband, and secured by a 
mortgage on the land. This was agreed upon as the 
amount due the merchant. The farm was worth $10,000 
to $12,000, and the deed to the wife recited a money con
sideration. In May the merchant failed, and his creditors 
attacked the deed. The court not only permitted the parol 
trust on which he had obtained title to be shown, but found 
that the deed was upon sufficient consideration, although 
the parol trust was unenforceable. This consideration was 
held to be not so inconsistent with the one named in the 
deed that it might not be proved.

[VOrL. 4
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A precisely opposite holding in Smith v. Lane, 3 Pick.  

[Mass.], 205, is discussed and disapproved. In the last 

case a woman, whose husband had conveyed his life estate 

in some lands occupied by her to her father, was refused 

permission to prove against the father's creditors that a 

conveyance to her, for an expressed small money considera

tion, was really in discharge of a parol trust in her favor.  

In Bullard v. Briggs, 7 Pick., 533, the Massachusetts 

court seems to have followed the principle of the Maine 

case, and admitted evidence of the trust to rebut a claim 

of fraud.  
In Velten v. Carmack, 23 Ore., 282, a woman conveyed 

some lands during coverture without her husband's sig

nature. A statute of that state authorized her to do this 

if the land came by gift, inheritance or devise. Otherwise 

it could only be conveyed by a joint deed of husband and 

wife. The property had been conveyed to the woman by 

her father for an expressed consideration of -$1,000. It 

was held that her grantee, as against the daughter's cred

itors, might show that the real consideration of her father's 

deed was blood and affection and the land a gift.  

In Eystra v. Capelle, 61 Mo., 578, in an effort to collect 

a part of the consideration for a deed, the evidence, as in 

the case now before us, was admitted, but was held insufi

cient on the ground that "to show that the consideration 

for a deed was other than that named in it, the evidence 

must be of the most clear and satisfactory character." 

The.precedents are thus conflicting as to the admission 

of evidence to vary the consideration of a deed, but we 

think the ground on which it was admitted in Hinde's 

Lessee v. Longworth, 11 Wheat. [U. S.], 198, 213, is good 

here, notwithstanding the plaintiff is not a subsequent 

creditor. The real question is whether the transfer from 

the parents to the son was fraudulent. The conveyance 

having been attacked as fraudulent because the considera

tion was not paid, any evidence going to rebut the pre

sumption of fraud so arising is admissible. The $8,000 

recited in the deed was not paid. Plaintiff alleged it was
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not. Fraud is, by statute, always a question of fact in 
this state; but under the circumstances, if the deed was 
merely voluntary, it would be presumed fraudulent. The 
moral consideration of an actual trust, however, would, we 
think, if clearly established, support the deed. The show
ing of it to rebut the presumption of fraud was, we think, 
in accordance with principle and the better authority, as 
well as with our statute making fraud a question of fact.  
It was also in accordance with the spirit, at least, of sec
tion 339 of the Code of Civil Procedure, allowing the 
whole matter necessary to make any detached fact under
stood to be given in evidence. As was said in Leach v.  
Shelby, 58 Miss., 681, the object of the investigation is to 
ascertain the truth, and where plaintiff was denying the 
deed's recitals, and was proving the actual facts, it would 
seem mere justice that defendant be allowed to repel the 
inference of fraud by showing them all. We conclude the 
referee was not wrong in holding that an honest parol 
trust would support an executed deed, and might be shown 
when attacked by creditors, although the only recital in 
the deed was of $8,000 cash consideration.  

Was the existence of the trust established? The direct 
evidence was given by Mrs. Baldwin, and has. been stated.  
The corroboration is in the way of expressions of affection 
for the boy, and of the intention with respect to the prop
erty, on the part of A. J. Mattson. They are fairly, but 
not very fully, indicated in the referee's findings. Mr.  
Mattson's letters were numerous, and his expressions of 
affection strong, but the references to the prope'rty nat
urally few. As the referee finds, he on one occasion refers 
to the premises as "your new home," and again as "your 
home," in letters to Mattson H. Baldwin. The latter tes
tifies that in 1885 Mr. Mattson told him that the property 
had been deeded or would be deeded to his parents to hold 
for him until he came of age. The resources of the Bald
win family, as the referee found, came generally from Mr.  
Mattson. . He seems to have been very far from feeling 
any distrust of Mattson H. Baldwin's parents, and the
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idea of protecting the boy or the property he was provid

ing for him from them seems never to have occurred either 

to Mr. Mattson or to his wife. The latter, it is true, di

vided her estate among the three in a way to indicate a 

separation of interests, but took no steps to secure the 

son's part against encroachments by his parents. Mr.  

Mattson was a business man of experience. He seems, by 
his letter-heads, to have been a notary and police justice.  

le made the deed to the parents jointly. It was executed 
in October, 1885, and was delivered in September, 1886, 
according to Mrs. Baldwin's statement. The family was 

living in the house at that time. There is nothing in the 

relation of the parties, or in their treatment of the prop

erty, to suggest that it was not intended to be what it re

imained until the bulk of the Mattson estate came into the 

family in 18S9,-the family home. About that time a dif

ferent one was found, and there is evidence that in 1890 
Mrs.. Baldwin was getting the rents from this property, 
and that she and her husband continued to do so until 

some time in April, 1896. At least Mattson H. Baldwin 

is not sure that he collected any rent before that time.  

The rent for April, 1896, was receipted for by F. W. Bald

win in his own name, and for May in the name of his son.  

As is remarked in the recent case of Doane v. Dunham, 64 

Nebr., 135, "Parol evidence to establish a resulting trust 

must be clear, unequivocal and convincing." It seems cer

tain that, while A. J. Mattson intended to provide for his 

godson in buying this Lincoln property it was through his 

parents, and not by vesting him with any absolute interest 

in the property. The actions of the parties in holding the 

beneficial interest in the property, and the conveyance to 

the parents, are themselves evidence against the mother's 

statement. The declaration on the part of the son and 

father, testified to by one of the bank directors, that the 

property was the mother's and the son's acquiescence in 

the statement, from the records, that it was the joint prop

erty of the father and mother, at the very time of giving 

credit to the mother, which is sworn to by the cashier, and
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the vice-president's statement of his hearing the son's 
declarations that his mother had property, and was good 
for the $8,000 (amount of the note under consideration), 
are all denied by the Baldwins, but were accepted appar
ently by the referee as true,-the one to the director, Dr.  
Dayton, expressly so, in the findings. This was made, if 
at all, in October, 1895, and almost a year after Mattson 
H. Baldwin, by the mother's statement, was entitled to a 
deed, and within a few days after the date of the deed to 
him. The evidence, as a whole, entirely fails to convince 
us that the referee was wrong in finding that there was 
no moral consideration behind this deed. Notwithstanding 
the fact that the purchase by Mr. Mattson was with funds 
from the box he had labelled "Mattson H. Baldwin's Box 
and Contents," and that the mother says the deed was 
given to her with an injunction that she and her husband 
were to deed the property to the boy when he came of age, 
the moral claim of these creditors seems stronger than his, 
in view of all the circumstances of the transfer. We think 
the decree of the court as to this property should be af
firmed.  

The same conclusion has been reached as to the rest of 
the property attached. The title to it was in Mrs. Bald
win till its conveyance to her son. It is claimed that ii 
was her equitable right to give it to him in payment of her 
husband's indebtedness, and that some of it was in fact 
held in trust for hii,-was obtained through foreclosure 
on loans in her name, but made with his money, and had 
been improved with his money. This last consideration is 
claimed only as to some of it, and, if true, would not sup
port a conveyance of it all in fraud of plaintiff's rights.  
Her obligation to plaintiff bound her separate estate. She 
was under none to her husband's creditors, nor to her son, 
as one of them. The referee, on the strength of her own 
testimony, found the mother was not indebted to the son, 
and that all her deeds were fraudulent as against the plain
tiff. No definite portion of the consideration of the deeds 
is pointed out as due to the son or belonging to the son, ex-
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cept that the mortgage foreclosure decree and bid on lot 
2 in Wallingford & Shamp's subdivision, are claimed to 
have been based on a loan of his money in the mother's 
name. No voucher was produced. The father and son 
both swear that they know the son's money was used in 
the transaction', and the mother says she knows nothing 
about it. The evidence shows that the father and son are 
entirely helpless to separate their funds and distinguish 
their separate property, or to determine what matters have 
been repaid and what have not. The ieferee's conclusion 
that the son's claim was not sustained seems the only one 
to be reached from such evidence.  

The foregoing disposes of defendant's appeal.  
Plaintiff, as before stated, brings error, complaining 

that the action of the court, after sustaining the referee's 
findings of fact, was erroneous, in giving plaintiff no re
lief as to any but the attached property. As above stated, 
it is impossible to read this testimony without concluding 
that there is here ample evidence to sustain the referee's 
findings as to the facts. It is totally impossible from this 
evidence to strike any general balance of indebtedness to 
uphold all of the conveyances, regarded'as one transaction, 
and it is equally impossible to trace out any particular 
portion which went to make up the consideration of any 
one. The father and son themselves do not profess to 
kniow, in most instances, what particular items of indebt
edness made up the consideration of any particular con
veyance, and entirely give up, in most cases, any attempt 
to harmonize the amount of such items with that named as 
the consideration of any conveyance. In one case in which 
they do so (that of tile Prophetstown property) they are 
shown to have made entirely contradictory statements in 
the proceedings in aid of execution in 1896. The mother 
testifies only as to lot 12 in block 62. The father and son 
had simply handled their property together until it was 
inextricably mingled and held in the father's name for the 
most part, and, when debts became pressing, he had put it 
all in the son's name. Under these circumstances, there
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seems no question of the correctness of the trial court's 
action in sustaining the referee's findings that tie-e trans
fers were not sustained by proof of consideration definite 
enough to uphold conveyances betweei relatives. That 
the transfers were with full knowledge of the condition of 
affairs, and to hinder and delay creditors, is equally clear.  
The action of the trial court, then, in refusing plaintiff 
any relief as to the property of Fred W. Baldwin con
veyed to the son, must have'been based upon the fact that 
the only property specifically asked to be sold is that at
tached. The prayer of the petition, however, is to cancel 
all the conveyances, and general relief is asked. Defend
ants, however, claim that this bill is merely brought to 
enforce the attachment lien, and the relief can not be ex
tended to include other property. This seems a mistake.  
The scope of the bill is clearly wider than a mere enforce
iment of the attachment lien. It includes relief on another 
judgment not connected with the attachment case. It sets 
out the judgment in the attachment case itself, and it at
tacks many conveyances of property not seized by attach
nient. Under the facts pleaded, and those found by the 
referee, as to the fraudulent character of all the convey
ances, and the son's participation in the fraud, plaintiff 
is entitled to the additional relief, if it is recoverable un
der the prayer, and is reasonably needed. Defendants say 
that it is not needed, and is inconsistent with the prayer 
that the property be sold under the writ of attachment.  
They cite Lord Walpolo v. Lord Orford, 3 Ves. [Eng.], 
402, to the proposition that the prayer for general relief 
admits of nothing inconsistent with that specifically asked 
for.. In that case the court held that the complainant could 
not recover as legatee under the codicil to a will of 1752, 
and at the same time have that will set aside on his general 
pra3yer in favor of a later one. We do not, however, see 
anything inconsistent in allowing specifically a sale of 
certain lands attached, and under the prayer for general 
relief, if the attached premises are insufficient, a sale of 
oll; lands to which a right is pleaded and proved,
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Villiams v. Hubbard, Walker's Ch. [Mich.], 28. In the 
case just cited it was held that plaintiff, if a conveyance 
of land was fraudulent, and was so pleaded and shown, 
might have relief as against it under a general prayer, to
gether with specific relief as to property levied on. To a, 
similar effect is Clarson v. De Peyster, 3 Pai. Ch. [N. Y.], 
319, 322. Treadwell v. Brown, 44 N. H., 551, gives effect 
to the general prayer in setting aside conveyances when 
not inconsistent with the specific relief prayed, though 
the latter is denied. It is not thought that our Code pro
visions have changed the rule. Code of Civil Procedure, 
sec. 92. If the facts found by the referee and affirmed by 
the trial court really existed, and there should be need of 
additional property to satisfy both of the plaintiff's judg
ments, there seems no objection to ordering a sale of other 
property, though it is not specifically prayed.  

Counsel for appellants ask on what ground, if the son 
has a first lien for the discharge of indebtedness due him, 
is he compelled to take second-hand chattel property, in
stead of selecting hiimself the part to which such lien at
taches? To us it seeis more pertinent to inquire why, if 
the action of Mattson H. Baldwin was fraudulent, and was 
a participation in a fraud by his parents, with full knowl
edge, he was given any lien whatever? No attempt will 
be. made here to adjust any account between father and 
son. It seems probable that the referee's finding in this 
respect understated the real indebtedness, if it be held 
that the son's money turned, without reckoning or account
ing, into his father's hands, handled by the latter largely 
under the name of F. W. Baldwin & Son, with the son's 
assent, and lost in such business, created an indebtedness.  
It is possible, but, as the referee said, by no means clear, 
that all of the notes claimed would have come nearer the 
true amount. We are unable, however, to find that the 
transactions were an effort in good faith, and with due 
regard to the rights of creditors, to get what belonged to 
him, on the part of the son. The intimate business as well 
as family relations of the parties, the withholding of the 
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deeds from the records, the utter looseness with which the 
business was transacted, not only in its beginning, but 
after the result to the cr-editors became apparent, and the 
conflicting statements of the parties at different times, are 
sufficient to avoid the whole line of conveyances, and stamp 
them, as the referee found, fraudulent. The referee's find
ing of an active participation on the son's part, both be
fore and after his majority, in the management of what 
was in fact a joint estate, kept chiefly in the father's name, 
is supported by the proofs. For the results of such man
agement the son was largely responsible and, after mis
fortune came, had no right to secure himself, in the man
ner attempted here, by secret conveyances of all the prop
erty available to pay creditors. In such a view it becomes 
immaterial as to whether there was some genuine indebt
edness or not. Its amount is material to this controversy 
only as it tends to sustain or disprove the claim of good 
faith.  

It is. recommended that the decree of the district court 
so far as it directed a sale of property to pay plaintiff's 
judgment, be affirmed, and, so far as it released the prop
erty not attached, be reversed, and that the attached prop
erty be directed to be first'sold, and, if insufficient to pay 
the costs of this action and the decree, that the other prem
ises mentioned in the seventh finding of the referee, or so 
much thereof as may be necessary for the purpose, be sold, 
and the proceeds so applied.  

DAY and KIRKPATRICK, CC., concur.  

By the Court: For the reasons given in the foregoing 
opinion,. the decree of the district court, so far as it di
rected a sale of property to pay plaintiff's judgment, is 
affirmed, and, so far as it -released the property not at
tached, is reversed, and the attached property is directed 
to be first sold and if insufficient to pay the costs of this 
action and the decree, then the other premises mentioned 
in the seventh finding of the referee, or so much thereof as
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may be necessary for the purpose, be sold, and the proceeds 
so applied.  

JUDGMENT ACOORDINGLY.  

AUGUST RUNQUIST V. ANNA 8. ANDERSON.  

FrLED MAY 21, 1902. No. 11,847.  

Commissioner's opinion, Department No. L 

1. Instructions: OBJECTION EN MASSE. Objections to instructions 
en massc will not be considered where any of those so complained 
of, are correct.  

2. Instruction: REDELIVERY BOND: ESTOPPEL. Instruction that the 
giving by plaintiff, as surety, of a redelivery bond for property 
levied upon, does not of itself estop her from maintaining, a fter 
its return and a vain demand for it, an action for its conversion 
by the execution creditor approved.  

3. No Plea of Estoppel: No OFFER TO SHOW KNOWLEDGE: EVIDENCE.  
Where no estoppel on that ground is pleaded, and no offer node 
to show knowledge by the wife at the time of the facts. it is 
not error to refuse evidence that the debt for which property 
was levied upon, was contracted through faith on the creditor's 
part in the husband's ownership of the property in question.  

4. Purchaser: SUBSEQUENT STATEMENTS. Mere subsequent statements 
by a purchaser at execution sale, are not competent proof of 
facts stated as against one suing for conversion by such sale of 
the property sold.  

EiaoR from the district court for Polk county. Tried 
below before SORNBURGER, J. Affirmed.  

John Tongue, for plaintiff in error.  

King & Bittner, contra.  

HASTINGS, C.  

This is an action for conversion, brought by the wife of 
an execution debtor against the execution creditor, who 
procured a levy and sale of personal property. Complaint
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is made of certain instructions to the jury given and re
fused; that the verdict is not sustained by sufficient evi
dence; that the evidence shows an estoppel on the plain
tiff's part to claim the property in question by reason of 
her conduct after the levy in connection with giving a re
delivery bond to the officer; and, finally, certain refusals 
of evidence by the trial court are urged as being fatally 
erroneous.  

The complaint, en masse. as.to the giving of eight in
structions, and in the same way as to the refusal of four 
instructions, need not be considered. In each batch are 
some, at least, which were proper. Under the repeated 
rulings of this court, if any of those refused should not 

have been given, the action of the court must be affirmed, 
and the same is true as to the eight given by the court. The 
district court held, and instructed the jury, that the sign
ing of the redelivery bond of itself would not estop the 
plaintiff from claiming title to the property after its re
turn to the officer who had levied upon it. No exception 
appears to the giving of any of the instructions in which 
this is stated, except instruction 13. The giving of this 
instruction is expressly complained of in the petition in 
error, and it was expressly excepted to at the time it was 
given. It contains, as before stated, the district court's 
conclusion that the giving of the redelivery bond of itself 
would constitute no estoppel against plaintiff's claiming 
title in the property after its return to the officer. This 
is apparently the main legal question in the case. We are 
not cited to any holding that the recitals in this bond 
would prevent the assertion of title by the plaintiff to the 
property after the bond had been complied with and the 
property returned. In Cooper v. Davis Mill Co., 48 Nebr., 
420, a number of cases are cited to the proposition that 
such a bond would not create such an estoppel, but it is 
expressly declared that this question does not arise in that 
case, and is not decided. Counsel for the defendant says 
that the question has not been decided in this state. In 
Hilton v. Ross, 9 Nebr., 406, the giving of such a redelivery
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bond is held not to estop the defendant from questioning 
the validity of the seizure and moving to dissolve the at
tachment. This conclusion is reaffirmed in W7ilson. v.  
Shepherd, 15 Nebr., 15. The cases cited with apparent ap

proval by this court in Cooper v. Davis Mill Co., 48 Nebr., 
424, from other states, hold that the surety on such a bond 
may, by appropriate action, set up title in himself after 
the property has been restored to the officer. We are 
satistied with the soundness of this doctrine and the cor
rectness of the trial court's conclusion that the redelivery 
bond of itself did not estop plaintiff from claiming title.  

It is thought that there was no prejudicial error in the 

giving or refusing of instructions.  
The evidence seems to have been sufficient to have sup

ported even a larger verdict than plaintiff recovered, but 

the jury were warranted in concluding that the property 
was really bought in for the most part by the husband's 

brother, and for plaintiff and her husband's use. . The 

woman, in truth, seems to have been simply given a verdict 

for one cow's value, and the evidence clearly showed her 

placing of one cow on the farm.  
The evidence offered that defendant loaned money to 

plaintiff's husband on the faith of the latter's ownership 

of the property in question was rightly refused. No offer 

was made to connect the plaintiff with the transaction.  

The only issues were whether or not the property belonged 

to the plaintiff, and whether or not she was estopped from 

claiming it by the redelivery bond and the circumstances 

of its execution. No estoppel by reason of permitting her 

husband to get credit on the strength of ownership of her 

property was alleged, and the facts of these negotiations 

between defendant and her husband, which were not of

fered to be connected with her, had no bearing on the ques
tions at issue. The same is true, with the addition that the 

whole matter was still more remote, as to proposed evi

dence of conversations of defendant with Axel Anderson, 
the purchaser of the property at the execution sale. Quite 

possibly the statements of Axe1 Anderson were as to
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things which would have tended to disprove plaintiff's 
ownership, but, if so, his statements out of court to the 
defendant had no place at the trial. His knowledge, if 
desired, should have been put in through his own testi
mony. His statements are not declarations as to title, 
made by an owner, but are merely as to the conducting of 
the sale, held at defendant's instance.  

It is recommended that the judgment of the trial court 
be affirmed.  

DAY and KIRKPATRICK, CC., concur.  

By the Court: For the reasons given in the foregoing 
opinion, the judgment of the district court is 

AFFIRMED.  

BYRON E. INGLEHART V. LYMAN C. LULL ET AL.* 

FILED MAY 21, 1902. No. 11,663.  

Commissioner's opinion, Department No. 1.  

1. Appeal from a Justice of the Peace: SAME ISSUES: NEW MATTR.  
Where an appeal is taken from a judgment of a justice of the 
peace to the district court, the case is to be tried in the latter 
court upon the same issues that were presented in the court 
from which the appeal was taken, with the exception of new 
matter arising after the trial.  

2. Transcript: FAILURE TO DISCLOSE ISSUES: PAROL EVIDENCE.  
Where the transcript from the justice court filed in the dis
trict court on appeal, fails to show what issues were tendered 
in the justice court, parol testimony is admissible to show 
what issues were presented.  

ERROR from the district court for Douglas county.  
Tried below before BAXTER, J. Affirmed.  

BIrome d Butwett, for plaintiff in error.  

Nichard S. Horton, contra.  
*Rehearing allowed. Former opinion adhered to. Opinion filed 

My :20, 1903.
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DAY, 0.  

On February 4, 1899, Lull and Skinner recovered a judg

ment before a justice of the peace in and for Douglas 

county against Byron E. Inglehart, as indorser and guar

antor of a promissory note which had been assigned to the 

plaintiff. From this judgment Inglehart appealed to the 

district court, where, upon trial, judgment was again ren

dered against him. To review this judgment he brings the 

case to this court by proceedings in error.  

The petition of the plaintiffs in the district court con

tains the necessary averments to state a cause of action.  

The defendant's answer admitted the indorsement of the 

note and the delivery thereof to the plaintiffs, but by way 

of defense alleged, in paragraphs two and three, two de

fenses, one pleading payment and the other laches. On 

motion of the plaintiffs the court struck from defendant's 

answer paragraphs two and three, upon the sole ground 

that the issues thus sought to be tendered were not pre

sented in the court below. This ruling of the court pre

sents the only question we are asked to review. The rule 

is now well settled in this state that where an appeal is 

taken from a county court or a justice of the peace to the 

district court, the case is to be tried in the latter court 

upon the same issues that were presented in the court from 

which the appeal was taken with the exception of new 

matter arising after the trial. Darner v. Daggett, 35 Nebr., 
695; Baier v. Humpall, 16 Nebr., 127; O'Leary v. Iskcy, 
12 Nebr., 136; Fuller v. Schroeder, 20 Nebr., 631; Bishop 

v. Stevens, 31 Nebr., 786; Robinson v. Buffalo County Nat.  

Bank, 40 Nebr., 235; Levi v. Fredi 38 Nebr., 564; Cobbey 
v. Buchanan, 48 Nebr., 391; Halbert v. Rosenbalm, 49 

Nebr., 498; Bellamy v. Chambers, 50 Nebr., 146. The 

transcript of the record from the justice court, filed in 

the district court, did not disclose what issues were ten

dered before the justice. It contains the simple recital of 

the "appearance" of the defendant, followed by a judg

ment for the plaintiffs in the usual form.. The record
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brought to this court contains no bill of exceptions, so that 
it must be presumed that sufficient evidence was before the 
court to sustain its finding, if it be determined that it was 
competent for the court to hear testimony aliuide of the 
record to show what issue was in fact presented in the 
justice court. It is urged by counsel for the defendant that 
where a party on appeal alleges that the issues are differ
ent from those presented in the court from which the ap
peal is taken, he must establish that contention by the 
record, and can not do it in any other way. We do not 
wholly agree with this contention. If the record from the 
justice court had disclosed what issues were presented in 
that court, then it would have been repugnant to a familiar 
roule of evidence to receive parol proof to contradict the 
record. But where, as in this case, there is uncertainty 
in the record as to whether precise questions were raised 
and determined in the former trial, it is competent to sup
plement the record by extrinsic evidence. Counsel for de
fendant cite the case of Cobbey v. Buchanan, 48 Nebr., 
391, as decisive of the question that the record is the only 
evidence to be considered in determining what issues were 
tried in the lower court. An examination of that case will 
disclose that it does not sustain the contention made for 
it. In that case a motion was made to strike certain para
graphs of the defendant's answer, upon the ground that 
new issues were sought to be tendered by it. There was no 
evidence by affidavit or otherwise to support this conten
tion. The transcript of the record from the lower court to 
the district court simply showed an "appearance" of the 
defendant. Upon the facts thus presented this court very 
properly held, that the defendant was not required in the 
lower court to file an answer; that he was at liberty in the 
lower court to interpose any defense he saw fit; and, for 
aught that was disclosed by the record, he did interpose 
before the lower court the defenses sought to be stricken 
out on the appeal. In that case the district court refused 
to strike the paragraphs assailed because there was no 
evidence that the issues tendered were different fromt those
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presented in the lower court. In the case at bar there was 

evidence which we must presume was sufficient, in the ab

sence of a bill of exceptions, to show that the issues ten

(lered by the answer were different from those presented in 

the court below.  
We therefore recommend that the judgment of the dis

trict court be affirmed.  

HASTINGs and KIRKPATRICK, CC., concur.  

By the Court: For the reasons stated in the foregoing 

opinion, the judgment of the district court is 

AFFIRMED.  

THEODORE STANISICS v. AMANDA E. McMURTRY ET AL.  

FILED MAY 21, 1902. No. 11,763.  

Commissioner's opinion, Department No. 1.  

Action: GRANTEE OF DEED: BREACH OF COVENANT: PAROL EVIDENCE: 

CONTEMPORANEOUS PAROL AGREEMENT: TAXES. In an action by 

a grantee of a deed against his grantor to recover for a breach 

of covenant against incumbrances, parol evidence is inadmis

sible to show that taxes were, by contemporaneous oral agree

ment, excepted from the terms of the deed.  

ERROR from the district court for Lancaster county.  

Tried below before CORNISH, J. Reversed.  

Halleck F. Rose, Charles 0. French, M. M. Alexander 

and Charles 0. Whedoa, for plaintiff in error.  

Allen I. Field and Guy A. Andrews, contra.  

DAY, C.  

The plaintiff brought this action in the district court of 

Lancaster county against the defendants to recover for a 

breach of a covenant against incumbrances contained in a 

deed executed by the defendants to the plaintiff. The trial
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resulted in a judgment for the defendants, to review which 
the plaintiff brings error to this court.  

The record shows that on July 16, 1896, the defendants 
conveyed to the plaintiff by warranty deed certain real 
estate situated in the city of Lincoln, Nebraska. The deed 
contained the following covenant: "And we do hereby 
covenant with said Theodore Stanisics and his heirs and 
assigns that we are lawfully seized of said premises; that 
they are free from incumbrance, except taxes for the year 
1896, and paving assessments for subsequent years; that 
we have good right and lawful authority to sell the same, 
and we do hereby covenant to warrant and defend the title 
to the said premises against the lawful claims of all per
sons whomsoever." The testimony is undisputed that at 
the date of the execution of the deed, certain taxes against 
the lands were unpaid which were valid and subsisting 
liens upon the premises, and that subsequent to the execu
tion of the deed and prior to the commencement of this ac
tion, the plaintiff paid the said taxes for the years and in 
the amounts as shown by the following items: 
County taxes for the year 1895...............$169 45 
City taxes for the year 1895................... 93 25 
Special assessment for street paving for the year 

1890 ............ ........................ 13 45 
Special assessment for street paving for the year .  

1888 .......................... .......... 18 55 
City taxes for the year 1893.................. 295 00 

The plaintiff alleged in his petition that he had been 
paid on account the sum of $276.75, leaving a balance un
paid in the sum of $308.45, for which, with interest, he 
prayed judgment. The defendants' answer alleged that 
the deed was made and delivered to the plaintiff with the 
understanding and agreement between the parties that, 
upon the payment by the defendants to the plaintiff of 
$300, that the plaintiff would immediately pay off and dis
charge all of the taxes due upon said lands; that defend
ants paid to the plaintiff the said sum of $300 in full per
formance of the agreement, and received from the plain-
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tiff a receipt in writing, as follows: "Lincoln, Neb., July 
20, 1896. Received of A. E. McMurtry'amount of taxes on 
lot D and two feet of E. Theo. Stanisics." The answer 
also alleged that the defendants executed the deed .and 
paid said sum of money, relying upon the agreement of 
the plaintiff to pay and discharge all of the taxes upon 
said property; that by reason of the premises the plaintiff 
is estopped to claim or demand any sum or sums from the 
defendant. The reply denied the making of the agreement 
alleged in the answer; denied the payment of $300; and 
alleged affirmatively that the amount paid by the defend
ants on account of the taxes was intended to cover certain 
specific items of taxes, which were then represented by the 
defendants to include all of the unpaid taxes assessed upon 
said premises; that the receipt mentioned in the answer 
was issued subsequent to the payment of said sum of 

money for the purpose of giving written testimony of the 
sum so paid; that the plaintiff had not learned at the time 
of giving said receipt that the city taxes for the year 1893 
were unpaid, and relied upon the statement of the defend
ants that the sum paid by them to plaintiff was sufficient 

to pay off and discharge all taxes assessed against said 

lands. It also appears from the testimony that the plain

tiff, immediately prior to the execution of the deed, had 
obtained from the city treasurer and the county treasurer 
a statement of the unpaid taxes due upon said premises.  
These statements disclosed that there was due and unpaid: 

County taxes for 1895 ......................... $168 55 
City taxes for-1895 .......................... 89 65 
Paving taxes, 11th street ...................... 18 55 
Paving assessments, M street .................. 12 70 

By some mistake or inadvertence the city taxes for the 
year 1893, amounting to $295, were omitted from the state
ment, though at the time they were due and unpaid. When 

the parties met for the purpose of consummating their 

negotiations for the sale of the property, the statements 

above described were produced and the defendants then 

claimed that they had paid the item of paving taxes,
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amounting to $12.70. This sum was accordingly deducted, 
leaving a balance of $276.75, which the defendants then 
paid to the plaintiff. Some months later the plaintiff 
discovered that the city taxes for 1893 had been omitted 
in the statement furnished by the city treasurer of the 
amount of taxes due upon the lands. The evidence of the 
defendants tended to show that, by agreement of the par
ties, the plaintiff was to receive $276.75 in full payment 
of all taxes due upon the premises. This agreement ap
pears to have been cotemporaneous with and a part of the 
negotiations leading up to the execution of the deed, al
though the payment of the amount was not made until 
after the delivery of the deed. This testimony of the de
fendants was received over the objection of the plaintiff, 
and is one of the errors now complained of. We think the 
objection was well taken. It is an old and thoroughly 
established rule of evidence that parol testimony can not 
be received to contradict, vary, add to or subtract from 
the terms of a valid written instrument. This rule and the 
exceptions thereto are so thoroughly established, and so 
well recognized, as to need no authority to support it.  

This principle was applied in the case of McClure v.  
Campbell, 25 Nebr., 57, involving the same features as the 
case now under consideration. That was an action to re
cover the amount of taxes paid by a vendee under a deed 
containing a covenant of warranty against incumbrances.  
The defendant admitted the amount of the taxes due, but 
alleged an oral agreement made with the plaintiff prior to 
the execution of the deed by the terms of which the plain
tiff was to pay the taxes. The court, after citing sections 
of the statutes relating to the time when toaxes become a 
lien upon real estate, said: "The defendant, therefore, 
would be liable for the taxes for the year 1882, independ
ently of the covenants in his deed, unless there was an 
agreement on the part of the plaintiff to pay them, but a 
parol agreement on the part of the plaintiff, even if es
tablished, could not be used to contradict the covenant in 
the deed. What the effect might be in an action to reform
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the deed, is not now before the court. Taxes upon real 
estate date from the first day of April of each year, and 
become an incumbrance upon the land from that time. A 
party, therefore, who desires to except the taxes from his 

covenant against incumbrances should do so in writing 
in the deed. It is very clear that parol evidence of what 

took place before the making of the deed is not admissible 
to contradict the covenants therein." It is also well es
tablished that when the parties to a contract have reduced 
it to writing the law presumes that all previous and co

temporaneous negotiations and conversations are merged 
into the contract, and it can not be varied by parol testi
mony. Hamilton v. Thrall, 7 Nebr., 210; Dodge v. Kiene, 
28 Nebr., 216; Watson v. Roode, 30 Nebr., 264.  

In MacLeod v. Skiles, 81 Mo., 595, 603, the court said, 
"This suit brings us to a consideration of the question 
whether it is competent for a party, as in this case, to ac

cept a deed for real estate with an express covenant therein 
to warrant and defend the title thereof against the claim 
of every person whatsoever, save and except the taxes of 

1877, and then turn around and show that the covenantor, 
by a cotemporaneous parol contract agreed to pay the 
taxes, thus expressly excepted by the written contract in 

the deed so accepted. It is elementary law that upon the 

execution, delivery, and acceptaiice of a deed, or written 
instrument, all prior or cotemporaneous parol stipulations 
are merged in the deed or writing and can not afterward 
be set up to contradict or vary the same. It is scarcely 
necessary to refer to elementary authority or adjudged 
cases to establish so plain and recognized a doctrine as 
this." Long v. Moler, 5 Ohio St,, 271, 272; Van Wagner v.  
Van Nostrand, 19 Ia., 422; Harlowv v. Thomas, 15 Pick.  
[Mass.], 66; Gilbert v. Stockman, 76 Tis., 62.  

It was within the power of the parties at the time of 

entering into the contract to have engrafted into the cove
nant of the deed an exception of taxes, if such had been 
their intention. The parties may have had such an agree
ment resting in parol, but this we can not know, because
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parol evidence is inadmissible to vary or contradict the 
plain provisions of the deed. What the effect might be in 
an action to reform the deed is not now before us. Other 
questions are discussed in the briefs, but, as we view it, 
the question above considered is decisive of the case.  

We therefore recommend that the judgment of the dis
trict court be reversed and the cause remanded..  

HASTINGS and KIRKPATRICK, CC., concur.  

By the Court: For the reasons stated in the foregoing 
opinion, the judgment of the district court is reversed and 
the cause is remanded.  

REVERSED AND REMANDED.  

PHILLIP H. BENDER v. KINGMAN & COMPANY ET AL.  

FILED MAY 21, 1902. No. 9,810.  

Commissioner's opinion, Department No. 1.  

1. Debtor: TRANSFER OF PROPERTY: INTENT TO DEFRAUD: PROTEC

TION: CONSIDERATION. Where a debtor transfers his property 

with intent to defraud his creditors, a purchaser from such 

debtor will be protected only to the extent of the consideration 
with which he has parted before receiving notice of the fraudu

lent intent of his grantor.  

2. Testimony: CONVERSATIONS. Admission of testimony regarding 

conversations had in the presence of the purchaser of a fraud

ulent vendor pending the transfer of the property, charging 

him with notice of the fraudulent intent of his vendor, held 

not error.  

3. Constructive Fraud. The doctrine of constructive fraud does not 

obtain in this state, as by virtue of section 20, chapter 32, Com

piled Statutes, the question of fraudulent intent is made a ques

tion of fact, and not of law.  

4. Fraudulent Intent: STATUTE: QUESTION OF FACT: DIRECTION OF 

VERDICT. Fraudulent intent, declared to be a question of fact 

by statute, does not differ in kind or degree from other ques

tions of fact; and when the evidence adduced in a case upon 

the question of fraudulent intent is so conclusive that reason-
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able minds can not differ as to the conclusion to be drawn 
therefrom, it is not error for the court to direct a verdict 
accordingly.  

5. Evidence. Evidence examined, and held that a peremptory instruc
tion given by the trial court was properly given.  

ERROR from the district court for Thurston county.  

Tried below before EVANS, J. Rehearing of case reported 

in 62 Nebr.,,469. Reaffirmed.  

George G. Bowman, Mell 0. Jay and R. G. Strong, for 
plaintiff in error.  

James H. McIntosh, contra,.  

KIRKPATRICK, C.  

This is a replevin action brought in the district court 

of Thurston county by Phillip H. Bender, plaintiff in 

error, against Kingman & Co. and John H. Mullen, de

fendants in error. Mullen was the sheriff of Thurston 

county, and had levied upon a stock of goods under writs 

of attachment issued in suits brought by Kingman & Co.  

against Weiser Bros., and in the action plaintiff in error 

obtained possession of the stock of goods claiming to be 

the vendee of Weiser Bros. An opinion was filed in this 

case July 10, 1901 (62 Neb., 469.) On application of plain

tiff in error a rehearing was allowed, and the case is again 

presented for consideration.  
The facts and circumstances with respect to the transfer 

to Bender by Weiser Bros. are set out somewhat at length 

in the opinion of this court in the case of Kingman d- Co.  

v. Weiser Bros., reported in 48 Nebr., 834, and no further 

statement of such facts need be made herein. The trial 

court directed a verdict for defendants in error, and such 

action and the rulings of the court upon the admissibility 

of certain evidence, are assigned as error in this proceed

ing.  
The first contention of plaintiff in error is that the court 

erred in admitting in evidence conversations had between
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two witnesses who were called by defendants in error and 
Weiser Bros. It is disclosed by the evidence that these 
conversations were had in the hardware store during the 
progress of the inventory being taken of the goods which 
plaintiff in error had purchased from Weiser Bros. The 
evidence discloses that at that time plaintiff in error had 
parted with no consideration for the goods.. Certain pa
pers had been drawn up and deposited in the bank at 
Pender in escrow, to be held until the invoice .was com
pleted, so as to ascertain the value of the goods, to deter
mine for what amount plaintiff in error should execute 
his notes to Weiser Bros., in addition to a contract for the 
purchase of certain lands which he had or was to assign.  
This testimony was undoubtedly admitted for the purpose 
of showing that plaintiff in error had full knowledge of 
the fraudulent intent of Weiser Bros. in making the sale 
before he had parted with any consideration. His duty 
upon having this knowledge brought directly home to him 
was immediately to stop further proceedings, and by pro
ceeding with the transfer, and by surrendering his papers 
and givi)g his notes with full knowledge of the fraud of 

Weiser Bros., he became a party to such fraud. Hedrick 
v. Straiuss, 42 Nebr., 485; Karlt v. Kuha, 38 Nebr., 539, 
540; Temple v. Smith, 13 Nebr., 513, 514. This evidence 
was clearly admissible for the purpose of showing the 
knowledge of plaintiff in error of the fraud which Weiser 
Bros. were about to perpetrate on their creditors, and its 
admission was not error.  

The next contention of plaintiff in error is that the court 
erred in directing a verdict for defendants in error. This 
contention is based upon two grounds: (1) that the evi
dence was not sufficient to establish fraud; that, in any 
event, it was not a case in which the evidence was of such 
a conclusive character that reasonable minds could not 
differ, and therefore was a case which must have been 
given to the jury; and (2) that under the statutes of this 
state, the question of fraudulent intent must necessarily 
be submitted to the jury for determination.
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Regarding the first point, it is sufficient to say that 
from an examination of the evidence we are led to the con
clusion that it is of such a character that had the question 
been submitted to the jury, and a verdict returned for 
plaintiff in error, it would have been the duty of the court 
to set such verdict aside. This being true, it was not error 
for the trial court to direct a verdict for defendants in" 
error, unless, under the statutes of this state, the question 
of fraudulent intent must necessarily be submitted to the 
jury for determination. The answer to this question de
pends upon a construction of section 20, chapter 32, Coin
piled Statutes, 1899, which is in the language following: 
"The question of fraudulent intent in all cases arising uu
der the provisions of this chapter shall be deemed a ques
tion of fact, and not of law, and no conveyance or charge 
shall be adjudged fraudulent, as against creditors or pur
chasers, solely on the ground that it was not founded on 
a valuable consideration." Difficulties in arriving at the 
true import and meaning of language employed in a stat
ute may sometimes best be-removed by reference to the 
conditions prevailing at the time, and with reference to 
which the legislature enacted the statute regarding the 
purpose and meaning of which uncertainty may exist. The 
contention of plaintiff in error, in effect, is that by reason 
of the statute quoted the question of fraudulent intent, in 
every case tried to a jury, must be submitted to the jury 
for determination, and that this is so, even though the 
evidence establishing a fraudulent intent is so conclusive 
that reasonable men could draw but one conclusion there
from, and that it is not within the power of the court to 
resolve the question into one of law and direct a verdict.  
The correctness of this contention is the question requiring 
determination.  

Our section above quoted is identical in phraseology with 
the. provision of the statute of frauds of the state of New 
York. Michigan and other states have provisions sub.  
stantially the same. Before the. enaetnent of the New 
York statute, the courts of that state, following the Eng

53
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lish cases, recognized a two-fold classification of fraud, 
namely, actual fraud and constructive fraud. Actual 
fraud is defined by an eminent writer as that where a party 
intentionally or by design misrepresents a material fact, 
or produces a false impression, in order to mislead an
other or to obtain an undue advantage. In every such 
case, there is a positive fraud in the truest sense of the 
term. There is an evil act with an evil intent. 1 Story, 
Equity Jurisprudence, sec. 192. But constructive fraud 

,was recognized as having an actual, potential existence in 
the absence of all fraudulent intent. Contracts, although 
not originating in any actual evil design or contrivance 
to perpetrate a positive fraud or injury upon other per
sons, but having a tendency to deceive or mislead other 
persons, violate private or public confidence, or impair or 
injure public interests, were deemed equally reprehensible 
with positive fraud, and were therefore prohibited as 
within the same reason and mischief as acts and contracts 
done malo animo. 1 Story, Equity Jurisprudence, sec. 258.  

In the case of Reade v. Livingston, 3 Johns. Ch. [N. Y.], 
481, 500, decided in 1818, before the enactment of the New 
York statute (our section 20), Chancellor Kent said: "The 
conclusion to be drawn from the cases is, that if the party 
be indebted at the time of the voluntary settlement, it is 
presumed to be fraudulent in respect to such debts, and 
no circumstance will permit those debts to be affected by 
the settlement, or repel the legal presumption of fraud.  
The presumption of law, in this case, does not depend upon 
the amount of the debts, or the extent of the property in 
settlement, or the circumstances of the party. * * 1I 
should rather conclude, that the fraud in the voluntary 
settlement was an inference of law, and ought to be so, as 
far as it concerned existing debts; but that, as to subse
quent debts, there is no such necessary legal presumption, 
and there must be proof of fraud in fact." Freeman v.  
Pope, 5 Oh. App. Cases [Eng.], 536.  

In Hamilton v. Russell, 1 Cranch [U. S.], 309, it is 
said: "The want of possession [in the grantee] is not
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merely evidence of fraud, but is a circumstance per se 
which makes the transaction fraudulent in point of 
law." Sturtevant v. Ballard, 9 Johns. [N. Y.], 339.  

It is apparent to us that it was for the purpose of abol
ishing and avoiding legal presumptions of fraud as recog
nized in the foregoing cases that section 20 of our chapter 
32 and similar provisions in other states were enacted.  

In the case of Babcock v. Eckler (decided by the court 
of appeals of New York), 24 N. Y., 623, Sutherland, J., 
commenting upon the case of Reade v. Livingston, supra, 
said: "Subsequently, by section 4, title 3, chapter 7* 
[our section 20], it was declared that the question of 
fraudulent intent, in all cases arising under the provis
ions of that chapter, should be deemed a question of fact 
* * *. The question in this case arises under the pro
visions of this chapter of the Revised Statutes, whicli 
treats 'of fraudulent conveyances and contracts, relative 
to goods and chattels and things in action.' No decision 
or series of decisions, then, can make the question of fraud 
in this case a question of law, or establish that there is a 
legal presumption of fraud from the facts and circum
stances found by the referee; for the statute declares that 
the question of fraud shall be deemed a question of fact, 
and by declaring it to be a question of fact, in effect de
clares that there is no such legal presumption." 

The doctrine of constructive fraud seems to have been 
based in a principle of preventive justice, seeking to do 
away with the possibility of fraud by a declaration that 
certain acts and contracts, whether accompanied by fraud
ulent intent or not, shall be fraudulent and void. In some 
cases actual fraud was repelled. Bowes v. Heaps, 3 Ves.  
& B. [Eng.], 117, 119.  

From an examination of the growth of the law upon the 
subject of fraud, it would seem that at first the intent was 
a conclusive presumption of law from many particular cir
cumstances; next, a rebuttable presumption of law from 
a variety of circumstances; and, lastly, it was by statute 

* 2 Revised Statutes (1875), 137.

VoL. 64] JANUARY TERM, 1902. 771



772 NEBRASKA REPORTS. [VoL. (I 

Bender v. Kingman.  

required to be inferred as an argumentative conclusion of 
fact without the aid of any legal presumption. What was 
the design and effect of the statute under consideration? 
Simply this, and as we conceive it, no more: to declare 
that no contract shall be declared void for fraud except 
upon proof of fraud in fact. It is the same as if the legis
lature had said the doctrine of constructive fraud is hereby 
abrogated, and henceforth the courts shall take cognizance 
only of actual fraud, fraud as a fact t9 be alleged anf 
proved as other facts, instead of being judicially deduced 
as a conclusion of law from certain given facts and cir
cumustances. Fraud being a question of fact, and. never 
the result of legal presumption, is it necessary to be sub
initted to the jury for determination, even in cases where 
the proof as to fraudulent intent is so strong and ox er
whelming that reasonable men can not come to different 
conclusions? It is difficult for us to see why the statute 
should be given such construction. If the interpretation 
already given to the statute is correct, to so construe ii 
would be to do violence to the intent of the law-framers.  
The statute says that the question of fraudulent intent 
shall be deemed one of fact. It does not say that it shall 
be deemed a question of fact for the jury. And, though it 
did, the obstacles in the way of holding that the jury's 
verdict in a jury trial can alone determine the existence 
of a fraudulent intent, would not be more easily overcome.  

As an elementary proposition, in jury trials, it is for the 
court to decide questions of law, and the jury to decide 
questions of fact. But it will readily be admitted thal 
under our law and the decisions of this court, all ordinary 
material questions of fact can be submitted to the jury 
only when the cidence would warrant a finding either 
way. If a finding in any other but one way would be 
clearly and manifestly against the evidence, or in conflict 
with all the evidence, it would be et aside, and in such 
case it is the duty of the court to determine in advance 
of submission the status of the proof, and withdraw froim 
the consideration of the jury any question regarding which
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there is no conflict. But a peremptory instruction by the 
court does not violate the rule that questions of fact 
are exclusively for the jury, or make facts alleged and 
proved questions of law in the sense in which the construe
tion of a written instrument is a question of law. Per
emptory instructions are not only permissible, but manda
tory, when the evidence would not warrant another verdict 
than that.directed.  

Does the statute under consideration make an exception 
to this rule of cases of fraudulent intent? So far as the 
rules of evidence are concerned, it seems to be well estab
lished by authority that no higher or greater degree of 
proof is required to establish fraudulent intent than other 
material facts. In civil cases, a preponderance of the evi
dence is all that is required. Reed v. Noxon, 48 Ill., 323; 
Carter v. Gunnels, 67 Ill., 270. It is true that proof of 
fraud must be clear and explicit, and the inference of 
fraud can not be based on mere suspicion; but this does 
not make fraudulent intent a question of fact different in 
kind and degree from other questions of fact. Wherever 
fraudulent intent is a material part of a plaintiff's case, 
without an allegation of such intent, he fails to state a 
cause; without proof, he can not recover.  

By the statute fraudulent intent is made a question of 
fact. But, manifestly, the question of fact to decide which 
is the province of the jury must be a question that arises 
from the evidence. By a question arising from the evi
dence can be understood only a question regarding which 
there is sufficient evidence pro and con to warrant a find
ing one way or the other. It can not be a conceded fact, 
nor yet a fact regarding which there can be no reasonable 
dispute. And if fraudulent intent, declared by statute to 
be a question of fact, is, in a case tried to a jury, so con
clusively shown by the evidence that all reasonable and 
unbiased men must believe it to exist, the case becomes 
one in which it is proper for the court to direct a verdict.  

To accept the construction contended for, would involve 
the adoption of a distinct procedure in the trial of cases
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involving fraudulent intent. If the question, as a matter 
of necessity, must always be submitted to the jury, it fol
lows as a corrollary that the return of the jury, no matter 
how erroneous or inconsistent with the evidence, must be 
final; or if not final, and the court has the right to set 
aside the verdict as clearly wrong, the question must needs 
be again submitted to another jury, with a possible like 
result. Thus there would be one procedure for* questions 
of fraud, and another for other questions of fact. This 
could not have been the intention of the legislature, and it 
is not the law. A fact is a fact wherc-er met, and the only 
purpose of the statute was to provide that fraud, like other 
facts, should be pleaded, proved and found as a fact, and 
not drawn as a presumption of law from other established 
facts without regard to the intent of the parties participat
ing in the transaction.  

The conclusion here reached in no way conflicts with the 
prior decisions of this court. The case of Monteith v. Box, 
4 Nebr., 166, principally relied on by plaintiff in error to 
sustain his contention, involved the question of the intent 
of Adam Bax to defraud his creditors by transferring val
nable personal property to-his wife. The court below re
fused to submit the question of fraud to the jury, directing 
a verdict on the theory that the transfer was not fraudu
lent. In the opinion by this court the evidence adduced 
at the trial was set out with sufficient detail to show that.  
the transfer was tainted with fraud as against the creditors 
of the transferrer, and, as that was the real question raised 
and to be determined in the case, it was held that the court 
below should have submitted the question of fraud to the 
jury as one of fact to be determined from all the evidence.  
But after a careful examination of that opinion we can not 
find in it any authority for assuming that had the evidence 
wholly failed to raise any question of fraudulent intent 
the judgment would still have been reversed, but, on the 
contrary, reversal was necessary because of the presence 
of evidence conflicting with the verdict directed by the 
court. Nor can we find anything in that oyinion in con-
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flict with the conclusion to which we have already come, 
that, when the evidence shows conclusively either that 
there was or was not fraudulent intent it is not error for 
the court to direct a verdict. Oliver v. Eaton, 7 Mich., 108, 
113, cited in Monteith v. Bao, supra, determines a like 
question.  

In the case of Hedman v. Anderson, 6 Nebr., 392, cited 
by plaintiff in error, it is held: "A mortgage of goods and 
chattels, with possession and power of sale in the mort
gagor, is void as against his creditors." In the opinion, 
after showing that 'fraudulent intent must ordinarily be 
established by circumstantial evidence, it is said: "But the 
questions as to the existence of facts showing a fraudulent 
intent are alone for the jury to determine and not for the 
court. If, however, certain facts are conceded to exist, the 
question of their sufficiency to indicate a fraudulent intent 
becomes a question of law which the court must determine.  
But the question of the credibility of witnesses rests en
tirely with the jury." In that case but three things are de
termined,-that a mortagage fraudulent upon its face 
must be so pronounced by the court; that, where conceded 
facts show fraud, it is for the court so to instruct the jury; 
and that, where there is a question in fact as to the 
existence of a fraudulent intent, such question, with the 
credibility of the witnesses, is for the jury.  

In Williams v. Evans, 6 Nebr., 216, it is said: "If the 
instrument on its face is one the law will not sanction as 
against creditors, it is the duty of the court to pronounce 
it fraudulent as to them"; but, "where an instrument is 
not void upon its face the question of fraudulent intent 
is a question of fact which should be submitted to the 
jury," thus following the rule that where there is a ques
lion of fact about which reasonable minds might differ 
the case is one for the jury. Connelly v. Edgerton, 22 
Nebr., 82, and Davis v. Scott, 22 Nebr., 154, are to the 
same effect, and contain nothing contrary to the rule 
which we flave announced in this case.  

A critical examination of the cases cited by plaintiff
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in error will show that various courts, having in mind 
that fraudulent intent was a question of fact and not a 
presumption of law, and in attempting to make clear that 
distinction, have made use of expressions which would 
seem to support the contention of plaintiff in error. But 
so far as they have any bearing upon the question, they 
are cases in which the question of fraudulent intent was 
a disputed question, arising from the evidence, and should 
be submitted to the jury. No case has been cited, and 
we believe none can be found, which holds that where 
fraudulent intent is conceded, or where the evidence estab
lishing it is of such a conclusive character that reasonable 
minds could not differ in their conclusions, the question 
must still be submitted to the jury for determination. It 
is the settled rule in this state that where the evidence is 
uncontradicted, and all reasonable men must draw the 
same conclusion thereform, it is not error for the court 
to direct a verdict in favor of the party entitled thereto, 
under the pleadings and proof. Elliott v. Carter White
Lead Co., 53 Nebr., 458. In the case at bar the evidence 
showing fraudulent intent being without substantial con
flict, and of such a character that reasonable men would 
not differ as to the conclusion to be drawn therefrom, it 
was not error for the court to direct a verdict for defend
ants in error.  

No error appearing in the proceedings of the trial court, 
the former opinion is adhered to.  

HASTINGs and DAY, CC., concur.  

By the Court: For the reasons stated in the foregoing 
opinion, the opinion heretofore rendered by this court, 
affirming the judgment of the district court, is adhered to.

AFFIRMED.
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UNION PACIFIC RAILROAD COMPANY, APPELLANT, V. COUNTY 

OF CHEYENNE ET AL., APPELLEES.  

FILED AAY 21, 1902. No. 10,738.  

Commissioner's opinion, Department No. 1.  

1. Injunction: ILLEGAL TAXES. Injunction will not lie to restrain 
the collection of taxes, unless such taxes are levied for an un
authorized or illegal purpose.  

2. Facts. Under the facts in this case, held, that the taxes, the col
lection of which is sought to be restrained by injunction, are 
not illegal or unauthorized.  

APPEAL from the district court for Cheyenne county.  
Heard below before GRIMES, J. Affirmed.  

E. P. Smith (W. R. Kelly, of counsel), for appellant.  

H. E. Gapes, contra.  

KIRKPATRICK, C.  

This is a suit brought by the Union Pacific Railroad 
Company against Cheyenne county, the county commis
sioners, the county treasurer and the county clerk, for the 
purpose of enjoining the collection of a certain portion of 
the levy for bridge fund made by such county in the year 
1898. A petition was filed which, among other things, 
pleaded that the board of county commissioners, on the 
14th day of January, 1898, duly made an estimate of the 
necessary running expenses of Cheyenne county for the 
year 1898, one item of which estimate was the sum of 
$6,000 for repairs and building of bridges; that the county 
commissioners, on the 15th day of February, 1898, made 
an order to the county treasurer, which was duly entered 
upon the records of the county board, and acted upon by 
the treasurer, transferring the sum of .$1,200, then in the 
county bridge fund, to the county general fund; that on 
the 23d day of June, 1898, the county board made another' 
order directing the county treasurer to transfer an
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additional sum of $800, then in the bridge fund, to the gen
eral fund of the county, which order was also acted upon 
by the treasurer. These two items, aggregating $2,000, 
were an unexpended balance in the bridge fund remaining 
of the levy for the year 1897. It also appears that the 
levy for the general fund for the year 1897 had been 
exhausted. The county board, on June 22d, 1898,-the 
last day of its session as a board of equalization,-made 
the levy of county taxes for that year, and among the 
items so levied was a levy of four mills for bridge fund.  
The entire levy of the county for that year was within 
the fifteen-mill limit provided by the constitution and 
laws of the state. It is further alleged that the total valu
ation of the taxable property in the county for the year 
1898 was the sum of $1,158,840, and that there would be 
realized from the levy of four mills thereon the sum of 
$4,635.36; that the assessed valuation of the property of 
the railroad company in the county was the sum of $404,
348, and that the bridge fund levy of four mills thereon 
would produce the sum of $1,617.39. It is alleged that 
the $2,000 hereinbefore mentioned was illegally and im
properly transferred from the bridge fund to the general 
fund, and that, if said sum had remained in the bridge 
fund, it would only have been necessary to levy a bridge 
fund of 2.3 mills on the dollar, and that in making a levy of 
four mills the county board made an illegal and excessive 
levy of 1.7 mills, which, upon the valuation of the prop
erty of the railroad company, would produce the sum of 
$687.39,.and that the taxes assessed against the railroad 
company were to that extent illegal and unauthorized.  
There was a prayer for an injunction, restraining the col
lection of that portion of the levy claimed to be excessive, 
and for a decree of the district court, canceling and set
ting aside and holding for naught the excessive portion 
of the levy. It was alleged that the railroad company 
was ready and willing to pay 2.3 mills bridge fund.  
amounting to the sum of $973.50, which it admitted was 
a valid levy, and asked the court to ascertain the amount
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which it was justly required to pay. To this petition an 
answer was filed by appellees, admitting practically all 
of the allegations ofothe petition, except such portions 
as alleged that the transfer of the funds mentioned and 
in the manner stated, was unlawfully and illegally made, 
and alleging that the county commissioners had a. right 
to make such transfer of the funds, and that it was made 
in good faith. The cause was submitted to the courl 
upon the pleadings, no testimony being offered by either 
party. Upon the filing of the petition a temporary in
junction was granted, which, upon the trial of the cause 
in the district court, was dissolved, and the suit of the 
railroad company dismissed for want of equity. The cause 
is brought to this court upon appeal.  

The single question requiring determination is whether 
or not the railroad company can enjoin the collection of 
a portion of the four-mill bridge fund levied for the year 
1898 because of the action of the county board in trans
ferring $2,000 of an unexpended balance in the bridge 
fund, derived from the levy of 1897, to the county general 
fund. From a careful examination of the statute we are 
constrained to say that the action of the board of couity 
commissioners in transferring the unexpended balance re
mining in the bridge fund to the general fund was unau
thorized and illegal. Union P. R. Co. v. Dawson County, 
12 Nebr., 254; State v. Lincoln County, 18 Nebr., 283. The 
statute providing for the transfer of an unexpended bl
auce remaining in a fund to the county general fund prob

ably has no application to balances remaining in funds for 
which, under the statute, a levy is required each year.  
T[here is no county in the state which is not required to 
make expenditures for the erection and repair of bridges 
each year, and under the statute a levy is required to be 
made for such purpose within the limit of four mills for 
whatever amount is necessary to meet the expenditures 
for such year. To permit the county to make a levy for 
the bridge fund in excess of the amount required for the 
year in which .the levy is made with the purpose in view
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of transferring the balance to the general fund would be 
to permit it, by indirection, to accomplish what, by statute, 
it is prohibited from doing directly. What the remedy of 
the railroad company in the matter of the transfer of these 
funds was,-whether it should, by proper proceedings, 
have required the county treasurer to replace in the bridge 
fund the moneys transferred therefrom into the general 
fund, or whether the treasurer should have been required 
to disregard the order of the board upon the ground that 
it was void,-can not be determined in this case. The 
rule in this state is well settled that injunction will lie 
to restrain the collection of a tax levied or assessed for 
an unauthorized or illegal purpose. Chicago, B. & Q. R.  
Co. v. Nemaha County, 50 Nebr., 393; Chicago, B. & Q. .  
Co. v. Cass County, 51 Nebr., 369, 370; Burlington 
& M. R. R. Co. v. York County, 7 Nebr., 487. The rule 
is also equally well settled that under the provisions of 
section 144 of chapter 77, article 1, Compiled Statutes, 
1899, the courts will not interfere by injunction to prevent 
the collection of taxes unless such taxes are illegal, or 
have been levied for an unauthorized purpose. Hallcn
beck v. Hahn, 2 Nebr., 377; South Platte Land. Co. v.  
City of Crete, 11 Nebr., 344; Chicago, B. & Q. R. Co.  
r. Klein, 52 Nebr., 258. In the case at bar, the railroad 
company has wholly failed to point out anything illegal 
or unauthorized in the four-mill levy for bridge fund, the 
collection of which it seeks to enjoin. The county board 
made an estimate of the amount required for repair and 
construction of bridges for 1898 in the sum of $6,000. The 
amount- which would be realized by the four-mill levy, 
providing all the taxes were paid, would be the sum of 
$4,635.36. If we consider the $2,000 wrongfully trans
ferred from the bridge fund as still remaining in that 
fund, the total amount in the fund for disposition by the 
county would be the sum of .$f,635.36. But experience 
has demonstrated that not all of the taxes levied are paid.  
This fact was in contemplation by the legislature when 
it by law provided that but 85 per cent. of the levy could
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be drawn upon by the issuance of warrants until such 
time as there was money in the treasury upon which 
they might be drawn. If we estimate that 85 per cent.  
of the $4,635.36 levied would be collected it would produce 
$3,940.05, and to this should be added the $2,000 wrong
fully transferred from the bridge fund, and then the 
county would have $5,940.05 for use in the repair and 
construction of bridges for the year 1898. This would be 
$59.95 less than the county board at its January meeting 
estimated would be necessary for the use of the county 
during the year. It was, no doubt, the purpose of the 
legislature, in requiring the county board to make, enter 
upon the county records and publish an estimate of the 
necessary expenses of the county during the ensuing year, 
to give notice to the taxpayers and other persons inter
(sted of the amount of taxes to be levied, and if any tax
payer or other person had ground for complaint regard
ing the levy proposed to be made, either because it was 
too large, or because it did not provide for payment of 
obligations which it was the duty of the county to pay, 
his remedy, whatever its nature, must be invoked before 
the levy for taxes had been made. It is very clear that a 
party claiming to be injured could not stand idly by until 
after the levy for taxes had been made by the county 
board, and then by injunction seek to prevent the collec
tion of the tax upon other ground than expressly author
ized by statute.  

It appearing clearly that no valid objection is urged 
against any portion of the four-mill levy for bridge fund, 
the trial court was right in dismissing the petition of the 
railroad company. It is therefore recommended that the 
judgment of the district court be affirmed.  

HASTINGS-and DAY, CC., concur.  

By the Court: For the reasons stated in the foregoing 
opinion, the judgment of the district court is 

AFFIRMED,

VOL. 64] JANUARY TERMN, 1902. 781



782 NEBRASKA REPORTS. [VOL. 64

Brun v. Brun.  

MALK BRUN, SiR., APPELLEE, V. CATHERINE BRUN, APPEL

LANT.  

PILED MAY 21, 1902. No. 11,439.  

Commissioner's opinion, Department No. 1.  

1. Husband: DrvoRcE: DEED TO WIFE: CONSIDERATION: INABILITY 

To READ OR WRITE ENGLISH: OPTION OF WIFE TO ADMrT on Ex

CLUDE HUSBAND. A husband against whom divorce proceedings 
had been instituted conveyed a valuable farm upon which the 
family resided to the wife, relying upon representations that 
the consideration for the deed was to be a home with his wife, 
permanent reconciliation, and a life annuity of $200. The hus
band could neither read nor write the English language. The 
deed as finally executed gave the wife the option of receiving 
the husband into the home, or excluding him upon the payment 
of the $200 annuity. Held, that the deed could not be upheld.  

2. Public Policy: DEED: HUSBAND AND WIFE: INDEFINITE CORABITA

TION. A deed from a husband to wife conveying the farm upon 
which they both reside, the consideration being a home for the 
husband and cohabitation for an indefinite period, or exclusion 
of the husband from the home, at the will of the wife, upon the 
payment of a $200 annuity for life, is opposed to sound prin
ciples of public policy, as being a contract calculated to bring 
about a separation which has not yet taken place.  

3. Evidence. Evidence examined, and found to sustain the findings 
and judgment of the trial court.  

APPEAL from the district court for Cuming county.  
Heard below before EVANS, J. Affirmed.  

Thomas M. Franse, for appellant: 

A deed from a husband directly to his wife, may be 
sustained on equitable grounds, i. e., a valuable consid
eration. Smith v. Dean, 15 Nebr., 432.  

When the husband and wife occupy a homestead, the 
title to which is in the name of the husband, a deed of 
(conveyance from the husband to the wife, signed and 
acknowledged by him alone, is valid. Furrow v. Athey, 
21 Nebr., 671.  

The discontinuance of a suit for a divorce and the re
sumption of the marriage relations, are a sufficient and
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valid consideration for a conveyance of lands or a promise 
to pay money. Reithmaier v. Beckwith, 35 Mich., 110.  

It is no part of the court's duty nor has he the right 
to inquire into, or act upon, the reasons by which a hus
band may have been induced to make gifts to his wife.  
Orr v. Orr, 8 Bush [Ky.], 156.  

The transaction was not contrary to public policy.  
Adams v. Adams, 43 Am. Rep [N. Y.], 675.  

0. C. Anderson, also for appellant.  

Phil E. Winter, contra.  

KIRKPATRICK, C.  

This is a suit brought in the district court for Cuming 
county on the 26th day of Augnst, 1899, by Malk Brun, 
Sr., appellee, against Catherine Brun, his wife, appellant.  
Appellee in his petition set up two causes of action: First, 
alleging extreme cruelty and abandonment for three years 
on the part of his wife; and, second, that a certain deed 
which he had executed and delivered to his wife on April 
1, 1895, conveying to her their homestead upon which 
they lived, was obtained by fraud and enorcion, and that 
the same was contrary to public policy, and for that rea
son invalid; that his wife and her two grown sons had 
driven him from his home, and had converted over $1,700 
worth of personal property belonging to him to their own 
use and benefit, and had ever since excluded him from 
the use and enjoyment of both his personal property and 
real estate. Appellant, Catherine Brun, answered, plead
ing that prior to April 1, 1895, she had commenced an 
action against appellee, her husband, for a divorce on the 
ground of extreme cruelty, and had included in that suit 
a cause of action asking to have the real estate upm which1 
they lived declared to be her property and the title quieted 
inher, alleging that she was the real owner; that her hIs
band and she had made a settlement of such divorce pro
ceedings, by the terms of which the divorce proceedings 
were dismissed, and the deed mentioned in her husband's
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petition was executed and delivered to her upon the agree
ment that she should either give her husband a home with 
her on the place, or in lieu thereof $200 per annum as 
long as he lived; that such settlement was freely made, 
upon a good and valuable consideration, and should be 
allowed to stand. As to the personal property, she pleaded 
that soon after the dismissal of the divorce proceedings, 
she had demanded of her husband that he deliver and 
turn over to her all the personal property on the place 
because it really belonged to her, and that in settlement 
and compromise of this demand, the husband had turned 
over the personal property to her, and that thenceforth 
she owned it.  

It is clear that appellant's answer fails to state a de
fense to the cause of action set out in the petition, but 
as this question is nowhere presented in the briefs, and 
the case seems to have been tried as though the answer 
(lid state a defense,. the question will not be considered.  
Trial was had, which on December 5, 1899, resulted in a 
finding and judgment for appellee, Malk Brun, Sr., grant
ing him an absolute divorce from his wife, and cancel
ing and setting aside the deed of conveyance to the wife 
as being against-public policy. The decree also awarded 
to the wife out of the property of the husband $2,500 
alimony, to be paid when she surrendered the place to 
him, and reserved for an accounting between the parties 
certain questions regarding the amount of inciubrances 

paid by the wife on the property, both real and personal, 
while in her possession, with which she was to be cred
ited, and the husband was to be charged with $600 paid 
him by the wife after he was driven from the home, and 
with a team of horses which he had received.  

No complaint is made by appellant in this court of that 
portion of the decree granting the divorce, or of any 
other portion of the decree except the cancelation of the 
deed of conveyance from appellee to her, and this is the 
only question to be considered. In order that a correct 
understanding of the questions involved may be had, we
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will state briefly the material facts as disclosed by the 
record: The parties were married in August, 1882. At 
that time Catherine Brun was a widow, and had five small 
children. She was residing upon a homestead which had 
been the property of herself and deceased husband, which 
was, some time after her husband's death, sold at sheriff's 
sale, the purchaser being Malk Brun, Jr., a son of ap
pellee, apparently in trust for appellee, who paid the pur
chase price, something over $1,200, from his own funds.  
The parties lived together on this land until some time in 
March, 1895. At that time three of the children, daughters 
of appellant, had married and left home, and her two sons 
had grown to manhood. The record discloses that some 
time prior to this there had been a systematic effort to 
drive appellee from the farm.,-an effort carried on by 
appellant and her two sons. The sons, it seems, had taken 
possession of -the farm, excluding appellee, at that time 
between sixty-five and seventy years of age, from all par
ticipation in its management. Appellant moved her bed 
upstairs in their house, and refused to cohabit with ap
pellee, or in any way recognize him as her husband. Mat
ters stood in this shape for a considerable length of time, 
the parties living in a state of continual hostility, and 
frequent quarrels occurring, when on the 8th day of March, 
1895, appellant herein instituted divorce proceedings 
against her husband, in which she claimed to be the real 
owner of the land upon which they lived. After consid
erable difficulty, an agreement seems to have been entered 
into, which, as nearly as we can determine, provided that 
Brun should deed the farm to his wife, that she would 
dismiss the divorce proceedings, take apnellee back to 
their home, and that they should cohabit together, or, in 
the event she did not permit him to live with her, she 
was to pay him $200 per annum during his life. It seems 
(lear that Brun's understanding of the agreement was 
that he was to live with his wife, they were to cohabit 
together, she was to recognize him as her husband, and, 
in addition, she was to pay him $200 per annum; while 

54
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the wife's understanding of the agreement was that he 

was to live with her on the farm as long as he treated 

her well, during which time she was not to pay him the 

$200 annuity, but, in the event she could not live with him, 

then she was to pay him the $200 annually in lieu of a 

home. The deed, drawn up and executed by the hus

band and delivered to the wife, was drawn in accordance 

with the wife's understanding, and contained, in effect, 

the alternative provision that she was to cohabit with 

him as her husband, give him a home upon the place, or, 

in lieu thereof, pay to him $200 each year during his life, 

at her option. After the execution of the deed the parties 

returned to the farm, and in about a week thereafter the 

vife claimed that she owned, not only the real estate, but 

the personal property as well. The personal property 

appears to have been of the value of $1,750 or $2,000. It 

was not referred to in the deed, and no writing regarding 

it was entered into, and in the negotiations leading up 

to the execution of the deed, it was apparently not men

tioned by any of the parties. Brun and his wife lived 

together till the spring of 1896, during which time there 

was much quarreling and disagreement, the wife claim

ing both real and personal property; the husband con

ceding the wife's ownership of the real property, but deny

ing that she owned the personal property. About May 

23, 1896, appellant's son, being then about twenty-three 

years of age, and physically much stronger than appellee, 

committed a brutal assault upon the latter, striking him 

and choking him into unconsciousness, when a neighbor 

interfered. The husband then left the place, and from 

time to time during the next two or three years returned 

and demanded to be taken back and given a home, the 

wife uniformly refusing, and steadfastly insisting that 

she would never live with him again. Appellee took from 

the farm a team of horses, and in the years 1897, 1898, 

and 1899, appellant paid him, in accordance with her 

version of their agreement, $200, aggregating a payment 

of $600.
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The action of the trial court in canceling the deed of 
conveyance seems to be right for at least two reasons: 
First, it is apparent from the record that appellee, Malk 
Brun, at the time he executed and delivered the deed in 
question, was not aware of its contents. It is disclosed 
that he could neither read nor write the English language, 
and could but imperfectly inderstand it when spoken.  
The deed was drawn by the county judge, who had no 
understanding of German, and another officer of the 
county, who had died before the commencement of this 
suit, was called in at the instance of appellee to explain 
the contents of the deed to the latter in German. This 
was attempted to be done, but it is clear that appellee's 
understanding of the deed was that it provided for a per
manent reconciliation and continued cohabitation with 
his wife, that he was to have a home with her, and that he 
was to be paid annually during his lifetime $200. Instead 
of carrying out this his manifest intention, the deed pro
vided, in effect, that the wife should take the title to the 
.farm, and in consideration therefor either give him a 
home with her as her husband, or pay him $200 annually, 
this option to be exercised by her at any time she chose.  
The farm at that time apparently was worth at least 
$5,000, and was encumbered not to exceed $500. The per
sonal property, it appears, was worth nearly $2,000. Ap
)ellee was at the time of this agreement nearly seventy 

years old, and it is clear that in its execution the minds 
of the parties never met. The agreement, supposing it 
to have been understood by both parties-at the time, is 
unconscionable, and no court of equity ought to enforce 
it. The record discloses that the rental value of the farm 
was very much in excess of $200 per year, which appel
lant, according to her claim, was to pay. It seems to be 
a case where appellant and her two grown sons conspired 
to exclude appellee from his own farm, and appropriate, 
not only the realty, but the personal property as well, 
to their own use. This court has said that a deed from 
the husband to the wife, where made upon a valid con-
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sideration, and where equitable grounds exist for uphold

ing it, will be held valid. But in this case iio valid ground, 

equitable or otherwise, seems to exist for holding the deed 

valid.  
But the deed is invalid as against public policy. As

suming as true the contention of appellant, that the agree

ment actually entered into was as shown by the deed, giv

ing her the option of receiving appellee into the home 

and cohabiting with him as his wife, or excluding him 

upon the payment of a $200 annuity, the contract is clearly 

bad. Under this construction of the contract it amounts 

to a transfer of a valuable farm to the wife, upon an 

alternative consideration. One alternative was that the 

home should continue to exist, the domestic relations 

should remain unimpaired, the family be held intact, and 

the parties to the contract should cohabit as man and wife.  

The other alternative was the payment of a $200 annuity 

to the husband by the wife, to be attended by the breaking 

up of the home, a severance of the conjugal relations, an(l 

the exclusion of the husband from the home. But, further, 

under the terms of this contract the wife was given the 

unqualified power to decide at any time when she should 

exclude the husband from the home and commence pay

ment of the annuity. According to her own testimony, 

the contract was that he was to live with her as long as 

he treated her well. But who is to decide when his treat

ment has become such as both parties to the contract con

templated it must be before she should be entitled to the 

alternative of excluding him? The evidence unmistak

ably shows that she assmied that she was to make this 

decision.  
The marriage contract is, for most purposes, in law re

garded as a civil contract; but one important exception 

must here be remembered, namely, it is not terminable 

at the option of the parties, or either of them. Until 

terminated by the decree of a competent tribunal, bqth 

parties are under all the obligations of the contract.  

Blank v. Nohl, 112 Mo., 159. One of these obligations is
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manifestly cohabitation. The contract, according to the 
wife's version, itself provides for cohabitation for an in
definite period. Thus it is apparent that there was no 
contemplation that there should be an immediate separa
tion, but, on the contrary, a clear and undisputed under
standing that continued cohabitation was feasible and 
within the desire of both parties. Nor was there an im
mediate separation. The parties lived together for a time 
thereafter. Society has an indubitable interest in the pres
ervation of the home, and the perpetuity of the domestic 
relations. Whatever threatens the continuation of the 
marriage relation, when once established, is a menace 
against society itself. By the terms of this contract, ac
cording to the wife's contention, the perpetuity of the 
marriage relation was subject to the whim of the wife.  
She was in possession of all the real estate and strenu
ously asserted her ownership of all the personal property.  
While the rigor of the common law, which accorded to 
the wife a place of dependence and submission to the will 
of the husband, and declaring her incapable of holding 
property in her own right, has been greatly modified by 
statute, the reformation can never have contemplated a 
situation such as that shown in this record, where the 
wife, by an unconscionable contract, has become "monarch 
of all she surveys," claiming the undisputed right to 
terminate the marriage relation at will, keeping all the 
property, and turning the husband upon the world with 
a bare pittance for his subsistence. It may be admitted 
that where serious disputes have once arisen between hus
band and wife as to the ownership of the real property 
upon which the family resides, and from which the com
non livelihood is derived, the domestic happiness is in 
jeopardy. But a contract entered into looking to a set
flement of the dispute, and contemplating a continuation 
of the marriage relation, can not be upheld if, instead of 
promoting and encouraging a restoration of domestic 
peace, it in fact gives to one of the parties a strong motive 
to encourage discord. The contract in the case at bar, as
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understood by the wife, removed from her one of the most 

potent restraints upon her temper. The domestic happi

ness of few families would be secure with such a contract 

between husband and wife in force.  
The contract was calculated to bring about a separation.  

It is therefore distinguished from those cases where a sep

aration has already taken place, or where one takes place 

immediately in pursuance of the agreement, and the situa

tion already developed is such that future cohabitation 

would likely be inconsistent with the health and happi
ness of the parties. In the case of Randall v. Randall, 37 
Mich., 563, it is held that "a contract between husband 
and wife will not be sustained when likely to favor a sep

aration that has not yet taken place." In the opinion 

in that case Chief Justice Cooley says: "It is not the 

policy of the law to encourage such separations, or to 
favor them by supporting such arrangements as are cal
culated to bring them about. It has accordingly been de

cided that articles calculated to favor a separation which 

has not yet taken place will not be supported. [Citing 
Durant v. Titley, 7 Price [Eng.], 577; St. John v. St. John, 
I1 Ves. Ch. [Eng.], 526; Westmeath v. Westmeath, Jac.  
[Eng.], 126.] But when a separation has actually taken 

place, or when it has been fully decided upon, and the arti
cles contemplate a suitable provision for the wife and 

children, or an equitable and suitable division of the prop

(rty, the benefits of which both have enjoyed during cov
erture, no principle of public policy is disturbed by them ; 
on the contrary, if they are fair and equal, and not the re
sult of fraud or coercion, reasons abundant may be found 
for supporting them." In the case of Boland v. O'Neil.  
72 Conn., 217, it is said: "No agreement looking to a 
future separation of husband and wife, nor for her mainte
nance after such separation, will be upheld by a court of 
equity." In the case of Hutton.v. Hutton's Admr.,3 Pa.St.  
[3 Barr], 100, the supreme court of Pennsylvania says: 
"Deeds for the separation of husband and wife, are valid 
and effectual both in law and equity, provided their ob-
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ject be actual and immediate, and not a contingent or 
future separation." At page 104 it is said: "It is con
ceded that the policy of the. law does not sanction con
tracts by which husband and wife may be induced to sep
arate." In the case of Jenne v. Marble, 37 Mich., 319, 
320, it is said: "The law does not intend any rule that 
will tend to destroy the value and confidence of the mari
tal relation." In Wilde v. Wilde, 37 Nebr., 891, this 
court has said that a contract between husband and wife, 
manifestly against public policy or sound morals, will 
not be enforced.  

It sufficiently appears that the contract upon the terms 
contended for by the wife can not be upheld, as being 
manifestly against public policy. The findings and judg
ment of the district court are fully sustained by the evi
dence. It is therefore recommended that the judgment 
of the district court be in all respects. affirmed.  

HASTINGS and DAY, CC., concur.  

By the Court: For the reasons stated in the foregoing 
opinion, the judgment. of the district court is 

AFFIRMED.  

Nor.-Marriage.-Divorce.-Law Favo-s the Former. Disfavors the 
Latter.-Public Policy. It is the settled policy of the law to favor 
marriage, and to discourage divorce.  

A marriage legal where solemnized, is valid everywhere.-Hills v.  
State, 61 Nebr., 589.  

Where a party leaves the state of his domicile and resides tem
porarily in another state for the statutory period, merely for the 
purpose of obtaining a divorce, the marriage relation is not dissolved 
by the decree of the foreign court. Dunham v. Dunham, 57 Ill. App., 
475, 500, affirmed in 162 Ill., 589, 614; Beach v. Beach, 4 Okla., 359, 399.  
A citizen of one state can not obtain a divorce in another state, 
which could not be obtained in the state of his or her domicile, 
where the removal was merely for the purpose of evading their own 
laws. Hanover v. Turner, 14 Mass. 227; Brown v. Brown, 14 N. J.  
Eq., 78.  

Qwure-Did the rule that the law favors marriage and discourages 
divorce originate in Christian morality? or was it a principle, trans
planted from the civil law, which originated at the time Augustus 
taxed old bachelors, and paid bounties for babies because celibacy 
had become prevalent during the civil wars contra publicam politiam ?
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A note executed by a husband to his wife living separate from 

him to induce her to return, can not be enforced by the wife.  

Copeland v. Boaz, 40 Am. Rep. [Tenn.], 89. Contra: PMllips v. Meyers, 
25 Am. Rep. [111.], 295.  

The full faith and credit clause of the Federal Constitution, is not 

violated by the refusal of the Massachusetts courts, acting in ac

cordance with Massachusetts Public Statutes, chapter 146, sec. 41, 

to give effect to a decree of divorce rendered by a court of another 

state in favor of one who temporarily left the state of Massa

chusetts, where he was domiciled, for the purpose of obtaining a 

divorce for a cause which occurred in that state while the parties 

resided there, but which was not a ground for divorce in that state.  

Aiadrews v. Anirewos, 188 U. S., 14. Brewer, Shiras and Peikham, JJ., 

dissenting.  
The appearance of the non-resident defendant, can not invest a 

court with jurisdiction of a suit for divorce instituted by a person 

vho has no bona-fide domicile within the state. Andrews v. Aidrews, 
188 U. S., 14. Brewer, Shiras and Peckham, JJ., dissenting.-RE

PORTER.  

J. C. WILSoN, APPELLEE, V. HENRY GRIESS ET AL., AP

PELLEES, IMPLEADED WITH FARMERS' STATE BANK OF 

SARONVILLE, APPELLANT.  

FILED MAY 21, 1902. No. 11,666.  

Commissioner's opinion, Department No. 2.  

1. Bank: NOTE: COLLECTION: RENEWAL: INCLUDING ANOTHER DEBT: 

DIRECT PECUNIARY INTEREST. A national bank, which held a note 

of $490 for collection, belonging to another bank, of which it 

was a large stockholder, took a renewal thereof and included in 

such renewal note an amount of its own unsecured debt against 

the maker sufficient to make the amount of the renewal note 

$815.45, and at the same time obtained a mortgage upon the 

homestead of the debtor, signed by himself and wife, to secure 

the payment of the said reneWal note. Held, That the national 

bank and its stockholders had a direct pecuniary and beneficial 

interest in the transaction.  

2. Acknowledgment: ASSISTANT CASHIER: MORTGAGE VOID. The 

assistant cashier of such bank, who was also a director and 

stockholder thereof, was the notary public before whom the 

mortgage was acknowledged. Held, That he could not lawfully 

take such acknowledgment; that he was disqualified to act as 

such officer on account of his direct pecuniary interest in the 

matter, and that the acknowledgment and the mortgage were 

both void.
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APPEAL from the district court for Hamilton county.  
Heard below before SORNBORGER, J. Affirmed.  

Thomtas H. Matters, for apppellant.  

Hainer & Smith, contra.  

BARNES, C.  

One J. C. Wilson commenced an action in the district 
court of Hamilton county against Henry Griess and Chris
tina Griess, his wife, the Farmers' State Bank of Saron
ville, Nebraska, Jacob Griess and the Sutton National 
Bank, to foreclose a certain mortgage for $350, executed 
by Henry Griess and Christina Griess upon the southwest 
quarter of section 27, township 9 north, range 5 west, sit
uated in said county. The petition for foreclosure was iii 
the usual form; service was made upon all of the defend
ants, and the Farmers' 'State Bank of Saronville filed its 
answer in the nature of a cross-petition praying for the 
foreclosure of a mortgage alleged to have been executed 
to it by the defendants Henry Griess and Christina Griess, 
upon the same tract of land to secure the payment of a 
promissory note for $815.45, dated June 2, 1894. Default 
was taken against the defendants, Henry Griess and Chris

tina Griess, and on the 8th day of December, 1896, a decree 

was rendered foreclosing the mortgage of the plaintiff, 
Wilson, and also the mortgage belonging to the Farmers' 
State Bank of Saronville. The amount found due said 

bank was not inserted in the decree, and afterwards, on the 

29th day of September, 1897, it was agreed in open court 

by and between the defendants Henry Griess and Chris

tina Griess and the Farmers' State Bank of Saronville 

that so much of the decree as related to the mortgage of the 

bank should be vacated, and that the defendants Henry 
Griess and Christina Griess be allowed twenty days to 
plead to its said answer and cross-petition. The cross

petitioner was allowed ten days thereafter to reply, and 
thereupon the cause was continued until the next term of
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court. In accordance with the said arrangements, the 
answer of Henry Griess and Christina Griess to the answer 
and cross-petition of the bank was duly filed. It was 
alleged in the said answer that the mortgage set out in the 
answer and cross-petition of the bank described the home
stead of the answering defendants; that the same was 
never executed by them knowingly, but was obtained by 
means of fraud, misrepresentation and deceit practiced 
upon them by and through the First National Bank of 
Sutton; that the notary who took the acknowledgment of 
the mortgage was an officer, director and stockholder of 
the First National Bank of Sutton; that said bank and the 
said notary had a direct pecuniary beneficial interest in 
the transaction; that the note and mortgage in question 
was not owned by, and was not the property of, the bank 
of Saronville, but was in fact and in truth the property 
of the First National Bank of Sutton, which, it was 
alleged, was the real party in interest in the case. Usury 
and numerous other defenses wdre also pleaded in the 
answer, and many transactions between the answering de
fendants and the First National Bank of Sutton were set 
forth at large in the pleadings, and it was alleged that the 
First National Bank of Sutton ought to be made a party 
to the suit. The answer concluded with a prayer that the 
said bank be made a party; that summons be served upon it; 
that it be required to answer, and that an accounting be 
had between the answering defendants and the said banks: 
that the mortgage be declared void and held for naught; 
and that the answering defendants recover from the Firsi 
National Bank of Sutton whatever sum should be found 
due them from the said bank on a full and complete ac
counting in regard to all of the transactions set forth in 
the answer. Thereupon the First National Bank of Sit 
ton was made a party defendant, and filed its answer i 
the answer and cross-petition of Henry Griess and Chris
tina Griess. The Farmers' State Bank of Saronville filed 
a reply to said answer, and upon the issues thus joined the 
cause was tried to the court. After the introduction of
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the evidence the court took the case under advisement, 
and at a succeeding term made a general finding for the 
defendants Henry Griess and Christina Griess, and by its 
decree dismissed the cross-petition of the Farmers' State 
Bank of Saronville, with costs. Thereupon the said bank 
brought the case to this court on appeal.  

A large amount of evidence. was taken upon the trial 
bearing upon all of the questions raised by the pleadings, 
and a portion of said evidence will be hereinafter noticed.  
If the acknowledgment of the mortgage in question is void, 
the decree of the district court must be affirmed. We will 
now proceed to determine that question.  

1. It is contended by the appellees that the acknowledg
inent of the mortgage is void because the land described 
therein is the homestead of Henry Griess and his wife, 
Christina Griess; that Theodore Miller, the notary who 
took the acknowledgment, was at the time an officer, di
rector and stockholder in the First National Bank of Sut
ton; that said bank was the real party in interest; and that 
said bank and the said Miller had a direct pecuniary bene
ficial interest in the transaction. It is the established law 
of many of the states that where the officer taking an 
acknowledgment of a mortgage has a direct pecuniary or 
beneficial interest in obtaining the same he is disqualified 
thereby, and the acknowledgment is void. This rule of law 
is commented upon, and in fact acknowledged and ap
proved, by this court in Horbach v. Tyrrell, 48 Nebr., 514, 
and Havemcyer v. Dahn, 48 Nebr., 536. We will now ex
amine the record and evidence herein, and determine 
whether or not this case comes within this well-settled rule.  
The evidence shows without conflict that on and before the 
2d day of June, 1894, the First National Bank of Sutton 
held a note against Henry Griess for $1,592, besides some 
other items of unsecured indebtedness; that it had in its 
possession, as agent for the appellant, a note signed by 
Henry Griess for $490 which was also unsecured; that at 
said time Theodore Miller, the notary public who took the 
acknowledgment to the mortgage in question, was a di-
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rector and stockholder in said National Bank, and was 
its assistant cashier; that one M. L. Luebben was its cash
ier; that the said National Bank owned a large amount of 
the stock of the Farmers' State Bank of Saronville, and 
that cashier, Luebben, was the vice-president of said last 
named bank; that the First National Bank was largely 
interested in the Saronville bank and helped it to loan its 
money. It is also shown that at that time Henry (riess 
owned the northwest quarter of section 27, and also the 
southwest quarter of that section, which is the land in 
controversy; and that he resided upon said southwest 
quarter with his wife, Christina Griess, and the other 
members of the family; and that for many years it had 
been, and was at said time, his homestead; that a short 
time prior to the said 2d day of June, Miller had been out 
to the farm to visit Griess and wife, and had told Griess 
that he could get him a loan of $1,800 upon the north quar
ter of his land, which would take up a mortgage of $1,000 
about to become due thereon, and give him, the said Griess, 
$800 to apply upon his other debts; that Griess and his 
wife had agreed to come into the bank and make an appli
cation for the loan, or execute a mortgage upon the north 
quarter of their land, and thus perfect the loan. It is 
shown further that in accordance with said arrangement 
(Iriess and his wife went to the bank on the 2d day of June, 
aforesaid, where they found Miller and Luebben; that such 
proceedings were had and arrangements made that Griess 
and wife executed a note for $1,881 to the First Nationai 
Bank of Sutton, and secured its payment by a mortgage 
upon the north quarter of their land, thus covering the 
amount due on the $1,592 note and some other items which 
were not clearly explained; and in addition thereto it ap
pears that they executed another note for $815.45 to the 
Farimers' State Bank of Saronville, and secured the pay
ment thereof by a mortgage upon their homestead, to wit, 
the southwest quarter of section-27, which note and mort
gage are the ones in question in this suit. The note for $490 
which the National Bank held for the Saronville Bank
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was a part of the consideration of this note and mortgage 
for $815.45. The balance of the consideration was made 
up of certain unsecured items of indebtedness which the 
National Bank owned and held against Henry Griess. The 
note for $490 was also an unsecured debt. By taking this 
note for $S15.45 and the mortgage securing the payment 
of the same, there was thus secured a debt of $490, with 
interest, belonging to the Farmers' State Bank of Saron
ville, and an additional amount sufficient to make up the 
$815.45 of unsecured indebtedness belonging to the First 
National Bank of Sutton. Thereupon the First National 
Bank credited the Farmers' State Bank with the amount 
of the $490. The balance of the $815.45 was clearly and 
undoubtedly the property of the First National Bank, and 
remained so until the note was transmitted to the Farmers' 
State Bank, and settlement made for it between them. It 
is not claimed that the Farmers' State Bank of Saronville 
ever had any interest in the indebtedness which made up the 
$815.45 note, except that evidenced by the $490 note. On 
June 8, 1894, the First National Bank charged the Farm
ers' State Bank with the amount of the $815.45 note, and 
gave the Farmers' State Bank credit for the $490 note, 
with interest thereon; the Farmers' State Bank subse
quently made corresponding entries upon its books. The 
question arises, did the. First National Bank of Sutton 
have a direct pecuniary and beneficial interest in the note 
of $815.45, and the mortgage securing the same when they 
were executed, and was Theodore Miller, the director, 
stockholder and assistant cashier of the bank, competent 
to take the acknowledgment of the mortgage? It can not 
be contended, in the face of these undisputed facts, that 
the First National Bank of Sutton did not have a direct 
pecuniary interest in the note for $815.45 and the mortgage 
securing the same. It was directly interested in nearly 
one-half of the consideration which made up this note.  
Besides it secured that amount of unsecured indebtedness, 
which certainly was a matter of pecuniary interest to it.  
It secured for the appellant at least $490 of an unsecured
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indebtedness, and was thus enabled to turn over the note 
and mortgage to the appellant, and receive as a cash credit 
the amount of its own direct interest in the transaction.  
In addition thereto, being a large stockholder of the ap
pellant bank, there would indirectly accrue to it the bene
fits derived from the collection of the balance of the note.  
The notary, Miller, was not only a director, and assistant 
cashier of the First National Bank, but lie was also a stock
holder thereof. The stockholders of a banking corpora
tion are the persons, and the only persons, directly in
terested in its assets and in the collection of the monevs 
due it. Therefore, not only was the First National Bank 
directly interested in a pecuniary way in this transaction, 
but the stockholder Miller also had a direct pecuniary 
beneficial interest therein.  

2. In Horbach v. Tyrrell, and Havemeyer v. Dahn, supra, 
both in the syllabi and in the body of the opinions, it is 
conceded as a general proposition that an officer who is 
a party to a conveyance or interested therein is disqual
ified from taking the acknowledgment of a mortgage in 
which he has a beneficial interest. In the case of Work
man's Mutual Aid Ass'n v. Monroe, 53 S. W. Rep. [Tex.], 
1029, the notary taking the acknowledgment of a contract 
creating a lien upon the homestead was a director and 
stockholder in the association obtaining the lien, and it 
was held that the acknowledgment was void because he had 
a pecuniary interest in the transaction. In Bexar Build
ing & Loan Ass'n v. Heady, 50 S. W. Rep. [Tex.], 1079, the 
notary was secretary and a stockholder of the association.  
It was held that an acknowledgment taken by him was 
void because he had a direct pecuniary beneficial interest 
in the transaction. In Kothe v. Krag-Reynolds Co., 50 N.  
E. Rep. [Ind.], 594, it was held that an acknowledgment 
of a mortgage taken by a notary who was a stockbolder 
and officer in the corporation which was the mortgagee 
was void, both irrespective of the statute and also under 
the express provisions thereof prohibiting an officer of a 
corporation from acting as a notary in its business. This
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is a well-considered case, and collates a large number of 
authorities holding to the same effect. In Smith v. Clark, 
69 N. W. Rep. [Ia.], 1011, it was held that an acknowl
edgment of a mortgage taken by a notary who is a stock
holder in a bank which is a beneficiary under the mort
gage is void. In this case the mortgage was not taken to 
the bank, but to another, to secure an indebtedness which 
was subsequently to be paid to the bank, and yet it was 
held that an acknowledgment taken by the notary, who 
was simply a stockholder in the bank, rendered it void.  
In 1iles r. Kelley, 40 S. W. Rep. [Tex.], 599, it was held 
that a managing agent and stockholder in a building and 
loan association could not take an acknowledgment of a 
mortgage to the association, because of his pecuniary inter
ests therein. It is contended by the appellant that because 
the interest of the First National Bank of Sutton in the 
note and mortgage in controversy was small, that no such 
beneficial interest in a pecuniary way would accrue to Mil
ler, the cashier, stockholder and director of said bank, as 
would render him disqualified, by reason thereof, to take 
the acknowledgment. We hold that this is not a question 
of degree or amount of interest; that, if there was any ben
eficial interest in a pecuniary way which would accrue to 
Miller by reason of these transactions, he was disqualified 
from taking the acknowledgment to the mortgage in ques
tion. Ordinarily, a mortgage is good between the parties 
thereto without an acknowledgment; but in this case the 
land was a homestead, and under the express provisions 
of our own statutes it could not be conveyed or encum
bered without the acknowled'mnent of the wife, made in full 
compliance with all the requirements of the law in that 
behalf. It follows that, if the acknowledgment is void, 
then the mortgage itself is void, and the decree of the dis
trict court dismissing the appellant's cross-petition is right.  
We are constrained to hold that the First National Bank 
of Sutton had such a direct pecuniary and beneficial in
terest in the note and mortgage in suit as rendered its 
cashier, director and stockholder disqualified from taking
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the acknowledgment in question herein. We further hold 
that the mortgage was void for want of a legal acknowl
edgment. This renders it unnecessary for us to discuss 
or determine any of the other questions presented by the 
record herein.  

For the foregoing reasons we recommend that the decree 
of the district court be affirmed.  

OLDHAM and POUND, CC., concur.  

By the Court: For the reasons stated in the foregoing 
opinion, it is ordered'that the judgment of the district 
court be 

AFFIRMED.  

GRAND LODGE OF THE ANCIENT ORDER OF UNITED WORKMEN 

OF NEBRASKA V. FRANTISKA BARTES.  

FrLED MAY 21, 1902. No. 11,764.  

Commissioner's opinion, Department No. 2.  

1. Fraternal Beneficiary Association: DOMESTIC CORPORATION: SERV
ICE OF PROCESs. A fraternal beneficiary association, having a 
grand lodge and principal place of business in this state, and 
which is doing an insurance business therein, is a domestic cor
poration or association, under the provisions of section 91, 
chapter 43, of the Compiled Statutes; and service of summons 
should be made upon it according to the provisions of chapter 
2 of the Code, providing for service of summons on corporations 
and insurance companies.  

2. - - - : - : ANSWER: OBJECTION TO JURISnTC
TION: WAIVER. Where such association is not privileged from 
being sued in the county where the action against it is com
menced, and it appears in such action and files an answer which 
contains an objection to the jurisdiction, and also a defense to 
the action upon the merits thereof, such answer is a waiver of 
the jurisdictional questions, and the case should be proceeded 
in, and tried upon its merits.  

3. Proof: FACTS STATED IN ANSWER: DEFECT IN NAME OF PARTY DE
FENDANT. It is reversible error to refuse to allow a defendant 
to introduce proof of the facts stated in its answer as a defense 
to the plaintiff's petition, on the ground of a defect in the name
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of the party defendant as set forth in said petition, where the 
court has previously overruled defendant's objections to juris
diction over its person, and required it to answer.  

ERROR from the district court for Colfax county. Tried 
below before W'ESTOVER, J. Reversed.  

14. P. Hall and Matthew Gering, for plaintiff in error.  

Frank Dolezal, contra.  

BARNES. C.  

On the 17th day of March, 1899, Frantiska Bartes filed 
her petition in the district court of Colfax county to re
cover the sum of $2,000, claimed to be due to her on a 
certificate of insurance issued by the Grand Lodge of the 
Ancient Order of United Workmen of Nebraska to her 
deceased husband, Joseph Bartes, which certificate bore 
date the 14th of August, 1894, and was issued to the de
ceased as a member of the workman degree of Jan Zizka 
Lodge, No. 295, subordinate to the said grand lodge. The 
petition was in the usual form, and the allegations con
tained therein were sufficient to constitute a cause of ac
tion. The only defect which appeared therein was that the 
suit was brought against the Ancient Order of United 
Workien by its generic or common name, instead of the 
(rand Lodge of the Ancient Order of United Workmen of 
Nebraska, the association which issued the certificate. It 
was alleged in the petition that the defendant so desig
nated by its generic or common name "was a foreign fra
ternal order, duly organized and existing and doing the 
business of life insurance on the lodge plan under and by 
virtue of the laws of the state of Nebraska; said defendant 
itot being organized or existing under the laws of this state 
but doing its business of life insurance in this state under 
the laws hereof." It was not alleged in the petition when, 
where, how or under the laws of what state or country, 
the defendant designated therein was or!Tanized. Upon 
iling of her petition the plaintiff eaused a sunnons i)
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be issued by the clerk of the district court of Colfax county, 
directed to the sheriff of Lancaster county, who served the 
same upon John F. Cornell, the then auditor of public 
accounts of this state. Correll forwarded the copy of the 
summons so served upon him to the officers of the Grand 
Lodge of the Ancient Order of United Workmen of Ne
braska, at their general offices and place of business in 
Grand Island. At the May term of the district court in Col
fax county the grand lodge aforesaid appeared specially 
in said cause, and objected to the jurisdiction of the court, 
because no summons had been served upon it in the man
ner provided by law. This objection was set forth in many 
different ways, .and was properly substantiated by affi
davits and otherwise; and upon consideration of the said 
objection the district court overruled the same, allowed 
the defendant the grand lodge forty days in which to file 
its answer, and the plaintiff was given twenty. days there
after in which to reply. The defendant's amended answer, 
on which the cause was finally tried, was filed on the 29th 
day of July, 1899. In the said answer the defendant again 
raised the question of jurisdiction. In addition thereto it 
set forth in the answer matters and things which consti
tuted a defense to the action upon the merits, among which 
was an allegation that the certificate upon which the suit 
was brought, was obtained by fraud and misrepresenta
tion on the part of the defendant as to his age; that by 
reason thereof, according to the by-laws of the order of 
which the deceased was a member, said certificate was null 
and void. A reply was filed to this answer, in which the 
plaintiff pleaded a waiver on the part of the defendani, 
and an estoppel. The cause came on for trial at the No
vember, 1899, term of court, and was tried to a jury. After 
the jury was impaneled, the defendant admitted that the 
Grand Lodge of the Ancient Order of United Workmen of 
Nebraska issued the certificate in question by and through 
its grand master workman, J. G. Tate, and its grand re
corder, George H. Barber; that the certificate was also 
signed by Master Workman John Koza, and Recorder J.
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B. Mathauser, of Jan Zizka Lodge, No. 295, of which the 
deceased was a member; that Frantiska Bartes, the plain
tiff, was the beneficiary named in said certificate, and was 
also the wife of the late Joseph Bartes, deceased; that 
proof of death, as required by law, had been furnished; 
that Joseph Bartes was a. resident of Colfax county at 
the time of his death; and that lie died therein. Thereupon 
the plaintiff introduced the certificate in evidence, together 
with other testimony, and then admitted that on the 12th 
day of December, 1898, at Clarkson, Nebraska, there was 
tendered to her, in lawful money of the United Stateg, the 
sum of $43.60, together with interest thereon at the rate 
of seven per cent. per annum, upon each payment from the 
date when the deceased entered the lodge to the date of 
his death; that the tender was made by M. E. Sholtz, grand 
master workman of the defendant, the Grand Lodge of the 
Ancient Order of United Workmen of the state of Ne
braska, to her personally, which tender included all the 
assessments which had been paid by the deceased, Joseph 
Bartes. It was also admitted by the plaintiff that the 
signature on the first page of Exhibit 2, found in the rec
ord, to wit, the name of Joseph Bartes, was signed by him 
at the time therein stated; and that the signature on page 
three of Exhibit 2 was also signed by him, and that the 
same was in his handwriting. The plaintiff having resied 
her case, the defendant offered evidence to sustain the 
allegations of its answer, and establish the defenses therein 
contained. This evidence was objected to, and the objec
tions were sustained, whereupon the plaintiff moved the 
court for a verdict in her favor. The defendant again 
offered evidence in detail tending to establish all of the 
allegations and matters of defense set forth in its answer.  
Objections to these offers were sustained, exceptions were 
duly noted thereto, and the court thereupon sustained the 
plaintiff's motion and directed the jury to return a ver
dict in her favor for the sum claimed in her petition, to 
wit, $2,000, with interest, to which the defendant excepted.  
The jury returned a verdict in accordance with said direc-
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tion. The defendant again excepted to all of the proceed
ings, filed a motion for a new trial, which was overruled, 
judgment was entered upon the verdict, and the defendant 
brought the case to this court by a petition in error. Here
after the defendant in the court below will be called the 
" plaintiff," and the plaintiff in said court will be desig
nated as the " defendant." 

1. The plaintiff contends that the court erred in over
ruling its special appearance and objection to the juris
diction, and requiring it to answer the petition of the de
fendant, because no service of summons had ever been 
made upon it in the manner provided by law. As we have 
heretofore stated, there. was an attempt to allege in the 
petition that the Ancient Order of United Workmen was 
a foreign fraternal order, and service was sought to be 
made upon it by issuing a summons to the sheriff of Lan
caster county, and having the same served upon the auditor 
of public accounts. There was a signal failure to accom
plish this purpose. If the allegations of the petition on 
this point amount to anything they show, in effect, that 
the plaintff was and is a fraternal beneficiary association, 
organized and doing business as such in this state, and is 
a domestic corporation. The record herein fully estab
lishes the fact that the certificate upon which this suit 
was brought was issued by the Grand Lodge of the 
Ancient Order of United Workmen of the state of Ne
braska. Section 91 of chapter 43 of the Compiled Stat
utes, relating to fraternal beneficiary associations, pro
vides: "A fraternal beneficiary association is hereby 
declared to be a corporation, society or voluntary as
sociation formed or organized and carried on for the sole 
benefit of its members and their beneficiaries, and not 
for profit. Each such society shall have a lodge system, 
with a ritualistic form of work and representative form 
of government." The Grand Lodge of the Ancient Order 
of United Workmen of the state of Nebraska is therefore 
a domestic corporation or association, and service of sum
mons must be made upon it in the manner described in
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chapter 2 of title 5 of the Code, providing for the service 
of summons upon corporations and insurance companies.  
The summons in this case should have been directed to the 
sheriff of Hall county and served upon the grand master 
workman, or other chief officer or managing agent found at 
the offices of the said corporation, or association at its 

place of business in Grand Island. This was not done; 
and if the plaintiff had stood upon its special appearance, 
and had not answered to the merits, the court would have 
had no jurisdiction to proceed in the matter. It is further 
provided in the act relating to these associations that they 
may be sued in any county in this state in which is kept 
their proper place of business, or in which the beneficiary 
contract was made, or in which the death of the member 
occurred, or in the county of the residence of such deceased 
member. Therefore this action was properly commenced 
in Colfax county, and a summons issued and directed to 
the sheriff of Hall county, and served upon the association 
in the manner stated, would have conferred jurisdiction 
upon the court to proceed to the trial of the action and 
render a proper and suitable judgment therein. This is 
not a case where the association was privileged from beijig 
sued in the county where the action was commenced. We 
hold, therefore, that when the plaintiff herein answered 
over, after its objection to the jurisdiction of the court 
had been overruled, such answer to the merits conferred 

jurisdiction upon the court over the person of the plaintiff, 
and that part of its answer objecting to the jurisdiction 
was of no effect whatever; that the district court of Colfax 
county, upon the filing of the plaintiff's answer, had full 
authority to try and dispose of all of the questions in
volved in the case upon their merits. Walker v. Turner, 
27 Nebr., 103, 106.  

2. The plaintiff made no objection to the name by which 
it had been sued. It filed no plea in abatement, and by 
answering to the merits it disclosed its real and true name, 

and gave the court information by which it might have 

corrected the defect in the name of the plaintiff as set
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forth in the petition. Having failed to make any objee

tion thereto, it can not now claim any advantage by rea
son of a defect in the name of the party defendant as set 
out in the petition in the court below. Plaintiff was in 
court for all purposes upon the filing of its answer, and 
the action should have proceeded against it by its true and 

proper name and designation.  
3. The plaintiff contends that the court erred in sustain

ing defendant's objections to the introduction of its evi

dence offered for the purpose of establishing its defense 
upon the merits. It seems that the trial court sustained 
the objections upon the theory that the plaintiff wvas iot 

properly in court, and was not the proper defendant ini the 
action. Having held that the objection to the jurisdiction 
and the special appearance was not well taken, and having 
required this plaintiff to answer to the merits and having 
allowed the defendant the benefits obtained by reason of 
the admissions made on the part of the plaintiff, obviating 
the necessity for the identification of the certificate in suit, 
and proof of the fact of its proper issuance, we are unable 
10 see by what process of reasoning the court afterwards 
reached the conclusion that the plaintiff was not entitled 
to be heard in its defense to the action by the introduction 
of its evidence in support thereof. The record in this case 

shows beyond question that the suit should have been 

brought against the plaintiff in error as the Grand Lodge 
of the Ancient Order of United Workmen of Nebraska.  

It was the association which issued the certificate upon 
which the action was based. It was the only body possess

ing the power to levy and collect the assessments neces

sary to pay the amount of the certificate, or a judgment, 

if one should be obtained thereon. This being true, the 

plaintiff was the proper defendant and the real party in 
interest in said action, and should have been allowed to 

miake its defense and have its day in court. We may well 

question the validity of the judgment herein. It is difti

clilt to see how, without the appearance of the plaintiff, 
a judgment against the generic name or designation of
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the Ancient Order of United Workmen could in any man
ner bind the plaintiff. How could such a judgment be col
lected? It is not contended that the Ancient Order of 
United Workmen, as designated in the petition in the court 
below, has any property or effects in this state upon which 
an execution could be levied, if the law permitted the levy 
of an execution in such cases. It is not claimed or sug
gested that the Ancient Order of United Workmen, by 
such designation, has any power or authority to levy as
sessments to pay the amount of the judgment obtained 
herein, or in any way enforce the payment of such assess
ments, if levied. The court should have required the de
fendant to amend or change the petition so as to properly 
describe the plaintiff herein by its proper name and desig
nation before the final submission of the case. We hold 
that the plaintiff was in court, but we decline to deter
mine in this proceeding whether or not the judgment is 
binding upon it. We further hold that the court erred in 
refusing to allow the plaintiff to introduce its evidence in 

support of the allegations of its answer, and make its 

proper defense on the trial of this cause. The plaintiff 
has never had its day in court, and for that reason the 
judgment should be reversed and the cause remanded for 
a new trial.  

We therefore recommend that the judgment of the dis
trict court be reversed, and that this cause be remanded 
for a new trial, with leave to the defendant to correct her 

petition as suggested herein.  

OLDHAM and POUND, CC., concur.  

By the Court: For the reasons stated in the foregoing 

opinion, it is ordered that the judgment of the district 
court be reversed, and the cause remanded for a new trial, 
with directions to allow the defendant in error to properly 

correct her petition as to the name of the party defendant.

REVERSED AND REMANDED.
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FARMERS' MUTUAL INSURANCE COMPANY V. SAMUEL A.  
KINNEY.  

FILED MAY 21, 1902. No. 11,362.  

Commissioner's opinion, Department No. 2.  

1. Mutual Insurance Company: WHAT CONSTITUTES THE CONTRACT.  

When a mutual insurance company is organized under the pro
visions of the laws of this state, the provisions of the statute 
authorizing its organization, the articles of incorporation, and 
by-laws of the company, the application for membership and 
the certificate of membership constitute the contract between 
the company and its policy-holder.  

2. - : - : SUBSEQUENTLY ENACTED BY-LAWS. When a member 
of a mutual insurance company agrees in his application to be 
governed by the by-laws and rules "now in force or hereafter 
adopted by said company," he will be bound by subsequently 
enacted by-laws of his company the same as he is by those in 
force at the time his certificate of membership is issued; pro
vided that such subsequent by-laws are reasonable in their na
ture, and properly adopted in conformity with the authority 
conferred by the statute upon such company.  

3. Reasonable By-Law. A by-law of a mutual insurance company, 
which provides that the company shall not be liable for any 
loss that may occur while a member is in default of the payment 
of a legal assessment, is a reasonable by-law, and will be upheld.  

4. Policy: PARTIAL DESTRUCTION: RECEIPT OF SUBSEQUENT ASSESS

MENT: WAIVER OF DEFAULT. Where all the property covered 
by a policy of a mutual fire insurance company is not destroyed, 
the receipt of subsequent assessments by the company, from 
a member who has sustained a loss while his policy was sus
pended for default in the payment of assessments, will not 
operate as a waiver of such default.  

ERROR from the district court for Gage county. Tried 
below. before STULL, J. Reversed.  

Edwin M. Coffin, Ernest 0. Kretsinger and Elliott J.  
Clements, for plaintiff in error.  

A. D. McCandless and Jefferson H. Broady, contra.  

OLDHAM, C.  
This was an action on a fire insurance policy for dam

ages for the alleged loss by fire of a dwelling-house and its
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contents on the 3d day of November, 1898. The issuing 

and delivering of the policy by the defendant insurance 

company was admitted in the answer, but liability for the 

loss was denied on the ground that an assessment of $5.63 
was made on plaintiff's policy by the company on the 1st 

day of September, 1898, due notice of which was given to 

plaintiff, and that the same was unpaid at the time the 

fire occurred, and that on the 31st day of October, 1898, 
under the by-laws adopted by the company, the policy of 

plaintiff had lapsed in consequence of his failure to pay 

his September assessment. Plaintiff admitted that his 

September assessment had not been paid until after the 

fire, but claimed that the assessment had been made with

out authority, and that the by-law of the company, under 

which his policy would lapse for non-payment of an assess

ment, if in force at all, was adopted after his policy had 

been issued, and that he was, therefore, not bound by it.  

He also contended that the acceptance by the company of 

subsequent assessments on his policy operated as a waiver 

of his delinquency. He also claimed that he had tendered 

the full amount of the assessment to the officers of the 

defendant company before the fire occurred and before his 

policy became inoperative, and because of their negligence 
in not receiving the assessment when tendered the forfeit

ure, if any, had been occasioned. The court below sus

tained the contention of plaintiff, excluded the evidence 

offered by the defendant company of the passage of the 

by-la'w under which the policy was suspended for the non

payment of the assessment, and directed a verdict for 

plaintiff, and defendant brings error to this court. 

There is no disputed question of fact in the testimony, 
except as to whether or not the plaintiff had tendered the 

amount of the September assessment on his policy to the 

officers of the defendant company prior to the, fire, and 
before his policy had lapsed under the provisions of the 

by-law on which the company relied. But this conflicting 
testimony can only become material in case the defendant 

insurance company has the right to excuse itself from lia-
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hility under the provisions of a by-law passed after plain
tiff's application had been received and approved and his 
policy issued, for there is no dispute about the fact that 
the by-law was adopted by the company in January, 1896, 
and that plaintiff's policy was issued in May, 1895. De
fendant is a mutual insurance company organized under 
the provisions of chapter 33 of the Session Laws of Ne
braska of the year 1891, the same being chapter 43 of Com
piled Statutes of 1897. This statute, together with the 
articles of incorporation and the by-laws of defendant 
company, and the written application made by the plain
tiff, and the certificate of membership issued to him, con
stitute the contract between plaintiff and defendant.  
National Masonic Accident Ass'n v. Burr, 44 Nebr., 256, 
62 N. W. Rep., 466; Bacon, Mutual Benefit Societies and 
Life Insuirance, 181; Holland v. Supreme Council, 25 Atl.  
Rep. .[N. J.], 367; Ebert v. Mutual Reserve Fund Life 
Ass'n, 83 N. W. Rep. [Minn.], 506; Hughes v. Wisconsin 
Odd Fellows' Mutual Life Ins. Co., 73 N. W. Rep. [Wis.], 
1015.  

Plaintiff's application for membership in the defendant 
company contained, among other things, the following 
agreement: "I hereby agree to be governed by the articles 
of incorporation, by-laws and rules now in force or here
after adopted by said company, and also to pay all assess
ments made on me in accordance with the rules and 
by-laws of said company." This same provision is incor
porated in and made a part of the policy on which this 
cause of action was based. The question then, arises, as 
to whether plaintiff, in view of this provision in his appli
cation and certificate of membership, is bound by by-laws, 
reasonable in their nature, and properly adopted under 
an authority conferred by the statute under which the 
company is organized, after he becomes a member of the 
association. An examination of many adjudged cases on 
this question leaves no doubt in our mind that under a 
great weight of authority a member of a mutual insurance 
company, who agrees in his application to be bound by sub-
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sequent by-laws of his association, will, when such subse

quent by-laws are reasonable, and enacted under properly 
delegated authority, be bound by those subsequently en

acted in the same manner that he is bound by those in 

existence at the time his certificate of membership is is

sued. In Hobbs v. Iowa Mifutual Becefit Ass'n, 47 N. W.  
Rep. [Ia.], 983, 984, it is said: "The members of a mutual 

insurance company are presumed to have knowledge of the 

articles of incorporation and by-laws of the company.  

Valsh v. Ins. Co., 30 Ia., 144, 6 Am. Rep., 6(4; Rimcral 

v. Ins. Co., 18 Ia., 322. But it does not follow that they 

will be bound by all those adopted after their contracts of 

membership are made. Whether they will be or not will 

depend upon the terms of their contract. If that provide 
that members shall be bound by all articles and by-laws 

which may at any time be adopted, we know of no reason 

why it is not valid. In such cases, changes made are not 

in violation of the contract, but are in harmony with it." 

This doctrine is supported by the holdings in Borgards v.  

Farmers' Mutual Ins. Co., 44 N. W. Rep. [Mich.], 856; 

Hughes v. Wisconsin Odd Fellows' Mutual Life Ins. Go., 
supra,; Stohr v. San Francisco Musical Fund Society, 82 

Cal., 557, 22 Pac. Rep., 1125; Supreme Com.mandery v.  

Ainsworth, 71 Ala., 436, 443; Korn v. Mutual Assurance 

Society, 6 Cranch [U. S.], 192. See, also, 1 Bacon, Mutual 

Benefit Societies & Life Insurance, see. 91a, and Niblaok, 
Accident Insurance and Benefit Societies, see. 60.  

The next question to consider is as to whether the by

law offered in evidence by the defendant company and 

excluded by the court was a reasonable by-law, properly 

adopted under the authority conferred by statute. The 

by-law which was adopted by the annual meeting in 1896 
was an amendment of article 10, of by-laws in force at 

the time plaintiff's policy was issued, and added to article 
10 the provision that: "The company shall not, 'however, 
be liable for any loss the insured has sustained during 
the time said policy had lapsed by reason of non-payment 

of assessment." Under the provisions of section 56, chap-
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ter 43, Compiled Statutes, mutual fire insurance compa
nies are given the usual powers and made subject to the 
usual duties of corporations, and are authorized to make 
such by-laws, not inconsistent with the constitution and 
this act, as deemed necessary. By-laws providing for the 
suspension of members of mutual associations during the 
time of their delinquency in the payment of assessments 
have been held reasonable by this court in the case of 
NYationlal Masonic Accident Ass'n v. Burr, supra, and in 
Phenix Ins. Co. v. Bachelder, 32 Nebr., 490.  

The testimony offered by the defendant company tended 
to show that this by-law was properly adopted at the reg
ular annual meeting of the stockholders of the company 
held in January, 1896. It would, then, appear that the 
by-law excluded by the court was a valid by-law, properly 
adopted, and binding on the plaintiff, and that if the op
eration of liil Pwlv wsn suspended for a failure to com
ply with this by-law, defendant should have been per
mitted to have shown this fact, unless the assessment for 
which he was in arrears was illegally levied, and without 
binding effect. The only objection alleged against the 
assessment was that it was one made at stated interval-.  
But we see no force in the objection that the assessment 
was one made at stated intervals, because such assess
ient at stated intervals is provided for in the by-laws 

of the company, and is authorized by section 62, chapter 
43, Compiled Statutes.  

It is finally contended by counsel for plaintiff that, even 
if the by-law on which the insurance company grounded 
its defense is valid and binding on plaintiff, still the ex
clusion of this by-law by the trial court was at most 
error without prejudice, in view of the fact that the in
surance company had waived the forfeiture by accepting 
assessments from plaintiff subsequent to the fire. The 
evidence in the case discloses the fact that the plaintiff 
had much other valuable property remaining after the 
fire, which is still covered by his policy of insurance. In 
this case the evidence shows clearly that the secretary

[You, 61
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of the defendant company notified plaintiff that his pay
ient of subsequent insurance would not revive his policy 
on the property burned, but that it would revive it on the 
other property, so that there was nothing in its conduct 
that could have led the plaintiff to believe that the defend
ant company intended to waive his forfeiture by receipts 
of subsequent instalments on his policy. The facts in 
this case place it clearly within the rule announced in 
National Masonic Accident Ass'n v. Burr, supra, and 
clearly distinguish it from the rule announced in the 
recent case of Johnston v. Phelps County Farmers' Mut
ual Ins. Co., 63 Nebr., 21.  

We are therefore of the opinion that the learned trial 
court erred in excluding the record of the adoption of the 
by-law offered by the defendant company in the court 
below. We also think that the conflicting evidence as to 
whether the plaintiff had tendered the amount of his Sep
tember assessment to the officers of the defendant com
pany before the fire occurred, and as to whether plaintiff's 
delay in paying the assessment was occasioned by the re
quest of defendant's officers that he wait until some agreed 
changes had been made in the policy because of a former 
loss by fire of some of the 'property insured, presented dis
puted questions of fact which should have been submitted 
to the jury under proper instructions.  

We therefore recommend that the judgment of the dis
trict court be reversed, and the cause remanded for further 
proceedings.  

BARNES and POUND, CC., concur.  

By the Court: For the reasons stated in the foregoing 
opinion, the judgment of the district court is reversed and 
this cause is remanded for further proceedings according 
to law.  

REVERSED AND REMANDED.  

NOTE.-The by-laws of a mutual insurance company, are a part 
of the contract of insurance. Evans r. TriMountain Mutual Fire 
Ins. Go., 9 Allen [Mass.], 329; Hale v. Mechanics' Mutual Ins. Co., 6
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Gray [Mass.], 169; Brewer v. Chelsea Mutual Fire Ins. Co., 14 Gray 

I Mass.], 203; Baxter v. Chelsea Mutual Fire Ins. Co., 1 Allen [Mass.], 
294.  

"A proviso [of an insurance policy] in print too fine to be read by 

a person of middle age without spectacles, can not be considered a 

part of the contract." Barnes v. McMurtry, 29 Nebr., 178, 185.-RE

PORTER.  

JOHN D. KNIGHT, EXECUTOR, V. AMos H. DENMAN ET AL.* 

FILED MAY 21, 1902. No. 11,503.  

Commissioner's opinion, Department No. 2.  

1. Pleading: DENIAL IPSORUM VERBORUM: TENDERS NO ISSUE. A 

denial of the very words of the allegations of the petition, 
without denying their substance and effect, tenders no issue.  

2. Negative Pregnant. An. answer denying that plaintiff's testatrix 

on a date named "was the owner in fee simple and entitled to 

possession" of the land in controversy, and denying that she 

died "on or about" said date, being consistent with ownership 

after said date and before she died, and also with ownership 

before and at said date, subject to a right of possession in some

one else, does not put the plaintiff upon proof of title.  

3. Instruction: LIMITATION: ADVERSE PossEssIoN. An instruction 

which states that, if the owner of lands does not bring an action 

against one who wrongfully withholds possession within ten 

years after his cause of action accrues, he loses his right to 

bring or maintain such action, without adding that defendant's 

possession must be continuous, open, notorious, exclusive and 

adverse during the full period of ten years, is misleading and 

erroneous.  

4. Misleading Instruction: Nor CURED BY CONFLICTING INSTRUCTION.  

The error in giving an incorrect or misleading instruction is 

not cured by giving other instructions which state the law 
correctly, where the several instructions are inconsistent or 

conflicting, or where, taken as a whole, they may convey an 

erroneous impression.  

5. Occupant: ADVERSE POSSESSION. An occupant who claims by ad

verse possession, must show that he occupied adversely during 
the entire period of ten years.  

6. - : -- : COLOR OF TITLE: CLAIM OF RIGHT: INTENT1Oz TO 

TRESPAss: EVIDENCE. Where such occupant entered originally 

without color of title or claim of right, and the acts relied on 
to show entry and occupation were consistent with a mere 

*,ehearing allowed. Judgment of reversal adhered to.
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intention to trespass from time to time until interfered with 
by the true owner, his testimony that he intended to take 
possession and hold and occupy as owner, uncorroborated by 
acts necessarily indicating such intention, is not sufficient to 
require a finding in his favor.  

ERROR from the district court for Butler conty. Trie 
below before BATES. J. Reversed.  

Edmund C. Strode (Iatt Miller and Jesse B. Strode, of 
counsel), for plaintiff in error.  

George P. Shccdy, Charles H. Slama and Edvoard E.  
Good, coittra.  

POUND, C.  

John D. Knight, as executor of Helena V. W. Knight, 
brought this action against Denman and another to re
cover possession of a tract of 320 acres in Butler county.  
le alleges that on and prior to the 25th day of April, 

1898, said Helena V. W. Knight was the owner and en
titled to the immediate possession of said land; that she 
died on or about said 25th day of April, 1898, leaving a 
last will and testament, in which plaintiff is named as 
executor; that he was duly appointed executor, pursuant 
thereto, by the county court, qualified and entered upon 
his office, and is entitled to the possession of said prem
ises. He further alleges that the defendants unlawfully 
keep him out of possession. The defendant. Denman, in 
Itis answer, denies the several allegations of the petition 
seriitin in their very words, and adds a plea of adverse 
possession and the statute of limitations. Issue having 
been joined by reply, a trial was had, resulting in a ver
dict and judgment for the defendant. The plaintiff brings 
the cause here on error.  

Plaintiff did not prove title at the trial, and the first 
question to be met is whether such proof was necessary 
under the pleadings. Where there is a general denial, 
or the allegations of title in the plaintiff are otherwise 
denied, it is well settled that plaintiff must establish a

_VOL. 64 ] JANUARY TERMI,19029. 815
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title from the-common source, if the parties claim from 

a common source, and from the ultimate source, if they 

do not. As the rule is commonly stated, he must recover 

upon the strength of his own title, not upon the weakness 

of that of his adversary. But the rule has no application 

where plaintiff's paper title is not put in issue and the 

defendant relies solely upon adverse possession to estab

lish an independent title in himself. Such, we think, is 

clearly the case here. The answer tenders no issue what

ever as to the title asserted in the petition. A denial of the 

very words of the allegations of the petition, without deny

ing their substance and effect, can not be given any force.  

flarden v. Atchison & N. R. Co., 4 Nebr., 521; Kuhland 

r. Sedgwick, 17 Cal., 123; 1 Ency. Pl. & Pr., 798. The 

answer in the case at bar is particularly obnoxious to this 

objection. It denies that Helena V. W. Knight "on and 

prior to the 25th day of April, 1898, was the owner in fee 

simple and entitled to the possession of" the land in con

troversy, and denies that she died "on or about" said date.  

This is entirely consistent with ownership after April 25, 
1898, and before she died, and also with ownership before 

and at said date, and at her death, subject to a right of 

possession in someone else as tenant or licensee. Plaintiff 
was not put on proof of title by such denials.  

We think one of the instructions of the court which is 
excepted to so palpably wrong that it is not necessary 
to consider any of the other errors assigned. In this in
struction the court stated that if the owner of lands does 
not bring an action against one who wrongfully with
holds possession within ten years after his cause of action 
accrues he loses his right to bring. or maintain such action.  
This proposition is made very emphatic by an explaiia
tion which is added, to the effect that the right of action 
is lost unless action is brought within ten years from the 
time the owner had a right to bring it, provided the de
fendant invokes the protection of the statute. It is ob
vious that, without adding that defendant's possession 
must be continuous, open, notorious, exclusive and adverse
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during the full period of ten years, the proposition stated 
in the instruction is misleading and erroneous. The error 
was not cured by giving other instructions which state 
the law as to adverse possession correctly. Other instruc
tions may supply details or amplify and explain. But 
where an instruction, as in this case, covers the whole field 
explicitly, and purports to tell all that is required to bar 
the plaintiff's action, the further instructions are simply 
in conflict with it and can only produce confusion and mis
understanding. Missouri P. R. Co. v. Fox, 56 Nebr., 746; 
Williams v. MeConaughey, 58 Nebr., 656; Knapp v. Chi
cago, K. & N. R. Co., 57 Nebr., 195; Jensen v. Ha.tcad, 
61 Nebr., 249. Moreover, in the case at bar the instruc
tions, as a whole, convey an erroneous impression. There 
is nothing about them to indicate that the instructions as 
to adverse possession supplement or have any reference 
to the proposition stated in the instruction under review.  
A person unacquainted with the law might well under
stand that there is a distinction between actions to main
tain the title and those for recovery of possession only; 
that while adverse possession, as defined in some of the in
structions, would confer a perfect title, thus of necessity 
cutting plainti ff off, plaintiff's right to maintain an action 
to recover possession might be cut off by mere failure to 
sue in ten years after an entry by defendant, as explained 
in the other instruction, whether the requirements as to 
continued and exclusive adverse possession had been met 
or not. As the plaintiff introduced evidence which, if be
lieved, tended to show a recGgnition of his title before the 
ten years had elapsed, the prejudicial character of such 
instructions is manifest.  

But counsel argue that the verdict rendered was the 
only one that could be rendered under the evidence, and 
hence that the judgment must be affirmed without regard 
to errors occurring at the. trial. Jeffres v. Cashman, 42 
Nebr., 594; Everett v. Hobleman, 15 Nebr., 376. The ac
tion was brought in October, 1898, and defendant claims 
to have entered upon the land and taken adverse pos

56
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session thereof in the spring of 1888. In consequence, the 

nature and character of his acts in 1888 and the intention 

with which they were done, is all-important in determin

ing the issue as to adverse possession. An occupant who 

claims by adverse possession must show that he occupied 

adversely and as owner during the entire period of ten 

years. Hull v. Chicago, B. & Q. R. Co., 21 Nebr., 371, 386; 
Ohicago, B. & Q. R. Co. v. Schalkopf, 54 Nebr., 448, 450; 

Lewon v. Heath, 53 Nebr., 707; Hoffine v. Ewings, 60 
Nebr., 729. While the intention to claim the land need 

not exist at the time of the entry, the statute will not 

begin to run until the possession is adverse, and the acts 

and intention of the occupant are those of an owner.  

Ocrvena v. Thurston, 59 Nebr., 343, 345. In the case at 

bar, the land was wild and unoccupied, and was chiefly 

suitable for grazing. In 1887 it was made use of by 

herders, in connection with many adjoining tracts of the 

same character. There seems to have been not a little 

contest among rival herders for exclusive use of these 

lands, but all were trespassers, and claimed no right 

or title beyond what immediate occupation with their 

herds might confer. In 1888 Denman leased an adjoin

ing tract, and at once began to use the whole section of 

which the land in dispute is a part, as well as some other 

adjacent wild lands, for herding his cattle. He had no 

color of title whatever, and no claim of right. He never 

paid or attempted to pay any taxes. He abandoned the 

other tracts without protest when their owners appeared, 
and during the year 1888, at least, the utmost that he 

did was to keep cattle on the land during the grazing 

season, and drive off other trespassers as they had driven 

him off the year before. He claims, indeed, to have 

fenced this land in 1888. But the evidence shows merely 

that he built a fence along the line between the land and 

another tract which he held under the lease, and joined 

it to certain fences already existing. The new fence was 

treated as on the land to which he had some right under 

his lease, since the road ran beside it on the land in dis-
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pute. As he had no color of title, a mere encroachment 
by a fence would not give hin possessi'on of any more 
than the strip so occupied. Thus it will be seen that 
during the first year, at least, he did nothing which is 
not entirely consistent with a mere intention to trespass 
from time to time till interfered with by the true owner.  
We are aware that color of title is not necessary to a claim 
of adverse possession. Gatling v. Lane, 17 Nebr., 77, 80, 
82; Murray v. Romine, 60 Nebr., 94. We concede, also, 
that the motive with which adverse possession is taken, 
whether in good faith, under mistake as to boundaries, 
or a mistaken claim of right, or in bad faith with an in
tention of depriving the true owner without color of right, 
makes no difference. Fitzgerald v. Brewster, 31 Nebr., 51; 
Omaha & Florence Loan & Trust Co. v. Hansen, 32 Nebr., 
449; Tex v. Pflug, 24 Nebr., 666; Levy v. Yerga, 25 iNebr., 

764, 766; Obernalte v. Edgar, 28 Nebr., 70. But these 
rules do not dispense with the requirement that there he 
adverse possession during the entire period, and that the 
occupant be in as owner. "Every disseisin is a trespass.  
But every trespass is not a disseisin. A wrongful inteni
tion to oust the real owner must clearly appear in order 
to raise an act, which may be only a trespass, to the had 
eminence of a disseisin." 4 Kent, Commentaries (12th 
ed.), 535. There must be adverse possession, and, whuie 
the acts relied on by the claimant are equally consistent 
with mere trespasses, it is obvious that adverse possession 
has not been shown. Where there is color of title or a 
claim of right, pasturing cattle upon the land in season.  
when the only use to which the land is well adapted, is 
undoubtedly sufficient possession. But where there is no 
claim of right, except as it may be inferred from such 
occasional use of the land, it is obvious that such use 
may co-exist with an intention of a different nature from 
that of asserting ownership. Murray v. Romine, 60 Nebr., 
94, 97. The court has had occasion to insist upon this 
element of adverse possession several times. In Colvin 
v. Republican Valley Land Ass'n, 23 Nebr., 75, it is said:

VoL. 64] JANUARY TEEM, 1902. 819



8120 NEBRASKA REPORTU'S. [VOL. (4 

Knight v. Denman.  

"The possession must not only have been actunal, open and 
continuous, but *it must have been accompanied by an 
intention on his part to hold the land as the owner of it.  
It must have been under a claim of ownership." The 
claimant must show by his acts that he entered with the 
intention of claiming as his own. Smith v. Hitchcock, 
38 Nebr., 104. "The fact of possession and its character 
-the occupant claiming to be the owner of the premises, 
is the test." Gatling v. kine, 17 Nebr., 77, 79. Of course, 
it is no matter how this intention is made to appear, and 
ordinarily the nature and character of the occupancy will 
show it sufficiently. Lew6n v. Heath, 53 Nebr., 707 But 
a plain distinction exists between use of wild lands for 

pasture by one who has color of title, and similar use by 
one who has no claim of right whatever. The tract in dis
pute was vacant and unimproved, and was in the con
structive possession of Mrs. Knight. Two persons can 
not be severally in possession of the same tract at the same 
time. Hence, until Denman did more than trespass, he 
was not in possession. Yorgensen v. Yorgensen, 6 Nebr., 
393. Color of title is a strong evidence in such cases 
that the acts are those of an owner. One enters upon 
land under color of title, intending to assert such title.  
He uses it because he believes himself owner and entitled 
to use it as such. , Not so one who has no title or claim 
of right or title whatsoever. He may entertain a purpose 
of occupying as owner and appropriating the property 
or he may merely intend to trespass from time to time 
so long as the owner makes no objection. This is what 
Denman.plainly did with reference to the other half of 
the section of which the land in dispute is a part. It is 
a matter of common knowledge that wild land in many 
localities was formerly, and in some may be even yet, 
trespassed over by herders in this way without any ob

jection, and with no idea of hostile possession. Whether 
Denman was a mere trespasser of this sort, or an adverse 
oecupant,.is a question of fact; and the many cases where 
persons claiming under color of title, and paying taxes
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as owners, have maintained possession of grazing lands 
by pasturing cattle thereon, are in no way decisive. It 
will be found that, in every case decided in this court in 
which the lands were unimproved, there was either color 
of title or else the occupant by paying taxes or by culti
vation or improvement, did some acts of a decisive char
acter which stamped his position as that of an owner.  
This fact was remarked in Ballard v. Hansen, 33 Nebr., 
861. When it is said that the motive with which the occu

pant entered is iminaterial, this means the motive with 
which he took adverse possession. It does not mean that 
the intention which gives character to equivocal acts, 
making them trespasses or a maintenance of possession as 
the case may be, is to be disregarded. All that we have 
by which to determine the character of Denman's acts 
during the summer of 1888-and that is the crucial period 

-is his testimony ten years afterward as to his intention.  
Whether what he then did is consistent with his testimony 
is a question for a jury. While there may be enough to 
sustain a verdict in his favor under proper instructions, 
the evidence is far from sufficient to compel such a con

clusion.  
We therefore recommend that the judgment be re

versed and the cause remanded for a new trial.  

BARNES, C., concurs, and OLDHAM, C., concurs in the 

result.  

By the Court: For the reasons stated in the foregoing 
opinion, the judgment of the district court is reversed 

and the cause is remanded for a new trial.

REVERSED AND REMANDED.
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CITY OF LINCOLN V. WILLIAM G. MORRISON ET AL.  

FILED MAY 21, 1902. No. 11,576.  

Commissioner's opinion, Department No. 2.  

1. Cestui Que Trust as a Preferred Creditor. Misappropriation of a 

trust fund does not entitle cestui que trust, merely as such, and 

for that reason alone, to a preference over general creditors of 
an insolvent trustee.  

2. -. In order to obtain a preference, cestui que trust must show 

that the estate, out of which he claims such preference, has 

been increased to some extent by the misappropriation of the 

trust property; and he is entitled to a preference to the ex
tent of such .increase only.  

3. Trust Money: TRUSTEE'S FUNDS: MINGLING: CHARGE UPON WHOLE 

MAss. Where a trustee mingles trust moneys with his own 

funds, cestul que trust is entitled to a charge upon the whole; 

and so long as any portion of the mass into which the trust 
fund has entered remains in any form, it is subject to such 
charge, and may be followed and claimed.  

4. Cestui Que Trust: ONus PROBANDI. The burden is upon cestui que 

trust to show that the trust money did in fact increase the estate 
out of which he seeks a preference, or is represented therein 
in some form. But it seems that where such money has gone 
into the general estate of a trustee, who afterwards becomes 
insolvent, there is a presumption that it remains therein at his 
insolvency and the court will not say that it can not be traced 
or has wholly disappeared where the contrary may fairly be 

inferred.  

5. - : PRESUMPTION. It Is presumed that moneys drawn out of a 
fund wherein the trustee has mingled his own money and that 
of cestui que trust are his own, and, so long as any portion of 

the fund so constituted remains, it may be followed, and the 
charge of cestui que trust thereon may be asserted.  

6. - : PREFERENCE OF CREDITORS. But if the whole of such fund.  

or a greater portion thereof than that representing the trustee's 
own money is used by an insolvent trustee in paying his debts, 
costut que trust is not entitled to a preference over general credi

tors for the amount of his money so lost.  

7. - -: LIEN OR CLAIM. Property or assets of the insolvent trustee 

acquired before, or with the proceeds of property held before, the 
trust money came into his hands, and not in any way mingled 
therewith, are not subject to any lien or claim in costui que trust,
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and the rights of the latter with respect thereto are those of a 
general creditor only.  

8. -- . A change in the form of a portion of a fund in which 
money of the trustee personally and of cestul que trust has been 
mingled is not necessarily a withdrawal of such portion. When 
the trustee retains such portion and dissipates the remainder, 
the portion retained in the altered form is taken to represent 
such fund and may be claimed by cestui que trust.  

9. - : TRUST MONEY. Where a portion of a fund made up of 
trust money and of individual money of the trustee is invested, 
and a profit results, cestui que trust, in following the trust money 
into the investment, may claim such profit as the proceeds of 
the original funds upon which he had a charge, at least to the 
extent of said charge upon the original fund.  

10. Stare Decisis. Capital Nat. Bank v. Coldwater Nat. Bank, 49 Nebr., 
786, and State v. Midland State Bank, 52 Nebr., 1, limited. State 
v. Bank of Commerce 54 Nebr., 725, and Morrison v. Lincoln 
Savings Bank d Safe Deposit Co., 57 Nebr., 225, adhered to.  

ERROR from the district court for Lancaster county.  
Tried below before HOLMES, J. Reversed.  

Lambertson & Hall, for plaintiff in error.  

Tibbets Bros., Morey & Anderson and Lionel C. Burr, 
contra.  

POUND, C.  

This is a petition in error prosecuted by the city of 
Lincoln, an intervener in a suit brought to wind up the 
Lincoln Savings Bank & Safe Deposit Company, other 
phases whereof have been before this court several times.  
The plaintiff in error by its petition in intervention 
sought a preference over general creditors for some $5,000 
-a balance of moneys of said city loaned to the bank 
upon certificate of deposit by the city treasurer, in con
travention of law and with knowledge on the part of the 
bank officers as to whose money it was. It appeared from 
a stipulation of the parties and from the evidence adduced 
that on April 9, 1895, the city treasurer placed $6,095.35 
of the city's funds in the bank, taking a certificate of 
deposit therefor. Afterwards $1,095.35 was paid on the
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certificate, and a new certificate was issued for $5,000.  
After said deposit was made, the bank had on deposit, 
in all, about $240,000, of which $41,699.96 was on hand 
in cash. On December 16, 1895, the bank suspended. At 
that time the deposits had fallen to about $150,000, or, 
to be precise, $92,453.43 had been paid out to depositors 
between the time when the city's money had been placed 
in the bank and the date of suspension. No money was 
loaned and no investments were made during this period, 
except that on April 16, 1895, the bank bought state war
vants of the market value of $36,750, using in payment 
therefor $1,750 of the cash on hand, and $35,000 borrowed 
of a bank in New York. The remainder of the cash on 
hand on April 9, 1895, and such moneys as accrued from 
collection or sale of paper already in the bank, it used 
in paying depositors and in running expenses. At the.  
time the bank suspended there was but .$200 cash on hand.  
This sum had been pledged to secure sureties upon a 
supersedeas bond in a case wherein judgment had been 
rendered against the bank, and was afterwards applied 
upon such judgment. A receiver was appointed on Jan
nary 22, 1896. When he took possession he received $1,
562.61 in cash, and "cash items" to the amount of $239.07.  
le also received $3,334.37 from sale of the warrants above 
referred to; such sum being the $1,750 originally invested 
therein, and the profit after repaying the money borrowed 
to make the purchase. But it appears from the evidence 
that the cash and cash items which came into the hands 
of the receiver accrued from loans made by the bank, or 
from paper which it held, before the city's money was 
deposited therein. The district court, upon this testi
mony, found generally for the receiver and dismissed the 
city's petition.  

Under the rulings of this court in Morrisoa v. Lincoln 
Savings Bank d Safe Deposit Co., 57 Nebr., 225, and State 
v. Bank of Commerce. 54 Nebr., 725, several of the ques
tions raised may be disposed of readily. But the former 
case does not of necessity involve the questions presented
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by the case at bar, nor were the facts such as to require 
an affirmance of State v. Bank of Conunice, ,iipra, whil 

the latter case is vigorously assailed by counsel and we 

are asked to overrule it, and to reafirm the rule recog
nized in prior decisions. Ordinarily we should not feel 

Justified in reviewing a question determined by two re
cent decisions of this court. Were it a mere matter of 
these two decisions, so long as we feel satisfied that they 
are sound, we should do no more than cite them and pro
ceed to apply them to this controversy. But in several prior 
cases, State v. State Bank of Wahoo, 42 Nebr., 896, State 

v. Midland State Bank, 52 Nebr., 1, and especially Capi
tal Nat. Bank v. Coldwater Nat. Bank, 49 Nebr., 786, this 
court had expressly or by strong implication recognized 

and adopted a different rule. The cases last cited are 

sought to be distinguished in State v. Bank of Coimmerce, 

supra. Counsel have pointed out, however, that the at

tempt to distinguish the latter case from Capital Nat.  

Bank v. Coldwater Nat. Bank, supra, is founded on an 

entire misapprehension of the facts there presented; and, 
in any event, the reasoning in these two cases and the 

authorities severally relied on therein can not be recon

ciled. For this reason we think it expedient to state 

plainly that this court no longer adheres to the extreme 

view as to the right of cestui que trust to be preferred on 

insolvency of the trustee, expressed in the cases of State 

v. State Bank of Wahoo, State v. Midland State Bank.  

and Capital Nat. Bank v. Coldwater Nat. Bank, but ad

heres to the position taken in State v. Bank of Commerce 

and Morrison v. Lincoln Savings Bank & Safe Deposit 

Co., supra; to set forth our reasons for rejecting the one 

view and adopting the other; and to state as clearly and 
definitely as we may the rules by which causes such as 

the one at bar are to be decided.  
The origin of the rules now recognized with respect to 

following trust money which has been mingled with the 
personal funds of the trustee or has passed into his gen
eral estate, is to be found in the opinion of Jessell, M. 11.,
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in Knatchbull v. Hallett, 13 Ch. Div. [Eng.], 696-753.  

Prior to that decision it was said that money had no ear

mark, and that when a trust fund, in the form of money, 
became mingled with the moneys of the trustee person

ally, it lost its identity and could not be traced. Since 

that vigorous and convincing judgment, the idea that 

money, as such, could not be traced, and that trust prop

erty lost its identity when turned into money and con

fused with the trustee's funds, has been abandoned con

pletely. But the limits of the extension of the rights of 
cestui que trust with respect to the property of insolvent 

trustees to which the decision in Ktalctbull v. Hallett 

gave rise, were not perceived at first. All which that de

Cision did was to wipe out the old dogma that money had 
no earmark, and to substitute the sensible rule that when

ever trust property enters into a mass, to which the prop

erty of cestui que trust and that of the trustee have con

tributed, so long as the trust property remains in or forms 

a part of such mass, cestui que trust has a claim or charge 

thereon to that extent, and general creditors can not take 
advantage of, or derive a benefit from, the increase in the 

assets due and traceable to misappropriation of the trust 

fund. Several courts in this country, however, went much 

further, and established a rule which, though generally 

abandoned or modified in the more recent authorities, is 

still adhered to in some quarters, and at one time had 

the support of decisions of this court. McLcod v. Eions, 

66 Wis., 401, 28 N. W. Rep., 173; First Nat. Bank v. H1mun

acl, 14 Colo., 259, 23 Pac. Rep., 986; Peak v. Ellicott, 
110 Kan., 156, 1 Pac. Rep., 499; Mlyers v. Board of Edica

tion, 51 Kan., 87, 32 Pac. Rep., 658; Evangelical Synod 

c. Schoencich, 143 Mo., 652, 45 S. W. Rep., 647; Tierman's 

Ex'r v. Security Building & Loan Ass'n, 152 Mo., 135, 
53 S. W. Rep., 1072; Independcnt District v. King, 80 Ia., 
497, 45 N. W. Rep., 908; Dcvcnport Plow Co. v. Lamp, 
80 Ia., 722, 45 N. W. Rep., 1049. The supreme court of 

Iowa has receded somewhat in District Township of Eu

rcka v. Farmers' Bank, 88 Ia., 194, 55 N. W. lep., 342.
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And a divided court in Wisconsin has overturned McLeod 
v. Evans, supra, which was itself the decision of a divided 
court. Nonotuck Silk Co. v. Flanders, 87 Wis., 237, 58 
N. W. Rep., 383. See, also, Bircher v. Walther, 63 S. W.  
Rep. [Mo.], 691. But this court, in Capital Nat. Bank v.  
Coldwater Nat. Bank, supra, expressly refused to follow 
the silk company case, and adhered. to McLeod v. Evans.  
In the view of these authorities, if trust property has been 
inisappropriated and has gone into the estate of the trus
tee, cestui que trust is to be preferred, and is to receive his 
money to the exclusion of general creditors. As the court 
put it in Capital Nat. Bank v. Coldwater Nat. Bank, 
supra, the question is not one of identifying or claiming 
a sum actually deposited, but of compelling the insolv
ent to first restore the trust property, treating that as 
something which he had no power to commingle with 
other funds, but must keep whole and make up so long 
as he has any funds or property out of which to do so.  
Other cases do not go so far expressly, but reach the same 
result, either by holding that, if the insolvent trustee 
uses the whole fund to pay his debts, the effect is to in
crease his general estate and create a charge thereon in 
favor of cestui que trust, or by ruling that when the trust 
fund is once traced into the general property of the trus
tee it is conclusively presumed to remain there. McLeod 
v. Evans, supra; Peak v. Ellicott, supra; Myers v. Board 
of Education, supra; Independent District v. King, supra.  

We are not able to agree to the rule just stated in any 
of the forms which it has assumed. We are satisfied that 
the court did well when in State v. Bank of Commerce 
it withdrew its support therefrom, and took a position in 
accord with the great weight of recent authority. The 
court was in error in saying (54 Nebr., 731) that the 
moneys which came into the hands of the receiver of the 
Capital National Bank on its insolvency were more than 
sufficient to meet the preferred claims established in Cap
ital Nat. Bank v. Coldwater Nat. Bank, supra, and its 
companion cases. Such sum was greater than the pre-

Voo. 64] 827



City of Lincoln v. Morrison.  

ferred claim established in any one suit, but the aggre
gate considerably exceeded it, and the record in each case 

showed that fact. Hence State v. Bank of Commerce is 

not reconcilable with prior decisions of the court, and 
must stand on its own foundation, which we think it may 
do safely. Not only is it in accord with the overwhelming 
majority of recent decisions upon this point, and with the 

gieneral tendency to abandon or recede from McLeod v.  

Evans and the cases following that decision, but on prin
ciple is clearly right. Of express decisions in the last 

three years upon this very point, we may cite: Ellicott 

v. Kuhl, 60 N. J. Eq., 333, 46 Atl. Rep., 945; Collins v.  

Steuart, 58 N. J. Eq., 392, 44 Atl. Rep., 467; Collins v.  

Lewis, 60 N. J. Eq, 488, 46 Atl Rep, 1098; Twohy Mercan

tile Co. v. Melbye, 78 Minn., 357, 81 N. W. Rep., 20; Beard 

v. Independent District, 31 C. C. A. [U. S.], 562, 88 Fed.  

Rep., 375; Robinson v. Woodward, 48 S. W. Rep. [Ky.], 
1082;Wulbern v Timmons, 55 S. Car., 456, 33 S. E. Rep., 
568; Byrne v. McGrath, 130 Cal., 316, 62 Pac. Rep., 559; 
Shute v. Hinman, 34 Ore., 578. 58 Pac. Rep., 882; IBircher 
v.Walther,63 S.W.Rep. [Mo.],691. These cases,and many 
others cited in State v. Bank of Commerce, supra, and 
Morrison v. Lincoln Savings Bank & Safe Deposit Co., 
8upra, establish clearly that misappropriation of a trust 
fund does not entitle cestui que trust, merely as such, and 
for that reason alone, to a preference over general cred
itors of an insolvent trustee. So long as the trust prop
erty in any shape or form can be recognized, it belongs 
to cestui que trust. So long as it enters into any fund, 
property, or mass of assets in any way, cestui que trust 
has a charge or lien which he may enforce upon the whole.  
But if the trustee "destroys a trust fund by dissipating 
it altogether, there remains nothing to be the subject of 
a trust." Wood, V. C., in Frith v. Cartland, 2 H. & 
M. [Eng.], 417. In such case, cestui que trust has no 
specific claim against any property or fund. He is 
merely a creditor of the trustee, and stands on the same 
basis as other creditors. The right to a preference is
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hased on his ownership of some specific fund or assets, 
or on a claim or charge upon all the fund or assets, be
cause his property is contained in, or has contributed to, 
them. In other words, to obtain a preference, cestui quo 
trust must show that the estate out of which he claims 
such prefereuce has been increased to some extent by the 
muisappropriation of the trust property, and lie is entitled 
to a preference to the extent of such increase only. This 
proposition in no way detracts from, and is but another 
way .of stating, the general rule, announced in the cases 
ited, that where a trustee mingles trust moneys with his 

own funds, cestui que trust is entitled to a charge upon 
the whole, and, so long as any portion of the mass into 
which the trust 'fund has entered remains in any form, 
it is subject to such charge and may be followed and 
claimed. In State v. Bank of Conmerce and Morrison 
v. Lincoln Savings Bank d& Safe Deposit Co., it was held 
that the burden is upon cestui que trust to show that the 
trust money did in fact increase the estate out of which 
he seeks a preference, or is represented therein in some 
form. This is only to say that a plaintiff must prove his 
case. He claims a specific fund as his, or he claims a 
charge on the general mass of assets, and he must show 
the facts to justify his claim. But we think this should 
not be pushed too far. When it is once proved that trust 
money has gone into the general estate of a trustee who 
afterwards becomes insolvent, it would seem that we 
ought to presume, in the absence of other evidence, that 
it remains therein at his insolvency, and that we ought 
not to say it can not be traced, or has wholly disappeared, 
where the contrary may fairly be inferred. Sherwood v.  
Central Michigan Savings Bank, 103 Mich., 109, 61 N. W.  
Rep., 352; Independent District v. King, 80 Ia., 497, 45 
N. W. Rep., 908. In the case at bar the city showed that 
its money was put into and became part of the general 
fund of "cash on hand" in the bank. It appeared also that 
the receiver came into possession of cash or "cash items" 
amounting to some $2,000. If these facts stood alone, we
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should feel obliged to allow the city a preference to the 

extent of what came into the receiver's hands when lie 

took possession. State v. Bank of Commerce, 54 Nebr., 
725. But as the evidence stands, it is clearly proved that 

the cash and cash items taken over by the receiver do not 

represent the city's money in any form. The city's money 
entered into, and was part of, the .$41,000 cash on hand 
on April 9, 1895. The city had a charge on that fund for 
its money. Whatever moneys were drawn out. of that 
fund and dissipated are presumed to be those of the bank.  
The portion that remains in the bank, in whatever form, 
is taken to be and represents the trust fund, and to be 
liable to be followed and claimed as such by the city. But 
if the whole of the cash on hand into which the city's 
money entered, or a greater portion thereof than that 
representing the bank's own money, was used in paying 
off other depositors or in running expenses, the city is not 
entitled to a preference over general creditors for the 
amount of its money so lost. Morrison v. Lincoln Sor
ings Bank & Safe Deposit Co., 57 Nebr., 225; Matter of 
Ca-rin r. Gleason, 105 N. Y., 256; Collins v. Ste uart, 58 
N. J. Eq., 392, 44 AtI. Rep., 467; Ellicott v. Tuhl, 60 N. J.  
Eq., 333, 46 Atl. Rep., 945.  

All of the cash on hand after the city's money became 
mixed therein, with the exception of the $1,750 used in 
the purchase of warrants, which will be considered pres
ently, and the .$200 in the bank when it suspended, was 
used in paying debts and expenses. The $200, as has been 
seen, was pledged to indemnify sureties on the ban kls 
bond, was afterwards paid on the judgment superseded 
thereby, and never came into the receiver's control. In 
other words, except said sum of $1,750, it was wvholly dis
sipated. Although there are decisions to the effect that the 
mere fact of use of the money in the trustee's general busi
ness or in paying his debts is, in effect, an increase of 
the assets, and suffices to create a charge thereon, that 
position is entirely at variance with the principle by which 
such cases must be governed, and is repudiated by all the
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later authorities. Spokane County v. First Nat. Bank.  
29 U. S. App., 707, 68 Fed. Rep., 979; Metropolitan Nat.  
Bank v. Campbel Comniission Co., 77 Fed. Rep., 705; 
Boone County Nat. Bank v. Latimer, 67 Fed. Rep., 27; 
Hircher v. Walther, 63 S. W. Rep. [Mo.], 691. As the court 
said in Spokane County v. First Nat. Bank, supra, "Even 
if it is proven that the trust fund has been but recently 
disbursed, and has been used to pay debts that otherwise 
would be claims again.sit the estate, there would be mani
fest ineqit y in requiring that the money so paid out 
should be refunded out of the assets, for, in so loing, the 

general creditors, whose demands remain unpaid, are in 
effect contributing to the payment of the creditors whose 
demands have been extinguished by the trust fund." 
Moreover in this case the money which came into the 
hands of the receiver when he was appointed was the pro
ceeds of loans made before the city's money came into the 
bank. For reasons already stated, it must be manifest 
that property or assets of the insolvent trustee acquired 
before, or with the proceeds of property held before, the 
trust money came into his hands, and not in any way 
mingled therewith, are not subje'ct to any lien or claim 
in cestui que trust, and that the rights of the latter with 
respect thereto are those of a general creditor only. Dis
trict Township of Eureka v. Farmers' Bank, 88 Ia., 194, 
55 N. W. Rep., 342.  

We come now to the money derived from sale of the war
rants. It will be remembered that after the city's money 
came into the bank it bought the warrants, using $1,750 
of the moneys in which the funds of the city had been 
mixed, and $35,000 borrowed on security of the warrants.  
The receiver contends that since there was over $40,000 
in cash in the bank at the time, of which but $6,000 be
longed to the city, it will be presumed that the $1,750 
was the bank's own money. Such would be the case, with
out doubt, had the bank withdrawn the money and dissi
pated it in some fashion. But it did not do this. It 
merely changed the form of a portion of the fund in which
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the city's money had been wrongfully mixed. After pur

chase of the warrants, said fund was represented by the 

cash still in the bank, and by the bank's interest in the 

warrants. State warrants are readily convertible into 

cash. If the bank preferred to keep part of its cash fund 

as warrants, the identity of the fund was not changed. Ro 

long as any portion of the fund into which the city's 

miioney entered may be traced into money which came to 

the receiver, the city may assert the claim which it had 

upon the whole fund. The warrants were all that re

mained of that fund. In accordance with the presumption 

that whatever was retained and not dissipated was the 

city's money and not the bank's, these warrants and their 

proceeds in the hands' of the receiver represent money to 

which the city has a prior claim, and in which general 

creditors have no right to share. The city's right to fol

low the money does not fail because no one can say what 

part of the cash on hand in the bank went into the war

rants. The city had a charge upon the whole.in any form 

in which the bank might keep it. When all was wasted 

except the warrants, that charge remained upon them, 
because they were a part'of that fund, though in an altered 

form. Knatchbull v. Hallett, 13 Ch. Div. [Eng.], 696; 

Importers & Traders' Nat. Bank v. Peters, 123 N. Y., 272; 

Byrne v. McGrath, 130 Cal., 316, 62 Pac. Rep., 559; Farm

ers & Mechanics' Nat. Bank v. King, 57 Pa. St., 202; 

Hmith v. Combs, 49 N. J. Eq., 420, 24 Atl. Rep., 9; Third 

Xat. Bank v. Stilicater Gas Co., 36 Minn., 75, 30 N. W.  

Rep., 440. We do not think this view of the transaction 

in question conflicts in any way with the holding of Brad

ley, J., in Freliughuyscm v. Nugent, 36 Fed. Rep., 229, fol

lowed in Central Nat. Bank v. Connecticut Mat. Life Ins.  

Co., 104 U. S., 54, and Peters v. Bain, 133 U. S., 670, and 

approved in .Ilorrison v. Lincoln Savings Bank & Safe 

Deposit Co., 57 Nebr., 225. In Frelinghuysen v. Nugent 

the cashier of a bank had wrongfully turned over large 

sums to a partnership engaged in manufacturing, under 

such circumstances as to make the latter constructive trus-
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tees. The evidence indicated that the money had been 
entirely dissipated, and there was nothing to show that 
the stock on hand represented the trust fund, or a fund 
with which it had been mixed in any form. On the con
trary, it was clear that said stock had been bought re
cently on credit, and represented the debts of general 
creditors. But in the case at bar a portion of the fund 
into which the city's money entered is traced directly into 
the warrants, in which form that portion was held till 
the bank suspended. The warrants were a cash asset, 
and the money thus held was still fairly to be called a part 
of the cash fund. It was not made away with, and it came 
into the receiver's hands, on sale of the warrants, as the 
last remnant of the fund with which the city's money had 
been mixed. The city had a charge upon the warrants, 
as upon the fund with a portion whereof they were bought, 
for the full amount of its moneys contained in said fund.  
Hence its claim upon the proceeds is not limited to the 
$1,750 which was used in buying them, but extends to 
the profit accruing therefrom, as well. The $3,334.37 
which came into the hands of the receiver upon sale of 
the warrants, represents the cash fund in which the city's 
money was mixed, and the profits of an investment of that 
fund. The profits of trust money belong to cestui que 
trust, and we see no warrant for limiting recovery to the 
actual sum invested, especially when there is not enough, 
in any event, to satisfy the charge on the original fund.  
Farters & Traders' Bank v. Kimball Milling Co., 1 S. D., 
388, 402, 36 Am. St. Rep., 739; Broon v. Rickets, 4 Johns.  
Ch. [N. Y.], 303; Frank's Appeal, 59 Pa. St., 190; Buttler 
v. Hicks, 11 Smed. & M. [Miss.], 78.  

We therefore recommend that the order of the district 
court be reversed, and the cause remanded with directions 
to enter a new order granting the city a preference to the 
extent of the proceeds of said warrants, namely, $3,334.37.  

BARNEs and OLDHAM, CO., concur.  

By the Court: For the reasons stated in the foregoing 
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opinion, the order of the district court is reversed and 
the cause is remanded with directions to enter an order 
granting the plaintiff in error a preference to the extent 
of $3,334.37.  

REVERSED AND REMANDED.  

MARY A. TOPPING, APPELLANT, V. JOHN JEANETTE ET AL..  

APPELLEES.  

FILED MAY 21, 1902. No. 11,718.  

Commissioner's opinion, Department No. 2.  

1. Reformation of Written Instrument: EVIDENCE OF MISTAKE. In 
order to justify reformation of a written instrument in any 
substantial particular, the evidence of mistake must be clear, 
convincing and satisfactory.  

2. - : - : REASONABLE DOUBT: EVIDENCE. But it is not 
required that mistake be shown beyond a reasonable doubt; and 
where the extrinsic evidence is full, unequivocal and satisfactory, 
the terms of the instrument alone will not suffice to sustain a 

decree denying reformation.  

APPEAL from the district court for Otoe county. Heard 
below before JESSEN, J. Reversed.  

John C. Watson, Robert Ryan and John V. Morgan, for 
appellant.  

James W. Eaton and Alva L. Timblin, contra.  

POUND, C.  

This is a suit in equity for reformation of a mortgage 
executed and delivered by plaintiff and her husband to 
one Eugene Cusson, now deceased, whose executors are 
defendants. The plaintiff alleges in her petition that the 
mortgage in question was executed and delivered to said 
Cusson to secure a debt due the latter from William Top
ping, her husband; that she signed the note merely as 
surety for her husband; that.at the time the mortgage 

was executed, her busband was the owner of certain prop-
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erty in Nebraska City, specifically described, which prop
erty and none other was intended to be included in the 
mortgage given to secure payment of said indebtedness; 
that the conveyancer who drew the mortgage by mistake 
included therein, in addition to her husband's said prop
erty, lot 1, in section 31, township 8, range 15, Otoe county, 
which was and is her separate property, and was not in
tended to be mortgaged; that she did not read the mort
gage, nor was it read to her before she signed and ac
knowledged it, but she was informed and supposed that 
she was signing a mortgage on her husband's property 
alone; that neither she nor the mortgagee intended that 
the lien should extend to her own private property; and 
that her said separate property was included in the mort
gage by mutual mistake of the parties. The defendants 
filed a general denial, and also a plea of the statute of 
limitations. But the latter is defective in form and with
out support in evidence, so that we need not consider it.  
The court found generally for the defendants, and dis
missed the suit.  

It appears in evidence that William Topping, husband 
of plaintiff, owned certain property in Nebraska City.  
Plaintiff was the owner of a farm six or seven miles dis
tant from the city, which was her separate property. Mr.  
Topping applied to two loan brokers for a loan of $500, 
which he offered to secure by a mortgage upon his Ne
braska City property. One of the brokers proposed the 
loan to the mortgagee, telling him that it would be secured 
by mortgage upon said city property, and the mortgagee 
consented to make the loan, and did so. There was a prior 
mortgage called the "Roddy mortgage" upon both tracts.  
One of the brokers, in drawing the mortgage, copied the 
description from the Roddy mortgage, being misled, ap
parently, by the fact that the city tract was described 
by metes and bounds, while the farm land bore the un
usual designation of "Lot 1," etc. Mr. Topping testifies 
positively that he did not know his wife's property was 
included, and that the instrument was not read to her
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before she signed it. The plaintiff testifies to the same 

effect; and also that she was told by the notary the in, 

strument was a mortgage on the city property, and that 

she would not have signed it had she known her land was 

included. The notary does not dispute this testimony.  

We do not think the finding of the lower court can 

stand. Undoubtedly, in order to justify reformation of 

a written instrument in any substantial particular, the 

evidence of mistake must be clear, convincing and satis

factory. Slobodisky v. Phenix Ins. Co., 52 Nebr., 395; 

Home Fire Ins. Co. v. Wood, 50 Nebr., 381; Schrimper v.  

Chicago, M. & St. P. R. Co.,* 82 N. W. Rep. [Ia.], 916; 
Potter v. Potter, 27 Ohio St., 84. This statement must 

not be misunderstood. It is often said that the mistake 

must be established indubitably or beyond a reasonable 

doubt. Such is not the rule in this state. A preponder

ance of the evidence is all that is required in any civil 

action. 'The express terms of a written instrument, or 

the relations of the parties concerned therein, may raise 

such presumptions that proof of more than ordinary 

cogency is required to create a preponderance. Until 

overcome by clear and convincing proof, the terms of the 

instrument stand as evidence of the intention of the par

ties. Doane v. Dunham, 64 Nebr., 135; Stall v. Jones, 47 

Nebr., 706. This is as far as the rule goes. Where the 

extrinsic evidence is full, unequivocal and satisfactory, 

the terms of the instrument alone will not suffice to sus

tain a decree denying reforimation. It can not be said 

that there has been a finding on conflicting evidence, 

within the meaning of the established rule of this court, 

in such a case. In the case at bar, the evidence is very 

clear and full. The conveyancer tells us that he copied 

the description from the Roddy mortgage, which included 

both tracts; and the two descriptions are such as to lead 

the reader not unnaturally to take the one as defining or 

explaining the other. The broker who negotiated with 

the mortgagee says he proposed the city property as se

*Does not appear in 111 Iowa.-REPORTEB.
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eurity, and the latter assented thereto. It appears, also, 
that the tract owned by plaintiff was then worth but little, 
and did not become valuable till a later date. Hence there 
is nothing to make it probable that her property was re
lied on. The testimony of plaintiff and her husband is 
clear and positive. The notary, on the whole, corroborates 
them. There is nothing to the contrary beyond the face 
of the instrument, a statement of the mortgagee that he 
had other security made long afterwards, when the city 
property was under foreclosure for taxes, and the fact 
that the Roddy mortgage, which covered both tracts, was 
paid about the time the one in dispute was executed. The 
witness who heard the mortgagee say he had other se
curity did not understand him to refer to the tract owned 
by the plaintiff, and the statement is perfectly consistent 
with her case, since her personal liability as surety mighi 
have been meant. Mr. Topping testifies that lie paid the 
Roddy mortgage with his own funds, and used the pro
ceeds of the loan to buy cattle. Consequently there is 
no such presumption as might have arisen if the mortgage 
in controversy had, as it were, replaced the prior incum
brance. We are of opinion that the finding and decree 
are contrary to the evidence, and should be set aside. The 
ordinary course would be to render a new decree or to 
direct a decree for plaintiff in the district court. But we 
are not entirely satisfied with the former trial; and as 
it 'appears that a foreclosure suit is now pending, in which 
case, or on a new trial of this one, or upon consolidation, 
as the parties may be advised, the facts may be fully de
veloped, we think the interests of justice will be subserved 
by remanding this cause for further proceedings only.  
Such course has been adopted frequently under like cir
cumstances. Clemons v. Heelan, 52 Nebr., 287; Medland 
v. Linton, 60 Nebr., 249; Nebraska Moline Plow Co. v.  
Fuehring, 60 Nebr., 316.  

We therefore recommend that the decree be reversed 
and the cause remanded for further proceedings.  

BARNES and OLDHAM, CC., concur.
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Goble v. Swobe.  

By the Court: For the reasons stated in the foregoing 
opinion, the judgment of the district court is reversed and 

the cause is remanded for further proceedings.  

REVERSED AND REMANDED.  

ALLEN E. GOBLE ET AL., APPELLEES, V. THOMAS SWOBE, 

TRUSTEE, ET AL., APPELLANTS.  

FILED MAY 21, 1902. No. 11,838.  

Commissioner's opinion, Department No. 3.  

1. Trustee: TERMS OF TRUST: BENEFICIAL INTEREST: RIGHT OF Ac

TIoN. Where a trustee refuses to carry out the terms of a trust, 
the party or parties beneficially interested may maintain an 
action in their own right to enforce the trust, and to obtain the 
benefit thereof.  

2. Misjoinder: WArvEa. A misjoinder apparent on the face of the 
petition, is waived if not objected to before the trial.  

3. Objection: DEMAND FOR JuRY. An objection "that the court is 
without jurisdiction to hear a cause on the equity side of the 
court," is not a sufficient demand for a jury, even though the 
action be one at law.  

4. Evidence. Evidence examined and held to support the judgment.  

APPEAL from the district court for Douglas county.  
Heard below before KEYSOR, J. Affirmed.  

Hall & McCulloch, for appellants.  

Charles S. Lobingier, Herbert S. Crane, L. D. Holmes 
and J. J. Boucher, contra.  

DUFFIE, C.  

Milton H. Goble, the father of Allen E. and Gertrude 
Goble, had an interest in Bowling Green, an addition to 
the city of Omaha. The record discloses that he was a 
man of dissipated habits, and on the 18th of March, 1889,
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in order to provide for his children, his friends procured 
him to execute and deliver the following writing: 

"To W. L. Adams, Treasurer, and A. P. Woods, Trustee: 
"GENTLEMEN: I have this day assigned to Thomas 

Swobe $10,000. Ten Thousand Dollars of the monies com
ing to me out of my interest in Bowling Green, to be used 
by him for the benefit of my two children. You will 
therefore pay said sum out of any proceeds coming to 
me since the date of the last dividend, to Thomas Swobe 
taking his receipt for the same as such trustee. He alone, 
has authority to draw and receipt for it. Omaha, March 
18, 1889. MILTON H. GOBLE.  
"Accepted March 18th, 1889.  

"Wm. L. ADAMs, Treasurer, 
"ARTHUR P. WooD, Trustee." 
Allen E. and Gertrude Goble are the children referred 

to in said writing, and their petition contains the follow
ing allegations: "The said Thomas Swobe, as trustee, 
accepted the said trusteeship conferred upon him by said 
assignment, and assumed and agred to perform the duties 
of trustee, for the purposes expressed in said assignment, 
and in pursuance thereof collected and received from the 
said Adams and Wood a large sum of money, to-wit, the 
sum of $480.00; subsequent to the making of said order 
on the 18th of March, 1889, to-wit: on December 23, 
1889, and the said Swobe failed, neglected and refused 
to apply the said sum to the use and benefit of the plain
tiffs, and wrongfully converted it to his own use." It is 
further alleged in the petition that $9,180 only has been 
paid to the guardians of the plaintiffs for their use and 
benefit and there still remains due to them the sum of 
$820, together with interest from the 23d of Decem 
ber, 1889. The district court entered judgment against 
Swobe for $808.16, with interest from the first day of the 
May term, and, against Arthur P. Wood for the sum of 
$572.38, with interest from the first day of the term.  

The appellants insist that the record does not support 
the judgment for the following reasons: "(1.) There is
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no proof that any money due to the plaintiffs in this case 
has been withheld from them. (2.) If the order in this 
case is proved, then the only person having a right to 
control the money is Thomas Swobe, and Wood would be 
under no obligation to pay it to anyone else. (3.) There 
is no right to join Wood and Swobe in this action. (4.) 
There is no jurisdiction in this case on the equity side of 
the court." 

The evidence is clear that Swobe accepted the trust, and 
received and paid over a large amount of the trust fund.  
It is undisputed that the children have now attained their.  
majority, and, this being so, they may maintain an action 
in their own right and name. We think that the law is 
plain that where a trustee refuses to carry out the terms 
of the trust, the party or parties beneficially interested 
may maintain an action in their own right to enforce the 
trust and to obtain the benefit thereof. It is quite plain 
from the record before us that after Wood formally a& 
sumed the obligation conferred upon him by the writing 
above set out, by accepting the same, he received as 
Goble's share of the proceeds of sales of Bowling Green 
the sum of $13,743.33, and of this sum he paid to Swobe 
$9,660 only. This would still leave in his hands $340 of 
the trust fund. Swobe paid to the children, or for their 
benefit, the sum of $9,180 of. the amount paid over to him, 
leaving $480 still in his hands. These sunis, with interest 
thereon, ought to be accounted for by the parties, and 
unless the district court committed some error in the 
trial of the case the judgment should be affirmed. When 
the plaintiffs below called their first witness, objection 
was made to the introduction of any evidence for the rea

,-son "that there is no jurisdiction in equity to try this case, 
and that the court is without jurisdiction to hear the same 
on the equity side of the court." The petition filed by the 
plaintiffs does not designate the action as one at law or 
in equity, and it states in a plain and concise manner 
the facts upon which they asked judgment against the 
defendants. If this is an action at law, the defendants
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were entitled to a jury trial, unless their right thereto was 

waived. If the court regarded the case as one in equity 
and was proceeding to try it as such, the defendants 

should have moved to have it transferred to the law 

docket. and tried as a law action. We do not think that 

the objection that the court had no jurisdiction to try the 

case as one in equity sufficiently raised the question of 

their right to a jury trial. The district courts of this 

state, by express provisions of the statute, have jurisdic

tion of both law and equity actions. That a law action 

may have found its way to the equity side of the docket 

does not defeat the jurisdiction of the court to try the 

case, and if either party to the action desires it tried as a 

law action a specific request to that effect should be made 

upon the court. The general rule appears to be that a 

party waives his right to the trial of a case as a law action 

by a failure to move for its transfer to the law docket, when 

through mistake or otherwise, it has been placed upon the 

equity docket of the court. Walcott v. O'Connor, 163 

Mass., 21; Davis v. Snyder, 45 Nebr., 415. It might also 

be observed that the defendants below have brought the 

case to this court by appeal instead of by petition in error, 
and that they have thus recognized the case as one in 

equity and can not now be heard to complain that it was 

not tried as a law action. It is probable that Swobe and 

Wood could not, against objection made, have been joined 

as party defendants in the action. Wood, by accepting 

-the order made by Milton Goble, agreed to turn over 

$10,000 of Goble's share of the proceeds of the sales of 

lots in Bowling Green to Swobe, while Swobe, by accept

ing the trust, became bound to account for all moneys 

paid him on that account to the cestuis que trust. If they 

were not properly joined in this action, the defect ap

peared on the face of the petition, and should have been 

raised by demurrer. As no objection to the misjoinder 

was made to the trial court, it has been waived and can 

not be urged as reversible error. Snowden v. Tyler, 21.  

Nebr., 199. We think the evidence ample to support the
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judgment. Both Swobe and Wood in conversation had 
with one of plaintiff's witnesses, recognized their liability 
for the amount sued for, and promised to settle it as soon 
as another action which involved Goble's interest in the 
Bowling Green addition had been determined.  

Finally it has been suggested that no present vested in
terest in this fund was conveyed to Allen and Gertrude 
Goble by the writing of March 18, 1889. We do not think 
that this contention can be sustained. In Eaton v. Cook, 25 
N. J. Eq., 55, it is said: "It is not necessary to a trust 
that there should be any transfer of property, whether the 
fund be in the possession of the donor or of another; the 
property may still remain as it was, and the donor may 
constitute himself as the possessor, trustee of it. If a per
son, by a written instrument, or by word, directs his debtor 
to hold the money due, in trust for a third person, and 
such direction is communicated to the debtor, an effectual 
trust in favor of the donee is created, especially where, 
as in this case, the debtor has acted on the direction and 
consented to the arrangement." 

Some technical questions are raised as to the sufficiency 
of the answer filed by the defendants in this case. As 
the case has been correctly determined on its merits, we 
do not care to go into a discussion of technical matters 
of practice. Some authorities have been cited to show 
that an unverified answer does not present any issue for 
the trial court, especially where the defendants have not 
offered evidence in support of the allegations of such an
swer. This rule may be technically correct, but, as the 
plaintiffs filed a reply to the answer filed in this case, 
we do not think that they stand in a position to take ad
vantage of such technicality. Believing that the case was 
correctly determined on its merits, we recommend that 
the judgment of the district court be affirmed.  

AMES and ALBERT, OC., concur.  

By the Court: For the reasons stated in the foregoing 
opinion, the judgment of the district court is

AFFIRMED.
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WALTER T. GORE V. JOHN IZER.  

FILED MAY 21, 1902. No. 11,816.  

* Commissioner's opinion, Department No. 3.  

Conversion: WRONGFUL SALE: DEFENDANT'S CONTROL: KNOWLEDGE 

OF PLAINrlFF'S RIGHTS. is not necessary to the maintenance 

of an action for conversion, by reason of the wrongful sale of a 

plaintiff's goods, to show that defendant exercised control over 

the property with knowledge of the plaintiff's rights, or that a 

demand was made for the goods, while they were in defendants 

possession. Pease v. Smith, 61 N. Y., 477.  

ERROR to the district court for Gage county. Tried 

below before LETTON, J. Reversed.  

W. H. Richards and A. H. Babcock, for plaintiff in 

error.  

R. W. Sabin, contra.  

AMES, C.  

This is an action for the conversion of a hog of the 

alleged value of $13.65. If the hog was converted by the 

defendant, there is evidence teiding to show that the fact 

was accomplished by mistake in this manner: Both par

ties had. a considerable number of animals in the same 

enclosure. On the day on which the offense is charged as 

having been committed, the defendant shipped his hogs 

on board the cars to market. Immediately, at least soon, 

thereafter the hog in question was missed. It is not un

likely that it became mixed with the defendant's hogs, 
and was shipped and sold by him without his knowledge, 

although he denies that such was the fact, and the evi

dence bearing upon the point is conflicting. The jury 

returned a verdict for the defendant, under the usual 

instructions defining conversion as consisting in the un.  

lawful disposing of or appropriating to his own use by one
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man of the property of another. But the plaintiff asked 
that the court give also the following instruction: 

"The jury are instructed that the conversion of prop
erty may be shown by the exercise or control over the 
same, inconsistent with the right of the owner, and by 
depriving him of its possession, without regard to the 
intent with which the act is done. If you find from the 
evidence that on the 31st day of May, 1898, the defendant 
had for shipment sixty-five (65) head of hogs, in the 
stock yards at Liberty, Nebraska, and the plaintiff had 
sixteen (16) head of hogs, in said yards during said day, 
and that said hogs became mixed, as defendant was load
ing his hogs through the chute into the car, and when 
separated, only fifteen head of hogs were in plaintiff's 
enclosure and delivered to him, in said separation, and 
that the defendant loaded the hog described in plaintiff's 
petition with his hogs on the car, and shipped and sold 
the same with his hogs and converted the money to his 
own use, then he is guilty of conversion." 

This instruction is criticised for failure to state the 
number of hogs belonging to the respective parties accu
rately; but that, we think, is a matter of no importance, 
It recites correctly a proposition of law which is appli
cable to a state of facts which the jury might have found 
from the evidence to have existed. Its equivalent was not 
given by the court, and we think its refusal was, under 
the circumstances, erroneous. The jury may not unlikely 
have inferred from the use of the words "wrongful" and 
"unlawful" in the pleadings and in the instructions given, 
that an actually wrongful purpose in the act of taking 
is an essential element in a conversion. Such is not the 
law. 2 Greenleaf, Evidence, sees. 636-642; 21 Ency. P].  
& Pr., 1018, and note. Pease v. Smith, 61 N. Y., 477; 
Spooner v. Manchester, 133 Mass., 270-273. And we think 
that in a case like this the plaintiff had a right to have 
any probable cause for misapprehension by the jury re
moved by instructions. There are other errors assigned, 
but we do not think it necessary to decide upon them.
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It is recommended that the judgment of the district 
court be reversed and a new trial granted.  

DUFFIE and ALBERT, CC., concur.  

By the Court: For the reasons stated in the foregoing 
opinion, it is ordered that the judgment of the district 
court be reversed and a new trial granted.  

REVERSED AND REMANDED.  

ALEXANDER THOM V. COUNTY OF DODGE.  

FILED MAY 21, 1902. No. 11,843.  

Commissioner's opinion, Department No. 3.  

1. Statutory Bond: OBLIGOR: INTEREST OF WITNESS: BOND As Evn

DENCE. When, for the purpose of showing the interest of a wit
ness, it has been proved that he is one of the obligors upon a 
statutory bond, the terms and obligations of which are matters 
of common knowledge, it is not error to refuse to admit the 
bond itself in evidence.  

2. Instructions: ISSUES: EVIDENCE: QUESTIONS OF FACT. It is error 
to submit to a jury by instructions questions of fact not em
braced in the issues, or concerning which there is no evidence.  

3. Land-Owner: PUBLIC ROAD: INCIDENTAL DRAINAGE. A land-owner, 
through or adjacent to whose lands is constructed and main
tained a public road, has a right to such advantage from it by 
way of drainage, as is incidental to its existence, and does not 
inconvenience the public or individuals, or injure the public 

work.  

ERROR from the district court for Dodge county. Tried 
below before GRIMISON, J. Reversed.  

Enos F. Gray and George L. Loomis, for plaintiff in 
error.  

Grant G. Martin, Robert J. Stinson, Olark C. McNisk 
and Friank Dolezal, contra.
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AMES, C.  

This is a proceeding under chapter 89 of the Compiled 
Statutes to obtain a right of way for a drainage ditch 
across a tract of land belonging to the plaintiff in error.  

An appeal was taken to the district court from an assess

ment of damages by the county board. In the course of 

the trial three errors are alleged to have intervened, which 

the plaintiff in error seeks to have corrected by this 
court.  

1. It was disclosed on the trial that two of the witnesses 

adverse to the plaintiff in error were petitioners for the 

construction of the ditch, and had signed the bond pre
scribed by section 16 of article I of the chapter, so as to 
enable the work to be prosecuted during the pendency of 
the appeal. The plaintiff in error, for the purpose, as 
he says, of showing the interest of the witnesses, then 
offered the bond itself in evidence, but the offer was de
nied. We do not see that he was prejudiced by the ruling.  
The execution and delivery of the bond in conformity to 
the statute, were admitted. Its terms and conditions. and 
the obligation it imposed upon the witnesses are, there
fore, matters- of common knowledge, and no useful pur
pose would have been served by making the instrument 
itself a part of the record.  

2. The court, at the request of the county, instructed 
the jury that, if the ditch "will form an outlet for lateral 
ditches on plaintiff's land, and thereby provide a means 
of draining plaintiff's lands * * * this would be a 
special benefit to plaintiff's lands, which you are per
mitted to consider in determining the question as to 
what extent his land is benefited by said proposed ditch." 
It does not appear that the construction of any lateral 
ditch upon the plaintiff's land was contemplated as a part 
of the improvement in question or otherwise, nor is there 
any evidence that the land was capable of drainage by 
that means. The instruction seems, therefore, to be 
clearly obnoxious to the familiar rule in this court against
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submitting to a jury by instructions questions of fact not 
embraced in the issues, or concerning which there is no 
evidence. The defendant in error seeks to uphold the in
struction as having reference to such furrows and chan
nels upon the surface of the land as are incidental to its 
cultivation, but this interpretation is manifestly too far
fetched. By common understanding a lateral ditch to a 
drainage ditch is itself a ditch especially constructed for 
the purposes of drainage.  

3. Along the margins of the plaintiff's lands were cer
tain public roads at the sides of which were the usual bor
row pits or road ditches, which served or might serve, to 
sone-extent, to relieve the lands of surface water. The 
jury were instructed, at the request of the county, that 
these ditches were constructed exclusively for the drain.  
age of the road, and that no person has a right to use 
them for the drainage of land, and that in considering 
the question of benefits, they were not to consider that the 
plaintiff had any vested right to the use of such ditches 
and the road grades for the drainage of his land. We 
think this instruction is somewhat broader than was war
ranted. Precisely what was meant by "vested right" we 
do not know, but we think that, so long as the road is 
iaintained, the plaintiff has a right to such advantage 
from it, by way of drainage of his land, as is incidental 
to its existence and does not inconvenience the public or 
individuals or injure the public work. So far as appears, 
the road is likely to be maintained perpetually in sub
stantially its present condition. If such drainage as is 
incidental thereto and does not injure or inconvenience.  
the public or individuals, siffices to relieve the plain
tiff's lands from surplus water, his property will not be 
benefited by the building upon it of a drainage ditch. That 
(his instruction was intended covertly to negative this 
idea, and that it very probably was understood by the 
jury as so doing, appears to us to be quite evident, and 
we are therefore of opinion that the giving of it was 
error.
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For these reasons we recommend that the judgiient of 
the district court be reversed, and a new trial granted.  

DUFFIE and ALBERT, CC., concur.  

By the Court: For the reasons stated in the foregoing 
opinion, it is ordered that the judgment of the district 
court be reversed and a new trial granted.  

REVERSED AND REMANDED.  

GEORGE PERKINS ET AL. V. HELEN MILTON.  

FILED MAY 21, 1902. No. 11,693.  

Commissioner's opinion, Department No. 3.  

Bastardy Proceedings: RECOGNIZANCE: CONDITION: RENEWAL: FAIL
uRE To APPEAR: LIABILITY. A recognizance in a bastardy pro
ceeding, conditioned that the accused shall appear at the next 
term of the district court to answer such accusation, and abide 
the order of the court, is limited to the term at which it exacts 
the appearance, and where the case is continued to a subsequent 
term without a renewal of such recognizance, and the defendant 
fails to appear at such subsequent term, there is no liability 
on the recognizance.  

ERROR to the district court of Saline county. TI'ried 
below before HASTINGS, J. Reversed.  

Richard S. Norval, J. J. Thomas and (corge H. Hast
ings, for plaintiff in error.  

Fayette I. Foss, John D. Pope. I. V. Kohout and R.  
D. Brown, contra.  

ALBERT, C.  

On April 6, 1897, one Herbert Perkins was given a pre
liminary hearing before 0. G. Ellsworth, a justice of the 
peace in and for Saline county, Nebraska, upon a com
plaint filed by the defendant in error, Helen Milton,
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charging him with being the father of a bastard child of 
which she was then pregnant. Upon this hearing it was 
adjudged. by the justice that there was reasonable cause 
for the filing of said complaint; whereupon the defendant 
entered into a recognizance for his appearance at the next 
term of the district court to be thereafter held in said 
county, with George Perkins, H. P. King, Edwin C. Biggs 
and R. S. Norval, as sureties. The recognizance is in the 
usual form, and is conditioned "that if the said Herbert 
Perkins shall appear at the next term of the district court 
to be held in and for Saline county, Nebraska, to answer 
such accusation, and to abide the order of the court 
thereon, then this recognizance to be null and void; other
wise to remain in full force and effect." The next tern 
of the district court for Saline county, Nebraska, con.  
vened May 10, 1897. On May 15, 1897, the May term 
of the district court for Saline county for that year ad
journed sine (lie. The defendant in that case appeared at 
the next or May, 1897, term of said district court, and his 
father, who was one of his bondsmen, and also R. S. Nor
val, another of his bondsmen, likewise appeared at the 
same term of court. There was no order of any kind made 
in said bastardy proceedings during the May, 1897, term 
of said district court. The second term of the district 
court held in Saline county, after the date of the recog
nizance, convened on October 18, 1897. On October 29, 
1897, after the trial of the said cause at the October term 
of said court, the jury found Herbert Perkins guilty as 
charged in the complaint, and on November 5, 1897, 
Herbert Perkins not appearing in -court, the bond was de
clared forfeited.  

The action upon the recognizance was commenced in the 
district court of Saline county, and is brought in the name 
of Helen Milton, who sues for and on behalf of Saline 
county, against Herbert Perkins, George Perkins, Horace 
P. King, Edwin C. Biggs and Richard S. Norval. There 
was no service of summons on the defendant Herbert Per
kins in this action, and he made no appearance therein.  

58
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Before the case was tried in the district court, Edwin C.  
Biggs died, and no revivor was ever had in the action 
against his estate, and no judgment was rendered against 
him or his estate. The action proceeded against the other 
defendants. A trial to the court resulted in a finding and 
judgment for the plaintiff. The defendant brings the case 
here on error.  

The judgment in this case can not stand, because the lia
bility of the defendants on the recognizance ended when 
the defendant appeared at "the next term of the district 
court." State v. Murdock, 59 Nebr., 521; Hesselgrave v.  
State, 63 Nebr., 807. It is urged that there were reasons 
for not trying the case at the term at which the defendant 
was bound to appear, but we are unable to see how that 
has any bearing on the liability of the defendant on the 
recognizance. The terms of the recognizance did not re
quire the defendant in the bastardy proceedings to appear 
from term to term until it was possible or convenient to 
try the case, but to appear at the next term. If for any 
reason the case could not be tried at that term, the means 
were at hand whereby the prosecution might have secured 
the attendance of the defendant at a subsequent term. A 
failure to employ such means does not extend the liability 
of the -defendant in this case. There is some question 
whether the plaintiff had legal capacity to maintain this 
action. On that question we express no opinion.  

It is recommended that the judgment of the district 
cqurt be reversed, and the cause remanded for further pro
ceedings according to law.  

AMEs and DUFFIE, CC., concur.  

By the Court: For the reasons stated in the foregoing 
opinion, the judgment of the district court is reversed and 
the cause is remanded for further proceedings according 
to law.  

REVERSED AND REMANDED.
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ANDREW D. RICKETTS ET AL. V. JOHN A. BUCKSTAFF ET AL.  

FILED MAY 21, 1902. No. 11,854.  

Commissioner's opinion, Department No. 3.  

1. Written Contract: CONSTRUCTION: REJECTION OF CERTAIN WonDs: 
INTENTION OF PARTIEs. A construction of a written contract, 
which requires the rejection of certain words, is unwarranted 
where the rejection of such words would defeat the intention of 
the parties.  

2. Sufficiency of Tender: OBJECTIONs. Where the question of the 
sufficiency of a tender arises in the course of the trial of a 
cause, and it appears that such tender was rejected on'specific 
grounds, other objections to the tender will not be considered.  

ERROR from the district court for Lancaster county.  
Tried below before HOLMES, J. Reversed.  

Ricketts <& Ricketts, for plaintiffs in error.  

Charles 0. Whedon, contra.  

ALBERT, 0.  

This is an action in replevin, brought to recover pos
session of 7,600 bales of hay. The legal title of the plain
tiffs to the property is conceded. The defendants claim 
the right of possession by virtue of a lien for storage. That 
the property was delivered by the plaintiffs to the defend
ants for storage, and stored by the latter, is also conceded.  
The plaintiffs allege payment of a part of the charges for 
storage, and a tender of the balance. The defendants in
sist that the tender was insufficient in amount. The cause 
was submitted to the court without a jury. There was a 
finding and judgment for the defendants. The plaintiffs 
bring the record here for review.  

Whether plaintiffs' tender was sufficient in amount de
pends upon the construction to be placed on the contract 
of the parties. The contract was reduced to writing, and 
is as follows:
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"LINCOLN, NEB., September 12, 1894.  
"A. D. Ricketts & Co., City: 
- "GENTLEMEN-We will receive and store for you twenty
five or more cars of hay in bales, on the following terms 
and conditions: For all hay received on track at our 
warehouse, cor. 6th and L sts., in this city, we will receive 
and store for you at the following rates: For one Mo. or 
fraction thereof two cts. pr. Mo. per bale of 75 lbs. For 
two Mo. or fraction thereof one & one-half cts. per Mo.  
pr. bale of 75 lbs. For three Mo. or fraction thereof one 
& one-fourth cts. pr. Mo. per bale of 75 lbs. For four Mo.  
or fraction thereof one ct. per. Mo. pr. bale of 75 lbs. For 
five Mo. or fraction thereof three-fourths cts. pr. Mo. pr.  
bale of 75 lbs. For six Mo. or fraction thereof five-eighths 
cts. pr. Mo. pr. bale of 75 lbs.  

"If the average weight is above or below 75 pounds per 
bale, then we are to receive the same proportionate weight 
per bale as above specified, we to keep an accurate account 
of the number of bales received and make deliveries only 
on your written order. We to hold ourselves responsible 
for any shortage in bales not accounted for by your orders, 
except loss by fire or the elements.  

"When deliveries are made to your team at our ware
house you to furnish one-half the labor to load the same.  
We to load in cars at our warehouse all hay shipped out 
in car lots.  

"Payment for the previous month's storage to be made 
on the first of each month.  

"INEB. IMPL. & FORWD. CO., 
"Per J. F. BARR.  

"Accepted, A. D. RICKETTS & CO.  
"Signed in duplicate.  

"We will haul all your hay from the Rock Island freight 
depot to our warehouse for the sum of twenty-two and one
half (22) cts. per ton. "NEB. IMP. & F. Co., 

"By J. F. BARR." 
The defendants insist that a proper construction of the 

contract would entitle them to 2 cents per bale for the first
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month, 12 cents per bale for the second month, and so on 
so that the total charges for six months would be 7-I cents 
per bale. We do.not think the instrument will admit of 
that construction. The defendants' offer was, not to store 
the hay the first month for 2 cents for each bale, the sec
ond month for 1- cents a month per bale, and so on, but 
to store it one month for 2 cents per bale, two months for 
li cents a month per bale, etc. Each rate fixed by the 
offer, is, by the terms of the instrument, a rate per month.  
To adopt the defendants' construction, would require the 
rejection of the phrase "per month," which runs through
out the offer. That phrase is so clearly a part of the con
tract that its rejection would be setting at naught the 
manifest intention of the parties, which is permissible 
under no canon of construction of which we have knowl
edge. The plaintiffs insist that by the terms of the con
tract the storage charges were uniform for the whole num
ber of months the hay was left in storage; that is, if left 
in storage one month the charges would be 2 cents per 
bale, two months 1-2 cents-per bale per month, and so on.  
The defendaints suggest a difficulty in the way of the adop
tion of this construction, and that is that the contract 
provides for the monthly payment of storage, and that, 
as the contract is silent as to the number of months the 
hay was to be kept in storage, it would be impossible to 
ascertain, at the end of each month, the amount due for 
the preceding month. That objection would be entitled 
to great weight were we compelled to confine ourselves 
to the writing itself; but it must be kept in mind that the 
question under investigation is the sufficiency of the tender 
made by the plaintiffs. The evidence shows that in March, 
1895, the defendants notified the plaintiffs that the con
tract would expire on the first day of the succeeding month, 
which would be six months from the date the hay was 
delivered for storage. In making their tender, the plain
tiffs had a right to adopt the defendants' construction of 
the contract as to the time it was to run. The defendants, 
having signified their construction of the contract in this
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particular, are in no position to complain if the plaintiffs, 
in making their tender, adopted that construction as the 
basis of their computation of the amount due. Under this 
construction of the contract the storage charges for the 
entire six months would be $285. Of this amount $76 was 
paid about the 1st of November, 1894. From that date, 
at different times, the plaintiff tendered the amounts fall
ing due, computed on the basis of a six-months' contract.  
The final tender was made on the 18th day of March, 1895, 
and was $209, which, added to the $76 hereinbefore men
tioned, covered the entire amount of storage charges for 
the entire period. The defendants now object to some of 
the tenders on the ground that they were made by check, 
and were not unconditional. No such objection was urged 
against the tenders when made. They were objected to 
on the sole ground that under the construction placed upon 
the contract by the defendants hereinbefore mentioned the 
amount tendered was insufficient. It is well settled that 
where a tender is rejected on one ground, other objections 
thereto are waived. The plaintiffs, having paid a part of 
the storage charges and made due tender of the balance 
due, under a proper construction of the contract, were 
entitled to the possession of the hay, and the judgment of 
the district court is erroneous.  

It is therefore recommended that the judgment of the 
district court be reversed, and the cause remanded for 
further proceedings according to law.  

AMES and DUFFIE, CC., concur.  

By the Court: For the reasons stated in the foregoing 
opinion, the judgment of the district court is reversed, 
and the cause remanded for further proceedings according 
to law.  

REVERSED AND REMANDED.
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United States Nat. Bank of Holdrege v. Forstedt.  

UNITED STATES NATIONAL BANK OF HOLDREGE V. PER 

FORSTEDT.  

FILED JUNE 4, 1902. No. 11,922.  

Bank: OTHER CORPORATION: NoTIcE or CHARACTEB OF TRANsACTION: 

PERSONNEL OF WORKING FORCE. The rule is well settled that a 

bank or other corporation, being once charged with notice of 

the character of a transaction, continues to be affected by such 
notice, whatever changes may occur in the personnel of its 
working force.  

ERROR from the district court for Phelps county, Tried 

below before ADAMS, J. Affirmed.  

Clency St. Clair and Charles St. Clair, for plaintiff in 
error.  

A. J. Shafer, contra.  

PER CURIAM.  

This was an action by Per Forstedt against the United 
States National Bank of Holdrege to recover the penalty 

provided for in section 5198 of the national banking act.  

In our opinion there is no fairly debatable question in the 

case. The jury were well warranted in finding that the 

defendant knowingly contracted for and received interest 

in excess of ten per cent., and that the amount so received 

was at least fifty per cent. of the verdict and judgment.  

The contention of counsel for the bank that the bank offi

cers who actually received the last payments upon the 

usurious contract were not connected with the bank at the 

time the contract was made, and were therefore ignorant 

of the fact that it was tainted with usury, is, of course, 
without merit. The rule is that a bank or other corpora

tion, being once charged with notice of the character of 

a transaction, continues to be affected by such notice what-
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ever changes may occur in the personnel of its working 
force.  

The decision of the court is manifestly right and is 

AFFIRMED.  

NOTE.-NOtiC6 to Corporatio.-A corporation can not receive infor
mation or notice of any fact but through the senses of the members 
composing the corporation. Underwood, J., in Lyne v. Bank of Ken
tucky, 5 J. J. Marsh. [Ky.], 545, 559.-REPORTER.  

JOSEPH S. HART, APPELLEE, V. MICHAEL McDONNELL, AP
PELLANT.  

FILED JuNE 4, 1902. No. 11,955.  

1. Sheriff: SALE OF REAL ESTATE: CERTIFICATE OF LIENS: ATrOrnITY.  
The authority of a sheriff or other officer to sell real estate 
under a decree of foreclosure, does not depend upon the pro
curement and filing of certificates of liens.  

2. Judicial Sale: LIENS: CoNFiRMATIoN. Where property brings at 
judicial sale two-thirds of its gross value, the sale should be 
confirmed notwithstanding the failure of the sheriff to file in 
the office of the clerk of the district court in due time the 
treasurer's certificate showing the amount of a tax lien.  

APPEAL from the district court for Gosper county.  
Heard below before NORRIS, J. Affirmed.  

Webster S. Morlan, for appellant.  

John T. McClure, contra.  

PER CURIAM.  

This is an appeal from an order of the district court 
of Gosper county confirming a sale of real estate made by 
the sheriff of said county under a decree of foreclosure.  
The only ground upon which counsel rely for a reversal of 
the order is that the treasurer's certificate, showing a lien 
for taxes upon the property in question, was not filed in 
the office of the clerk of the district court until the day
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of the sale. It appears to be conclusively established by 
the record that the sheriff applied to the treasurer and ob
tained from him a certificate showing that there was a 
tax lien upon the property amounting to $5.57, and that 
the amount of such lien was deducted from the gross value 
of the hud, but that the certificate was not filed until the 
day of the sale. Notwithstanding this irregularity, we 
think, upon the admitted facts, the sale was properly 
approved and that the order of confirmation should be 
affirmed. The authority of the sheriff to make the sale did 
not depend upon the procurement and filing of the cer
tificates of liens. That proposition is thoroughly estab
lished by the decisions of this court. OraiU v. Stcvenson, 
15 Nebr., 362; Smith v. Fomworthy, 39 Nebr., 214; Amen
can Investment Co. v. McGregor, 48 Nebr., 779. The 
sheriff having, according to these cases, authority to sell, 
the only question to be considered is whether the owner 
of the equity of redemption was prejudiced by the irregu
larity of which he complains. The rule is well established 
that the failure of appraisers to deduct liens affords no 
sufficient ground for vacating the sale, where it appears 
that the property sold for two-thirds of its gross value.  
La Selle v. Nicholls, 56 Nebr., 458; Beraheiiner v. Hanter, 
59 Nebr., 733. The property here in question did sell for 
two-thirds of its gross value, and, since the appellant 
would not have been injured if the appraisers had failed 
to deduct the lien or had wrongfully deducted it, we are 
unable to perceive how the failure to file, in the office of 
the clerk of the district court, evidence of the existence 
of the lien could furnish any just ground for complaint.  

The order of confirmation is 
AFFIRMED.  

NOTE.-Sheriff.--Execution Sale.-At a judicial sale, the sheriff 
simply sells the property of the defendant in the thing, whatever 
that property may be; and warrants nothing; either as to title or 
quality. The rule of caveat emptor applies sine cera. Hart v. Hampton, 
7 T. B. Monroe [Ky.], 381, 18 Am. Dec., 186.-REPORTER.
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BEDA C. NOREEN v. LoUIs P. HANSEN.  

FILED JUNE 4, 1902. No. 11,982.  

1. Married Woman: LIABILITY FOR NECESSARIES: EXECUTION AGAINST 

HUSB3AND: BILL OF RIGHTS. The statute (Compiled Statutes, 
ch. 53, sec. 1) making the property of a married woman liable 
for the payment of all debts contracted for necessaries fur
nished to her family after execution against her husband for 
such indebtedness has been returned unsatisfied, is not in con
flict with section 3 of the bill of rights.  

2. Married Woman's Act: EXECUTION AGAINST HUSBAND: RETURN 

NULLA BONA: LIMITATION. In cases arising under the proviso 

of section 1 of the married woman's act, the cause of action 
does not arise, and the statute of limitations does not begin to 
run, until an execution upon a judgment against the defendant's 
husband has been returned unsatisfied.  

3. Evidence. Evidence examined, and found sufficient to sustain the 
judgment.  

ERROR from the district court for Dodge county 
Tried below before GRiMISON, J. Affirmed.  

Fred W. Button, for plaintiff in error.  

C. E. Abbott, contra.  

PER CURIAM.  

This action, by Louis P. Hansen against Beda C. Noreen, 
based upon the proviso of section 1 of the married woman's 
act (Compiled Statutes, ch. 53), was tried without a jury 
and resulted in a finding and judgment in favor of the 
plaintiff. The petition alleges that Andrew F. Noreen 
and Beda C. Noreen are husband and wife; that the plain
tiff sold and delivered to them groceries for consumption 
in their family; that said groceries were necessaries; that 
a judgment for said groceries was recovered against An
drew, and that an execution issued on such judgment had 
been returned unsatisfied. The defenses pleaded in the 
answer are (1) that the statute is unconstitutional; (2) 
that the statute of limitations has run against the action;
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and (3) that the evidence fails to show that the judgment 
against Andrew was for necessaries.  

The defendant has failed to point out any reason to 
support her contention that the legislature is without 
power to impose upon a married woman the duty of pro
viding for herself and those constituting the members of 
her family, and we are not aware of any provision of the 
constitution with which this statute is in conflict. Its 
validity has been recognized in at least three decisions of 
this court. George v. Edney, 36 Nebr., 604; Small v. San
dall, 48 Nebr., 318; Fulton v. Ryan, 60 Nebr., 9.  

The contention that the statute of limitations has run 
against the action can not be sustained. The liability. of 
a wife under the statute is secondary; she is a surety for 
her husband, and the cause of action does not arise against 
her until an execution based upon a judgment against her 
husband has been returned unsatisfied. Frost v. Parker, 
21 N. W. Rep. [Ia.], 507.  

The claim that the evidence does not support the find
ing and judgment is grounded entirely upon the evidence 
of the defendant and her husband that the groceries in 

question were furnished to Mr. Noreen to enable him to 

conduct a boarding house. There is evidence tending to 
show that the Noreens kept boarders, but inasmuch as it 

is conceded that the Noreen family consisted of six per
sons, and that the entire grocery account amounted to 
only about $10 per month, we are satisfied that the court 
did not err in holding that the groceries furnished were 
necessaries for the family, within the meaning of the 
statute.  

The judgment of the district court is 
AFFIRMED.  

NOTE.-Husband and Wife.-Married Woman.-Under a statute which 
provides that "either husband or wife may enter into any engage
ment or transaction with the other, or with any other person, re
specting property, which either might, if unmarried," a married 
woman is authorized to execute a promissory note with her husband; 
and she is liable thereon, though the note is given for the individual 
debt of her husband. Miller v. Purchase, 5 S. Dak., 232.-REPORTER.
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Leldigh v. Pribble.  

GEORGE W. LEIDIGH V. ELIZABETH J. PRIBBLE.  

FILED JuNE 4, 1902. No. 11,867.  

1. Appeal-Undertaking: NON-RESIDENT SURETY: VALID AND EFFEc
TIvE. An appeal-undertaking given under section 1007 of the 
Code of Civil Procedure is valid and effective, although the only 
surety by whom it was executed is a non-resident of the county 
in which the action is pending.  

2. -: - : ACTION ON UNDERTAKING: ESTOPPEL. A party who 
obtains a dismissal of an appeal on the ground that his ad
versary failed to comply with an order requiring him to furnish 
a resident surety on an appeal undertaking is not, in an action 
upon such undertaking, estopped from asserting that the bond 
is valid and binding upon the non-resident surety by whom it 
was executed.  

3. Appeal: UNDERTAKING: SURETY: OBLIGATION. The undertaking of 
a surety upon an appeal bond given under the statute relative 
to appeals from justices of the peace is, in substance, that he 
will satisfy any judgment against his principal that may result 
from a trial in the district court or from a failure to effectively 
prosecute the appeal.  

ERROR from the district court for Lancaster county.  
Tried below before FRosT, J. Affirmed.  

Jefferson H. Broady, for plaintiff in error.  

John S. Bishop, contra.  

SULLIVAN, C. J.  

This was an action by Elizabeth J. Pribble against 
George W. Leidigh upon an undertaking given under the 
provisions of section 1007 of the Code of Civil Procedure.  
From a judgment in favor of the plaintiff, the defendant 
prosecutes error.  

The facts in the case, so far as they are material to the 
question raised by the petition in error and discussed in 
the briefs of counsel, are these: Pribble sued Romine be
fore Roberts, a justice of the peace for Lancaster county, 
and recovered a judgment for $23. Romine removed the 
case by appeal to the district court, the statutory under-
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taking being signed by Leidigh as surety. In the district 
court, at the instance of Pribble, and for the reason that 
Leidigh was a non-resident of Lancaster county, an order 
was made requiring Romine to give an additional surety 
upon the appeal bond. This order was not complied with, 
and the appeal was therefore dismissed. Leidigh's defense 
to the present action is that the plaintiff, having obtainied 
an order dismissing the appeal on the ground that the 
bond was insufficient, is now precluded from insisting that 
such bond is a valid and enforceable contract. In our 
opinion, the doctrine of estoppel has no application to the 
facts of this case. The plaintiff never contended that the 
bond was void; on the contrary, its validity seems to have 
been at all times conceded. The jurisdiction of the dis
trict court over the case by virtue of the appeal was never 
questioned. The contention of plaintiff was that she was 
entitled to a resident surety, and that the defendant should 
be denied a trial on the merits unless lie furnished such 
surety. This view of the matter was adopted by the court 
and made the basis of its action. Whether the decision 
upon the motion to dismiss the appeal was right or wrong 
is not material to the question we are now considering.  
It is enough for our present purpose to know that the 
plaintiff's positions in the two cases are not inconsistent; 
that she is not repudiating in this case the theory on which 
she prevailed in the other. The defendant's undertaking 
was effective; it served some of the purposes for which 
it was given; it prevented the immediate enforcement of 
the judgment; it divested the justice of the peace of juris
diction, and transferred the case to the district court for 
further proceedings. These things were beneficial to Ro
mine, and prejudicial to the plaintiff. The undertaking 
of a surety on an appeal bond is not that he will pay if his 
principal is defeated in a trial on the merits, but rather 
that he will satisfy any judgment that may result from 
a trial in the district court, or from a failure to effectively 
prosecute the appeal. Flanagan v. Cleveland, 44 Nebr., 
58. This is made entirely clear by section 1014 of the Code
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of Civil Procedure, which declares: "When any appeal 

shall be dismissed, or when judgment shall be entered in 
the district court against the appellant, the surety in the 

undertaking shall be liable to the appellee for the whole 

amount of the debt, costs, and damages recovered against 

the appellant." The order of the court dismissing the ap

pl1 ended the controversy, and gave an immediate right 
of action on the bond. The condition requiring the appel

lant to prosecute his appeal to effect was then broken, and 

the damages were fixed by the section of the statute above 

quoted. Both on principle and authority we .are satisfied 

that the judgment of the district court is right, and should 

be affirmed. Gudtner v. Kilpatrick, 14 Nebr., 347; Adamrn.' 

v. Thompson, 18 Nebr., 541.  
A.FFIRMED.  

PHILIP DUNN V. HARRIET BOZARTH ET AL.  

FILED JUNE 4, 1902. No. 8,984.  

1. Sureties: CosTs: JUDGMENT: SUtMARY PROCEDURE: RULE 12: 

ERROR on APPEAL. The provisions of sections 612 to 616 of the 

Code of Civil Procedure, and especially of the latter section, do 

not authorize by summary proceedings the entry of a judgment 

for costs against sureties on a cost bond which is required to be 

given by the plaintiff in error or appellant under rule 12 adopted 

by this court, with reference to security for costs in actions 

brought here on error or by appeal.  

2. -: - : -: - : - : SciRE FACIAS: MOTION AND 

NOTICE. The court is not authorized by the issuance of a writ 

of scire facias, or on a motion and notice to the adverse party 

in lieu thereof, to order an execution to issue against sureties 

on a cost bond, given in pursuance of the provisions of rule 12, 

for the costs made in the action in which the cost bond was 

given, and which are assessed against a plaintiff in error or ap

pellant, or for the amount thereof remaining unpaid.  

3. -: -: -: -: -: CIVIL ACTION. The right to enforce 

the liability of a surety on such cost bond is by proceeding in 

an ordinary civil action on the undertaking and in pursnance 

of the rules governing civil actions generally.
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ERRoR from the district court for Gage county. Tried 
below before LETTON, J. Heard on motion for judgment 
against sureties on cost bond. Motion overruled.  

Robert Ryan, for the motion.  

Joseph E. Cobbey, contra.  

HoLCoMB, J.  

On a motion, and notice to the adverse parties, we are 
asked to enter judgment against the sureties on a cost bond 
given in pursuance of the requirements of rule 12, adopted 
by this court, with reference to security for costs; or, 
in the event the motion to enter judgment is not sus
tained, to issue execution against the sureties on the 
cost bond for the amount of the unpaid costs in the 
case at bar taxed against the plaintiff in error, the 
principal on the undertaking. Rule 12 (52 Nebr., xiii) 
provides, in substance, that a plaintiff in error in each 
case brought to this court shall give security for costs by 
filing a bond with one or more sureties, in the sum of $50, 
to be approved by the clerk of the district court from which 
the cause is brought, conditioned for the payment of the 
costs of this court. The bond in question complies with 
the provisions of the rule, runs to the defendant in error, 
and is conditioned that the plaintiff in error shall pay all 
costs adjudged against him by the supreme court, not ex
ceeding, of course, the penalty named in the bond, viz., 
$50. Our authority to enter the judgment prayed for 
against the sureties or issue an execution on the record 
as though the obligation for costs was in the nature of a 
judgment on which an execution may be issued is predi
cated on two propositions, which are advanced as reasons 
why the relief asked for may properly be granted. First, 
it is said that the provisions contained in sections 612 to 
616 of the Code of Civil Procedure, and especially the lat
ter section, authorize the rendition of judgment against 
sureties for costs, and awarding execution thereon. An
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examination of the sections referred to convinces us that 
they refer alone to actions brought in any county in the 
state where the plaintiff is a non-resident of the county 
in which the action is brought, security for costs in such 
case being required, and which may be given by an i)

dorsement to that effect on the summons, or by signing cho 
name of the surety for costs on the complaint filed in the 
action. Section 616 authorizes the entry of judgment for 
costs against the surety on motion and ten days' notice 
for the amount adjudged against the plaintiff or the urn 
paid part thereof, and execution may issue as in other 
cases. The sections referred to, it is obvious, are not ap
plicable to error proceedings brought in this court where 
a cost bond is, under a rule of court, required to be given 
as in the case at bar. Overstreet v. Davis, 24 Miss., 393; 
Martin v. Avery, 8 Ala., 430.  

The second proposition advanced by counsel presenting 
the motion is that, if the sections referred to are insuff
cient authority to the court for granting the relief asked, 
then the court is authorized by virtue of the common law 
to enforce the payment of the unpaid costs against the 
sureties on the cost bond by the writ of scire facias, or 
in lieu thereof, under our practice, by the filing of a motion 
on notice to the opposite party, as has been done in the 
present instance. Proceedings of this character can only 
be justified on the theory that there is such a record as 
conclusively establishes an obligation on the sureties, the 
satisfaction of which may be enforced by execution, and 
that the court has acquired jurisdiction over them for 
the purpose of enforcing the obligation as fixed and de
termined by such record. It is manifest that as a basis 
for the issuance of an execution there must be a judgment 
in fact or a record in the nature of a judgment for the sat
isfaction of which a general execution may properly be re
sorted to. Can it be said that the writ of scire facias, or 
in lieu thereof an order on motion and notice under our 
present practice, similar to the writ, and serving the same 
office, may be resorted to for the purpose of enforcing the
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unpaid costs as against sureties on the cost bond, and 
without proceeding in an ordinary action to first establish 
their liability. To support the proposition contended for, 
we are cited to some very early cases in Maine and Massa
chusetts, where it was held an indorser of a writ issued 
at the beginning of a civil action, who had obligated him
self for the payment of 'laintiff's costs, might be pro
ceeded against for such costs where the plaintiff failed to 
pay by the writ of scire facias. It appears that this re
quirement for security for costs arose by statute, and this 
particular remedy was resorted to as a convenient method 
of enforcing the right given by such statute. The indorser 
of the writ for the costs assessed in the case against the 
plaintiff was treated as having incurred a liability analo
gous to that of those who were sureties on bail given for 
the payment of a debt to prevent imprisonment where im
prisonment for debt was lawful, or to the enforcement of 
the obligation of sureties on bail or recognizance which 
has been forfeited in criminal proceedings. Says the 
supreme court of Maine (Merrill v. Walker, 24 Me., 237) : 
"The proceeding by scire facias was an appropriate mode 
for the purpose, and judiciously adopted. The case of in
dorsement is analogous to that of bail. The one is to se
cure the plaintiff in case of the avoidance of the defendant, 
and the other to secure the defendant in case of the avoid
ance of the plaintiff. In both cases the cause of action 
arises from matter of record. In both cases the cause of 
action is but an incident to a principal cause of action, 
already determined, the proceedings in which are matters 
of record. A proceeding, therefore, by a species of judicial 
writ, to complete the remedy growing out of the original 
action, is obviously appropriate; and should not be de
parted from till a statute alteration to the contrary shall 
have taken effect." See, also, Reid v. Blaney, 2 Me., 128; 
How v. Codman, 4 Me., 79; Miller v. Washburn, 11 Mass., 
411; McGee v. Barber, 14 Pick. [Mass.], 212. The writ 
originally in any of the jurisdictions to which our atten
tion has been called can issue only on a judgment rendered 
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in the action, or a record in proceedings of so conclusive 
a nature as to be tantamount to a judgment, and on which 

execution would lie for its satisfaction, such as a forfeited 

recognizance, bail bond, etc. It is issued only against a 

party to the record, one who is bound by its terms to the 

same extent as he would be concluded by a judgment to 

which he was a party litigant. It is founded on some mat

ter of record, as a recognizance or judgment, on which it 

lies to obtain execution, and is usually deemed a judicial, 
and not an original, writ. 19 Ency. Pl. & Pr., 262, and 

authorities cited. It is a warning given to the defendant 

to appear in court and plead in bar to the execution, or 

show any cause, if he can, by release, discharge or other

wise, why execution should not issue on the judgment or 

record against him. 21 Am. & Eng. Ency. Law, 852, and 

authorities cited. It follows from what has been said that 

the record on which the writ will lie, must be of such a na

ture as to conclude the parties against whom it is asked 

from interposing any defense to its issuance except that 

which may be pleaded in bar ar abatement or in discharge 

or satisfaction. The record must also be of such a nature 

as to show the jurisdiction of the court over the person 

against whom the writ is asked. While it is held in some 

jurisdictions that matters of record pertaining to forfeited 

recognizances, bail bonds, and indorsements as security 

for eosts warrant proceedings against those liable on such 

undertakings by writs of scire facias, such has never been 

the practice in this state. King v. State, 18 Nebr., 375.  
The parties enforcing their rights under such obligations 

have always been required to pursue their remedy by an 

ordinary action on the obligation, bring the parties within 

the jurisdiction of the court and obtain judgment to be 

enforced in the usual way. Any exception to this rule is 

only where by express statute other proceedings are au

thorized. The record on which the writ may issue presup

poses the jurisdiction of the court over the person against 

whom issued, and this can result only where the parties 
have, by their voluntary action, submitted themselves to
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the jurisdiction of the court, and authorized the rendi
tion of the judgment, or the entry of a record equivalent 
thereto, for the satisfaction of which the writ is resorted 
to. Moore v. Kepner, 7 Nebr., 291; Lininger v. Raymond, 
9 Nebr., 40. It can not, we think, be said that the sureties 
on the cost bond in the case at bar are parties to the ree
ord in such a sense as to give the court jurisdiction over 
them and authorize it to issue execution against them for 
the unpaid costs taxed against the plaintiff and principal 
in the undertaking. If such were the case, then the court 
is authorized to proceed summarily against sureties on 
appeal and error undertakings without the requirement 
of a civil suit being instituted thereon; but such is not the 
case according to the statute and practice in this jurisdic
tion. Selby v. McQuillan, 45 Nebr., 512. We are satisfied 
that on principle the undertaking given in the case at bar, 
on which we are asked to issue execution against the sure-.  
ties without other warrant than the mere executing and 
delivery of the undertaking, must be regarded as of the 
same general character as other undertakings required to 
be given during the pendency of litigation, and that the 
sureties on such undertaking can not be proceeded against 
summarily in the action in which the undertaking was 
given but resort must be had to an ordinary proceeding 
by civil action on the undertaking and in pursuance of 
the rules governing such actions generally. Mussina v.  
Alling, 12 La. Ann., 799; Earle v. Oureton, 13 S. Car., 19; 
Overstreet v. Davis, Jr., supra; Vanderpool v. Notly, 42 
N. W. Rep. [Mich.], 680.  

The motion for judgment against the sureties on the cost 
bond or the issuance of an execution against them for the 
amount of the unpaid costs taxed against the plaintiff 
must, therefore, be denied.  

MOTION OVERRULED.
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EDNA E. MARTIN ET AL. V. BOND'S ESTATE.  

Fi" JUNE 4, 1902. No. 11,736.  

Title to Realty: ADMINsTRATOR: LICENSE To SELL: PENDING LITIGA

TroN: ORDER OF DISTRICT COURT. Because litigation is pending 

involving the title to one of several parcels of real estate for 

which license is prayed by an administrator to sell for the pur

pose of paying debts owing by the estate, that fact will not 

render erroneous an order of the district court, otherwise 

proper, granting a license to sell such real estate for the pur
pose mentioned.  

ERROR from the district court for Kearney couinty. Tried 
below before ADAMS, J. Affirmed.  

E. C. Dailey, for plaintiffs in error.  

M. D. King, contra.  

IHOLOMBI, J.  

From an order of the district court granting a license 
to sell real property for the purpose of paying the debts 
against the 'estate of the decedent the plaintiffs in error, 
as heirs at law and devisees of the decedent, and who ob
jected to the granting of a license, prosecute proceedings 
in error in this court. It appears that the decedent died 
possessed of different parcels of lands in Kearney county, 
which he devised, subject to his debts, to different children, 
and as to one of such parcels of land litigation resulted 
as to the state of the title thereof. 'the administrator with 
the will annexed made application for a license to-sell sev
eral tracts belonging to the testator for the purpose of 
paying debts owing by the estate. The only objection to 
which our attention is called to the order granting a 
license is that because of the litigation mentioned with 
respect to one of the different parcels of land. It is urged 
that, because of the litigation over the title, the land will 
not sell for an adequate sum, and therefore the license to 
sell should be withheld as to all the real estate included in
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the application. The whole of the argument of counsel 
for plaintiff in error to support his assignment of error 
to the effect that "the court erred in granting license to 
sell the real estate described in the petition under the 
pleadings filed," is contained in the following quotation 
from his brief: "We think the court erred in granting the 
license on the facts shown by the pleadings, and that the 
title to the one-quarter section that is now in litigation 
in the supreme court should be settled before petitioner 
should be allowed to sell the land, or any of it, for the pay
ment of debts; and there is no good reason why the sale 
should take place before it has been determined just what 
real property belongs to said estate." The objection ap
pears to be, in its nature, the interposition of a plea in 
abatement because of pending litigation affecting the title 
to some of the lands for authority to sell which a license 
is prayed. We do not think the plea or objection is good, 
whether the litigation referred to be with respect to the 
whole or a part only of the real estate involved in the appli
cation for a license to sell the same. There are, perhaps, 
circumstances which would make it wise and expedient 
to postpone issuance of a license to sell real estate involved 
in litigation, and such may be true in the present case, 
but we can not say from the record before us that error in 
granting the license affirmatively appears; or that, as a 
matter of law, the pending litigation involving the title 
to a part of the real estate to sell which a license is prayed 
renders erroneous an order of the district court directing 
the sale of such real estate for the payment of debts due 
from the estate to which it belongs.  

The order complained of is, for the reason stated, 

AFFIRMED.  

NoTE.-Arother Suft Pending.-It is an ancient .rule of the common 
law that nerno debet bis veari pro una et eadern causa-No man ought 
to be vexed twice for one and the same cause. JDiamond State Iron 
Co. v. Rorig, 93 Va., 595, 603.-REPORTER.
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FARMERS' STATE BANK v. BENJAMIN BALES.  

FILED JUNE 4, 1902. No. 11,949.  

1. Judgment of Justice: FILING TRANSCRIPT: EFFECT. The filing of 

the transcript of a judgment of a justice of the peace or county 

court with, and the docketing of it by, the clerk of the district 

court, do not make it a judgment of the district court. Moores 

v. Peycke, 44 Nebr., 406.  

2. - : - : - : DonxANT: TIME. A judgment rendered by 

a justice of the peace, a transcript of which is duly filed and 

docketed in the office of the clerk of the district court, be

comes dormant where no execution thereon is issued after five 

years from the date of its rendition, and the filing of a trans

cript of such judgment in the district court, will not have the 

effect of keeping it alive for five years from the date of such 

filing.  

ERROR from the district court for Dixon county. Tried 

below before GRAVES, J. Affirmed.  

F. A. McMaster, for plaintiff in error.  

John V. Pearson, contra.  

HOLCOMB, J.  

From an order of the district court sustaining a motion 

to quash an execution and an order of garnishment issued 

on a judgment claimed to have become dormant, the judg

nent creditor prosecutes error. But one question is pre

sented for consideration and argued in briefs of counsel, 

and that is whether a judgment rendered by a justice of 

the peace, a transcript of.which has been filed in the oflice 

of the clerk of the district court, and properly entered on 

the records thereof, and on which no execution has been 

issued, becomes dormant after five years from the date of 

its rendition, or will the filing and docketing of the tran

script of such judgment serve to. keep it alive for five years 

from the date, of such filing and docketing? Plaintiff in 

error contends for the latter proposition, while the defend

ant in error maintains the district court was right in hold-
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ing to the former as the-true rule. The execution quashed 
by the trial court was issued within five years from the 
date on which the judgment which had been rendered by 
a justice of the peace was transcripted and docketed in 
the office of the clerk of the district court, but more than 
five years had elapsed from the date of the rendition of the 
judgment by the justice of the peace. Section 1047 of the 
Code of Civil Procedure provides that execution for the 
enforcement of a judgment rendered by a justice of the 
peace, where it has not been docketed in the district court, 
may issue on the application of the party entitled thereto, 
at any time within five years from the date of the entry 
of the judgment or the date of the last execution issued 
thereon. By section 482 it is provided that, if execution 
is not sued out within five years from the date of any judg
ment rendered in any court of record, or if five years in
tervene between the date of the last execution issued 
thereon and the time of suing out another writ, the judg
ment shall become dormant, and cease to becoume a lien 
on the estate of the judgment debtor. Section 561 pro
vides that, as to judgments rendered by a justice of the 
peace, the parties in whose favor they are rendered may 
file a transcript.thereof in the office of the clerk of the 
district court, which shall be entered and docketed therein 
in the manner provided; and in the next section it is said 
such judgment shall be a lien on the real estate of the 
judgment debtor from the time mentioned with respect 
to the time of filing the transcript in the same manner and 
to the same extent as if the judgment had been rendered 
in the district court. It is urged bythe-plaintiff in error 
that by virtue of the language used in the last section we 
have referred to, the filing of the transcript, in the district 
court, of a judgment rendered by a justice of the peace, 
gives to such judgment, at the time of the filing of the 
transcript, all of the qualities as if it were a judgment then 
actually rendered by the district court, that is, to all in
tents and purposes the filing of a transcript of, and dock
eting such judgment makes it in effect, a judgment then
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rendered in the district court,-and therefore it would 
not become dormant until five years after the time of filing 
the transcript, which would be regarded as the date of 
its rendition in the district court. In our opinion, the 
different provisions of the Code to which we have referred 
do not render the section susceptible of the construction 
contended for. The object of the provisions under con, 
sideration with respect to judgments rendered by justices 
of the peace, is to permit a judgment creditor to secure 
and enforce a lien ohi the real property of the judgment 
debtor as fully and effectively as could be done were the 
judgment rendered in the district court in the first place.  
It is a judgment rendered by a justice of the peace, not
withstanding a transcript may be filed thereof in the dis
trict court. The time when the judgment was rendered 
is determined by that fact alone, not by the time of filing 
a transcript thereof in the district court. The lien on real 
property attaches by virtue of the filing of a transcript, 
and the judgment may then be enforced in the same man
ner as a judgment rendered in the district court. The life 
of the judgment is the same in either case,-that is, it 
continues to be alive, and execution may issue, for five 
years from the date it was rendered; and "rendered" 
means the time the judgment was in fact given and pro
nounced. We have, we think, already decided this ques
tion in harmony with the views entertained by the trial 
court. Moores v. Peycke, 44 Nebr., 405. In the case cited 
it is held: "The filing of the transcript of a judgment of 
a justice of the peace or county court with, and the dock
eting of it by, the clerk of the district court do not make 
it a judgment of the district court." It is said in the 
opinion, after referring to the section providing for the 
filing of a transcript in the district court of a judgment 
rendered by a justice of the peace (p. 412) : "It is plain 
from these provisions that the filing and docketing of such 
transcript does not transform the original judgment into 
a judgment of the district court. The statute authorizes 
such filing simply for the purpose of making the judgment
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a lien upon the real estate of the debtor and for being 
enforced by the issuing of execution out of the district 
court,"- citing People v. Doe, 31 Cal., 220; Martin v.  
Mayor, 11 Abb. Pr. [N. Y.], 295. An authority more di
rectly in point, and under statutes substantially the same 
as our own, is found in the case of Brown v. Wuskoff, 21 
N. E. Rep. [Ind.], 243, where it is held that the filing of 
a transcript of a judgment rendered by a justice of the 
peace in the circuit court will not extend the life of the 
judgment. Says the court in the opinion: "The construe
tion we place on the statute is that a judgment rendered 
before a justice shall be a lien from the time the transcript 
is filed, recorded, and docketed to the end of ten years from 
the rendition of the judgment. If we transpose the words 
of the statute to read 'from the time of filing the tran
script the judgment set forth in the transcript shall be a 
lien upon the real property of the defendant within the 
county, to the same extent as judgments of the court,' it 
would hardly be contended, we think, that it could be con
strued to create a lien for ten years from the filing of the 
transcript; but when thus transposed, it seems plain that 
the word 'extent,' as applied to the duration of the lien, 
should relate to the time of the rendition of the judgment 
corresponding to the time when the limitation commences 
to run against judgments of the circuit court, and the 
words mean the same whether they are transposed or read 
as written in the statute. Indeed this is the only construc
tion that can be placed on this section of the statute, and 
give force to the words." In Wright v. Sweet, 10 Nebr., 
190, it is said (p. 192) : "The statute (p. 606) provides that 
at the expiration of five years from the entry of judgment, 
if no execution has been issued thereon, or after the lapse 
of five years from the date of the last execution thereon, 
the judgment shall become dormant, etc. The lapse of 
five years raises the presumption of payment, not that the 
judgment never was entered, nor that it was erroneous 
or obtained by fraud, or of anything else but payment." 
See, also, State v. McArthur, 5 Kan., 280; and Lindgren
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v. Gates, 26 Kan., 135. If the filing of the transcript does 
not have the effect of changing the nature of the judgment, 
as we have held it has not, and no execution has been 
issued, then the judgment must be regarded as dormant 
after the lapse of five years from the date of its rendition; 
the presumption then arising that it is satisfied. The mere 
filing of a transcript thereof in the district court can mot, 
we think, have the effect of enlarging the time, or in any 
wise modifying the rule. After that time, and until re
vived, it has lost its vital force; it ceases to be a lien on 
the property of the judgment debtor, and the right to en
force satisfaction by process against his property has 
terminated. In some jurisdictions to which our attention 
is called, the filing of a transcript of a judgment of a 
justice of the peace in the higher court is held equivalent, 
so far as the time in which the judgment will become dor
mant is concerned, to the rendition of the judgment in 
such higher court as of the time of filing the transcript; 
but such holdings arise by virtue of express provisions of 
statute dissimilar to ours, and for that reason the author
ities cited ate not applicable to the question raised in the 
case now under consideration.  

The order of the district court is without error, and is 
accordingly 

AFFIRMED.  

NOTE.- Dormant-Judgment Act.-Statute of Limitations.-Dormant
judgment acts are not mere statutes of limitations, and a judgment 
will not be saved from dormancy by the mere fact that partial pay
ments are made and receipted for within the limited time. Stanley 
V. McWhorter, 78 Ga., 37; Lewis v. Smith, 99 Ga., 603; Blue v. Collins, 
109 Ga., 341.-REPORTER.

874 [VTol. 64



VOL. 64] JANUARY TERM, 1902. 87h 

Peterson v. State.  

IVER PETERSON V. STATE OF NEBRASKA.  

FLED JUNE 4, 1902. No. 12,560.  

1. Keeping Intoxicating Liquor for Purpose of Sale: INFORMATION: 
DESCRIPTION OF PLACE OR STRUCTURE: SEARCH WARRANT. An in

formation charging one .with keeping and having in his posses
sion intoxicating liquors with the intention and for the purpose 

of selling the same without having a license or permit therefor, 

is not fatally defective because it fails to describe the place or 
structure where the alleged liquors are kept with that degree of 
certainty and particularity required before a search warrant is 

authorized to issue under the provisions of section 20, chapter 50, 
Compiled Statutes, regulating the sale of intoxicating liquors.  

2. Information: WORDS OF STATUTE: DEMURRER. An information 

which charges in the language of the statute, or in words equiva

lent thereto, the commission of an offense as therein denounced, 

is sufficient, and such information is invulnerable to a demurrer.  

3. - : KEEPING LIQUOR: LICENSE. Where an information charges 

the commission of the offense of keeping in one's possession 

intoxicating liquors with the intention and for the purpose of 
selling the same without having a license or permit therefor, 
alleging therein the time and the town, county, and state in 
which the offense is charged to have been committed, it is 
proper to charge the jury that the time and place as alleged in 
the information must be found from the evidence in order to 
warrant a conviction, the word "place" having reference to the 
town and county, and not to the particular building in which 
such liquors may have been kept.  

4. Prosecution for Unlawfully Keeping Liquor: PRESUMPTIVE EvT
DENCE. In a prosecution under section 20, chapter 50, Comupiled 
Statutes, for keeping intoxicating liquors for sale in violation of 
law, the possession of such liquors by the accused is presump
tive evidence of guilt in the district court, as well as before the 
examining magistrate, unless the accused "shall satisfactorily 
account for and explain the possession thereof, and that it was* 
[they were] not kept for an unlawful purpose." Durfee v. State, 
53 Nebr., 214.  

5. Instruction. Instruction requested by the defendant and modi
fied by the court before being given, held properly modified.  

r. Evidence. Evidence examined, and held sufficient to support a 
verdict of guilty as returned by the jury.  

7. Misdemeanor: AT LinRnER ON BAIL: PRESENCE AT VERDICT: 

WAIVER. Where a defendant, charged with a misdemeanor, is 
at liberty, on bail or otherwise, while his case is being tried, 

*This syntactical error occurs in the statute.-W. F. B.
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and voluntarily absents himself from the court room at the 
time the jury returns its verdict, his counsel being present, 
and no objection being made to such absence defendant will be 
held to have waived his right to be present at such time, and 
the reception of such verdict by the court in the absence of the 
defendant under such circumstances, is without error.  

S. Other Errors. Other alleged errors examined, and found not well 
taken.  

EnoR from the district court for Kearney county. Tried 
below before ADAMS, J. Affirmed.  

J. L. McPheely, for plaintiff in error.  

Frank N. Prout, Attorney General, Norris Brown and 
J. D. King, for the state.  

HoLcoMB, J.  

Plaintiff in error, defendant below, was informed 
against, and by a jury found guilty of unlawfully keeping 
and having in his possession intoxicating liquors with the 
intention and for the purpose of selling and disposing of 
the same without having a license or permit to sell such 
liquors, contrary to the provisions of chapter 50 of the 
Compiled Statutes. A motion for a new trial having been 
overruled, a sentence imposing a fine of $100 was duly 
imposed by the trial court, to secure a reversal of which 
the defendant prosecutes error proceeding in this court.  

The information contains several counts, and a demurrer 
was interposed to each and every one of them. It is now 
assigned as error and argued by counsel that the count 
on which the defendant was found guilty and sentenced 
to pay a fine was insufficient in its allegations to sustain 
a conviction, because the facts stated therein do not con
stitute an offense punishable by the laws of this state, and 
therefore the court erred in overruling the demurrer. The 
fault of the count demurred to, it is claimed, lies in the 
fact that the place where the intoxicating liquors were 
alleged to have been kept for the purpose of sale was not 
alleged with sufficient certainty and particularity. It is 
charged only in the information that the accused, within
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the corporated limits of the city of Minden, Kearney 
county, Nebraska, did then and there unlawfully keep for 

the purpose of sale, etc., the liquor mentioned. It is con

tended that the information is defective because not de

scribing the place, building or structure in which it is 

claimed the intoxicating liquor was kept. Section 20, 
chapter 50, Compiled Statutes, under the provisions of 

which the lirosecution is had, declares it shall be unlawful 

for any person to keep for the purpose of sale without 

license any malt, spiritous or vinous liquors in the state 

of Nebraska; and any person who shall be found in pos
session of any intoxicating liquors with the intention of 

disposing of the same without a license shall be deemed 

guilty of a misdemeanor, and on conviction shall be fined 

or imprisoned as provided by section 11. It is then pro

vided that, if any credible freeholder shall make complaint 

and inforination in writing and on oath before any proper 

magistrate that he has reason to believe, and does believe, 

that liquor is kept contrary to the provisions of the section 

at any particular place, describing it as nearly as may be, 
a search warrant shall issue for a search of the premises 

described for the liquors so alleged to be kept contrary to 

law; provision also being made for the manner of executing 

the search warrant. It is also provided in the same sec

tion that the possession of such liquors shall be presump

tive evidence of violation of said section unless after exam

ination the accused shall satisfactorily account for and 

explain such possession, and that the liquor was not kept 

for an unlawful purpose. It will be observed that the in

formation charges every essential fact necessary to con

stitute the offense as declared in the section referred to, 

but does not contain necessary allegations warranting the 

issuance of a search* warrant. Doubtless, before a war

rant may properly issue authorizing the search of premises 

for liquor alleged to be kept in violation of the chapter, 
a complaint must be filed as therein provided for, contain

ing all that is essential to constitute the offense declared 

by the section, and also describing with such particularity
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as the surrounding circumstances will permit the place 
or building where the liquors are alleged to be kept in 
violation of law. We observe, however, no good reason for 
adopting the view contended for to the effect that an infor
mation states no offense because it does not contain allega
tions of fact essential to authorize the issuance of a search 
warrant. The latter provisions of the section afford only 
a means for the search for and seizing liquors kept in vio
lation of law, and, when such liquors are found in the pos
session of one not authorized to sell, that fact, when 
proved, presumptively establishes the guilt of the person 
in whose possession found of violating the provisions of 
the act. There is no valid reason why a person may not 
be put upon trial for violating the section, and by other 
competent proof, without resort to the special proceeding 
authorized by means of the issuance of a search warrant, 
be found guilty; and, if not required to be proved, then 
the allegation is not required in order to state an offense 
of the character therein denounced. The offense is com
mitted by the keeping for the purpose of sale any of the 
liquors mentioned, and may be proved by any competent 
evidence. The section, we think, serves a dual purpose, 
one declaring what the offense shall consist of, and the 
other providing the means of searching for and seizing 
liquors kept contrary to the provisions of the act. The 
right to a search warrant is in no instance authorized until 
a showing on oath of probable cause and .a particular de
scription is given of the place or premises to be searched 
and the thing to be seized. Constitution, art. 1, sec. 7. We 
are of the opinion that the information charges all that is 
essential to the statement of an offense as defined by stat
ute, and, being charged in the language of the statute 
or its equivalent it must be held invulnerable to a de
iurrer. Whitman v. State, 17 Nebr., 224; Hodgkins v.  
State, 36 Nebr., 160.  

An exception is taken to an instruction given the jury 
wherein both time and place as alleged in the information 
were spoken of as necessary to be found from the evidence.
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The criticism offered to the instruction is that no place 
was alleged in the information as designating where the 
liquors were kept. What we have before said applies to 
this instruction. The place spoken of in the instruction 
was not the particular building where the liquor may have 
been kept, but the town, county and state as charged in the 
information.  

An exception is taken to an instruction which is sub
stantially the same as given by the trial court and ap
proved by this court on error in the case of Durfee v. Statc, 
53 Nebr., 214, and on the authority of that case, we must 
hold the exception not well taken. It is contended, how
ever, that while the instruction may be good where there 
is proof of a search warrant and the finding of liquors in 
the possession of the accused thereunder, that it is errone
ous to so instruct the jury where there is no proof of a 
search being made and liquor found in the possession of 
the party complained against. We think this too narrow 
a construction of the provisions of the statute. It is pro
vided that the possession of intoxicating liquors without 
a license or permit to sell the same is presumptive evidence 
of the violation of the act; that is, of keeping liquors with 
the intention and for the purpose of sale without having 
a license or druggist's permit authorizing the making of 
such sales. It can hardly be contended that a prosecution 
would fail simply because no liquors were found under 
a search warrant if issued. The unlawful possession may 
be proved by other competent evidence, and when the fact 
of possession is established either by means of the search 
warrant or otherwise, then the presumption arises that 
it is kept for the purpose of sale, unless such possession 
is satisfactorily explained and accounted for. The evi
dence in the case at bar is ample to show that the accused 
was in possession of intoxicating liquors as charged in the 
count on which he was found guilty, and at the time allegel 
in the information. In fact, as we understand the record, 
he, by his own evidence, admits being in possession of in
toxicating liquors of the kind charged, and defends on
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the ground that he was the agent or servant of a social club 
or orvanization which owned the liquors, and dispensed 
them only to its own members. The instruction was 
proper, regardless of the question of whether the liquors 
were found in the possession of the accused under a search 
warrant issued in pursuance of the provisions of the lat
ter part of section 20. If the jury might find from any 
proper evidence before them that the liquors mentioned 
were in the accused's possession, and that he had no au
thority to sell and dispose of the same, then the instruction 
became pertinent to the case as made by the evidence.  

Another instruction given at the request of the defend
ant and modified by the court, is excepted to because of 
the modification. The modification was with reference 
to the presumption arising from the fact of possession of 
intoxicating liquors without having a license to sell, un
accounted for and unexplained, was consistent with the 
other instructions on the same point and was, we think, 
properly made.  

The question of sufficiency of the evidence to sustain the 
verdict is presented, but we have already stated that we 
regard the evidence as sufficient to support a finding of 
guilty on the one count of the information which we have 
been discussing. The evidence of possession for the pur
pose of sale without a license is by defendant's own testi
mony placed beyond the pale of controversy.  

A motion for a new trial was asked on the ground that 
the verdict of guilty was returned by the jury, received 
by the court, and the jury discharged in the absence of 
the defendant, who appears to have voluntarily absented 
himself from the court room at the time the jury returned 
their verdict. The motion for a new trial on the ground 
just spoken of, is supported by the affidavits of the defend
ant and his counsel, which disclose, in substance, that, 
while his attorney was present in court when the verdict 
of the jury was received, the defendant was away from the 
court room, attending to his affairs or on the street, and 
did not learn of the verdict until informed by one of the
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discharged jurymen. The acceptance of the verdict and 
the discharge of the jury under the circumstances is as
signed as error. The defendant, we think, must be held 
to have waived his personal presence at the time the ver
dict was returned. The case was one charging only a mis
demeanor. The accused was present during the trial, and 
was evidently enjoying his liberty on bail. His right to be 
present was one which he might waive, and when he vol
untarily absented himself, and no question was raised at 
the time, this fact must, we think, be taken as a waiver 
of his right to be present. His counsel was present, and, 
so far as the record discloses, no mention was made of the 
defendant's absence, and no objection offered because he 
was not personally present, and no request for a postpone
ient of further proceedings until his personal presence 

could be secured. No prejudice as to any substantial right 
appears to have resulted, and surely, under such circum
stances, he can not complain of his own deliberate action, 
and stop the trial of the cause until by some process he 
is again brought into the presence of the court. He could 
lawfully waive his right to be present at any stage of the 
proceedings in the prosecution against him, or, for that 
matter, during the entire trial; and it is clear that he did 
waive his right to be present when the verdict was re
turned. His absence may be attributed only to his own 
fault or iegligence, if any there be. Fight v. State, 7 Ohio, 

.181; Sahlinger v. People, 102 Ill., 241; Sturgeon v. Gray, 
96 Ind., 166; State v. Kelly, 97 N. Car., 404, 409; Lynch 
v. Conmonwealth, 88 Pa. St., 189; Robson v. State, 83 Ga., 
166, 171.  

An examination of the entire record and consideration 
of all errors assigned and argued as grounds for reversal 
of the judgment, leads to the conclusion that the defend
ant has not been deprived of any substantial right in the 
prosecution of the information filed against him, and that 
the judgment should remain undisturbed.  

The judgment is, accordingly, 
AFFIRMED.  

60



882 NEBRASKA REPORTS. [VoL. 64 

Peterson v. State.  

NOTE.-Keeping for the Purpose of Unlawful Sale.-Common Law.

Htatut.-The keeping of liquor for the purpose of unlawful sale, is a 
statutory offense sine cera. Such an offense was unknown to the com

mon law. Bishop, Statutory Crimes [3d ed.], 1054. The gist of the 

offense is the guilty intent, which does not of necessity include 

knowledge of the intoxicating quality of the liquor. Commonwealth v.  
Goodman, 97 Mass., 117. One who is authorized to sell liquor in a law

ful manner-e. g., licensed town-agent-may be guilty of this offense, 
if he has the intent to dispose of the liquors unlawfully. State v. Con

nelly, 63 Me., 212. If the statute omit the words "within the state," 

the law is violated by keeping the liquor with the intent to dispose of 

it unlawfully in another state.* State v. Guinness, 16 R. I., 401. The 

intent need not be to sell or dispose of the liquor from the building 

in which it was kept. State v. Viers, 82 Ia., 397. If the offender is 

punished for an unlawful sale, the previous unlawful keeping for 

the purpose of such sale is not merged in the sale; he can still be 

punished for it as a distinct offense. Menken v. Atlanta, 78 Ga., 668.  
For the same reason, a trial and conviction or acquittal can not be 

pleaded, autrefois convict or autrefois acquit, for the one offense against 
the other. State v. Head, 3 R. I., 135. The indictment is sufficient if 
it follows the statute substantially. Commonwealth v. Gilland, 9 Gray 
[Mass.], 3.  

Evidence.-Possession and intent are the two essential facts to be 
proved. No actual sale is necessary to complete the offense. A 
case may be made out without proof of sale or of offer to sell.  

State v. McGlynn, 34 N. H., 422. The evidence of a sale is, however, 
admissible; and the intent may be presumed from the unlawful sale.  
State v Sartori, 55 Ia., 340; Commonwealth v. Fitzgerald, 14 Gray [Mass.], 
14. The evidence of sale, admitted on a trial for the selling, is ad
missible on a subsequent trial for the unlawful keeping. State v.  
Head, 3 R. I., 135. The unexplained possession of liquors under 
suspicious circumstances, is sufficient to sustain a verdict of guilty.  
Commonwealth v. Gallagher, 124 Mass., 29; Commonwealth v. Levy, 126 
Mass., 240. Such evidence is competent. Commonwealth v. Tenney, 148 
Mass., 452; Commonwealth v. Purtle, 11 Gray [Mass.], 78. Upon the 
question of intent, the fact that the defendant kept a saloon shortly 
before and shortly after the act complained of is admissible. Com
monwealth v. Matthews, 129 Mass., 487. Where a person has a lawful 
permit to sell liquor for a certain purpose-e. g., a druggist-the jury 
may take into account the amount of liquor he has on hand. State 
v. Shank, 74 Ia., 649. Evidence tending to show that the defendant 
kept ale for sale in his house at a certain time, is competent as to 
whether spirituous liquors kept there at the same time were kept 
for sale. State v. Gorman, 58 N. H., 77. The condition of the place 
where the liquor is alleged to be kept, as to appointments and fixtures, 
is competent evidence. Commonwealth v. Powers, 123 Mass., 244. Also 

*Read section 20, chapter 50, Compiled Statutes. Can a man be 
punished under that section for keeping liquor for unlawful sale in 
another state ?-REPORTEB.
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evidence that the defendant's place was one of common resort; that 
intoxicated persons were seen to come from there; that, at the time 
of the search, there were signs of recent drinking; and that defend
ant, a short time before-within a month-was laying in a stock of 
liquors. Commonwealth v. Mead, 140 Mass., 300; Commonwealth v. Leigh
ton, 140 Mass., 305. The defendant can not be convicted upon com
mon rumor or reputation. Cobleigh v. McBride, 45 Ia., 116. Now, in 
State v. Burrill, 29 Wis., 435; State v. McDowell, Dudley, Law [S. C.], 
346; Territory v. Chartrand, 1 Dak., 379, and in Drake v. State, 14 Nebr., 
535, it is held that, in the trial upon an indictment for keeping a 
house of prostitution, the reputation of the place could be shown.  
Some of the decisions, supra, hold the proof of the reputation suffi
cient to convict. Quere: Why one rule in regard to a tippling shop 
and another in regard to-a bawdy house? 

Proof of One Offense in the Trial for ,Another.-It will be seen, by au
thorities cited in this note, that it is competent to prove the sale of 
liquor in the trial of an indictment for keeping liquor with the intent 
to sell. It is a familiar rule that it is frequently competent to 
introduce evidence of one offense in the trial for another, in order 
to show, (1) motive, (2) intent, (3) the absence of mistake or ac
cident, (4) a common scheme or plan embracing the commission of 
two or more crimes so related that 'the proof of one tends to prove 
the other, (5) the identity of the person charged with the commis
sion of the crime on trial, (6) guilty knowledge. A learned discussion 
of this subject may be found in both the argument of counsel and 
the opinion of the court in People v. Molineuw, 168 N. Y., 264, in the 2d, 
3d, 4th, 5th, 6th and 7th paragraphs of the syllabus-pp. 267 and 270, 
for argument of counsel, pages 293 et seq., for opinion of court.  

Qure.-The crime of being an accessory before the fact to the 
ocrime of murder in the first degree merges in the fact of becoming 
a principal. Buzzell v. State, 59 N. H., 65, 68. Why does not the crime 
of keeping liquor for unlawful sale merge in the subsequent crime 
of making the sale? Is there a difference of principle between the 
two cases ?-REPORTER,
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APPENDIX A.  

IN RE WILLIAM RHEA.  

Coram SULLIVAN, C. J., at chambers.  

The case of Rhea v. State will be found in 63 Nebraska, 
pp. 461-496. Governor Savage gave Rhea a reprieve and 
fixed the date of the execution of the sentence July 10, 
1903, on conditions accepted by Rhea that in the interim he 
should be confined at hard labor in the penitentiary during 
the hours of labor, and in solitary confinement during the 

hours that the other prisoners were confined in their 
cells. It may be stated here, for what it is worth as a 
precedent for future practice, that the reprieve, accept
ance and proof were recorded by the clerk of the supreme 

court, and not by the clerk of the district court of Dodge 
county. Criminal Code, sec. 558.  

On the morning of July 10, the counsel for Rhea, Messrs.  

George L. Loomis, of Fremont, George A. Adams and 

Thomas J. Doyle, of Lincoln, and Francis G. Hamer, of 
Kearney, applied to Chief Justice Sullivan, sitting at 

chambers at the court room in the city of Lincoln, for 

a writ of injunction against warden Allen D. Beemer to 

enjoin him from carrying into effect the order of the gov
ernor in his warrant of reprieve on the ground that the 

fixing the date of an execution was a judicial act and could 

not be performed by the governor. The injunction was 

ancillary to an application for a writ of error coram nobis, 

asking the court to review its own alleged error in the 

construing of section 3 of the Criminal Code. After al

leging that the governor had refused to further interfere 

the petitioner alleges, inter alia: 
"That the opinion and judgment of this court herein 
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rendered and pronounced against your petitioner was and 
is based on a misunderstanding of fact which your peti
tioner now alleges he can show to the satisfaction of the 
court, in this, to wit: That the construction of said sec
tion 3 of the Criminal Code of the state of Nebraska was 
in said opinion based largely upon the fact that in the 
amendatory act of 1893 the comma immediately following 
the word 'purposely' is omitted, and in that respect, and 
because thereof, said section was held to be different from 
the Ohio section at the time of its construction by the 
supreme court of that state as aforesaid, and that this 
constituted an amendment of the section after it was so 
construed by the supreme court of Ohio and was sufficient 
to justify an inference that the legislature intended to 
change the meaning and construction of said section so 
that this court would be no longer bound by the Ohio con
struction thereof, but at liberty to refuse to follow the 
same, when in truth and in fact there was no comma im
mediately following the word 'purposely' in the Ohio 
statute as enacted by the legislature of that state, and as 
it was when so construed by the supreme court of that 
state, all of which plainly appears by the official publica
tion of said section in the Session Laws of Ohio for the 
year 1834-1835, in which the same was first officially pub
lished after its passage, and said comma was first placed 
in said section by a compiler of the statutes of Ohio some 
years later." 

Chief Justice SULLIVAN called to his assistance AMES 
and POUND, CC., who sat with him.  

In argument Doyle said the chief justice could make 
use of injunction, habeas corpus or any high prerogative 
writ adequate to the purpose of staying the execution until 
the full bench could make an examination of the questions 
involved.  

Haner argued that the solitary confinement and hard 
labor was an aggravation of the punishment, ultra vires 
of the governor.  

Loomie argued that the court had not lost jurisdiction, 
and cited Parrish v. State, 18 Nebr., 405.
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Adams pressed upon the chief justice the importance 

of the writ of error coram nobis, claiming that the writ 

must exist under our practice, and citing the Indiana 

practice.  
Prout, attorney general, as to the power of the governor 

to fix a new date for the execution of the sentence, cited 

Sterling v. Drake, 29 Ohio St., 457.  
The chief justice, after consultation, said that they were 

all of opinion that the petitioner was invoking a power 
which did not exist in the full bench, and, a fortiori, in a 
judge at chambers; and that the governor acted in ac
cordance with the constitution.  

Application denied.  

NOTE.-William Rhea was executed at the state penitentiary at 
1:22 p. m., July 10, 1903.  

Fixing date of execution is a ministerial act. and a statute giving 
such power to the governor of the state is not in violation of the 

constitutional guaranty that a man shall not be deprived of his life, 
liberty or property without due process of law. Coinmonwealth v: 
Costley, 118 Mass., 1; Bolden v. Minnesota, 137 U. S., 483; Schwab v.  
Berggren, 143 U. S., 442.  

The order designating the day of execution, is strictly no part of 
the judgment, unless the statute makes it so. Holden v. Minnesota, 
137 U. S., 483, 495; Ex parte Howard, 17 N. H., 545; Cathcart v. Conunon
wealth, 37 Pa. St., 108.  

The fixing of the date of the execution of a death sentence was 
by the common law of England lodged in the discretion of the 
sheriff. Coinmonwcalth v. Costley, 118 Mass., 1, 35; Rex v. Rogers, 3 
Burrows [Eng.], 1809, 1812; Atkinson v. The King, 3 Brown, C. P.  

[Eng.], 517.  
No power exists in any court of equity to interfere by injunction 

with the prosecution and punishment of crimes and offenses in the 
courts of common law. Suess v. Noble, 31 Fed. Rep., 855; Kerr v.  
Corporation of Preston, 6 Ch. Div. [Eng.], 463; Saull v. Browne, 10 Ch.  
App. [Eng.], 64; Moses v. Mayor, 52 Ala., 198; Joseph v. Burk, 46 Ind., 
59; Gault v. Wallis, 53 Ga., 675.  

Under our practice, injunction will lie, as an ancillary proceeding, 
where the court has jurisdiction of the principal action. Territory 
r. Armstrong, 50 N. W. Rep. [Dakotal, 832; State v. Cunningham, 51 N.  
W. Rep. [Wis.], 724; Giddings v. Blacker, 93 Mich., 1; Re Sloan, 25 Pac.  
Rep. LNew Mex.], 930, 936-7.  

A writ of error coranm nobis is directed to the same court which 
tried the cause to correct an error in fact. Bouvier, Law Dictionary, 
article Coram Nobis, and authorities there cited.  

A writ of error coram nobis is designed to review proceedings before 
the same court which is alleged to have committed the error. An-
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derson, Law Dictionary. [The expression corant nobis-before us
was the royal use of the first personal pronoun plural, before us, 
the sovereign, . e., the king's bench.-EDIToR.] 

After a term of court has expired, no discretion or authority re
mains with the court to set aside a judgment. A court may amend 
the judgment in a matter of form, upon due notice to the opposite 
party. Cook v. Wood, 24 Ill., 295.  

The writ of error coram nobis has never been in use in the state 
of Illinois, and has fallen into desuetude even in England. Its place 
is supplied by motion in the court where and during the term when 
the error occurs. McKindley v. Ruck, 43 Ill., 488.  

The fact that the governor can pardon, does not deprive the court 
of power to grant relief in a proper case. The rules of common law 
not inconsistent with our constitution or statutes, and not opposed 
to our system of government, may be resorted to when necessary 
to vindicate a clear right. The right to maintain a proceeding in 
the nature of a writ coran nobis, has not been abrogated by our 
statute. Sanders v. State, 85 Ind., 318, 44 Am. Rep., 29. See, also.  
Swift's Digest, vol. 1. p. 790; Jeffrey v. Fitch, 46 Conn., 601, 601; 
IOcwitt v. Post, 11 Johns. [N. Y.], 460; Comstock v. Van Schoonhoven, 
: How. Pr. [N. Y.1, 258, 259; Day v. Hamburgh, 1 Browne [Pa.], 75; 
Phillips v. Russrlf. lempst. [F. S. C. C.], 62.  

. In Tennessee the writ lies to decrees in chancery, as well as to 
judgments at law. Hicks v. Haywood, 4 Heisk. [Tenn.], 598; Swaffori 
r. Howard, 8 Baxter [Tenn.], 326. The latter is an obiter-dictum.  

Although there is no reference in the Revised Code to a writ of 
error corarn nobig, it is nevertheless a common-law remedy, and may 
be adopted in a proper case. The same object may, however, be 
effected by motion, which is the usual practice in the appellate 
court. James v. Williams, 44 Miss., 47.  

Reprece and Pardon-Power of Court and of Chief Enecutive Mayis
trate.-The judge who presides has no power in vacation to grant a 
reprieve. Ex parte Howard, 17 N. H., 545, 547.  

A power to reprieve is not necessarily included in the power to 
pardon. Courts can not pardon. But it appears that a court may 
stay an execution, and might reprieve at common law. Ex parte 
Howard, 17 N. H., 545, 547.  

The chief executive magistrate may reprieve, even where there is 
no express provision authorizing a reprieve in the constitution or 
statute. Ex parte Howard, 17 N. H., 545, 546.  

If a reprieve were held to be an unwarranted exercise of power 
by the governor because not within the limits of his power, the pris
oner could not be discharged. If it were entirely without authority.  
the only effect would be to require a new order of the execution of 
the sentence. Ex parte Howard, 17 N. H., 545, 548.  

EaT parte Howard, hereinbefore repeatedly cited, was a case where 
the defendant had been indicted for and'convicted of murder in the 
first degree, and sentenced to death by hanging .on Wednesday, No
vember 12, 1845. On the 8th day of November the governor issued 
an order to the sheriff respiting or reprieving the prisoner from the 
execution of the sentence "until Wednesday, the 8th day of July,
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1846, or until the pleasure of the legislature be made known." On Decen
ber 16 a writ of habeas corpus was issued by the supreme court, on 
the application of Howard, to which the sheriff made return ex
hibiting the mittimus of the justice, the judgment of the common 

pleas and the reprieve of the governor, whereupon Howard's counsel 
moved for his discharge. The prisoner was remanded.  

At common law the justices of the assizes could grant arbitrary 
reprieves of their own sentences, after the termination of their ses
sions. But this power stood on ancient usage, rather than express 
authority. 2 Hale, 412; Chitty, Criminal Law, 758, 759. [This power 
of the judiciary to reprieve persons under sentence of death was de
rived from the royal prerogative; the justices acted in the king's 

uame.-EDITOm.] 
Some American courts have held that any court which has power 

to award execution may grant reprieve of its own sentence as a 

matter of common right. Weaver v. People, 33 Mich., 296; People r.  

Reilly, 53 Mich., 260; Falts v. State, 2 Sneed [Tenn.], 232, 235; Allen 
r. State, Mart. & Yerg. [Tenn., 294. These decisions appear to be 
based on English cases.  

As to the power of judges in vacation, see Miller's Case (corre

spondence between Governor Clinton and Judge Edwards), 9 Cow.  
[N. Y.], 730.  

A mere respite with no condition attached, need not be accepted 
by the prisoner. Sterling v. Drake, 29 Ohio State, 457.-W. F. B.  

The following dissenting opinion on motion for rehear
ing of main case, 63 Nebr., 461, was filed April 2, 1902: 

RIHEA V. STATE.  

SEDGWICK, J., dissenting.  

The trial court instructed the jury that the uninten
tional and accidental killing of a human being is murder 

in the first degree if at the time of the killing the defend

ant was engaged in attempting to perpetrate a robbery 
upon the person of the deceased.* This was the rule of 

*The instruction was as follows: 

"If you believe from the evidence beyond a reasonable doubt, that 
at the time of the alleged killing the defendant had entered the sa
loon of the said Herman Zahn for the purpose of feloniously and 
violently taking the money or personal property of said Herman 

Zahn from his person by force, intimidation or by putting said 

deceased, Herman Zahn, in fear and that in the prosecution of that 

purpose, the defendant shot the deceased and thereby caused his 
death, then such killing under such circumstances would be murder 
in the first degree. In other words, if from the evidence the jury 
believe beyond a reasonable doubt that the defendant killed said 
Herman Zahn, and also at the time of the killing that the defendant 
was engaged in an attempt to perpetrate a robbery upon the person
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the common law. And many of the states have adopted 
it by statute. Many of the severe rules of the common 
law have been modified by our statutes upon the theory 
that crimes are not prevented by too severe penalties.  
Some of the statc have refused to legalize the taking of 
human life as C punishment for crime. The tendency has 
been, and is, coward the adoption of more humane rather 
than more severe penalties. We have no common-law 
crime, in our state. No man can be punished for crime 
except in pursuance of a plain statute defining the crime 
and providing for the punishment.  

The language of the statute construed by the instruc
tion referred to is: "If any person shall purposely, and of 
deliberate and premeditated malice, or in the perpetration, 
or attempt to perpetrate any rape, arson, robbery or 
burglary, or by administering poison, or causing the same 
to be done, kill another, * * every person so offend
ing shall be deemed guilty of murder in the first degree," 
and the instruction is predicated upon the construction 
of this statute in Morgan v. State, 51 Nebr., 672.  

My mind refuses to so construe the statute. The words 
"in the perpetration or attempt to perpetrate any rape, 
arson, robbery or burglary" have the same relation to the 
of the said deceased, then the defendant would be guilty of mnur
der in the first degree." 

It is worthy of note that this instruction in the Rhea Case, upon 
which the principal contention was made (see 63 Nebr., 476), was 
given in two cases of felonious homicide in the same county (Shep
herd v. State, 31 Nebr., 389, and Furst v. State, 31 Nebr., 403), and no 
exception was taken at nis! prius, and, as a matter of course, no 
such point was made on review. The instruction is, in each record, 
numbered 25.  

Adopting a Statute or Constitutional Provision Which Has Received a 
Judicial Interpretation.-At the time of the adoption of the Thirteenth 
Amendment abolishing slavery, the question was before the U. S.  
Senate. Charles Sumner wished to follow the language of the 
French Constitution of 1791,-which was borrowed from the Roman 
lawyers,-"Equal before the Law." The Judiciary Committee re
ported the language of the Northwestern Ordinance. Howard of 
Michigan spoke for the report of the committee, because the lan
guage had received judicial interpretation; and, for that reason, 
the language of +.he Northwestern Ordinance was adopted. Con
gressional Record, 38th Congress, Part 2, pp. 1482-14R9.--W. F. P.
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word "purposely," and to all other parts of the section, 
that the words "by administering poison or causing the 
same to be done" have.  

My attention has been called to the decisions of three 
states besides our own which have a statute like ours.  
We seem to have borrowed our statute from Ohio, and they 
have the same statute in Oregon and Indiana.  

In the case of Bechtelheimer v. State, 54 Ind., 128, 136, 
it was held that a purpose to kill was necessary to consti
tute murder where the killing was effected by the admin
istration of poison. The court said: "If no purpose to kill 
is necessary to constitute murder, where the killing is 
brought about by administering poison, then the most 
innocent act of one's life may turn out to be a murder, 
and that too in the first degree, subjecting him to the gal
lows or imprisonment for life. If a purpose to kill is not 
necessary, then the man is a murderer, who innocently 
administers what he supposes to be a proper dose of medi
cine, but which turns out to be a poison which kills the 
party taking it." 

In Moynihan v. State, 70 Ind., 126, 130, the above lan
guage is quoted and the court further said: "By the inno
cent administration of poison no penal law is violated, no 
moral turpitude is shown. To hang a man for such a mis
take, or incarcerate him for life, is a barbarity not inflicted 
by the law of any civilized and enlightened people." 

But in the latter case the statute is construed to mean 
that if the killing is done in attempting to commit robbery 
it is not necessary to show any intention to kill. To my 
.nind these cases seem inconsistent with each other, and 
they certainly are so, unless the legislature is without 
power to make the killing of a human being by adminis
tering poison constitute murder when not done with the 
purpose of killing. That the statute makes the same pro
vision in precisely the same words in regard to killing 
while attempting to perpetrate a robbery can not be ques
tioned, so that if no purpose to kill is necessary in one case 
to constitute the crime of murder it certainly can not be in 
the other, unless it is not competent for the legislature to
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so provide in the one case, but is competent in the other.  
But if the legislature could not make the killing by poison, 
without the purpose to kill, murder, why charge it with an 
attempt to do so when the statute is susceptible of another 
meaning? Not long ago by English law a man was hanged 
for murder if he, being engaged in any unlawful act, 
accidently killed a human being. The legislature has aban
doned that rule, and it is not unreasonable to suppose that 
it was the intention of the legislature that no one should 
be hanged for murder unless he did the killing purposey 
as it is to suppose that it was intended that one who 
caused death by-honest mistake in the giving of a sup
posed medicine should be guilty of murder. If this stat
ute does not make the accidental killing of a person by 
administering poison murder in the first degree, then, by 
the same construction, a homicide committed in the per
petration of robbery is not murder in the first degree un
less the killing was purposely done.  

Our statute was borrowed from Ohio and had been con
strued by the courts of that state several times before its 
adoption here.  

In Morgan v. State, 51 Nebr., 672, 693, it is said: "There 
exists, notwithstanding the many adjudications in point, 
some diversity of opinion respecting the effect of construc
tions placed upon statutes previous to their adoption in 
other jurisdictions. Such a construction, it is sometimes 

. said, becomes, upon the enactment of the statute by an
other state, an integral part of the act itself, having the 
force and effect of a legislative command. However, the 
more rational view, and the one sanctioned by authority, 
is that, except- as applied to English statutes in force in 
this country at the time of the war of the revolution, the 
effect of such previous constructions is the same as of 
decisions by courts of last resort having jurisdiction of 
the particular controversy. Cathcart v. Robinson, 5 Pei.  
[U. S.], 264. The Ohio case must, therefore, be regarded 
as a construction of the statute, to be ignored or rejected 
only for reasons which would require the overruling 
tlhereof had the decision been pronounced by this court, 
and in that light it will now be examined."
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In Cathcart v. Robinson, which is cited as authority for 
this doctrine, it is said: "The rule, which has been uni
formly observed by this court in construing statutes, is to 
adopt the construction made by the courts of the country 
by whose legislature the statute was enacted; this rule 
may be susceptible of some modification, when applied to 
British statutes which are adopted in many of these states; 
by adopting them they become our own, as entirely as if 
they had been enacted by the legislature of the state. The 
received construction in England, at the time they are 
Admitted to operate in this country, indeed, to the time 
of our separation from the British empire, may very prop
erly be considered. as accompanying the statutes them
selves, and forming an integral part of them. But how
ever we may respect subsequent decisions, and, certainly, 
they are entitled to great respect, we do not admit their 
absolute authority. If the English courts vary their con
struction of a statute which is common to the two coun
tries, we do not hold ourselves bound to fluctuate with 
them." 5 Pet. [U. S.], *264, *280.  

It does not seem to be authority for the proposition upon 
which it was cited. Its holding would seem to be against 
it. It seems to me that the language used is not ambig
nous, and that it will not admit of the construction given 
it in Morgan v. State.  

There seems to be no uncertainty as to the construction 
griven this statute by the Ohio court prior to its adoption 
in this state. It is said in Morgan v. State: "That case 
[Robbins v. State] was decided by a bare majority .of the 

judges. Swan and Brinkerhoff joining in a vigorous dis
senting opinion, and the doctrine there announced has 
not been so far as we can discover subsequently asserted 
by that court." Judge Swan wrote a dissenting opinion 
embracing a few lines in which he says that he has not seen 
the opinion of the court, and in which he does not refer to 
the statute or its proper construction.  

It is also said that Judge Brinkerhoff dissented on sub
stantially the same grounds as Judge Swan. These judges 
united in a dissenting opinion in the case of Fouts v. State,
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decided by that court at the same term, in which the ri-le 
of law was stated by the court to be: "Intent or purpose 
to kill, although not essential to constitute murder at com
mon law,.is made one of the ingredients of the crime of 
murder by the statute of Ohio." 8 Ohio St., 98. And in 
their dissenting opinion, referring to a Pennsylvania case 
which had been cited in the majority opinion of the court, 
they said: "We can not perceive the application of this 
case to the one before us. If it be cited to show that a 
common-law indictment for murder is not good in this 
state; or that there must be a purpose to kill averred in 
indictments for murder under our statute, it was hardly 
necessary to cite it, as no one we believe ever disputed it." 
8 Ohio St., 98, 125.  

This court in the Morgan Case was also misled in sup
posing that the Ohio court has not subsequently asserted 
the same doctrine. In Jones v. State, decided by that court 
in 1894, it is said in the syllabus: "An intention to kill is 
an essential element of the crime of murder in this state, 
and must be established beyond a reasonable doubt, to 
authorize a verdict of murder in the first or second de
gree." And in the opinion: "The statutes of Ohio make 
an intention to kill an essential ingredient of the crime 
of murder, in either degree, except in case of death fol
lowing from maliciously placing obstructions on a railroad 
track, etc. Revised Statutes, sees. 6808, 6809, 6810. The 
intent or purpose to kill, being an essential constituent 
of the offense, should be averred and proven. Fouts v.  
State; 8 Ohio St., 98; Kain v. State, Id., 306; Hagan v.  
State, 10 Ohio St., 459." 

This construction of the statute seems to have been 
well established by various decisions many years prior to 
the adoption of the statute in this state and has since been 
uniformly adhered to.  

The doctrine that when the legislature adopts a statute 
of another state it likewise adopts the judicial construc
tion which it had already received by the highest court in 
said state, or in the language in Cathcart v. Robinson, 5 
Pet. [U. 8.], 264: "By adopting them they become our
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own as entirely as if they had been enacted by the legisla
ture of the state," is the thoroughly established rule in 
this state. Coffield v. State, 44 Nebr., 417, 423; Forrester 
v. Kearney Nat. Bank, 49 Nebr., 655, 663.  

Judge MAXWELL, in his Criminal Procedure, page 200, 
says: "The intent or purpose to kill must in all enwz he 
averred in the indictment and be proved on the trial, other
wise there can be no conviction of murder in the first de
gree, even in cases where the accusation is the attempt to 
perpetrate a rape, arson, robbery or burglary, or in the 
administering of poison." 

This seems to me to be the proper construction of the 
statute.  

APPENDIX B.  

The editor has received, from members of the profession, 
so many requests for copies of the following opinion that 
the original edition has been nearly exhausted. The opin
ion is accordingly hereto appended, at the special instance 
and request of the present insurance commissioner: 

IN RE STATE LIFE INSURANCE COMPANY OF INDIANAPOLIS, 
INDIANA.  

On the 21st day of July, 1899, a complaint was filed with 
the bureau of insurance in the executive department of the 
state of Nebraska, which, with amendments subsequently 
made, is in words and figures following: 

"OMAHA, NEBR., July 21, 1899.  
"Hon. Wilbur F. Bryant, Deputy Insurance Commissioner, 

Lincoln, Nebraska: 
"DEAR SIR: We, the undersigned, citizens of Nebraska, 

engaged in the life insurance business, respectfully rep
resent that the State Life Insurance Company of Indian
apolis, Indiana, are selling special contracts in this state 
called the 'Local Representative Contract' agreeing to give 
special advantages to holders of such contracts. They 
claim to sell but a limited number of these in each state.  
They have recently sold these special contracts to the fol
lowing parties:
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"C. W. Conkling and two sons, R. J. Mitten, all of Te
kamah, Nebraska; )1. F. Kennedy, John R. Kennedy and 
Horace McConn, of Craig, Nebraska; J. E. Blenkiron and 
B. Predmestky, of Bancroft, Nebraska, for $5,000 each.  

"We claim these special contracts violate the muitualit' 
of the company, giving special advantages to the few at 
the expense of the many, and are therefore void. We sub
mit a letter from the insurance commissioner of Tennessee, 
wherein he states that he revoked the license of said com
pany for issuing these special contracts; also letters from 
the commissioners of Ohio and Michigan, wherein they 
state that they compelled this company to stop issuing 
these special contracts; also copy of a letter from the 
commissioner of Kansas, stating that he refused a license 
to this company until they agreed to stop issuing their 
special contracts; also a letter from Auditor Hart, of In
diana, wherein he holds that such a contract is illegal.  
These contracts, as you will see upon investigation, can 
never be carried out.  

"The undersigned also represent that as to the said M.  
F. Kennedy, and, as they are informed and believe, as to 
all other persons to whom said special contracts are issued 
by said company, they are issued only upon this condition 
that the person receiving the same shall* at the same time 
purchase a policy of insurance upon his own life from the 
company and that the money consideration which the in
sured pays for his policy of insurance is the only substan
tial or valuable consideration which he pays or promises 
for being appointed a local representative by said special 
contract.  

"For these reasons we respectfully request that the 
license of the State Life Insurance Company of Indiana 
to do business in this state be revoked.  

"We are willing to appear before you and substantiate 
the above facts, if requested to do so. Respectfully sub
mitted, 

"CHAS. E. ADY, General Agent National Life Ins. Co.  
"W. J. FISHER, General Agent New England.  
"A. R. EDMISTON, General Agent Union Central Life.  
"C. Z. GOULD, General Agent Penn Mutual.  
"FLEMING BROS., M1grs. Mutual Life.  
"A. L. WIGTON, Royal, Royal Union.  
"CHAS. W. RAINEY, State Agent Mutual Benefit.  
"J. M. EDMISTON, State Agent Union Central Life.
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"WILLIAM HENRY BROWN, Cashier Equitable Life.  
"JOHN SYLVAN BROWN, Gen. Agt. Conn. Mutual Life.  
"J. W. CRAIG, General Agent State Mutual Life.  
"JOHN STEEL, Gen. Agent Northwestern Mutual Life.  
"R. F. ALEXANDER, Cashier N. Y. Life Ins. Co.  
"M. F. ROHRER, Gen. Agent Provident Savings Life.  
"A. LANSING, Gen. Agent Provident Life & Trust.  
"H. R. GOULD, Gen. Agent Phoenix Mutual Life." 

Notice was given to all parties immediately concerned, 
and the day of hearing was fixed for the 14th day of 
August, instant, at two of the clock in the afternoon.  
After a hearing of three days argument, four lawyers and 
an equal number of laymen participating, the cause was 
submitted to the department, his excellency, the governor, 
sitting with the deputy commissioner.  

John H. Ames appeared on behalf of the plaintiffs, and 
Charles F. Coffin of Indianapolis and Roscoe Pound, 
esquire, contra.  

It appears, at first sight to be unfortunate that this 
department can neither administer oaths, or subpoena 
witnesses and compel their attendance. It is wise that 
these provisions were not made, and that the powers of 
the department are as circumscribed as its jurisdiction.  
Otherwise unnecessary expenses might be entailed, to be 
defrayed by the parties or by the state.  

When the hearing in this case was first ordered, the 
department informed parties that in its opinion the rule 
of reasonable doubt, which prevails in criminal prosecu
tions, would govern the evidences in a matter of this kind.  
But in considering the matter, it will not be necessary, 
in our judgment, to invoke that rule.  

The opinion at which we have arrived, can, in our judg
ment, be reached by the rules of civil evidence.  

In considering this question, little attention will be paid 
to the complaint filed herein. It is not a pleading. and 
this department is not a court. The only office of the com
plaint is to call the attention of this department to the 
alleged irregularities. Being once advised in this matter, 
it was the duty of the department to ferret out the 
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matter, even had no accusers appeared to substantiate the 

complaint.  
It was shown at the hearing that, upon the application 

following: 

"APPLICATION FOR APPOINTMENT AS LOCAL REPRESENTA

TIVE OF THE STATE LIFE INSURANCE COMANY, INDIAN

APOLIS, INDIANA.  

"I, John Doe of Doeville hereby apply to the State Life 
Insurance Company for appointment as one of its Local 
Representatives, and I hereby stipulate and agree that if 
I am appointed, I will aid in promoting and maintaining 
the Company's business through its authorized agents, by 
recommending to them suitable persons whom they may 
secure for insurance; and that, during the continuance of 
my contract of appointment, I will, by my effort so di

rected, maintain upon the books of the Company at least 
$5,000.00 of insurance, but it is understood and agreed 
that I shall not solicit insurance, nor forward applications 
for insurance to said Company, nor in any manner aid 
in the transacting of its business.  

"I further agree upon written request to advise the 
Company as to the fitness and desirability of agents and 
applicants for agencies, to furnish confidentially such in
formation as I may possess regarding the personal habits 
of applicants for insurance, and those of lapsed policy 
holders who apply for reinstatement and such informa
tion as may come to my knowledge regarding claims 
against the Company which might assist in protecting the 
Company from fraudulent and false claims.  

"This application is based upon the condition that I 
shall receive such compensation as others who may be 
appointed to similar positions, which compensation shall 
be duly set forth in my contract of appointment. I hereby 
agree that such contract shall terminate, and all coi

pensation thereunder cease, should I fail .or refuse to 
carry out the provisions of this agreement.  

"This agreement is entered into with the full knowledge 
of the contents of said contract of appointment, a sample 
of which I have examined, and with the express under
standing that I shall not he required to take a policy of 

insurance in said Company as a condition for securing the 
appointment herein applied for.
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"Dated and signed, this twentieth day of July, A. D.  
1899, at Lincoln Nebraska.  

"JOHN DOE, Applicant.  
"Witness: RICHARD ROE," 

the company named in the caption, had issued the fol
lowing contract: 

"Local Representative Contract.  
The State Life Insurance Company, 

Indianapolis, Indiana.  
Limited to 500.  

"In consideration of the stipulations and agreements 
made in my application as a Local Representative of the 
State Life Iniiurance Company, which application is made 
a part hereof, the State Life Insurance Company hereby 
appoints John Doe a Local Representative of said com
pany and hereby agrees to the following articles in relation 
to such appointment: 

"Article 1. The -number of Local Representatives thus 
appointed shall not exceed five hundred.  

"Article 2. On January 1st of each year, during the 
continuance of this contract the Company shall compute 
the number of thousands of insurance in force written 
during ten years from and after January 1st, in the United 
States, excepting the state of Indiana, upon which there 
[shall] have been paid, during the preceding year, one full 
annual premium, two semi-annual or four quarter annual 
premiums.  

"Article 3. The State Life Insurance Company hereby 
agrees on the dates aforesaid, to credit Local Representa
tive with such a sum of money from the expense element 
of its premiums as shall be obtained by dividing an amount 
of money equal to twenty-five cents for each one thousand 
dollars of insurance in force as above by the number of 
said Local Representative conti'acts remaining in force.  
The amount so credited to said Local Representative shall 
each year, on the anniversary of the date of this contract, 
be paid to him by said State Life Insurance Company 
subject to agreement of said Local Representative in his 
application here for said payment, being his compensation 
for his services as such Local Representative and for no 
other consideration.  

"In witness whereof, The State Life Insurance Company 
has caused this contract to be signed by its president and
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secretary, at its office in the city of Indianapolis, this 20th 
day of July, 1899.  

"WILBUR S. WYNN, "A. K. SWEENEY, 
Secretary. President." 

In the cases of Blenkiron and Kennedy, it was shown 
that this special contract was issued to policy-holders of 
the company, and it would seem in most cases that they 
were issued to such policy-holders.  

It is contended, on behalf of the complainants that, 
when the contract was so issued to a policy-holder, it con
stituted a rebate of premium, and was a violation of the 

mutuality of the company. In support of this position, 
a written opinion of the attorney general of the state of 
Indiana and a brief of the same official in the case of 
Robert W. Lowery against the State Life Insurance Com
pany, 54 Northeastern Reporter, 442, were produced.  

It may not be out of place to state here, that'this depart

ment is opposed to premium rebates on principle, and will 
recommend an anti-rebate law in its first annual report.  

The opinion and brief above mentioned lie before us, 
and, with all due respect to the attorney general of a great 
state, we must say that it has seldom been our lot to en
counter documents more replete with sophistry. The opin
ion of the attorney general is begging of the question. He 
assumes that the contract under consideration is what 

it is not, and then argues from the assumption. But let 
it be said that the particular contract before the attorney 
general was one called the "Vice Chancellor's Contract." 
In the argument, it seems to be conceded that the contract 
was similar to the one we are considering. If it was not, 
then the attorney general's argument does not apply to 
this case.  

The learned counsel for the complainants labored with 
great ingenuity to show the department that the policy of 
insurance and the local representative contract were an 
entirety. With all due respect to the ability of counsel, 
we are compelled to dissent from this conclusion. Where 
two contracts are not necessary complements of each other, 
not necessarily simultaneous in their execution and do not
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purport upon the face to have the same consideration, the 
burden is upon the person alleging their entirety to prove 
the same. It was claimed that these contracts were offered 
promiscuously to any and everybody as an inducement 
to insure. If every person insured has one of these con
tracts, the mutuality of the insured can not be effected 
thereby. But such is not the case. It was affirmed and not 
denied that the contract had been issued to some persons 
not policy-holder. This being the case, it would show 
that it was practically an independent contract.  

Application, herein before quoted, contains the follow
ing compound sentence: 

"I hereby stipulate and agree that if I am appointed, 
I will aid in promoting and maintaining the company's 
business through its authorized agents, by recommending 
to them suitable persons whom they may secure for insur
ance; and' that, during the continuance of my contract of 
appointment, I will, by my efforts so directed, maintain 
upon the books of the company at least $5,000.00 of in
surance." 

The words, "by my efforts so directed" relate to the 
words, "by recommending to them suitable persons -vhom 
they may secure for insurance." For this service, the local 
representative is to be paid as follows: The company, for 
ten years, from January 1, 1899, is, at the end of each 
year, to set aside 25 cents from its expense fund for each 
$1,000 of insurance in force, and then divide the sum ob
tained by the number of local representatives. The quo
tient is to be the compensation of each representative, 
which sum is to be credited to his premium.  

Now we shall not undertake to discuss this procedure 
as a business proposition. Whether it will bring prosper
ity or disaster is not the question before us. Were we to 
examine into the method of doing business of every com
pany in the state; and say A should not be allowed to do 
business, his method will bring disaster, and B shall be 
allowed because his method will bring prosperity, that 
would -constitute ourselves guardians of every insurance 
company in the state, which the law never designed us 
to be.
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It appears from the affidavit of Kennedy, and other 
admitted facts, that some very iridescent representations 
had been made by an agent of the company, which, together 
with the local contract itself, were the moving cause in 
inducing him to insure. An affidavit is only an ex-parte 
statement, where there is no opportunity for cross-exam
ination. The affiant in this case is a highly respected gen
tleman. But to cancel the license of a foreign insurance 
company upon the sworn ex-parte stathient of a gentle
man who. deems 1himself a wroliged man, would be a length 
to which this department would not go. Nor do we think 
the facts sufficient.  

That the local representative contract might be made 
to act as a rebate is obvious.  

That its execution and delivery are, ipso facto, a rebate 
neither appears upon the face of the document,. nor is es
tablished by the evidence aliande.  

Agents have gone to lawyers and said, "Insure with us, 
and give us the benefit of your influence, and you may have 
all of our collections in return. The percentage will 
amount to more than the premium you will have to pay." 
So, too, a physician might be appointed medical examiner 
on like terms. It is claimed that the company must have 
exceeded their five hundred limit. In support of this 
proposition it is argued that, as they have over 70 in Ne
braska, and are doing business in twenty or more states, 
they must have over 500 local representatives. This is an 
unwarranted conclusion. No court would convict a crim
inal, or enter a civil judgment on such evidence.  

There are some figures of the agent who solicited Mr.  
Kennedy. These figures are an example of a solicitor try
ing to make an actuary of himself, a sight more pitiful 
than little David in Saul's armor. Everyone is familiar 
with such sights. Not only in insurance solicitors, but in 
all classes of vendors in this competitive world of ours, 
is there a disposition to multiply the value of whatever 
they may have for sale by the table of Miluchausen rather 
than by that of Eratosthones. Such conduct may exceed 
the bounds of morality in many cases. But, did this de-
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partment constitute itself the censor of the conduct of 
insurance solicitors with the general public, it would, in 
effect, be putting the whole state under its own guardian
ship. This is not the purpose of our creation.  

We find that the State Insurance Company of Indian
polis, Indiana, is a solvent company; that there is nothing 
in its charter, constitution, by-laws or method of doing 
business, so far as such method has been shown us, in con
flict with the laws of this state, except as hereinafter 
stated.  

Were this a domestic company, we would dismiss the 
complaint without ceremony. But the statute of Nebraska 
contains the following section: 

"Whenever the existing or future laws of any other state 
of the United States, or any foreign country, or the rules 
or regulations of any insurance department of any such 
state or country, provide that any insurance company or
ganized under the laws of this state shall deposit securi
ties in any such state or country for the security of policy
holders, or shall provide for any payment of taxes, fines, 
penalties, certificates of authority, licenses, fees, or require 
any other duties, examinations, or acts other than are by 
the laws of this state required of such companies organized 
under the laws of such other state or country, then the 
insurance commissioner shall immediately require from 
every insurance company of any character whatever of 
such other state or country, transacting or seeking to 
transact business in this state, the like payment of all 
licenses, fees, taxes, fines, or penalties, taxes, deposits, 
statements, fines, penalties, act, examinations, or duties 
iequired by the laws of this state of the companies of such 
other states and countries." Section 40 of the Weaver 
law.* 

The auditor of the state of Indiana is the chief of its 
insurance department.  

Under the advice of the attorney general of that state, 
he has forbidden the issuance of such contracts as the 
one before us by an insurance company to its policy-hold
ers. This is a rule and regulation of the insurance depart
ient of Indiana.  
*Compiled Statutes, 1899, ch. 43, art. 2.
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Were a Nebraska life insurance company to go to In
diana, it would be forbidden to issue this kind of a con
tract to its policy-holders. Under the lew talionis of our 
reciprocity law, we must forbid Indiana companies to issue 
them in this state to their policy-holders. And it is so 
ordered. This order is made under and by authority of 
section 65 of the. Weaver law;* and obedience hereof is 
enjoined.  

With contracts already issued we can not interfere. Any 
person, desiring to be disengaged from a contract already 
made, must search for his remedy, if he has any, in a court 
of equity.  

The local representatives come under the provisions of 
section 29 of the Weaver law.* 

The company will be required to pay the fee of two dol
lars apiece and apply to have certificates issued to these 
agents.  

W. A. POYNTER, Co8miss8onr.  

WILBUR F. BRYANT, Deputy.  

NOTE.-Although the foregoing decision was rendered by a bureau 
afterwards declared unconstitutional (State v. Poynter, 59 Nebr., 417), 
it was adopted, and has since been followed by the constitutional 
department.-W. F. B.  

*Conpiled Statutes, 1899, ch. 43, art. 2.
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My notes to this volume have multiplied to such proportions that 
this new feature has been added.-W. F. B.  

Action. See DEBT. CRIMINAL LAW ASD PROCEDURE.  

Another Action Pending ..................................... 869 
Ames, John H., author of so-called Slocumb law ................ 561 
Appeal and Error. See CORAM NOBIS.  

Appeal and error ..................................... 174, 176 
By-Laws. See INSURANCE.  

Character. See EVIDENCE.  
Contract.  

Made on Sunday ......................................... 323 
Conviction.  

Definition of the word .................................... 682 
Coram Nobis.  

Writ of error coram nobis at common law, in Connecticut, Illi
.nois, Indiana, Mississippi, Pennsylvania and in United States 
practice ......... ............ ....................... 887-889 

Courts. See JURISDICTION.  

Courts.  

, Power to reprieve .................................... 887-889 
Criminal Law and Procedure.  

Recovery of forfeiture by criminal procedure................ 683 
Proof of one offense in the trial for another ................. 883 

Debt.  
Action of, recovery of forfeiture by......................... 683 

Domicile. See MARRIAGE AND DIVORCE.  

Dormant Judgment. See JUDGMENT.  

Evidence. See INTOXICATING LIQUORS. JUDICIAL NOTICE.  

of reputation, in civil action ......................... 116 
Execution ................................................... 857 
Fourteenth Amendment. See TAXATION.  
Governor. See OFFICE AND OFFICERS.  

Highway ................................................... 394 
Historical Facts. See JUDIcIAL NOTICE.  

Husband and Wife .......................................... 859 
Injunction.  

- in criminal law, can not be invoked .............. 887-889 
Insurance .. ...................................... 231-233, 813, 814 

Premium and rebate ................................ 895 
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Intoxicating Liquors.  
Sale to minors...........................................561 
keeping with intent to sell contrary to law...............882, 883 
Sale by servant.........................................561 

Judgment .............................................. 176, 874 

Judicial Notice..............................................499 

Jurisdiction ........ ......................................... 176 

Justice of the Peace. See JURIsolCTIoN.  

Mandamus. See NEBRASKA. OFFICE AND OFFICERS.  

Mandamus against governor...........................706, 707 

Marriage.  
- Status or contract.............................305, 306 

Marriage and Divorce..................................791, 792 

Married Woman. See HUSBAND AND WIFE.  

Minors. See INTOXICATING LIquoRs.  

Nebraska, decisions in Mandamus, vols. 1-19................. 707-710 

Office and Officers.  
Official privilege......................................... 689 
Governor's power to reprieve and fix the date of the execution 

of death penalty in warrant of reprieve ................ 887-889 

Pardon................................................... 887-889 

Payment. See JUDGMENT.  

Peace Warrant.............................................. 79 

Physician. See PRIVLEGED COMMUNICA.ONS.  

Privileged Communications................................. 49-51 

Process.  
Abuse of................................................ 413 

Promissory Note. See. HUSBAND AND WIFE.  

Referee, opinion of .......................................... 524 

Reprieve ....................... .......................... 887-889 

Reputation. See EVIDENCE.  

Respite .......................... ........................ 887-889 

Sheriff ........ ......... .................................... 857 

Slocumb Law. See AMES, JOHN H.  

Special Assessments. See TAXATION.  

Statute.  
adopted from another state, construction...........323, 890 

Statute of Limitations. See JUDGMENT.  

Sunday. See CONTRACT.  

Supersedeas. See APPEAL AND ERROR.  

Taxation .......................... ........................ 238, 524 

Wager-Policy. See INSURANCE.  

Waiver. See JURISDICTION.
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Abandonment. See HOMESTEAD.  

Of land condemned for railroad right of way. See EMINENT 
DOMAIN, 1.  

Abatement and Revivor.  
Where a fraternal beneficiary association, having a grand 

lodge and the principal place of business in this state and 
doing insurance business therein, is not privileged from 
being sued in the county where the action is brought, the 
filing of an answer therein containing an objection to juris
diction and a plea to the merits is a waiver of the juris
dictional question. Grand Lodge A. 0. U. W. v. Bartes..... 800 

Abutting Owners. See HIGHWAYS, 4.  

Account. See EXECUTORS AND ADM1INISTRATORS.  

Acknowledgment.  
Of deed of homestead. See HOMESTEAD, 7, 8.  
Of illegitimate child. See BASTARDY.  
1. A national bank held for collection a note belonging to an

other bank in which it was a stockholder; it renewed the 
note and included in the renewal a debt of its own, securing 
the entire debt by a mortgage upon the family homestead; 
the national bank had a direct pecuniary interest in the 
transaction. Wilson v. Griess ............................ 792 

2. A notary public who is the assistant cashier and a director 
and stockholder of a bank having a direct pecuniary and 
beneficial interest in a mortgage is disqualified from taking 
the acknowledgment thereof. Idem.  

Action. See ATTACHMENT. CONTRACTS, 3. CONVERSION, 3. Cos'rs, 5.  

CREDITORS' BILL, 3. DESCENT AND DISTRImUTION, 3. EMINENT 

DOMAIN, 3. ESTOPPEL. 3. EXECUTORS AND ADMINISTRATORS, 
2, 14. FRAUD. MORTGAGES, 6. Quo WARRANTO. REPLEVIN, 
3, 5. SHERIFFS, CONSTABLES AND CORONERS. TRUSTS, 1.  

Action on bond. See APPEAL AND Enuon. 16-18.  

1. When an action is brought on the same day that the cause 
of action arose, it is proper to show by competent evidence 
that the cause of action was complete before the action was 
begun. Bank of Miller v. Richmon..................... 111, 114 
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Action-Concluded.  
2. Abstract questions of law can not be made the subject of 

litigation. There must be real parties, and a res in dispute 

that will become res judicata when the litigation is de

termined. State v. Savage.......................... 684 

Adequate Remedy at Law. See MANDAMIUS, 1, 2.  

Adjournment.  
Of execution sale. See EXECUTION, 22.  

Admissions. See EVIDENCE, 1.  
Relief against mistaken admissions at trial. See TRIAL, 1.  

Silence as admission of guilt. See CRNIINAL LAW AND Pno

CEDURE, 1.  

Adoption.  
1. A child adopted under section 797 of title 25, chapter 57, 

General Statutes, 1873, would not inherit from the adopting 

parents in the absence of an affirmative statement to that 

effect or the use of language indicating an intent tanta

mount to such statement in the writing executed and filed 
under the statute. Ferguson v. Herr...................... 649 

2. In rendering the decree provided for in chapter 2, title 25, 
Revised Statutes, 1866, governing adoption of children, the 

probate judge acts judicially, and such decree has all the 

force and effect of a judgment, being subject to collateral 

attack only for want of jurisdiction. Idem............... 659 

3. The statute prescribing the procedure in the adoption of 

children should be liberally construed, to the end that the 

proceedings had thereunder, and the decree of adoption 

made pursuant thereto, may be held valid; substantial com

pliance with the requirements of the statute being sufficient 

to sustain the validity of the decree of the probate court.  
Idem.  

4. The decree rendered by the probate court under the pro

visions of chapter 2, title 25, Revised Statutes, 1866, fixes 

the status of the child and its adoptive parents; and when 

such decree by failure to prosecute error therefrom, is 

allowed to become final, it will, if in substantial conformity 
with the provisions and requirements of the statute, be con
clusive upon all persons interested in the proceedings.  
Idem.  

5. Under the provisions of section 580, chapter 1, title 16, Re
vised Statutes, 1866, a decree of adoption rendered by the 
probate court under chapter 2, title 25, Revised Statutes, 
1866, could be reversed, vacated or modified by the district 
court at the instance of anyone having an appealable in
terest therein. Idem.  

6. The decree of a probate court rendered under chapter 2, title
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Adoption-Concluded.  
25, Revised Statutes, 1866, conferring upon the child full 
rights of inheritance from his adoptive parents, will not, in 
a collateral proceeding, many years after its rendition, and 
after the death of the adoptive parents, be held void for 
want of jurisdiction on the ground that the statement of the 
adoptive parents filed in the adoption proceedings fails in 
specific language to bestow upon the adopted child equal 
rights, privileges and immunities of children born in lawful 
wedlock, where a fair and reasonable interpretation of such 
statement is consistent with the intention so to bestow such 
rights, and it is manifest that the probate judge so under
stood and construed the statement of the adoptive parents, 
and the parents acquiesced in the decree throughout their 
lives. Idem.  

7. Amendment of statute in regard to the adoption of children.  
Idem.  

Adverse Possession. See ESTOPPEL, 1. POSSESSION.  
1. Where a claimant occupant entered upon land originally 

without color of title or claim of right, and the acts relied 
on to show entry and occupation were consistent with an 
intention to trespass from time to time until interfered with 
by the true owner, his testimony that he intended to hold 
and occupy as owner, uncorroborated by acts necessarily in
dicating such intention, is not sufficient to require a finding 
in his favor. Knight v. Denman.......................... 814 

2. An instruction which states that, if the owner of lands does 
not bring an action against one who wrongfully withholds 
possession within ten years after his cause of action accrues, 
he loses his right to maintain such action, without adding 
that defendant's possession must be continuous, open, no
torious, exclusive and adverse during the full period of ten 
years, Is misleading and erroneous. Idem.  

3. An occupant who claims by adverse possession, must show 
that he occupied adversely during the entire period of ten 
years. Idem.  

4. A mortgagee who goes into possession under an agreement 
to care for the premises and to receive the rent in compensa
tion, can not acquire title by adverse possession. Decker 
v. Decker............. ................................. 239 

5. If the grantor in a deed with covenant of warranty sub
sequently makes an entry upon the possession of the grantee, 
there is no presumption that the new possession so acquired 
is permissive or subordinate to the grantee; and a new title 
may be established by open and notorious adverse posses
sion, as in other cases. Horbach v. Boyd.................. 129 

6. Where a grantor remains in possession after a valid con-
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Adverse Possession-Concluded.  
veyance his possession is presumed to be permissive, and 
subordinate to the grantee. In such case, quwre whether 
he can claim that his continued possession was adverse 
without showing actual notice to the grantee. Idem.  

Affidavits.  
On information and belief. See JUDGMENT, 9. TAXATION, 18.  
1. So long as a witness is willing to testify to a fact positively, 

and does so testify, his affidavit, in which such fact is posi
tively stated, does not become an affidavit on information 
and belief by the addition of the statement that he verily 
believes all the facts set forth to be true. Leigh v. Green.... 533 

2. Where-a showing by affidavit is required as to facts which 
are necessarily matters of information and belief, an affidavit 
on information and belief is sufficient. Idem.  

Agreement. See CONTRACTS.  

Alimony. See DIVORCE AND AumtoNY.  

Alteration of Instruments. See REFORMATION OF INSTRUMENTS.  
The unauthorized insertion of the word "gold" before the word 

"dollars" in an instrument after execution and delivery, is 
a material alteration. Foxworthy v. Colby................ 216 

Allegata et Probata. See MORTGAGES, 5. PLEADING, 7.  

Amendment.  
Of motion for new trial. See NEW TRIAL, 2.  
Of record. See RECORDS.  

Appeal and Error. See BILL oF EXCEPTIONS. CORAM NOBIS. COSTS.  
EXECUTION, 8-13. INSTRUCTIONS. JUSTICES OF THE PEACE.  

Appeal from county board. See COUNTIES AND COUNTY OFFICERS, 
1, 2.  

Issues on appeal from justice's court. See JusTICES OF THE 
PEACE, 4, 5.  

Judicial notice of records on appeal. See EVIDENCE, 9.  
Right of appeal in forcible entry and detainer actions. See 

FORCIBLE ENTRY AND DETAINER.  

Right of appeal from final accounting of administrator. See 
EXECUTORS AND ADMINISTRATORS, 5, 6.  

Sufficiency of appeal undertaking. See MORTGAGES, 8.  
Assignments of Error.  

Assignments of error not presented in briefs. See APPEAL AND 
ERROR, 39, 40.  

1. A judgment will not be reversed for errors required to be 
assigned in a motion for a new trial, unless it is alleged in 
the. petition in error, and shown by the record, that the 
court erred in overruling such motion. Gandy v. Cum
mins................................. ................ 312 
Achenbach v. Pollock.................................. 436
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Decisions Reviewable.  
Mode and extent of review. See APPEAL AND ERROR, 19, 20, 48.  

2. Orders and judgments of the trial court, where it has ac
quired jurisdiction, can only be taken advantage of by pro
ceedings in error or appeal to this court. Fraaman v.  
Fraaman.......... .................................... 472 

3. Ruling, upon demurrer for misjoinder of causes of action, 
will not be reviewed on appeal. Leavitt v. Mercer Co....... 31 

4. By section 42, chapter 20, Compiled Statutes, a right of ap
peal is given to any person affected by any final order, judg
ment or decree of the county court in all matters of probate 
jurisdiction. Gannon v. Phelan.......................... 220 

Discretion of Lower Court.  
5. A cause will not be reversed for the denial of an application 

to amend a pleading during the progress of a trial, unless 
such action amounts to an abuse of discretion. Hubenka 
v. Vach............................... ................ 170 

G. The district court has power to set aside, change or modify 
its judgments during the term at which they are rendered.  
An application to set aside a decree and allow the introduc
tion of evidence upon a technical point, is addressed to the 
discretion of the court, and error can not be predicated upon 
the ruling thereon. Enyart v. Moran..................... 401 

Dismissal.  
7. Where the sufficiency of an appeal bond is assailed, a per

emptory dismissal without an opportunity to file a new bond 
is err6r. Gannon v. Phelan............................. 220 

8. If an appellee is dissatisfied with the form of the bond, 
his appropriate remedy is a motion for an order-nisi. Idem.  

Disposition of Cause.  
9. An intervener whose petition does not state facts sufficient 

to constitute a cause of action, and who does not pray for 
any judgment which the court has jurisdiction to render, 
should be dismissed from the action; and if he obtains a 
judgment with which he is not satisfied, and appeals there
from, this court will render the judgment of dismissal which 
ought to have been rendered below. lodence v. Peters.... 425 

Estoppel.  

10. A party can not be heard to complain of a procedure adopted 
at his own request, or with his consent. Holway v. Ameri- .  
can Exchange Nat. Bank..............................67,70 

Exceptions and Objections.  

11. The objection that a petition is indefinite and uncertain, 
can not be presented for the first time in this court. lodence 
v. Peters.............. ................................ 425

911
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Appeal and Error-Cotinued.  
12. An order overruling a special demurrer will not be re

viewed where an exception is not saved. Holway v. Ameri

can Exchange Nat. Bank ............................. 67 

Harmless Error.  

13. Where it is clear from the law and the evidence, that the 

verdict returned by the jury is the only one that can be 

sustained in the case, it will not be set aside for errors 

occurring at the trial. Albion Milling Co. v. First Nat. Bank 

of Weeping Water... ........... 116 

14. Error in excluding the testimony of a witness is immaterial, 

where all the proofs, together with the excluded testimony, 

would not sustain a cause of action. Thomas v. Thomas.... 581 

15. Parties can not complain of error by which they are not 

prejudiced. Haines v. Bellinger....................... 73 

Liability on Bonds.  

16. It is not required that an execution be issued and returned 

nulla bona, as a condition precedent to maintaining a suit 

on a supersedeas undertaking executed and delivered under 

section 588 of the Code of Civil Procedure. Palmer v. Cay

wood........ ....................... ................... 372 

17. The judgment creditor is nbt required to exhaust the prop

erty of the judgment debtor before commencing suit on the 

supersedeas bond. Idem.  

18. Where the judgment debtor has died pending a review, the 

judgment creditor is not required to look to the estate 

(though solvent) before commencing suit on the under

taking. Idem.  
Mode of Review.  

Ruling on demurrer. See APrEAL AND ERnon, 3.  

19. Alleged errors in matters of procedure, occurring at or be

fore trial, are not reviewable by appeal. President and Di

rector of Ins. Co. of North America v. Parker.............. 411 

20. A final order made in a proceeding on application by an 

executor or administrator to sell ieal estate, is reviewable 

only by petition in error. Poessnecker v. Entenmann...... 409 

Motion for New Trial.  

21. When a motion for a new trial is overruled because not 

filed within the time required by statute, all matters neces

sarily included therein as grounds for a new trial are un

availing on review by proceedings in error. Harris v.  

Jennings.................. ....................... 80 

22. Questions presented by an amendment to a motion for a 

new trial, made more than three days after verdict and 

without a finding of the court that the party was unavoid

ably prevented from presenting such questions within



INDEX. 913

Appeal and Error-Continued.  
three days from verdict, will not be considered by this court.  
Guilion v. Traver....................................... 51 

Presumptions.  
As to appraisal in absence of showing in record. See ExEcu

TION, 8.  

23. It is conclusively presumed in this court that the duly cer
tified transcript of the proceedings of the lower court con
tains everything that ought to be considered in determining 
the correctness of the ruling complained of. Bush v.  
Tecumseh Nat. Bank................................... 451 

24. Where the trial court rejects all the evidence offered by a 
party, in determining its admissibility, the complaining 
party will be given the benefit of every inference that might 
be reasonably drawn from the testimony received. Horbach 
v. Boyd............... ................................ 129 

25. A reviewing court, in passing on a question of the admis
sibility of evidence, will give the benefit of every inference 
to the party complaining. Idem.  

26. Ordinarily every presumption is in favor of the rulings 
of the trial court, and, if possible, the record should be so 
read as to sustain his action. But where a party is pre
vented from presenting his case all inferences are to be 
drawn in his favor, that the record will reasonably permit.  
Idemn....................... ........................... 131.  

27. The presumptions are all in favor of the regularity of the 
proceedings had in the district court, when a cause is 
brought here by an appeal for a review of the proceed
ings; and the ground for objection must affirmatively ap
pear. Falstrom v. Banning............................. 339 

Questions of Fact. Verdicts. Findings.  

28. The finding of a trial court upon an issue of fact, unless 
clearly wrong, is conclusive. Hare v. Winterer............. 551 

29. Where the findings and decree of the trial court can not 
be reconciled with any reasonable construction of the testi
mony, they will be set aside as unsupported by evidence.  
Frerking v. Thomas................................... 193 

30. In an action on an insurance policy, where there is some 
uncontradicted evidence of the value of the property in
sured, a verdict based thereon will not be set aside for want 
of evidence to sustain it. Nebraska Mutual Ins. Co. v. Sasek, 17 

31. Where there is sufficient evidence to show prima facie that 
no proceedings have been had or commenced at law to 
recover any portion of the mortgage debt, and such evidence 
is not disputed, the finding of the court thereon will be sus
tained. Enyart v. Moran................................ 401 

62
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32. If several findings by nisi-prius court are sustained by evi

dence, and each one of these sustains the decree, and the 

plaintiff in his brief and argument on review assails only 

one of them, the decree will be affirmed. Mayhew v. Knittle, 395 

33. Evidence held sufficient: 
Conversion.  

To sustain a judgment in conversion. Pecha v. Kastl....... 380 
Execution.  

To sustain appraisement. Union Trust Co. v. Davis........ 340 
Moulthan v. Apking.... ......................... 378 

Executors and Administrators.  
To sustain the right of an executor to appeal. Gannon v.  
Phelan........ ............................ ............ 220 

Fornication.  
To sustain a verdict of guilty of fornication. Musfelt v.  

State.... ...................................... 445 

Fraudulent Conveyance.  
To support a finding that a conveyance was fraudulent.  

First Nat. Bank of Greenwood v. Reece................. 292 

Columbia Nat. Bank v. Baldwin......................... 732 
Homestead.  

To sustain a homestead right. Blumer v. Albright......... 249 

Husband and Wife.  
To sustain the judgment in action against married woman 
for necessaries. Noreen v. Hansen ........................ 858 
To sustain finding and decree setting aside deed from hus

band to wife. Brun v. Brun......................... 782 
Intoxicating Liquors.  

To support verdict for $400 in liquor-damage case. Gorey 

v. K elly ............................ .................... 605 
To support a judgment dismissing a remonstrance. Somers 

v. Vlazney.............. ............................... 383 
Mortgages.  

To sustain finding that no proceedings had been had or 

commenced at law to recover any portion of mortgage debt.  
Enyart v. Moran........................................ 401 

New Trial.  

To support the finding of court, (1) as to diligence on former 

trial; (2) as to sufficiency of evidence at second. German 
Nat. Bank v. Atherton... ........................ 610 

Parent and Child.  
To sustain verdict for services of child. Crete Mutual Fire 
Ins. Co. v. Patz................................... 676 

Records.  
To support an order made to correct the journal by a nunc
pro-tunc entry. Harris v. Jennings.................... 80
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Evidence held sufficient: 

Replevin.  
To sustain a peremptory instruction I a replevin action.  
Bender v. Kingman.................................... 766 
To sustain finding and judgment for plaintiff in replevin.  
Saussay v. Tem-p Brewing Co.................... 429,431,432 
Achenbach v. Pollock................................... 436 

Trusts.  
To sustain a finding and decree in an action to enforce an 
express trust. Goble v. Swobe........................... 838 

Usury.  
To support a plea of usury. Hewit v. Bank of Indian Ter
ritory............................... .................. 463 

34. Evidence held insufficient: 

Dedication.  
To sustain finding of dedication for highway. Close v.  
Swanson.......... .................... ................. 389 

Estoppel.  
To sustain a plea of estoppel. Foxworthy v. Colby ......... 216 

Execution.  
To sustain rulings upon objections to confirmation of sale.  
Moulthan v. Apking................ .................... 378 

Landlord and Tenant.  
To sustain a voluntary surrender of personal property.  
Hubenka v. Vach.....................................170, 173 

Mandamus.  
To show an adequate remedy at law-in the ordinary course 
-where there had been an application for a writ of man
damus. Hopkins v. State................................ 10 

Mortgages.  
To support a decree reinstating a mortgage. Frerking v.  
Thomas........... .................................... 193 
To sustain a finding that a certain deed conveyed title 
absolute. Decker v. Decker............................. 239 

Negligence.  
To sustain negligence on the part of plaintiff such as would 
relieve defendant of his liability as guarantor. McDonald 
v. Tootle-Weakley Millinery Co........................... 577 

Replevin.  
To warrant a peremptory instruction directing verdict for 
the plaintiff in a replevin action. Godfrey v. Citizens' Nat.  
Bank................................ .................. 477 

Trusts.  
To support a decree declaring a resulting trust. Doane v.  
Dunham........................... .................... 135 

Warehousemen.  
To support a warehouseman's lien. Webster v. Keck......1, 3, 6
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35. A finding or judgment based on conflicting evidence will not 

be disturbed: 
* Banks and Banking. Insolvency. Owner of Stock.  
Brinkworth v. Hazlett.................................. 592 

Execution. Appraisement. Confirmation of Sale.  
Omaha Nat. Bank v. Sanders............................ 444 
Rose v. Siekman ....................................... 575 

Fornication.  
Musfelt v. State....................................... 445 

Insurance.  
Nebraska Mercantile Ins. Co. v. Sasek ..................... 17 

Questions Presented in Briefs.  
See, also, APPEAL AND ERROR, 32.  

36. Questions discussed in briefs which are not properly pre
sentIed by the record, will not be considered. Moulthan v.  
Apking........................ ........................ 378 

37. Objections argued in the briefs which were not presented to 
the trial court will not be considered. Moore v. Jacobs..... 72 

38. Objections not argued in the briefs are deemed waived.  
Idem.  

39. Assignments in a petition in error, not argued in the brief 
of plaintiff in error, will be considered waived. Mayhew 
v. Knittle.................... ......................... 395 

40. Where in an argument and brief, error is assigned for giving 
and refusing a group of instructions and no reason is 
pointed out, or authorities cited, by or from which the court 
can determine the several questions involved in the assign
ment, the matters should receive no consideration. Albion 
Milling Co. v. First Nat. Bank of Weeping Water........... 116 

Records.  
41. Stipulations not embraced in the record, will not be con

sidered. Bush v. Tecumseh Nat. Bank .................... 451 

42. When the record in this court shows that an amended peti
tion was filed in the district court, but does not show that a 
new cause of action was set up in the amended petition, the 
statute of limitations'will cease to run from the commence
ment of the action. Idem.  

43. Where a bill of exceptions is quashed and the only assign
ments of error relate to the introduction of evidence, and 
a general assignment that the judgment is contrary to the 
law and the evidence, the reviewing court will only inquire 
whether the pleadings will support the judgment. Gonzales
Mandelbaum Co. v. Broghamer............................ 83
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44. When the judgment of a district court, in a proceeding in 

error to review the judgment of a justice of the peace, is 
before this court for review, the transcript must contain 
the judgment of the justice and such other proceedings as 
are up for review. Saussay v. Lemy Brewing Co........... 429 

45. The absence of an order of the court from the transcript 
can not be supplied by a recital in the bill of exceptions, 
certified to by the court reporter, if the judge, at the time 
of settling the bill of exceptions, certifies that the recital is 
false and orders it to be stricken out. Idem.  

46. This court can not decide whether the district court erred 
in permitting an amendment to a return of process, unless 
the process and the original return thereto, or authenti
cated copies thereof are preserved in the bill of exceptions.  
Idem.  

Scope and Extent of Review.  
Final and interlocutory orders reviewable. See APPEAL AND 
ERRoR, 2-4.  

47. Where any matter of which a trial court took judicial notice 
is incompetent or improper to be considered, the supreme 
court will reject it on appeal, in determining whether the 
order complained of is sustained by sufficient evidence.  
State v. Fawcett......................................... 496 

48. The action or non-action of a trial court on a motion to 
vacate a decree in foreclosure, can not be reviewed on an 
appeal from a final order of confirmation of a judicial sale.  
Omaha Loan < Trust Co. v. Walenz........................ 89 

Transfer of Cause. Requisites.  
Sufficiency of appeal bond. See ApiPEAL AND Enion, 7, 8.  

49. In a law action, which can be reviewed only by proceedings 
in error, where a motion for a new trial on the ground of 
alleged errors occurring during the trial is seasonably pre
sented, and not ruled upon until after rendition of the judg
ment, the time in which error proceedings may be begun 
will not begin to run until a ruling is made on the motion 
for a new trial. City of Lincoln v. First Nat. Bank......... 725 

50. A petition in error can not be treated as a nullity and en
tirely disregarded because authenticated in the name of 
plaintiff in error by her attorney, giving his name, each 
appearing only in typewriting. Moore v. Moran............ 84 

51. A bond given for the purpose of taking an appeal under the 
provisions of section 311 of chapter 23, Compiled Statutes, 
which runs to "the state of Nebraska," as obligee, instead 
of to the judge of the probate court, as required by said 
section, is not by reason thereof void. Gannon v. Phelan. ... 220
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Appraisal. See EXECUTION.  

Appropriation. I 
For salary of supreme court reporter. See STATE AND STATE 

OFFICERS, 1.  

Assessment. See BENEFICIARY ASSOCIATIONS. DAMAGES. INSURANCE.  

Assessment and taxing districts. See TAXATION, 9, 10.  

Assessors. See STATUTES, 8.  
It is no objection to the validity of a statute, imposing an ad

ditional duty on assessors, that no special provision for 

their compensation is made. State v. Eskew............... 600 

Assignment of Errors. See APPEAL AND ERROR, 1.  

Assignments. See MORTGAGES, 1-3.  

Associations. See BENEFICIARY ASsoCIATIONs. INSURANCE.  

Attachment. See REPLEVIN.  
Where an order of attachment issues in an action, and prop

erty is levied upon thereunder and an amended petition is 

subsequentlk filed, which, in addition to the cause of action 

stated in the original petition, sets forth another and 

different cause of action, and the first cause of action is dis

missed before trial, the attachment is thereby dissolved, and 

an order for the sale of the attached property, in satisfaction 

of the judgment rendered on the second cause of action, is 

erroneous. Holway v. American Exchange Nat. Bank....... 67 

Attorney and Client.  

Dishonesty of counsel as ground for vacation of judgment.  

See JUDGMENT, 7.  
Mistaken admission of counsel. See TRIAL, 1.  

An attorney, in making a settlement with a client, and taking 

security for the amount due, waives his general or retaining 

lien on all papers in his hands save for services performed 

after such settlement. Lord Eldon cited with approval.  

Webster v. Keck...................................1, 4 

Attorney General. See Quo WARRANTO.  

Ball and Recognizance.  
A recognizance conditioned for the appearance of the bounden 

principal at the next term of court, there to abide its order 

and judgment, is limited to the term at which it exacts 

appearance. Perkins v. Milton........................ 848 

Bailment. See WAREHOUSEMEN.  
1. A lien does not attach in favor of a bailee of goods if incon

sistent with the terms of the agreement, express or implied, 
under which his possession was obtained. Webster v. Keck, 1 

2. Where a bailee contracts for a definite sum and reserves no 

lien, he has no right to retain the goods to enforce payment: 
this is especially true when the time of payment under the 
terms of the bailment is fixed after delivery. Idem. ........ 1, u
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Banks and Banking. See ACKNOWLEDGMENT. TRUSTS.  
Action to enforce stockholder's liability. See RECEIVERS.  
Demand for payment of deposit as necessary to set in motion 

statute of limitations. See LIMITATION OF ACTIONS, 2.  
1. If a deposit in a bank, or any part thereof, is a trust fund, 

and the bank has notice thereof, it will be liable to the true 
owner for any conversion to liquidate a debt of the trustee.  
Globe Savings Bank v. Nat. Bank of Commerce............ 412 

2. An action for conversion will lie, in favor of the true owner 
of a trust fund, against a bank. which knowingly appro
priates such fund or a part thereof to reduce the debt of 
the trustee. Idem.  

3. A bank has the right to appropriate the funds of a depositor 
to the extent of the indebtedness due from the depositor.  
Idem.  

4. It is not necessary that a receiver of an insolvent bank 
procure executions against himself and a return of nulla 
bona on all claims against the bank before commencing ac
tion to enforce stockholder's liability. Brinkworth v.  
Hazlett.............. .................................. 592 

5. Where the president and cashier of a bank collects money 
and deposits it in the bank to the credit of a customer, the 
bank can not, to escape liability for the fraud of such 
president, deny his authority to represent it. Citizen's Bank 
of Humphrey v. Fromholz .............................. 284 

Bastardy. See FORNICATION.  

Acknowledgment.  
1. In the writing described in section 31, chapter 23, Com

piled Statutes, no distinct statement that the child is illegiti
mate and no intention to make the child an heir need appear.  
Thomas v. Thomas ..................................... 581 

2. The provision of section 31, chapter 23, Compiled Statutes, 
that an illegitimate child shall become the heir of the person 
who "shall in writing, signed in the presence of a competent 
witness, have acknowledged himself to be the father of such 
child," is only a definition of statutory evidence. Idem.  

Judgment.  
3. The prosecutrix has no authority to compromise a judg

ment rendered in a bastardy proceeding. State v. McBride, 547 
4. The prosecutrix in a bastardy proceeding, has no authority 

to release a judgment therein. Idem................547, 548 
5. After a bastardy proceeding has been prosecuted to judg

ment, there is no authority for the execution and approval 
of a bond to save the county harmless. Idem..........547, 550 

Recognizance.  
6. A recognizance in a bastardy proceeding, conditioned that
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Bastardy-Concluded.  
the accused shall appear at the next term of the district 
court to answer such accusation, and abide the order of the 
court, is limited to the term at which it exacts the appear
ance, and where the case is continued to a subsequent term 
without a renewal of such recognizance, and the defendant 
fails to appear at such subsequent term, there is no liability 
on the recognizance. Perkins v. Milton.................... 848 

Beneficiary Associations.  
Mutual benefit insurance associations. See INSURANCE, 11-20.  
1. By-lawb of a mutual benefit association providing for the 

payment of assessments made during the month on a certain 
day and for suspension, without notice, of members in de
fault, are self-executing. Field v. National Council of Knights 
and Ladies of Security .............. * ................... 22(1; 

2. The financial secretary of a local council of a mutual benefit 
association, has no implied authority to waive any of the 
provisions of the by-laws governing the payment of assess
ments. Idem.  

3. The suspended member of a mutual benefit association 
whose by-laws in the matter of suspension are self-execut
ing, is entitled to no notice. Idem.  

4. In order to obtain sick benefits as provided in the by-laws 
of a mutual benefit association, a member must bring him
self within their terms. Idem.  

Benefits.  
Sick benefits. See BENEFICIARY AssocIATIONs, 4.  

Billiards.  

Licensing and regulating billiard room. See MUNICIPAL COR
PORATIONS, 3, 4.  

Bill of Exceptions. See APPEAL AND ERROR. MANDAMUS, 1.  
A bill of exceptions may properly include a record of events 

which took place in the presence of the court and matters of 
which it took judicial cognizance if considered by the court 
in arriving at a decision. State v. Fawcett ............... 496 

Bills and Notes. See ALTERATION OF INSTRUMENTS. PAYMENT.  
Assignment of note secured by mortgage. See MORTGAGES, 1.  
Guaranty of note by married woman. See HUSBAND AND WIEF, 

10, 11.  
Actions.  

1. A declaration on note of hand; allegation in vague terms by 
reference to note that 12 per cent. is lawful rate in Okla
homa; note bore date in Oklahoma; general denial. Allega
tion held sufficient to admit statute of Oklahoma in evidence.  
He wit v. Bank of Indian Territory........................ 463
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2. Proof that the note in question was given for a pre-existing 

debt, contracted and due in Oklahoma, is relevant as tending 
to establish an Oklahoma contract. Idem.  

Construction.  
3. Not error to refuse an instruction that if note was sent 

from Nebraska it must be governed in its provisions and 
effect by Nebraska laws. Idem.  

Coupons.  
4. The maker of a coupon-note owes no duty to the payee to 

examine the coupons as they are returned after payment.  
Foxworthy v. Colby................................216, 217 

Negotiability.  
5. An indorsement upon a promissory note as follows: "For 

value received I hereby assign and transfer the within 
bond and coupons thereto annexed, together with all my 
interest in and rights under the mortgage securing the same, 
to Coddington Savings Bank, without recourse," signed by 
the payee in the note, does not destroy its negotiability.  
Coddington Savings Bank v. Anderson.................... 205 

Payment.  
6. If the maker elects to pay a negotiable promissory note to 

one who can not and does not produce the note, by so doing 
he assumes the burden of showing that the party to whom 
he paid it was the owner of the note, or was authorized by 
the owner to receive the money for him. Idem.  
See PAYMENT, 3.  

Bona-Fide Purchasers. See FRAUDULENT CONVEYANCES. VENDOR 

AND VENDEE.  

Bonds. See APPEAL AND ERROR, 7, 8, 16-18, 51. BAIL AND RECOG
NIZANCE. COSTS. EXECUTORS AND ADMINISTRATORS. JUS

TICES OF THE PEACE. PRINCIPAL AND SURETY. SHERIFFS, 

CONSTABLES AND CORONERS.  

1. A bond given to secure the performance of a contract be
tween the principal and the obligee is without consideration, 
if the obligee is not bound by the contract. Keith County 
v. Ogalalla Power & Irrigation Co......................... 35 

2. The limit of damages for the recovery upon a penal bond in 
this state seems to be the amount of the penalty and interest 
from the time the condition is broken. Benson v. Caul
field................................ .............. 101, 104 

Bonus. See USURY.  

Books of Account. See EVIDENCE, 3.  

Breach.  
Of bond. See EXECUTORS AND ADMINISTRATORS, 7, 8. SUERTFFs, 

CONSTA1BLES AND CORONERS.  

Of warranty. See INSURANCE, 24.
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Bridges.  
Time to bring action for injury caused by defective bridge.  

See LIMITATION OF ACTIONS, 6.  

Briefs. See APPEAL AND EnRoR, 36-40.  

Burden of Proof. See EVIDENCE.  

By-Laws. See INSURANCE, 6-8.  
Zancelation of Instruments. See INSURANCE, 5. REFORMATION OF 

INSTRUMENTS.  

Carriers.  
Carriage of Passengers. Commencement and Termination of 

Relation. Contributory Negligence.  
1. A passenger on a railroad train does not lose his character 

as such by leaving his car at a regular station from motives 
of either business or curiosity, although he has not yet 
arrived at the terminus of his journey. Chicago, R. I. & P.  
R. Co. v. Battler....*............................. 636 

2. All passengers actually on the train, whether the same is 
moving or not, are passengers "being transported over its 
road" within the meaning of section 3, chapter 72, Com
piled Statutes; and passengers who have left the train at 
the express or implied invitation of the carrier, for any nec
essary purpose incident to their journey, are passengers 
being transported within the meaning of said section. Idem.  

3. Where a passenger leaves his car of his own volition, for 
some purpose of his own not incident to his journey, and 
at a place not designated for the discharge of passengers, 
he can not claim the protection of section 3, chapter 72, 
Compiled Statutes, although the carrier may, under some ex
ceptional circumstances, still owe him the duty imposed on 
it by common law. Idem.  

4. A through train between Denver and Chicago ran onto a 
side-track at an intermediate station to allow the passage 
of another through train from the east. A through passen
ger left his car, crossed the main track of the road to the 
depot, and went to a pump for a drink of water. He filled 
his cup from the pump, but, before drinking, heard the 
whistle of the incoming train, and started on a rapid run 
to regain his car. From the pump the track over which 
the incoming train was approaching could be seen for about 
one hundred feet, a'nd three steps from the pump toward the 
track over which the train was approaching the track was 
visible for a mile or more. When the passenger reached 
the track the approaching train was about fifty feet distant 
from him, and running at a high rate of speed. The pas
senger attempted to pass in front of the train, and was 
struck by the engine and killed. Held that, under the circum-
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Carriers-Concluded.  
stances, he was not "a passenger being transported over the 
road," within the meaning of section 3, chapter 72 of the 
Compiled Statutes, and the railroad was not liable for 
damages on account of his death because of his own negli
gence. Idem.  

5. Where the train in which a passenger is being transported 
is run upon a switch to allow the passage of another train, 
or is stopped at a place other than that used by the carrier 
for receiving and discharging passengers, and the stoppage 
is not for the purpose of allowing passengers to board the 
train or alight therefrom, one who leaves the train must 
usually assume all the ordinary risks incident to his action.  
Idem.  

6. While, if a railway company permits the practice of pas
sengers leaving and re-entering their train, while at a side
track at an intermediate station for the purpose of letting 
another train pass on the main track, it is bound to 
use reasonable care not to expose such passengers to un
necessary danger, yet it is not bound to so regulate its busi
ness as to make the side-track as safe a place of ingress and 
egress as the station platform; nor does it give any assur
ance, under such circumstances, to passengers that no trains 
will pass while they are crossing or recrossing the main 
track. Neither does the call of "all aboard," by the con
ductor of the side-tracked train, give any assurance to those 
who have left their train that they may cross the main track 
in safety without looking for approaching trains. Idem, 637, 639 

7. The words "while being transported over its road" in section 
3 of the Passenger Act (ch. 72, Compiled Statutes) is a 
qualifying phrase intended to limit the liability of the com
pany, and must be given the force of the legislative. intent; 
but it was not intended to exclude all passengers who leave 
the car provided for them by the carrier. Idem.........637, 646 

8. A passenger on a railway train, while seated in the dining 
room of the company is under its control, and must conform 
to its rules, and is its passenger and as much entitled to its 
protection as while seated in its car proceeding on his jour
ney. Idem.  

9. The phrase "while being transported over its road" used in 
the Passenger Act, at section 3, chapter 72, Compiled 
Statutes, was intended to include all passengers actually 
on the train, whether the train is moving or standing, and 

all such ds leave the train for any necessary purpose incident 
to the journey, e. g., change of cars, procuring refreshments 
at a point where the same are furnished by the company, 
and where an express or implied invitation Is extended for 
passengers to leave the car for that purpose. Idem, 637, 646, 649
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Certiorari. See APPEAL AND ERROR.  

Cesti Que Trust. See TRUSTS.  

Chambers.  
Power of judges at chambers. See JUDGES.  

Chattel Mortgages.  
1. A mortgage upon a stock of merchandise under the general 

description attaches only to such merchandise as was in 
stock when the mortgage was executed, and not to stock 
afterwards added by purchase. Godfrey & Sons Co. v.  
Citizens' Nat. Bank of Norfolk........................... 477 

2. An agreement providing for payment of a certain sum for a 
machine, the legal title to remain in the seller until the 
note is paid, is not a chattel mortgage, the failure to dis
charge which, on payment, would render the mortgagee 
liable for a penalty, under section 15, chapter 32, Compiled 
Statutes, but is an agreement which must be filed and re
corded under section 26 of chapter 32 of the Compiled 
Statutes, which provides no penalty on failure to discharge 
such instrument. McCormick Harvesting Machine Co. v.  
Mills.......... ........................................ 160 

Child. See ADOPTION. BASTARDY. PARENT AND CnLD.  

Claims. See COUNTIES AND COUNTY OFFICERS. EXECUTORS AND ADMIN

ISTRATORS.  

Classification. See LIcENSEs. STATUTES, 7. TAXATION, 2, 3.  

Clerks of Courts. See SUPREME COURT REPORTER.  

Cohabitation. See FonNxcATIoN.  

Collateral Attack. See ADoPTION. JUDGMENT, 1.  

Collection. See BANKS AND BANKING. TAXATION, 1.  

Common Carriers. See CARRIERS.  

Compensation. See ASSESSORS. EMINENT DOMAIN. JUSTICES OF THE 
PEACE, 6.  

Of reporter of supreme court. See STATE AND STATE OFFICERS, 1.  

Compromise and Settlement. See BASTARDY, 3.  
Conduct of Counsel. See JUDGMENT, 7. TRIAL, 1.  

Conflict of Laws. See BILLS AND NOTES, 3.  

Consideration. See BoNus. FRAUDULENT CONVEYANCES, 3.  

Constitutional Law. See LICENSES. STATUTES. TAXATION, 2, 3.  
Distribution of Powers.  

1. The theory that the judiciary, in issuing a mandamus to a 
member of the executive branch of the government, is 
thereby indiredtly, and in violation of the constitution, exer-
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cising power properly belonging to the executive department, 
has been repudiated by this court in a long line of decisions.  
State v. Savage........................................ 684 

2. The right of the courts to determine all judicial questions, 
whenever or however they may arise, is given by the con
stitution in explicit terms and is indisputable. Idem.  

3. Clear and incontestable is the right of the executive officers 
named in the constitution to exercise all powers properly 
belonging to the executive department. Idem.  

Due Process of Law.  
4. Compiled Statutes, chapter 77, article 5, sections 4, 6, au

thorizing the foreclosure of tax liens by proceedings in rem 
to which the land alone is a party, where the owner thereof 
is not known, and providing that a sale under decree therein 
shall cut out all pre-existing rights or liens, are not in con
flict with either the state or federal constitutions, as de
priving persons of property without due process of law.  
Leigh v. Green......................................... 538 

5. The statute (Compiled Statutes, ch. 53, sec. 1) making the 
property of a married woman liable for the payment of all 

debts contracted for necessaries furnished to her family 
after execution against her husband for such indebtedness 
has been returned unsatisfied, is not in conflict with section 
3 of the bill of rights. Noreen v. Hansen.................. 858 

Imprisonment for Debt.  
6. The provisions of section 154 of the general revenue law 

authorizing fine and imprisonment as a means of enforcing 
a license tax does not trench upon the constitution and is 
therefore valid. Rosenbloom v. State.................... 342 

Police Power.  
7. The legislature can not, under the guise of police regulation, 

arbitrarily invade private property or personal rights. The 

test when such regulations are called in question is whether 
they have some relation to the public health or public wel
fare, and whether such is, in fact, the end sought to be at
tained. Iler v. Ross.................................... 710 

Continuance.  
As part of trial. See JUSTICES OF THE PEACE, 6.  
When the issues are regularly made up the cause stands for 

trial. A party to an action has no right to a continuance 
on the ground that the issues were formed sooner than he 
anticipated. Palmer v. Caywood......................... 372 

Contracts. See ALTERATION OF INSTRUMENTS. BONDs. HUSBAND AND 

WIFE. MARRIAGE. REFORMATION OF INSTRUMENTs. SPECIFIC 
PEUIOEMANCE. PRINCIPAL AND AGENT. STATUTE OF 

FRAUDS. SUNDAY.

0925
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Contracts-Concluded.  
1. A construction of a written contract, which requires the 

rejection of certain words, is unwarranted where the re
jection of such words would defeat the intention of the 
parties. Ricketts v. Buckstaff........................ 851 

2. In the interpretation of a written ambiguous contract, that 
construction will be preferred which gives effect to all the 
parts of the instrument, rather than one which renders a 
portion redundant and useless. McGavock v. Omaha Nat.  
Bank ....... .................... .............. 440 

3. While a third party may maintain an action or a defense 
under an agreement between others made for his benefit, 
it must appear that there was an intent by the promisee or 
person with whom the agreement was made to secure some 
benefit to such third party, and, also, that there existed some 
privity between the promisee and the party to be benefited.  
Frerking v. Thomas... ........................... 193 

4. The intention of the parties is to be gathered from the entire 
contract, and not from any clause contained therein. Royal 
Neighbors of America v. Wallace................. ..... 330 

Conversion. See BANKS AND BANKING. TRUSTS.  

1. An instruction, in an action for conversion, that, if conver
sion was found, both buyer and seller were liable, is not 
error, where the circumstances which would and would not 
make the sale a conversion have been fairly indicated.  
Pecha v. Kastl................ ........................... 380 

2.' Conversion is a wrongful taking. Idem............. 380, 382 

3. It is not necessary to the maintenance of an action for con
version, by reason of the wrongful sale of a plaintiff's goods, 
to show that defendant exercised control over the property 
with knowledge of the plaintiff's rights, or that a demand 
was made for the goods, while they were in defendant's 
possession. Gore v. Izer................................. 843 

4. Where no estoppel on the ground of giving of a redelivery 
bond as surety is pleaded, and no offer made to show knowl
edge by the wife at the time of the facts, it is not error to 
refuse evidence that the debt for which property was levied 
upon, was contracted through faith on the creditor's part in 
the husband's ownership of the property in question. Run
quist v. Anderson.................................. 755 

5. Subsequent statements by a purchaser at execution sale, 
are not competent proof of facts stated as against one suing 
for conversion by such sale of the property sold. Idem.  

Coram Nobis.  
Writ of error coraw nobis has no existence in this jurisdiction.  

In re William Rhea, Coram SULLIVAN, C. J:............... 885
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Corporations. See BANKS AND BANKING. TAXATION, 4-6.  
1. A fraternal beneficiary association, having a grand lodge 

and principal place of business in this state, and which is 
doing an insurance business therein, is a domestic corpora
tion or association, under the provisions of section 91, 
chapter 43, of the Compiled Statutes; and service of sum
mons should be made upon it according to the provisions of 
chapter 2 of the Code, providing for service of summons on 
corporations and insurance companies. Grand Lodge A. 0.  
U. W. v. Bartes.................................... 800 

2. The rule is well settled that a bank or other corporation, 
being once charged with notice of the character of a trans
action, continues to be affected by such notice, whatever 
changes may occur in the personnel of its working force.  
United States Nat. Bank of Holdrege v. Forstedt.......... 855 

Costs.  
In Criminal Prosecutions.  

1. Sections 500 and 501 of the Criminal Code authorize the 
taxation of costs only in cases where a crime has been 
charged and there has been a conviction in accordance with 
established procedure. Speer v. State................... 77 

2. The defendant in a proceeding for the prevention of crime, 
may be taxed with costs only (1) where he is held to bail by 
the district court; and (2) where for want of bail, he is 
sent to prison. Idem.  

On Appeal.  

3. The provisions of sections 612 to .616 of the Code of Civil 
Procedure, and especially of the latter section, do not author
ize by summary proceedings the entry of a judgment for 
costs against sureties on a cost bond which is required to 
be given by the plaintiff in error or appellant under rule 
12 adopted by this court, with reference to security for 
costs in actions brought here on error or by appeal. Dunn 
v. Bozarth... ........... ....................... 862 

4. The supreme court is not authorized by the issuance of a 
writ of scire facias, or on a motion and notice to the adverse 
party in lieu thereof, to order an execution to issue against 
sureties on a cost bond, given under rule 12, for the costs 
made in the action in which the cost bond was given, and 
which are assessed against a plaintiff in error or appellant, 
or for the amount thereof remaining unpaid. Idem.  

5. The right to enforce the liability of a surety on a cost bond 
is by proceeding in an ordinary civil action on the under
taking and in pursuance of the rules governing civil actions 
generally. Idem.  

Counter-Claim. See SET-OFF AND COUNTER-CLAIM.
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Counties and County Officers.  
Payment of judgment against county. See MANDAMUS, 5.  

Appeal from County Board.  
1. A notice of appeal addressed to the county clerk, is served 

within the meaning of section 37, chapter 18, article 1, Com
piled Statutes, 1901, by delivery to such clerk. Jarvis v.  
Chase County.............. ............................. 74 

2. In an appeal from the decision of a board of county com
missioners disallowing a claim, the delivery of the notice 
to the county clerk is a necessary inference from a state
ment in the record that it was filed with him by the appel
lant. Idem.  

Claims. Issuance of Warrants.  
3. As article 6 of chapter 77, Compiled Statutes, which provides 

for the levy and collection of a judgment tax, makes no 
provision for its disbursement, the usual course, to wit, 
drawing the money by warrant, must be pursued. State v.  
Scott's Bluff County.. .................................. 419 

4. It is the duty of the board of county commissioners to draw 
a warrant in favor of a judgment creditor for the amount 
of any judgment tax collected, upon demand, when any con
siderable amount is collected in the hands of the county 
treasurer. Idem.  

5. Public policy and due regard for the interests of the tax
payers of the county, would require the commissioners to 
disburse the fund as fast as collected in any considerable 
amount, rather than to have the fund accumulate while 
interest accumulates on the judgment. Idem...........419, 424 

Contracts.  

6. Where county commissioners, acting for a precinct which 
has voted bonds in aid of internal improvements under sec
tion 14, chapter 45, Compiled Statutes, have entered into 
a contract differing substantially as to the parties thereto 
or terms thereof from that voted upon, it is not binding 
upon the municipality. Keith County v. Ogalalla Power 
Irrigation Co........................................... 35 

7. Where bonds are voted by a precinct in aid of a work of in
ternal improvement under section 14, chapter 45, Compiled 
Statutes, the terms of the proposition set forth in the notice 
of election are to be taken as defining the authority of the 
county commissioners in contracting with reference to such 
improvement. Idem.  

Taxes.  
8. Where the entire levy of taxes of a county for the year was 

within the constitutional limit, the levy of a four-mill bridge 
tax was not invalid, though the county board had before the 
levy was made illegally transferred an unexpended balance
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Counties and County Officers-Concluded.  
in the bridge.fund remaining from the levy of the previous 
year, to the general fund. Union P. 1?. Co. v. Cheyenne 
County.............................. .................. 777 

Courts. See FORCTBLE ENTRY AND DETAINER. MAINDAMUS.  
Ehfect of overruling previous decision. See RES JUDICATA, 5.  
Judicial power. See CONSTITUTIONAL LAW, 1, 2.  
Jurisdiction at chambers. See JUDGES.  

1. Saving the exceptions mentioned in the statute, the supreme 
court has no power to disturb a final judgment made by it at 
a previous term. In re William Rhea, Coram SULLIVAN, 
C. J.................................................. 885 

2. The only authority the supreme court has to take cognizance 
of crimes, is that given by the constitution in the grant of 
appellate jurisdiction. State v. Missouri P. R. Co.......... 679 

3. When the legislative thought is cast in the mold of the crim
inal law, it will be presumed, nothing appearing to the con
trary, that the remedies contemplated were those generally 
used in courts exercising criminal jurisdiction. Idem.  

Creditors' Bill.  
1. Under a prayer for general relief in a creditors' bill, a sale 

of property not attached may be decreed, where the facts 
entitling a party to such sale are alleged and proved, al
though the petition asks specifically only for a sale of 
attached property. Colut)nbia Nat. Bank v. Baldwin........ 732 

2. The allegation that an execution has been returned nulla 
bona is not necessary to render a creditors' bill invulnera
ble to demurrer. Howard v. Raymers.................... 213 

3. Execution issued; nulla bona; levy on alienated realty; cred
itor entitled to proceed at once in equity. Idem.  

Criminal Law and Procedure. See BASTARDY. COSTS. FORNICA
TION. INDICTMENT AND INFORMATION. INTOXICATING LIQUORS.  

Criminal jurisdiction of supreme court. See COURTS.  
Termination of prosecution. See MALICIOUS PROSEcUTION, 5.  

1. Where, before prosecution and while under no restraint, a 
person remained silent when being charged with a crime, 
this is competent evidence as an admission of guilt. Mus
felt v. State ............................................. 445 

2. The provisions of section 9, of the "Maximum Freight Law," 
are to be enforced by criminal procedure. State v. Missouri 
P. R. Co.............................................. 679 

3. Where a defendant, charged with a misdemeanor, is at lib
erty, on bail or otherwise, while his case is being tried, and 
voluntarily absents himself from the court room at the time 
the jury returns its verdict, his counsel being present, and 

63
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Criminal Law and Procedure-Concluded.  
no objection being made to such absence, defendant will be 
held to have waived his right to be present at such time.  
Peterson v. State................................... 875 

Crops. See LANDLORD AND TENANT.  
Right of purchaser at foreclosure sale. See EXECUTION, 21.  

Damages.  
For illegal sale of liquors. See INTOXICATING LIQUons, 1-4.  
For wrongful discharge of employee. See MASTER AND SERVANT.  

1. In an action for damages for injuries to the person and 
property of the plaintiff, the testimony clearly showed sub
stantial damage to person and property; a verdict for $1 
was grossly inadequate. Carpenter v. City of Red Cloud.... 126 

2. In an action for personal injuries, an instruction should 
be given on the proper measure of plaintiff's damages in 
case he should prevail. Idemr.....................126, 129 

3. Under section 432 of the Code of Civil Procedure, the court, 

on the determination of an issue of law, or when a party 
is in default, may, at the request of the party not in default, 
assess damages on proof without the intervention of a jury.  
Bankers' Reserve Life Ass'n v. Finn................... 105 

Deceit. See FRAUD.  

Declarations. See EVIDENCE.  

Dedication.  
1. Evidence held insufficient to establish dedication for a 

highway. Close v. Swanson.......................... 389 

2. To constitute a valid dedication of private property for a 

public highway, it must clearly appear that there was an 
intended dedication on the part of the owner, and an ac

ceptance on the part of the public by user or otherwise.  
Idem.  

Deeds. See ESTOPPEL, 1. HOMESTEAD. HUSBAND AND WIFE.  

Absolute deed as mortgage. See MORTGAGES, 9, 10.  

Parol evidence. See EVIDENCE.  

Definitions. See WORDS AND PHBASES.  

Delivery.  
Delivery of notice as service. See COUNTIES AND COUNTY Orn

CERS, 1, 2.  

Demand.  
For payment of deposit by bank as necessary to set in motion 

statute of limitations. See LIMITATION or ACTIoNs, 2.  

For trial by jury. See JUEY.  

Deposits. See BANKS AND BANKING.
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Deposits in Court.  
Compensation for property condemned for right of way. See 

EMINENT DOMAIN.  

Descent and Distribution. See ADOPTION. BASTARDY. EXECUTORS 
AND ADMINISTRATORS.  

1. G. died intestate, leaving surviving her neither issue nor 
husband, father, mother, brother, sister, nephew, niece, 
grandfather, grandmother or grandchildren; her nearest 
relatives being two uncles, an aunt, cousins and second 
cousins. Under our statute of descent, the two uncles and 
the aunt took the entire estate, to the exclusion of cousins 
and second cousins. Clary v. Watkins................. 386 

2. It is the object of our statute to cut off inheritance per 
stirpes among collaterals where at any point beyond the 
children of brothers and sisters the surviving children are of 
unequal degrees. In such case those nearest in degree take 
the estate, to the exclusion of those more remote. Idem.  

3. The "claim," which can furnish the basis for an action to 
compel a devisee to return a portion of estate assigned to 
him by proper probate proceedings, must be one allowed in 
the probate court, or "established" by proper legal pro
ceedings elsewhere, as a liability of the estate involved.  
Brinkworth v. Hazlett......... ..................... 592 

Description.  
In notice of tax sale. See TAXATION, 14.  

Directing Verdict. See TRIAL.  

Disabilities.  
Effect as to limitation of action. See LIMITATION OF ACTIONS, 6.  

Discharge. See MASTER AND SERVANT. RELEASE 

Discretion of Court. See APPEAL AND ERROR, 5, 6.  

As to examination of witnesses. Sde WITNESSES, 4.  

Relief against mistaken admission at trial. See TBIAL, 1.  

Dismissal and Nonsuit. See APPEAL AND ERROR, 7-9.  
Dismissal of a cause of action on amendment of petition as 

dissolution of order of attachment. See ATTACHMENT.  

Dissolution. See ATTACHMENT.  

Divorce and Alimony.  
A judgment for alimony in favor of a wife, rendered In an 

action for divorce against the husband, is a lien upon the 
family homestead, the title whereof is in the husband.  
Framnan v. Fraaman................................ 472 

Documents. See EVIDENCE, 3-8.  

Dormant Judgments. See JUDGMENT, 11.
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Due Process of Law. See CONSTITUTIONAL LAW.  

Ejectment. See POSSESSION.  

1. A judgment in ejectment is binding upon all parties to the 
action. Van Etten v. Test.............................. 407 

2. An answer denying that plaintiff's testatrix on a date named 
"was the owner in fee simple and entitled to possession" of 
the land in controversy, and denying that she died "on or 
about" said date, being consistent with ownership after said 
date and before she died, and also with ownership before and 
at said date, subject to a right of possession in someone else, 
does not put the plaintiff upon proof of title. Knight v.  
Denman............ ................................... 814 

3. There is a distinction between actions to maintain title and 
those for the recovery of possession only. Idem........814, 817 

Eminent Domain.  
1. A railway company, after having prosecuted proceedings 

to obtain a right of way to a final determination, is estopped 
to repudiate or abandon them, and is bound to pay the 
amount of the award to the land owner. Brown v. Chicago, 
R. I. &P. R. Co......................................... 62 

2. The deposit of money by a railway company with a county 
judge pending a condemnation of right of way, does not 
discharge the obligation of the company until withdrawal 
of the money by the property owner. Idem.  

3. Money due from a railway company for condemnation for 
right of way under the statute, may be recovered without 
resort to the fund deposited with the county judge. Idem.  

4. The constitutional provision that the property of no person 
shall be taken or damaged for public use without just com
pensation is mandatory; and this right can not be impaired 
or modified by legislation or otherwise. It is not competent 
for either the legislature or the courts to appoint some 
person without his consent to receive the money in payment.  
The right of the property owner to payment is unqualified.  
Idem................................ ............... 62, 65 

Equalization.  
Of taxes. See MUNICIPAL ConRonoNs, 1, 2. TAXATION, 7, 8.  

Equity. See ESTOPPEL. EXECUTORS AND ADMINISTRATORS, 16. IN
SURANCE, 11.  

Filing of cross-bill out of time. See JURISDICTION.  

Estoppel. See HUSBAND AND WIFE, 6-8. PRINCIPAL AND AGENT, 1, 2.  

To abandon proceedings to obtain right of way. See EMINENT 

DoMAIN, 1.  

To deny authority of officers of bank. See BANKS AND BANK

ING, 5.
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Estoppel-Concluded.  
Of tenant to dispute landlord's title. See LANDLORD AND TEN

ANT, 2.  
By Deed.  

1. A grantor in deed with covenant and warranty, is not es
topped thereby from asserting a new title, adverse to his 
grantee, which he has acquired by subsequent entry and ad
verse possession. Horbach v. Boyd....................... 129 

Equitable Estoppel.  
2. An estoppel by representation does not arise, where there is 

no intention and there could be no reasonable expectation 
that such representation was to be acted upon. Laing v.  
Evans.... ............................................ A54 

3. Instruction that the giving by plaintiff, as surety, of a re
delivery bond for property levied upon, does not of itself 
estop her from maintaining, after its return and a vain de
mand for it, an action for its conversion by the execution 
creditor approved. Runquist v. Anderson................. 755 

4. It is of the essence of estoppel that the estoppel asserter has 
relied to his disadvantage upon the conduct or silence of the 
other party. Decker v. Decker........................... 239 

5. The defendant was not estopped from asserting his title to 
the land for having received his pro-rata share of rents and 
profits collected by the administrator who took possession of 
his land supposing it to be that of the intestate, defendant 
being at the time in a distant state, and there being nothing 
in the record to connect him with knowledge that the rents 
were derived from land to which he claimed title. Idem.  

6. Parties will not be heard to complain of a procedure adopted 
at their request, or with their consent. Holway v. American 
Exchange Bank.............. ........................ 67,70 

7. One can not occupy the position of demanding or receiving 
pay upon a contract, and at the same time insist that the 
contract is not in force, and of no validity. Houston v.  
Farmers & Merchants' Ins: Co.........................138, 142 

8. Evidence insufficient to sustain a plea of estoppel by knowl
edge of a material alteration of a note. Foxworthy v. Colby, 216 

Evidence. See ADVERSE POSSESSION, 1, 3. AFFIDAVITS. APPEAL AND 
ERROR, 29-35. BASTARDY, 2. BILLS AND NOTES, 1, 2. CoN
TRACTS. CONVERSION. CRIMINAL LAW AND PROCEDURE. DED
ICATION. EXECUTION, 14. EXECUTORS AND ADMINISTRATORS, 
8. FORNICATION. FRAUDULENT CONVEYANCES. 6. INSUR
ANCE, 9. INTOXICATING LiQuous, 7, 15. JUSTICES OF THE 

PEACE, 5. MALICIOUS PROSECUTION. MORTGAGES. 5, 12. REF

or-NIATION OF INSTRUMENTS. TRIAL. TRUSTS, 12. WITNESSES.
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Evidence-Continued.  
Burden of proof. See BILLS AND NOTES, 6. MASTER AND SERV

ANT, 2. QUo WARRANTO. RAILROADS. TAXATION, 12. TRUSTS, 

8. WnLs, 7.  
Declarations. See CONVERSION, 5. PRINCIPAL AND AGENT, 3.  

Admissions.  

1. Statements made by a party to a suit, to a third person, may 
be received in evidence against him, and are not open to 
the objection that they are hearsay evidence. Allen v. Hall, 256 

Best and Secondary Evidence.  

2. In deciding a motion for a nune-pro-tune order, the district 
court may act upon any satisfactory competent evidence in 
support thereof, although minutes of the proceedings, or 
other writing appearing in or upon the records of the court 
are regarded as a better class of evidence. Harris v. Jen
nings.......... ........................................ 80 

Documentary Evidence.  

3. In a suit against a bank, book entries made by its officers 
or bookkeeper in the regular course of business, are com
petent evidence as admissions against interest. Globe 
Savings Bank v. Bank of Commerce......... ............. 413 

4. One party may introduce the books of his adversary with
out the preliminary proof necessary in other cases.  
Idem........................... ................... 413, 415 

5. A book purporting to contain the written laws of a foreign 
jurisdiction, proves itself and is admissible as evidence 
without other authentication. Hewitt v. Bank of Indian Ter
ritory............................ ..................... 468 

6. The authenticity of a volume which it is claimed contains 
the stakutes of a foreign state or territory, can not be es
tablished by the mere declaration of counsel as to what the 
volume is. Idem.  

7. The appropriate evidence of the written laws of a foreign 
state or territory, is that prescribed by section 905, Revised 
Statutes U. S., and by sections 419 and 420 of the Code of 
Civil Procedure. Idem.  

8. A record kept under the ordinances of a city for the evident 
purpose of assisting the board of health in the conduct of 
the affairs of that office, is not such a public record as is 
entitled to admission in evidence to show the truth of the 
matters therein recited, and especially should it be re
jected as evidence when offered to establish a fact which 
would not be admissible against a party because of its 
privileged character. Sovereign Camp of Woodmen of the 
World v. Grdndon ....................................... 39
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Evidence-Concluded.  
Judicial Notice.  

9. This court can not take judicial notice of the records of the 
district court. Bush v. Tecumseh Nat. Bank............... 451 

Parol Evidence.  

To establish trust. See TRUSTS, 12.  
10. Parol evidence tending to establish a separate oral agree

ment between the parties to a written contract, as to mat
ters upon which such contract is silent, and not against its 
terms, is admissible. Huffman v. Ellia .................... 623 

11. Where a deed is assailed by third parties as fraudulent, and 
proof by them is introduced to impeach the recited con

sideration, the grantee may show by parol evidence the 
actual consideration, though different from the one recited 
in the deed. Columbia Nat. Bank v. Baldwin.............. 732 

12. In an action by a grantee of a deed against his grantor to 
recover for a breach of covenant against incumbrances, parol 
evidence -is inadmissible to show that taxes were, by con
temporaneous oral agreement, excepted from the terms of 

. the deed. Stanisics v. McMurtry......................... 761 

Weight and Sufficiency.  

13. Ordinarily, a preponderance of evidence will suffice in a civil 
action. But a greater degree is required to overcome the ex

press terms of a conveyance. Doane v. Dunham ............ 135 

Exceptions. See APPEAL AND ERRoR, 12. BILL OF EXCEPTIONS.  

Execution. See EXECUTORS AND ADMINISTRATORS, 3, 4. INTERNAL 

REvENUE.  
Appraisal.  

1. The object of the statute requiring the appraisal before sale, 

is to fix the value on which the two-thirds minimum price 

is predicated; its purpose is the protection of those whose 
interests are being divested. Wells v. Frazier .......... 370, 372 

Deduction of Liens.  

2. Where property sold in execution of decree of foreclosure 
was struck off for more than two-thirds of its gross value, 
the wrongful deduction by the appraisers of one of the liens 
in suit will afford no ground for vacating the sale. Peck 
v. Starks....................... ....................... 341 

3. Appraisers appointed to fix the amount of a judgment debt

or's interest in real estate for the purposes of a judicial sale, 

have no power, under the Code, to deduct or apportion liens, 
according to area, upon an entire tract, for the purpose of 

determining a judgment debtor's interest in a distinct parcel 
of the entire tract. Fraaman v. Fraaman.................. 472 

Designation of Parties.  

4. An appraisal of the interests in land about to be sold at

35
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Execution-Continued.  
judicial sale, is not invalidated because the names of the 
owners of the equity of redemption, are designated et al.  
Wells v. Frazier ........................................ 370 

Objections.  
5. After land has been sold in execution of a decree of fore

closure, it is too late to question the appraisement, except 
in case of fraud. Farmers and Merchants' State Bank v.  
Thornburg ............ .................................. 76 

6. An objection to an appraisal of real estate for the purposes of 
a judicial sale, to be available, must be made and filed be
fore a sale thereof is had. Wells v. Frazier................ 370 

Officer Making Appraisal.  
7. A deputy sheriff may act for and in place of the sheriff in 

making an appraisal of real estate for the purposes of a 
judicial sale in the execution of a decree of the court. Idem.  

Presumptions.  
8. Where several writs were issued to a sheriff commanding 

him to execute a decree of foreclosure, the presumption is, 
nothing appearing to the contrary, that the appraisement 
under which the sale was made was valid. Omaha Nat.  
Bank v. Saunders ....................................... 444 

Valuation.  
9. An order confirming a judicial sale, will not be set aside 

on review for a mistaken valuation by appraisers, in the 
absence of any abuse of discretion on the part of the trial 
court. Merchant v. Baumeister............................ 91 
Peck v. Starks......................................... 341 
Rose v. Siekman....................................... 575 

10. An honest difference of opinion between appraisers and 
witnesses, as to the value of real estate sold under a decree 
of foreclosure, affords no sufficient ground for setting the 
sale aside. Gibson v. Sweet............ ................. 550 

11. Evidence held to sustain the trial court in refusing to set 
aside the appraisement as too low. Union Trust Co. v. Davis, 340 

12. Where real estate sells for more than two-thirds of its value, 
as alleged by those objecting, no prejudice results. Rose v.  
Siekman.......... .................................... 575 

13. Evidence held sufficient to sustain rulings of trial court on 
objections as to valuation of land for appraisal. Moulthan 
v. Apking.............. ............................... 378 

Notice of Sale.  

14. In a foreclosure sale, the affidavit proving publication, as 
well as the sheriff's return, is sufficient evidence of the pub
lication of the notice of sale. Haines v. Bellinger .......... 73 

15. In a foreclosure sale, the affidavit proving publication may
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Execution-Continued.  
be made immediately after the last publication, even though 
that be less than thirty days after the first. Idem.  

Sale in General.  

16. The authority of a sheriff or other officer to sell real estate 
under a decree of foreclosure, does not depend upon the pro
curement and filing of certificates of liens. Hart v. Mc
Donnell.............................. .................. 856 

17. Where property brings at judicial sale two-thirds of its gross 
value, the sale should be confirmed notwithstanding the fail
ure of the sheriff to file in the office of the clerk of the dis
trict court in due time the treasurer's certificate showing 
the amount of a tax lien. Iden.  

Officer Making Sale.  

18. An objection that the officer who made the sale was not 
qualified to do so, held without merit. Moseley v. Fillebrown, 580 

19. A deputy sheriff may make a foreclosure sale, which his 
chief is authorized to make. Union Trust Co. v. Davis...... 340 

Place.  

20. The south door of the court house is "at the court house," 
within the meaning of section 503 of the Code of Civil Pro
cedure. Peck v. Starks................................. 341 

Possession by Purchaser.  

21. Annual crops growing on the land do not pass to the pur
chaser at judicial sale; and for the purpose of saving the 
debtor's rights thereto, these annual crops will be regarded 
as personalty. Aldrich v. Bank of Ohiowa................. 276 

Postponement.  
22. There is no provision of the Code authorizing the adjourn

ment of an execution sale. Fraaman v. Fraaman ........... 472 

Rents and Profits.  
23. In an action to foreclose a mortgage where the mortgagee 

has taken possession and the mortgage has been prosecuted 
to a decree and sale of the premises, all the parties to such 
proceedings are thereby concluded as to rents and profits 
received by the mortgagee while in possession. Felino v.  
K. S. Newcomb Lumber Co............................... 335 
See MORTGAGES, 6.  

Return.  

24. It is not required that a return to an order of sale shall be 
made within sixty days. Pratt v. Lean.................... 576 

Surplus.  

25. A junior mortgagee not a party to a suit to foreclose a 
first mortgage, is entitled to any money resulting from the 
sale remaining in the sheriff's hands after the satisfaction 
of the first mortgage. Milligan v. Gallen.................. 561
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Execution-Concluded.  
Stay of Execution.  

26. The right of a judgment creditor to take out an execution 
on his judgment, is a substantial right. This right can 
only be taken away or suspended by some act, suit or pro
ceeding for this purpose in compliance with law. Halmes 
v. Dovey............ .................................. 122 

Writ. Form and Requisites.  
27. Among the requisites of a valid execution, are that it must 

state the name of the court from which it was issued, the 
name of the county wherein the judgment was rendered, 
the amount of the judgment and the time of its rendition.  
Idem.............................. ................ 122, 125 

Executive Power. See CONsTITUTIONAL LAW, 3.  

Executors and Administrators. See APPEAL AND ERROR, 20. DE
SCENT AND DISTRIBUTION. LIMITATION OF ACTIONS, 3.  

1. The decree of a'county court, after examination of the final 
report and accounts of an executor finding that he has assets 
in his hands and ordering them distributed among creditors 
and legatees, creates a personal liability in the executor, 
and has the same force as any other judgment. Lydick v.  
Chaney............ .................................... 288 

2. The liability of an executor or administrator created by a 
final decree upon an accounting, may be enforced either 
directly against the administrator or by a suit upon his bond.  
Idem.  

3. An execution may issue to enforce a decree rendered on ap
peal from a decree upon the final accounting of an executor 
or administrator. Idem.  

4. A decree of distribution may be enforced by execution 
wherever the executor is able to respond. Idem........288, 291 

5. The surviving husband of a decedent held entitled, under 
section 42, chapter 20, Compiled Statutes, to appeal from 
the final accounting of an administrator. Gannon v.  
Phelan........................... ..................... 220 

6. Whether G., as administrator, has the right to appeal, not 
determined. Idem.  

7. Failure to comply with a decree of the county court requir
ing an administrator to pay in money found on his'inal set
tlement to be due the estate, is a breach of the conditions 
of his bond under the statute. Mortenson v. Bergthold...... 208 

8. In an action for breach of an administrator's bond in failing 
to pay over money on his final accounting, evidence of matter 
relating to the conduct of the administration, prior to the 
decree, held properly rejected, as immaterial and res 
judicata. Idem.
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Executors and Administrators-Concluded.  
Allowance of Claims.  

9. An administrator can not waive the defense of non-claim 
to the prejudice of his estate, either by agreement with the 
claimant or by neglecting to plead such defense. Fitz
gerald v. First Nat. Bank of Chariton..................... 260 

10. When a county court fixes a time for the presentation of 
claims against an estate and enters an order barring all 
claims not then presented, as provided by section 217, 
chapter 23, Compiled Statutes, such time may be extended 
on application of a belated claimant, provided such appli
cation is for good cause, and is made within six months 
of the time first fixed and within two years of the appoint
ment of the commissioners. Idem.  

11. The county court has no jurisdiction over a claim against 
the estate of a decedent which is not filed for allowance 
until it has been finally barred by the statute of non-claims.  
Idem.  

12. Where a claim against a decedent's estate is not presented 
before the time first fixed for the presentation of claims, its 
allowance afterwards, unless upon special proceedings to re
vive the commission and to extend the time for the presen
tation of claims, is error in either the county or appellate 
court. Idem.  

Quieting Title.  
13. The right of an administrator to the real estate of a dece

dent, is possessory only. Youngson v. Bond............... 615 
14. The interest of an administrator in the real estate of his 

intestate, is not sufficient for a successful action quia timet.  
Idem.  

Sales.  
15. Because litigation is pending involving the title to one of 

several parcels of real estate for which license is prayed by 
an administrator to sell for the purpose of paying debts 
owing by the estate, that fact will not render erroneous an 
order of the district court, otherwise proper, granting a 
license to sell such real estate for the purpose mentioned.  
Martin v. Bond's Estate................................... 868 

16. An application to a district court by an executor or admin
istrator for license to sell real property is not an action in 
equity within the purview of section 675, Code of Civil Pro
cedure. Poessneclcer v. Entenmann...................... 409 

Exemptions. See HOMESTEAD.  

Fees. See COMrPENSATION.  

l iling. See APPEAL AND Eason, 21. ATTACHMENT, 1. J UDUMENT, 
3, 6, 8, 11. NEW TRIAL. TIME.  

Final Orders. See APPEAL AND ERRoR, 3, 4, 48.
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Findings. See APPEAL AND ERROR, 28, 29, 31, 32. REFERENCE.  

Fines. See PENALTIES.  

Fire and Police Commissioners. See RES JUDICATA, 4.  
Fixtures.  

When it is evident that houses were intended as permanent 
annexations to the freehold, they become a part of the realty, 
and pass with a conveyance of it, and that without regard 
to the character of the foundations on which they stand.  
Moore v. Moran......................................... 84 

Forcible Entry and Detainer.  
1. In 1899 there was no valid statute authorizing an appeal to 

the district court in actions of forcible entry and detention.  
Babby v. M usser........... .............................. 175 

2. The jurisdiction of the district court in forcible entry and 
detainer is derivative only and can not be aided by consent 
of parties. Idem.  

Foreclosure. See EXECUTION. MORTGAGES.  

Foreign Statutes. See EVIDENCE, 5-7.  

Forfeitures. See INSURANCE. ISURY, 4.  

Fornication.  
1. In a prosecution for the offense of living together in a state 

of fornication, it is not error to instruct the jury that it 
is not necessary the cohabitation be either open or no
torious. Musfelt v. State............. ................... 445 

2. Evidence sufficient to sustain a verdict of guilty of fornica
tion. Idem.  

Franchises.  
Taxation of franchises of corporation. See TAXATION, 4-8.  

- Fraud. See STATUTE OF FRAUDS.  

1. Petition in action to recover money fraudulently obtaincal, 
held to state a cause of action. Gandy v. Cummins......... 312 

2. Where one gives an honest opinion as to the financial worth 
and standing of a third party, and as to whether or not such 
third party is entitled to credit, based on information which 
he, in turn, imparts to the person making the inquiry at 
the time such opinion is given, the mere fact that he was 
mistaken in his opinion will not make him liable in an 
action for fraud and deceit, to one who acts thereon. Albion 
Milling Co v. First Nat. Bank of Weeping Water............ 116 

Frauds, Statute of. See STATUTE OF FRAUDS.  

Fraudulent Conveyances. See CREDITORS' BILL. HoIESTEAD, 5.  
1. Evidence held sufficient to support a finding that a convey

ance from a father to his son was fraudulent. First Nat.  
Bank v. Reece........................................ 292



rraudulent Conveyances-Concluded.  
2. Evidence held sufficient to support a finding that certain con

veyances were fraudulent. Columbia Nat. Bank v. Baldtoin. 732 
3. A parol trust, if clearly established, is a sufficient considera

tion to support an executed deed against the grantor's credit
or's. Idem.  

4. He who is interested to uphold the conveyance is entitled to 
show the real consideration in order to maintain it. Idem.  

5. A purchaser from a debtor who, by the transfer, seeks to 
p!aze his property beyond the reach of his creditors, is pro
tected only to the extent of the consideration with which 
he has parted before notice of the fraud. Bender v. King
'man.............................. .................... 766 

6. Admission of testimony regarding conversations had in pres
ence of the purchaser of a fraudulent vendor pending the 
transfer of the property, charging him with notice of the 
fraudulent intent of his vendor, held not error. Idem.  

7. The doctrine of constructive fraud does not obtain in this 
state, as by virtue of section 20, chapter 32, Compiled Stat
utes, the question of fraudulent intent is made a question of 
fact, and not of law. Idem.  

8. Fraudulent intent which is declared to be a question of fact 
by statute, does not differ in kind or degree from other 
questions of fact; and when the evidence adduced in a 

- case upon the fraudulent intent is so conclusive that reason
able minds can not differ as to the conclusion to be drawn 
therefrom, it is not error for the court to direct a verdict 
accordingly. Idem.  

9. Evidence held insufficient to warrant a peremptory instruc
tion directing a verdict for plaintiff in a replevin action 
by a chattel-mortgagee against an execution creditor of the 
mortgagor, who attacks the validity of the mortgage. God
frey d& Sons Co. v. Citizens Nat. Bank ..................... 477 

10. Where a chattel mortgage is withheld from the record for 
sixteen months, and evidence as to whether it is done by 
agreement of parties is conflicting, and the rights of credit
ors have intervened, the question of validity is for the jury.  
Idem.  

11. Where a creditor takes possession of merchandise, claiming 
an agreement with the debtor by which the latter turned 
over the goods as a pledge to secure the debt, and there is 
evidence that the creditor took possession by virtue 'of a 
chattel mortgage, the character of his possession is for the 
jury. Idem.  

Garbage.  
Contract for removal of garbage. See MUNIcIPAL CORPORATIONS, 

7-10.

I N D EX. 941
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Gifts. See HUSBAND AND WIFE, 1.  

Governor. See MANDAMUS, 7. STATE AND STATE OFFICERS.  

Guaranty.  
Of note by married woman. See HUSBAND AND WIFE, 10, 11.  
1. It is not required that exclusive reliance be placed upon the 

guaranty to enable the plaintiff to recover. McDonald v.  
Tootle-Wealcley Millinery Co............................. 577 

2. Evidence held insufficient to sustain negligence on the part 
of plaintiff such as would relieve defendant of his liability 
as guarantor. Idem.  

Harmless Error. See APPEAL AND ERROR, 13-15. INSTRUcTIoNs, 7, 8.  
Hawkers and Peddlers.  

1. The law imposing an occupation tax upon peddlers, is suffl-, 
ciently certain to be capable of enforcement. Rosenbloom 
v. State................ ....... ........................ 342 

2. Compiled Statutes, 1901, article 1, chapter 77, sections 152
154, imposing a license tax upon peddlers, has for its object 
the raising of revenue, and its enactment was an exercise 
of the taxing power. Idem.  

3. The provisions of the general revenue law imposing an 
occupation tax on peddlers, were enacted by the legislature 
in the exercise of its taxing power and are valid. Gerrard 
v. State.............. ............... .................. 368 

Health.  
Removal of garbage. See MUNICIPAL CORPORATIONS, 7-10.  

Highways. See DEDICATION.  
Time to commence acticn for injury caused by defective 

bridge. See LIMITATION or ACTIONs, 6.  

Establishment.  
1. Where no order has been made by a county board laying 

out or establishing a traveled road, the public has no rights 
in such road as against a landowner in adverse possession, 
except such as are acquired by dedication and user. Close 
v. Swanson ............................................ 389 

2. To establish a highway by prescription, there must be a 
continuous user.by the public under-a claim of right, dis
tinctly manifest by some appropriate action on the part 
of the public authorities, for a period equal to that required 
to bar an action for the recovery of title to land. Hill v.  
McGinnis................. ............................. 187 

3. A prescriptive right to a strip of land for a public highway, 
can not be acquired by lapse of time where the roadway is 
through the inclosed premises of the owner, and the use 
thereof is permissive only, and the roadway is changed 
from time to time to suit the convenience of the owner,
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Highways-oncluded.  
and no act of dominion or control is exercised by the au
thorities. Idem.  

Rights of Adjacent Landowners.  
4. A landowner, through or adjacent to whose lands is con

structed and maintained a public road, has a right to such 
advantage from it by way of drainage as is incidental to 
its existence, and does not inconvenience the public-or indi
viduals, or injure the public work. Thom v. Dodge County.. 845 

Homestead. Abandonment.  

1. Where a husband and wife depart from the homestead for 
the purpose of business, pleasure or health, but coupled with 
such departure Is the intention not to return, the wife can 
not be deprived of her homestead right unless she partici
pated in the intention not to return. Blumer v. Albright.... 249 

2. A departure from the homestead for the purpose of business, 
pleasure or health, does not constitute an abandonment 
thereof, unless coupled with such departure is the intention 
not to return. Idem.  

Establishment and Extent.  
3. A mere permissive residence in the family of one's father

in-law, will establish no homestead rights in the father-in
law's land. Howard v. Raymers.......................... 213 

4. Where premises are claimed to constitute a part of the home
stead of a debtor because adjoining premises are occupied 
as a residence of a debtor's family, it is necessary to show 
a homestead right in the premises on which the family live.  
Idem.  

Protection of Homestead Interest.  
5. Where a conveyance of premises occupied as a homestead is 

set aside as fraudulent, the homestead right will be pro
tected. First Nat. Bank of Greenwood v. Reece............ 292 

Rights of Surviving Husband.  
6. Section 17 of the homestead act exempts to the owner of the 

fee the homestead premises against all debts existing or 
created previous to or at the time of the death of the wife, 
even though he may bo longer be the head of a family.  
Idem.  

Transfer.  
7. Evidence examined and held to sustain the findings of the 

trial court that the premises in controversy were the home
stead of the appellee, and that she did not voluntarily exe
cute the deed of conveyance. Blumer v. Albright .......... 249 

8. Under the laws of this state, the acknowledgment of the 
wife to a deed conveying a homestead is essential to its 
validity. Idem.  

9. Coercion of wife. Idem.............................249, 256
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Homicide.  
Definition of murder in the first degree. Dissenting opinion of 

SEDGIWICK, J. Rhea v. State (Appendix) ................... 889 

Husband and Wife. See DIVORCE AND ALIMONY. HOMESTEAD. MAR
RIAGE. WITNESSES, 2, 3.  

Action by wife for illegal sale of liquors to husband. See IN
TOXICATING LIQUORS, 1-4.  

Coercion of wife. See HOMESTEAD, 9.  
Charge of wife's separate estate with debts contracted for 

necessaries after execution and return against husband 

as deprivation of property without due process of law. See 

CONSTITUTIONAL LAw, 5.  
When action accrues against married woman. See LIMITA

TION or ACTIoNs, 5.  
Conveyances and Contracts Between Husband and Wife.  

1. Where a husband places the title to lands in his wife with

out consideration, whether by conveyance directly or by 
procuring conveyance to her by others, a gift is presumed.  
Doane v. Duhham ........................................ 135 

2. Where a husband who can neither read nor write English 

conveys the homestead to his wife, relying upon representa

tions that the consideration was permanent reconciliation, a 

home with his wife and a life annuity of $200, but the deed 

as executed gave the wife the option of receiving the husband 
or excluding him and paying the annuity, the deed can 

- not be upheld. Brun v. Brun............................ 782 

3. Evidence held sufficient to sustain a finding and decree 

setting aside a deed from husband to wife.. Idem.  

4. A contract calculated to bring about a separation between 

husband and wife is contrary to public policy and will not 

be upheld. Idem.  

5. A contract calculated to bring about a separation between 

husband and wife, is distinguished from those cases where 

a separation has already taken place, to take place eo 

instanti in pursuance of the agreement. Idem..........782, 790 

Wife's Separate Estate.  

6. The making of a lease as the "authorized agent" of her 

husband, does not estop a married woman in whose name 

title to such land had stood for eight years to claim title 

against the notary taking the acknowledgment. Laing v.  
Evans.............................. ................... 454 

7. Acts of a husband in leasing land and taking notes to him

self for rent, where the title remained all the time in the 

wife, do not show such ostensible ownership in him as to 

preclude her from claiming title against his creditors.  
Idem.
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Husband and Wife-Concluded.  
8. A wife who in 1881 procured her husband to buy from the 

state school land for her in his own name, who leaves the 
contract in his name until 1896 (when the state is paid from 
the proceeds of the sale of a part of the land, and the deed 
is made to the wife), who has, in the meantime, permitted 
the husband to lease the land, take notes for rent in his own 
name, and manage it as his own, is estopped to claim, as 
against a creditor who has, with knowledge of such manage
ment, but with no actual knowledge of the contract, loaned 
the husband money in 1894 on the faith of his ownership 
of the land. Idem.  

Necessaries Furnished Family.  
9. Evidence in an action against a wife for necessaries held 

to sustain a judgment against her. Noreen v. Hansen ...... 858 
Guaranty of Note.  

10. A married woman is liable on her guaranty of a promissory 
note owned by her and made payable to her order, and the 
purchaser of such note is not driven to an inquiry of the 
purpose to which she intends to devote the proceeds of a 
sale thereof. Kitchen v. Chapin .......................... 144 

11. The fact that the proceeds of the sale of a note owned by a 
married woman would go into her husband's business would 
not affect her power to guarantee the payment of the note 
and to bind herself by such guaranty. Idem .......... 144, 146 

Illegitimate Children. See BASTARDY.  

Impeachment. See WITNESSES.  

Imprisonment.  
For debt. See CONSTITUTIONAL LAW, 6.  

Indemnity. See GUARANTY. SHERIFFS, CONSTABLES AND CORONERS.  

Indictment and Information. See INTOXICATING LIQUORS, 5, 6.  
An information which charges in the language of the statute, 

or in words equivalent thereto, the commission of an offense 
is sufficient. Peterson v. State........................... 875 

Information. See INDICTMENT AND INFORMATION. QUO WARRANTO.  

Injunction. See TAXATION, 1.  

Insanity.  
Effect of mental incompetency, caused by injury, as to time 

of bringing action. See LiMIATION OF ACTIONS, 6.  
Insolvency. See BANKS AND BANKEING. TRUSTS.  

Instructions. See ADVERSE POSSESSION, 2. APPEArL AND ERROR 40.  
BILLS AND NOTES, 3. ESTOPPEL. 3. FORNICATION. INTOX
ICATIN LIQuoRs, 1-3, 8. MUNICIPAL CORPORATIONS. 12, 13.  
PAYMENT, 1. PLEADING, 3.  

64
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Instructions-Concluded.  

Applicability to Pleadings and Evidence.  

1. It is error to submit to a jury by instructions questions of 
fact not embracer in the issues, or concerning which there 
is no evidence. Thom v. Dodge County................... 845 

2. It is not error to refuse an instruction that is broader than 
the evidence. Crete Mutual Fire Ins. Co. v. Patz........... 676 

Cumulative Instructions.  

3. It is not error to leave out of a definition of conversion the 
element of plaintiff's right of possession, where that question 
is fairly submitted in another instruction. Pecha v. Kastl, 380 

4. It is not error to refuse an instruction where the same 
ground is covered by one already given. Crete Mutual Fire 
Ins. Co. v. Pats.......................................... 676 

5. It is not error to refuse an instruction, where, at the re
quest of the same party, another one is given, making the 
giving of the first requested unnecessary. Nebraska Mercan
tile Mutual Ins. Co. v. Sasek.............................. 17 

Curing Erroneous Instructions.  

6. The error in giving an incorrect or misleading instruction 
is not cured by giving other instructions which state the 
law correctly, where the several instructions are incon
sistent or conflicting, or where, taken as a whole, they may 
convey an erroneous impression. Knight v. Denman....... 814 

Harmless Error.  

The refusal to give an instruction correctly stating a rule 
of damages, but which became immaterial on account of 
the finding of the jury, is not reversible error. Gullion v.  
Traver.............................. ................... 51 

8. The giving of an instruction which is fairly within the 
issues raised by the pleadings and the evidence produced on 
the trial, and which the record shows did not mislead the 
jury, though not technically correct, is error without preju
dice. Allen v. Hall..................................... 256 

Objections.  

9. Objections to instructions en masse will not be considered 
where any of those so complained of, are correct. Runquist 
v. Anderson..................... ...................... 755 

Requests.  

Requests for instructions already given. See INs'rRl-cnloss, 
4, 5.  

10. Error can not be predicated upon an instruction for not 
being sufficiently explicit, unless counsel have prepared and 

tendered a proper one. Musfelt v. State.................... 445



Insurance. See BENEFICIARY ASSOCIATIONS.  

Actions on Policies.  
Service of process on beneficiary association. See ConronA-..  
TIONS, 1.  

1. Under a life insurance policy providing for payment in 
ninety days after satisfactory proof of death, an objection 
to such proofs, which in no way impeaches the sufficiency 
of the showing of the death of the assured, but complains 
as to the condition of his health when first insured, shows 
no ground for delaying action more than ninety days after 
such proof was submitted. Bankers' Reserve Life Ass'n v.  
Finn............... ...... ..................... 105 

2. A petition upon a policy of life insurance which avers that 
"all of the conditions of said policy to be performed and 
fulfilled by said Harold H. Finn or plaintiff have been duly 
performed and complied with," is a compliance with section 
128 of the Code of Civil Procedure. Idem..............105, 107 

3. That the risk assumed by an acceptance of an application of 
insurance would depend largely on the facts sought to be 
elicited by the questions under consideration is a matter 
of common knowledge; that the nature of the answers of 
the assured, and of the report of the medical examiner 
based therecn served as an inducement to the acceptance of 
the risk, is too clear to admit of doubt. Such being the 
case, the materiality of such answers is a question upon 
which reasonable minds could not differ and its submission 
to the jury was error. Royal Neighbors of America v.  
W allace.............. ................. .............. 330, 334 

Additional Insurance.  
4. Where it is provided in an insurance policy that no ad

ditional insurance shall be taken out on the property de
scribed therein without the consent of the company, pro
curing additional insurabce without such consent renders 
the policy void. But the secretary or other officer of the 
company, empowered to waive such condition forbidding 
additional insurance, may do so by an indorsement on the 
policy, and thereby revive and continue it in force after 
violation of such condition as a contract of insurance.  
Nebraska Mercantile Mutual Ins. Co. v. Sasek.............. 17 

Cancelation of Policy.  
5. There is no doubt of the right of an insured to have his 

policy canceled upon the terms provided by section 42, 
chapter 43, of the Compiled Statutes. Houston v. Farmers 
& Merchants' Ins. Co............ ... ................ 138, 140 

Contract. By-Laws.  
6. When a mutual insurance company is organized under the 

provisions of the laws of this state, the provisions of the
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Insurance-Continued.  
statute authorizing its organization, the articles of incor
poration, and by-laws of the company, the application for 
membership and the certificate of membership constitute 
the contract between the company and its policy-holder.  
Farmers' Mutual Ins. Co. v. Kinney...................... 808 

7. When a member of a mutual insurance company agrees in 
his application to be governed by the by-laws and rules "now 
in force or hereafter adopted by said company," he will be 
bound by subsequently enacted by-laws of his company the 
same as he is by those in force at the time his certificate of 
membership is issued; provided that such subsequent by
laws are reasonable in their nature, and properly adopted 
in conformity with the authority conferred by the statute 
upon such company. Idem.  

8. A by-law of a mutual insurance company, which provides 
that the company shall not be liable for any loss that may 
occur while a member is in default of the payment of a legal 
assessment, is a reasonable by-law, and will be upheld.  
Idem.  

9. Conduct of an officer of an insurance company may be 
evidence of the construction put upon its constitution by 
such officer. Sovereign Camp of Woodmen of the World 
v. Grandon........... ............................... 39, 44 

10. Rebate. Reciprocity statute. In re State Insurance Com
pany of Indianapolis. Indiana (Appendix)................. 85 
See, also, Index to Notes.  

Mutual Benefit Insurance.  

Insurance in mutral benefit association. See BENEFICIAL 
AssocIATIONs.  

Assessments.  

11. An assessment for the express purpose specified in the by
laws of a beneficiary life insurance association, will not 
be treated as invalid solely because it may not appear to be 
abstractly equitable. Chapple v. Sovereign Camp of Wood
men of the World....................................... 55 

12. Substantial compliance with a by-law of a beneficiary life 
insurance association, empowering two designated officers 
of the society to make an assessm6nt on a certain day in 
each calendar month, and requiring the clerk of a superior 
branch of the order to immediately give notice of the 
making of the same to the clerks of inferior associations, 
will be sufficient to uphold the assessment. Idem.  

Forfeiture. Suspension.  
13. If a beneficiary insurance association continues to collect 

dues and mortuary assessments from a member who has for
feited his beneficiary certificate, after knowledge of such
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Insurance-Continued.  
forfeiture by its officers and agents intrusted with the duty 
of making such assessments, it shall be held to have waived 
such forfeiture, without regard to any restrictions or limi
tations incorporated in its certificates of membership or by
laws with respect to the power or authority of such persons 
to make such waivers. Modern Woodmen of America -.  
Colman.............. .................................. 162 

14. In all cases of the forfeiture of a policy and its subsequent 
waiver, the underlying principle is the same, viz.: The asso
ciation, with full notice or knowledge, through its accredited 
agents, of the facts by reason of which the contract of in
surance might have been avoided, has chosen to treat it as 
valid and in force, and to receive a consideration for so 
doing. Idem.  

15. When the by-laws of- a beneficiary life insurance associa
tion expressly declare that the fact of delinquency in 
payment of an assessment shall work a forfeiture of mem
bership, and that thereafter the delinquent shall not be "en
titled to receive the pass-word, or to participate in any of 
the business or social proceedings of his camp, he may be 
admitted to a meeting to pay his arrearages, but must retire 
if he does not pay same," such forfeiture is not waived by 
the mere fact that the member "was present at all the 
meetings and participated in all the social proceedings of 
said camp, up and to the time of his death," which occurred 
soon after he had become delinquent. Chapple v. Sovereign 
Camp of Woodmen of the World............ .............. 55 

16. Although a by-law of a beneficiary life insurance associa
tion requires the clerk of the local body of the order to 
notify the members of their liability for assessments, his 
failure so to do will not prevent a forfeiture for non-pay
ment, if another by-law expressly provides that such failure 
shall effect such forfeiture. Idem.  

17. The clerk of a local camp of a beneficiary life insurance 
association, who is entrusted with the duty of collecting 
the assessments, is for that purpose the agent of the superior 
branch or body of the society for which the service is per
formed, and if in making such collection, he adopts a course 
of business or conduct, upon which the members rely as 
proper and sufficient and to which they conform, in good 
faith, neither they nor their beneficiaries will be deprived 
of the rights and benefits of membership, because the course 
pursued is in violation of the known rules of the order.  
Held, good law, but inapplicable to the case at bar. Idem, 55, 61 

18. Where a member of a beneficiary life insurance association 
loses his right instantly by the fact of delinquency and no
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Insuratice-ontinued.  
action of the association is required under the by-laws, the 
failure of members to resent his intrusion into their meet
ings, or their forbearance to eject him therefrom and to 
forbid him to participate with them socially, having no 
tendency to mislead, will not reinstate him. Idem. .... ... 55 

19. The constitution of a mutual benefit association provided for 
the suspension of a member, and for his reinstatement, if 
in good health, on payment of arrearages, and that if the 
delinquent member did not appear in person, he should send 
a written statement, on an official form, to the effect that he 
is in good herlth, waiving rights of reinstatement if such 
statement should be untrue. Held, That where a suspended 
member signed the required statement and deposited it in 
a letter box, enclosed in an envelope stamped and addressed 
to the clerk of the camp, he sufficiently complied with the 
requirements, although the certificate did not reach the 
clerk until the death of the suspended member. Sovereign 
Camp of Woodmen of the World v. Grandon............... 39 

Officers and Agents.  
20. Notwithstanding cunningly devised by-laws and stipulations 

of beneficiary associations, the clerks of local camps are, in 
the matter of collecting and remitting assessments and the 
waiver of forfeitures, the agents of the societies, and not of 
their respective camps or of their members. Modern Wood
men of America v. Colman.......................162, 164 

Premium. Default in Payment.  

21. Where credit is extended and a note is taken for the pre
mium to be paid for a policy of insurance, and both the note 
and inshrance policy provide that in case the note is not 
paid at maturity the policy shall be suspended, inoperative 
and of no force or effect so long as the note or any part 
thereof remains due and unpaid, the insurance company can 
not be held liable for a loss occurring after the maturity of 
the note and while the same is unpaid. Houston v. Farmers 
d Merchants' Ins. Go............................... 138 

22. A fire insurance policy contained the following provision: 
"In case of any loss of said property, either partial or total, 
while said note or any part thereof remains overdue and 
unpaid, this company shall not be liable for such loss, 
nor shall the payment of said note or the receiving or re
tention of the proceeds, or any part thereof, by this company, 
render it liable for any loss occurring while said note, or any 
part thereof, remains due and unpaid; nor shall such pay
ment or retention be construed to be a waiver of any con
dition in this policy or application. The payment of the pre
mium, however, revives this policy and reinstates the same
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for the remainder of the term." The collection of the pre

mium after a loss by the assured, which occurred after the 

maturity of the note, and while the same was unpaid, would 

reinstate the policy for the remainder of the term, but would 

not constitute a waiver on the part of the company such as 

to make it liable for the loss. Idem.  

Receipt of Delinquent Assessment After Loss.  

2:3. Where all the property covered by a policy of a mutual fire 

tnsurance company is not destroyed, the receipt of subse

quent assessments by the company, from a member who has 

sustained a loss while his policy was suspended for default 

in the payment of assessments, will not operate as a waiver 

of such default. Farmers' Mutual Ins. Co. v. Kinney....... SOS 

Warranties.  

21. Where to hold that certain statements made in an applica

tion for insurance are warranties would defeat the obvious 

purpose of the parties to the contract, they will be held to 

be mere representations, even though it is stipulated in the 

policy that they are warranties. Royal Neighbors of America 

v. Wallace ............................................. 30 

Intcrest. See Usuny.  
Evidence held to support instruction that twelve per cent. per 

annum is a lawful rate of interest in Oklahoma. Hewit v.  

Bank of Indian Territory............................... 463 

Internal Revenue.  
1. The omission of a revenue stamp from a certificate of ap

praisement will not invalidate such appraisement. Moseley 

v. Fillibrown ............................................ 580 

2. The certificate of prior incumbrances and of appraisal of 

land for the purposes of sale in foreclosure proceedings are 

not required to be stamped, under the provisions of the 

war revenue act of 1898. Moulthan v. Apking............. 378 

Intervention.  
To plead usury. See MORTGAGEs, 7.  

Intoxicating Liquors.  
Action for Loss of Support.  

1. Instruction that plaintiffs in action against liquor sellers 

are entitled to compensation for loss of support caused b; 

the husband and father's intoxication from all who sold 

or gave him the liquor causing such intoxication, held not 

to assume improperly any continuity of such intoxication.  

Gorey v. Kelly......................................... 605 

2. Instruction that the word "support" used in sections 15 and 

18 of chapter 50, Compiled Statutes, does not mean the 

bare necessities of life, but such means as would enable
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Intoxicating Liquors-Continued.  
plaintiffs to live in a "style and condition and with a degree 
of comfort suitable and becoming to their station in life," 
held proper. Idem.  

3. An instruction that the furnisher of any part of liquor 
causing the loss of support is liable to the full extent of 
the loss is correct. Idem.  

4. In an action against a liquor seller for civil damages ver
dict for $400 held not excessive. Idem.  

Keeping for Unlawful Sale.  
5. An information charging one with keeping and having in 

his possession intoxicating liquors with intent to sell the 
same without a license is not fatally defective because it 
fails to describe the place where the liquors are kept with 
that degree of certainty and particularity required before 
a search warrant is authorized to issue under the pro
vision- of section 20, chapter 50, Compiled Statutes. Peter
son v. State ........................................... 875 

6. Where an information charges the keeping in one's posses
sion intoxicating liquors with the intent to sell the same 
without a license, alleging the time and the town, county 
and state in which the offense is charged to have been 
committed, it is proper to charge that the time and place 
as alleged in the information must be found from the evi
dence in order to warrant a conviction; the word ."place" 
having reference to the town and county, and not to the 
particular building in which such liquors may have been 
kept. Idem.  

7. In a prosecution under section 20, chapter 50, Compiled 
Statutes, for keeping intoxicating liquors for sale in viola
tion of law, the possession of such liquors by the accused 
is presumptive evidence of guilt, in the district court as 
well as before the examining magistrate, unless the accused "shall satisfactorily account for and explain the possession 
thereof," and that they were not kept for an unlawful pur
pose. Idem.  

d. Instruction requested by the defendant and modified by the 
court before being given, held properly modified. Idem.  

9. Evidence in an action for keeping liquor with intent to sell 
the same illegally, held sufficient to sustain a verdict of 
guilty. Idem.  

10. Alleged errors, in a prosecution for keeping liquor for un
lawful sale, found not well taken. Idem.  

Licenses.  
11. Under section 25 of chapter 50, Compiled Statutes, a peti

tion for a license to sell malt, spirituous and vinous liquors
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is sufficient if signed by thirty resident freeholders of the 
ward or village where the sale of such liquors is to take 
place; where there are less than sixty, a majority is suffi
cient. Somers v. Vlazney.............................. 383 

12. Under section 3, chapter 50, Compiled Statutes, the right to 
protest or remonstrate against the issuance of a license is 
not confined to residents of the ward or village where the 
intoxicating liqubrs are sought to be sold. Idem.  

13. Evidence held sufficient to support a judgment dismissing 
a remonstrance. Idem.  

Sale on Sunday.  
14. A sale of intoxicating liquor by a servant on Sunday, with

out the express or implied authority of his master, is not 
a sale by his master within the meaning of section 14, 
chapter 50, Compiled Statutes. Moore v. State............ 557 

15. To justify a conviction under section 14, chapter 50, Com
piled Statutes, 1901, it must appear that the defendant, 
either by himself, or agent or employee, sold or gave away 

intoxicating liquors on the day of a general or special elec

tion, or on the first day of the week, commonly called Sun
day. Idem.  

16. Whether instructions by a master to his servant not to sell 

or give away intoxicating drinks on Sunday or on an elec

tion day were colorable only, or were given in good faith, 

in the expectation that they would be obeyed, and with the 

expectation that they should operate as a limitation upon 
the servant's authority, is a question for the jury. Idem.  

17. Where there is no intention by a saloon-keeper to withhold 
from his bartender the authority to sell on Sunday, an in

struction not to sell on that day is of no consequence.  

Idem .............................................. 557, 560 

Issues. See JUSTICES OF THE PEACE. PLEADING.  

Joinder.  
Of parties. See TAXATION1 15.  

Judges. See COURTS. JUSTICES OF THE PEACE. MANDAMUS.  

Jurisdiction at chambers. See MANDAmus, 4.  

A judge of the supreme court, at chambers, is without au

thority to enjoin, stay or reprieve the execution of a death 

sentence. In re Rhea, Coram SULLIVAN, C. J............... 885 

Judgment. See BASTARDY. CREDITORS' BILT. E.iECTALENT. Ex

ECUTORS AND ADMINSTRATORS, 1, 3. REPLEVIN. RES JUDI

CATA.  

Decree of adoption. See ADOPTION.  

Direction to enter judgment below. See APPEAL AND ERROR, 9,
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Judgment-ontinued.  
Finality of judgment to warrant review. See APPEAL AND 

EiRon, 2-4.  
On pleading. See PLEADING, 10.  
Order establishing highway. See HIGHWAYS, 1.  

Collateral Attack.  
1. Where a district court has acquired jurisdiction, it has the 

vight to decide every question which arises in the case, and 
its orders and judgments, however erroneous, can not be 
collaterally assailed. Fraaman v. Fraaman............. 472 

Conclusiveness of Judgment.  
2. A former judgment is conclusive when the parties and the 

question involved in the two .suits are the same, although 
the property claimed in them may be different. Hanson 
v. Hanson...... .................................. 506 

Filing Transcript.  
3. The filing of the transcript of a judgment of a justice of the 

peace or county court with, and the docketing of it by, the 
clerk of the district court, do not make it a judgment of the 
district court. Farmers' State Bank v. Bales............. 870 

Lien.  
4. A judgment lien is created by statute, and is destroyed by 

statute if its provisions requiring the taking-out of an exe
cution are not complied with. Halmes v. Dovey............ 122 

5. A judgment valid as soon as rendered, is not a lien to the 
conclusion of a subsequent purchaser without notice until 
properly indexed. German Nat. Bank of Beatrice v. Ath
erton ................... ..... ................... 610 
See, also, JUDGMENT, 12.  

Opening or Vacating.  
6. The filing of a motion to vacate a decree under the pro

vision of subdivision 3 of section 602 of the Code of Civil 
Procedure does not of itself have the effect of avoiding or 
suspending further proceedings in the execution of the de
cree, nor would a sale made in pursuance thereof be inval
idated because such motion had not been acted on by the 
court nor waived by the party filing the same. Omaha Loan 
& Trust Co. v. Walenz................... .......... 89 

7. Dishonesty of his attorneys whereby a client is prevented 
from making a defense to a pending suit and suffers default, 
is "unavoidable casualty or misfortune" within the Code of 
Civil Procedure, section 602, authorizing the vacation of 

-judgmehts on that account. Anthony v. Karbach........... 509 
8. Where it appears by the record thdt an answer was actually 

tendered by the plaihtiff, along with his petition for the 
vacation of judgment, and was before the court in such a
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way as to enable the court to pass on its sufficiency, the 
fact that it was not formally filed is immaterial. Idem.  

9. Under the Code of Civil Procedure, section 603, providing 
that a petition to vacate a judgment shall be verified by 
affidavit, an affidavit on information and belief is sufficient.  
Idem.  

10. In the absence of a request for special findings, a general 
finding in a proceeding to vacate a judgment is sufficient 
for an order of vacation. Idem.  

Suspension and Revival.  
Motion to vacate judgment as suspension of proceedings. See 

JUDGMENT, 7.  
11. A judgment rendered by a justice of the peace, a transcript 

of which is duly filed and docketed in the office of the clerk 
of the district court, becomes dormant where no execution 
thereon is issued after five years from the date of its rendi
tion, and the filing of a transcript of such judgment in the 
district court, will not have the effect of keeping it alive 
for five years from the date of such filing. Farmers' State 
Bank v. Bales ..................................... 870 

12. When a dormant judgment is revived, it will operate as a 
lien only on the real estate which the judgment debtor may 
own at the time of the revivor. Halmes v. Dovey.......... 122 

Judicial Notice. See BILL OF EXCEPTIONS. EVIDENCE, 9.  

Judicial Sales. See EXECUTION.  

Jurisdiction. See FoRcIBLE ENTRY AND DETAINER. MANDAMUS.  

Criminal jurisdiction. See COURTS.  
Of judge at chambers. See JUDGES. MANDAMUS, 4.  
Where a cross-bill asking affirmative relief against a co-defend

ant is filed out of time, and no summons is issued thereon, 
or served upon such co-defendant, and no appearance is 
made thereto, the court has no jurisdiction to try the issues 
tendered by such cross-bills. Youngson v. Bond............ 615 

Jury. See INsTRUcTIoNs. TRIAL.  
Right to trial by jury. See DAMAGES, 3.  
An objection "that the court is without jurisdiction to hear a 

cause on the equity side of the court," is not a sufficient 
demand for a jury, even if the action be one of law. Goble 
v. Swobe ... ............................ ....... 838 

Justices of the Peace.  
Appeal.  

'1. An appeal undertaking given under section 1007 of the Code 
of Civil Procedure is valid and effective, although the only 
surety by whom it was executed is a non-resident of the 
county in which the action is pending. Leidigh v. Pribble.. 860
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2. A party who obtains a dismissal of an appeal on the ground 

that his adversary failed to comply with an order requiring 
him to furnish a resident surety on an appeal undertaking 
is not, in an action upon such undertaking, estopped from 
asserting that the bond is valid and binding upon the non
resident surety by whom it was executed. Idem.  

3. The undertaking of a surety upon an appeal bond given 
under the statute relative to appeals from justices of the 
peace is, in substance, that he will satisfy any judgment 
against his principal that may result from a trial in the dis
trict court or from a failure to effectively prosecute the 
appeal. Iden.  

Issues.  
4. Where an appeal is taken from a judgment of a justice of 

the peace to the district court, the case is to be tried in the 
latter court upon the same issues that were presented in the 
court from which the appeal was taken, with the exception 
of new matter arising after the trial. Inglehart v. Lull.... 758 

5. Where the transcript from the justice court filed in the 
district court on appeal fails to show what issues were 
tendered in the justice court, paro testimony is admissible 
to show what issues were presented. Idem.  

Fees.  
6. The continuance of a cause by a justice of the peace, is no 

part of the trial of the cause, within the meaning of section 
11, chapter 28, Compiled Statutes. Stewart v. Doering...... 298 

Labor Commissioner. See STATE AND STATE OFFICERS.  

Laches.  
Delay in payment at tax sale. See TAXATION, 16.  

Landlord and Tenant.  
1. A farm lease providing for cash rent, but not expressly 

fixing the time of payment, contained a clause binding the 
landlord, in case of a crop failure or decline in prices, "to 
settle the payments of said rent as it becomes due to the 
best advantage for both parties concerned." In contem
plation of the parties, the rent was not due before the crops 
were ready for the market. Hubenka v. Vach............ 170 
See REPLEVIN, 8.  

2. A tenant who leases land, enters into the possession thereof, 
cultivates it, raises the crops thereon, converts them to his 
own use, and is not disturbed in his possession by anyone 
claiming by paramount title, can not plead want of title 
in his landlord as a defense to an action for the rent. Allen 
v. Hall ................................................ 256 
When, pursuant to the terms of a lease, a landlord re-enters
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because of a default in the payment of rent under a lease 
covenanting thaL in such case machinery placed upon the 
premises by the tenant shall be forfeited to the lessor, the 
former will succeed only to such title in such personal 
effects as the latter himself had. Webster v. Bates Machine 
Co...................... .............................. 306 

4. Where a landlord enters under a lease on default, he suc
ceeds to such title in machinery placed on the premises, 
which was to be forfeited to him on default, as the lessee 
himself had. Idem.  

Leases. See LANDLORD AND TENANT.  

Legislature.  
Appropriations. See STATE AND STATE OFFICERS.  

Licenses. See HAWKERS AND PEDDLERS. INTOXICATING Liquous.  
MUNICIPAL CORPORATIONS.  

Enforcement of license tax by imprisonment. See CONSTITU

TIONAL LAW, 6.  
A classification of persons going from house to house vending 

their own products, and those who vend in the same way 
the products of others, for the purposes of an occupation 
tax, is based on a valid distinction. Rosenbloom v. State.. 342 

Liens. See ATTORNEY AND CLIENT. BAILMENT. DIVORCE AND ALI

AIONY. JUDGMIENT. 4, 5. WAREHOUSEMEN.  

Limitation of Actions. See ADVERSE POSSESSION. APPEAL AND 

ERROR, 49.  

1. Where the breach of an indemnity bond is the payment of 
a judgment in conversion, the statute of limitations does not 
run against an action for damages upon such breach until 
the statutory time after the payment. Benson v. Caulfeel 101 

2. As between a bank and one of its depositors, the statute of 
limitations does not begin to run in favor of the bank until 
a demand has been made for the money on deposit. Citi
zens Bank of Humphrey v. Fromholz.................... 284 

3. Where an administrator fails to comply with a decree of 
the county court requiring him to pay over money found 
due on a final settlement, the statute of limitations does 
not begin to run against such breach of his bond till the 
final decree directing payment is entered. Mortensen v.  
Bergthold ............................................. 208 

4. When in the absence of any relation of trust or confidence, 
personal property is taken possession of tortiously or 
otherwise, the act alone is notice to the whole world of the 
nature and extent of the right, title or claim made by the 
party committing it; and if a person having an adverse 
claim thereto, fails to assert it or remains in ignorance
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Limitation of Actions-Concluded.  
until after the lapse of the statutory period of limitations, 
his fault is his own and his right of action therefor is 
barred. There is no distinction in this respect between 
actions for the recovery of chattels and those for the recov
ery of real property. Webster v. Bates Machine Co......... 306 

5. In cases arising under the proviso of section 1 of the mar
ried woman's act, the cause of action does not arise, and 
the statute of limitations does not begin to run, until an 
execution upon a judgment against the defendant's hus
band has been returned unsatisfied. Noreen v. Hansen.... 858 

6. A suit under section 117 of chapter 78,' Compiled Statutes, 
can not be maintained after thirty days from the injuries 
complained of. Swaney v. Gage County ................. 627 

7. The statute of limitations does not run against a tax lien 
until five years after the right of action has accrued thereon.  
Stevens v. Paulsen.................................. 488 

Loans. See PRESUMPTIONS.  

Mail.  
Mailing to an insurance company a certificate required to 

be "sent." Sovereign Camp of Woodmen of the World v.  
Grandon ............................................... 39, 43 

Malicious Prosecution.  
Actions.  

1. In an action for malicious prosecution of a criminal, or for 
an offense which imputes moral turpitude or want of in
tegrity, it is competent for the plaintiff, in making his case 
in chief, to show his previous good character as bearing 
directly on the question of probable cause, where such repu
tation was known to the defendant, or was of such general 
notoriety that he will be presumed to have known it. Bank 
of Miller v. Richmon.... ......................... 111 

2. The question as to what constitutes probable cause is a 
question for the court to determine, and not for the jury; 
that is, the court must determine, as a matter of law, 
whether the facts are of such a character as would warrant 
a man of ordinary prudence in filing a complaint. Idem.  

3. Where in a suit for malicious prosecution the petition states 
that defendants charged plaintiff with a crime; and the 
affidavit making the charge is set out in full in such peti
tion, and it merely stated that he was about to leave the 
state to avoid an examination concerning his property and 
to defraud his creditors, and in another part of the petition 
his acts are referred to as an "offense," there is no vari
ance between pleading and proof. Idem............... 111, 114 

4. A cause of action for alleged abuse of process and malicious
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Malicious Prosecution-Concluded.  
prosecution of a civil suit, based on an attempt to foreclose 
a certain mortgage in the federal courts, can not be set up 
by way of counter-claim in a subsequent suit to foreclose 
said mortgage. President and Directors of Ins. Co. of North 
America v. Parker ...................................... 411 

Termination of Prosecution.  

5. Where a person is charged with being about to leave the 
state for the purpose of avoiding an examination concern
ing his property, and is arrested under the provisions of 
section 535 of the Code of Civil Procedure and brought be
fore the county judge for examination, an order, made upon 
hearing, that there was not sufficient evidence to warrant 
the arrest of the accused, is sufficient to show the proceedings 
fully terminated so far as the question of malicious prosecu
tion is concerned, although the record fails to show a formal 
discharge. Idem.................... ................... 111 

Mandamus.  
Adequate Remedy at Law.  

1. A party who complains that a trial judge has incorporated 
improper matter in a bill of exceptions has an adequate 
remedy at law, within the Code of Civil Procedure, section 
646, so that mandamus to correct the record will not be 
granted. State v. Fawcett.............................. 496 

2. The privilege of trying a suit in conversion in an action of 
replevin is not, in all cases, an adequate remedy at law.  
Hopkins v. State.............. ....................... 10, 15 

Jurisdiction.  

3. Considering the matter theoretically, and leaving practical 
results and past adjudications entirely out of view, it would 
seem that the farthest limit of judicial authority in man
damus proceedings against officers of the executive depart
ment, is to hear and determine; to give judgment, but not 
to enforce it by coercive process. State v. Savage .......... 684 

4. Where the affidavit, the alternative writ of mandamus and 
the return of the respondents thereto present no disputed 
question of fact for trial, and the case is properly sub
mitted on the pleadings alone, a judge of the district court 
sitting at chambers has jurisdiction to allow the writ.  
H opkins v. State.............. .......................... 10 

When Writ May Issue.  

5. Mandamus will lie against a county treasurer to honor a 
warrant properly drawn upon a judgment-tax fund. State 
v. Scott's Bluff County.................................. 419 

6. The principle of exemption from mandamus is grounded 
upon a distinct constitutional inhibition (Constitution, art,
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Mandamus-Concluded.  
2, sec. 1), and does not at all depend upon official rank.  
Whether the writ of mandamus should be granted or re
fused has been made to depend, in every case decided by 
this court, upon the character of the act in question and 
not upon the office of the respondent. State v. Savage..... 684 

7. The established doctrine in this state is that when a law, 
in positive terms, enjoins upon the governor, or other officer 
of the executive department, a mere ministerial duty, leav
ing him no choice or discretion in regard to the matter
no judgment to exercise as to whether he will or will not 
act,-the writ of mandamus may issue, and its issuance is 
an appropriate exercise of judicial power. Idem.  

S. Mandamus will lie to compel a warden of the penitentiary 
to allow the proper service and execution of a replevin 
process inside the penitentiary. Hopkins v. State .......... 10 

Marriage.  
1. The relation of marriage is contractual only in a limited 

and qualified sense. University of Michigan v. McGuckin. .. 300 

2. Marriage is a social status; capacity and free consent are 
all that is necessary. Idem.  

3. The consent requisite to the creation of the marriage rela
tion need not be expressed in any especial manner or by 
any prescribed form of words, but may be sufficiently evi
denced by any clear and unambiguous language or conduct.  
Idem.  

4. The main purpose of section 1 of chapter 52 of Compiled 
Statutes is to negative the idea, that marriage is an eccles
iastical sacrament legally controlled by dogma or regulated 
by ritual. Iden .................................... 300, 303 

Married Women. See HUSBAND AND WIFE.  

Master and Servant. See INTOXICATING LIQUORS, 14-17.  
1. In an action by an employee against his employer for dam

ages for breach of contract, arising from his wrongful dis
charge of the former, the fact that the plaintiff obtained, 
or by the exercise of due diligence, might have obtained, 
other employment, is a matter of defense, which the plain
tiff is not required to anticipate in his petition. Wirth v.  
Calhoun ............ ................................... 316 

2. In an action for wrongful discharge the burden of proof is 
on the defendant to show that the plaintiff might have ob
tained other employment. Idem.  

3. In an action for wrongful discharge the measure of damages 
is the contract price. Idem.
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Master and Servant-Concluded.  
4. A master is affected by the acts of his servant only to the 

extent that they have been actually authorized. Moore v.  
State ................................ .............. 557, 559 

Maximum Rate Law.  
Enforcement of. See CRTMINAL LAW AND PROCEDURE.  

Monopolies.  

Exclusive contract for removal of garbage. See MUNICIPAL 
CORPORATIONS, 7-10.  

Mortgages. See ACKNOWLEDGMENT. ALTERATION OF INSTRUMENTS.  
CHATTEL MORTGAGES. EXECUTION. FRAUDULENT CONVEY
ANCES. REPLEVIN. SUBROGATION.  

Assignment.  
1. An assignment of a note secured by a mortgage operates 

as a transfer of the mortgage without a formal written 
assignment. Snell v. Margritz............................ 6 

2. A mortgage on realty is an incident to the debt evidenced 
by the notes it secures. Frerking v. Thomas............... 193 

3. A mortgage passes as an incident with the assignment of 
the debt. Idem.  

Foreclosure by Action.  
4. A decree in foreclosure finding that no proceedings at law 

had been had to collect the debt held sustained by the evi
dence. Enyart v. Moran................................ 401 

5. The allegation in a petition for foreclosure that no proceed
ings have been had at law, need not be proved beyond the 
possibility of a contrary inference; a prima-facie case is 
sufficient. President and Directors of the Ins. Co. of North 
America v. Parker.............. ....................... 411 

6. An action at law for the rents and profits will not lie on 
behalf of a subsequent purchaser against a mortgagee who 
has entered the premises and retained the possession thereof 
under a provision that, in case of default, he shall be en
titled to immediate possession of the premises; but such 
mortgagee will be held to account therefor in an action to 
foreclose his mortgage. Felino v. Newcomb Lumber Co.... 335 
See EXECUTION, 23.  

7. Right of mortgagee who has has conveyed his equity to in
tervene in foreclosure. Pitman v. Ireland................ 675 

S. In an error proceeding from a decree of the district court 
foreclosing a real estate mortgage, an undertaking which 
does not provide for the payment of "the value of the use 
and occupation of the property" is not effective as a super
sedeas. Collirs v. Brown .......... .................... 173 

65



962 INDEX.

Mortgages-Continued.  

Payment. Release.  
9. When a debt secured by a deed absolute with parol defeas

ance is paid and the deed surrendered for destruction, the 
lien ceases. Decker v. Decker........................ 239 

10. Where the uncontradicted evidence shows that 'a deed, 
absolute in form, was in fact a mortgage, that the debt 
thereby secured had been discharged and the deed surren
dered and destroyed, a finding by the trial court that the 
title vested in the grantee absolutely, and at her death de
scended to her heirs at law, can not be sustained. Idem.  

11. A grantee of land subject to a mortgage thereon fraudu
-lently obtained an assignment of the mortgage and released 
the same, the notes secured thereby being unsatisfied. Held, 
As against an indorser of the notes the release was unavail
ing. Frerking v. Thomas........................... 193 

12. In a. suit to reinstate a mortgage on real estate fraudulently 
released and to enforce the lien created thereby, it was 
alleged that after the fraudulent release of the mortgage the 
notes secured by the same were transferred to a third party, 
and suit caused to be instituted against the payee on his 
liability as indorser, and that he was compelled because 
of such liability to pay for and take up such notes, which 
he did, giving the amount thereof. The answer alleged that 
if any money was paid thereon, it was paid to some other 
and different person, without the knowledge or procure
ment, in any manner, of the defendants. Held, In the face 
of such an allegation, the defendants could not be heard to 
say and prove that the payment so made was in com
promise of the plaintiff's liability as indorser, and for their 
benefit, in that it was agreed that no action should there
after be maintained against the maker of the notes, or to 
enforce the security pledged to the payment of the debt.  
Idem.  

Transfer of Property Mortgaged.  
13. Where land is sold subject to a prior mortgage the land, 

as between the parties to the transaction, is the primary 
debtor, and the incumbrance may be satisfied by sale. Idem.  

14. A purchaser of real estate by quitclaim, with knowledge of 
an unrecorded mortgage, who shows by his answer that 
he had actual knowledge and that he caused inquiry to, be 
made, as to the amount of the lien of such mortgage, by a 
person not an agent of the lien-holder, can not defeat a 
recovery of any portion of the mortgage debt, on account of 
a mistake in amount. Enyart v. Moran................. 401 

15. A purchaser of land incumbered by a mortgage showing that 
it was given to secure a negotiable note paid the amount
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Mortgages-Concluded.  
of said note to the original mortgagee, there being no 
assignment of the mortgage of record, and secured from the 
mortgagee a release of the mortgage. Held, That in paying 
the original mortgagee before the note was due without 
demanding a surrender of the note, he assumed the risk 
that it might be held by someone other than the mortgagee.  
Snell v. Margritz........................................ 6 

Requisites and Validity.  
16. In equity an unrecorded deed absolute in form, given to 

secure a debt with parol defeasance is a mortgage. Decker 
v. Decker ............................................. 239 

17. An instrument in writing, properly executed, which shows 
upon its face that it is intended to charge a lien upon real 
estate to secure the payment of a debt, is sufficient to con
stitute a mortgage in this state. lodence v. Peters........ 425 

18. A provision in a mortgage that, in case of a default, the 
mortgagee shall be entitled to immediate possession, is 
valid as to the parties, subsequent purchasers and incum
brancers chargeable with notice. Felino v. Newcomb Lumber 
Co............................. ....................... 335 

Title.  
19. A mortgagee, under a deed absolute in form with a parol 

defeasance, who goes into possession under an agreement 
that rents and profits shall go for his care and for taxes, can 
not acquire title by adverse possession. Decker v. Decker.. 239 

Motions.  
Motion for new trial. See APPEAL AND ERBOR, 1, 21, 22.  
Effect of motion to vacate judgment. See JUDGMENT, 6.  
To strike. See PLEADING, 10.  

Municipal Corporations. See COUNTIES AND COUNTY OFFICERS.  

Assessments. Equalization.  
1. The board of equalization remained in session only a por

tion of the day named in the notice; recess then taken at 
call of chairman; no meeting till nearly thirty days there
after; final action at new meeting without further notice,
not a compliance with the law requiring a meeting of the 
city council as a board of equalization for at least one day, 
between the hours of 9 A. M. and 5 P. M.; and a special 
tax depending on such proceedings is void. John v. Connell, 233 

2. Under the provisions of section 78, chapter 12a, Compiled 
Statutes, 1893, in order to sustain a levy of special taxes 
according to the foot-frontage of the lots of real estate 
within the tax district, it must affirmatively appear from 
the record that the council, sitting as a board of equaliza
ton, found that the benefits were equal. Idem.
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Municipal Corporations-Continued.  

Billiard and Pool Rooms.  
3. Under the provisions of section 46, and subdivision 12 ot 

section 69, article 1, chapter 14, Compiled Statutes, 1901, 
village authorities have ample power by ordinance to license 
and regulate billiard and pool rooms. Morgan v. State ..... 369 

4. By subdivision8 of section 69, article 1, chapter 14, Compiled 
Statutes, village trustees are authorized to raise general rev
enue by levying and collecting a license tax on persons en
gaged in conducting billiard and pool rooms. Idem.  

Ordinances.  

5. An ordinance whose main object is to license and regulate a 
business or calling is not wholly void because a provision 
imposing a small occupation tax is not clearly expressed 
in its title, as required by section 79 of article 1, chapter 14, 
Compiled Statutes, 1901. Idem.  

6. Where an ordinance has been enacted for the double pur
pose of regulation and taxation, and the title is restrictive, 
the taxing clause may be stricken out without destroying 
or affecting in any way the regulating provisions of the 
ordinance. Idem .............. ...................... 369, 370 

Removal of Garbage.  

7. Under the provisions of the charter act governing cities of 
the metropolitan class, the authorities thereof, for the 
purpose of protecting and preserving the public health, com
fort and welfare, are empowered to enact by ordinance all 
necessary and reasonable regulations for the collection and 
removal of all garbage, filth and other noxious and unwhole
some substances, ashes, stable manure, rubbish, and other 
waste and refuse matter accumulating in centres of popula
tion, and which, without such regulations, would become 
nuisances, menacing to the comfort and health of the in
habitants of such cities, and to license persons engaged in 
such occupation or business. Iler v. Ross................. 710 

8. Such cities may also, as incident to the power of regulation, 
grant an exclusive privilege by contract to one person to 
collect and remove under its own immediate direction and 
control and in pursuance of regulations enacted for that 
purpose. those noxious and unwholesome substances which 
are nuisances per se, and a menace to the public health.  
Idem.  

9. The section of the ordinance of the city of Omaha under 
consideration, held void and unenforceable because an at
tempted exercise of power in excess of the authority con
ferred by the charter governing such city. Idem.  

10. It is not competent for the city, as a police regulation, to
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Municipal Corporations-Concludea.  
grant a monopoly to one individual, by contract, to enter 
upon the private premises of the inhabitants of the city, 
and at their expense collect and remove those innoxious 
substances, such as ashes, cinders, stable manure, or other 
substances not in themselves nuisances, but which if allowed 
to accumulate in unreasonable quantities would become such 
or which may be utilized for some beneficial purpose. Such 
an attempted exercise of power is in excess of the authority 
granted by the charter, an invasion of the personal and 
property rights of the citizens, in restraint of trade, and 
unnecessarily creates a monopoly. Idem.  

Sidewalks.  
11. The law makes it the duty of the officers of a city -o exer

cise reasonable diligence for the purpose of knowing whether 
or not its avenues of public travel are reasonably safe, and 
they are not to wait for knowledge of defects or dangerous 
conditions of its sidewalks until these facts attain notoriety 
in the city. Anderson v. City of Albion................... 280 

12. A city is bound to keep its streets and sidewalks reasonably 
safe and convenient for travel; and an instruction which 
charges the jury that, before a plaintiff can recover for 
injuries sustained by reason of a defect in a sidewalk, the 
jury must find "that said defect left the sidewalk in an 
unreasonably dangerous condition," is erroneous. Idem.  

13. An instruction which in effect charges that the defect in 
a sidewalk must have been "notorious and continued," before 
the city can be charged with notice thereof, is erroneous.  
Idem.  

Murder. See HoMIcIDE.  

Mutual Benefit Societies. See BENEFICIARY AsSOCIATIONS.  

Names. See SIGNATUIIES.  
Designation in an appraisal of parties as "et al." See EXE

cUTION, 4.  

Necessaries.  
Wife's liability for necessaries furnished family. See Hus

BAND AND WIFE, 9.  

Negative Pregnant. See PLEADING, 10.  

Negligence. See CARRIERS. GUARANTY, 2.  
1. In an action for damages resulting from the alleged negli

gence of the defendant, when the evidence on the part of 
the plaintiff is such as to justify a finding that his own 
negligence contributed to the injury complained of, the 
burden of proof is on the plaintiff to show the absence of 
such negligence. Chicago, B. & Q. R. Co. v. Featherly...... 323
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Negligence-Concluded.  
2. On facts stated, the court erred. in placiig the burden 

of proof to establish contributory negligence upon the de
fendant. Idem.  

Negotiable Instruments. See BILLS AND NOTES.  

New Trial.  
Motion for. See APPEAL AND ERROR, 21, 22.  
Opening or vacating judgment. See JUDGMENT.  
1. A motion for a new trial must, in all cases except for 

newly-discovered evidence, be filed at the term at which thp 
finding or decision sought to be vacated is rendered. Har
ris v. Jennings.......................................... 80 

2. A motion for a new trial can not be amended after the stat
utory time for filing such motion has expired, except upon 
a finding by the court that the party was unavoidably pre
vented from presenting the matter contained in the amend
ment within three days after verdict. G-ullion v. Traver.... 51 

3. Whether, in an action for injuries to the person, a new trial 
may not be granted on account of the "smallness of dam
ages" where the testimony clearly shows that the damages 
awarded are grossly inadequate as compensation for the 
pecuniary injuries actually sustained, quwre. Carpenter 
v. City of Red Cloud.................................... 126 

Notaries. See ACKNOWLEDGMENT.  

Notice. See CORPORATIONS, 2. VENDOR AND VENDEE.  

Of defects in sidewalks. See MUNICIPAL CORPORATIONS, 11-13.  
Of foreclosure sale. See EXECUTION, 14.  
Of tax sale. See TAXATION, 13, 14.  
Taking possession of personalty on default of rent as notice.  

See LIMITATION OF ACTIONs, 4.  

Nune Pro Tunc.  
Amendment of record. See EVIDENCE, 2. RECORDS.  

Objections. See APPEAL AND ERRoR, 11. ExECUTION, 5, 6. INSTRUC
TIONS, 9. PLEADING.  

Offer.  
Of proof. See TRIAL, 6.  

Office and Officers. See ACKNOWLEDGEMENT. AssEssoRs. BANKS 

AND BANKING. CORPORATIONS. MANDAMUS. QUO WAR

RANTO. STATE AND STATE OFFICERS.  

A public officer is regarded as being in privity with his prede
cessor when both derive - their authority from the same 
source. State v. Savage................................ 684 

Ordinances. See MUNICIPAL CORPORATIONS.
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Parent and Child. See ADOPTION. BASTARDY. FRAUDULENT CON

VEYANCES, 1.  

1. An instruction in an action by a father to recover for the 

services of his minor daughter, held properly refused. Crete 
Mutual Fire Ins. Co. v. Patz.................. ........... 676 

2. Evidence in an action by a father to recover for the services 
of his minor daughter, held sufficient to sustain the verdict.  
Idem.  

Parties. See TAXATION, 15.  

Designation in appraisal of parties as "et al." See EXECUTION, 4.  

A misjoinder apparent on the face of the petition, is waived 

if not objected to before trial. Goble v. Swobe............. 838 

Passengers. See CARRIERS.  

Payment.. See BILLS AND NOTES, 6. CHATTEL MORTGAGEs, 2. EmI

NENT DOMAIN. MORTGAGES, 9-12. SUBROGATION. TAXATION, 

16, 17. TENDER.  

1. Where there is no evidence of any compliance with condi

tions of a payment made by a third party, held not error 

to instruct jury that defendants, to entitle themselves to 

credit for such payment, must show it was unconditional..  
Hewit v. Bank of Indian Territory....................... 463 

2. A debtor has a right in paying money or transferring prop

erty to a creditor in satisfaction of his debts, to direct to 

which of several debts such transfer or payment shall be 

applied; and the creditor- is bound to obey the direction of 

the debtor. Murray v. Schneider................484, 486, 487 

3. A purchaser of land incumbered by a mortgage showing 

that it was given to secure a note, there being no assign

ment of record, pays the original mortgagee at his peril.  

Snell v. Margritz......................................... 6 

Peddlers. See HAWKERS AND PEDDLERS.  

Penalties.  
Construction of penal statutes. See STATUTES, 2, 3.  
Failure to release mortgage. See CHATTEL MORTGAGES.  

Penitentiaries.  
Service on warden of writ of replevin. See MANDAMUS, 8.  

Personal Injuries. See CARRIERS. DAMAGES.  
From defects in sidewalks. See MUNICIPAL CORPORATIONS, 12.  

Injury at railroad crossing. See RAILROADS.  

Personnel.  
Of officers of corporations. See CORPORATIONS.  

Physicians and Surgeons.  
Privileged communications. See EVIDENCE, 8. WITNESSES, 7-9.
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Place.  

Of sale. See EXECUTION, 20.  
Taxing precincts. See TAXATION, 9, 10.  

Pleading. See ABATEMENT AND REVIVOR. BILLS AND NOTES, 1.  
EJECTMENT, 2. FRAUD, 1. INDICTMENT AND INFORIIATION.  
MASTER AND SERVANT, 1. QUO WARRANTO. TAXATION, 18.  

Filing of cross-bill out of time. See JURISDICTION.  

Defects and Objections. Waiver.  
1. Where a demurrer to a petition is overruled, and an answer 

is filed by leave of court, "any possible error in the ruling 
is waived by answer." Palmer v. Caywood................. 372 

2. Tendering answer and asking leave to file the same after the 
overruling of a demurrer to a petition, is a waiver of mere 
formal defects in the petition and of any irregularity in the 
time or manner of acting on the demurrer. Bankers' Fte
serve Life Ass'n v: Finn................................ 105 

3. Where an answer is faulty, but is traversed by a reply and 
treated by the plaintiff as sufficient. during the whole trial 
and proceedings, the court should refuse to instruct the jury 
that certain of the facts alleged in the petition were not 
denied in the answer. Albion Milling Co. v. First Nat. Bank 
of Weeping Water...................................... 116 

4. An answer setting up facts which go to show a misjoinder 
of causes of action, but are also material to the merits, no 
specific objection being made to the misjoinder, will not be 
taken to raise such defeat. Leavitt v. Mercer Co............ 31 

Demurrer.  

5. A general demurrer does not raise the question whether 
there is a defect of parties. Holway v. American Exchange 
Nat. Bank................ .............................. 67 

Issues. Proof. Variance.  

6. A reply which alleges "That the deed for the premises in 
controversy made and executed by defendant Rudolph Decker 
to the said Rose Ann Decker, was absolute, and was delivered 
to her by the said defendant without any conditions what
ever attached thereto," puts in issue the question whether 
the instrument was a deed or a mortgage. Decker v.  
D ecker............... ................. ............. 239, 247 

7. Where it is alleged in the petition that the plaintiff is the 
owner and holder of the notes sued on, and it develops in 
the testimony that the notes were indorsed and delivered 
to the plaintiff as collateral security for an indebtedness, 
such allegation and proof do not constitute a variance.  
Holway v. American Exchange Nat. Bank................67, 71
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Pleading-Concluded.  
Plea or Answer.  

8. A denial of the very words of the allegations of the petition, 
without denying their substance and effect, tenders no issue.  
Knight v. Denman............... ....................... 814 

9. It is not error to refuse leave to file an answer setting up 
that the action was prematurely brought where the facts 
alleged were insufficient to sustain such plea. Bankers' Re
serve Life Ass'n v. Finn................................. 105 

Reply.  
10. A reply which denies "each and every allegation of new 

matter set up in defendant's answer'" and "each and every 
part of same, except such allegations of said answer as may 
be admissions of plaintiff's petition," is subject to a motion 
to strike or make more specific; it is neither a general or 
specific denial; but is sufficient to prevent a judgment for 
defendant on the allegations of the answer. Pecha v. Kastl, 380 

Police Power. See CONSTITUTIONAL tAW, 7. MUNICIPAL CORPORA
TIONS.  

Poss-ssion. See ADVERSE POSSESSION. EJECTMENT.  

The holder of the legal title to vacant lands, is deemed to be 
in possession thereof. Horbach v. Boyd.................. 129 

Precincts.  
Taxing precincts. See TAXATION, 9. 10.  

Preferences. See FRAUDULENT CONVEYANCES. TRUSTS.  

Presentment.  
Of claims against decedent's estate. See EXECUTORS AND AD

MINISTRATORS.  

Presumptions. See APPEAL AND ERROR, 23-27.  
It would seem to be a warrantable presumption, based on com

mon experience, that men who rely habitually, in business 
transactions, on the advice and judgment of persons repre
senting adverse interests, seldom or never have money to 
loan. Hare v. Winterer................................ 551 

Principal and Agent. See BANKS AND BANKING, 5. BILLS AND 

NOTES, 6. INSURANCE, 13, 14, 17, 20. INTOXICATING LIQUORS, 

14-17.  
1. A principal can not accept the part of an unauthorized con

tract entered into by his agent which is beneficial to him, 
and repudiate the part which is to his dctrimcnt. Hall v.  
Hopper............................ .................... 633 

2. Where a plaintiff sues on a contract entered into through an 
agent who apparently acted with general authority, he will 
not be permitted to show a limitation of that authority to his 

agent in making such contract, unless he proves that such
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Principal and Agent-Concluded.  
limitation was known to exist by the defendant at the time 
the, contract was entered into. Idem.  

3. Agency can not be proved by the declarations of the alleged 
agent alone. Dockarty v. Tillotson........................ 432 

4. An agent who contracts in his own name with respect to 
matters within the scope of his agency, is personally 
bounden notwithstanding the fact of such agency is known 
to the opposite party. Idem.  

5. An agency will not be presumed where none in fact exists.  
Moore v. State ..................................... 557, 559 

6. Where a person through whose agency a loan had been ne
gotiated, had rendered valuable services to the lender, in 
connection therewith, and there was no reason to suppose 
that the services were gratuitous, the court or jury will ordi
narily be justified in presuming that the lender knew the 
borrower had been required to pay for such services. Hare 
v. Winterer ................ ............................ 551 

7. Evidence examined and found to justify the conclusion of the 
trial court that an agent who had negotiated a loan acted 
for the lender and not for the borrower. Idem.  

Principal and Surety.  
1. A surety has a right to demand the application of collateral 

to the payment of his principal's debt; and the release of 
collateral is the release of the surety pro tanto. Pierce v.  
Atwood ................................................ 92 

2. If money is deposited upon such conditions that the creditor 
can require it to be applied upon his claim, and he consents 
that it be turned over to the principal debtor, without con
sent of the guarantor, the guarantor is thereby released.  
Idem.  

3. It is elementary law that a creditor who by his voluntary act 
parts with security for his debt thereby releases a surety or 
guarantor, to the extent of the value of the security parted 
with. Idem.................. ........................ 92,93 

4. An agreement by a surety that a creditor might extend time 
of payment on a note "pending the decision of the suit of 
George Canfield against Allen Rector, now in the supreme 
court of the state, or for lot over two years from this present 
date," held to authorize an extension during the pendency of 
Canfield v. Rector in this court, but no longer. McGavock v.  
Omaha Nat. Bank...................................... 440 

5. The rights of a judgment creditor are in nowise changed 
or modified by reason of the death of the judgment debtor 
and the sureties can not escape the obligation, or delay its 
enforcement, because of the death. Palmer v. Caywood..372, 377
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Privity. Se Orjk AND OFFICERS.  

Process. See CORPORATIONS.  

Service of writ of relevin. See MANDAMUS, 8.  

Public Policy.  

Contracts against. See HUSBAND AND WIFE, 4. SUNDAY.  

Questions for Jury. See TRIAL.  

Quieting Title. See EXECUTORS AND ADMINISTRATORS, 13, 14.  

Quo Warranto.  
1. In an action in the nature of a quo warranto by a private 

person to obtain possession of a private office, the relator 

must plead and prove facts entitling him thereto; but in 
an action by the attorney general, the burden is on the re
spondent to show this title. State v. Davis................ 499 

2. Where in an action in the nature of a quo warranto, the title 
of the action shows the relator as a private person and the 
body of the petition, several times, refers to such person as 
relator, but such petition contains the following allegation: 
"F. N. Prout, attorney general of the state of Nebraska, who 
prosecutes in his own proper person and at the relation of 
Alvin Blessing, gives the court to understand and be in
formed," etc., the action is by the attorney general.  
Idem ........ ................. ...................... 499, 501 

Railroads. See CARRIERS.  
Condemnation of land for right of way. See EMINENT DOMAIN.  

Enforcement of "Maximum Freight Rate Law." See CRIMINAL 

LAW AND PROCEDURE.  

Action for injuries received at railroad crossing. Held, Error 

to place burden of proof to establish contributory negli
gence on defendant. Chicago, B. & Q. R. Co. v. Featherly... 323 

Rebate. See INSURANCE, 10.  

Receivers. See BANKS AND BANKING.  

In an action by a receiver to enforce a stockholder's liability.  
misconduct of the receiver and his possession of unreported 
assets Is no defense. Brinkworth v. Hazlett................ 592 

Recognizances. See BAIL AND RECOGNIZANCE.  

Records. See MANDAMUS, 1.  

Of board of health as evidence. See EvIDENcE, 8.  

Evidence held sufficient to support an order made to correct 

the journals by a nunc-pro-tunc entry. Harris v. Jennings, 80 
See, also, EVIDENCE, 8.  

Redemption. See TAXATION, 11.
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Reference.  
The unchallenged findings of fact by a referee, when confirmed 

by the court, are binding on the party, against whom they 
operate, and from the legal consequences flowing there
from he can not escape. Chicago Lumber Co. v. Bancroft.. 176 

Reformation of Instruments.  
1. In order to justify reformation of a written instrument in 

any substantial particular the evidence of mistake must be 
clear, convincing and satisfactory. Topping v. Jennette.... 834 

2. Extrinsic evidence, to justify the reformation of a written 
instrument, must be full, unequivocal and satisfactory; 
but the rule of reasonable doubt does not apply, and 
against such evidence the terms of the instrument alone 
will not prevail. Idem.  

Release. See CHATTEL MORTGAGES, 2. MoRTGAGES, 9-12. PRINCIPAL 
AND SURETY.  

Dent. See LANDLORD AND TENANT. MORTGAGES, 6.  

Replevin.  
Pleading.  

1. A defendant under a general denial may prove and recover 
for attachment liens upon property replevied. Webster v.  
Keck.................................. ................ 1, 2 

2. A warehouseman's lien may be shown without pleading in 
an action of replevin. Idem.  

Right of Action.  
3. A mortgagee can not, because of his lien, maintain an action 

in replevin for the possession of property removed from 
the mortgaged premises which he claims as a fixture to the 
realty. Moore v. Moran................................. 84 

Service of Writ.  
4. A sheriff holding a writ of replevin duly is3ued by a court 

of competent jurisdiction, may break open the state peni
tentiary to make service if the property claimed or any part 
thereof is concealed therein and he has been refused en
trance; but he. deserves commendation when he resorts to 
the courts for an enforcement of his rights. Hopkins v.  
State............................. ................ 10,13,14 

Trial. Judgment.  
5. An action in replevin can proceed as one for damages, only 
. in case the property can not be found, taken and delivered 

to the plaintiff, or when be can not give the statutory bond.  
Idem............. .................................. 10, 15 

6. Verdict held sufficient, under section 192 of the Code of 
Civil Procedure, to support a judgment for damages with 
interest, and costs. Achenbach v. Pollock................. 436
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Replevin-Concluded.  
7. A finding for defendant that only fixes his right of posses

sion and the value of his interest is sufficient, if within the 
value of the property as shown by the evidence. Webster 
v. Keck................. .............................. 1, 3 

8. The plaintiff having failed to show a present right to the 
possession of the property in dispute, under either a general 
or special ownership, the court did not err in directing the 
jury to return a verdict in favor of the defendant. Hu
benka v. Vach.................. ........................ 170 

Reporter. See SUPREME COURT REPORTER.  

Reprieve. See STATE AND STATE OFFICERS, 3.  

Res Judicata. See ACTIONs, 2. JUDGMENT, 2.  
1. The doctrine of res judicata is that a question once de

termined by a judgment on the merits, is forever settled, 
so far as the litigants and those in privity with them are 
concerned. The question decided is, while the decision 
stands, a sealed and closed question. State v. Savage...... 684 

2. A judgment against a public officer in regard to a public 
right, binds his successor in office. Idem.  

3. All litigants are affected by the rule of the thing aajudged; 
it is equally binding upon the sovereign and. the citizen.  
Idem.  

4. The former determination of this court that certain parties 
were entitled to hold the office of fire and police commis
sioners of the city of Omaha, under the appointment of the 
mayor and council of the city, is not binding on the gov
ernor, so as to prevent his appointment of commissioners 
under the provisions of the act for the incorporation of 
metropolitan cities. State v. Savage..................... 702 

5. The right of the parties in that litigation to the term in 
dispute therein is res judicata, but the principle of law an
nounced, having been found erroneous and overruled, will 
not be followed. Idem.  

r eview. See APPEAL AND ERROR.  

Revivor. See ABATEMENT AND REVIVOR. JUDGMENT.  

Salaries. See COMPENSATION.  

Sales. See EXECUTORS AND ADMINISTRATORS; 15, 16.  

1. If a contract of sale is made expressly subject to the ap
proval of the purchaser, or of someone for him, and such 
approval involves either judgment in matters of taste or 
personal opinion, the person whose approval is required is 
made the sole arbiter, and his decision is conclusive, pro
vided he really passes upon the question and reaches a

97311
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Sales-Concluded.  
conclusion honestly, whether right or wrong. Thurman v.  
City of Omaha.................. ....................... 490 

2. Where a party stipulates that his contract of purchase shall 
be subject to his attorney's opinion as to the legal status 
of the thing to be purchased, the plain purpose being to 
make his act dependent upon the personal opinion of his 
legal adviser, the sole requirement is that the legal ad
viser shall in fact pass upon the subject and give an honest 
opinion; and the merits of the opinion so given are not sub
ject to review. Idem.  

3. Where a purchase is conditioned on the opinion or decision 
of the purchaser, or someone for him, the requirement that 
such opinion must be reasonable and well founded is re
stricted to those cases in which the decision does not neces
sarily involve personal taste or opinion, so that any com
petent person can arrive at a satisfactory determination.  
Idem.  

4. Though a contract of purchase makes the opinion of the 
purchaser's legal adviser control the fact of purchase and 
conclusive as to matters passed upon, the opinion rendered 
may be so unreasonable as to be evidence per se that it was 
not honest; but, before such conclusion can be adduced 
from the opinion alone, it must be so grossly and palpably 
at variance with the plain principles of law as to compel the 
conclusion that it is a mere pretense. Idem.  

Scire Facias. See CosTs.  

Service. See PROCESS.  
Delivery of notice of appeal as service. See COUNTLES AND 

COUNTY OFFICERS, 1, 2.  

Services.  
Action by father for services of child. See PARENT AND CHILD.  

Set-Off and Counter-Claim.  
A cause of action for malicious prosecution in attempting to 

foreclose a mortgage in federal court, can not be main
tained as a counter-claim or set-off in a suit to foreclose 
the same mortgage in a state court. President and Directors 
of the Ins. Co. of North America v. Parker............411, 412 

Settlement. See COMPROMISE AND SETTLEMENT.  

Sheriffs, Constables and Coroners.  
Authority of deputy sheriff in foreclosure actions. See EXE

CUTION, 7, 19.  
1. The fact that an indemnity bond recites that the officer has 

been directed to levy upon property of a judgment debtor 
will not prevent a recovery, if he was actually directed to
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Sheriffs, Constables and Coroners-Concluded.  
levy upon the property of a third party and does so at re
quest of the principal in the bond. Benson v. Caulgeld.... 101 

2. A bond conditioned to indemnify the officer against all 
"harm, trouble, damage, costs, suits, actions, judgments and 
executions" growing out of the levy, is broken by the affirm
ance of a judgment in conversion and its payment by the 
officer. Idem.  

3. Where a bond is given to a sheriff conditioned to save him 
harmless on levy on certain property, and judgment is ren
dered against him for conversion, the fact that the judgment 
was paid by his surety does not impeach an allegation that 
the officer paid it, and the furnishing of the funds is a suffi
cient consideration for an assignment of the indemnity to 
the officer's surety. Idem.  

4. Money received by a sheriff, as the proceeds of a sale made 
by him under a decree foreclosing a real estate mortgage, 
is money received by virtue of his office. Milligan v. Gallen, 561 

5. A judgment for conversion of the proceeds of a judicial sale, 
may be recovered in an action in a suit upon the sheriff's 
bond. Idem.  

Signatures. See WILLS.  
Typewritten signature tQ petition in error. See APPEAL AND 

ERROR, 50.  

Silence.  
As evidence of guilt. See CRIMAL LAW AND PROCEDURE, 1.  

Specific Performance.  
1. Specific performance of a parol contract will be enforced by 

a court of equity, where one party has wholly and the other 
party partly performed it, and its non-fulfillment would 
amount to a fraud on the party who has fully performed 
it. Lucas v. Lucas............ .......................... 190 

2. Plaintiff brought an action for specific performance of a parol 
contract for the sale of real estate. The evidence disclosed 
full performance of its conditions by the vendee, and partial 

performance by the vendor, who had executed a conveyance 
of a part of the real estate included in the contract, but re
fused to convey the whole of it because of an alleged failure 
of a part of the consideration, to support which there was 

no evidence. Held, That the statute of frauds would not 
prevent a court of equity from decreeing specific per
formance. Idem.  

Sporting.  
-, as used in the statute making "sporting" on Sunday un

lawful, applies exclusively to diversions of the field and out

door sports. Wirth v. Calhoun......................316, 322
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Stamp Tax. See INTERNAL REVENUE.  

Stare Decisis. See RES JUDICATA, 4.  
1. Capital Nat. Bank v. Coldwater Nat. Bank, 49 Nebr., 786, 

and State v. Midland State Bank, 52 Nebr., 1, limited. State 
v. State Bank of Commerce, 54 Nebr., 725, and Morrison v.  
Lincoln Savings Bank & Safe Deposit Co., 57 Nebr., 225 
adhered to. City of Lincoln v. Morrison................. 822 

2. Questions disposed of in Iowa Loan & Trust Co. v. Estate of 
Devall, 63 Nebr., 826. Haines v. Bellinger................ 73 

State and State Officers. See CONSTITUTIONAL LAW, 2, 3. MAN
DAMUS, 7. RES JUDICATA.  

1. The appropriation for the salary of the reporter and ex
officio clerk and librarian of the supreme court is made by 
section 25, article 16, of the constitution, and requires no 
special legislative enactment. Weston v. Herdman.......... 24 
See STATUTES, 5.  

2. The act of 1887, imposing the duties of labor commissioner 
on the governor of the state, and providing for the appoint
ment of a special deputy to assist in discharging them, is 
not in violation of section 26, article 5 of the state con
stitution. State v. Eskew.............................. 600 

3. Where a governor reprives or respites a prisoner under 
death sentence, he may designate in the warrant of reprive 
the day that the sentence shall be executed. In re William 
Rhea, Coram SULLIVAN, C. J............................ 885 

Statute of Frauds. See SPECIFIC PERFORMANCE.  

1. Any distinct and unambiguous act evidencing an intention 
by the seller to part with the possession and an intention 
on the part of the buyer to acquire the possession, accom
panied by a tradition of the property from the premises of 
the former or from neutral ground to the premises of the 
latter, satisfies the statute of frauds and suffices to trans
fer the title, so that the former may recover the purchase 
price, if it remains unpaid, and the latter assumes the risk 
of safe-keeping and may defend his possession against all 
the world. Gray v. Peterson........................... 671 

2. A verbal contract with an agent or broker to sell land for 
the owner thereof, is void under the statute of frauds, and 
it requires the voluntary act of both parties thereto to 
execute it so as to completely take it out of the opera
tion of the statute. Allen v. Hall......................... 256 

Statutes. See ADOPTION. ASSESSORS. CONSTITUTIONAL LAW.  

COURTS. CRIMINAL LAW AND PROCEDURE. DESCENT AND Dis

TRIBUTION. HAWKERS AND PEDDLERS. INTERNAL REVENUE.  
INTOXICATING LTQUORS. STATUTE OF FRAUDS.  

Titles of ordinances. See MUNICIPAL CORPORATIONS, 5, 6.
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8tatutes-oncluded.  

Construction.  

1. It is settled doctrine that the courts will not declare afn 

act of the legislature unconstitutional unless it is manifestly 

so. Rosenbloom v. State................................ 342 

2. A penal statute should not be extended beyond the plain 

import of its terms. McCormick Harvesting Machine Co.  

v. Mills.............. ................................. 166 

3. Punitive and remedial statute. State v. Missouri P. R. Co., 679 

4. It is a settled rule that in the adoption of the statute of a 

sister state the state adopting it adopts the construction 

which the former has placed upon it. State v. McBride, 547, 549 

5. When foreign statutes are adopted by a legislature, they 

are adopted with the construction placed upon them by the 

highest tribunal of the state from whence they were taken.  

Dissenting opinion of SEDGWICK, J. Rhea v. State (Ap

pendix)........................... ..................... 889 

Enactment.  

6. A specific appropriation made by law within the meaning 

of section 22, article 3 of the constitution, is an appropria

tion made either by direction of the constitution itself or 

by the legislature under the forms and in the manner pre

scribed in the constitution. Weston v. Herdman .......... 24 

General and Special Laws.  

7. A particular classification may be valid if the object of the 

statute is to raise revenue, and invalid if the object is 

regulation. Rosenbloom v. State........................ 342 

Subjects and Titles.  

8. The amendatory act of 1897 to sections 2066 and 2068 of 

Cobbey's Consolidated Statutes, requiring assessors to pro

cure certain labor statistics, is germane to the provisions of 

the original act, and to the requirement of the original 

section 2066, that the deputy commissioner collect statistics, 

and is not in violation of section 11, article 3 of the state 

constitution. State v. Eskew ............ ................ 600 

9. Section 117, of chapter 78, Compiled Statutes, entitled 

"Roads," is an act complete in itself. Swaney v. Gage 

County................ ................... ............. 627 

10. An act entitled "An act to provide a system of revenue," 

covers the entire subject of taxation, and comprehends 

whatever means or machinery the legislature may provide 

to enforce the payment of taxes. Rosenbloom v. State.... 342 

Stay. See EXECUTION, 26.  

Storage. See WAREHOUSEMEN.  

66
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Streets.  
Defects in. See MUNICIPAL CORPORATIONS, 11-13.  

Subrogation.  
If land is sold under a senior mortgage and the junior mort

gagee is permitted to redeem the same, after such redemp
tion the purchaser is subrogated to the rights under the 
mortgage. Milligan v. Gallen........................ 561 

Summons. See PROCESS.  

Sunday.  
Sale of liquor on Sunday. See INTOXICATING LIQUORS, 14-17.  
1. A contract whereby a party is required to furnish theatrical 

performances each day of the week, including Sunday, is 
not invalid as in violation of Criminal Code, section 241, 
providing that persons found sporting or at common labor on 
Sunday shall be punished. Wirth v. Calhoun.............. 316 

2. Criminal Code, section 241, providing for the punishment 
of persons found sporting on Sunday or at common labor, 
does not render a contract for theatrical performances on 
Sunday contrary to public policy. Idem.  

Supersedeas. See APPEAL AND ERROR. MORTGAGES, 8.  

Support.  
Action for loss of support. See INToxIcATINo LIQUORs, 1-4.  

Supreme Court Reporter.  
Salary of. See STATE AND STATE OFFIcERS.  

Taxation. See COUNTIES AND COUNTY OFFICERS, 8. INTERNAL 
REVENUE. LICENSES. LIMITATION OF ACTIoNs, 7. STAT
UTEs, 10.  

Foreclosure of tax lien where owner is unknown as deprivation 
of property without due process of law. See CoNsTrru
TIONAL LAW, 4.  

Collection.  
1. Injunction will not lie to restrain the collection of taxes, 

unless such taxes are levied for an unauthorized or illegal 
purpose. Union P. R. Co. v. Cheyenne County............. 777 

Constitutional Requirements.  
2. Constitution, article 9, section 1, authorizing taxation of per

sons engaged In certain occupations by a general law, uni
form as to the classes on which it operates, does not forbid 
reasonable classification of persons for the purposes of tax
ation. Rosenbloom v. State ................ .......... 342 

3. Classification for the purposes of taxation, to be valid, must 
rest on some principle of public policy,-some substantial 
difference of situation or circumstances, which would sug
gest the justice or expediency of such classification. Idem.
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Levy and Assessment.  

4. Under the constitution, article 9, section 1,- franchises of a 
corporation must be assessed for taxation without deducting 
corporate indebtedness. State v. Karr................. 514 

5. That part of the revenue act (section 32), which requires 
the assessor to deduct the amount of corporate indebtedness 
from the actual value of the shares of stock, in order to de
termine what shall be assessed as capital stock, is uncon
stitutional and void. Idem.  

6. Under revenue act (section 32), when capital stock has no 
market value, the "actual value," in the sense In which the 
words "capital stock" are used in the statute, is to be found 
by adding the value of the franchise to the value of the 
tangible property, from which should be deducted the value 
of the real and personal property. Idem.  

7. Under the act incorporating metropolitan cities, section 63, 
It is the duty of the city council, sitting as a board of equal
ization, on proper complaint, duly filed, to hear evidence, 
consider questions as to comparative values and equalize 
assessments. Idem.  

8. Revenue act, section 32, does not prevent the board of 
equalization from equalizing assessments, when property 
generally has been assessed at a certain percentage; and 
upon complaint that property or franchise is assessed at a 
less proportion of its value than the percentage of value em
ployed as a basis generally, the board may equalize the 
assessments by duly raising that complained of. Idem.  

Place of Taxation.  

9. When a precinct is once established according to law, it re
tains its character and territorial Integrity, so far as the 
assessment of property and levy of general taxes are con
cerned, until it shall have been divided, modified or changed 
by law. Whelen v. Cassidy.......................... 305 

10. A pre-existing precinct in a village organized as a city, will 
for general revenue purposes remain unaffected until di
vision into wards has been duly made. Idem.  

Redemption.  

11. By the constitution of this state, owners of real estate sold 
for taxes are guaranteed two years from the date of the 
sale within which to redeem, and the statute provides that 
a tax purchaser, or his assignee, shall not be entitled to fore
close his lien until after the time of redemption has ex
pired. It follows that a petition seeking to foreclose a tax 

lien, which does not show that the land has been sold for 
taxes, and that at least two years have expired after the date

979INDEX.
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Taxation-Continued.  
of the sale, does not state facts constituting a cause of 
action. Iodence v. Peters............... ................. 425 

Sales.  
12. The county treasurer's certificate of tax sale is presumptive 

evidence of a sale to a purchaser named therein, and the 
burden is upon defendants to prove that the sale was made 
to someone else. Leavitt v. Mercer Co................... 31 

Notice.  
13. Section 109, chapter 77, Compiled Statutes, requires the 

county treasurer, in his notice of a tax sale, to give a list of 
the land to be sold and the amount of taxes due thereon, but 
does not require the treasurer to include in the notice the 
amount of interest due on the taxes up to the date of sale.  
Stevens v. Paulsen...................................... 488 

14. A description of land In a public notice In a proceeding to 
foreclose a tax certificate is sufficient, where the context of 
the notice shows clearly that land in this state is referred 
to, and there is but one tract in the state answering such 
description, although the description covers another tract 
situated in another state. Leigh v. Green................. 533 

Parties.  
15. Whether or not the holder of a tax certificate, instituting 

foreclosure proceedings, may join as defendants persons 
claiming some interest in the land, where the land itself Is 
properly made a party, such joinder at most is irregular 
only, and will not affect the validity of the proceedings when 
attacked collaterally. Idem.  

Payment at Sale.  
16. The delay of a purchaser at tax sale in paying to the treas

urer the taxes and costs due on the lands sold, owing to 
the Inability of the treasurer, with the clerical force at his 
disposal, to make the sale in its regular order at an earlier 
date, does not invalidate a sale otherwise entirely regular.  
Leavitt v. Mercer Co................................ 31 

17. The word "forthwith" in section 11, article 1, chapter 77, 
Compiled Statutes, means as soon as the county treasurer, 
in the reasonable course of the orderly conduct of the busi
ness of his office, is prepared to receive and properly receipt 
for the money to be paid. Idem.  

Unknown Owner.  
18. Where the owner of land on which a tax lien exists is 

not known to the holder of the tax certificate, and can not 
be found on reasonable inquiry, the certificate holder may 
make the land a party to the foreclosure proceedings; and 
in such case allegations in the petition and an affidavit for 
service of publication, on information and belief, to the effect
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that the owner is unknown, are sufficient against collateral 
attack. Leigh v. Green................................. 533 

19. Where the holder of a tax certificate is unable by diligence 
and inquiry in the neighborhood of the land to learn the 
whereabouts of persons appearing to have estates therein, 
or where he is unable to ascertain who have such estates, 
the owners are "not known" within the meaning of Compiled 
Statutes, chapter 77, article 5, section 4. ITden.  

20. Compiled Statutes, chapter 77, article 5, section 4, relating 
to process in proceedings to foreclose tax liens, provides that 
wherever the owner is unknown, the action may be brought 
against the land itself. The term "owner" is not defined by 
lienholder, but by a person having an estate in the land.  
Idem.  

Tax Title.  
21. If, in a proceeding to foreclose a tax lien, the land itself is 

properly made a party, and jurisdiction is acquired by 
publication of notice, a sale under a decree of foreclosure 
creates a new and independent title, and bars all pre-existing 
interests or liens. Idem.  

Tender.  
Of proof. See TRIAL, 6.  
Where the question of the sufficiency of a tender arises in the 

course of the trial of a cause, and it appears that such 
tender was rejected on specific grounds, other objections to 

the tender will not be considered. Ricketts v. Buckstaff.... 851 

Time. See HIGHWAYS, 2, 3. INSURANCE, 1. LIMITATION OF ACTIONS.  

Extension of time of payment. See PRINCIPAL AND SURETY, 4.  
Filing of cross-bill out of time. See JURISDICTION.  
Of accrual of rent. See LANDLORD AND TENANT, 1.  
Of redemption from tax sale. See TAXATION, 11.  
To commence proceedings in error. See APPEAL AND ERnoR. 49.  
To file motion for new trial. See NEW TRIAL.  
To present claims against decedent's estate. See EXECUTORS 

AND ADMINISTRATORS, 10-12.  

Title. See ESTOPPEL, 1, 5. LANDLORD AND TENANT. QUIETING TITLE.  

TAXATION, 21. VENDOR AND VENDEE.  

To crops on foreclosure sale. See EXECUTION, 21.  
To personal property on default of rent. See LANDLORD AND 

TENANT, 3.  

Trespass. See POSSESSION.  

Trial. See CRIMINAL LAW AND PROCEDURE, 3. INSTRUCTIONS. JURY.  

Continuance as part of trial. See JUSTICES OF THE PEACE, 6.  
Directing verdict. See FRAUDULENT CONVEYANCES, 8, 9. RE

PLEVIN, 8. TRIAL, 2.
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Trial-Continued.  
Examination of witnesses. See WITNESSES, 4.  
Questions for jury. See FRAUDULENT CONVEYANCES, 7. IN

SURANCE, 3. INTOXICATING LIQUORS, 16. MALICIOUS PROSE
CUTION, 2. TRIAL, 2.  

Conduct of Counsel.  

1. When an admission of fact is made by counsel under a mis
apprehension,. the court, in the exercise of a wise discre
tion, should grant relief. German Nat. Bank v. Atherton, 610 

Questions for Jury.  

2. It is error to submit to the jury a question which the court 
can judicially determine. Royal Neighbors of America v.  
Wallace.. ... .................................. 330 
See INSURANCE.  

3. Where there are no disputed facts, a peremptory instruction 
is proper. McDonald v. Tootle-Weakley Millinery Co....... 577 

Reception of Evidence.  

4. When for the purpose of showing the interest of a witness, 
it has been proved that he is one of the obligors upon a 
statutory bond, the terms and obligations of which are 
matters of common knowledge, it is not error to refuse to 
admit the bond itself in evidence. Thom v. Dodge County, 845 

5. It is reversible error to refuse to allow a defendant to in
troduce proof of the facts stated in its answer as a defense 
to the plaintiff's petition, on the ground of a defect in the 
name of the party defendant as set forth in said petition, 
where the court has previously overruled defendant's ob
jections to jurisdiction over its person, and required it to 
answer. Grand Lodge A. 0. U. V. v. Bartes............. 800 

6. An offer of proof, not put in a deceptive manner, nor in 
language calculated to mislead, which is fairly susceptible 
of a construction rendering the evidence admissible, should 
be so construed, although a different construction might be 
put upon it, where it clearly appears from the record that 
the trial court did not proceed upon a correct theory in re
jecting it. Horbach v. Boyd ......................... 129 

Right to Open and Close.  

7. Where petition, in vague terms and by reference to note, 
alleges that twelve per cent. per annum is a lawful rate of 
interest by statutes of Oklahoma and note sued on bears date 
in Oklahoma and interest at twelve per cent. per annum, 
and such allegation is denied, held not error to refuse open
ing and closing to defendants, who plead usury, but admit 
execution and delivery of note. Hewit v. Bank of Indian 
Territory.......... .................................... 463
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Trial-Concluded.  

Waiver of Irregularities.  

8. Error in placing a law case on an equity docket over ob
jection, is waived by an express waiver of a jury trial.  
Thomas v. Thomas... ............................ 581 

Trover. See CONVERSION.  

Trusts. See BANKS AND BANKING.  

Cestui Que Trust.  

1. Where a trustee refuses to carry out the terms of a trust, 
the party or parties beneficially Interested may maintain an 
action in their own right to enforce the trust, and to obtain 
the benefit thereof. Goble v. Swobe................... 838 

2. In an action against trustees, evidence held sufficient to sus
tain a judgment for the balance in their hands in favor of 
the beneficiary of the trust. Idem.  

Preferences. Following Trust Property.  
3. Where the whole of a fund created by the moneys of a 

trustee and those of his beneficiary or a greater portion 
thereof than that representing the trustee's own money is 
used by an insolvent trustee in paying his debts, cestui que 
trust is not entitled to a preference over general creditors 
for the amount of his money so lost. City of Lincoln v.  
Morrison..... .................................... 822 

4. Misappropriation of a trust fund does not entitle cestui que 
trust, merely as such, and for that reason alone, to a prefer
ence over general creditors of an insolvent trustee. Idem.  

5. Property or assets of the insolvent trustee acquired before, 
or with the proceeds of property held before, the trust 
money came into his hands, and not in any way mingled 
therewith, are not subject to any lien or claim in cestui que 
trust, and the rights of the latter with respect thereto are 
those of a general creditor only. Idem.  

6. In order to obtain a preference, cestui que trust must show 
that the estate, out of which he claims such preference, 
has been increased to some extent by the misappropriation 
of the trust property; and he is entitled to a preference to 
the extent of such increase only. Idem.  

7. Where a trustee mingles trust moneys with his own funds, 
cestui que trust is entitled to a charge upon the whole; and 
so long as any portion of the mass into which the trust fund 
has entered remains in any form, it is subject to such 
charge, and may be followed and claimed. Idem.  

8. The burden is upon cestui que trust to show that the trust 
money did in fact increase the estate out of which he seeks 
a preference, or is represented therein in some form. But
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it seems that where such money has gone into the general 
estate of a trustee, who afterwards becomes insolvent, there 
is a presumption that it remains therein at his insolvency 
and the court will not say that it can not be traced or has 
wholly disappeared where the contrary may fairly be in
ferred. Idem. ' 

9. It is presumed that moneys drawn out of a fund wherein the 
trustee has mingled his own money and that of cestui que 
trust are his own, and, so long as any portion of the fund 
so constituted remains, it may be followed, and the charge 
of cestui que trust thereon may be asserted. Idem.  

10. A change in the form of a portion of a fund in which money 
of the trustee personally and of cestui que trust has been 
mingled is not necessarily a withdrawal of such portion.  
When the trustee retains such portion and dissipates the 
remainder, the portion retained in the altered form is taken 
to represent such fund and may be claimed by cestui que 
trust. Idem.  

11. Where a portion of a fund made up of trust money and of 
individual money of the trustee is invested, and a profit 
results, cestui que trust, in following the trust money into 
the investment, may claim such profit as the proceeds of 
the original funds upon which he had a charge, at least to 
the extent of said charge upon the origital fund. Idem.  

Evidence to Establish Trust.  

12. Parol evidence to establish a resulting trust, must be clear, 
unequivocal and convincing. Doane v. Dunham............ 135 
Columbia Nat. Bank v. Baldwin.......................... 732 

Typewriting.  

Typewritten signature to petition in error.- See APPEAL AND 

ERRoR, 49.  

Usury.  
1. Evidence held insufficient to support plea of usury. Hewit 

v. Bank of Indian Territory............................. 463 

2. A mortgagor who has conveyed lands by an unconditional 
deed of general warranty, is entitled to intervene for the 
purpose of pleading usury in an action to foreclose the 
mortgage. Pitman v. Ireland............................ 675 

Bonus.  

3. A bonus or commission exacted by a lender's agent, which 
added to the interest raises it above the maximum legal 
rate, is usurious. Hare v. Winterer ....................... 551 
See, also, PRINCIPAL AND AGENT, 6, 7.
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Usury-oncimded.  
Forfeiture of Interest.  

4. Where a debtor executes a note and a mortgage, for a loan 

of money for a lawful rate of interest, and, at its maturity, 

enters into a new contract with the lender for a further 

extension of the loan, which is tainted with the vice of usury 

and the lender, by agreement, retains the note and the 

mortgage as collateral security to the usurious contract, in 

a suit to enforce the mortgage security the lender is re

stricted in his recovery to the amount due on the indebted

ness at the time of making the usurious contract, after 

which all interest is, by force of the statute, forfeited.  

Chicago Lumber Co. v. Bancroft........................... 176 

Vendor and Vendee. See FIXTURES.  

1. A purchaser of land, with notice of title in third persons to 

buildings situated thereon, takes the real estate subject to 

the rights of such third parties in and to such structures.  

Moore v. Moran.............. ........................... 84 

2. A bona-fide grantee of real estate (without notice) on which 

is situate a building used as a residence and apparently a 

part of the freehold, will take title to the land, including 

such building, divested of a claim of ownership by a third 

party whose rights are based on an alleged purchase of 

such building from the grantor as chattel property. Idem.  

3. A purchaser of real estate, who takes his title by quitclaim 

deed, with actual knowledge of the lien of an'unrecorded 

mortgage thereon, and who shows by his answer that he has 

actual notice thereof, and who caused inquiry to be made 

as to the amount of the lien, can not afterwards claim that 

he is an innocent purchaser for value. Ilem.  

4. Where a person purchases real estate with knowledge of a 

third party's equitable lien thereon, or with the notice of 

such facts as would put an ordinarily prudent man on in

quiry which, if pursued, would lead to such knowledge, such 

person can not be said to be a good-faith purchaser without 

notice. Frerkiing v. Thomas............................ 193 

5. Only an innocent purchaser can claim protection under a 

deed absolute with a parol defeasance after the debt thereby 

secured has been discharged. Decker v. Decker ........... 239 

See MORTGAGES.  

6. Where a grantor remains in possession after a valid con

veyance, his possession is presumed to be permissive and 

subordinate to the grantee. Horbach v. Boyd............. 129 

Verification.  
Petition to vacate judgment. See JuDGMENT, 9.



986 INDEX.

Waiver. See INSURANCE.  
Admission in evidence of privileged communications. See 

WITNESSES, 8.  

Misjoinder of parties. See PARTIES.  

Of defects in pleading. See PLEADING, 1, 2.  
Of defense of non-claim against estate. See ExECUTORS AND 

ADMINISTRATORS, 9.  

Of errors required to be assigned in motion for new trial. See 
APPEAL AND ERROR, 21.  

Of grounds of abatement. See ABATEMENT AND REvIVOR.  
Of irregularities at trial. See TRIAL, 8.  

Warden.  
Of penitentiary. See MANDAMUS, 8.  

Warehousemen. See BAILMENT.  

An agreement to permit a tenant under an expiring lease to 
leave his goods in statu quo for a stipulated rent, payable 
monthly, with no right reserved to demand payment on re
moval, creates no lien. Webster v. Keck............... 1 

Warranty. See INSURANCE, 24.  

Wills.  
Construction.  

1. Ordinarily, where a devise of real estate is couched in 
such language as to show an intention to vest title in the 
devisee immediately upon the will becoming operative, and 
attached to the devise are certain conditions, the com
pliance with and performance of which may accompany or 
follow the vesting of the title in the devisee, such conditions 
will be construed as conditions subsequent. Smith v. Smith, 563 

2. A condition that the devisee-the testator's son-shall be 
baptized by a certain name and none other and that he shall 
maintain and be known by the name during his natural life, 
are conditions subsequent. Idem.  

3. Conditions in a will that the devisee should be christened 
and baptised by a certain name, and none other name, and 
that he shall maintain and be known by that name during 
his natural life, are reasonable, such as a testator may law
fully impose, and enforceable. Idem.  

4. The provisions and conditions of a will, like those of other 
contracts, are to be construed by the courts with the view of 
carrying out the intentions of the testator. Idem.  

Compliance with Conditions.  

5. The deceased, Thomas Smith, by his last will devised his 
real estate to a son near two years old, by the name of 
Finley 9mitb, by his second wife. The son had, before the 
execution of the will, been given the name Bertrand Smith.  
Attached to the devise were the conditions that the said
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son should be baptized and christened Finley Smith, and 
none other name but Finley Smith, and that he should main

tain and be known by that name during his natural life, 
and, if such conditions were not performed and complied 

with, the real estate devised should revert to the testator's 

other children (naming them), and their legal heirs. The 

evidence discloses that, while formal compliance had been 

had of the condition of the will as to the devisee being 
baptized and christened by the name of Finley Smith, 
that he had never maintained or been known by that name 

prior to the time he arrived at twenty-one years of age, 

when a contest arose as to his rights to the property under 

the said provisions of the will. Held, That by reason of such 

non-compliance, and the failure to perform the con

dition imposed by the terms of the will, that the title of the 

devisee to the property devised thereby ceased and ter

minated, and that such property reverted to the other 

children of the testator, and their heirs, according to the al
ternative provisions of the will. Idem.  

6. It is the right of a testator to make such disposition of his 
property as accords with his own views and judgment, and 
he can impose such conditions -not in themselves unreason

able or in contravention of public policy or positive law-as 
to him seem proper. Idem.......................563, 568 

Execution.  

7. When in a contest proceeding for the probate of a will, it is 
disclosed that the name of the alleged testator was affixed to 

the instrument in controversy by some person other than 

himself, it is incumbent upon the proponent to establish 
by unequivocal evidence that the deceased gave direction to 

such person for writing his name, consciously and explicitly 
and in the free and voluntary exercise of his faculties. Mc
Coy v. Conrad..... ................................ 150 

Witnesses. See ArFIDAVITS.  

Competency.  
1. In a contest for the probate of a will, the heirs of the al

leged testator are not disqualified by statute to testify. Mc
Coy v. Conrad........ ............................. 150 

2. A woman whose marriage with decedent was annulled 
during his lifetime because of the existence of a former 
husband at the time of the marriage, is a competent witness 
against his estate as to facts learned otherwise than by com
munications from deceased during the existence of marital 
relations. Thomas v. Thomas........................ 581 

3. The marital privilege applies to all communications made

A
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by a man to a woman with whom he is innocently main
taining the relation of husband and wife, notwithstanding 
the relation is meretricious on her part. Idem.........581, 590 

Examination.  

4. The practice of permitting two counsel on the same side to 
examine a witness is not commended as a rule, but the 
privilege, nevertheless, rests solely within the discretion 
of the trial court. Citizens' Bank of Humphrey v. Fromholz, 284 

Impeachment.  

5. Where foundation is being laid for an impeaching question, 
the time is fixed the day before the question is asked and 
place is laid in a small village, both time and place are fixed 
with sufficient certainty. Musfelt v. State................. 445 

6. In a suit against an alleged principal, if the defendant calls 
his alleged agent as a witness and induces him to testify 
that he never represented himself as an agent with regard 
to the transaction in dispute, such witness may be contra
dicted by proof of specific instances in which he did so 
represent himself. Dockarty v. Tillotson.............. 432 

Privileged Communications.  

7. A physician may testify that he was called to attend a pa
tient and to the number and dates of his visits, as these 
facts are not privileged under section 333 of the Code of 
Civil Procedure. Sovereign Camp of Woodmen of the 
World v. Grandon................... ................ 39 
See EVIDENCE, 8.  

8. In a suit on a life insurance policy the physician of the de
ceased testified for the defendant, as to the time he at
tended the deceased during his last illness but was not 
allowed to testify as to his condition. On cross-examination 
he admitted that he had given a written statement to plain
tiff that deceased was not seriously sick until the evening 
previous to his death, which statement was admitted as 
part of his cross-examination. Held, A waiver of privilege 
on the part of the plaintiff and that the defendant should 
have been permitted to. re-examine the physician as to the 
condition of his patient. Idem.  

9. Whatever information a physician may obtain by observing 
the condition and symptoms of a patient is privileged.  
Idem ........ ...................... ................... 39, 46 

Transactions with Decedents.  

10. A conversation had with a deceased party to an action can 
not be given in evidence by one having an adverse interest 
in the subject of litigation. Pierce v. Atwood............92, 94
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Words and Phrases. See INTOXICATING LIQUoRs, 6. TAXATION, 19.  

1. "As our own." Ferguson v. Herr............ ...... 649, 666 
2. "At the court house." Peck v. Starks.......... ........ 341 

3. "Being transported over its road." Chicago, R. I. & P. R.  
Co. v. Sattler...... ................................ 636 

4. "Capital stock." State v. Karr . ...................... 514 

5. "Common labor." Wirth v. Calhoun...............316, 320 
6. "Conviction." State v. Missouri P. R. Co...............679, 682 
7. "Debt." Rosenbloom v. State....... ............. 342, 358 
8. "Express and iniplied." McCoy v. Conrad...........150, 161 
9. "Fine." State v. Missouri P. R. Co.....................679, 682 

10. "Forthwith." Leavitt v. Mercer Co ....................... 31 
11. "If so stated in the decree." Ferguson v. Herr.........649, 655 
12. "Made by law." Weston v. Herdman................... 24 

13. "Means of support." Gorey v. Kelly................605, 608 
14. "Offense." State v. Missouri P. R. Co...............679, 682 
15. "Prosecution." Idem.  
16. "Representative." McCoy v. Conrad...............150, 153 
17. "Send." Sovereign Camp of Woodmen of the World v.  

Grandon..... ................................. 39, 43 

18. "Sporting." Wirth v. Calhoun................. ... 316, 320 
19. "Style." Gorey v. Kelly.........................605, 608 
20. "Support." Idem..... ........... ................ 605 
21. "Unavoidable casualty or misfortune." Hanson v. Hanson, 506 
22. "While being transported over the road." Chicago, R., I. & 

P. R. Co. v. Sattler................. ......... 637, 646, 647 

Work and Labor.  
Action by parent for services of child. See PARENT AND CHILD.




