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Omaha Nat. Bank v. Sanders.

OMAHA NATIONAL BANK, APPELLEE, V. WILLIAM S. SAN-
DERS ET AL., APPELLANTS.

FiLep Arrin 17, 1902. No. 11,332.

1. Foreclosure: EXECUTION: SEVERAL WRITS: APPRAISEMENT: Pre-
8UMPTION. Where several writs were issued to the sheriff com-
manding him to execute a decree of foreclosure, the presump-
tion is, nothing appearing to the contrary, that the appraise-
ment under which the sale was made was valid.

2. Conflicting Evidence. This court will not disturb a finding of the
district court based upon fairly conflicting evidence.
-

APPEAL from the district court for Douglas county.
Heard below before Scorr, J. Affirmed.

John W. Cooper, for appellants.
Hall & McCulloch, contra. '

SuLLivan, C. J.

This is an appeal from an order confirming a judicial
sale. The objection to the proceedings made in the court
below, and insisted upon here, are: (1) That the prop-
erty was sold under a second appraisement without having
been twice advertised and twice offered for sale under the
first appraisement; and (2) That the appraisement under
which the sale was made was so low as to afford an infer-
ence of fraud. :

With respect to the first objection, it is sufficient to say
that the record does not show that there was more than
one appraisement of the mortgaged property. Several
writs were issued by the clerk of the disirict court com-
manding the sheriff to execute the decree of foreclosure,
but what action, if any, was taken under them, does not
appear. It will not be presumed that there were two ap-
praisements, and that the second was lower.than the first.

The second objection is also without merit. The ap-
praisers fixed the value of the property at $7,600, while
two witnesses for appellant estimated it to be worth
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$12,000. From this difference of opinion the trial court
did not err in declining to infer that the appraisement was
a fraudulent one.

3.

»

The order of confirmation is

AFFIRMED,

FREMONT E. MUSFELT ET AL. V. STATE OF NEBRASKA.

FiLEDp APRIL 17, 1902. No. 12,340.

Evidence: FORNICATION: SITLENCE UNDER ACCUSATION. When, be-

fore prosecution, and while not under restraint, parties are
accused of living together in a state of formication, and make
no denial, or are silent, this may be shown in evidence as an
inculpatory circumstance to be weighed and considered by the
jury in determining the truth of the charge preferred against
them,

Conflicting Evidence. When the testimony is conflicting, and is

fairly submitted to a jury, a mew trial will not be granted if
the testimony is sufficient to sustain the verdict. Van Buren 0.
State, 63 Nebr., 453,

Evidence. Evidence examined, and held sufficient to sustain a ver-

dict of guilty. .

Instructions: ForRNICATION: OPEN AND NOTORIOUS COHABITATION.

In a prosecution for the offense of living together in a state
of fornication, it is mot error to instruct the jury that it is

‘not necessary the cohabitation charged in the complaint should

be either open or notorious.

: TENDER: ERROR. Where it is claimed an instruction which
states no erroneous proposition of law is not sufficiently ex-
plicit, it is the duty of counsel to prepare and submit an
instruction fully covering the point in issue, and which must
be refused before error can be predicated on the court’s action
in giving the instruction complained of. )

6. Impeaching Question. Record examined, and held, fou;xdation for

an impeaching question was laid with sufficient certainty, and
that no.error was committed in permitting the question to be
answered over objection thereto.

ERROR from the district court for Rock county. Tried

below before HARRINGTON, J. Affirmed.
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R. R .Dickson and F. N. Morgan, for plaintiffs in error.

Frank N. Prout, Attorney General, and Norris Brown,
Deputy, for the state.

HoLcoMms, J.

The defendants, each of whom was unmarried, were
charged with the offense of living in a state of fornication,
and on a trial of the charge the jury returned a verdict of '
guilty. Sentence was duly pronounced, and to secure a
reversal of the judgment rendered agdinst them they prose-
cute error.

It is first urged that the evidence introduced in support
of the charge is insufficient to establish the offense for
which they were prosecuted, or support the verdict of
guilty as returned by the jury. A careful reading of all
the testimony preserved in the bill of exceptions, and
brought here for review, convinces us that the jury’s find-
ing can not rightfully be disturbed. There appears in the
record sufficient competent evidence to sustain the ver-
dict. Much of the testimony offered by the state and by
the defendants, respectively, was of a most contradictory
character; and manifestly the testimony of different wit-
nesses on the one or the other side in respect of many mat-
ters material to the issue raised by the plea of not guilty,
would have to be rejected in whole or in part by the jury,
as unworthy of credence. and because in irreconcilable
conflict. It was the especial province of the jury, as triers
of fact, after hearing the witnesses testify, and observing
their demeanor while on the witness stand, to sift the tes-
timony submitted to them, rejecting that unworthy of be-
lief, and from all the evidence ascertain the truth or un-
truth of the charge. There is in the record testimony, the
competency of which can not be questioned, of more than
one witness, which, if believed by the jury, established all
material allegations of the information, and excluded
every rational hypothesis save that of the guilt of the ac-
cused.
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The unlawful act was charged to have extended over a
period of time from October 10, 1899, to the 2d day of
Felruary, 1901. The prosecution was begun soon after the
date last mentioned. The defendant Musfélt was a man of
thirty-five years of age, and his co-defendant twenty-one
or twenty-two. The latter had by her parents been given
a good education, with the object in view of qualifying her
for the profession of teaching; apparently at great sacri-
fice, because of their limited circumstances. She obtained
a certificate and began to teach, and, soon after, her un-
lawful relations with Musfelt are alleged to have had their
inception. She was unable, because of her loss of moral
standing and character, to obtain a renewal of her certifi-
cate; and thereafter, according to the theory of the de-
fense, she obtained employment in different families and
at hotels, where she gained a livelihood, and during which
time defendant Musfelt was courting her as an admirer
and lover, and with a view to a future marriage, which,
we are informed in the brief of counsel for defendant, has
since conviction been consummated. She first found em-
ployment, if it may be said she was in fact employed by
any one other than Musfelt, in a family who lived at the
home of Musfelt, and where he also resided. Notwith-
standing the protests and importunities of her parents,
she persisted in remaining at -defendant Musfelt’s house,
where, with some few interruptions she continued to make
her home, first with one family and then another, until
near the time the prosecution began. It is remarkable
that her cervices were always required in a family which
for the time being occupied the house owned by Musfelt,
and in which he resided, and that only at such times would
such family find it convenient or necessary to employ her.
During the time covered by the information, four changes
of families occurred in the home of Musfelt, and as often
bis codefendant changed families, by whom, according to
the theory of the defendant, she was employed in the ca-
pacity of a servant girl or domestic.

It is fairly inferable from the record before us that the
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different families occupying Musfelt’s house were appar-
ently in quite impoverished condition, without any perma-
nent home, shifting from place to place wherever a tem-
porary abode could be secured; and it is passing strange
that the occasion to employ some one else to assist in their
household duties, and the necessity therefor, only existed
while making their home at Musfelt’s, and ceased as soon
as they departed therefrom. The theory of the defense is
greatly shattered by many of the facts indisputably estab-
lished by the evidence. The mother testifies that she vis-
ited her daughter at Musfelt’s house, during the fall and
winter of 1899 and 1900, twenty or more times, for the
purpose- of prevailing on her daughter to return home;
that her daughter was keeping house for Musfelt; that at
one -time she was preparing a meal, and, by the plates,
saucers and other table articles, the supper was being pre-
pared for but the two; that the family then living in the
house was occupying a separate room; and that, to all
appearances, there were two families in the one house.
These importunities and pleadings for the girl to return
to her home were continued until, in frenzied anger, the
mother seized an ax and threatened Musfelt with bodily
injury, when she was forcibly ejected from the premises
and ordered never to return. She testifies, and it is un-
contradicted, that she repeatedly accused the defendants
of living together in an unlawful state, to which they en-
tered no denial, but remained silent. Not only were the
actions of the parties and their relation to each other a
proper subject for inquiry, and the introduction of evi-
dence thereon, but their demeanor and conduct when ac-
“cused, while not under restraint, as well as what they say,
or their silence, may be shown in evidence as inculpatory
circumstances to be weighed and considered by the jury
in determining the truth of the charge preferred against
them. State v. Hill, 36 S. W. Rep. [Mo.], 223; Ettinger
v. Commonwealth, 98 Pa. St. 338.

Another witness, a girl of mature years, and whose testi-
mony has the appearance of being disinterested, and



VoL. 64] JANUARY TERM, 1902. 449

Musfelt v. State.

prompted solely by a desire to speak the truth, who -was
a member of one of the families residing in the house of
Musfelt for a short time, testified that the family of which
she was a member occupied the east room on the first floor
of a four-roomed house, two of which were on the first
floor, and two on the second; that the two defendants oe-
cupied the west room below for a living room, and the two
rooms on the second floor for sleeping rooms; that the
stairway leading from the first to the secénd floor was lo-
cated in the west room, which was the only means of com-
munication to the upper west room, through which a per-
son passed in going to the east room up stairs; that the
defendant Kitty Claus did the household work for her co-
defendant, and tended to his stock when he was away.
Much other evidence of a corroborative character was in-
troduced, which it will serve no useful purpose to advert to
in detail. At times the defendant Musfelt would send the
girl away for a period of time, sometimes to a hotel, where
she would find employment, and at other times to his rela-
tives. The defendants undertake to excuse their actions
on the ground that thoy were courting; and at the time of
the trial were engaged to be married. It is altogether
clear that their relations were not those of honorable re-
gard and mutual admiration, when gauged by any recog-
nized moral standard. It is hardly conceivable that the
defendant Musfelt, had his intentions toward his code-
fendant been honorable, and his motives pure, would have
subjected her to the scandal and suspicion naturally aris-
ing from their conduct as disclosed by the evidence. As
heretofore stated, the testimony in many respects was
flatly contradictory, and required of the jury discrimina-
tion in determining that which was worthy of belief and
. that which should be rejected as incredible; and with the
conclusion reached we are bound, unless it appears the
verdict is clearly wrong. The ruleis that, when the testi-
mony is conflicting and is fairly submitted to a jury, a
new trial will not be granted if the testimony is sufficient
to susiain the verdict. Van Buren v. Stute, 63 Nebr., 453,
03
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The evidence, we are constrained to say, is sufficient to
support the verdict, and the defendants’ contention to the
contrary can not be sustained.

Complaint is made of an instruction to the jury wherein
they were told that it was not necessary the cohabitation
charged in the complaint should be either open or notori-
ous. We find no objection to the instruction. It follows
the statute. The gist of the offense is the unlawful co-
habitation,—that is, living together as man and wife while
cach was unmarried. If the accused lived together openly
and notoriously as husband and wife, this would be proof
positive of the violation of the law; but neveriheless the
-offense is committed when there is evidence sufficient to
satisfy the minds of the jury that for any period of time
covered by the information they cohabited together in a
state of adultery,—whether it be for a weck, month, year,
or longer. It is not required by our statute that living in
a state of fornication must be open and notorvious in order
to constitute the offense; hence there was no error in the
giving of the instruction complained of.

Another instruction on the subject of eircumstantial
evidence is excepted to because, as contended, it was not
stated with sufficient precision that the circumstantial
evidence, in order to justify a conviction, must be such as
to be consistent with guilt of the defendants of the offense
charged, and inconsistent with any reasonable hypothesis
of innocence. The instruction states no erroneous propo-
sition of law. It is, as we understand counsel, admitted
to be correct in so far as it extends. If the instruction was
not deemed to be sufficiently explicit, it was the duty of
counsel to submit and request the giving of one covering
the point, and a failure to do so precludes the defendants
from predicating error because of the court’s action in
that regard. Gettinger v. State, 13 Nebr., 308; Pjarrou
v. State, 47 Nebr., 294.

Lastly it is contended that the foundation for an im-
peaching question was not sufficiently laid, and that error .
resulted in permitting the question to be asked over the
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objection‘of the defendant. The time of the conversation
was given as the day preceding the one on which the ques-
tion was asked, and the place laid in the town of Bassett,
where the trial was being held. Bassett is only a small
village, and the question, we think, directed the witness’s
attention t¢ the particular place with sufficient certainty. -
Certainly she was not misled, nor could any prejudice re-
sult, because the location of the alleged conversation was
not specified more definitely. There appears in the record
no prejudicial error calling for a reversal of the judgment
and sentence imposed on the defendants, and the same
should be, and accordingly is,

: AFFIRMED.

Davip R. BusH v. TECUMSEH NATIONAL BANK.
FiLED APRIL 17, 1902. No. 10,926.

1. Stipulations: - REcorp. Stipulations not embraced in the record,
will not be considered.

2. Transcript: PrEsuMpPTION. It is conclusively presumed in this
court that the duly certified transcript of the proceedings of
the lower court contains everything that ought to be consid-
ered in determining the correctness of the ruling complained of. -

3. Judicial Notice: RECORDS oF DisTRICT COURT: AMENDED PETITION:
STATUTE oF LimMiTATIONS. 'This court can mot take judicial notice
of the records of the district court, and when the record in
this court shows that an amended petition was filed in the
district court, but does not show that a new cause of action
was set up in the amended petition, the statute of limitations
will cease to run from the commencement of the action.

Error from the district court for Johnson county.
Tried below before Stury, J. Reversed.

J. W. Dcweese and Leicis C. Chapman, for plaintiff in
error. ’

Samuel P. Davidson and Frank M. Hall, contra.

SEDGWICK, dJ.

This action was begun in the district court for Johnson
pounty by this plaintiff in ervor against this defendant in
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error, the Tecumseh National Bank. Some time after the
action was begun an amended petition was filed, seeking
to recover $6,000 and interest upon a certificate of deposit
dated March 29, 1890, and issued by the bank of Russell
& Holmes, of 'I.‘ecumseh. To this amended petition an an-
swer was filed, setting up several defenses that it is not
now necessary to consider, and also pleading the statute
of limitations. The reply was a general denial, together
with other matters which are not now of importance.
Upon'the trial the defendant made the following objection :
“The defendant objects to any evidence for the reason that
this case is one of a series of cases which counsel on both
sides stated on the trial of the case of Buerstetta v. Te-
cumseh National Bank, in the supreme court, that the
facts in that case were the same as in the series; that that
case would dispose of the whole series; for the further rea-
son that the cause of action stated in the amended petition
has been barred by the statute of limitations.” This ob-
jection was sustained and the jury instructed to find a
verdict for the defendant, to which exception was taken,
and after judgment had bheen entered upon the verdict the
cause was brought to this court upon petition in error.

It is insisted in the briefs herein that the objection was
properly sustained upon two grounds: First, that there
had been a stipulation made in a former case, by which
this case was to be disposed of, and that under that stipu-
lation there should have been a judgment in this case for
the defendant; but, as there is nothing in the record show-
ing that any such stipulation had been made by the par-
ties, it will not be necessary to consider that suggestion
any further.

The second ground upon which it is insisted that the ob-
jection was properly sustained is that the amended peti-
tiow showed on its face that the action was barred by the
statute of limitations. The time necessary to complete
the bar of the statute expired after the commencement of
this action, and before the filing of the amended petition
upon which the action was tried. The original petition
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was lost from the files, and there is no transcript thereof
in the record. Affidavits have been filed in this court at-
tempting to show what the original pefition contained;
but these affidavits can not be considered, since the only
method of bringing the records of a lower court to this
court is by a transcript thereof. Security Nat. Bank of
Grand Island v. Latimer, 51 Nebr., 498; Moore v. Water-
man, 40 Nebr., 498; F'ulton v. Ryan, 60 Nebr., 9. 1If a lost
pleading is to be supplied, this should be done in the lower
court, and the transcript should embrace the record as
completed by that court. :
The question in this case is whether the amended peti-
tion shows on its face that the action was barred by the
statute of limitations. It is suggested that this petition
gtates a different cause of action from that stated in the
original petition, so that the filing of this amended peti-
tion was in effect the commencement of a new action,
within the decision of this court in Buerstctte v. Tecumseh
Nat. Bank, 57 Nebr., 504, but that does not appear upon
the face of the amended petition. No doubt, in determin-
ing that question the district court would take notice of
the original petition, and it is insisted here that the court
did take notice of the nature of the original petition, but in
determining whether the court based its ruling upon a
consideration of the allegations of the original petition
and a comparison of those allegations with those of the
amended petition, we must, as in all other questions, be
governed by the record. Chicago, R. I. & P. R. Co. v.
Ringo, 52 Nebr., 163. We can not take judicial notice of
the records of the district court. We can only consider
such records of that court as are shown by the transcript.
Thompson & Sons Mfg. Co. v. Nicholls, 52 Nebr., 312;
Royal Trust Co. v. Exchange Bank, 55 Nebr., 663. If, in
order to support the decree of the trial court, we could
presume the existence of some record of the district court
not shown by the transcript here, there are few cases, un-
der the existing practice, to which the rule would not ap-
ply, and require an affirmance of the judgment complained
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of. Tt is not proper practice to bring up a transeript of
all of the records in a case, but only those parts that have
some bearing upon the question presented. In most cases
some parts of the records which have no such bearing
are omitted. The practice upon sugeestion of diminution
of the record is liberal. It is the duty of appellee or de-
fendant in error to see that those parts of the record which
will justify the judgment or decree are shown by the tran-
script. This court will not presume that there was some
different pleading in the lower court or some stipulation
that would justify the judgment. We might with equal
propriety presume that there was a confession of judgment
in open court, or that an answer subsequent to its filing
had been withdrawn, or any other act of defendant which
would justify the judgment, or waive the error complained
of. We can not indulge such presumptions in order to
sustain the rulings of the trial court. The presumption
that the transcript contains all of the record of the lower
court which has any bearing upon the questions to be de-
termined in this court is so strong as to control all con-
flicting presumptions. This is the only safe rule. It fol-
lows that the amended petition, upon its face, stated a
cause of action, and the court erred in excluding the evi-
dence.

The judgment of the district court is reversed and the
cause remanded.

REVERSED AND REMANDED.

WILLIAM F. LAING, APPELLANT, V. ELBEASER D. EVANS ET
' AL., APPELLEES.

FILED APRIL 17, 1902. No. 11,372.

Commissioner’s opinion, Department No. 1.

1. Estoppel. An estoppel by representations does not arise, where
there is no intention and could be no reasonable expectation,
that such representation was to be acted upon.

2. Lease: AGENCY: MARRIED WOMAN: ESTOPPEL: Notary: LoAN.
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Ce

Making a lease as “authorized agent” for her husband by a
married woman, in whose name title of record to the lands
in question had stood for eight years, not such representation
as estops her to cluim title against the notary acknowledging
the lease, who more than two years thereafter loaned money
to the husband, supposing he owned the lands.

3. Husband and Wife: CREDITORS. Acts of a husband in leasing
lands and taking notes to himself for rent, where the title of
record remained all the time in the wife, do not show such
ostensible ownership in him as to preclude her from claiming
title against his creditors.

4.

s -: EsToPPEL. A wife, who in 1881 procured her hus-
band to buy from the state school land for her in his own
name, who leaves the contract in his name until 1896, when the
state is paid from proceeds of sale of part of the land, and
deed made to her, and who has in the meantime permitted the
husband to lease the land, take notes for rent in his own name,
and manage it as his own, is estopped to claim, as ‘against a
creditor who has, with knowledge of such management, but
with no actual knowledge of the contract, loaned the husband
money in 1894 on the faith of his ownership of the land.

AprPEAL from the district court for Douglas county.

~ Heard below before FAWCETT, J. Affirmed in part.

Howard B. Smith, for appellant.

F. L. Sumpter, Wilson & Brown and Crane & Crane,
contra.

Hastings, C.

May 22, 1897, William F. Laing, plaintiff, commenced
an action in Douglas county to subject 22} acres of the
west half of the northwest quarter of section 16-16-10, to
the payment of a judgment of the district court of Lan-
caster county recovered by plaintiff against defendant E.
D. Evans, May 28, 1896, for $2,154.40, with interest and
costs. It was also sought to subject to the same judgment
the southwest quarter of said section 16, except 20.9 acres
conveyed to L. D. Smith, and also the northwest quarter
of the northwest quarter of section 21, township 16, range
10. The judgment above mentioned was rendered upon a
promissory note dated July 23, 1895, which was itself a
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renewal of one originally made June 29, 1894, and exe-
cuted by the defendant Evans, together with four other
parties, in cons! leration of a loan. The southwest quarter
of section 16 was acquired by purchase from the state in
June, 1871. It was originally purchased in the name of
E. D. Evans. In 1883 a decd of this land by the state of
Nebraska to Mrs. Evans was made and recorded. July
10, 1890, Mr. Evans and his wife deeded to one L. D.
Smith 20.9 acres of this land. The remainder still stands
in the name of Mrs. Evans. March 24, 1881, Mr. Evans
bought in his own name from the state the west half of
the northwest quarter of the same section. This contract
remained in his name until January 13, 1896, when it was
assigned by her husband to Mrs. Evans, and a deed of the
land made by the state to her and recorded. June 19,°
1884, one Williams conveyed to Mrs. Lvans, by deed then
recorded, the northwest quarter of the northwest quarter
of section 21, township 16, range 10. This is alleged to
have been purchased and paid for by E. D. Evans and a
conveyance made to Mrs. Evans for the purpose of de-
frauding his creditors. The claim of plaintiff is that all
of this land was the property of E. D. Evans, and the own-
ership of the wife colorahle merely, and held for his
benefit. It is also claimed that by her holding her hus-
band out as the owner, and by leaving him in control of
the property, and by acquiescing in his claim of ownership,
the wife has estopped herself from claiming to own the
land as against the plaintiff. The loan is alleged to have
been made on the credit of the hushand’s ownership of all
this land. The wife answered, denying the incurring of
the indebtedness to plaintiff and the recovery of his judg-
ment; admitted her relaticnship to E. D. Evans; denied
that he was the owner of the contract with the state for

the west half of the northwest quarter of section 16 on
" June 29, 1894, or afterwards, but claimed ownership her-
self; admitted the sale of 57} acres of the land to Merri-
wether, and says that it was sold in good faith long before
the incurring of any indebtedness to plaintiff. She de-
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nies that any of the premises were paid for by E. D. Evans,
but says the consideration was paid by herself. She says
that the lands, from the time -of their purchase from the
state and from Williams until the removal of the family
to Lincoln, in 1891, were not in her husband’s possession,
but in her own, except in so far as he lived with her upon
them and assisted in working them, and that any control,
renting, or collecting of the rents for the premises, exer-
cised by him at any time, was as her agent. It is now
conceded that E. D. Evans was one of the signers of the
note executed June 29, 1894, to the plaintiff for $2,725,
and that judgment was rendered upon a renewal of that
note, as claimed by plaintiff, and execution returned “No
property,” and that the judgment remains unpaid. The
questions arising in the case are as to the ownership of
the three portions of land, and whether or not Elizabeth
Evans is estopped from claiming title to them.

In 1885 E. D. Evans seems to have recovered a judgment
in his own name for trespass and injury to timber on this
land. After 1890 the leases of the land seem to have been
generally made out by E. D. Evans in his own name. In
1892 Mrs. Evans seems to have executed a lease to Chas.
Parson as the agent of E. D. Evans, and to have signed
the lease in that way. The rents seem generally to have
been paid to Mr. Evans, and the notes for the rent seem to -
have been generally drawn in his favor. TFrom 1871 to
1891 the family lived on the premises and cultivated them
together. The plaintiff testified that he drew up a lease
to one Parson of this land in the name of E. D. Evans in
1892 at the request of Mrs. Evans,and it was drawn in that
form by her instruction, and that her signature to the
lease as agent of her husband was in his presence. The
school land contracts of purchase were made in the name
of E. D. Evans, but deeds to Elizabeth L. Evans, as stated.
The intervening payments are stated by Mrs. Evans to
have been usually made by her husband at her instance,
and with her money derived from the farm. There is evi-
dence of statements made by Mr. Evans that the lands
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were put in Mrs. Evang’s name because of some old judg-
ments growing out of an unfortunate mercantile venture
of hig in 1870. Plaintiff swears that he loaned the money
in the belief that E. D. Evans was the owner of the lands,
and on the faith of such ownership of the property, and
would not have loaned the money if he had not believed
that the lands belonged to E. D. Evans, and he also testi-
fies that his belief of such ownership grew in part out of
the instructions he had received from Mrs. Evans in mak-
ing the lease to Parson in 1892, as well as out of the in-
structions he had received from Mr. Evans, and his knowl-
edge of the control and management of the lands by him
from 1881 to 1896. He had had no business relations with
Mrs. Evans except the making of the Parson lease. He
testified also to a conversation with Mrs. Evans, in which
she said she knew of the intention of borrowing the money
for which the original note was given. He also testified
that the money was borrowed for the use of the Bethany
Manufacturing Company. Plaintiff was a money loaner,
and required the names of at least B. D. Evans and T. J.
Oliver to the note before he would loan the money. De-
fendant Elizabeth Evans testified that when she was mar-
ried in 1860 she received from her father a mare and colt;
that five years later, when she removed with her husband
to a homestead in Douglas county, Nebraska, she took
some horses with her grown from this mare; that five years
later her husband traded the homestead and stock upon it
for a stock of goods in Elkhorn, Nebraska, and that in
1871, when that business was closed out, she received $300
for the horses; that with this the first payment was made on
the school land in 1871; that the family immediately re-
moved upon this land, and she obtained a pair of mules
from her father to work if, and subsequently received
$75 more from her father to pay the overdue interest to
the state. She also testified that she paid the interest and
taxes and made the final payment, and had a deed taken
out to herself in 1883, and filed it of record; that she
bought and paid for the land conveyed to her by Williams
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in 1884, the northwest quarter of the northwest quarter
of section 21; that she paid $200 down, and gave her note
for $400, and that the money for both payments came out
of her previously owned farm; the west half of the north-
west quarter of section 16, she testifies was purchased by
her husband for her and with her money ; that she paid the
lessee, one Willis, $50 to surrender his lease. She also
testified that the final payment for the west half of the
northwest quarter of section 16 was made out of the pro-
ceeds of a sale of 574 acres of the same land to one Merri-
wether.

Plaintiff’s case seems to rest upon the propositions that
the real ownership of the lands was in E. D. Evans, and
also that Mrs. Evans was estopped by her action in mak-
ing a lease of the land as her husband’s agent to Parson,
and in leaving the control and management to her hus-
band, from asserting her ownership under the deeds to
her. So far as the question of estoppel is concerned it
seems clear that plaintiff neither alleges nor proves
enough to make out a case except, perhaps, as to the re-
maining 223 acres of the west half of the northwest quar-
ter of section 16-16-10 east. To create an estoppel by rep-
resentations some action upon them must be contemplated
by the parties, or must naturally be expected to be taken
by the person deceived. Such person also must have
taken reasonable precautions himself. -No intention to
mislead plaintiff, or any one else having a right to know,
as to the ownership of these lands, appears. Plaintiff’s
testimony as to admissions made by Mrs. Evans that she
knew beforehand of the borrowing of this money is met by
her positive demial of all such knowledge. Her statement
is corroborated by that of T. J. Oliver, and by the circum-
stances. It seems clear that nothing of the kind was in
contemplation in 1892 when the Parson lease was made.
A mere statement that her husband was the owner of the
land, made to one who was not expected nor intended to
take any action upon such statements, and made in the
face of the fact that her deeds were of record, can not be
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held to prevent her claiming the lands. Neither does it
seem that the finding of the trial court was wrong as to
the actual ownership of the tract conveyed to Mrs. Evans
by the state in 1883, nor of that embraced in the deed to
her from Williams in 1884. She had at least a color of
right in these lands and the placing of them in her name
by recorded deeds must be held to outweigh, in determin-
ing their actual ownership, the part which her husband
took in managing them.

The serious question arises as to the 224 acres of the
west half of the northwest quarter of section 16, which
was not conveyed to Merriwether. Mrs. Evans testified
that she was ill at the time of its purchase in 1881, and
that she had her husband huy it for her; that about four
years later she sold the 574 acres north of the Rawhide
to her son. The latter in 1891 sold this tract to Robert
Merriwether for $1,500, and Merriwether, as a part of the
consideration, paid her $300, and to the state the re-
mainder of the purchase price of the entire 80 acres. This
was done and deed obtained in 1896. At the time of this
loan and its renewal the contract for the entire 80 acres
stood in the name of E. D. Evans. Merriwether is not a
party to the action, and does not testify. No complaint
is made that his part in the transaction was not in good
faith. The other 221 acres, however, which are claimed
by Mrs. Evans, it is insisted should be subjected to the
payment of this note. Assuming, as we must, that the
trial court believed the woman’s statement that the hus-
band purchased this land for her, and that the lower court
was justified in accepting such statement, in connection
with her somn’s, that he bought from her the 574 acres
which were subsequently conveyed to Merriwether, the
question then presented is whether, after leaving this land
in her husband’s name during the years from 1881 to 1896,
and after the plaintiff’s loan had been made upon the
credit of the husband’s ownership, she can now be heard
to deny such ownership. In Roy v. McPherson, 11 Nebr.,
197, the wife in 1864 purchased lands through her brother
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with funds from her father’s estate, and title, contrary to
her directions, was made to her husband. She, however,
permitted it to remain so till 1878. It was held that her
rights in the land were subject to that of her hushand’s
creditors, who had in the meantime trusted him upon
faith of his apparent ownership. The wife was presumed
to have known that he would be likely to obtain credit
by reason of his ostensible ownership. MeGovern v. Knoz,
21 Ohio St., 547, is cited to the same effect. To the same
effect is Besson v. Fveland, 26 N. J. Eq., 468. In Gold-
smith v, Fuller, 30 Nebr., 563, the doctrine is reasserted,
though the case is held to fall outside the rule, because
the proof did not clearly show either that the husband
was permitted to deal with the property as his own, or
that credit was extended on the faith of his ownership.
In Farly v. Wilson, 31 Nebr., 458, the same rule was held
in a replevin suit to apply, and the wife was denied a re-
covery of her personal property where she had knowingly
permitted her husband to act as ostensible owner and he
had so obtained credit. In Swaertz v, I cC'lelland, 31 Nebr.,
646, property on which the husband and wife lived, and
which was bought with her money, was held subject to
her husband’s debts contracted while the title stood in
his name. “Honesty and fair dealing require that where
the wife permits her husband to use her money or -prop-
erty as his own, incur obligations upon the faith that the
property belongs to him, that as against such creditors
their rights are superior to hers.” In Brownell v, Stod-
dard, 42 Nebr., 177, the same doctrine is reaffirmed,
though the case is held to fail to show that credit was ex.
tended on the faith of the husband’s apparent ownership.
Cleghorn v. Obernalte, 53 N ebr., 687, is cited by defendant
as a parallel case to the present one, but is distinguished
by the fact that the court declares there is not a particle
. of testimony to show that credit was extended because of
belief in the husband’s ownership. The same is true of
Mosher v. Neff, 33 Nebr., 770, and Hews o. Kenney, 43
Nebr., 815, In Cleghorn v, Oberualte, it is true that the
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court adds, as a further distinction, that when the debt
was contracted the land was held under a contract, and
the legal title was in the vendor. Such was the case here
also, but in this case there were numerous acts of owner-
ship in addition to the fact that the contract with the
state was in the husbhand’s name. It does not seem that
the acts of ownership were sufficient to overcome the pre-
sumptive notice from the records of the deeds to Mrs.
Ivans. They do, however, appear to fully justify the be-
lief that the 22 acres were actually the property of Mr.
Lvans. It is true that plaintiff had no actual knowledge,
so far as appears, as to this contract with the state, but
it does not seem that he should be held chargeable with
laches for not making an investigation which would only
have confirmed his error as to the ownership. It is con-
cluded therefore that the action of the trial court in re-
fusing to disturb the deeds of 1883 and 1884 should be
affirmed, but that as to the 22} acres in the west half of
the northwest quarter of section 16-16-10 east, not con-
veyed to Merriwether, the decree should be reversed and
the cause remanded, with directions to enter a decree for
the sale of that 224 acres, the proceeds to be applied upon
plaintiff’s judgment.

DAy and KIRKPATRICK,.CC., concur,

By the Court: IFor the reasons stated in the foregoing
opinion, it is ordered that the findings and decree of the
trial court, so far as the same relate to the southwest
quarter of section 16-16-10 east and to the northwest quar-
ter of the northwest quarter of section 21-16-10 east be
affirmed, and so far as they relate to the west half of the
northwest quarter of said section 16, that said findings and
decree be reversed, and that said cause be remanded to the
district court of Douglas county, with instructions to en-
ter a decree for plaintiff as prayed as to the 224 acres of
said last-named premises not conveyed to Robert Merri-
wether,

JUDGMENT ACCORDINGLY.
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W. E. HEWIT ET AL. V. BANK OF INDIAN TERRITORY.*
FILED APRIL 17, 1902. No. 11,582,
Commissiouer’s opinion, Department No. 1.

1. Petition: VAGUE TErMs: LAW OF ORLAWOMA: TWELVE PER CExT.
INTEREST: DATE OF NOTE. Where petition, in vague terms and
by reference to note, alleges that twelve per cent. per annum
is a lawful rate of interest by statutes of Oklahoma and note
sued on bears date in Oklahoma and interest at twelve per cent.
per annum, and such allegation is denied, held not error to
refuse opening and closing to defendants, who plead usury but
admit execution and delivery of mote.

2. General Denial: Evibdence. Such allegation is sufficient, on a
general denial, to admit evidence of Oklahoma statute.

3. Pre-existing Debt: ORr.AwOMA CONTRACT: PROOF. Proof that the
note in question was given for a pre-existing debt contracted
and due in Oklahoma, is relevant as tending to establish an
Oklahoma econtract.

-

4. Evidence. Evidcuce held to support a verdict for plaintiff.

5. : InsTRUCTION. Evidence held to support instruction that
twelve per cent. per annum is a lawful rate of interest in Oklu-
homa.

6. Conditions of Payment: EVIDENCE: INSTRUCTION. Where there is
no evidence of any compliance with conditions of a payment
made by a third party, not error to instruct jury that defend-
ants, to entitle themselves to credit for such payment, must
show it was unconditional.

7. Refusal of Instruction. Not error to refuse an instruction that
if note was sent from Nebraska it must be governed in its pro-
visions and effect by Nebraska laws.

Error from the district court for Butler county. Tried
below before BatEs, J. Afjrmed.

Hastings & Hall, for plaintiffs in error.
C. H. Aldrich, contra.

Hasrings, C.

Forty-nine assignments of error are made in this case,
but only those urged in the brief of plaintiffs in error,

¥Rehearing allowed. See opinion on page 468,
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who were defendants below, and will be hereafter referre
to as defendants, need be considered. Those are, first,
that they were improperly denied the right to open and
close at the trial; second, the admission in evidence of
certain acts of Oklahoma relating to the rate of interest
established by law in that territory; third, the permitting
of certain questions on cross-examination as to the con-
sideration of the note sued on; fourth, that the verdict is
not supported by sufficient evidence,—(¢) that there was
no competent evidence that the Oklahoma statute allows
twelve per cent. interest, (b) that the evidence showed
that defendants were entitled to a credit of $110.67 and
it was not allowed them; fifth, that the evidence did not
warrant an instruction that the Oklahoma rate of interest
is, or may be by special contract, twelve per cent. per an-
num; sixth, that it was error to instruct the jury that to
entitle the defendants to a credit for the $§110.67 claimed,
it must have been unconditionally deposited with the
plaintiff bank; seventh, that the trial court erred in re-
fusing to instruct that Oklahoma laws as to interest were
to be presumed to be the same as Nebraska’s in the ab-
sence of proof; eighth, that the trial court erred in refus-
ing an instruction that the contract should be governed
by the laws of the place from which the acceptance of it
was dispatched; and ninth, that the trial court erred in re-
fusing an instruction that the statute pleaded.in the reply
had no application to this note. .

Plaintiff’s petition was upon a promissory note for
$300, dated at Guthrie, Oklahoma, June 15, 1895, payable
August 23, 1895, on which interest had been indorsed as
paid up to February 9, 1898. The rate of interest provided
on the face of the note was twelve per cent. per annum, and
a copy of the note was in the petition.. Following this was
the following paragraph:

“Phat said note was executed and delivered at Guthrie,
Oklahoma Territory, in accordance with and under and by
virtue of the territorial laws of Oklahoma; that said money
was contracted for and had and received and paid over to
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the defendants by the: plaintiff in accordance with the
statutes of the said territory, made and provided for in
such cases, and that said law provides that under and by
virtue of special contract that the rate of interest men-
tioned and described in said note was the legal rate of in-
terest in said territory at the date of said contract.”

The answer admitted plaintiff’s incorporation, the mak-
ing and delivery of the note and the payment of $3 on its
principal, denied paragraph three above, alleged usurious
agreement for twelve per cent. per annum interest, the pay-
ment of $388.50 as interest and $110.67 on the note March
10, 1898. '

The first error, in refusing to defendants the opening
and closing, is claimed because, as defendants assert,
paragraph three above pleads no fact but only legal con-
clusions. This seems to be a mistake, The note is set out
and shows on its face a rate of twelve per cent. per annum
interest. Paragraph three alleges that the note was an
Oklahoma contract and that the laws of that territory at
that date made it a legal rate by gpecial contract. Possi-
bly defendants might have been entitled to a direct state-
ment of what the law in terms provided rather than this
indirect statéinent through a reference to the note that the
law provided for twelve per cent. per annum by special
contract. No motion for a more specific statement, how-
ever, was made. A general denial was filed, and after
judgment this form ‘of statement will be sufficient. As
the petition showed a note bearing twelve per cent interest
on its face and payments of more than $90, there could be
no recovery for so much of the principal, nor for any in-
terest nor costs, if no proof was adduced. The denial of
this paragraph therefore rendered proof necessary to es-
tablish plaintiff’s cause of action on this note. Without
this there could be a recovery only on another ground, the
loan admitted in the answer. The action of the trial court,
therefore, in refusing to defendant the opening and closing
seems not to have been erroneous.

The second error seems to be disposed of substantially
34
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in the first. The allegaiions of paragraph three of the pe-
tition, challenged only by a general denial, were sufficient
to warrant the introduction of evidence as to the interest
laws of Oklahoma. The complaint that it does not appear
‘that the copy of the laws of Oklahoma, which was intro-

duced, purported to be published by the authority of the
territory, is not well founded. The offer recites that it
purported to be so published and the objection is not on
that ground. Tt is on the ground that the authentication
was insufficient and that the petition was an insufficient
pleading of such facts. There was no question raised that
the book did not purport to be published by authority and
the objection was rightly overruled.

The third complaint, that cross-examination as to the
consideration of the note was permitted and was wholly
irrelevant, as not being in dispute, does not seem to be
any better taken. It is hard to see how this was prejudi-
cial or could have been. In any event the court could not
tell beforehand how important the answers might be to
a correct conclusion as to whether or not this was an Okla-
Lhoma contract rather than a Nebraska one. No motion
to strike out the testimony as to the consideration was
made and the fact that the note, though given after de-
fendant’s removal to Nebraska, was to get money to take
up an indebtedness existing in Oklahoma, does not seem
entirely irrelevant to the question as to the location of the
contract.

The objection that the verdict is contrary to the evidence
as to usury does not seem well taken. U. C. Guss, plain-
tiff’s president, testified that the permitted rate of interest
in Oklahoma territory was at that time twelve per cent.
per annum. The statute introduced and appearing on
page 76 of the bill of excepiions provides that when a rate
of interest is specified in a contract it shall continue until
payment but shall in no case exceed twelve per cent. per
annuam. It is true that this statute is headed “Interest on
Judgments,” but the effect of the whole is certainly to
show a different law from that of Nebraska. The same
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~ act seems to repeal the general interest law of the: terri-
tory. If defendants wanted protection from an Oklahoma
usury law as against this note they should have produced
the law after this showing by plaintiff.

The complaint as to the non-allowance in the verdict of
the alleged payment of $110.67 seems, at most, only a case
of an adverse finding on conflicting evidence. - Plaintiff’s
president says that this $110.67 was deposited in the bank
by F. W. Hewit as a final payment on some partnership
transactions with defendant, W. E. Hewit, and was to be
held uiitil a receipt in full should be received from W. E.
Hewit to F. W. Hewit on account of the transactions; that
subsequently I'. E&. Hewit demanded the money and as the
receipt had not been received from defendant it was turned
back. After this and after W. E. Hewit had been notified
of it, he says the latter sent the receipt, but it was then
too late to hold the money. W. E. Hewit disputes one of
these statements, but the jury were warranted in finding
them substantially true and that there was no obligation
to hold this money or right of the bank to apply it on de-
fendant’s note. )

The fifth claim that the evidence did not warrant the
court’s instruction that the laws of Oklahoma allowed
twelve per cent. per annum and that no usury was to be
found in this note if they found it was an Oklahoma con-
tract, need not be further discussed. The evidence of
plaintiff on this point has been considered competent and
sufficient and none was tendered by defendants,

The sixth complaint that the trial court erred in telling
the jury, as in substance was done in the 9th instruction,
that the defendants must, to entitle them to the $110.67
credit, show an unconditional deposit of the money by F.
W. Hewit for that purpose, is not well founded. Defend-
ants might claim that the president’s letter of February
‘25, 1898, was proof of an unconditional deposit. They
could not claim that the evidence tended to prove any com-
pliance with the alleged conditions before the money was
withdrawn. It was therefore no error to give an instruec-
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tion withdrawing from the jury this question as to com-
pliance with the conditions. The receipt was not sent
until Octoler, 1898, and the money had then long been
withdrawn. There is no contradiction of the testimony
that it was procured back within sixty days on defendants
refusing to accept conditions.

The seventh complaint has been disposed of in consider-
ing the fifth one.

The eighth complaint, as to a refusal to mstru(‘f that
if the note was sent from Nebraska the laws of Nebraska
would govern seems to call for no discussion. The trial
court’s instruction that the law which was contemplated
by the parties at the time as governing the contract was to
control, was at least as favorable as dcfendants were en-
titled to. Teal v. Walker, 111 U. 8., 242; Cromavell v. Sac
County, 96 U. 8., bl.

The objection that the court refused an instruction that
the statute pleaded in the reply, which has been here-
tofore discussed, had no application to this note, and that
the jury should find the rate of twelve per cent. per annum
usurious, needs no further consideration.

The questions really raised in this case are as to the com-
petency of the pleading and proofs of the Oklahoma stat-
ute, as to what law governs this contract and as to. the fact
of payment of the $110.67. The first seems to have been
correctly determined by the court and the two latter by
the jury.

It is recommended that the judgment be affirmed.

DAY and KIRKPATRICK, CC., concur.

By the Court: For the reasons stated above, the judg-

ment of the district court is
AFFIRMED.

December 3, 1902, the following opinion on rehearing
was filed :

1. Foreign Law: PmooF. A book purporting to contain the written
laws of a foreign jurisdiction, proves itself, and is admissible as
evidence without other authentication.
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2.

: DECLARATION OF COUNSEL. But the authenticity of
a volume which it is claimed contains the statutes of a foreign
state or territory, can not be established by the mere declaration
of counsel as to what the volume is. '

: APPROPRIATE EvVIDENCE. The appropriate evidence
of the written laws of a foreign state or territory, is that pre-
scribed by section 903, Revised Statutes U. S., and by sections 419
and 420 of the Code of Civil Procedure.

SuLLivan, C. J.

This was an action by the Bank of Indian Territory
against W. E. and Christie Hewit upon a promissory note.
The jury found in favor of plaintiff for the full amount of
its claim, and judgment followed the verdict. An opinion
affirming this judgment was handed down last term and
will be found in 64 Nebr., 463.
~ The motion for a rehearing suggested a doubt as to the

correctness of our decision upon one point. As shown
by the former opinion the statute law of Oklahoma terri-
tory on the subject of interest was a material averment
of the petition and was one of the issues which plaintiff
was required to establish by proof. The proof offered,
consisting of extracts from books said to contain the writ-
ten laws of the territory, was held to be admissible, and
was, over defendants’ objections, read to the jury. To
show precisely what transpired we here copy from the
bill of exceptions:

“The plaintiff now offers to read in evidence that por-
tion of Exhibit ‘B, Exhibit ‘B’ being the session laws
of Oklahoma territory for the year 1895, and incorporating
the laws passed at the third regular session of the legis-
lative session of the territory of Oklahoma, and authen-
ticated by the duly elected, acting and qualified secretary
of said territory, which is found at page 93 thereof, the
same being chapter 14 on said page of said Exhibit ‘B’
The defendants object to the offer as incompetent, imma-
terial and irrelevant and not sufficient foundation laid for
its introduction in evidence, it not having been shown that
said law sought to be introduced in evidence was passed
by the legislature of the territory of Oklahoma or that it
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is a law passed by the territory of Oklahoma, or that
Exhibit ‘B’ which contains the law sought to be intro-
duced in evidence is authenticated as required by the laws
of said territory or by the laws of the state of Nebraska.
* # * Objection overruled. Defendants except. The
plaintiff further offers in evidence section 2 of said Ex-
hibit ‘B’ the same being found at page 93 of said exhibit
and being the continuing and final section of said chapter
14 of said exhibit as found at page 93. The defendants
object to said introduction as incompetent, irrelevant and
immaterial and * * * for the further reason that said
statute has not been authenticated as required by law and
no sufficient foundation laid for its introduction in evi-
dence. Objection overruled. Defendants except. Plain-
tiff read in evidence sections 1 and 2 of article 1 of chapter
14, at page 93 of the session laws of the territory of Okla-
homa, same being Exhibit ‘B’ or a part thereof, a copy-
of which is hereto attached at page 76. * * * The plain-
tiff now offers in evidence that portion of Exhibit ‘B’
which is found at page 94 and so much of said page as
is included in chapter 14 entitled ‘Article 2, Legal Rate
of Interest.” The defendants object to the offer for the
reason that it is incompetent, immaterial, irrelevant,
_* * and no foundation laid for the introduction in evi-
dence, the section referred to not having been authen-
ticated as required by the laws of Oklahoma. * * *
Objection overruled. Defendants except. Article 2, Legal
Rate of Interest, chapter 14, same being a portion of Ex-
hibit ‘B’ and found at page 94 of said exhibit read in
evidence by.the attorney for the plaintiff and a copy of
same is hereto attached at page 77. The plaintiff now
offers in evidence that portion of Exhibit “I” said Exhibit
‘T’ being the compiled statutes of the territory of Okla-
homa for the year 1893 being duly and legally authen-
ticated as appears in said exhibit by the secrctary of said
territory at that time, that portion of said Exhibit ‘1’
found at page 223 in article 6, entitled ‘Loan of Money’,
including section 7 of chapter 16, also in $aid chapter and
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article sections 8, 9, and 11. The defendants object to the
offer of the plaintiff for the reason that the law sought
to be introduced in evidence has not been properly authen-
ticated * * * and for the further reason that it is
incompetent, immaterial and irrelevant and no sufficient
foundation laid for its introduction in evidence. Objec-
tion overruled. Defendants except. Sections 7, 8, 9, and
11 of article 6 entitled ‘Loan of Money,’ chapter 16, of
Exhibit “I” same being the compiled statutes of the terri-
tory of Oklahoma are read in evidence by the attorney for .
the plaintiff and a copy of same is hereto attached at
page 94.”

The matters embraced within the last two offers seem
to have no material bearing upon the case and there was,
perhaps, no prejudice resulting from their admission. But
the evidehce received under the first offer was material

-and the action of the court in permitting it to go to the
jury was, we think, reversible error. The grounds of de-
fendants’ objection were clearly stated, and they were,
according to the adjudged cases, sufficient to exclude the
alleged copy of the Oklahoma law fixing the contract rate
of interest at 12 per cent. Where a statute of a sister
state, or of one of the territories, is to be proved the proof
must conform to the act of congress (U. S. Revised Stat-
utes, sec. 905) or else to the provisions of our own statute.

Tt is not claimed that either Exhibit B or Exhibit T was
authenticated in the manmner prescribed by the federal
statute, but it is insisted that both exhibits purported’ to
have been published under the authonty of the territory
of Oklahoma, and were therefore admissible as evidence
under section 419 of the Code of Civil Procedure. The
bill of exceptions contains all the evidence given at the
trial, but in it we find no proof that the books described
as the “Session Laws of Oklaloma Territory” and the
“Compiled Statutes of Oklahoma Territory” purported to
have been published under the authority of the govern-
ment of that territory. The title pages were not put in
evidence, and there is in the record nothing, except the
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statement of counsel, to suggest the idea that the volumes
were printed by public authority. A book purporting
to contain the written laws of a foreign jurisdiction proves
itself, and is admissible as evidence without other authen-
tication (Young v. Bank of Alezandria, 4 Cranch [U. 8.],
*384; State v. Abbey, 29 Vt., 60; Eagan v. Connclly, 107
I, 458; Clanton v. Barnes, 50 Ala., 260; Goodwin ».
Provident Savings Life Assurance Socict: , 66 N. W. Rep.
[Ia.], 157), but its authehticity can not be established lLyv
the mere statement of counsel as to what it is. The recent
case of Union P. R. Co. v. Buzicka, 65 Nebr., —, is con-
clusive upon this point.

There being in the record no legal evidence of the law
of Oklahoma on the subject of interest the judgment here-
tofore rendered in this court is set aside, and the judgment
of the district court reversed.

REVERSED AND REMANDED.

CHRISTINA FRAAMAN, APPELLEE, V. SWAN N. FRAAMAN,
APPELLANT.

FiLEp APRIL 17, 1902. No. 11,417,
Commissioner’s opinion, Department No. 1.

1. District Court: JURISDICTION: COLLATERAL ATTACK. Where a dis-
trict court has acquired jurisdiction, it has the right to decide
every question which arises in the case, and its orders and

' judgments, however erroneous, can not be collaterally assailed.
Such errors can’only be taken advantage of by proceedings in
error or appeal to this court.

2. Judgment for Alimony: IIEN oN HOMESTEAD. A judgment for
alimony in favor of a wife, rendered in an action for divorce
against the husband, is a lien upon the family homestead, the
title whereof is in the husband. Best v, Zutavern, 53 Nebr., 604

followed. “

3. Judicial Sale: JuveMENT DEBTOR'S INTEREST: APPRATSERS. Where
appraisers have been appointed to fix the value of the judgment
debtor’s interest in land, for the purpose of judicial sale, they
have no power, under section 491b of the Code, to deduct or

. apportion, according to areu, liens upon an entire tract for
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the purpose of determining the judgment debtor’s interest in
a distinet parcel of the entire tract.

4. Execution Sale: ADJOURNMENT: CODE. There is no provision of
the Code authorizing an adjournment of an execution sale.

AprreAL from the district court for Buffalo county.
Heard below before SULLIVAN, J. Reversed.

Frank E. Beeman, for appellant.

Macfarland & May and J. M. Easterling, contra.

Day, C.

On April 5,1898, in the district court for Douglas county,
the appellee obtained a decree of divorce from appellant
and a judgment for alimony in the sum of $650,—$500 for
herself and $150 as an attorney’s fce. A transcript of this
judgment was filed in the office of the clerk of the district
court for Buffalo county, and an execution issued thereon
and levied upon certain real estate of the appellant. The
premises were appraised, advertised for sale and sold, and
the sale confirmed. From the order confirming the sale
the appellant brings the case to this court by appeal.

A number of objections, both to the appraisement and
the confirmation of the sale were urged, and, as some of
them may again arise in the further proceedings of this
case, we deem it proper to pass upon them now.

The first objection to the confirmation was that the de-
cree which formed the basis of the sale was a nullity.
This contention is based upon the fact that the appellant
was not permitted to defend or introduce any evidence in
his behalf upon the trial because he had failed to comply
with the order of the court requiring him to pay tempo-
rary alimony and attorney’s fees. Whatever might be the
views of this court upon the question thus sought to be
raised, had an appeal or error been taken from the judg-
ment of the lower court, it seems clear to us that this ques-
tion can not now be raised by an objection to the sale. 1f
it was an error of the trial court, advantage of it could
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only be taken by a direct proceeding by error or appeal to
this court. The rule is well settled that, where a court
has acquired jurisdiction, it has the right to decide every
question which arises in the case, and its judgment, how-
ever erroneous, can not be collaterally assailed. If the
appellant felt himself aggrieved by the ruling and orders
of the trial court and desired to have them reviewed by
this court, he had a plain and adequate remedy by an ap-
peal or error proceeding. He did, in fact, appeal to this
court, but dismissed his appeal before the case was reached
in its order.

The next objection urged is that the property sought to
be sold is the homestead of the appellant. The testimony
tends to show that appellant and one of his minor children
were occupying the premises as a home. The testimony
as to the homestead character of the premises is not very
clear. But granting that it were sufficiently established,
still the objection would not be good. This court has held
in Best v. Zutavern, 53 Nebr., 604, that a judgment for
alimony in favor of the wife, rendered in an action for
divorce, is a lien on the family homestead, the title whereof
is in the husband. Chief Justice SULLIVAN, the writer of
that opinion, says: “The husband’s right to an exempt
homestead can not, we think, be asserted against the wife
who has been forced by his aggression to leave his domi-
cile, and whe, in an action for divorce, has obtained a judg-
ment for alimony against him. The homestead law is a
family shield and can not be employed by either spouse to
wrong the other. The supreme court of Kansas, under a
statute which authorized the court upon granting a di-
vorce to award the wife such share of the husband’s real
or personal estate as shall be just and reasonable, held
that the court has power to award the wife possession of
the family homestead, the title of which is in him.
(Brandon v. Brandon, 14 Kan., 342.) And, in a later case,
it was decided by the same court that a decree which was
declared to be a lien on all the husband’s realty was a
valid lien on the family homestead. ([Blankenship .
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Blankenship, 19 Kan., 159.) The logic of these decisions
is that exemption statutes are not designed to protect the
husband against the wife’s claim for alimony. To the same
effect are the cases of Mahoney v. Mahoney, 59 Minn., 347,
61 N. W. Rep., 334, and Daniels v. Morris, 54 Ia., 369.”
An objection was urged to the appraisement, and par-
ticularly to the manner in which the appraisers arrived at
the value of appellant’s interest in the land. The levy was
made upon 160 acres described in three tracts, as follows:
“West half of the northeast quarter and the southeast
quarter of the northeast quarter and the northeast quarter
of the northeast quarter of section 13,” etc. The certifi-
cates of liens furnished by the register of deeds and the
county treasurer pursuant to the request of the sheriff
showed two mortgages and some unpaid taxes upon the
whole quarter section. In determining the value of ap-
> pellant’s interest in the west half of said quarter section,
the appraisers deducted from the gross valuation of said
west half an amount equal to one-half the face value of
the two mortgages and taxes. The same method was fol-
lowed with reference to the two forty-acre tracts in the
east half of said quarter section. In other words, the ap-
. praisers apportioned the several liens upon the three par-
cels of land levied upon in proportion to area. The only
authority the appraisers have for deducting prior liens is
that given by section 491D of the Code of Civil Procedure,
which provides that the appraisers “shall deduct from the
real value of the lands and tenements levied on, the
amount of all liens and incumbrances for taxes or other-
wise, prior to the lien of the judgment under which
execution is levied,and to be determined as hereinafter pro-
vided, and which liens and incumbrances shall be specifi-
cally enumerated, and the sum thereafter remaining shall
be the real value of the interest therein of the person, or
persons, or corporation against whom or which the execu-
tion is levied.” This authority to deduct the amount of
all liens does not confer the right on the appraisers to de-
duct a part of the liens, or apportion them upon the sev-
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eral parcels of the entire tract. We think the action of
the appraisers in apportioning the liens for the purpose of
determining the value of appellant’s interest was beyond
their power.

Another objection to the confirmation was that the sale
was duly advertised to be made on September 26, 1899, at
10 o’clock, but the return shows that it was made on Sep-
tember 27, 1899, at 10 o’clock. There is nothing in the
record showing an adjournment of the sale, if, indeed, an
adjournment could properly be made, and no order of the
court was entered with reference thereto. It appears in
the briefs that the sale was not made on account of the
pending of an injunction, which on September 26 had not
been finally detcrmined. There are no statutory provis-
ions for an adjournment of an execution sale either by the
court or the sheriff. Section 497 of the Code expressly
provides that lands and tenements taken upon execution
shall not be sold until the officer causes public notice to
be given of the time and place of sale, at least thirty days
before the date of sale, and further provides that “all
sales made without such advertisement shall be set aside.”
These provisions of the statute are mandatory, and must
be complied with. When the sale did not take place on
the 26th, as provided in the notice, it should have been re-
advertised.

There are a number of other objections urged in the
briefs of counsel for appellant, but as they are not likely
to occur upon a reappraisement and sale of the property
they will not be considered.

We therefore reconimend that the judgment of confirma-
tion and the appraisement be set aside, and the cause re-
manded for further proceedings.

Hastings and KiRKPATRICK, CC., concur.

By the Court: For the reasons stated in the foregoing
opinion, the judgment of confirmation and the appraise-
ment is set aside, and the cause remanded for further pro-
ceedings.

REVERSED AND REMANDED.
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E. R. GoprFREY & SONS COMPANY V. CITIZENS’ NATIONAL
BANK oOF NORFOLK.

FiLED APRIL 17, 1902. No. 10,652,
Commissioner’s opinion, Department No. 1.

1. Chattel Mortgage: RECORD: CONFLICTING EVIDENCE: CREDITORS:
QUESTION FOR JURY. Where a chattel mortgage is kept from
record for a period of sixteen months, and the evidence is con-
flicting as to whether it was done by agreement between the
parties, and rights of creditors have intervened between the
execution and filing of the mortgage, the question of the valid-
ity of the mortgage as to such creditors, in a replevin action
brought by the mortgagees, is a question of fact for the jury.

2. : QUESTION FOR JURY. Where a creditor takes possession of
a stock of merchandise, claiming an agreement between himself
and the debtor by which the latter turned the goods over as
a pledge of personal property to secure the amount due, and
there is evidence tending to show that the creditor took pos-
session by virtue of a chattel mortgage, the character of the
creditor’s possession is for the determination of the jury.

3. Mortgage: STOCK OF MERCHANDISE. A mortgage upon a stock of

merchandise under the, general description attaches only to
such merchandise as was in stock when the mortgage was exe-
cuted, and not to stock afterwards added by purchase.

4

Evidence: DirecriNg VERDICT. Evidence examined and held not
to warrant a peremptory instruction directing the jury to
return a verdict for plaintiff below.

Error from the distriet court for Madison county.
Tried below before ROBINSON, J. Reversed.

Mapes & Hazen, for plaintiff in error.

George L. Whitham, Allen & Reed and Smith & Smyth,
contra.

KIRKPATRICK, C.

This is a replevin action tried in the district court of
Madison county on March 16, 1898. Defendant in error,
the Citizens’ National Bank of Norfolk, in its petition
filed in the case, claimed to have a special interest in cer-
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tain personal property, describing it, on account of a chat-
tel mortgage executed and delivered to it by the Norfolk,
Nebraska, Produce Company, and also that it was entitled
- to the possession of the goods as pledgee, the Norfolk, Ne-
braska, Produce Company having turned the property over
into its possession with permission to sell for the satis-
faction of the amount due the bank from the produce com-
pany. Joseph J. Clements, the sheriff of Madison county,
took possession of the personal property for which the
replevin action was brought under an execution issued
upon a judgment against the produce company in favor of
E. R. Godfrey & Sons Company, plaintiff in error. In the
district court, before trial, by agreement of all parties,
the execution creditor, E. R. Godfrey & Sons Company,
was substituted as party defendant in place of the sheriff,
and all proceedings thereafter had were between plaintiff
in error and defendant in error herein. After the intro-
duction of testimony in the case, at the request of defend-
ant in error the court instructed the jury to return a
verdict in its favor, which was done, and judgment entered
on the verdict. A motion for a new trial was overruled,
and the case is brought to this court for review upon error
proceedings.

Many assignments of error are made in the motion for
a new trial, and in the petition in error, all of which will
not require consideration. It is contended by defendant
in error that the assignments in the petition in error are
not sufficiently definite and certain to present any ques-
tion for the consideration of this court. It may be said,
however, that the petiticn in error sufficiently presents
two questions: First, the ruling of the court upon the mo-
tion filed by plaintiff in error asking for a dismissal of
the action on the ground that the affidavit in replevin was
void; and, second, that the court erred in directing a ver-
dict for defendant in error, plaintiff below.

Regarding the first question, it may be said that the
affidavit in replevin was signed by the president of de-
fendant in error bank, and was sworn to before George L.
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Whitham, a notary public, who was the attogney for the
bank in the replevin proceedings. Plaintiff in error in
the district court filed a motion asking the court to dis-
miss the action for the reason that the affidavit filed was
sworn to before the attorney of record for defendant in
error. While this affidavit was probably voidable, it was
clearly not void, and it would have been erroneous for the
trial court to have sustained the motion to dismiss the
action upon this ground. Had plaintiff in error limited
its motion to quashing the affidavit, or asked the court for
an order requiring defendant in error to file an amended
affidavit, it is probable that the motion would have re-
ceived consideration at the hands of the trial court. The
question of the right of an attorney in a case to swear a
client to an affidavit for a provisional remedy such as that
in the case at bar was considered by this court in the case
of Horkey v. Kendall, 53 Nebr., 522, in which it is said
that an affidavit to procure an attachment taken before a
notary public who is also attorney for one of the parties,
is merely irregular, and not a nullity, and can not be col-
laterally attacked. We are unable to find merit in this
‘contention of plaintiff in error.

The next contention is that the court erred in directing
“a verdict for defendant in error. A determination of this
question requires a consideration of the evidence offered
on the trial. The facts disclosed by the record are briefly
as follows : The Norfolk, Nebraska, Produce Company was
organized as a corporation, and was engaged in the general
produce business at Norfolk. The company kept a cold
storage warehouse, and bought and sold butter, eggs and
other perishable goods in large quantities. Prior to May,
1895,it was indebted to the Citizens’ National Bank of Nor-
folk in a large sum. This indebtedness had been reduced
by part payments, until in May or June of 1895 the indebt-
edness was $1,600, represented by two promissory notes,
one for $1,000 and the other for $600, due in ninety and
sixty days, respectively. These two notes were secured by
a chattel mortgage, which does not appear in the record.
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On October 11, 1895, there was a renewal of the notes in
a like amount, and a new mortgage was given to secure
said notes and renewals thereof, covering several thousand
egg-cases, fillers for egg-cases, several thousand pounds of
butter and cheese, and several hundred cases of eggs, as
well as other personal property. This mortgage was not
put upon record until the 13th day of IFebruary, 1897. In
the meantime there had been many renewals of the notes,
and the indebtedness had been reduced to $1,490. On that
‘date, and during this time, the produce company had sold
and replaced many times all the goods described in the
mortgage except some office chairs and fixtures of incon-
siderable value. In the fall of 1896, some four monthg
before the mortgage was placed of record, plaintiff in error
sold to the produce company two car-loads of apples, for
which the company agreed to pay; the purchase price for
the apples, with accrued interest, on March 2, 1897, being
$635.44. About the 12th day of IFebruary, 1897, the bank
. seems to have become convinced that the produce company
was in failing circumstances, and on that day the presi-
dent of the bank went to some of the officers of the produce
company, the president of the produce company being at
the time absent, and insisted upon the indebtedness being
paid. The produce company being unable to pay the
amount due, agreed to turn over to the bank its stock of
goods. Whether the agreement was to turn over only the
goods described in the mortgage or all the goods on hand
is a subject of conflict in the evidence. The secretary and
vice-president of the company went with the president of
the bank to the attorney for the bank, who wrote on the
back of the chattel mortgage dated October 11, 1895, a
memorandum as follows: “Feb. 12th, 1897. The mort-
gagor herein consents that the Citizens’ National Bank,
mortgagee herein, may sell the goods taken this day by
virtue of and described in this mortgage at private sale.
Norfolk Neb. Prod. Co. F. L. Eastabrook, Sec.; F. R.
Dexter, V. P.” The bauk, by its attorney and agent, im-
mediately took possession of the stock of goods of the pro-
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duce company, and posted a notice on the building that
it had taken possession of the goods as mortgagee. Among
the goods taken at this time were the two car-loads of ap-
ples which plaintiff in error had shipped to the produce
company. The evidence discloses that plaintiff in error
had no knowledge of the existence of the chattel mortgage
given October 11, 1895, and a member of the company tes-
tified that they would not have extended credit to the pro-
duce company had they known of the existence of the mort-
gage. The testimony also shows that all of the egg cases,
egg-case fillers, etc., in stock and taken possession of by
the bank, were bought long subsequent to the execution of
the mortgage in question, and no part of the property orig-
inally mortgaged appears to have been in existence at this
time except a small part of the office furniture and other
fixtures. The president of the produce company testified
positively that at the time the first mortgage was given, in
May or June, 1895, it was agreed between the bank and
the officers of the produce company that the chattel mort-
gage then given, and all renewals of the same, should not
be placed of record by the bank; and that the produce com-
pany should have the right to sell any and all of the prop-
erty described in the mortgage in the usual course of
business, and replace the same from time to time with new
stock. This agreement is denied by some of the officers
of the bank, and by at least one of the officers of the pro-
duce company. In February, 1897, plaintiff in error in-
stituted an action in the county court of Madison county,
‘and recovered a judgment in the amount due it for the
apples sold. The sheriff levied an execution upon the
property, which was subsequently taken away from him
in this replevin action by the bank. When the bank, on
March 13, 1897, took possession of the stock of goods, it
put the secretary of the produce company in charge as its
agent, who proceeded to sell the goods, and realized from
their sale some $1,200 or $1,300, leaving a balance due the
bank after expenses paid of more than $400. The value
of the property replevied was agreed upon at the trial.
35 , .
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The question requiring consideration is whether, under
this state of facts, the court erred in peremptorily instruct-
ing the jury to return a verdict for defendant in error. It
appears from the evidence, first, that the mortgage was
withheld from record for a period of sixteen months; sec.
ond, that the plaintiff in error extended credit to the pro-
duce company during the time intervening between the
execution and recording of the mortgage. If this chattel
mortgage was kept from the record in pursuance of an
agreement between the mortgagor and mortgagee, and if,
in consequence of its absence from the record, plaintiff in
error extended credit to the mortgagor which it would not
otherwise have extended, then, under the rule announced
and adhered to by this court, the mortgage was null and
void as against plaintiff in error. Ackerman v. Acker-
man, 50 Nebr.,, 54. To authorize an instruction .to find
for defendant in error, the evidence must be of such a
character that reasonahle minds could not differ as to the
conclusion to be drawn therefrom. Can it be said from
the record that there was not sufficient evidence to sup-
port a finding of the jury that the mortgage was withheld
from the record in order to permit the mortgagor to secure
credit which it could not otherwise have obtained, and that
plaintitf in error did sell two car-loads of apples to the
mortgagor relying upon the non-existence of this mort-
gage? R. A. Stewart, an officer of the bank, testified as
follows: ‘

“As I understood it, if we had filed this mortgage and
taken the property under it,—the mortgage was not good
to us when filed unless we did take the property, for it was
a business they were selling goods out of all the time.
Had we done that, we would have either to close them out,
or we would have our mortgage. It would have been no
use to do it; and as long as we had security that we con-
sidered amply good, and they seemed to be doing a profita-
ble business, of course we didn’t close them up.

Q. And they understood this?

A, Yes, sir,























































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































