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Meyers v. Menter.

EpwARD P. MEYERS V. CHARLES E. MENTER.
F1LED JANUARY 8, 1902. No. 10,835.

1. Damages by Cattle: DRIvING OoN UNCULTIVATED LANDS. An action
will not lie in this state for damages done by cattle, mules,
swine or sheep ranging at large upon uncultivated land. But
the driving of such animals upon wild land is an actionable
wrong.

2. Quare Clausum Fregit: PETITION: DEMURRER. A petition which
states that the defendant, with his cattle, broke and entered
upon plaintiff’s premises, and injured and destroyed property
thereon, charges a willful trespass, and is good against a gen-
eral demurrer.

3. Judicial Cognizance: LATITUDE: SPONTANEOUS ProDUCTS. Courts
will take judicial cognizance of the fact that in this latitude
potatoes, sugar beets and turnips are not spontaneous products
of the soil.

4. Instructions: EvipENCE. Where an instruction lays down a cor-
rect legal proposition, possibly pertinent under the pleadings,
it will be presumed, in the absence of a bill of exceptions, that
such instruction was applicable to the evidence given at the trial.

ERror from the district court for Keith county. Tried
below before GriMES, J. Affirmed.

Wilcox & Halligan, for plaintiff in error.

John H. Bower, contra.

SULLIVAN, J.

This proceeding in error brings up for review a judg-
ment rendered by the district court for Keith county in
an action brought by Charles Menter against Edward P.
Meyers to recover damages for trespasses committed by
domestic animals running at large. The answer was a gen-
eral denial. A trial of the issues to a jury resulted in a
verdict for $175 in favor of the plaintiff. The various
specifications of error upon which defendant claims a re-
versal of the judgment are grounded upon the idea that the
trespasses complained of were not shown to have been com-
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mitted upon enclosed or cultivated lands. The petition,
omitting formal parts, is as follows: “The plaintiff com-
plains of the defendant for that on the 1st day of October,
1897, and on divers other days between that day and the
commencement of this action, the defendant unlawfully
and with force broke and entered upon the plaintiff’s land,
being the west half of the northwest quarter and the north
-half of the southwest quarter, section six, township fifteen,
range thirty-nine, Keith county, Nebraska, and then and
there, with cattle, trod down, ate up, and destroyed various
crops of the plaintiff standing thereon, to wit: fifty tons
of hay in shock, twenty-five bushels potatoes, ten bushels
onions, eight tons sugar beets, twenty-five bushels turnips,
besides fruit trees, vines and small fruits and shrubbery
belonging to the plaintiff, of the value of $200, and con-
verted and disposed of the same to his own use, to plain-
tiff’s damage in the sum of $200.” Surely this pleading
states a cause of action. It alleges not merely that defend-
ant’s cattle wandered upon the plaintiff’s uncultivated
land, but that the defendant, with his cattle, broke and en-
tered and damaged and destroyed fruit and ornamental
trees and certain growing crops which we know are not, in
this latitude, spontaneous products of the soil. So it
appears from the averments of the petition (1) that part
of the land, at least, was under cultivation; and (2) that
the trespasses were the willful acts of the defendant. For
two sufficient reasons, therefore, the demurrer to the peti-
tion was properly overruled. Delaney v. Errickson, 11
Nebr., 533.

In the third instruction the court told the jury that if de-
fendant’s cattle went upon plaintiff’s premises and de-
stroyed all or part of the property described in the petition,
they should find for the plaintiff, and award him as dam-
ages the value of the property so destroyed. The evidence
given at the trial is not in the record, but the presumption
of law is in favor of the instruction and nos against it.
The presumption is that the evidence established a willful
trespass, or else that all the property in quéstion was upon
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enclosed or cultivated lands. Willis v. State. 27 Nebr., 98;
Oltmanns v. Findlay, 47 Nebr., 289.
The judgment is right, and is

AFFIRMED.

WiLLiaM H. MAULORY, APPELLEE, V. RICHARD C. PATTER-
SON ET AL., APPELLANTS.

FILED JANUARY 8, 1902. No. 10,863.

1. Judicial Sale: NoTrice. If notice of a judicial sale is first published
at least thirty days before the sale, and its publication is con-
tinued in each successive issue of the paper between the first
insertion and the day of the sale, the notice is valid, without
publication on the day of sale.

2, : : SEMI-WEEKLY PAPER: PUBLISHER'S AFFIDAVIT.

" Objections that the nmewspaper in which a notice of a judicial

sale was published was a semi-weekly paper, instead of a weekly,

can not be sustained without proof sufficient to overcome the
publisher’s affidavit that the paper is issued once a week.

3. Appraisement: SEPARATE TRaCTS OF LaND. Separate tracts of
land must, when the circumstances will permit, be appraised
and sold separately; but when the decree in a foreclosure action
orders the land sold subjeet to a prior mortgage, the amount
of which greatly exceeds the value of the property, and does
not decree a sale in separate parcels, the sheriff may, in the
exercise of his discretion, offer and sell the property as an
entirety.

4, ————: OBJECTIONS. Objections to the appraisement and sale ex-
amined, and found to be without merit.

AprPEAL from the district court for Douglas county.
Heard below before Scort, J. Affirmed.

Richard C. Paiterson, for appellants.
Hall & McCulloch and Ed P. Smith, contra.

SULLIVAN, J.

" This is an appeal from an order of the district court for
Douglas county confirming a sale of real estate made un-
der a decree of foreclosure. The notice of sale was pub-
lished on July 26, August 2, August 9, August 16 and
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August 23. The time appointed for the sale was August
30, and it is claimed that the notice was insufficient be-
cause it did not appear in the paper issued on that day.
The statute (Code of Civil Procedure, sec. 497) provides
that notice of the time and place of sale shall be given for
at least thirty days before the day of sale. The giving of
such notice on the day of the sale could serve no useful
purpose, and is evidently not required by ecither the letter
or spirit of the law. If notice of a judicial sale is first
published at least thirty days before the sale, and its publi-
cation is continued in each successive issue of the paper
between the first insertion and the day of the sale, the law
is satisfied and the notice is valid. Lawson v. Gibson, 18
Nebr., 137; Whitaker v. Beach, 12 Kan. 492.

Another ground upon which appellants objected to the
ratification of the sale, was that the notice was published
in a semi-weekly newspaper, and appeared in only five
issues thereof. The only evidence bearing upon this point
is that contained in the publisher’s affidavit, which plainly
states that the publication was made in a weekly journal.

Another ground upon which confirmation was resisted
is that the property, consisting of a large number of city
lots, was offered for sale and sold en masse. We conceive
the law to be that separate tracts of land must, when the
circumstances will permit, be appraised and sold sepa-
rately. But there are cases in which this can not well be
done, and the case in hand is apparently one of them. The
decree directed the sale to be made subject to a prior mort-
gage upon which there was due an amount greatly exceed-
ing the value of all the lots. No direction was given by the
court as to the manner in which the sale should be made,
and consequently the officer charged with the execution of
the decree was vested with a discretion in the matter, which
was, it seems to us, wisely exercised. Kane v. J onasen, 55
Nebr., 757. We are unable to understand, in the circum-
stances brought to view, how a sale in parcels could have
been of any advantage to appellants, or how they could
have been injured by the sale of the lots as an entirety.
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It is urged that confirmation should have been refused
because the property was appraised and sold greatly below
its real value. This contention is obviously without merit.
The appraisement was not questioned before the sale, and
there is nothing in the record tending in the remotest de-
gree to show that the appraisers acted fraudulently. The
price which the property brought was, it is true, merely
nominal; but, considering the amount of the prior liens,
the value of the owner’s interest was nominal, too.

The claim that no copy of the appraisement was filed in
the office of the clerk of the district court before the first
publication of the notice of sale is contradicted by the
sheriff’s return, and is unsupported by the proof.

The order appealed from is clearly right and is therefore

AFFIRMED.

EMLU W. BURTON V. LYMAN A. WILLIAMS.
FILED JANUARY 8, 1902. No. 10,871,

1. Administrator: EXTRA-TERRITORIAL FoRCE. A grant of administra-
tion has, as a matter of right, no extra-territorial force or opera-
tion; and the official character of an administrator does not, by
virtue of the authority creating it, follow him beyond the limits
of the state in which he was commissioned.

2. Suit Against Administrator: PERSONAL JUDGMENT. When an
administrator is sued only in his official character, a judgment
can not be réndered against him personally.

EFFECT OF JUDGMENT. A judgment against an adminis-
trator is, in legal effect, an adjudication subjecting the assets
within the jurisdiction of the court to the satisfaction of the
claim in suit. '

3.

4. Enforcement of Judgment Against Administrator. Such a judg-
ment can not, except, perhaps, under special circumstances, be
enforced by action beyond the territorial limits of the state
or sovereignty in which it was rendered.

5. Foreign Executors and Administrators: RIGHT OF ACTION. Section
337, chapter 23, Compiled Statutes, 1901, which authorizes foreign
executors and administrators to sue in the courts of this state,
does not, by implication, make them subject to suit here.
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6. Judgment Against Administrator: PERSONAL CAPAcCITY. A judg-
ment against a defendant as administrator will not support an
action against him in his personal capacity, even though it
award execution against his individual property in case the
assets of the estate can not be reached.

Error from the district court for Washington county.
Tried below before PowrLL, J. Affirmed.

Osborn & Aye, for plaintiff in error.
Frank S. Howell, contra.

SULLIVAN, J.

This action was upon a foreign judgment, and resulted
in a decision adverse to the plaintiff, Emlu W. Burton.
The petition alleged that the plaintiff sued the defendant,
Lyman A. Williams, as administrator of the _estate of
Frank M. Williams, deceased, in the supreme court of the
District of Columbia, and there recovered a judgment
against him both in his representative capacity and as an
individual. The answer was a general denial. The only
evidence given at the trial was a duly authenticated°tran-
script of the proceedings in the original case. From this
record it appears that there were two causes of action
stated in the declaration ; one being exclusively agdinst the
estate of the deceased, and the other being of such a char-
acter that a recovery might have been had upon it against
the defendant either in his representative or personal ca-
pacity. But while the plaintiff might, in our opinion, have
proceeded against the defendant personally upon one of
her causes of action, it is entirely certain that she elected
not to pursue that course. The evidence is, it seems to us,
conclusive that she sought to charge him upon both de-
mands as administrator, and not otherwise. In the decla-
ration and summons the defendant is described as “admin-
istrator,” and it is alleged that the plaintiff’s claims are
(1) for money loaned to Frank M. Williams in his life-
time; and (2) for money received by the defendant, as ad-
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ministrator, for plaintiff’s use. The substantive averments
of the declaration, as well as its form and the form of the
original writ, gave the case the stamp and impress of a suit
brought for the purpose of charging the assets in the hands
of the administrator, and for no other purpose. The de-
fendant, in his official character, filed a plea to the declara-
tion; and the issue thus formed was tried to a jury, who re-
turned a verdict in favor of the plaintiff upon both causes
of action. Afterwards the court overruled defendant’s mo-
tion for a new trial, and made the following order: “This
case coming on to be heard upon the defendant’s motion
for a new trial, and the same having been heard, it is con-
sidered that said motion be, and the same is hereby, over-
ruled, and judgment on verdict ordered; but it being un-
known to the court what assets and claims have or shall
come to the hands of the defendant to be administered, and
regard being had to the whole amount of said assets, and
of all claims lawfully payable out of the same, respectively,
it is referred to the auditor of this court to ascertain and
report the same, and it is ordered that this case stand over
‘to await said auditor’s report, or the further [order] of the
court” Pursuant to this order the auditor made a report
from which it appears that the defendant, as administrator,
had in his hands money and property more than sufficient
to pay all the indebtedness of the intestate, including the
amount found by the jury to be due to the plaintiff. Upon
consideration ‘of this report the court rendered the follow-
ing judgment: “And now comes here the plaintiff, by her
attorney, and prays judgment of her demand against the
defendant on the report of the auditor in this case; and it
appearing by the said report that the administrator has in
his hands assets of deceased estate more than sufficient
to pay the plaintiff’s demand, interest and costs, and no
cause having been shown to the contrary, it is considered
that the plaintiff recover against the defendant nine hun-
dred dollars ($900), with interest on $100 from the 31st
day of May, 1893, and on $300 from the 1st day of July,
1893,—bheing the money payable by him to the plaintift by
32
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reason of the premises,—together with her costs of suit, to
be taxed by the clerk, and have execution thereof against
the assets in the hands of the defendant, if any there be,
and, if none, then out of his own goods and chattels, lands
and tenements.” It does not appear that execution was
ever issued upon the judgment, or that Williams has con-
verted to his own use any of the assets of the estate.
Neither does it appear that he is a resident of this state, or
that such assets, or any part of them, have been brought
here. The plaintiff’s cause of action, as shown by her peti-
tion, is grounded upon the bare fact that she recovered in
the supreme court of the District of Columbia the judg-
ment above set out. This was plainly insufficient, and the
trial court was right in so deciding. That there can be no
recovery against the defendant, either in his representative
or personal character, under the circumstances here dis-
closed, is, we believe, a proposition upon which the authori-
ties are agreed. The grant of administration extended as
matter of right only to the assets found in the District of
Columbia, and the defendant was therefore not suable in
his representative capacity in this state. The law upon
the subject is very clearly stated in Vaughan v. Northup,
15 Pet. [U. 8.], 1. The question being whether an admin-
istrator or executor is liable to be sued in his official char-
acter outside of the jurisdiction from which his authority
was derived, Mr. Justice Story, delivering judgment, said :
“We are of opinion, both upon principle and authority,
that he is not. Every grant of administration is strictly
confined in its authority and operation to the limits of the
territory of the government which grants it; and does not,
de jure, extend to other countries. It can not confer, as a
matter of right, any authority to collect assets of the de-
ceased, in any other state; and whatever operation is al-
lowed to it beyond the original territory of the grant, is a
mere matter of comity, which every nation is at liberty to
yield or to withhold, according to its own policy and pleas-
ure, with reference to its own institutions and the inter-
ests of its own citizens. On the other hand, the adminis-
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trator is exclusively bound to account for all the assets
which he receives, under and in virtue of his administra-
tion, to the proper tribunals of the government from which
he derives his authority; and the tribunals of other states
have no right to interfere with or to control the application
of those assets according to the lex loci. Hence it has be-
come an established doctrine that an administrator, ap-
pointed in one state, can not, in his official capacity, sue
for any debts due to his intestate, in the courts of another
state; and that he is not liable to be sued in that capacity,
in the courts of the latter, by any ereditor, for any debts
due there by his intestate.” Other cases illustrating the
doctrine thus stated are Stacy v. Thrasher, 47 U. 8., 43;
Johnson v. Powers, 139 U. 8., 156; Turner v. Risor, 54
Ark., 33; Jefferson v. Beall, 117 Ala., 436; Hedenberg v.
Hedenberg, 46 Conn., 30; Judy v. Kelley, 11 11l., 211;
Braithwaite v. Harvey, 14 Mont., 208; Davis v. Smith, 5
Ga., 274. The authority of the defendant as administrator
being limited to the property of the deceased within the
District of Columbia, the judgment in suit was, in legal
effect, an adjudication for the satisfaction of plaintiff’s
claim out of such property. In other words, it was a direc-
tion to the defendant to make payment of the amount
found due by the jury out of the property which he held
in trust. McGarvey v. Darnall, 10 L. R. A. [Ill.], 861.
What was in substance a judgment against a specific fund
under the control of the supreme court of the District of
Columbia, can not be transformed by the courts of this state
into a judgment against another and different fund. We
are aware of the provision of our statute (Compiled Stat-
utes, 1901, ch. 23, sec. 337) authorizing foreign executors
and administrators to sue in this state, but we are entirely
satisfied that the right to sue does not imply liability to
be sued. Vaughan v. Northup, 15 Pet. [U. 8.], 1; Greer
v. Ferguson, 56 Ark., 324,

We come now to the contention of counsel that the judg-
ment sued on was a personal judgment against Lyman A.
Williams, and evidenced a debt due from him to the plain-
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tiff. Considered in the light of the whole record, it is very
evident that the judgment was not against Williams in his
personal capacity. The issue formed by the pleadings and-
tried by the jury, was whether the defendant was liable to
the plaintiff as administrator. It was not alleged in the
declaration that the defendant was liable personally. That
question was neither presented for trial nor tried, and con-
sequently a determination of it would bind no one. Austin
v. Munro, 47T N. Y., 360; Van Cott v. Prentice, 104 N. Y.,
45. Nothing appearing to the contrary, it may, perhaps,
be presumed that the supreme court of the District of Co-
lumbia possessed the authority which it assumed to exercise
in awarding execution against the individual property of
the defendant, in case sufficient property of the deceased
could not be found. Council Blujffs Savings Bank v. Gris-
wold, 50 Nebr., 753. But certainly the award of execution
in that form did not make the judgment a general judg-
ment against the defendant in his personal capacity. The
provision in regard to the issue and levy of execution per-
tains to the remedy; it relates to the execution of the judg-
ment; it is, in substance, a declaration that the judgment
which was rendered against the administrator, and estab-
lished a liability against him alone, might be enforced, if
assets of the estate could not be reached, by seizing the
individual property of the administrator.
The judgment is right, and is
: AFFIRMED.

JOSEPH A. SXNYDER ET AL. V. SAMUEL ROGERS.
FILED JANUARY 8, 1902. No. 10,927.

Decision of Trial Court: PREPONDERANCE oF EVIDENCE: REVIEW. A
decision of the trial court based upon competent evidence, not
intrinsically improbable, will be sustained, even though the re-
viewing court may think the preponderance of the evidence is

. opposed to the conclusion reached.

ERROR from the district court for Gosper county. Tried
below before Nokris, J.  Affirmed.
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W. R. Starr, for plaintiffs in error.
Webster S. Morlan, contra.
SULLIVAN, J.

Tu this case there is involved only a question of fact.
The evidence is about evenly balanced. That supporting
the theory of the defendant in error, although not entirely
satisfactory, is not intrinsically improbable; and hence,
under the settled practice in this court, the decision of the
trial court can not be disturbed. No possible benefit could
accrue to the parties or the profession from a presentation
and discussion of the evidence, and we therefore content
ourselves with an announcement of the conclusion at which
we have arrived.

The judgment is

ATFFIRMED.

PrOPLE’S BUILDING, LOAN & SAVING ASSOCIATION V. MARIE
: CoOOK.

FiLED JANUARY 8, 1902. No. 10,949.

1. Appeal: UNDERTAKING: FILING: TIME. An appeal undi.:iaking
filed with a justice of the peace on the eleventh day after the
rendition of a judgment, is not an effective proceeding.

w

A case removed to the district court
from a Judgment of a justice of the peace, is rightly dismissed
if the appellant, by reason of his own laches, failed to file an
appeal bond within the time limited by statute for that purpose.

"

v. Lawyer: JUSTICE OF PEACE: LEGAL CONCLUSION: ALMANAC. One
learned in the law is not justlified in relying absolutely on the
legal conclusion of a justice of the peace touching the time
when an appeal bond should be filed, and this rule holds even
though the justice consults an almanac before stating his con-
clusion. .

4. Justice of the Peace: OrricE Hours: UNDERTAKING: FILING OUT
oF TIME. The bare fact that a justice of the peace was not at
his office after 5 o’clock P. M. on the last day for filing an
appeal bond, will not justify the district court in refusing to
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dismiss an appeal on the ground that the undertaking was filed
out of time.

5. Justice Docket: DECISION. Where the docket of a justice of the
peace shows that the case was taken under advisement, the
parties are bound to know that the decision must be rendered
not later than the fourth day after the trial.

Error from the district court for Cass county. Heard
below before Ranmsry, J. Affirmed.

Robert B. Windham, for plaintiff in error.
D. 0. Dwyer, contro.

SuLLIvAN, J.

This action, which was brought by Marie Cook against
the People’s Building, Loan & Saving Association before
a justice of the peace to recover money “claimed to be due
upon a written contract, was tried without a jury and
taken under advisement for four days. On January 16—
that being the fourth day after the trial——the cause was
decided and judgment entered against the defendant in
the absence of his attorney. On January 27 an appedl un-
dertaking was presented to the Justice for approval and
was approved. Soon afterwards a transcript of the pro-
ceedings was filed in the district court, where a motion by
Plaintiff to dismiss the appeal for want of jurisdiction was
considered and sustained. This decision, which was
grounded on the failure of defendant to file its appeal bond
within the time limited by the statute (Code of Civil Pro-
cedure, sec. 1007), is claimed to be unsound, in view of the
peculiar circumstances disclosed by the record. It is-con-
ceded that defendant did not execute the statutory under-
taking within ten days from the rendition of the judgment,
but it is insisted that the failure in that regard was due to
the fault and misconduct of the justice, and therefore ex- .
cusable. To sustain its contention that the appeal bond,
.although filed out of time, was an effective proceeding, the
defendant presented to the district court two affidavits,
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froin which it appears that the justice of the peace at the
conclusion of the trial stated that he desired further time
to consider the questions for decision, and would take the
case under advisement for a few days; that on January 16,
about the middle of the forenoon, the justice, in answer to
an inquiry of Mr. Windham, attorney for defendant, said
that a decison had not yet been rendered and that further
time for reflection was required; that the attorney inferred
from the remarks of the justice on this occasion that the
case would not be decided until the following day; that on
January 17 Mr. Windham called at the office of the justice
and was then informed that judgment had been rendered
in favor of the plaintiff, and that an appeal bond would
have to be given within ten days; that two or three days
later the attorney and justice were speaking of the removal
of the case to the district court by appeal, and the latter,

after consulting the calendar, said that an appeal under-
" taking filed on or before January 27 would be in time; that
the attorney obtained the appeal undertaking after 4
o’clock P. M. on January 26th, but, being unable to reach
the justice by telephoning to his office,did not present it for
approva,i until the following day. It also appears that the
justice was at his office until 5 o’clock P. M. on January
26, but was not there after that hour. Upon these facts it
seems quite clear that the failure of the defendant to exe-
cute the appeal undertaking within the time fixed by the
statute was the result of its own laches, and was not, in a
legal sense, chargeable in any degree to the fault or mis-
conduct of the justice. The record of the proceedings was
open to the parties and their attorneys, and if they were
ignorant of the entries made by the justice in his docket,
their ignorance was voluntary and inexcusable. The mat-
ters contained in the transcript can not be contradicted by
extrinsic proof (Worley v. Shong, 35 Nebr., 311; Sullivan
v. Benedict, 36 Nebr., 409), and consequently the recital
that the case was taken under advisement until January
16 must be regarded as absolutely true. Had Mr. Wind-
ham taken the trouble to look at the docket entries, instead
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of contenting himself with deductions from the remarks
of the justice, he would have known exactly when the time
for filing an appeal bond would expire. The statement of
the justice that the bond would be in time if filed on Janu-
ary 27, was not the statement of a fact upon which counsel
might safely rely; it was a mere conclusion based upon
the calendar and the law; it was, of course, an honest con-
clusion, but it was an erroneous one. “The justice had no
authority to take the case under advisement for more than
four days (Code of Civil Procedure, sec. 1002), and it must
therefore have been understood by both parties at the con-
clusion of the trial that the decision would be given not
later than January 16. The fact that the case was not
decided on the morning of the 16th, and that further time
for deliberation was needed, did not warrant the assump-
tion that a decision would not be rendered on the afternoon
of that day. The date of the judgment might have been
easily ascertained by inquiring of the justice or by con-
sulting his docket; but neither course was pursued, so re-
miss was counsel in regard to the matter. The absence of
the justice from his office after 5 o’clock P. M. on January
26 does not excuse the failure of defendant to file its bond
within ten days from the date of the judgment. The jus-
tice was not bound to be at his office after 5 o’clock, but the
bond might have been presented to him and approved else-
where. McKinley v. Chapman, 37 Nebr., 378.
The judgment is
- AFFIRMED.

LESTER MANNING STRONG V. STATE OF NEBRASKA.,
FiLED JANUARY 8, 1902. No. 11,918,

1. Confession: EVIDENCE: THREAT: PROMISE: BENEFIT: DEPUTY
WARDEN: PRISONER. The true test of the admissibility of a
confession is whether there is a causal relation between it and
any threat or promise with respect to the crime charged, made
by a person having authority over either the prosecution or the
prisoner. So, where the deputy warden of the penitentiary in-
structed a prisoner as to the advantages to be gained by obedi-
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ence to the prison rules and commands of his superiors, but did
not suggest or intimate that any benefit might result from an
admission of guilt, it was properly ruled that evidence of a
confession was admissible.

w

. Charge to Jury: DEGREES OF CRIME. The court, in charging the
jury, is only required to state the law applicable to the facts
proved and those which the evidence tends to prove. So, where
it is conclusively shown that the defendant either committed
the crime charged or is entirely innocent, the failure to in-
struet with respsct to other crimes, or inferior degrees of the
crime, embraced within the facts alleged in the information, is
not error.

3. Evidence: VERDICT. The evidence in this case examined, and held
to sustain the verdict.

4, Jurors: CHALLENGE TO ARRAY. A challenge to the array or motion
to quash the panel of jurors must be in writing, and should
point out definitely the grounds relied upon.

5. False Testimony. An instruction laying down the proposition that
false testimony, whether given corruptly or through mistake,
should not influence the decision, is abstractly correct, and was,
in this case, properly given.

Error from the district court for Buffal: scanty. Tried
below before SULLIVAN, J. Affirmed.

Hamer & Hamer, Richard A. Moore and Hector M. Sin-
clagr, for plaintiff in error.

Frank N. Prout, Attorney Generel, and Norris Brown,
Deputy, for the state. ’

Argued orally by Francis G. Hamer and Sinclair, for
plaintiff in error; by Brown, for the state.

SULLIVAN, J.

Upon an information charging an assault with intent to
commit a rape, the defendant, Lester Manning Strong, was
tried, found guilty and sentenced to imprisonment for a
period of seven years. This court reviewed the proceedings
and reversed the sentence. The case was then tried a sec-
ond time and the defendant was again convicted.

The deputy warden of the penitentiary testified, over de-
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fendant’s objection, to a confession of guilt made by Strong
to him. It is claimed that the reception of this evidence
was error, because the confession was made in the peniten-
tiary under the influence of a hope of advantage engen-
dered by the witness in the mind of the prisoner. The lan-
guage of the defendant given in evidence as an admission
of guilt was used.in replying to a question propounded by
the deputy warden at the conclusion of an interview in
which he had said to defendant that it would be to his ad-
vantage to obey the rules of the prison, and do whatever
was required of him. The question was, in substance,
whether the defendant was guilty of the crime for which he
had bcen sentenced. The law in relation to the admissibil-
ity of confessions as evidence of guilt is well understood,
but its application to particular facts is not always free
from difficulty. The true test of the admissibility of a con-
fession is whether there is a causal relation between it and
any threat or promise with respect to the crime charged,
made by a person having authority over either the prosecu-
tion or the prisoner. If there is such a relation, the evi-
dence should be excluded ; but, if there is not, it should be
received. 3 Russell, Crimes [6th ed.], 478; 1 Greenleaf,
Evidence [15th ed.], sec. 219; 1 Bishop, New Criminal
Procedure, sec. 1217; 2 Taylor, Evidence [9th ed.], 872;
Wharton, Criminal Evidence [8th ed.], sec. 631; Wilson
v. United States, 162 U. 8., 613; Hopt v. Utah, 110 U. S,
574 ; Pierce v. United States, 160 U. 8., 355. The applica-
tion of this test to the facts here presented, makes it plain
that the ruling of the trial court should be approved. The
thought clearly expressed by the deputy warden was that
it would be to defendant’s advantage to obey the prison
rules and the commands of his superiors touching his con-
duct in the prison. There was no suggestion or intimation
that anything was to be gained by a confession, and we
can not think it possible that the defendant expected or
hoped to promote his interests in any way by an admission
of guilt. The evidence was therefore properly received,
and it was the duty of the jury to consider it. The question
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decided by the presiding judge was a question of law and it
was not the province of the jury to revise his decision.
At the conclusion of the arguments, counsel for defend-
ant requested the court to charge the jury as follows: “Un-
der the information you can find the defendant guilty of
a simple assault, and if you find beyond a reasonable doubt
that the defendant unlawfully assaulted the prosecutrix,
but you are in doubt as to whether he intended to use all
the force necessary to overcome her resistance, you will
find him guilty of an assault, and not guilty of an assault
with intent to commit rape as charged.” The court refused
the request, ‘and, in our judgment, the refusal was right.
We need not determine whether it is, under any circum- .
stances, the duty of a trial court, in other than homicide
cases, to instruct the jury upon every crime, or upon the
different degrees of a crime, embraced within the facts
stated in the information. In Conners v. State, 47 Wis.,
523, 2 N. W. Rep,, 1143, it was held that a refusal to in-
struct as to minor offenses or inferior degrees of the crime
charged was not, in a legal sense, prejudicial to the defend-
ant; but probably the weight of authority is the other way.
1 Bishop, Criminal Procedure, sec. 980; 11 Ency. Pl. & Pr.,
211. In the present case the instruction requested was
properly refused because there was no evidence to which
it was applicable. Fager v. State, 49 Nebr., 439; State v.
Robb, 90 Mo., 30, 2 8. W. Rep., 1. The prosecutrix, Caro- '
line Hansen, was, beyond all question, the victim of a felo-
nious assault. She was decoyed to a secluded place in the
night time by an unknown man, who, in an effort to have
sexual intercourse with her, knocked her down three times,
tore her clothing, beat and bruised her in a brutal manner,
and threatened to kill her if she continued to resist him.
- The case was tried in the district court, and is presented
here by the defendant upon two logically incompatible
.theories. He maintains: (1) that he did not assault the
prosecutrix, and was not at or near the place where the ,
crime was committed ; but (2) that, if he was the person
who committed the assault, he did not intend to use the ex-
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treme degree of force necessary to make the act a felony; in
other words, that his passions were in leash, and his pur-
pose so tempered with prudence that he paused at the di-
viding line between common and felonious assaults, and
did not go beyond it. Unfortunately for Mr. Strong, his
conduct—assuming that he was the person who assaulted
the prosecutrix—will not warrant the construction which
he asks us to place upon it. His acts and declarations, as
they appear before us in this record, are not equivocal.
They admit of but one translation, and that is that the ob-
ject of the assault was to ravish by the exertion of whatever
force might be necessary for that purpose. The defendant
is clearly guilty of a felonious assault, or he is entirely in-
nocent; and, as Commissioner RYAN remarked in Fager
v. State, supra, the rejected instruction “could have sub-
served no purpose except to suggest a compromise verdict,
—an alternative which juries are, perhaps, sufficiently
prone to adopt without suggestion.” We are asked to re-
verse the sentence on the ground that the verdict is not sup-
ported by sufficient evidence, but we decline to do so. We
are well satisfied that the jury reached a right conclusion.

Defendant’s challenge to the array was properly over-
ruled on the merits, and for technical reasons as well. The
challenge or motion to quash the panel should have been in
writing, and should have pointed out with a reasonable
degree of definiteness the grounds relied upon. A general
objection, made orally, when the case is called for trial, and
the jury in the box, is not, under the established practice,
entitled to consideration. Ryder v. People, 38 Mich., 269 ;
State v. Taylor, 134 Mo., 109; People v. Brown, 48 Cal.,
253. -

In the eighth paragraph of the charge the court said to
the jury: “You should consider all the evidence in the
case; and while it is your duty to reconcile, if possible, the
testimony of all the witnesses in the case, you are not bound
to believe anything to be a fact because a witness has stated
it to be so, provided the testimony of such witness is un-
corroborated, and you believe from all the evidence that
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such witness is mistaken, or has intentionally misstated
the facts.” This instruction is severely criticised, but we
think the criticism unmerited. It merely lays down the
proposition—which we suppose no one questions—that
false testimony, whether given corruptly or through mis-
“take, should not influence the decision. We have examined
the other rulings complained of and find them to be free
from error.
The judgment is
AFFIRMED.

FRANK THOMPSON ET AL., APPELLEES, V. SUSAN C. PURCELL
ET AL., APPELLANTS.

F1LED JANUARY 8, 1902. No. 10,801.

1. Judicial Sale: REVIEW: ERROR: MERITS OF ORIGINAL DECREE. In
a proceeding in error from a decree of the district court con-
firming a judicial sale, this court will not review a question
involving the merits of the original decree. Beatrice Paper Co.
v. Beloit Iron Works, 46 Nebr., 900.

2 —— . SECOND APPRAISEMENT. Where property has been regu-
larly appraised for judicial sale, a second appraisement is not
authorized until the property has been twice advertised and
twice offered for sale and not sold for want of bidders, unless
the appraisement as made is for some valid reason vacated by
the trial court.

3. Second Appraisement: OBJECTION: VACATION. Where an objection
is interposed to a second appraisement and a sale made there-
under on the ground that the property had not been offered
for sale as the law required under a prior appraisement, and
the court, in passing on the objection, vacated the appraise-
ment and sale and directed a new appraisement, held equivalent
to also vacating the first appraisement.

4. Appraisal: VACATION: MorioN: RES ADJUDICATA. ‘When a prior
appraisal has been vacated by order of court, presumably upon
a sufficient showing, a motion subsequently interposed to re-
quire the sheriff to return such appraisement and proceed to
advertise and sell the property thereunder, is properly over-
ruled, the matter already having been adjudicated.

5. Motion: EVIDENCE. Ruling of trial court overruling motion to
require sheriff’ to make return of a prior alleged appraisement
and proceed to advertise and sell property thereunder. held to
be justified under the evidence.
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APPEAL from the district court for Douglas county.
Heard below before Scorr, J. Affirmed.

John W. Cooper, for appellants.
W. T'. Nelson, contra.

Horcowms, J.

From a final order of confirmation of a, sale of real estate
made in foreclosure proceedings, defendants appeal. But
two grounds are advanced for a different holding from that
adopted by the trial court. First, it is argued that the
court erred in not sustaining a demurrer to the petition on
which the decree was founded. But, on an appeal from an
order of confirmation, it is too late to ask a review of rul- -
ings involving the merits of the original decree. Beatrice
Paper Co. v. Beloit Iron Works, 46 Nebr., 900. Secondly,
it is contended confirmation should be withheld because the
property was sold under a third appraisement, when it had
never been advertised and offered for sale twice and not
sold for want of bidders, under the appraisement first had.
The facts, as disclosed by the record, appear substantially
as follows: An order of sale was issued on the decree
- rendered in the case and the property appraised at $2,700.
There is some controversy as to whether the appraisement
thus made was regular, and assented to by the three ap-
praisers acting in relation to the matter. Without making
any return of an appraisement, and at the request of the
plaintiff’s attorney, the order of sale was returned by the
sheriff into court without further action, and an alias or-
der of sale issued and the property was again appraised
and offered for sale and bid in. This proceeding was un-
authorized, as no second appraisement could rightfully be
had until the property had been twice advertised and of-
fered for sale under the first appraisal, and not sold for
want of bidders, or until the court had been appealed to to
vacate the appraisement because of some valid reason ren-
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dering it as made irregular and invalid. The defendants
objected to the appraisement and sale thus made on several
grounds, among which was that the property had.once be-
fore been legally appraised and not offered for sale as the
law required. The plaintiff also moved that the appraise-
ment be vacated and the sale set aside on the ground that
the order of sale had not been returned within the time re-
quired by law. The court, on the objections interposed, en-
tered an order setting aside the appraisement and sale, and
directed a new appraisement. This, we think, was equiva-
lent to setting aside both prior appraisements and direct-
ing a new one. As the question of the legality of the first
appraisement was presented by the defendants’ objections
to the second, and as the evidence on which the court acted
is not preserved in the record, we must presume that it
ruled rightly, and upon sufficient- competent evidence to
support the ruling so made. )

After the proceedings last noted, a pluries ordér of sale
was issued and the property again appraised, advertised for
sale, and sold for more than two-thirds of its appraised
value. To the appraisement last made defendants again
interposed objections, and moved to vacate the same for
substantially the same reasons offered in the motion to
vacate the second appraisement. 'A motion was also pre-
sented and filed to require the sheriff to make a return of
the appraisement alleged to have been first made on Janu-
ary 18. No objection being made to the order setting
aside the prior appraisal and directing a new one on the
motion and objection to the second appraisement, nor any
effort made to have the order so made vacated or modified,
we think it must follow that the question was adjudicated
in the ruling there had, and that the court properly over- -
ruled the motion last made. The court having once passed
upon the question, and presumably correctly, it was not
called upon to again relitigate the same matter, and the
defendants have no just cause of complaint because of its
refusal to do so. .

On the evidence presented in support of the motion to
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require the sheriff to make a return of the first appraisal
and proceed to advertise and offer for sale the property
thereunder, and the showing in opposition thereto, the rul-
ing of the court on the merits of the motion should be up-
held, as there is evidence to justify the conclusion that the
appraisement first had was not consented to by one of the
appraisers who, it is alleged, assisted 1n making the ap-
praisement.

For the reason stated the order of confirmation ought to
be, and accordingly is,

AFFIRMED.

FRr17Z HUMFELDT V. JOHN MOLES.
FILED JANUARY 8, 1902. No. 10,885. ]

Injunction: INTERLOCUTORY ORDER: CONDITIONAL ORDER: REVIVOR:
Di1sMI1SSAL: TERMINATION OF ACTION: SUIT oN BoND. When the
plaintiff in an action in which an interlocutory order of injunec-
tion has been issued dies, and the time for revivor by a condi-
tional order has elapsed, and no effort is made to revive the
action in the name of the proper party as successor in interest,
and the action is dismissed or stricken from the docket by the
trial court, the order operates as a termination of the action
and a suit on the injunction bond may thereafter be maintained.

ERroOrR from the district court for Jefferson county.
Tried below before LrTToN, J. Affirmed.

Charles Clifton and W. H. Barnes, for plaintiff in error.
John Heasty and Robert Olapp, contra.

HoLcowms, J.

But one question is presented for decision, and that is
whether there has been a final determination of a contro-
versy, in which a temporary injunction was issued, so as
to give rise to a cause of action on a supersedeas bond given
to keep the injunction in force pending a final termination
of the action. It appears that, in a controversy over the
right to the possession of certain real estate, the plaintiff
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in the action obtained an interlocutory order of injunction
against the defendant, restraining him from molesting or in
any way interfering with the possession of the plaintiff of
the real estate involved in the controversy. After a hearing
at chambers an order was entered dissolving the temporary
injunction, and, to maintain the same in force notwith-
standing the order of dissolution, the amcunt of a super-
sedeas bond was asked to be fixed, which was done, and a
bond duly given and approved for the purpose of supersed-
ing the order of dissolution until the case could be finally
heard in term time on the issues raised by the pleadings.
Afterwards, and before a trial on the merits, the plaintiff
died. No effort was made by any one of the parties inter-
ested, or by those who might make the application, to have
the action revived in the name of the legal representatives
or successors in interest, and after the lapse of more than
a year after the death of the plaintiff the trial court en-
tered the following order in said cause: “December 14,
1895. It being suggested to the court that the plaintiff in
this action is dead, this cause is dismissed by the court and
complete record waived.” Thereafter suit was instituted
on the supersedeas bond, given to hold the injunction in
force, against the sureties thereon; and, after the issues
were formed, a trial was had, resulting in a judgment in
favor of the plaintiff in the action. The defendant sureties
prosecute error, insisting that the petition and the evidence
will not support a recovery, because the action in which
the supersedeas bond was given has never been finally de-
termined, and that it has never been finally adjudicated
that the injunction was wrongfully issued. '

It is urged that the order of the district court herein-
hefore set forth operated only to strike the caunse from the
docket, and is not such a final disposition as will authorize
a suit on the injunction bond. We regard it otherwise.
Phe death of the plaintiff abated the action permanently,
unless revived in the name of the proper parties by some
of the modes prescribed by law. Theve has been no attempt
whatever to have the action revived. It apparently has

33
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been abandoned by those succeeding to the interest of the
deceased plaintiff, and the effect of the order is a dismissal
for want of prosecution by those entitled to succeed to the
rights and interest of the plaintiff. Whether the order be
regarded what its language imports, or as striking the
cause from the docket as provided by section 468 of the
Code, the effect, so far as the liability of the sureties on the
injunction bond is concerned, is the same. The order oper-
ates as a dissolution of the injunction, and a cause of ac-
tion accrues on the bond. Gold v. Johnson, 59 11l 62;
2 High, Injunctions [3d ed.], sec. 1476. It is, in all prob-
ability, now too late to revive the action either by an orig-
inal proceeding and the issuance of process, or by the sum-
mary method provided by statute on a conditional order,
and such was its condition at the time this action was be-
gun; and yet will it be contended that, conceding the action
has permanently abated by the death of the plaintiff, and
no steps taken to have it revived within the time recognized
by law or in equity, the obligee in the supersedeas bond is
without remedy for the damages sustained because the in-
junction was wrongfully sued out? The case, in principle,
is somewhat analogous to Bell v. Walker, 54 Nebr., 222,
arising on a supersedeas bond given for the purpose of an
appeal. In that case it is held: “The death of the prin-
cipal in a supersedeas bond while the cause is pending in
the appellate court does not release the surety from liabil-
ity, nor is he discharged by the failure to have the action
revived.” Says NorvaL, J., writing the opinion: “It is
suggested that the surety was discharged by the failure of
Walker to have the action revived in the name of White’s
representative. This argument is without merit. While
the former, had he so desired, might have had the action
revived, the law imposed no duty upon him to secure an
order of revivor to be entered.” The defendant in the in-
junction suit had the right to expect the injunction action
would be prosecuted with due diligence, and a final deter-
mination reached without unnecessary delay. This was
contemplated in the giving of the supersedeas bond: He
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was entitled to have it dismissed for want of prosecution,
had the facts warranted ; and this would be a final deter-
mination of the cause, and an adjudication that the injanc-
tion was wrongfully issued, as effectually as though it had
been so decided in express terms, and an action would
thercupon lie on the bond for the damages, if any, suffered. -
The action in which the injunction issued abated by the
death of the plaintift. It was the duty of those interested
{0 have it revived in the name of the proper party in the
manner provided by law. This has not been done, and
some disposition must be made of the case. The abatement,
for the reasons stated, having beconie permanent, the effect
is to finally terminate the action in which the injunction
was issued, and authorize a. recovery, under the terms and
conditions of the supersedeas bond, for whatever damages
" were sustained by the person for whose benefit it was given.

The judgment of the district court is
AFFIRMED.

GEORGE . UNLAND, APPELLEE, V. WILLIAM J. CRANE ET AL.,
APPELLANTS.

_ FILED JANUARY 8, 1902. No. 10,933.

1. Judicial Sale: DISQUALIFIED APPRAISER: OBJECTION: WAIVER. An
objection that an appraiser of real estate appraised for judicial
sale in foreclosure proceedings is disqualified comes too late
if it be not interposed until after sale, and when confirmation
is asked. The objector in such case will be deemed to have
waived the objection.

2., ————: Two-THIRDS ALLEGED VALUE: OBJECTION. Where real
property sold at judicial sale sells for more than two-thirds of
its value as alleged by those objecting, an objection that it was
appraised too low is unavailing.

APPEAL from the district court for Washington county.
Heard below before Fawcert, J. Affirmed.

Frank 8. Howell, for appellants.

Walton & Mummert, contra.
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HoLcoMs, J. T

L. o

After real property had been appraised for judicial sale
under a decree of foreclosure, advertised as by law re-
quired, and sold to the highest bidder, the owners of the

equity of redemption, when confirmation of sale was asked,
filed objection to the confirmation on the ground that one
of the appraisers was related to the plaintiff in the action,
and therefore not a disinterested freeholder within the -
meaning of the law, and also* because the property had
heen, as claimed, appraised too low. '

The objection as to the qualification of one of the ap-
praisers, comes too late. The defendants are not permitted
to remain silent and acquiesce in the appraisal, advertise-
ment and sale of the property without objection, and then
for the first time on an application for confirmation of sale
object because-of the alleged disqualification of one of the
appraisers. Conceding the appraiser to have been disqual-
ified because of relationship,—which we are disposed to
think he was, although not deciding the question,—the de-
fendants have waived their right to object on that ground
because not interposed in timely season and before sale. It
is hardly to be doubted that the objection was one which
defendants might waive if they so chose, and, under the
facts as disclosed by the record, we think they must be
deemed and taken to have waived it.

As to the other objection, it may be disposed of by saying
that the property, as shown by the record, sold for within a
few dollars of the highest valuation claimed for the prop-
erty, and much more than two-thirds of the value con-
tended for. Consequently no prejudice resulted to the
defendants by reason of the alleged low appraisement.

The order of confirmation appealed from is

AFFIRMED.



VoL. 63] JANUARY TERM, 1902. 453

Van Buren v. State.

{YEORGE VAN BUREN V. STATE OF NEBRASKA.
FILED JANUARY 8, 1902. No. 12,017.

1. Evidence: VERDICT. Evidence examined, and held sufficient to sus- .
tain the verdict of guilty returned by the jury.

2. Conflicting Testimony. Where the testimony is conflicting, and is
" fairly submitted to a jury, a new trial will not be granted if the
testimony is sufficient to sustain the verdict. Murphy v. State,
15 Nebr.. 383.

3. Credibility of Witness: RELATIONSHIP: INSTRUCTION. In an in-
struction in a criminal prosecution to the jury relating to the
credibility of witnesses and the weight to be attached to the
testimony of each, it is not error to charge that the jury should
consider the relationship, if any is shown, of any witness to the
defendant.

Errok from the district court for Cherry county. Tried
below before WESTOVER, J. Affirmed.

Hamer & Hamer, John M. Tucker and E. D. Clarkce. for
plaintiff in error.

Frank N. Prout, Attorney General, and Norris Brown,
Deputy, for the state.

HowcoMz, J.

The defendant below, plaintiff in error, was informed
against and convicted of stealing a two-year-old steer, the
property of one William Ferdon, of the value of $30. He
prosecutes error to secure a reversal of the judgment of the
trial court by which he was sentenced to be imprisoned in
the penitentiary for the period of four years and adjudged
to pay the costs of prosecution.

But two questions are presented in the brief of counsel
for defendant as grounds for a reversal, one of which only
is deemed deserving of more than a passing notice. It is
urged strenuously that the evidence in support of the
charge is insufficient to sustain the verdict of guilty re-
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turned by the jury, and for that reason the judgment ren-
dered thereon can not stand. To this question we will first
address ourselves. The theory of the state is that the steer
charged to have been stolen was the property of the person
mentioned, who was a stockman having many cattle on the
range belonging to him and kept in Cherry county, all of
which were branded by what is denominated a “box T
brand” ; that the animal involved in the controversy was a
part of his herd, belonging to him, and was branded by the
owner with the brand mentioned when a calf; that after-
wards it was stolen by the defendant, into whose possession
it was traced, and who had recently sold it to another party
living in the same county, that the box T brand then on
the animal had been burned over and altered so as to make
it appear as what is called a “double cabin brand.” The
defendant’s theory was that the animal had been raised by
his s*~pfather from a cow belonging to a small herd of
some fourteen or fifteen head of which he was the owner;
that when about a year old it was branded for the first and
only time with the double cabin brand, which was accom-
plished by the use of different irons and a rod of a larger
size, by tracing the figures made with the hot end of the
irons, and that, the first attempt not being successful, the
figures or some of them were burned deeper with the larger
iron; that before the animal was so branded the stepfather
sold the animal, with three others, to the defendant, who
in turn sold it to the party from whom it was recovered
as the property of the alleged owner, Ferdon. After the
recovery of the animal, the prosecution in the case at bar
was begun. It is contended that the testimony of the
state’s witnesses as to the animal being branded with the
box T brand is in its nature only an opinion, guess or sur-
mise, and therefore insufficient to establish the fact sought
thereby; and that there was no direct evidence that the
animal ever belonged to or was the property of Ferdon,
even if the evidence warranted the inference that it had
been branded with the box T brand. As to the latter, the
cvidence is positive and direct to the effect that Ferdon
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was the owner of all the cattle in that county branded as
mentioned, and, although neither he nor any other person
could identify the animal as belonging to him otherwise
than by the brand, we regard the evidence sufficient to
justify the finding that the property belonged to him, and
was stolen by the defendant, in whose possession it was
found, and who claimed the ownership thereof, and had
disposed of the animal as his own, if it be conceded that
it had been branded with the marks and evidence of owner-
ship of Iferdon; there being nothing in the evidence to
show or tending to prove that other cattle were similarly
branded, and no explanation offered as to how the brand
came to be found on the animal inconsistent with I"erdon’s
claim of ownership of all such cattle. The brand itself,
with the evidence in relation to its use, and upon whose
cattle it was placed, was sufficient evidence of ownership.

As to the evidence relating to the brand found on the
animal soon after the defendant had disposed of it, and
whether it was a box T brand, for the sake of brevity we
can only give brief extracts from the testimony of a few of
the state’s witnesses in order to show the character and
tendency of such evidence to establish the fact sought as
to the alleged larceny, which rested primarily on the prop-
osition that the animal was the property of Ferdon; and
branded by him as his property when a calf. TFerdon, after
testifying as to his cattle, where they ranged, the brand
he used to show his ownership, when he branded, and his
general experience with branding cattle as a stockman ex-
tending over some twenty-five years, gave testimony as fol-
lows:

Q. Now, what brand did you observe upon this animal
here in town before it was slaughtered?

A. The first thing was a box T.

Q. How did the box T—the lines—appear upon the ani-
mal in his lifetime as you observed it then?

A. [ don’t think I understand you.

Q. How did the lines of the original box T appear upon
the animal when you seen it here in town?
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A. They were much plainer. Just as if this was the
plain brand, and thesc¢ pencil marks had been added to it,
they were merely shaded a little.  (Witness shades the
diagram of the brand with pencil to indicate what he is
saying.)

Another witness, who was a stock inspector employed by
different stock associations, and who was well qualified to
testify regarding brands and rebranding cattle, testified:

Q. After having done so, what did you do with reference
to determining what brand was on that animal?

A. I went to work, and had a butcher kill him.

Q. What did you do before that?

A. T clipped the hair off of him.

Q. For what purpose did you have him slaughtered?

A. To see whether the brand would show on the inside as
well as on the outside.

Q. What brand did you discover on the steer when you
got him clipped? :

An objection was interposed and sustained.

Q. Well, before the clipping, what brand could you see
and notice on the animal?

A. The open box T.

Q. Look at Exhibit A, and state what that brand is,—
what you call that brand?

A. T call it an open box T.

Q. Could you see that brand on the animal hefore it was
clipped?

A. T could.

Q. Could you see any other brand?

A. T could not before it was clipped.

Q. After it was clipped you could see other hrands on it,
could you?

A. Yes, sir.

Q. State to the jury what you could see in the way of
additional brands upon the animal after he wds clipped
and before he was slaughtered.

A What some of them call a “double cabin.”

Q. Examine the brand that is on this piece of hide, and
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state if that is the brand you saw on the animal after it
was clipped and before it was slaughtered?

A. It is after I clipped it. Before I clipped it, I
couldn’t see this part of it and those bars under it.

Q. In your experience have you ever had occasion to
observe the effect that it has, if any, to reburn the lines of
an old brand,—what effect it has upon the hide of the ani-
mal?

A. Yes sir; I have seen a good many of them burnt over.

Q. What effect does it have on the hide of the animal?

A. It makes them a good deal larger where you burn
over, and it will always show. Whenever a brand is burnt
over, it will show plainer, and it will show from the under
side, when the skin is taken off the animal, more than the
first brand that was put on the animal.

Q. Then I understand you to say that the reburning
would increase the thickness and size of the lines?

A. Yes, sir, that is what it does.

Q. Now state if you ever had occasion to observe what
effect it has upon the transparency of the lines, after the
animal is slaughtered and the hide dried?

A. I don’t understand.

Q. I mean the transparency of the lines, as in holding
it up to the light. I will ask you to state what effect the
reburning has in increasing the transparency?

A. It always shows a great deal plainer if it is burnt
over. ’

Q. It would be more transparent when held up to the
light?

A. Yes, sir.

Q. Now, take the hide, and point out to the jury the
lines that have been reburnt.

A. (Witness takes the piece of hide and indicates to the
jury) : There is the brand on the hide, right there.

Q. Trace first the lines upon that which have been re-
burnt in your judgment. ,

A. Right here, and down there, and across here. (Wit
ness indieating on the piece of skin with pencil so that the
jury can see.)
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Q. And that would make the box T with the exception
of this line here?

A. There is where it has been burnt over; right here, and
across here, and right down through here; that is where it
has been burnt over. -

Another witness testified:

Describe the steer.

It was a roan two-year-old steer.

Did you observe any brand upon him?

Yes, sir.

What brand?

It was a box T,—open box T.

That is, a brand similar to the one indicated on
state’s Exhibit A?

A. Yes, sir; the same brand.

And yet another witness:

Q. Have you observed any brands that had been worked
over?

A. Yes, sir.

Q. Do you remember being called over to Walcott’s liv-
ery stable to inspect a steer that was there?

A. I wasn’t called over. I went over to see the steer
that was there.

Q. You saw him there, did you?

Yes, sir.

Will you describe him?

He was a two-year-old roan steer.

Did he have a brand on him?

Yes, sir.

Describe the brand.

Well, the brand is there on that hide that I saw on
him there. 1 first went over to see the steer, and the first
thing I could see was the box T. It was very open. The
other was put on kinder light. The brand was put on
where the box T was.

Q. What do you say as to the lines of the box T having
been burnt over?

A. Inan old brand you have got to burn it pretty hard to

CPoPOPo
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make it appear like the other, because in an old brand is
kinder grisly.

Q. Do any of these lines have the appearance of having
been burned over?

A. I would think so, yes, sir.

Q. Now, Mr. Quigley, I will hand you this brand on this
piece of hide, and ask you if that is the same brand you
observed on that steer?

A. Yes, sir.

Q. Will you point out the lines of the box T to the jury?

A. (Witness takes piece of hide and indicates to the jury
the lines of box T.)

Q. Did these lines stand out prominently on the steer
in his lifetime?

A. Yes, sir; they stood out pretty plainly, I should
judge.

Much other testimony of the same general character was
given. There was also evidence tending to prove that when
a brand was burned deeper immediately after the first
branding,—as was the contention of the defendant as to
the time and manner in which the brand was placed on the
animal,—and when a considerable period of time elapses
and the flesh becomes hardened and calloused from the first
burning betore the brand is burned over a second time,—as
was the theory of the state,—the effect is entirely dis-
similar, and that from the experience of those competent
to judge and express an opinion sufficient time for the flesh
to heal from the first branding had elapsed before what is

called the “double cabin brand” was placed on the animal.
The evidence was the best obtainable. It was positive, di-
rect and to the point. The testimony was given by those
experienced with branding cattle, the effect on the hide of
the animal, the peculiarities and distinguishing features
when brands are burnt over, and how the same may be de-
tected and recognized. Its evident direct tendency was to
establish the fact that the animal had been first branded
when a calf with a box T brand, such as used by Ferdon
to mark his cattle running on the range and as evidence



460 NEBRASKA REPORTS. [VoL. 63

Van Buren v. State,

of his ownership, and that some time afterwards, and when
the burned flesh caused by the brand thus placed on the
animal had healed, there were added to the marks forming
the box T brand others, and the first brand burned over so
as to form the double cabin brand found on the animal at
the time the prosecution began. "The evidence is, we re-
gard, quite sufficient to warrant the jury in finding that
the property was branded with a box T brand, belonged to
TFerdon, was feloniously taken from him, and that the de-

fendant was guilty of the offiense. |

It is true that the testimony of the witnesses for the
state and those for the defendant was in sharp and direct
conflict, but this only raised a question of fact to be de-
termined by the triers of fact, which were the jury, and
their verdict on conflicting evidence should not be dis-
turbed unless clearly wrong, which can not be said to be
the case in the present instance. The credibility of the wit-
nesses and the weight to be attached to the testimony of
each was peculiarly a question for the jury. It was for
them to search for the truth and then declare it by their
verdict; and where the questions of fact were fairly sub-
mitted, as we think was done in this case, and there is suffi-
cient evidence to support the verdict, it can not rightfully
be disturbed. Murphy v. State, 15 Nebr., 383.

In an instruction given to the jury as to the weight to be
given the testimony of the different witnesses it is, among
other things, said: “You should also consider the relation-
ship, if any is shown, of any witness to the defendant, the
demeanor of the witness upon the witness stand, his ap-
parent intelligence or want of intelligence, whether his
testimony is given promptly, clearly and intelligibly.” Ob-
jection is made because of mention being made of the rela-
tionship of witnesses to the defendant. The objection is
not a valid one. Relationship of witnesses to parties to
litigation may always be shown and considered in deter-
mining the weight to be given the testimony of such wit-
nesses. If proper to be considered, no complaint can be
made because the jury’s attention is called to the rule by
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an instruction of the coui:. The rule is quite elementary
and needs no elaboration. Wharton, Criminal Evidence
[8th ed.], sec. 376.

The judgment ought to be, and accordingly i 1s,

AFFIRMED.

WILLIAM RHEA V. STATE OF NEBRASKA.
FrLEDp JANUARY 8,1901. No. 12,116,

1. Criminal Code: AMENDMENT: DEATH PENALTY: LIFE IMPRISONMENT:
QUALIFICATION OF JUROR: REPEAL OF STATUTE. The amendment
of section 3 of Criminal Code in 1893, authorizing a jury to de-
termine whether, upon conviction, the accused should suifer
the death penalty or be imprisoned in the penitentiary during
life, does not have the effect of repealing the law with refer-
ence to the qualifications of jurors in prosecutions for offenses
where the penalty may be death. Hill v. State, 42 Nebr., 503.

2. Challenge for Cause: CAPITAL PUNISHMENT: CONSCIENTIOUS SCRU-
pLEs. The entertaining of conscientious scruples against cap-
ital pumshment is a ground for challenge for cause in the
prosecution for murder in the first degree. Dinsmore v. State,
61 Nebr., 418.

In order to render a juror incompetent, it is not
required that his opinions and scruples against the infliction
of capital punishment should be such as to absolutely forbid
him under "any circumstances from rendering a verdict inflict-
ing the death penalty.

When a juror entertains opinions or conscientious
scruples against imposing the death penalty such as will bias
his judgment and influence him in the consideration of the
evidence as applied to the law, or if his answers leave his
qualifications on that point in doubt or uncertainty, it is not
error for the trial court to excuse him on the state’s challenge
for cause.

5. Qualification of Juror: JubpiciaL DiscreTiox. In the determina-
tion of the qualification of jurors in a criminal prosecution, a
discretion or latitude is given the trial court which is greater
when exercised in excusing jurors from serving where their
gualifications are in doubt than in their retention.

6. Challenge for Cause: Review. The finding of the trial court in
deciding a challenge for cause will not be set aside by the
appellate court, unless manifest error appears. Basye v. State,
45 Nebr., 261.
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: Nor ERRONEOUS. Rulings of trial court in excusing
certain jurors on the state’s challenge for cause leld not to be
erroneous.

8. Homicide: MURDER IN FIRST DEGREE. Homicide committed in the
perpetration or attempt to perpetrate any rape, arson, robbery
or burglary is by section 3 of the Criminal Code declared mur-
der in the first degree. The turpitude of the act is, in the
exceptional cases mentioned in the statute, made to supply
the place of deliberate and premeditated malice, while a pur-
Pose to Kkill is conclusively presumed from the intention which
is the essence of the enumerated felonies. Morgan v. State, 51
Nebr., 672, reexamined and adhered to. '

9. Adopting a Statute: JupiciAL CoNsTRUCTION. The rule that, in
adopting a statute from another state which has been judi-
cially construed, the legislature also adopts the construction
thus placed on the statute, is not absolute in all cases, amount-
ing to a conclusive presumption. And where such adopted
statute is not in all respects the same, and has been altered
by amendment in respect to a matter and on a point regard-
ing which the prior construction largely rested, and such con-
struction is deemed unsatisfactory in reasoning and opposed
to the great weight of authority, the court of the adopting
state is not absolutely bound by such prior construction, but
is warranted in refusing to adopt or follow the same.

10. Murder in First Degree: INSTRUCTION. It is not error to instruect
the jury that it is sufficient to constitute murder in the first
degree, “if there was such design and determination to Xill
distinctly formed in the mind at any moment before or at the
time the blow was struck,” where the remainder of the instruc-
tion properly defines “purpose,” “deliberation” and “premedi-
tation,” and states that the proposed act must have been delib-
erated and premeditated upon before it was committed, and
it is evident that the language quoted referred to the existence

. of the purpose and not the time of its formation. Carleton v.
State, 43 Nebr., 373, followed.

11. Instruction: CONSTRUCTION. An instruction should be construed
as a whole, and not by its division into fragmentary parts.

12. Murder in First Degree: INSTRUCTION. Where it is stated in an
instruction that the act of killing, to constitute murder in the
first degree must be performed in furtherance of the design or
purpose previously formed, the instruction is not rendered erro-
neous because further on in the same instruction it is sajd “If
a person has actually formed the purpose maliciously to kill,
and has deliberated and premeditated upon it before he per-
forms the act, and then performs it, he is guilty of murder in
the first degree,” without reiterating that the act must have
been done in pursuance of the previously formed design.
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13. Instruction: REFUSAL. An instruction which has no foundation
in the evidence upon which to base it, is properly refused.

14.

CUMULATIVE: REFUSAL. An instruction regarding a point
which has been substantially covered and included in another
instruction given may properly be refused.

-t BLANK ForM OF VERDICT. An instruction submitting blank
form of verdicts to the jury, from which one is to be selected
to return their finding, held not to submit to the consideration
of the jury a count of the information which by a prior instruc-
tion was withdrawn from their consideration.

16.

: MURDER IN FIRST DEGREE: DIFFERENT COUNTS. It
is not error or prejudicial to the rights of a defendant in a
prosecution for murder in the first degree, where the informa-
tion contained different counts charging the homicide to have
been committed with deliberation and premeditation and also
in the perpetration or attempted perpetration of a robbery, to
submit to the jury, for their finding, blank forms of general
verdicts of guilty or not guilty of the crime charged in the
information, and without a form finding not guilty as to one
only of the different counts of the information.

17. Argument: MiscoNDUCT OF COUNSEL. Record examined, and held,
counsel for the state not guilty of misconduct prejudicial to
the rights of the defendant in his argument to the jury.

18. Evidence: VERDICT. Evidence examined, and held sufficient to
support the verdict of the jury.

ERrROR from the district court for Dodge county. Tried
below before GRIMISON, J. Affirmed.

Enos F. Gray, George L. Loomis and H. C. Maynard, for
plaintiff in error:

Section 3 of our Criminal Code clearly requires that the
killing be intentional, in order to constitute murder in the
first degree in any case. The opening phrase of the section,
“If any person .shall purposely,” applies to and qualifies
each of the modes of killing mentioned in the section, the
same as the first. Its fair reading is: If any person shall
purposely, and of deliberate and premeditated malice, kill
another; or, if any person shall purposely while in the
perpetration or attempt to perpetrate any rape, arson, rob-
bery or burglary kill another; or, if any person shall
purposely by administering poison, or causing the same to
be done, kill another, such killing shall be murder in the
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first degree. The word “purposely” can not be detached
from the other four words of this phrase. We beg to pre-
sent a grammatical diagram of the section which demon-
strates to a certainty the correctness of our position, and
negatives the possibility of any other construction being
placed thereon without doing violence to the English lan-
guage.

( Person | every

shall be deemed . l
L

guilty | of murder | in degree | first

person

person | another

(

l (

]shall kill . {I
l
L

purposely
and deliberate
of malice . . and
or | premeditated
l I of robbery
. . rape
{ in.perpetration I “ arson
* burglary

or
by administering poison

or
same

by causing . .

to be done

But this whole question is so ably and exhaustively dis-
cussed in Robbins v. State, 8 Ohio St., 131, commencing
with page 167, that one does not feel able to add anything
to what is there said. The decision in Robbins v. State,
supra, was reaffirmed in Kain v. State, 8 Ohio St., 306;
Hagan v. State, 10 Ohio St., 459, and Loeffner ». State,
10 Ohio St., 598.

Frank N. Prout, Attorney General, and Norris Brown,
Deputy, for the state:

It is argued that instruction numbered twelve fails to
tell the jury that the killing must be purposely done. We



















































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































