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Meyers v. Menter.  

EDWARD P. MEYERS V. CHARLES E. MENTER.  

FILED JANUARY 8, 1902. No. 10,835.  

1. Damages by Cattle: DRIVING ON UNCULTIVATED LANDs. An action 

will not lie in this state for damages done by cattle, mules, 
swine or sheep ranging at large upon uncultivated land. But 
the driving of such animals upon wild land is an actionable 
wrong.  

2. Quare Clausum Fregit: PETITION: DEMURRER. A petition which 
states that the defendant, with his cattle, broke and entered 
upon plaintiff's premises, and injured and destroyed property 
thereon, charges a willful trespass, and is good against a gen
eral demurrer.  

3. Judicial Cognizance: LATITUDE: SPONTANEOUS PRODUCTS. Courts 

will take judicial cognizance of the fact that in this latitude 
potatoes, sugar beets and turnips are not spontaneous products 
of the soil.  

4. Instructions: EVIDENCE. Where an instruction lays down a cor

rect legal proposition, possibly pertinent under the pleadings, 
it will be presumed, in the absence of a bill of exceptions, that 
such instruction was applicable to the evidence given at the trial.  

ERROR from the district court for Keith county. Tried 
below before GRIMES, J. Affirmed.  

Wilcox & Halligan, for plaintiff in error.  

John H. Bower, contra.  

SULLIVAN, J.  

This proceeding in error brings up for review a judg
ment rendered by the district court for Keith county in 
an action brought by Charles Menter against Edward P.  
Meyers to recover damages for trespasses committed by 
domestic animals running at large. The answer was a gen
eral denial. A trial of the issues to a jury resulted in a 

verdict for $175 in favor of the plaintiff. The various 
specifications of error upon which defendant claims a re

versal of the judgment are grounded upon the idea that the 

trespasses complained of were not shown to have been com-
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mitted upon enclosed or cultivated lands. The petition, 
omitting formal parts, is as follows: "The plaintiff com
plains of the defendant for that on the 1st day of October, 
1897, and on divers other days between that day and the 
commencement of this action, the defendant unlawfully 
and with force broke and entered upon the plaintiff's land, 
being the west half of the northwest quarter and the north 

-half of the southwest quarter, section six, township fifteen, 
range thirty-nine, Keith county, Nebraska, and then and 
there, with cattle, trod down, ate up, and destroyed various 
crops of the plaintiff standing thereon, to wit: fifty tons 
of hay in shock, twenty-five bushels potatoes, ten bushels 
onions, eight tons sugar beets, twenty-five bushels turnips, 
besides fruit trees, vines and small fruits and shrubbery 
belonging to the plaintiff, of the value of $200, and con
verted and disposed of the same to his own use, to plain
tiff's damage in the sum of $200." Surely this pleading 
states a cause of action. It alleges not merely that defend
ant's cattle wandered upon the plaintiff's uncultivated 
land, but that the defendant, with his cattle, broke and en
tered and damaged and destroyed fruit and ornamental 
trees and certain growing crops which we know are not, in 
this latitude, spontaneous products of the soil. So it 
appears from the averments of the petition (1) that part 
of the land, at least, was under cultivation; and (2) that 
the trespasses were the willful acts of the defendant. For 
two sufficient reasons, therefore, the demurrer to the peti
tion was properly overruled. Delaney v. Errickson, 11 
Nebr., 533.  

In the third instruction the court told the jury that if de
fendant's cattle went upon plaintiff's premises and de
stroyed all or part of the property described in the petition, 
they should find for the plaintiff, and award him as dam
ages the value of the property so destroyed. The evidence 
given at the trial is not in the record, but the presumption 
of law is in favor of the instruction and nob against it.  
The presumption is that the evidence established a willful 
trespass, or else that all the property in question was upon
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enclosed or cultivated lands. Willis v. State. 27 Nebr., 98; 
Oltmatnns v. Findlay, 47 Nebr., 289.  

The judgment is right, and is 
AFFIRMED.  

WILLIAM H. MALLORY, APPELLEE, V. RICHARD C. PATTER

SON ET AL.) APPELLANTS.  

FILED JANUARY 8, 1902. No. 10,863.  

1. Judicial Sale: NOTICE. If notice of a judicial sale is first published 
at least thirty days before the sale, and its publication is con
tinued in each successive issue of the paper between the first 
insertion and the day of the sale, the notice is valid, without 
publication on the day of sale.  

2. - : - : SEMI-WEEKLY PAPER: PUBLISHER'S AFFIDAVIT.  

Objections that the newspaper in which a notice of a judicial 

sale was published was a semi-weekly paper, instead of a weekly, 
can not be sustained without proof sufficient to overcome the 

publisher's affidavit that the paper is issued once a week.  

3. Appraisement: SEPARATE TRACTS OF LAND. Separate tracts of 

land must, when the circumstances will permit, be appraised 

and sold separately; but when the decree in a foreclosure action 

orders the land sold subject to a prior mortgage, the amount 

of which greatly exceeds the value of the property, and does 
not decree a sale in separate parcels, the sheriff may, in the 

exercise of his discretion, offer and sell the property as an 

entirety.  

4. - : OBJECTIONS. Objections to the appraisement and sale ex

amined, and found to be without merit.  

APPEAL from the district court for Douglas county.  

Heard below before SCOTT, J. Affirmed.  

Richard C. Patterson, for appellants.  

Hall & McCulloch and Ed P. Smith. contra.  

SULLIVAN, J.  

This is an appeal from an order of the district court for 

Douglas county confirming a sale of real estate made un

der a decree of foreclosure. The notice of sale was pub

lished on July 26, August 2, August 9, August 16 and
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August 23. The time appointed for the sale was August 
30, and it is claimed that the notice was insufficient be
cause it did not appear in the paper issued on that day.  
The statute (Code of Civil Procedure, sec. 497) provides 
that notice of the time and place of sale shall be given for 
at least thirty days before the day of sale. The giving of 
such notice on the day of the sale could serve no useful 
purpose, and is evidently not required by either the letter 
or spirit of the law. If notice of a judicial sale is first 
published at least thirty days before the sale, and its publi
cation is continued in each successive issue of the paper 
between the first insertion and the day of the sale, the law 
is satisfied and the notice is valid. Lawson v. Gibson, 18 
Nebr., 137; Whitaker v. Beach. 12 Kan. 492.  

Another ground upon which appellants objected to the 
ratification of the sale, was that the notice was published 
in a semi-weekly newspaper, and appeared in only five 
issues thereof. The only evidence bearing upon this point 
is that contained in the publisher's affidavit, which plainly 
states that the publication was made in a weekly journal.  

Another ground upon which confirmation was resisted 
is that the property, consisting of a large number of city 
lots, was offered for sale and sold en masse. We conceive 
the law to be that separate tracts of land must, when the 
circumstances will permit, be appraised and sold sepa
rately. But there are cases in which this can not well be 
done, and the case in hand is apparently one of them. The 
decree directed the sale to be made subject to a prior mort
gage upon which there was due an amount greatly exceed
ing the value of all the lots. No direction was given by the 
court as to the manner in which the sale should be made, 
and consequently the officer charged with the execution of 
the decree was vested with a discretion in the matter, which 
was, it seems to us, wisely exercised. Kane v. Jonasen, 55 
Nebr., 757. We are unable to understand, in the circum
stances brought to view, how a sale in parcels could have 
been of any advantage to appellants, or how they could 
have been injured by the sale of the lots as an entirety.
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It is urged that confirmation should have been refused 
because the property was appraised and sold greatly below 
its real value. This contention is obviously without merit.  
The appraisement was not questioned before the sale, and 

there is nothing in the record tending in the remotest de

gree to show that the appraisers acted fraudulently. The 

price which the property brought was, it is true, merely 

nominal; but, considering the amount of the prior liens, 
the value of the owner's interest was nominal, too.  

The claim that no copy of the appraisement was filed in 

the office of the clerk of the district court before the first 

publication of the notice of sale is contradicted by the 

sheriff's return, and is unsupported by the proof.  

The order appealed from is clearly right and is therefore 

AFFIRMED.  

EMLU W. BURTON v. LYMAN A. WILLIAMS.  

FILED JANUARY 8, 1902. No. 10,871.  

1. Adtinistrator: EXTRA-TERRITORIAL FORCE. A grant of administra

tion has, as a matter of right, no extra-territorial force or opera

tion; and the official character of an administrator does not, by 

virtue of the authority creating it, follow him beyond the limits 

of the state in which he was commissioned.  

2. Suit Against Administrator: PERSONAL JUDGMENT. When an 

administrator is sued only in his official character, a judgment 

can not be rdndered against him personally.  

3. : EFFECT OF JUDGMENT. A judgment against an adminis

trator is, in legal effect, an adjudication subjecting the assets 

within the jurisdiction of the court to the satisfaction of the 

claim in suit.  

4. Enforcement of Judgment Against Administrator. Such a judg

ment can not, except, perhaps, under special circumstances, be 

enforced by action beyond the territorial limits of the state 

or sovereignty in which it was rendered.  

5. Foreign Executors and Administrators: RIGHT OF AcTION. Section 

337, chapter 23, Compiled Statutes, 1901, which authorizes foreign 

executors and administrators to sue in the.courts of this state, 

does not, by implication, make them subject to suit here.
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6. Judgment Against Administrator: PERSONAL CAPACrfY. A judg
ment against a defendant as administrator will not support an 
action against him in his personal capacity, even though it 
award execution against his individual property in case the 
assets of the estate can not be reached.  

ERROR from the district court for Washington county.  
Tried below before POWELL, J. Affirmed.  

Osborn & Aye, for plaintiff in error.  

Frank S. Howell, contra.  

SULLIVAN, J.  

This action was upon a foreign judgment, and resulted 
in a decision adverse to the plaintiff, Emlu W. Burton.  
The petition alleged that the plaintiff sued the defendant, 
Lyman A. Williams, as administrator of the estate of 
Frank M. Williams, deceased, in the supreme court of the 
District of Columbia, and there recovered a judgment 
against him both in his representative capacity and as an 
individual. The answer was a general denial. The only 
evidence given at the trial was a duly authenticatedotran
script of the proceedings in the original case. From this 
record it appears that there were two causes of action 
stated in the declaration; one being exclusively against the 
estate of the deceased, and the other being of such a char
acter that a recovery might have been had upon it against 
the defendant either in his representative or personal ca
pacity. But while the plaintiff might, in our opinion, have 
proceeded against the defendant personally upon one of 
her causes of action, it is entirely certain that she elected 
not to pursue that course. The evidence is, it seems to us, 
conclusive that she sought to charge him upon both de
mands as administrator, and not otherwise. In the decla
ration and summons the defendant is described as "admin
istrator," and it is alleged that the plaintiff's claims are 
(1) for money loaned to Frank M. Williams in his life
time; and (2) for money received by the defendant, as ad-
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ministrator, for plaintiff's use. The substantive averments 
of the declaration, as well as its form and the form of the 
original writ, gave the case the stamp and impress of a suit 
brought for the purpose.of charging the assets in the hands 
of the administrator, and for no other purpose. The de
fendant, in his official character, filed a plea to the declara
tion; and the issue thus formed was tried to a jury, who re
turned a verdict in favor of the plaintiff upon both causes 
of action. Afterwards the court overruled defendant's mo
tion for a new trial, and made the following order: "This 
case coming on to be heard upon the defendant's motion 
for a new trial, and the same having been heard, it is con
sidered that said motion be, and the same is hereby, over
ruled, and judgment on verdict ordered; but it being un
known to the court what assets and claims have or shall 
come to the hands of the defendant to be administered, and 
regard being had to the whole amount of said assets, and 
of all claims lawfully payable out of the same, respectively, 
it is referred to the auditor of this court to ascertain and 
report the same, and it is ordered that this case stand over 
to await said auditor's report, or the further [order] of the 
court." Pursuant to this order the auditor made a report 
from which it appears that the defendant, as administrator, 
had in his hands money and property more than sufficient 
to pay all the indebtedness of the intestate, including the 
amount found by the jury to be due to the plaintiff. Upon 
consideration of this report the court rendered the follow
ing judgment: "And now comes here the plaintiff, by her 
attorney, and prays judgment of her demand against the 
defendant on the report of the auditor in this case; and it 
appearing by the said report that the administrator has in 
his hands assets of deceased estate more than sufficient 
to pay the plaintiff's demand, interest and costs, and no 
cause having been shown to the contrary, it is considered 
that the plaintiff recover against the defendant nine hun
dred dollars ($900), with interest on $100 from the 31st 
day of May, 1893, and on $800 from the 1st day of July, 
1893,-being the money payable by him to the plaintiff by 

32
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reason of the premises,-together with her costs of suit, to 
be taxed by the clerk, and have execution thereof against 
the assets in the hands of the defendant, if any there be, 
and, if none, then out of his own goods and chattels, lands 
and tenements." It does not appear that execution was 
ever issued upon the judgment, or that Williams has con
verted to his own use any of the assets of the estate.  
Neither does it appear that he is a resident of this state, or 
that such assets, or any part of them, have been brought 
here. The plaintiff's cause of action, as shown by her peti
tion, is grounded upon the bare fact that she recovered in 
the supreme court of the District of Columbia the judg
ment above set out. This was plainly insufficient, and the 
trial court was right in so deciding. That there can be no 
recovery against the defendant, either in his representative 
or personal character, under the circumstances here dis
closed, is, we believe, a proposition upon which the authori
ties are agreed. The grant of administration extended as 
matter of right only to the assets found in the District of 
Columbia, and the defendant was therefore not suable in 
his representative capacity in this state. The law upon 
the subject is very clearly stated in Vaughan v. Northup, 
15 Pet. [U. S.], 1. The question. being whether an admin
istrator or executor is liable to be sued in his official char
acter outside of the jurisdiction from which his authority 
was derived, Mr. Justice Story, delivering judgment, said: 
"We are of opinion, both upon principle and authority, 
that he is not. Every grant of administration is strictly 
confined in its authority and operation to the limits of the 
territory of the government which grants it; and does not, 
de jure, extend to other countries. It can not confer, as a 
matter of right, any authority to collect assets of the de
ceased, in any other state; and whatever operation is al
lowed to it beyond the original territory of the grant, is a 
mere matter of comity, which every nation is at liberty to 
yield or to withhold, according to its own policy and pleas
ure, with reference to its own institutions and the inter
ests of its own citizens. On the other hand, the adminis-
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trator is exclusively bound to account for all the assets 
which he receives, under and in virtue of his administra
tion, to the proper tribunals of the government from which 
he derives his authority; and the tribunals of other states 
have no right to interfere with or to control the application 
of those assets according to the lex loci. Hence it has be
come an established doctrine that an administrator, ap
pointed in one state, can not, in his official capacity, sue 
for any debts due to his intestate, in the courts of another 
state; and that he is not liable to be sued in that capacity, 
in the courts of the latter, by any creditor, for any debts 
due there by his intestate." Other cases illustrating the 
doctrine thus stated are Stacy v. Thrasher, 47 U. S., 43; 
Johnson v. Powers, 139 U. S., 156; Turner v. Risor, 54 
Ark., 33; Jefferson v. Beall, 117 Ala., 436; Hedenberg v.  
Hedenberg, 46 Conn., 30; Judy v. Kelley, 11 Ill., 211; 
Braithwaite v. Harvey, 14 Mont., 208; Davis v. Smith, 5 
Ga., 274. The authority of the defendant as administrator 
being limited to the property of the deceased within the 
District of Columbia, the judgment in suit was, in legal 
effect, an adjudication for the satisfaction of plaintiff's 
claim out of such property. In other words, it was a direc
tion to the defendant to make payment of the amount 
found due by the jury out of the property which he held 
in trust. McGarvey v. Darnall, 10 L. R. A. [Ill.], 861.  
What was in substance a judgment against a specific fund 
under the control of the supreme court of the District of 
Columbia, can not be transformed by the courts of this state 
into a judgment against another and different fund. We 
are aware of the provision of our statute (Compiled Stat
utes, 1901, ch. 23, sec. 337) authorizing foreign executors 
and administrators to sue in this state, but we are entirely 
satisfied that the right to sue does not imply liability to 
be sued. Vaughan v. Northup, 15 Pet. [U. S.], 1; Greer 
v. Ferguson, 56 Ark., 324.  

We come now to the contention of counsel that the judg
ment sued on was a personal judgment against Lyman A.  
Williams, and evidenced a debt due from him to the plain-
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tiff. Considered in the light of the whole record, it is very 
evident that the judgment was not against Williams in his 
personal capacity. The issue formed by the pleadings and 
tried by the jury, was whether the defendant was liable to 
the plaintiff as administrator. It was not alleged in the 
declaration that the defendant was liable personally. That 
question was neither presented for trial nor tried, and con
sequently a determination of it would bind no one. Austin 
v. Munro, 47 N. Y., 360; Van Cott v. Prentice, 104 N. Y., 
45. Nothing appearing to the contrary, it may, perhaps, 
be presumed that the supreme court of the District of Co
lumbia possessed the authority which it assumed to exercise 
in awarding execution. against the individual property of 
the defendant, in case sufficient property of the deceased 
could not be found. Council Bluffs Savings Bank v. Gris
wold, 50 Nebr., 753. But certainly the award of execution 
in that form did not make the judgment a general judg
ment against the defendant in his personal capacity. The 
provision in regard to the issue and levy of execution per
tains to the remedy; it relates to the execution of the judg
nent; it is, in substance, a declaration that the judgment 
which was rendered against the administrator, and estab
lished a liability against him alone, might be enforced, if 
assets of the estate could not be reached, by seizing the 
individual property of the administrator.  

The judgment is right, and is 
AFFIRMED.  

JOSEPiH A. SNYDER ET AL. V. SAMUEL ROGERS.  

FILED JANUARY 8, 1902. No. 10,927.  

Decision of Trial Court: PREPONDERANCE OF EVIDENCE: REVIEw. A 
decision of the trial court based upon competent evidence, not 
intrinsically improbable, will be sustained, even though the re
viewing court may think the preponderance of the evidence is 
opposed to the conclusion reached.  

ERROR from the district court for Gosper county. Tried 
below before NoRRIS, J. Affirmed.
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People's Building, Loan & Saving Ass'n v. Cook.  

TV. R. Starr, for plaintiffs in error.  

Webster S. Morlan, contra.  

SULLIVAN, J.  
Tn this case there is involved only a question of fact.  

The evidence is about evenly balanced. That supporting 
the theory of the defendant in error, although not entirely 
satisfactory, is not intrinsically improbable; and hence, 
under the settled practice in this court, the decision of the 
trial court can not be disturbed. No possible benefit could 
accrue to the parties or the profession from a presentation 
and discussion of the evidence, and we therefore content 
ourselves with an announcement of the conclusion at which 
we have arrived.  

The judgment is 
AFFIRMED.  

PEOPLE'S BUILDING, LOAN & SAVING ASSOCIATION V. MARIE 

COOK.  

FILED JANUARY 8, 1902. No. 10,949.  

1. Appeal: UNDERTAKING: FILING: TIME. An appeal uun traking 
filed with a justice of the peace on the eleventh day after the 
rendition of a judgment, is not an effective proceeding.  

2. - : : : - A case removed to the district court 
from a judgment of a justice of the peace, is rightly dismissed 
if the appellant, by reason of his own laches, failed to file an 
appeal bond within the time limited by statute for that purpose.  

Lawyer: JUSTICE OF PEACE: LEGAL CONCLUSION: ALMANAC. One 

learned in the law is not justified in relying absolutely on the 
legal conclusion of a justice of the peace touching the time 
when an appeal bond should be filed, and this rule holds even 
though the justice consults an almanac before stating his con
clusion.  

4. Justice of the Peace: OFFICE HOURs: UNDERTAKING: FILING OUT 
OF TIME. The bare fact that a justice of the peace was not at 
his office after 5 o'clock P. M. on the last day for filing an 
appeal bond, will not justify the district court in refusing to
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dismiss an appeal on the ground that the undertaking was filed out of time.  

5. Justice Docket: DECISION. Where the docket of a justice of the 
peace shows that the case was taken under advisement, the 
parties are bound to know that the decision must be rendered 
not later than the fourth day after the trial.  

ERROR from the district court for Cass county. Heard 
below before RAMSEY, J. Affirmed.  

Robert B. Windham, for plaintiff in error.  

D. 0. Dwyer, contro.  

SULLIVAN, J.  

This action, which was brought by Marie Cook against 
the People's Building, Loan & Saving Association before 
a justice of the peace to recover money -claimed to be due 
upon a written contract, was tried without a jury and 
taken under advisement for four days. On January 16
that being the fourth day after the trial--the cause was 
decided and judgment entered against the defendant in 
the absence of his attorney. On January 27 an appedl un
dertaking was presented to the justice for approval and 
was approved. Soon afterwards a. transcript of the pro
ceedings was filed in the district court, where a motion by 
plaintiff to dismiss the appeal for want of jurisdiction was 
considered and sustained. This decision, which was 
grounded on the failure of defendant to file its appeal bond 
within the time limited by the statute (Code of Civil Pro
cedure, see. 1007), is claimed to be unsound, in view of the 
peculiar circumstances disclosed by the record. It is- con
ceded that defendant did not execute the statutory under
taking within ten days from the rendition of the judgment, but it is insisted that the failure in that regard was due to 
the fault and misconduct of the justice, and therefore ex
cusable. To sustain its contention that the appeal bond, 

.although filed out of time, was an effective proceeding, the 
defendant presented to the district court two affidavits,
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from which it appears that the justice of the peace at the 
conclusion of the trial stated that he desired further time 
to consider the questions for decision, and would take the 
case under advisement for a few days; that on January 16, 
about the middle of the forenoon, the justice, in answer to 
an inquiry of Mr. Windham, attorney for defendant, said 
that a decison had not yet been rendered and that further 
time for reflection was required; that the attorney inferred 
from the remarks of the justice on this occasion that the 
case would not be decided until the following day; that on 
January 17 Mr. Windham called at the office of the justice 
and was then informed that judgment had been rendered 
in favor of the plaintiff, and that an appeal bond would 

have to be given within ten days; that two or three days 
later the attorney and justice were speaking of the removal 

of the case to the district court by appeal, and the latter, 

after consulting the calendar, said that an appeal under

taking filed on or before January 27 would be in time; that 

the attorney obtained the appeal undertaking after 4 

o'clock P. M. on January 26th, but, being unable to reach 

the justice by telephoning to his office, did not present it for 

approval until the following day. It also appears that the 

justice was at his office until 5 o'clock P. M. on January 

26, but was not there after that hour. Upon these facts it 

seems quite clear that the failure of the defendant to exe

cute the appeal undertaking within the time fixed by the 

statute was the result of its own laches, and was not, in a 
legal sense, chargeable in any degree to the fault or mis

conduct of the justice. The record of the proceedings was 

open to the parties and their attorneys, and if they were 

ignorant of the entries made by the justice in his docket, 

their ignorance was voluntary and inexcusable. The mat

ters contained in the transcript can not be contradicted by 

extrinsic proof (Worley v. Shong, 35 Nebr., 311; Sullivan 

v. Benedict, 36 Nebr., 409), and consequently the recital 

that the case was taken under advisement until January 

16 must be regarded as absolutely true. Had Mr. Wind

ham taken the trouble to look at the docket entries, instead
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of contenting himself with deductions from the remarks 
of the justice, he would have known exactly when the time 
for filing an appeal bond would expire. The statement of 
the justice that the bond would be in time if filed on Janu
ary 27, was not the statement of a fact upon which counsel 
might safely rely; it was a mere conclusion based upon 
the calendar and the law; it was, of course, an honest con
clusion, but it was an erroneous one. 'The justice had no 
authority to take the case under advisement for more than 
four days (Code of Civil Procedure, sec. 1002), and it must 
therefore have been understood by both parties at the con
clusion of the trial that the decision would be given not 
later than January 16. The fact that the case was not 
decided on the morning of the 16th, and that further time 
for deliberation was needed, did not warrant the assump
tion that a decision would not be rendered on the afternoon 
of that day. The date of the judgment might have been 
easily ascertained by inquiring of the justice or by con
sulting his docket; but neither course was pursued, so re
miss was counsel in regard to the matter. The absence of 
the justice from his office after 5 o'clock P. M. on January 
26 does not excuse the failure of defendant to file its bond 
within ten days from the date of the judgment. The jus
tice was not bound to be at his office after 5 o'clock, but the 
bond might have been presented to him and approved else
where. McKinley v. Chapman, 37 Nebr., 378.  

The judgment is 
AFFIRMED.  

LESTER MANNING STRONG V. STATE OF NEBRASKA.  

FILED JANUARY 8, 1902. No. 11,918.  

1. Confession: EVIDENCE: THREAT: PROMISE: BENEFIT: DEPUTY 
WARDEN: PRISONER. The true test of the admissibility of a 
confession is whether there is a causal relation between it and 
any threat or promise with respect to the crime charged, made 
by a person having authority over either the prosecution or the 
prisoner. So, where the deputy warden of the penitentiary in
structed a prisoner as to the advantages to be gained by obedi-
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ence to the prison rules and commands of his superiors, but did 

not suggest or intimate that any benefit might result from an 
admission of guilt, it was properly ruled that evidence of a 

confession was admissible.  

2. Charge to Jury: DEGREES OF CRiME. The court, in charging the 

jury, is only required to state the law applicable to the facts 
proved and those which the evidence tends to prove. So, where 

it is conclusively shown that the defendant either committed 
the crime charged or is entirely innocent, the failure to in

struct with respect to other crimes, or inferior degrees of the 
crime, embraced within the facts alleged in the information, is 
not error.  

3. Evidence: VERDICT. The evidence in this case examined, and Ield 
to sustain the verdict.  

4. Jurors: CHALLENGE To ARRAY. A challenge to the array or motion 

to quash the panel of jurors must be in writing, and should 
point out definitely the grounds relied upon.  

5. False Testimony. An instruction laying down the proposition that 
false testimony, whether given corruptly or through mistake, 
should not influence the decision, is abstractly correct, and was, 
in this case, properly given.  

ERROR from the district court for Buffal -- anty. Tried 
below before SULLIVAN, J. Affirmed.  

Hamer d Hamer, Richard A. Moore and Hector M. Sin
clair, for plaintiff in error.  

Frank N. Prout, Attorney General, and Norris Brown, 
Deputy, for the state.  

Argued orally by Francis G. Hamer and Sinclair, for 
plaintiff in error; by Brown, for the state.  

SULLIVAN, J.  

Upon an information charging an assault with intent to 

commit a rape, the defendant, Lester Manning Strong, was 

tried, found guilty and sentenced to imprisonment for a 

period of seven years. This court reviewed the proceedings 
and reversed the sentence. The case was then tried a sec

ond time and the defendant was again convicted.  

The deputy warden of the penitentiary testified, over de-
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fendant's objection, to a confession of guilt made by Strong 
to him. It is claimed that the reception of this evidence 
was error, because the confession was made in the peniten
tiary under the influence of a hope of advantage engen
dered by the witness in the mind of the prisoner. The lan
guage of the defendant given in evidence as an admission 
of guilt was used.in replying to a question propounded by 
the deputy warden at the conclusion of an interview in 
which he had said to defendant that it would be to his ad
vantage to obey the rules of the prison, and do whatever 
was required of him. The question was, in substance, 
whether the defendant was guilty of the crime for which he 
had been sentenced. The law in relation to the admissibil
ity of confessions as evidence of guilt is well understood, 
but its application to particular facts is not always free 
from difficulty. The true test of the admissibility of a con
fession is whether there is a causal relation between it and 
any threat or promise with respect to the crime charged, 
made by a person having authority over either the prosecu
tion or the prisoner. If there is such a relation, the evi
dence should be excluded; but, if there is not, it should be 
received. 3 Russell, Crimes [6th ed.], 478; 1 Greenleaf, 
Evidence [15th ed.], sec. 219; 1 Bishop, New Criminal 
Procedure, see. 1217; 2 Taylor, Evidence [9th ed.], 872; 
Wharton, Criminal Evidence [8th ed.], sec. 631; Wilson 
v. United States, 162 U. S., 613; Hopt v. Utah, 110 U. S., 
574; Pierce v. United States, 160 U. S., 355. The applica
tion of this test to the facts here presented, makes it plain 
that the ruling of the trial court should be approved. The 
thought clearly expressed by the deputy warden 'vas that 
it would be to defendant's advantage to obey the prison 
rules and the commands of his superiors touching his con
duct in the prison. There was no suggestion or intimation 
that anything was to be gained by a confession, and we 
can not think it possible that the defendant expected or 
hoped to promote his interests in any way by an admission 
of guilt. The evidence was therefore properly received, 
and it was the duty of the jury to consider it. The question
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decided by the presiding judge was a question of law and it 
was not the province of the jury to revise his decision.  

At the conclusion of the arguments, counsel for defend
ant requested the court to charge the jury as follows: "Un
der the information you can find the defendant guilty of 
a simple assault, and if you find beyond a reasonable doubt 
that the defendant unlawfully assaulted the prosecutrix, 
but you are in doubt as to whether he intended to use all 
the force necessary to overcome her resistance, you will 
find him guilty of an assault, and not guilty of an assault 
with intent to commit rape as (harged." The court refused 
the request, -and, in our judgment, the refusal was right.  
We need not determine whether it is, under any circum
stances, the duty of a trial court, in other than homicide 
cases, to instruct the jury upon every crime, or upon the 
different degrees of a crime, embraced within the facts 
stated in the information. In Conners v. State, 47 Wis., 
523, 2 N. W. Rep., 1143, it was held that a refusal to in
struct as to minor offenses or inferior degrees of the crime 
charged was not, in a legal sense, prejudicial to the defend
ant; but probably the weight of authority is the other way.  
1 Bishop, Criminal Procedure, see. 980; 11 Ency. P1. & Pr., 
211. In the present case the instruction requested was 
properly refused because there was no evidence to which 
it was applicable. Fager v. State, 49 Nebr., 439; State v.  
Robb, 90 Mo., 30, 2 S. W. Rep., 1. The prosecutrix, Caro
line Hansen, was, beyond all question, the victim of a felo
nious assault. She was decoyed to a secluded place in the 
night time by an unknown man, who, in an effort to have 
sexual intercourse with her, knocked her down three times, 
tore her clothing, beat and bruised her in a brutal manner, 

and threatened to kill her if she continued to resist him.  

The case was tried in the district court, and is presented 
here by the defendant upon two logically incompatible 
theories. He maintains: (1) that he did not assault the 

prosecutrix, and was not at or near the place where the 

crime was committed; but (2) that, if he was the person 

who committed the assault, he did not intend to use the ex-
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treme degree of force necessary to make the act a felony; in 
other words, that his passions were in leash, and his pur
pose so tempered with prudence that he paused at the di
viding line between common and felonious assaults, and 
did not go beyond it. Unfortunately for Mr. Strong, his 
conduct-assuming that he was the person who assaulted 
the prosecutrix-will not warrant the construction which 
he asks us to place upon it. His acts and declarations, as 
they appear before us in this record, are not equivocal.  
They admit of but one translation, and that is that the ob
ject of the assault was to ravish by the exertion of whatever 
force might be necessary for that purpose. The defendant 
is clearly guilty of a felonious assault, or he is entirely in
nocent; and, as Commissioner RYAN remarked in Fager 
v. State, supra, the rejected instruction "could have sub
served no purpose except to suggest a compromise verdict, 
-an alternative which juries are, perhaps, sufficiently 
prone to adopt without suggestion." We are asked to re
verse the sentence on the ground that the verdict is not sup
ported by sufficient evidence, but we decline to do so. We 
are well satisfied that the jury reached a right conclusion.  

Defendant's challenge to the array was properly over
ruled on the merits, and for techilical reasons as well. The 
challenge or motion to quash the panel should have been in 
writing, and should have pointed out with a reasonable 
degree of definiteness the grounds relied upon. A general 
objection, made orally, when the case is called for trial, and 
the jury in the box, is not, under the established practice, 
entitled to consideration. Ryder v. People, 38 Mich., 269; 
State v. Taylor, 134 Mo., 109; People v. Brown, 48 Cal., 
253.  

In the eighth paragraph of the charge the court said to 
the jury: "You should consider all the evidence in the 
case; and while it is your duty to reconcile, if possible, the 
testimony of all the witnesses in the case, you are not bound 
to believe anything to be a fact because a witness has stated 
it to be so, provided the testimony of such witness is un
corroborated, and you believe from all the evidence that
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such witness is mistaken, or has intentionally misstated 

the facts." This instruction is severely criticised, but we 

think the criticism unmerited. It merely lays down the 

proposition-which we suppose no one questions-that 

false testimony, whether given corruptly or through mis

take, should not influence the decision. We have examined 

the other rulings complained of and find them to be free 

from error.  
The judgment is 

AFFIRMED.  

FRANK THOMPSON ET AL., APPELLEES, V. SUSAN C. PURCELL 

ET AL., APPELLANTS.  

FILED JANUARY 8, 1902. No. 10,801.  

1. Judicial Sale: REVIEw: ERROR: MERITS OF ORIGINAL DECREE. In 

a proceeding in error from a decree of the district court con

firming a judicial sale, this court will not review a question 

involving the merits of the original decree. Beatrice Paper Co.  

,v. Beloit Iron Works, 46 Nebr., 900.  

2. - : SECOND APPRAISEMENT. Where property has been regu

larly appraised for judicial sale, a second appraigement is not 

authorized until the property has been twice advertised and 

twice offered for sale and not sold for want of bidders, unless 

the appraisement as made is for some valid reason vacated by 

the trial court.  

3. Second Appraisement: OBJECTION: VACATION. Where an objection 

is interposed to a second appraisement and a sale made there

under on the ground that the property had not been offered 

for sale as the law required under a prior appraisement, and 

the court, in passing on the objection, vacated the appraise

ment and sale and directed a new appraisement, held equivalent 

to also vacating the first appraisement.  

4. Appraisal: VACATION: MOTION: REs ADJUDICATA. When a prior 

appraisal has been vacated by order of court, presumably upon 

a sufficient showing, a motion subsequently interposed to re

quire the sheriff to return such appraisement and proceed to 

advertise and sell the property thereunder, is properly over

ruled, the matter already having been adjudicated.  

5. Motion: EVIDENCE. Ruling of trial court overruling motion to 

require sheriff' to make return of a prior alleged appraisement 

and proceed to advertise and sell property thereunder. held to 

be justified under the evidence.
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APPEAL from the district court for Douglas county.  
Heard below before ScoTT, J. Affirmed.  

John W. Cooper, for appellants.  

W. T. Nelson, contra.  

HOLCOMB, J.  

From a final order of confirmation of a sale of real estate 
made in foreclosure proceedings, defendants appeal. But 
two grounds are advanced for a different holding from that 
adopted by the trial court. First, it is argued that the 
court erred in not sustaining a demurrer to the petition on 
which the decree was founded. But, on an appeal from an 
order of confirmation, it is too late to ask a review of rul
ings involving the merits of the original decree. Beatrice 
Paper Co. v. Beloit Iron Works, 46 Nebr., 900. Secondly, 
it is contended confirmation should be withheld because the 
property was sold under a third appraisement, when it had 
never been advertised and offered for sale twice and not 
sold for want of bidders, under the appraisement first had.  
The facts, as disclosed by the record, appear substantially 
as follows: An order of sale was issued on the decree 
rendered in the case and the property appraised at $2,700.  
There is some controversy as to Whether the appraisement 
thus made was regular, and assented to by the three ap
praisers acting in relation to the matter. Without making 
any return of an appraisement, and at the request of the 
plaintiff's attorney, the order of sale was returned by the 
sheriff into court without further action, and an alias or
der of sale issued and the property was again appraised 
and offered for sale and bid in. This proceeding was un
authorized, as no second appraisement could rightfully be 
had until the property had been twice advertised and of
fered for sale under the first appraisal, and not sold for 
want of bidders, or until the court had been appealed to to 
vacate the appraisement because of some valid reason ren-
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dering it as made irregular and invalid. The defendants 
objected to the appraisemeht and sale thus made on several 
grounds, among which was that the property had,once be
fore been legally appraised and not offered for sale as the 
law required. The plaintiff also moved that the appraise
ment be vacated and the sale set aside on the ground that 
the order of sale had not been returned within the time re

quired by law. The court, on the objections interposed, en

tered an order setting aside the appraisement and sale, and 

directed a new appraisement. This, we think, was equiva

lent to setting aside both prior appraisements and direct

ing a new one. As the question of the legality of the first 

appraisement was presented by the defendants' objections 

to the second, and as the evidence on which the court acted 

is not preserved in the record, we must presume that it 

ruled rightly, and upon sufficient. competent evidence to 

support the ruling so made.  
After the proceedings last noted, a pluries order of sale 

was issued and the property again appraised, advertised for 

sale, and sold for more than two-thirds of its appraised 

value. To the appraisement last made defendants again 

interposed objections, and moved to vacate the same for 

substantially the same reasons offered in the motion to 

vacate the second appraisement. A motion was also pre

sented and filed to require the sheriff to make a return of 

the appraisement alleged to have been first made on Janu

ary 18. No objection being made to the order setting 

aside the prior appraisal and directing a new one on the 

motion and objection to the second appraisement, nor any 

effort made to have the order so made vacated or modified, 

we think it must follow that the question was adjudicated 

in the ruling there had, and that the court properly over

ruled the motion last made. The court having once passed 

upon the question, and presuniably correctly, it was not 

called upon to again relitigate the same matter, and the 

defendants have no just cause of complaint because of its 

refusal to do so.  
On the evidence presented in support of the motion to

VOL. 63] JANUARY TERM, 1902. 447



Humfeldt v. Moles.  

require the sheriff to make a return of the first appraisal 
and proceed to advertise and offer for sale the property 
thereunder, and the showing in opposition thereto, the rul
ing of the court on the merits of the motion should be up
held, as there is evidence to justify the conclusion that the 
appraisement first had was not consented to by one of the 
appraisers who, it is alleged, assisted in making the ap
praisement.  

For the reason stated the order of confirmation ought to 
be, and accordingly is, 

AFFIRMED.  

FRITZ HUMFELDT V. JOHN MOLES.  

FILED JANUARY 8, 1902. No. 10,885.  

Injunction: INTERLOCUTORY ORDER: CONDITIONAL ORDER: REVIVOR: 
DISMISSAL: TERMINATION OF ACTION: SUIT ON BOND. When the 
plaintiff in an action in which an interlocutory order of injunc
tion has been issued dies, and the time for revivor by a condi
tional order has elapsed, and no effort is made to revive the 
action in the name of the proper party as successor in interest, 
and the action is dismissed or stricken from the docket by the 
trial court, the order operates as a termination of the action 
and a suit on the injunction bond may thereafter be maintained.  

ERROR from the district court for Jefferson county.  
Tried below before LETTON, J. Affirmed.  

Charles Clifton and W1. H. Barnes, for plaintiff in error.  

John Heasty and Robert Clapp, contra.  

HOLCOMB, J.  

But one question is presented for decision, and that is 
whether there has been a final determination of a contro
versy, in which a temporaiy injunction was issued, so as 
to give rise to a cause of action on a supersedeas bond given 
to keep the injunction in force pending a final termination 
of the action.. It appears that, in a controversy over the 
right to the possession of certain real estate, the plaintiff
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in the action obtained an interlocutory order of injunction 
against the defendant, restraining him from molesting or in 
any way interfering with the possession of the plaintiff of 
the real estate involved in the controversy. After a hearing 
at chambers an order was entered dissolving the temporary 
injunction, and, to maintain the same in force notwith
standing the order of dissolution, the amount of a super
sedeas bond was asked to be fixed, which was done, and a 
bond duly given and approved for the purpose of supersed
ing the order of dissolution until the case could be finally 
heard in term time on the issues raised by the pleadings.  
Afterwards, and before a trial on the merits, the plaintiff 
died. No effort was made by any one of the parties inter
ested, or by those who might make the application, to have 
the actioii revived in the name of the legal representatives 
or successors in interest, and after the lapse of more than 
a year after the death of the plaintiff the trial court en
tered the following order in said cause: "December 14, 
1895. It being suggested to the court that the plaintiff in 
this action is dead, this cause is dismissed by the court and 
complete record waived." Thereafter suit was instituted 
on the supersedeas bond, given to hold the injunction in 
force, against the sureties thereon; and, after the issues 
were formed, a trial was had, resulting in a judgment in 
favor of the plaintiff in the action. The defendant sureties 
prosecute error, insisting that the petition and the evidence 
will not support a recovery, because the action in which 
the supersedeas bond was given has never been finally de
termined and that it has never been finally adjudicated 
that the injunction was wrongfully issued.  

It is urged that the order of the district court herein
hefore set forth operated only to strike the cause from the 
(locket, and is not such a final disposition as will authorize 

a suit on the injunction bond. We regard it otherwise.  

The death of the plaintiff abated the action permanently, 
unless revived in the name of the proper parties by some 
of the modes prescribed by law. There has been no attempt 
whatever to have the action revived. It apparently has 
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been abandoned by those succeeding to the interest of the 
deceased plaintiff, and the effect of the order is a dismissal 
for want of prosecution by those entitled to succeed to the 
rights and interest of the plaintiff. Whether the order be 
regarded what its language imports, or as striking the 
cause from the docket as provided by section 468 of the 
Code, the effect, so far as the liability of the sureties on the 
injunction bond is concerned, is the same. The order oper
ates as a dissolution of the injunction, and a cause of ac
tion accrues on the bond. Gold v. Johnson, 59 Ill., 62; 
2 High, Injunctions [3d ed.], sec. 1476. It is, in all prob
ability, now too late to revive the action either by an orig
inal proceeding and the issuance of process, or by the sum
mary method provided by statute on a conditional order, 
and such was its condition at the time this action was be
gun; and yet will it be contended that, conceding the action 
has permanently abated by the death of the plaintiff, and 
no steps taken to have it revived within the time recognized 
by law or in equity, the obligee in the supersedeas bond is 
without remedy for the damages sustained because the in
junction was wrongfully sued out? The case, in principle, 
is somewhat analogous to Bell v. lValker, 54 Nebr., 222, 
arising qn a supersedeas bond given for the purpose of an 
appeal. In that case it is held: "The death of the prin
cipal in a supersedeas bond while the cause is pending in 
the appellate court does not release the surety from liabil
ity, nor is he discharged by the failure to have the action 
revived." Says NORVAL, J., writing the opinion: ".It is 
suggested that the surety was discharged by the failure of 
Walker to have the action revived in the name of White's 
representative. This argument is without merit. While 
the former, had he so desired, might have had the action 
revived, the law imposed no duty upon him to secure an 
order of revivor to be entered." The defendant in the in
junction suit had the right to expect the injunction action 
would be prosecuted with due diligence, and a final deter
mination reached without unnecessary delay. This was 
contemplated in the giving of the supersedeas bond- He
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was entitled to have it dismissed for want of prosecution, 
had the facts warranted; and this would be a final deter
mination of the cause, and an adjudication that the injfine
tion was wrongfully issued, as effectually as though it had 
been so decided in express terms, and an action would 
thereupon lie on the bond for the damages, if any, suffered.  
The action in which the injunction issued abated by the 
death of the plaintiff. It was the duty of those interested 
-to have it revived in the name of the proper party in the 
manner provided by law. This has not been done, and 
some disposition must be made of the case. The abatement, 
for the reasons stated, having become permanent, the effect 
is to finally terminate the action in which the injunction 
was issued, and authorize a recovery, under the terms and 
conditions of the supersedeas bond, for whatever damages 
were sustained by the person for whose benefit it was given.  

The judgment of the district court is 
AFFIRMED.  

GEORGE F. UNLAND, APPELLEE, V. WILLIAM J. CRANE ET AL., 
APPELLANTS.  

FILED JANUARY 8, 1902. No. 10,933.  

1. Judicial Sale: DISQUALIFIED APPRAISER: OBJECTION: WAIVER. An 
objection that an appraiser of real estate appraised for judicial 
sale in foreclosure proceedings is disqualified comes too late 
if it be not interposed until after sale, and when confirmation 
is asked. The objector in such case will be deemed to have 
waived the objection.  

2. - : Two-THIRDS ALLEGED VALUE: OBJECTION. Where real 
property sold at judicial sale sells for more than two-thirds of 
its value as alleged by those objecting, an objection that it was 
appraised too low is unavailing.  

APPEAL from the district court for Washington county.  
Heard below before FAWCETT, J. Affirmed.  

Frank S. Howell, for appellants.

Walton & Mummert. contra.
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HOLCOMB, J.  
After real property had been appraised for judicial sale 

under a decree of foreclosure, advertised as by lay re
quired, and sold to the highest bidder, the owners of the 
equity of redemption, when confirmation of sale was asked, 
filed objection to the confirmation on the ground that one 
of the appraisers was related to the plaintiff in the action, 
and therefore not a disinterested freeholder within the 
meaning of the law, and also, because the property had 
been, as claimed, appraised too low.  

The objection as to 'the qualification of one of the ap
praisers, comes too late. The defendants are not permitted 
to remain silent and acquiesce in the appraisal, advertise
ment and sale of the property without objection, and then 
for the first time on an application for confirmation of sale 
object because of the alleged disqualification of one of the 
appraisers. Conceding the appraiser to have been disqual
ified because of relationship,-which we are disposed to 
think he was, although not deciding the question,-the de
fendants have waived their right to object on that ground 
because not interposed in timely season and before sale. It 
is hardly to be doubted that the objection was one which 
defendants might waive if they so chose, and, under the 
facts as disclosed by the record, we think they must be 
deemed and taken to have waived it.  

As to the other objection, it may be disposed of by saying 
that the property, as shown by the record, sold for within a 
few dollars of the highest valuation claimed for the prop
erty, and much more than two-thirds of the value con
tended for. Consequently no prejudice resulted to the 
defendants by reason of the alleged low appraisement.  

The order of confirmation appealed from is 

AFFIRMED.
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GEOIRGE VAN BulE:N V. STATE OF NEBRILSKA.  

FILED JANUARY 8, 1902. No. 12,017.  

1. Evidence: VERDICT. Evidence examined, and held sufficient to sus
tain the verdict of guilty returned by the jury.  

2. Conflicting Testimony. Where the testimony is conflicting, and is 
fairly submitted to a jury, a new trial will not be granted if the 
testimony is sufficient to sustain the verdict. Murphy v. State, 
15 Nebr.. 383.  

3. Credibility of Witness: RELATIONSHIP: INSTRUCTION. In an in
struction in a criminal prosecution to the jury relating to the 
credibility of 1 itnesses and the weight to be attached to the 
testimony of each, it is not error to charge that the jury should 
consider the relationship, if any is shown, of any witness to the 
defendant.  

ERROu from the district court for Cherry county. Tried 
below before WESTOVER, J. Affirmed.  

Hamer & Hamer, John M. Tucker and E. D. Clarke. for 
plaintiff in error.  

Frank N. Prout, Attorney General, and Norris Brown, 
Deputy, for the state.  

HOLCoMB, J.  

The defendant below, plaintiff in error, was informed 

against and.convicted of stealing a two-year-old steer, the 
property of one William Ferdon, of the value of $30. He 
prosecutes error to secure a reversal of the judgment of the 
trial court by which he was sentenced to be imprisoned in 

the penitentiary for the period of four years and adjudged 
to pay the costs of prosecution.  

But two questions are presented in the brief of counsel 

for defendant as grounds for a reversal, one of which only 
is deemed deserving of more than a passing notice. It is 

urged strenuously that the evidence in support of the 

charge is insufficient to sustain the verdict of guilty re-
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turned by the jury, and for that reason the judgment ren
dered thereon can not stand. To this question we will first 
address ourselves. The theory of the state is that the steer 
charged to have been stolen was the property of the person 
mentioned, who was a stockman having many cattle on the 
range belonging to him and kept in Cherry county, all of 
which were branded by what is denominated a "box T 
brand"; that the animal involved in the controversy was a 
part of his herd, belonging to him, and was branded by the 
owner with the brand mentioned when a calf; that after
wards it was stolen by the defendant, into whose possession 
it was traced, and who had recently sold it to another party 
living in the same county, that the box T brand then on 
the animal had been burned over and altered so as to make 
it appear as what is called a "double cabin brand." The 
defendant's theory was that the animal had been raised by 
his Fi'pfather from a cow belonging to a small herd of 
some fourteen or fifteen head of which he was the owner; 
that when about a year old it was branded for the first and 
only time with the double cabin brand, which was accom
plished by the use of different irons and a rod of a larger 
size, by tracing the figures made with the hot end of the 
irons, and that, the first attempt not being successful, the 
figures or some of them were burned deeper with the larger 
iron; that before the animal was so branded the stepfather 
sold the animal, with three others, to the defendant, who 
in turn sold it to the party from whom it was recovered 
as the property of the alleged owner, Ferdon. After the 
recovery of the animal, the prosecution in the case at bar 
was begun. It is contended that the testimony of the 
state's witnesses as to the animal being branded with the 
box T brand is in its nature only an opinion, guess or sur
mise, and therefore insufficient to establish the fact sought 
thereby; and that there was no direct evidence that the 
animal ever belonged to or was the property of Ferdon, 
even if the evidence warranted the inference that it had 
been branded with the box T brand. As to the latter, the 
evidenc is positive and direct. to the effect that Ferdon
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was the owner of all the cattle in that county branded as 

mentioned, and, although neither he nor any other person 
could identify the animal as belonging to him otherwise 
than by the brand, we regard the evidence sufficient to 

justify the finding that the property belonged to him, and 

was stolen by the defendant, in whose possession it was 

found, and who claimed the ownership thereof, and had 

disposed of the animal as his own, if it be conceded that 

it had been branded with the marks and evidence of owner

ship of Ferdon; there being nothing in the evidence to 

show or tending to prove that other cttle were similarly 

branded, and no explanation offered as to how the brand 

came to be found on the animal inconsistent with Ferdon's 

claim of ownership of all such cattle. The brand itself, 

with the evidence in relation to its use, and upon whose 

cattle it was placed, was sufficient evidence of ownership.  

As to the evidence relating to the brand found on the 

animal soon after the defendant had disposed of it, and 

whether it was a box T brand, for the sake of brevity we 

can only give brief extracts from the testimony of a. few of 

the state's witnesses in order to show the character and 

tendency of such evidence to establish the fact sought as 

to the alleged larceny, which rested primarily on the prop

osition that the animal was the property of Ferdon; and 

branded by him as his property when a calf. Ferdon, after 

testifying as to his cattle, where they ranged, the brand 

he used to show his ownership, when he branded, and his 

general experience with branding cattle as a stockman ex

tending over some twenty-five years, gave testimony as fol

lows: 
Q. Now, what brand did you observe upon this animal 

here in town before it was slaughtered? 

A. The first thing was a box T.  

Q. Hlow did the box T-the lines-appear upon the ani

mal in his lifetime as you observed it then? 

A. I don't think I understand you.  

Q. How did the lines of the original box T appear upon 

the animal when you seen it here in town?
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A. They were much plainer. Just as if this was the 
plain brand, and these pencil marks had been added to it, 
they were merely shaded a little. (Witness shades the 
diagram of the brand with pencil to indicate what he is 
saying.) 

Another witness, who was a stock inspector employed by 
different stock associations, and who was well qualified to 
testify regarding brands and rebranding cattle, testified: 

Q. After having done so, what did you do with reference 
to determining what brand was on that animal? 

A. I went to work, and had a butcher kill him.  
Q. What did you do before that? 
A. I clipped the hair off of him.  
Q. For what purpose did you have him slaughtered? 
A. To see whether the brand would show on the inside as 

well as on the outside.  
Q. What brand did you discover on the steer when you 

got him clipped? 
An objection was interposed and sustained.  
Q. Well, before the clipping, what brand could you see 

and notice on the animal? 
A. The open box T.  
Q. Look at Exhibit A, and state what that brand is,

what you call that brand? 
A. I call it an open box T.  
Q. Could you see that brand on the animal before it was 

clipped? 
A. I could.  
Q. Could you see any other brand? 
A. I could not before it was clipped.  
Q. After it was clipped you could see other brands on it, 

could you? 
A. Yes, sir.  
Q. State to the jury what you could see in the way of 

additional brands upon the animal after he wis clipped 
and before he was slaughtered.  

A What some of them call a "double cabin." 
Q. Examine the brand that is on this piece of hide, and
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state if that is the brand you saw on the animal after it 
was clipped and before it was slaughtered? 

A. It is after I clipped it. Before I clipped it, I 
couldn't see this part of it and those bars under it.  

Q. In your experience have you ever had occasion to 
observe the effect that it has, if any, to reburn the lines of 
an old brand,-what effect it has upon the hide of the ani
mal? 

A. Yes sir; I have seen a good many of them burnt over.  
Q. What effect does it have on the hide of the animal? 

A. It makes them a good deal larger where you burn 

over, and it will always show. Whenever a brand is burnt 

over, it will show plainer, and it will show from the under 

side, when the skin is taken off the animal, more than the 

first brand that was put on the animal.  
Q. Then I understand you to say that the reburning 

would increase the thickness and size of the lines? 

A. Yes, sir, that is what it does.  
Q. Now state if you ever had occasion to observe what 

effect it has upon the transparency of the lines, after the 

animal is slaughtered and the hide dried? 

A. I don't understand.  
Q. I mean the transparency of the lines, as in holding 

it up to the light. I will ask you to state what effect the 

reburning has in increasing the transparency? 
A. It always shows a great deal plainer if it is burnt 

over.  
Q. It would be more transparent when held up to the 

light? 
A. Yes, sir.  
Q. Now, take the hide, and point out to the jury the 

lines that have been reburnt.  
A. (Witness takes the piece of hide and indicates to the 

jury) : There is the brand on the hide, right there.  

Q. Trace first the lines upon that which have been re

burnt in your judgment.  
A. Right here, and down there, and across here. (Wit

ness indicating on the piece of skin with pencil so that the 

jury can see.)
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Q. And that would make the box T with the exception 
of this line here? 

A. There is where it has been burnt over; right here, and 
across here, and right down through here; that is where it 
has been burnt over.  

Another witness testified: 
Q. Describe the steer.  
A. It was a roan two-year-old steer.  
Q. Did you observe any brand upon him? 
A. Yes, sir.  
Q. What brand? 
A. It was a.box T,-open box T.  
Q. That is, a brand similar to the one indicated on 

state's Exhibit A? 
A. Yes, sir; the same brand.  
And yet another witness: 
Q. Have you observed any brands that had been worked 

over? 
A. Yes, sir.  
Q. Do you remember being called over to Walcott's liv

ery stable to inspect a steer that was there? 
A. I wasn't called over. I went over to see the steer 

that was there.  
Q. You saw him there, did you? 
A. Yes, sir.  
Q. Will you describe him? 
A. He was a two-year-old roan steer.  
Q. Did he have a brand on him? 
A. Yes, sir.  
Q. Describe the brand.  
A. Well, the brand is there on that hide that I saw on 

him there. I first went over to see the steer, and the first 
thing I could see was the box T. It was very open. The 
other was put on kinder light. The brand was put on 
where the box T was.  

Q. What do you say as to the lines of the box T having 
been burnt over? 

A. In an old brand you have got to burn it pretty hard to
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make it appear like the other, because in an old brand is 
kinder grisly.  

Q. Do any of these lines have the appearance of having 
been burned over? 

A. I would think so, yes, sir.  

Q. Now, Mr. Quigley, I will hand you this brand on this 

piece of hide, and ask you if that is the same brand you 

observed on that steer? 
A. Yes, sir.  
Q. Will you point out the lines of the box T to the jury? 

A. (Witness takes piece of hide and indicates to the jury 

the lines of box T.) 
Q. Did these lines stand out prominently on the steer 

in his lifetime? 
A. Yes, sir; they stood out pretty plainly, I should 

judge.  
Much other testimony of the same general character was 

given. There was also evidence tending to prove that when 

a brand was burned deeper immediately after the first 

branding,-as was the contention of the defendant as to 

the time and manner in which the brand was placed on the 

animal,-and when a considerable period of time elapses 

and the flesh becomes hardened and calloused from the first 

burning before the brand is burned over a second time,-as 

was the theory of the state,-the effect is entirely dis

similar, and that from the experience of those competent 

to judge and express an opinion sufficient time for the flesh 

to heal from the first branding had elapsed before what is 

called the "double cabin brand" was placed on the animal.  

The evidence was the best obtainable. It was positive, di

rect and to the point. The testimony was given by those 

experienced with branding cattle, the effect on the hide of 

the animal, the peculiarities and distinguishing features 

when brands are burnt over, and how the same may be de

tected and recognized. Its evident direct tendency was to 

establish the fact that the animal had been first branded 

when a calf with a box T brand, such as used by Ferdon 

to mark his cattle running on the range and as evidence

VOL. 63] 459



460 NEBRASKA REPORTS. [VoL. 63
Van Buren v. State.  

of his ownership, and that some time afterwards, and when 
the burned flesh caused by the brand thus placed on the 
animal had healed, there were added to the marks forming 
the box T brand others, and the first brand burned over so 
as to form the double cabin brand found on the animal at 
the time the prosecution began. The evidence is, we re
gard, quite sufficient to warrant the jury in finding that 
the property was branded with a box T brand, belonged to 
Ferdon, was feloniously taken from him, and that the de
fendant was guilty of the offiense.  

It is true that the testimony of the witnesses for the 
state and those for the defendant was in sharp and direct 
conflict, but this only raised a question of fact to be de
termined by the triers of fact, which were the jury, and 
their verdict on conflicting evidence should not be dis
turbed unless clearly wrong, which can not be said to be 
the case in the present instance. The credibility of the wit
nesses and the weight to be attached to the testimony of 
each was peculiarly a question for the jury. It was for 
them to search for the truth and then declare it by their 
verdict; and where the questions of fact were fairly sub
mitted, as we think was done in this case, and there is suffi
cient evidence to support the verdict, it can not rightfully 
be disturbed. Kurphy v. State, 15 Nebr., 383.  

In an instruction given to the jury as to the weight to be 
given the testimony of the different witnesses it is, among 
other things, said: "You should also consider the relation
ship, if any is shown, of any witness to the defendant, the 
demeanor of the witness upon the witness stand, his ap
parent intelligence or want of intelligence, whether his 
testimony is given promptly, clearly and intelligibly." Ob
jection is made because of mention being made of the rela
tionship of witnesses to the defendant. The objection is 
not a valid one. Relationship of witnesses to parties to 
litigation may always be shown and considered in deter
mining the weight to be given the testimony of such wit
nesses. If proper to be considered, no complaint can be 
made because the jury's attention is called to the rule by
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an instruction of the coui . The rule is quite elementary 
and needs no elaboration. Wharton, Criminal Evidence 
[8th ed.], sec. 376.  

The judgment ought to be, and accordingly is, 

AFFIRMED.  

WILLIAM RHEA V. STATE OF NEBRASKA.  

FILED JANUARY 8, 1901. No. 12,116.  

1. Criminal Code: AMENDMENT: DEATH PENALTY: LIFE IMPRISONMENT: 

QUALIFICATION OF JUROR: REPEAL OF STATUTE. The amendment 

of section 3 of Criminal Code in 1893, authorizing a jury to de

termine whether, upon conviction, the accused should sutffer 

the death penalty or be imprisoned in the penitentiary during 

life, does not have the effect of repealing the law with refer

ence to the qualifications of jurors in prosecutions for offenses 

where the penalty may be death. Hill v. State, 42 Nebr., 503.  

2. Challenge for Cause: CAPITAL PUNISHMENT: CONSCIENTIOUs SCRU

PLES. The entertaining of conscientious scruples against cap

ital punishment is a ground for challenge for cause in the 
prosecution for murder in the first degree. Dinsmore v. State, 
61 Nebr., 418.  

3. - : - . In order to render a juror incompetent, it is not 

required that his opinions and scruples against the infliction 

of capital punishment should be such as to absolutely forbid 

him under -any circumstances from rendering a verdict inflict

ing the death penalty.  

4. - : - . When a juror entertains opinions or conscientious 

scruples against imposing the death penalty such as will bias 

his judgment and influence him in the consideration of the 

evidence as applied to the law, or if his answers leave his 

qualifications on that point in doubt or uncertainty, it is not 

error for the trial court to excuse him on the state's challenge 

for cause.  

5. Qualification of Juror: JUDICIAL DISCRETION. In the determina

tion of the qualification of jurors in a criminal prosecution, a 

discretion or latitude is given the trial court which is greater 

when exercised in excusing jurors from serving where their 

qualifications are in doubt than in their retention.  

6. Challenge for Cause: REVIEW. The finding of the trial court in 

deciding a challenge for cause will not be set aside by the 

appellate court, unless manifest error appears. Basye v. State, 

45 Nebr., 261.
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7. . : NOT ERRONEOUS. Rulings of trial court in excusing 
certain jurors on the state's challenge for cause held not to be 
erroneous.  

8. Homicide: MURDER IN FIRST DEGREE. Homicide committed in the 
perpetration or attempt to perpetrate any rape, arson, robbery 
or burglary is by section 3 of the Criminal Code declared mur
der in the first degree. The turpitude of the act is, in the 
exceptional cases mentioned in the statute, made to supply 
the place of deliberate and premeditated malice, while a pur
pose to kill is conclusively presumed from the intention which 
is the essence of the enumerated felonies. Morgan v. State, 51 
Nebr., 672, reexamined and adhered to.  

9. Adopting a Statute: JUDICIAL CONSTRUCTION. The rule that, in 
adopting a statute from another state which has been judi
cially construed, the legislature also adopts the construction 
thus placed on the statute, is not absolute in all cases, amount
ing to a conclusive presumption. And where such adopted 
statute is not in all respects the same, and has been altered 
by amendment in respect to a matter and on a point regard
ing which the prior construction largely rested, and such con
struction is deemed unsatisfactory in reasoning and opposed 
to the great weight of authority, the court of the adopting 
state is not absolutely bound by such prior construction, but 
is warranted in refusing to adopt or follow the same.  

10. Murder in First Degree: INSTRUCTIoN. It is not error to instruct 
the jury that it is sufficient to constitute murder in the first 
degree, "if there was such design and determination to kill 
distinctly formed in the mind at any moment before or at the 
time the blow was struck," where the remainder of the instruc
tion properly defines "purpose," "deliberation" and "premedi
tation," and states that the proposed act must have been delib
erated and premeditated upon before it was committed, and 
it is evident that the language quoted referred to the existence 
of the purpose and not the time of its formation. Carleton v.  
State, 43 Nebr., 373, followed.  

11. Instruction: CONSTRUCTIoN. An instruction should be construed 
as a whole, and not by its division into fragmentary parts.  

12. Murder in First Degree: INSTRUCTION. Where it is stated in an 
instruction that the act of killing, to constitute murder in the 
first degree must be performed in furtherance of the design or 
purpose previously formed, the instruction is not rendered erro
neous because further on in the same instruction it is said "If 
a person has actually formed the purpose maliciously to kill, 
and has deliberated and premeditated upon it before he per
forms the act, and then performs it, he is guilty of murder in 
the first degree," without reiterating that the act must have 
been done in pursuance of the previously formed design.
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13. Instruction: REFUSAL. An instruction which has no foundation 
in the evidence upon which to base it, is properly refused.  

14. - : CUMULATIVE: REFUSAL. An instruction regarding a point 

which has been substantially covered and included in another 
instruction given may properly be refused.  

15. -- : BLANK FORM OF VERDICT. An instruction submitting blank 

form of verdicts to the jury, from which one is to be selected 
to return their finding, held not to submit to the consideration 
of the jury a count of the information which by a prior instruc
tion was withdrawn from their consideration.  

16. - : - : MURDER IN FIRST DEGREE: DIFFERENT COUNTS. It 

is not error or prejudicial to the rights of a defendant in a 
prosecution for murder in the first degree, where the informa
tion contained different counts charging the homicide to have 
been committed with deliberation and premeditation and also 
in the perpetration or attempted pcr etration of a robbery, to 
submit to the jury, for their finding, blank forms of general 
verdicts of guilty or not guilty of the crime charged in the 
information, and without a form finding not guilty as to one 
only of the different counts of the information.  

17. Argument: MISCONDUCT OF COUNSEL. Record examined, and held, 

counsel for the state not guilty of misconduct prejudicial to 
the rights of the defendant in his argument to the jury.  

18. Evidence: VERDICT. Evidence examined, and held sufficient to 

support the verdict of the jury.  

ERROR from the district court for Dodge county. Tried 
below before GRulilsoN, J. Affirmed.  

Enos F. Gray, George L. Loomis and H. C. Maynard, for 
plaintiff in error: 

Section 3 of our Criminal Code clearly requires that the 
killing be intentional, in order to constitute murder in the 
first degree in any case. The opening phrase of the section, 
"If any person -shall purposely," applies to and qualifies 

each of the modes of killing mentioned in the section, the 
same as the first. Its fair reading is: If any person shall 

purposely, and of deliberate and premeditated malice, kill 

another; or, if any person shall purposely while in the 

perpetration or attempt to perpetrate any rape, arson, rob
bery or burglary kill another; or, if any person shall 

purposely by administering poison, or causing the same to 

be done, kill another, such killing shall be murder in the
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first degree. The word "purposely" can not be detached 
from the other four words of this phrase. We beg to pre
sent a grammatical diagram of the section which demon
strates to a certainty the correctness of our position, and 
negatives the possibility of any other construction being 
placed thereon without doing violence to the English lan
guage.

[Person I every 

guilty I of murder I in degree I first 

if 
shall be deemed . . .  

person 

(person I anoth 

1shall kill . . f1,rfl
4

er

and deliberate 

of malice.. and 

or premeditate 

of robbery 

iin perpetration rape arson 
burglary 

or 

by administering poison 

or 
same 

by causing 
to be done

d

But this whole question is so ably and exhaustively dis
cussed in Robbins v. State, 8 Ohio St., 131., commencing 
with page 167, that one does not feel able to add anything 
to what is there said. The decision in Robbins v. State, 
supra, was reaffirmed in Kain v. State, 8 Ohio St., 306; 
Hagan v. State, 10 Ohio St., 459, and Loeffner r. State, 
10 Ohio St., 598.  

Frank N. Prout, Attorney General, and Norris Brown, 
Deputy, for the state: 

It is argued that instruction numbered twelve fails to 
tell the jury that the killing must be purposely done. We
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can not accept such a construction. A fair and reasonable 
interpretation of the language used is exactly the contrary.  

The purpose of the defendant is emphasized rather than 

omiiitted in this instruction. It is beyond dispite that when 

a man purposes to rob another by force, the law con

clusively presumes that he purposely does what be actually 

does do in the furtherance of the original design. If he 

takes life while engaged in robbery or attempted robbery, 

the law presumes he purposely does it. This instruction 

-does not assume or undertake to define all the elements of 

murder in the first degree. When it is considered with the 

other instructions, in which the element of purpose is 

clearly and repeatedly set forth, it conclusively appears 

that it could not have misled the jury.  

The deliberate purpose to kill can be formed instantane

ously. People v. Williams, 43 Cal., 344; Haunstine v.  

State, 31 Nebr., 112; Carleton i. State, 43 Nebr., 373.  

Argued orally by Loomis, for plaintiff in error; by 

Brown, for the state.  

HOLCOMB, J.  

The plaintiff in error, defendant in the trial court, was 

informed against, jointly with two others, for the killing 

of ore Herman Zahn, the crime charged being murder in 

the first degree. On a plea of not guilty to the information, 
the defendant was separately tried before the court and a 
jury. The trial resulted in a verdict of murder in the first 
degree; the jury, in their verdict, finding and determining 
that the dea th penalty should be inflicted. On the verdict 

so returned, the court duly pronounced the sentence of 

death by hanging. The defendant prosecutes error pro

ceeding for the purpose of having reviewed the proceedings 

had at the trial and to obtain a reversal of such judgment.  

Several alleged errors are assigned in the petition in error 

and ably argued by defendant's counsel, to which we shall 

now direct our attention.  

Complaint is made because of certain rulings made by 

the trial court while impaneling a jury, whereby several
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jurors, after their voir-dire examination, were excused on 
the challenge of counsel for the state because of the opin
ions and scruples entertained by them as to the infliction 
of capital punishment in cases where murder in the first 
degree is charged. Our views of the law applicable to the 
alleged error will appear more clearly by a consideration 
of the examination of two of the jurors thus excused, al
though the objection applies to the court's ruling in excus
ing more than that number. One Milgrim was called in 
the jury-box, and, in the examination which followed as to 
his qualifications to sit as a juror, was asked: "Have you 
got any such opinion upon the question of capital punish
ment which would or might preclude you from rendering 
a verdict of guilty where the punishment for the offense is 
death; that is, in a case where the evidence was strong and 
convincing in its character?" To which question he an
swered: "Yes, sir; I don't believe in capital punishment." 
Whereupon he was challenged by the state for cause. De
fendant's attorney then interrogated the juror, to which 
replies were made as follows: 

Q. Mr. Milgrim, in case you did not understand the ques
tion that was just asked you by attorney Stinson upon the 
question of capital punishment, which I don't believe you 
did, I therefoie desire to inquire of you further on that 
point. Now, then, if you are finally selected as a juror in 
this case, and after hearing all the evidence in the case and 
after hearing the instructions of the court laying down the 
law in the case, would you then have any such feeling, 
opinion or prejudice against the death penalty, which 
would or might preclude you absolutely, and in any and 
every case, no matter how strong and convincing the evi
dence might be, from agreeing to a verdict where the pen
alty for the offense was death? 

A. If the evidence would show such, I would have to 
abide by the law.  

Q. Then, if the case was a strong one against the de
fcndant, your opinion upon the question of capital punish
mint would not preclude you from agreeing to a verdict 
where the punishment for the offense was death?
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A. No, sir; it would not.  
Defendant then objected to the state's challenge being 

sustained, which was overruled and the juror excused, to 

which ruling exceptions were taken.  

Another proposed juror, Brazda, was interrogated re

garding the same matter as follows: 

Q. Have you anyconscientious scruples, or are you con

scious of any scruples, upon the question of capital pun

ishment? 
A. Yes, sir; I am.  

Q. That is, you have such opinion upon the question of 

capital punishment that would preclude you from render

ing a verdict of guilty where the punishment for the of

fense was death? 
A. Yes, sir; I have.  
Whereupon a challenge was interposed on behalf of the 

state for cause.  
Defendant's counsel examined the juror, as follows: 

Q. Mr. Brazda, do I understand you that you have con

scientious scruples in relation to inflicting the death pen

alty? On that point, this is what I want to know: Take it 

in a case where one is charged with murder in the first de

gree, the evidence being sufficiently strong to show beyond 

any reasonable doubt that the person so charged was 

guilty, there being no excusing, mitigating or extenuating 

circumstances surrounding the commission of the offense.  

Now, then, In such a case are your conscientious scruples 

of such a character that would prevent you from render

ing a verdict of guilty and imposing the death penalty? 

A. It would depend upon the evidence.  

Q. Then, if it was a clear case upon the evidence, such as 

I have just mentioned, would your conscientious scruples 

prevent you from agreeing to a verdict where the penalty 

would be fixed at death? 
A. To an extent, it would depend upon the evidence.  

Q. Suppose we were trying a case where the charge was 

murder in the first degree; the evidence was clear and con

vincing; that the party charged was guilty beyond reason-
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able doubt; the evidence showed no excusing circum
stances; no excuse whatever to mitigate the gravity of the 
crime charged; so that, to that extent, you are entirely sat
isfied from the evidence that the accused is guilty as 
charged. Now, then, have you any conscientious scruples 
that in such a case would prevent you from agreeing to a 
verdict which would fix the penalty at death? 

A. No, sir; not in that case.  
The state then reexamined the juror, as follows: 
Q. Mr. Brazda, the court will instruct you that, if you 

find the defendant guilty of murder in the first degree, then 
it will be your duty, if selected as a juror, to fix the pun
ishment either at death or imprisonment in the peniten
tiary during life. Now, are your conscientious scruples 
such that you would not fix the penalty at death in any 
case, no matter how strong, conclusive and absolute the 
evidence might be? 

A. It would depend upon the amount of evidence fur
nished.  

Q. Mr. Brazda, the law of this state makes it the duty of 
the jury, where a person is found guilty of murder in the 
first degree, to either fix the punishment at death, or im
prisonment in the penitentiary for life. Now, then, are 
your opinions upon the -question of capital punishment 
such that would or might preclude you from rendering a 
verdict of guilty where the punishment for the offense 
would be death? 

A. I think they are.
After some further questions the state's challenge was 

sustained, and the juror excused, over the objection of the 
defendant. The examination of the two jurors above given 

-is as favorable to the defendant, touching the question un
der consideration, as may be found in the entire record.  
Was the court's ruling in excusing the jurors on the state's 
challenge for cause erroneous? It is contended by counsel 
for defendant that the jurors are competent to sit in the 
case, notwithstanding the conscientious scruples which 
they entertain regarding the infliction of capital punish-
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ment; that, the statute relating to the subject being crim
inal, it must be strictly construed and can not be expanded 
by construction; that it is restrictive in its nature and 
operation, and forbids the rejection of a juror for this cause 
unless he falls fully and fairly within the language of the 
statute; which it is argued the jurors who were excused did 
not. Of the different grounds of challenge for cause de
clared by statute, one is, in indictments for an offense the 
punishment whereof is capital, that the opinions of a juror 
are such as to preclude him from finding the accused guilty 
of an offense punishable with death. Criminal Code, sec.  
468, subdiv. 3. The amendment of section 3 of the Crim
inal Code in 1893, defining murder in the first degree, au
thorizing and permitting a jury to determine whether upon 
conviction the accused shall suffer the death penalty or 
be imprisoned in the penitentiary during life, does not have 
the effect of repealing or in anywise affecting the law with 
reference to the qualifications of jurors in prosecutions for 
offenses where the penalty may be death. This question 
has already been decided, and should not, we hold, require 
of us a reexamination or further consideration. Hill v.  
State, 42 Nebr., 503; Dinsmore v. State, 61 Nebr., 418. The 
spirit of the law at present is that in prosecutions for mur
der in the first degree, in all proper cases where guilt is 
established, the punishment may and should be capital.  
It is for the jury, in their discretion, to say which of the 
two methods of punishment mentioned--death or life im
prisonment-shall be imposed. It is manifestly the legis
lative intent that capital punishment should not be with
held because of scruples against its infliction, but, rather, 
if not imposed where a verdict of guilty of murder in the 
first degree is returned, because of the circumstances at
tending the commission of the crime, rendering the other 
of the two modes of punishment the more appropriate.  
The reason for the rule as to a juror's qualification exists 
with the amended statute as to punisment as it did be
fore its adoption. Capital punishment is yet recognized 
as a just and merited punishment for the commission of
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the crime of murder, to be inflicted when proper to best 
conserve the interest of society, protect the people in the 
security of their persons, enforce the laws and administer 
justice. If the extreme punishment should be inflicted in 
any case, then it becomes necessary, in all prosecutions 
where a capital offense is charged, to have a jury who have 
no such scruples against its infliction as would preclude 
them from carrying into execution the law according to its 
letter and spirit. To follow and uphold the law, rather 
than to be guided by opinions and scruples entertained as 
to the policy of the law providing for such punishment, is 
the purpose of excluding jurors whose opinions alone on 
the subject would probably preclude them from returning 
a verdict fixing the extreme penalty. A proper construe
tion of the provision we are dealing with does not, in our 
judgment, require that, in order to render a juror incom
petent, his opinions and scruples must be such as to abso
lutely forbid him, under any circumstance and under any 
state of the evidence, from rendering a verdict inflicting the 
death penalty. A fair interpretation of the statute is that 
when a juror entertains opinions or conscientious scruples 
against imposing the death penalty, such as will bias his 
judgment, influence him in the consideration of the evi
dence and hinder or retard him in arriving at such a ver
dict if the evidence warrants it, then the cause for chal
lenge contemplated by the statute exists, and it is not 
error to sustain a challenge for cause by reason of the opin
ions or scruples so entertained by a juror. The jurors who 
were excused came, we think, fairly within the purview of 
the statute, and it was proper to sustain the state's chal
lenge, on that account. In Dinsntore v. State, 61 Nebr.  
418, it is stated in the twenty-third paragraph of the sylla
bus that "the entertaining of conscientious scruples against 
capital punishment is a ground for challenge for cause in 
a prosecution for murder in the first degree, and it is com
petent to interrogate a venireman upon that subject." 
Says Chief Justice NORVAL in the opinion of the court (p 434) : "Two other jurors were also asked by the state, on
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their voir-dire examination, if they had any objections or 
conscientious scruples against the infliction of capital pun
ishment if the evidence warranted it. It is urged that the 
question was improper, because it tended to exclude from 
the jury any one who might lean towards the infliction of a 
lesser penalty. This court has decided adversely to de
fendant's contention in Hill v. State, 42 Nebr., 503, and no 
substantial reason is advanced for receding from the posi
tion there announced. The entertaining of conscientious 
scruples against the infliction of the death penalty is 
ground for challenge for cause under section 468 of the 

Criminal Code; hence it follows that it is proper to inter
rogate a venireman on that subject." In Sawyer v. State, 
47 S. W. Rep. [Tex. Cr. App.], 650, it is stated in the head
notes: "In a prosecution for rape, a juror stated on his voir 
dire that he had conscientious scruples in regard to in
flicting the death penalty except in extreme cases of 
murder in the first degree. He further stated that he did 
not know whether he had conscientious scruples as to the 
death penalty in rape cases. Held, that it was not error 
to excuse the juror on the state's challenge." Says the 
court in the opinion, in speaking on this point: "If the 

juror has conscientious scruples in regard to the inflic
tion of the death penalty, the state has the right to chal

lenge him for cause in a case where a capital crime is under 
investigation. If this were not true, the state would be 

compelled to take jurors in capital cases who had consci

entious scruples in regard to inflicting the death penalty, 
unless the defendant saw proper to exercise his challenge 

for such cause. This is not the intention or meaning of 
the law.. The rights of the parties are largely the same 

with reference to challenges for cause. If the defendant 

alone had the right to challenge on this ground, then this 

construction of the law would render inoperative the pun

ishment of death for crime in Texas. It would be a rare 

instance in which the defendant would excuse a man who 

had conscientious scruples in regard to the infliction of the 

death penalty, when he was on trial for a capital offense.
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It is the duty of the state to furnish a juror qualified to 
sit in the trial of the case. If the juror himself on his voir 
dire leaves his qualification, in doubt, the court can not be 
certain that he is a qualified juror; and in such case, when 
the challenge is made by either party (when both have the 
equal right to challenge), it may be the duty of the court 
to excuse the juror." Another case illustrative of the rule 
is State v. Bauerle, 46 S. W. Rep. [Mo.], 609, where it is 
held that "where a juror upon his voir dire stated that he 
was opposed to capital punishment on circumstantial evi
dence,-and, on being asked, if the evidence convinced him 
of defendant's guilt beyond a reasonable' doubt, whether 
he could, or would not, convict, answered, 'I believe I 
could, but I would have to admit it would take a great deal 
of it, and would have to be very strong,' it is not error to 
excuse him." The opinion of the court fairly sustains the 
point stated in the paragraph of the syllabus we have 
quoted. See, also, People v. Tanner, 2 Cal., 257; Martin v.  
State, 16 Ohio, 364; Driskill v. State, 7 Ind., 338; People v.  
Damon, 13 Wend. [N. Y.], 351; 1 Bishop, New Criminal 
Procedure [3d ed.], sec. 918, and authorities there cited.  

An examination of the authorities to which our atten
tion is called by defendant's counsel in support of their 
contention regarding the subject reveals no very material 
or irreconcilable conflict of the authorities on the question.  
Atkins v. State, 16 Ark., 568, was reversed on the ruling 
of the trial court that, if a juror answered that "he was 
opposed to capital punishment," he was disqualified. Mere 
opposition to capital punishment may not be, and probably 
is not, a disqualification, within the meaning of the statute.  
A juror, notwithstanding he is opposed to capital punish
ment, may be entirely free to decide a case according to the 
law as it is and the evidence. The same, in effect, is the 
ruling of the supreme court of California in People v.  
Stewart, 7 Cal., 140, where a distinction is made between 
opposition to capital punishment on principle and con
scientious scruples to its infliction; and under the statute 
of that state it was held that, because a person was opposed
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to capital punishment on principle, he was not disqualified 
to sit as a juror in a case where capital punishment might 
be inflicted. In Stratton v. People, 5 Colo., 276, it is held 
that conscientious scruples against inflicting the death pen
alty do not necessarily disqualify a juror. If, notwith
standing such scruples, he will render a verdict in accord
ance with law and evidence, and his answers on this point 
leave no uncertainty, it ii all the law requires. In Will
iams v. State, 32 Miss., 389, whether or not the conscien
tious scruples entertained by a juror would bias his judg
ment in the consideration of the case is made the test by 
which his competency is to be determined.  

After all that has been or may be said on the subject, the 
proposition, when resolved to its simplest terms, is whether 
a juror, by reason of his fixed opinions and conscientious 
scruples against the imposition of the death penalty in cap
ital cases, is biased in his judgment to an extent that would 
interfere with and influence him in the consideration of the 
evidence under the law as existing; whether his opinions 
and scruples are at war with the law, so as to warp his 
judgment and control his actions as a juror; whether he 
stands indifferent as between the state and the accused, 
and can render such a verdict as is justified by an unbiased 
and dispassionate consideration of the facts' when applied 
to the law by which the accused is tried. The jurors in the 
case at bar, whose examination as to their opinions re
garding the imposition of the death penalty which we have 
heretofore noted, show a marked disposition to allow their 
opinions and scruples to influence them in the considera
tion of the case with reference to the claims of the prosecu
tion that the case was one where the extreme penalty 
known to the law should be meted out to the accused.  
While their answers in the examination, under the skillful 
questioning of learned counsel, may not be altogether con
sistent, and in some instances fairly conflicting with each 
other, consideration of the whole thereof leads one quite 
strongly to the conclusion that their convictions on the 
subject being investigated were such as to rationally and
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naturally enter into their consideration of the case, and 
militate strongly against the state in asking for the impo
sition of the death penalty on a verdict of guilty of the 
highest crime charged in the information. They were not 
unbiased and indifferent regarding the matter, and appar
ently entertained opinions that would influence their de
cision against the law and the evidence.  

But, in another view of the matter, we are constrained 
to hold that the ruling of the trial is not reversible error.  
Viewing the subject in the most favorable light toward the 
defendant that it is susceptible of, and conceding that it 
would not have been erroneous, as to the prosecution, to 
overrule the state's challenge to these jurors for cause, as 
was done in the case of People v. Wilson, 3 Parker's Crim.  
Rep. [N. Y.], 199, cited by defendant, and yet it does not 
follow that error was committed in excusing the jurors on 
such challenge. At best, there must exist doubts of the 
gravest character as to the qualifications of the jurors who 
were excused. It can not be said there is no uncertainty as 
to whether they would be guided solely by the law and the 
evidence. Their qualification or disqualification can not 
be demonstrated with perfect exactness. A discretion or 
latitude is, and the law wisely says, should be, given the 
trial court regarding such matters. And this discretion 
is greater when exercised in excusing jurors from serving 
in a trial where their qualifications are in grave doubt 
than in their retention. In the. latter case, if it be deter
mined that a juror was disqualified, and yet he is retained, 
it results in substantial prejudice to one of the parties liti
gant. This rule is founded in wisdom and the necessities 
of the case. Its tendency in all cases is to secure a trial 
jury altogether unbiased and entirely qualified to try the 
issues of fact. It comes nearest in securing a jury measur
ing up to the ideal of perfection. If a substantial doubt 
arises or there is uncertainty as to the qualifications of a 
proposed juror, from his voir-dire examination,-a doubt 
having a reason for its basis and regarding a question 
which the juror shows indecision and uncertainty,-can it
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be said, because such a juror is excused, that an error has 
been committed, affecting the substantial rights of one of 
the parties, for which a cause must be reversed and a new 
trial had? The trial court was required to pass upon the 
jurors' qualifications in the light of their entire examina
tion as to their qualifications. The jurors were before the 
court. Their answers, as given, and their manner of giving 
them, were heard and observed by the presiding judge. He 
was in a position to note their demeanor, their action, 
the intonations of their voice as questions were answered, 
the hesitancy or promptness with which answers were 
given, the positiveness or lack thereof in the answers given, 
and from such examination very properly reach a conclu
sion altogether warranted, which perhaps would not appear 
so clearly when the record alone of the examination, as 
prescrved, is resorted to for a determination of the question 
and the correctness of the ruling. It is observed by this 
court in Basye v. State, 45 Nebr., 261, 278: "Manifestly, 
it is the duty of the trial court to decide as to the fact of 
qualification of the person challenged from a consideration 
of his entire examination and such other evidence and cir
cumustances as tend to throw light upon the subject. The 
trial court in determining the fact of qualification is not 
confined to the answers of the juror alone, but may con
sider his appearance and general demeanor while undergo
ing examination." And it is held: "The finding of the 
trial court in deciding a challenge for cause will not be set 
aside by the appellate court unless it is clearly wrong." 
Says the supreme court of Missouri, on this phase of the 
subject, in State v. Baucric, supra: "Upon this showing 
the court excused him. This juror was in the presence of 
the court. It observed his manner, and probably, living 
in the same county, he was known to the judge, and a wise 
discretion was necessarily lodged with the judge in excus
ing him. Whether the juror stood indifferent between the 
state and the defendant was a fact which the court, under 
our laws, was required to determine, and his finding will 
not be disturbed unless manifest error appears." In State
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v. Miller, 29 Kan., 43, it is said: "A trial court in impanel
ing a jury to serve in a particular case should have and has 
a very extensive and almost unlimited discretion in dis
charging a person called to serve on the jury, who might, 
in the -opinion of the court, not make the fittest or most 
competent person to serve on that jury. But this rule 
should not be applied in retaining jurors." The rule 
stated in the case last cited was quoted approvingly and 
followed in Richdrds v. State, 36 Nebr., 17, 19, wherein 
will be found a discussion of the subject, and a number of 
other authorities to support the proposition. It follows 
that the defendant's contention that error was committed 
by the trial court's ruling on the state's challenges for 
cause to the several jurors excused because of their opin
ions regarding the infliction of capital punishment is not 
well founded.  

An exception was taken by the defendant to the twelfth 
instruction given the jury by the court on its own motion, 
and the giving thereof is now assigned as error. The in
struction is as follows: "If you believe from the evidence, 
beyond a reasonable doubt, that at the time of the alleged 
killing the defendant had entered the saloon of the said 
Ilerman Zahn for the purpose of feloniously and violently 
taking the money or personal property of said Herman 
Zahn from his person by force, intimidation or by putting 
said deceased, Herman Zahn, in fear, and that-in the prose
cution of that purpose the defendant shot the deceased, and 
thereby caused his death, then such killing under such cir
cumstances would be murder in the first degree. In other 
words, if from the evidence the jury believe beyond a rea
sonable doubt that the defendant killed said Herman Zahn, 
and also at the time of the killing that the defendant was 
engaged in an attempt to perpetrate a robbery upon the 
person of the said deceased, then the defendant would be 
guilty of murder in the first degree." It is strenuously 
urged by counsel for defendant that the instruction quoted 
above is erroneous, and especially the latter part thereof, 
beginning with "in other words," is fatally defective, be-
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cause therefrom is eliminated the element of purpose or 
intent to do the killing charged, which it is insisted is an 
essential ingredient of the crime of murder in the first de
gree, when a homicide is committed in the perpetration or 
attempt to perpetrate a robbery on the person of the de
ceased. The alleged error and the argument in support 
thereof are predicated on the propositions: First, that a 
proper construction of the language used, as found in sec
tion 3 of the Criminal Code, defining murder in the first 
degree, necessitates the conclusion that if a person is killed 
by one engaged in the perpetration of a robbery, or attempt 
to perpetrate that act, the killing must be intentional, or 

purposely done, and that an unintentional killing while 

perpetrating or attempting to perpetrate either of the 
felonies mentioned in the section would not constitute 

murder in the first degree, but, at most, only manslaugh

ter; and, secondly, that section 3 of the Criminal Code was 

adopted by the legislature of Nebraska from a similar sec

tion of the Criminal Code of Ohio, which at the time of its 

adoption had received a judicial construction by the court 

of last resort of that state, and therefore, applying the 

ordinary rule of construction as to such adopted statutes, 

it is to be presumed that the legislature of this state 

adopted with the act the construction then placed upon it 

by the Ohio supreme court, and that this court is bound by 

such construction. The construction contended for had 

been given the Ohio act prior to its adoption by this state, 

and it should, we think, be said that our legislature 

adopted in all its essential features the section as it existed 

in the Ohio Code, although, as will hereafter be noted, the 

two enactments are not identical in all respects; the differ

ence, in the main, being an additional method by which 

murder in the first degree might be committed, to that con

tained in the Ohio act. The two questions thus presented 

should perhaps be regarded as no- longer open for discus

sion in this jurisdiction, in view of the unequivocal decis

ion thereon in the case of Morgan v. State, 51 Nebr., 672, 

where it is held: "Homicide committed in the perpetratIon
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or attempt to perpetrate any rape, arson, robbery, or 
burglary is by section 3, Criminal Code, declared murder 
in the first degree. The turpitude of the act is, in the ex
ceptional cases mentioned in the statute, made to supply 
the place of deliberate and premeditated malice, while a 
purpose to kill is conclusively presumed from the intention 
which is the essence of the enumerated felonies." It is also 
held in the same case that the construction given to the 
section in the Ohio Code by the court of that state, and 
from which ours appears to have been adopted, was not of 
such binding force as to require this court to follow it, by 
the application of the rule of construction ordinarily ap
plied to adopted statutes which have received judicial con
struction by the courts of the state from which adopted, 
prior to adoption. In view of the importance of the ques
tions involved, and the serious consequences flowing from 
their determination adverse to defendant's contention, we 
have deemed it proper to again consider the matter briefly, 
and perhaps add something worthy of consideration to 
what is said in the opinion in Morgan v. State, supra.  

In support of the contention first mentioned, it is argued 
that a correct grammatical construction of the statute, 
which, by way of illustration, counsel- present in the form 
of a grammatical diagram, would, under a correct reading 
of the necessary parts of the section to the case at bar, be 
as follows: "Every person shall be deemed guilty of mur
der in [the] first degree if [such] person shall kill another 
person purposely in the perpetration of [a] robbery." Or, 
stated in another way, and in the usual arrangement of 
words, it is said that a fair reading of the section, so far as 
applicable, would be, "If any person shall purposely, while 
in the perpetration or attempt to perpetrate a robbery, kill 
another, every such person so offending shall be deemed 
guilty," etc.; that the word "purposely" qualifies each of 
the different modes of killing mentioned in the section; and 
Robbins v. State, 8 Ohio St., 131, is cited in support of 
this contention. But to us it appears that a fair reading 
of the statute, and a natural and rational construction,
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giving to the language used its ordinary and commonly ac
cepted meaning, and thus carrying into effect what may be 
regarded as the will, purpose and object of the legislature, 
and following the clear and decided weight of authority 
as to the underlying principles upon which it may be pre
sumed the legislature acted with reference thereto, require 
a different construction. The argument in support of the 
construction contended for is based almost exclusively on a 
strict grammatical construction, which sacrifices substance 
to form, and, when relied on solely, is an unsafe guide to 
follow. It is technical in the extreme, and, if adopted as 
a rule of -construction, would in many instances defeat, 
rather than give effect to, the legislative will. Nor are we 
ready to concede that a strict grammatical construction of 
the section necessarily leads to the conclusion insisted on, 
as we will note more fully hereafter.  

The generally accepted construction of the language 
used in .section 3 or similarly worded statutes enacted by 
legislatures in defining murder in the first degree, is that 
the purpose or intention to kill, when the slayer is engaged 
in the perpetration of, or attempt to perpetrate, one of the 
enumerated felonies, will be conclusively presumed from 
the felonious intention characterizing the act he is engaged 
in, and he is held responsible for all the consequences flow
ing from his felonious acts. The statute would read, when 
each of the two classes or different methods of killing Js 
stated separately, as follows: "If any person shall pur
posely and of deliberate and premeditated malice kill an
other; or if any person shall in the perpetration or attempt 
to perpetrate either a rape, arson, robbery or burglary or 
by administering poison or causing the same to be done 
kill another, every person so offending shall be deemed 
guilty of murder in the first degree." Or by omitting all 
the language not applicable to the offense charged in the 
case at bar, pertaining to the question being considered, 
the section would read: "If any person shall * * * in 
the perpetration or attempt to perpetrate any * * * 

robbery, * * * kill another; * * * every person so
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offending shall be deemed guilty of murder in the first 
degree," Morgan v. State, supra; Moynihan v. State, 70 
Ind., 126; Oregon v. Brown, 7 Ore., 186; Commonwealth v.  

Manfredi, 162 Pa. St., 144; People v. Mooney, 2 Idaho, 23; 
State v. Miller, 100 Mo., 606; Reddick v. Commonwealth, 
33 S. W. Rep. [Ky.], 416; State v. Gray, 19 Nev., 212; 
People v. Nichol, 34 Cal., 211. It is argued that the word 

"purposely" is meaningless if applied only to a killing 
committed with premeditation and deliberation, and yet 
further on in counsel's brief complaint is made because it 

is claimed the jury were not told, in defining murder in 

the first degree under the first mode mentioned in the sec

tion, that the act producing death must have been per

formed in pursuance of the previously formed purpose to 

kill; and it is doubtless true there must not only be a. pur

pose to kill, regarding which there has been premeditation 
and deliberation, but also that the act resulting in death 
must have been caused or brought about in pursuance of 
the previously formed purpose and design to kill. The 
word, therefore, fills an important office, and describes an 
essential ingredient of murder in the first degree, committed 
with deliberation and premeditation. It is also insisted that 
section 5, defining manslaughter, covers and includes an 
unintentional killing while a person is engaged in any un
lawful act, whether one of the felonies mentioned or other
wise, and that to construe the section under consideration 
as including an unintentional killing, as constituting 

murder in the first degree, is in conflict with that sec
tion. We regard it otherwise. That section provides gen

erally that an unintentional killing without malice, while 
the slayer is in the commission of an unlawful act, shall 
constitute the crime of manslaughter. By the common 
law every homicide committed in the perpetration of a 
felony was murder, and this whether there was any prece
dent intention of doing the homicidal act or not. 1 Hale P.  

C., 465; 1 East P. C., 255; 1 Hawkins P. C., 112, ch. 29, sec.  
11; 4 Cooley, Blackstone Commentaries, 200, 201. The leg
islature, because of the more enlightened age and humane
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trend in providing for the administration of the criminal 
law, has restricted the crime of murder, when a homi
cide is committed intentionally or unintentionally, 
while the slayer is engaged in a felonious act, to the few 
felonies enumerated, which are, for baseness and de
pravity, of the most flagrant character, and where 
the wickedness of heart and mind is of the most pro
nounced type. Because of the felonious intent and moral 
turpitude actuating the transgressor, the law transfers 
the wrong intent and purpose from the one to the 
other, and holds the slayer bound by and responsible for 
the consequences flowing from the felonious act engaged 
in. In all other felonies where an unintention1 homicide 
is committed while the slayer is engaged in the unlawful 
act, the legislature, in its wisdom, has said the offense 
should be reduced in degree from what it was at common 
law to that of manslaughter. Such a construction ap
pears to us rational, in consonance with the development 
of criminal jurisprudence, and supported by the clear 
weight and trend of modern judicial decisions. See Moyni
han v. State, and other authorities cited, supra; State v.  
Hopkirk, 84 Mo., 278; People v. Vasquez, 49 Cal., 560; 
Titus v. State, 49 N. J. Law, 36; Buel v. People, 78 N. Y..  
492; People v. Greenwall, 115 N. Y., 520.  

As to the second question involved in the proposition 
under discussion, it is argued that because of the adoption 
of section 3 by the legislature of this state from a like sec
tion of the criminal Code of the state of Ohio, which at the 
time of its adoption had been construed by the supreme court 
of that state to mean that the killing in the perpetration of 
either of the felonies therein mentioned, in order to con
stitute murder in the first degree, must have been purposely 
done, it is therefore conclusively presumed that the legisla
ture of this state adopted with the statute such construe
tion, and that the court is bound to give the section the same 
construction as though the legislature had in direct lan
guage expressed itself that a homicide committed in the per
petration or attempt to perpetrate either of the felonies 
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mentioned must be intentionally done, in order to consti
tute murder in the first degree. As heretofore stated, this 
particular phase of the question also received consideration 
and attention in the case of Morgan v. State, supra: and it 
was there held that this court was not absolutely bound by 
the construction placed upon the statute by the Ohio su
preme court and refused to follow that construction, be
cause they believed it to be unsatisfactory in reasoning, un
sound in principle and against the overwhelming weight 
of authority. The rule which generally obtains regarding 
the effect of a prior construction of the adopted statute 
doubtless is that, when the legislature of this state adopts 
such statute, the judicial construction which it has already 
received in such state is also adopted. Myers v. McGavock, 

.39 Nebr., 843, 847; Coffield v. State, 44 Nebr., 417; For
rester v. Kearney Nat. Bank, 49 Nebr., 655. If the rule 
mentioned is an unvarying one, and applies, without ex
oeption, alike to all adopted statutes which have been 
)udicially construed prior to adoption, the conclusion 
'eached in the Morgan Case can not be upheld, and, what

ever may be our views as to a proper construction of this 
statute, we are unalterably bound by the construction 
given by the Ohio supreme court, which ordinarily it is 

. presumed the legislature intended should prevail when it 
adopted the section under consideration. It is, we think, 
commonly understood and the generally accepted belief, 
that our Criminal Code, as enacted in 1873, was largely 
borrowed from the Code of Ohio; and while other statutes 
of different states were in substance the same, and the 
underlying reason and principles involved in a proper con
struction applicable alike to all, yet the phraseology of our 
statute makes it manifest that it was borrowed from Ohio, 
rather than from any other of the different commonwealths 
having substantially the same enactments. The Ohio 
statute provides "that if any person shall purposely, and 
of deliberate and premeditated malice, or in the perpetra
tion, or attempt to perpetrate any rape, arson, robbery, or 
burglary, or by administering poison, or causing the same
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to be done, kill another; every such person shall be deemed 
guilty of murder in the first degree; and, upon conviction 
thereof, shall suffer death." Our statute of 1873 was not, 
as will be observed, identical in all respects with that of 
Ohio, heretofore quoted. It reads as follows: "If any 
person shall purposely, and of deliberate and premeditated 
malice, or in the perpetration, or attempt to perpetrate any 
rape, arson, robbery, or burglary, or by administering 
poison, or causing the same to be done, kill another; or, if 
any person, by willful and corrupt perjury, or by suborna
tion of the same, shall purposely procure the conviction and 
execution of an innocent person; every person so offending 
shall be deemed guilty of murder in the first degree, and, 
upon conviction thereof, shall suffer death." General 
Statutes, 1873, p. 720, ch. 2, sec. 3. While our statute is 
in the main the same as the one copied from Ohio, there is 
a basis for the contention that, because of the difference of 
the wording of the two statutes, the presumption does not 
necessarily follow that our legislature also adopted the 
construction put upon the Ohio statute by the supreme 
court of that state. It .may be argued that the fair and 
rational interpretation to be given to our statute and the 
legislative intendment as first enacted is that, to constitute 
murder in the first- degree, there must, as first stated, be a 
killing purposely and with premeditation and deliberation, 
or, as last stated, the procurement of the conviction and 
execution of a person by perjury or subornation of perjury, 
purposely, willfully and corruptly, or, by the other modes 
named, the killing of another in the perpetration or at
tempted perpetration of either of the felonies therein enu
merated, without regard to the purpose or intention of the 
actor. It is entirely clear that in the first instance men
tioned in the section the killing must be intentional, and 
that the same is equally true in the instance last mentioned.  
As to the other class of murders mentioned in the section, 
there may be, and probably is, an uncertainty, justifying a 
rational difference of opinion as to a proper construction of 
the language used and the intent of the legislature,
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requiring a judicial construction as - to the meaning 
of the language used, and the legislative will when it 
enacted the statute. In Robbins v. State, supra [8 Ohio 
St., 131], it is held that the purpose to kill, as expressed 
in the statute, applies to the several classes of murder in 
the first degree therein mentioned, and that such interpre
tation results from a fair grammatical construction of the 
language used, and also from its reasonableness and con
sistency with the spirit of the laws of that state, as well as 
the context of the section in conjunction with other sec
tions of the statute. It is made manifest by a reading of 
the majority opinion in that case that in a large measure 
the construction given arose from an attempt to adhere to 
a strict grammatical construction of the language used, the 
arrangement of the words, and especially the manner of 
punctuation. It is said by the author of the opinion (p.  
175) : "This section is composed of one compound sentence, 
and is descriptive of three classes of homicide, to wit: 
First, that which is committed of deliberate and premedi
tated malice; second, that committed while in the perpetra
tion, or attempt to perpetrate a rape, arson, robbery, or 
!irglary; and third, that committed by administering 
poison, or causing the same to be done. The first clause, or 
distinct subdivision of the sentence, according to the punc
tuation, consists of the words, 'That if any person shall 
purposely.' And the question is, whether this preceding 
phrase 'purposely,' which qualifies the word 'kill,' in the 
latter part of the sentence, applies to each of the three 
several classes of homicide mentioned in the intermediate 
clauses of the sentence, or whether it is limited to the first 
class. The word 'purposely' is, by the authoritative punc
tuation of the statute, in a clause of the sentence distinct 
from that which makes 'deliberate and premeditated 
malice' a distinguishing feature in the first class of homi
cide mentioned; and it is the adverb qualifying the verb 
'kill,' which constitutes the predicate of the subject of 
each of the several intervening clauses of the sentence.  
Now, it appears to be a rule of syntax that, where an

484 NEBRASKA REPORTS. [VOL. 63



JANUARY TERM, 1902.

Rhea v. State.  

antecedent adverb in the first clause qualifies a verb in the 
closing part of the sentence, forming the predicate of 
the subject of several distinct intermediate clauses of the 
sentence, such qualification of the predicate applies to the 
subject of each of such intervening clauses, unless some 
word or words are used expressly limiting it to a part. * * * 
Taking the language of the statute, therefore, according to 
its proper and grammatical signification, the word 'pur
posely,' which is expressive of the intention of the party, 
and qualifies the verb, which is the predicate of the several 
clauses preceding it, not being expressly restrained or 
limited in its operation, applies to each of the three classes 
of homicide specified in the sentence. The words of the 
section, therefore, taken in their proper signification, and 
according to their grammatical construction, make a pur
pose to kill an essential ingredient in each of the several 
classes of the crime of murder in the first degree, as de
fined by the statute." 

In view of what has been said, we now turn to our own 
statute, as amended in 1893, wherein it is provided that the 
jury, in its discretion, may determine whether the death 
penalty shall be inflicted or the accused be imprisoned in 
the penitentiary for life, on conviction of murder in the 
first degree. The comma after the word "purposely," 
which is found in the original section and in the Ohio stat
ute, has been omitted, so that the section now reads: "If 
any person shall purposely and of deliberate and premedi
tated malice, or in the perpetration or attempt to perpe
trate any rape, arson, robbery, or burglary, or by adminis
tering poison, or causing the same to be done, kill another;" 
etc. Session Laws, 1893, p. 385, ch. 44. It is true that 
in the compilation of the statutes after the passage of the 
amended sec-tion a comma appears, as in the original sec
tion, after the word "purposely"; but an inspection of the 

enrolled bill as approved by the governor shows this to be 
an error of the compiler. The change, though small, is not 
without significance. At every session of the legislaturc 

there are a number of lawyers in both branches of learning,

485Voo. 63]



NEBRASKA REPORTS.

Rhea v. State.  

ability and experience,-those who are familiar with the 
trend of judicial decisions and the rules of statutory con
struction. A purpose to alter the section by amendment, 
and thereby avoid the force of the rule contended for by 
reason of the prior judicial interpretation by the supreme 
court of Ohio, when this state adopted this section of the 
statute, is inferable, because the modification is regarding 
a point on which, in a marked degree, that decision rested.  
It is probable that no general amendment of the law de
fining murder in the first degree was deemed wise, nor any 
amendment, save as to punishment, deemed advisable. The 
fact that the construction given the statute of Ohio by the 
courts of that state stands conspicuously alone among the 
many adjudications on the subject, and the fact that the 
statute of that state has been repealed, and a new one 
enacted, substantially different, justify us in refusing to 
follow the view expressed in the decision referred to, unless 
irrevocably bound by the rule invoked as to the adoption 
of the judicial construction placed upon the statute at the 
time of its adoption into the Code of this state. The rule 
is not an unvarying and inflexible one. It is not a con
clusive presumption to be applied in all cases. It has its 
proper limitations and exceptions, and when a statute 
which has received a judicial construction is amended in 
respect of a matter and on a point regarding which such 
prior construction in a large measure rests, the reason for 
the rule fails, and with it the rule itself ceases in its ap
plication. For the same reason the rule does not apply 
with full force when the adopted statute is not in all re
spects, or in its scope and effect, similar to the statute of 
the state from which adopted, although in its main fea
tures the same. We conclude, therefore, that by the in
corporation into the statutes of this state of the statute of 
Ohio which defines the crime of murder in the first degree, 
in so far as it has been adopted, and with the amendments 
made thereto by the legislature of this state, it does not 
necessarily follow, nor is it conclusively presumed, that 
the construction placed thereon by the courts of Ohio wAs1
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adopted with the act by the legislature of this state, and 
that this court, under the circumstances, and in view of 
the subsequent legislation, is justified in adhering to the 
rule announced in Morgan v. State, supra, and that on 
principle, and in harmony with the great weight of judi
cial authority as to the proper construction of such stat
utes, we hold that the purpose to kill is not an essential 
ingredient when a homicide is committed in the perpetra
tion or attempt to perpetrate, one of the enumerated fel
onies in said section mentioned. In Goulam v. Doull, 9 
Pac. Rep. [Utah], 568, it is held: "The indorporation into 
the laws of Utah of a statute of another state does not 
necessarily carry with it the adoption of the construction 
of the courts of the latter state upon such statute." Says 
the author of the opinion: "But it is argued that we took 
the section of the statute under consideration from Cali
fornia, and that it has received a different construction in 
that state, and that our legislature must be presumed to 
have adopted the statute with the construction put upon 
it by the courts of California. This rule is not absolute.  
Cathcart v. Robinson, 5 Pet. [U. S.], 265. The statute, as 
we have seen, was construed by Massachusetts and Iowa 
before it was adopted in California, and the California de
cision seems to us to be opposed to the weight of authority, 
and of sound reason, and to be a departure from the pre
vailing interpretation." The rule there announced was in 
the same case affirmed by the supreme court of the United 
States. Coulam v. Doull, 133 U. S., 216. To the same 
effect are: Whitney v. Fox, 166 U. S., 637; Cathcart v.  
Robinson, 5 Pet. [U. S.], 264; Jamison v. Burton, 43 Ia., 
282; Oleson v. Wilson, 52 Pac. Rep. [Mont.], 372. The 
instruction complained of, we hold, states the law cor
rectly, and that error can not be successfully predicated 
on its being given to the jury.  

Another instruction given the jury is excepted to by the 
defendant, which appears to be a verbatim restatement of 
the one given in the trial of the case, and sustained by this 
court, in Carleton v. State, 43 Nebr., 373. The same al-
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leged error was therein considered, and decided adversely 
to the contention that it was prejudicially erroneous. The 
question was again before the court, on substantially the 
same instruction, in Savary v. State, 62 Nebr., 166, and 
the instruction upheld. While the instruction could prob
ably be improved some in its phraseology, and thus avoid 
any possible ground of criticism, when considered as a 
whole the law is correctly stated, and it should not be con
demned for an imperfection so slight and unsubstantial.  
The ruling on the soundness of the instruction and the rea
sons therefor given in the Carleton Case are deemed amply 
sufficient to sustain the one in the case at bar. That part 
of the instruction wherein it is said: "If a person has 
aictually formed the purpose maliciously to kill, and has 
deliberated and premeditated upon it before he performs 
the act, and then performs it, he is guilty of murder in the 
first degree," is criticised because it is not stated that the 
act must be done in pursuance of the previously formed 
design. But it is stated in the first part of the instruction 
-- and the whole instruction must be considered and con
strued with reference to all its parts-that the act must be 
performed in furtherance of the design or purpose previ
ously formed. And in the portion of the instruction ob
jected to the only reasonable and natural conclusion to be 
reached by a reading thereof is that after the act has been 
conceived, thought of, weighed and considered and then 
performed,-that is, the same contemplated act, upon 
which the deliberation and premeditation has been had, 
carried into execution,-this would be murder in the first 
degree. When taken in connection with the facts in the 
case as disclosed by the evidence, the instruction is suscep
tible of no other rational view. We do not think the por
tion of the instruction excepted to is fairly subject to the 
criticism offered.  

Complaint is made because of the trial court's refusal to 
give the following instruction requested by the defendant: 
"The court instructs you that proof of robbery after the 
shooting of Herman Zahn is not proof that the accused,
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William Rhea, intended to rob him at the time of such 
shooting. If the shooting occurred as an incident of an 
angry dispute or altercation between others, in which the 
accused, William Rhea, became embroiled, and the said 
accused simply did the shooting under the excitement in
cident to such broil, and without any purpose to rob up 
to that time, but after the shooting formed the purpose to 
rob, then the accused would not be within the requirement 
of those words; and, unless the evidence satisfies you be
yond a reasonable doubt-that is to say, to a moral cer
tainty-that the accused actually had the purpose or in
tention to rob at the time of the shooting, in the sense 
above in this instruction mentioned, then, under the re
quirement of said words in said section 3 of our Criminal 
Code, you have no right to find the said accused guilty of 
murder in the first degree." That portion of the instruc
tion referring to the shooting as being incident to an angry 
dispute or altercation between others, in which the accused 
became embroiled, is not, in our judgment, based on any 
evidence in the case, and has no foundation for its exist
ence. We find nothing disclosed by the bill of exceptions 
to give color to the theory that the accused became em
broiled in an altercation with others, and did the shooting 
under the excitement incident to such broil. The instrue
tion was, we think, properly refused, because its effect 
could be only to mislead the jury, and was regarding the 
possible existence of facts not disclosed by the evidence.  
In an instruction given the jury by the court, they were 
advised, in clear and explicit language, that before they 
could find the defendant guilty of murder in the first de
gree, while in the perpetration or attempted perpetration 
of a robbery, they must find "that there should first be 
the intention to rob, and that the killing should be done as 
a part of the perpetration or attempted perpetration of 
such intended robbery," and unless it was found that the 

accused, at the time of shooting the deceased, "intended to 
rob him, and that such intention to rob was already formed 
in the mind of the accused at the time of such shooting,"
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the defendant could not be found guilty of murder in the 
first degree. This instruction fully covered the proposition 
stated in the refused instruction, save wherein it was in
applicable because not based on any evidence in the case.  
We perceive no error in the ruling of the court in refusing 
the instruction of which complaint is made.  

The information contained four counts. By the fifth in
struction given the jury they were told: "You are in
structed that the fourth count of this information does not 
charge any material allegation as against the defendant 
on trial, William Rhea, which is not contained in the first 
three counts; and, for the purpose of this case, you need 
not pay any attention to the said fourth count." Instruc
tion 22 is as follows: "You will be furnished with five 
forms of verdicts, as follows: One finding the defendant 
guilty of murder in the first degree, and fixing the penalty 
of death; another finding him guilty of murder in the first 
degree, and fixing the penalty of imprisonment in the peni
tentiary during life; another finding him guilty of murder 
in the second degree; another finding him guilty of man
slaughter; and another finding him not guilty. From 
these you will select the one you desire to use, and sign 
and return the same." It is insisted that the last instruc
tion is in conflict with the fifth instruction, and submitted 
the offense charged in the fourth count to the jury, and is, 
therefore, prejudicially erroneous. We are unable to agree 
with counsel that the latter instruction in anywise af
fected the former. The fourth count was unqualifiedly 
withdrawn from the jury, and the instruction complained 
of was altogether applicable and consistent with a submis
sion of the case on the other three counts; but, even if it 
did, there could arise no prejudice against the defendant, 
as the fourth count, as to him, was but a repetition of the 
same allegations contained in a prior count. It differed 
from the other count only in that in it another of the de
fendants informed against jointly with the defendant Rhea 
was charged as an accessory, and not a principal. The 
instruction is also complained of because the jury were not
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submitted a separate form of verdict finding defendant 
Rhea not guilty of the first count in the information. The 
first count charged the defendants with killing the deceased 
by shooting, with deliberate and premeditated malice; in 
the second count the offense was alleged to have been com
mitted with deliberate and premeditated malice while in 
the perpetration or attempted perpetration of a robbery; 
and in the third count the killing was declared to have 
been done in the perpetration or attempted perpetration of 
a robbery, no deliberate and premeditated malice being 
alleged. The three counts charge that the defendant com
mitted the homicide charged, with deliberation and pre
meditation, and in the perpetration or attempted perpe
tration of a robbery. The plea of not guilty raised the 
issue of fact as to the killing being done either with de
liberation and premeditation, or while engaged in the per
petration or attempted perpetration of a robbery. Each 
count charged murder in the first degree, under the provis
ions of section 3 of the Criminal Code.. Each charged the 
offense to have been committed at one and the same time, 
and by the same identical acts. The counts were not in
consistent with or repugnant to each other. They did not 
vary or differ in any degree or manner, save premeditation 
and deliberation was charged in one instance and not in 
the other. There could be but one conviction and one 
sentence, or one acquittal, which would completely dis
pose of all issues raised. The general verdicts in blank 
form submitted to the jury responded to these issues, and 
a finding generally of guilty of the charge preferred, or not 
guilty, was not, and could not in any manner be prejudicial 
to the rights of the defendant. In Wilson v. State, 20 
Ohio, 26, it is said: "We think it prudent in the case of 
distinct and independent offenses, especially where they 
are made so by the statute, and are subjected to different 
degrees of punishment, to require the jury, in the absence 
of a general verdict, to affirm or negative each charge, in 
their finding." The rule was quoted approvingly and 
adopted by this court in Williams v. State, 6 Nebr., 334,
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and Casey v. State, 20 Nebr., 138. In the case at bar the 
information by the different counts charged but the one 
offense of murder in the first degree, the counts varying 
in form only to meet the proofs as to the manner by which 
the homicide was committed; and a general verdict of 
guilty as charged responded to the issues raised. The pun
ishment which could be imposed by the verdict returned 
must be fixed by the jury on the general verdict, and no 
further prosecution can be had on any of the counts therein 
contained after final judgment is once rendered. The rule, 
as we understand the authorities, is that, when the same 
crime is charged by different counts of an information to 
have been committed in different ways and by different 
means, it is for the jury, on the evidence adduced before 
them, to say whether the defendant is guilty of the offense 
charged by a general verdict; and this whether committed 
in the manner and form charged by either of the counts 
contained in the information. Wharton, Homicide, secs.  
819, 906; State v. Baker, 63 N. Car., 276; Buck v. State, 
1 Ohio St., 61; Wilson v. State, supra; Robbins v. State, 
8 Ohio St., 131; Boosc v. State, 10 Ohio St., 575; Adams v.  
State, 29 Ohio St., 412; Commonwealth v. Flanagan, 7 
Watts & Serg. [Pa.], 415, 418.  

During the oral argument to the jury by counsel for the 
state it is claimed one of the attorneys used the following 
language: "Nothing can restore the once loving hands 
and kind affections of Herman Zahn to his fatherless little 
children. All they can do, is to stand at the new made 
grave and behold the spot where lies their loving parent." 
Objection to the language was made, to which the court 
made no ruling. No further objections or criticisms of 
counsel in arguing the case appear. The language cer
tainly does not amount to such misconduct as to prejudice 
the substantial rights of the defendant and require a re
versal of the judgment. We are not prepared to say it was 
outside the lines of a proper discussion. It was but speak
ing of the sad consequences of the tragedy, and asking for 
a consideration by the jury of all facts bearing on the homi-
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cide, and resulting therefrom. The language was probably 
used that a livelier appreciation might be had of the enor
mity of the offense, and great wrong done to those depend
ent on the deceased, and to society at large. The objection 
is untenable.  

Lastly it is urged that the evidence is insufficient to sup
port a verdict of guilty of murder in the first degree; that 
there is a failure of the required proof to establish the ele
inents of premeditation and deliberation, or that there was 
a felonious intention to perpetrate or attempt to perpe
trate a robbery, and that the killing was done while en
gaged in -such perpetration or attempted perpetration of 
a robbery. The paramount facts in the. case, as disclosed 
by the record, essential to establish the crime charged, are, 
in our judgment, fully established by the evidence. Briefly, 
the main features of the transactions resulting in the homi

cide, as shown by the evidence, are, in substance, the fol
lowing: The three defendants charged jointly with the 

commission of the crime came to the village of Snyder, in 
Dodge county, in the afternoon of January 4, 1901. They 
were strangers to the citizens in that vicinity. They re
mained during the afternoon and evening, until about half 
past eight or nine P. M., when the homicide was committed.  
In the village were two saloons adjoining each other, and 
on the east side of the main street, running north and 
south. A plank sidewalk in front of the two buildings was 
constructed along the street, such as are usually found in 
small towns. The defendants were in and out of the two 
saloons during the afternoon, and drinking some,-mostly 
beer. They ate their lunch in the saloon of the deceased, 
which is situated north of the other one. About 7:30 P.  

M. a citizen of the village, one Orley, passed into the south 
saloon and found defendants, shaking dice at the bar, who 
invited him to take part in the game, which he did. After 

shaking dice for a short time he dropped from the game.  
The defendants contihued in the sport for a short time 

longer, and then passed out of the south saloon. Orley 
soon after passed out, also, and into the saloon of the de-
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ceased just north. In a short period of time thereafter 
Orley and one Schneider passed from the saloon of the 
deceased to the sidewalk in front, where they found the 
defendant standing with his two companions. Without 
other words, and almost immediately after Orley and the 
party mentioned had reached the sidewalk in passing out 
of the. saloon, one of the defendants,. Gardner by name, 
asked Orley, as testified to by him, "What the hell we were 
rubber-neckin' at him for," and said, "Do you think we are 
Pat Crow?" Orley answered, saying, "I ain't rubber
neckin' you." The defendant Rhea then moved as if to 
go behind Orley, who told him not to try to -get behind 
him, as he did not allow anybody to get behind him. Just 
then defendant Rhea pulled his gun or revolver and told 
Orley to "get." This is the only evidence that by any pos
sibility could be regarded as proof of any broil, quarrel 
or dispute prior to the homicide. Orley and Schneider re
treated hastily into the saloon, and passed hurriedly to 
the rear door, through which they left the building. In 
going from the front to the rear door, Orley passed by the 
deceased, who was sitting at a card table near the centre 
of the room, which was forty or fifty feet in length, and 
paused only long enough to say to him in a moderate tone 
of voice, "those fellows out there have guns," or some 
similar remark. At the same time and closely following 
Orley and Schneider from the sidewalk into the saloon, 
the defendants Rhea and Gardner entered through the 
front door, with their revolvers drawn, and with the com
inand to "throw up hands" to those within the building, of whom there were -fifteen or twenty. No resistance was 
offered by any and many escaped through the rear door.  
Zahn, the deceased, arose from his chair near the centre 
of the room, and with his hands partly raised, started 
towards the defendants saying, or intending to say, "No 
shooting in here," or "Don't shoot in here," and before 
completing the sentence he was fatally shot in the abdo
men by the defendant Rhea. He expired in about an hour 
thereafter. It is further shown by the evidence that after



JANUARY TERM, 1902.

Rhea v. State.  

the shooting the defendant went to the deceased, kicking 
him, and saying, "You are not much hurt," or words to 
that effect. Gardner, immediately succeeding the shoot
ing, began to pace from the front to the centre of the room 
and back again, brandishing his revolver at those within 
the building and terrorizing them, for the purpose of pre
venting resistance or interference with their plans. De
fendant Rhea passed behind the bar of the saloon or coun
ter, threw down the cash register, broke it open, and also 
broke into what was apparently the money-drawer in an 
iron safe in the building. During the time the defendant 
also came from behind the bar, and searched the pockets 
of the deceased. After the events narrated had transpired, 
the three defendants left the building, and passing down 
the alley by its side, escaped to the eastward. The homi
cide was of a most aggravated character, and without, ap
parently, any extenuating circumstances. The defendants 
were seemingly bent on mischief of the most atrocious 
character. They proceeded to the business with a reckless 

disregard of life, a cool determination and desperation 
seldom displayed in the annals of crime. They were ob
viously bent on violence, and boldly set at defiance the law 
and the rights of the individual to security in his person 
and property. The evidence amply justifies the finding of 
the jury, and the verdict but vindicates the majesty of the 
law. The defendant has been accorded an impartial trial 
and all his rights, to which he is entitled before conviction 
of the crime charged, have been fully preserved by a com
pliance with the forms and substance of the wise and 
humane provisions of the law for the protection of the in
nocent as well as the punishment of the guilty. We find 
no prejudicial error in the record, and the judgment com
plained .of should be, and accordingly is, in all things 
affirmed.  

It is ordered that Friday, April 25, A. D. 1902, be, and 

the same is hereby, fixed and appointed as the day for car
rying into execution the judgment and sentence of said 

district court.
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NoTE.-Grammar, punctuation. Common sense should prevail over 
strict grammatical rules, and punctuation should not control. Gyger's 
Estate, 65 Pa. St., 311. The punctuation of a statute is not to be con
sidered. Cushing v. Worrick, 9 Gray [Mass.], 382; Hamilton v. Steamboat 
Hamilton, 16 Ohio St., 428, 432.-REPORTEB.  

STATE OF NEBRASKA, EX REL. MEYER GREEN, V. JOHN 

POWER, SHERIFF.  

FILED JANUARY 8, 1902. No. 12,371.  

1. Constitution: BILL: TITLE: PURPOSE OF CONSTITUTIONAL PROVISION.  

The purpose of the constitutional provision that "No bill shall 
contain more than one subject, and the same shall be clearly 
expressed in its title," was intended to prevent surreptitious 
legislation and not to prohibit comprehensive titles. The test 
is not whether the title chosen by the legislature is the most 
appropriate, but whether it fairly indicates the scope and pur
pose of the act. State v. Bemis, 45 Nebr., 724.  

2. Protection of Corporatign Employees. A legislative enactment, the 
title of which is "An act to provide for the better protection 
of the earnings of laborers, servants and other employees of 
corporations, firms or individuals engaged in interstate busi
ness," comprehends legislation providing for the punishment of 
those who violate the provisions of the act by doing the things 
therein declared unlawful.  

3. Defective Complaint. A complaint drawn under the provisions of 
section 5310 of the Code of Civil Procedure is fatally defective, 
and charges no violation of the law, if it fail to charge that the 
complainant is the head of a family, and that the wages sought 
to be affected by the acts complained of are the wages exempt 
by law to laborers, etc., for not exceeding a period of sixty 
days.  

ERROR from the district court for Douglas county.  
Tried below before BAKER, J. Reversed.  

Alexander Altschuler, for plaintiff in error.  

George W. Shields and H. E. Burnan, for the state.
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HIOLCOMB, J.  

The petitioner applied for and was denied a writ of 
habeas corpus by one of the judges of the district court of 
the fourth judicial district. By proceeding in error he 

brings his case here for review of the proceedings had and 
ruling made on his said application. After a preliminary 
hearing on a complaint for violating the provisions of sec

tion 531c of the Code of Civil Procedure, relative to ex

emptioni of sixty days' wages of laborers, mechanics, and 

clerks who are heads of families, he was ordered to enter 
into recognizance for his appearance at the next term of 

the district court, and, in default of such recognizance, was 

duly committed to the jail of the county until such term 

should be holden.  
It is argued and assigned as error that the petitioner's 

detention is unlawful, because the provisions of the act, 
under and by virtue of which he is held, are invalid, not be

ing embraced within the title of the act of which they form 
a part, and because there are two subjects included in the 

act, both being in contravention of section 11, article 3, of 

the constitution, which declares that "no bill shall contain 

more than one subject, and the same shall be clearly ex

pressed in its title." It is also claimed that the complaint 

on which the petitioner is held to answer in the district 

court the charge preferred against him does not state any 

offense, nor charge a crime against the laws of the state.  

With reference to the error first assigned, the title of the 

act is as follows: "An act to provide for the better protec

tion of the earnings of laborers, servants and other em

ployes of corporations, firms or individuals engaged in 

interstate business." By the first section it is declared un

lawful for a. creditor of the persons sought to be protected 

to dispose of his or its claim or to institute suits, and by 
any process seek or attempt to seize, attach or garnish the 

wages of such person or persons earned within sixty days, 
for the purpose of avoiding the effect of the laws concern

ing exemptions. By the last section it is provided that the 

36
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party injured by a violation of the provisions of the act 

may recover the amount of the debt with costs, expenses 

and a reasonable attorney's fee, and the the person, firm 

or corporation guilty of the violation of the act shall be 

liable by prosecution to punishment by a fine not exceed

ing $200 and costs of prosecution. It is this latter portion, 

relating to a punishment by fine, which it is claimed is un

constitutional and void because not embraced within the 

purview of the title. The object of the act, as expressed 

by its title, is to protect the exempt wages of laborers and 

others engaged in like services who are heads of families 

from being seized, and the owner deprived thereof, by the 

process of garnishment or attachment or otherwise; to 

afford to the persons entitled to such exempt wages im

munity from seizure or attempted seizure of their wages so 

exempt, and due to them from their employer. To accom

plish this object, it is declared unlawful by any of the 

means mentioned to undertake to reach such exempt 

wages; and for the purpose of enforcing such provisions 

and to make the law effective two remedies were created,

one a civil and the other a criminal liability,-both of 

which may be resorted to for the purpose of accomplishing 

the object of the act; i, e., the protection of the employee 

in the wages due him, which the law declares exempt from 

seizure. There is but one object to be accomplished, and 

that is protection. This is secured by resorting to means 

that will effectively prevent the prohibited acts, and the 

legislature doubtless believed this could best be accom

plished by imposing a liability both civil and penal. One 

may be, and probably is, as efficacious as the other. Both 

are fairly comprehended by the title used by the legislature 

in expressing the subject regarding which the legislation 

is to be had. A civil liability alone as to those pecuniarily 

irresponsible was probably regarded as an insufficient de

terrent. The fact that a double remedy is provided does 

not mean that there are embraced in the act two distinct 

subjects. In a great deal of the legislation we meet with, 
two or more remedies are given for the purpose of effect-
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uating the object sought to be attained, and yet such legis
lation would not be obnoxious to the constitutional pro
visions that but one subject shall be expressed in the title 
of each act. Nor do we find any constitutional objection 
on the ground urged, that the provisions of the act for pun
ishment by fine and costs of prosecution are not embraced 
within the scope and subject as expressed in the'title. To 
protect the person around whom the statute throws the 
strong arm of the law means "to keep, as from harm"; 
"preserve in safety; guard; shield; defend; said of both 
persons and things with wide range of meaning." Stand
ard Dictionary. The words used as expressing the object 
of the act are of a most comprehensive kind, and suggest 
to the mind that all reasonable means may be resorted to 
in order to prevent any encroachment on the rights of those 
who come within the regis of the statute. If the law 
actively interposes and gives to the injured party a civil 
remedy, may it not with equal propriety vindicate itself 
for the same wrongful act out of which the civil liability 
arises by providing for and imposing a suitable punish
ment by fine? It occurs to us that either or both of the two 
remedies could with equal propriety be resorted to, and 
the legislation be altogether within the constitutional re

quirement that the title of an act should fairly express the 
subject embraced within the legislation enacted. The civil 
liability feature was considered and decided in favor of 
the validity of the act in the case of Singer Mfg. Go. v.  
Fleming, 39 Nebr., 679. That part of the act we now have 
presented was in that case not directly involved in the de
cision made, and may yet be regarded as undecided. The 
purpose of the constitutional provision, it is said, was to 
prevent surreptitious legislation and not to prohibit com
prehensive titles. The test is not whether the title chosen 
is the most appropriate, but whether it fairly indicates the 
scope and purpose of the act. State v. Bemis, 45 Nebr., 
724, 735, and authorities there cited. In White v. City of 
Lincoln, 5 Nebr., 505, 516, it is stated that the object "is 
to prevent surreptitious legislation by incorporating into
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bills obnoxious provisions, which have no connection with 
the general object of the bill and of which the title gives 
no indication. It will be sufficient, however, if the law 
have but one general object which is fairly expressed in the 
title of the bill." In the more recent case of State v. Bel
denbrand, 62 Nebr., 136, the title of the act under consid
eration is "to prevent the fraudulent transfer of personal 
property." Session Laws, 1877, p. 5. The act declared it 
unlawful to dispose of mortgaged personal property with
out the written consent of the mortgagee, and imposes a 
penalty for its violation. It is there observed by the pres
.ent chief justice: "The title of the act is extremely broad.  
Indeed, it is much more comprehensive than the act itself.  
The latter refers solely to transefers by mortgagors, whereas 
under the title all transfers of personal property, the effect 
of which would be to work a wrong or fraud upon some 
other party, might have been included. A law is not neces
sarily void because its title is comprehensive. Paxton & 
Hershey Irrigating Co.v.Farmers' & Merchants' Irrigation 
Co., 45 Nebr., 884; State v. Benis, 45 Nebr., 724; Van Horn 
v. State, 46 Nebr., 62. A title may be general, yet not 
necessarily void on that account. 'An act to amend the 
Code of Civil Procedure' has been upheld by this court.  
Gatling v. Lane, 17 Nebr., SO. The mere fact, however, 
that the legislature chose a title much more comprehensive 
than the matter covered by the body of the act, can not be 
objectionable. * * * The title in question is doubtless 
not so appropriate a one as might have been chosen, but we 
think it fairly indicates the scope and purpose of the act, 
and that a person reading it might expect legislation of 
this character in the body of the act." In State v. Bush, 
45 Kan., 138, the title to the act which was being consid
ered under a constitutional provision similar to our own 
was as follows: "An act to provide for and to regulate the 
registration of voters in cities of the first and second class, 
and to repeal all prior acts in relation thereto." The act 
provided for the manner of registration, declared it unlaw
ful to permit registration otherwise, and provided punish-
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ment by imprisonment in the penitentiary for its violation.  
The act was held to be within the scope and purview of the 
object as set forth in the title. Says Valentine, J.: "It is 
claimed, as we understand, that the title to the act is not 
broad enough to authorize a provision in the body of the 
act creating a criminal offense or prescribing a punish
ment therefor. We think it is. State v. Barrett, 27 Kan., 
213, and cases there cited; Durein v. Pontious, 34 Kan., 
353. The offense in the present case and the punishment 
therefor have relation to the general subject contained in 

the title to the act, which is the registration of voters in 

certain cities, and such offense and punishment are in

cluded within such subject within the meaning of the con

stitution. They clearly relate to the registration of vot

ers." See, also, State v. Barrett, supra. In Miles v. State, 
40 Ala.,39,it is held that an act entitled "An act the more 

effectually to prevent the offenses of grand larceny, arson 

and burglary" is not violative of the constitutional provis

ion which declares that "each law shall embrace but one 

subject, which shall be described in the title." See, also, 

Montgomery Mutual Building & Loan Ass's v. Robinson, 

69 Ala., 413; Allegheny County Home's Case, 77 Pa. St., 

77. Our conclusion is that the portion of the act relative 

to liability of prosecution and punishment by fine is not 

in violation of the provision of the constitution declaring 

that an .act of the legislature shall contain but one subject, 
which shall be clearly expressed in the title.  

It is our judgment that the complaint under which the 

petitioner is held does not charge a crime under the laws 

of the state. The charging part of the complaint is as fol

lows: "That Meyer Green on or about the 8th day of June, 

A. D. 1901, in the county aforesaid, and within the incor

porate limits of the city of Omaha, aforesaid, then and 

there being the owner and holder of a judgment against 

the said Frank McCall for the recovery of forty-one and.  

70-100 dollars,-the said judgment being in full force and 

effect, and the said Frank McCall being an employee of a 

corporation in the state of Nebraska,-did unlawfully as-
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sign and transfer said judgment to one H. J. Jacobson, for 
the purpose of avoiding the effect of the laws of the state 
of Nebraska, concerning exemptions." It is fatally defect
ive in not averring that the defendant was the head of a 
family, and that the exemptions sought to be reached by 
the act complained of were sixty days' wages of the com
plainant, which are by law not only exempt, but can not be 
lawfully made the subject of seizure or attempted seizure, 
by attachment or garnishment process or otherwise. It is 
the purpose and spirit of the law that the wages due labor
ers and others therein mentioned for a period of sixty days 
shall be absolutely exempt from attempted seizure or in
terference in the hands of the employer, and to undertake 
to evade the law in any of the ways prohibited by the act 
raises a civil liability and subjects the offender to the pun
ishment therein declared. Such is not, however, the law 
as to exemptions generally, and a person can not be prose
cuted criminally for attempting to seize property exempt 
from execution under the general provisions of the statute 
relative to exemptions to heads of families. To illustrate, 
the complainant may have had large sums due to him from 
his employer, far in excess of the sixty days' wages which 
is allowed him by special statute, and which greater sum 
is exempt, under the general exemption laws, to heads of 
families who have neither lands nor town lots; and yet 
would it be seriously urged that to attempt to seize such 
moneys in satisfaction of a valid judgment would visit on 
the party thus acting the penalties mentioned in the act we 
have under consideration? There can be but one answer, 
and that in the negative; and yet, from the averments of 
the complaint, this may -be all that was being attempted 
by the petitioner in the case at bar. Also, for all that is 
charged in the complaint, the complainant is a single man, 
not the head of a family, and entitled to none of the ex
emptions allowed by law. It should be made to appear 
that the person complaining is entitled to the exempt 
wages, and that the act complained of was for the purpose 
of evading the exemption laws exempting the wages of
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laborers and others mentioned, for a period not exceeding 
sixty days.  

For the reasons stated the ruling denying the petitioner 
a writ of habeas corpus is reversed, and a writ will be al
lowed as prayed.  

JUDGMENT ACCORDINGLY.  

NOTE.-In state v. Lauver, 26 Nebr., 757, the question was raised as 

to whether the provision of chapter 50, Compiled Statutes, punishing 

intoxication, was covered by the title of the original act. The court 
refused to pass upon the question, because it was argued ex parte.
REPORTER.  

SELZ, SCHWAB & COMPANY, APPELLANTS, V. GEORGE HOCK

NELL ET AL., APPELLEES.  

FILED JANuARY 8, 1902. No. 9,692.  

Commissioner's opinion, Department No. 1.  

1. Negligence: HINDERING CREDITORS. Where circumstances show 

clearly that, notwithstanding defendant's assertions of good 
faith, he was at least guilty of culpable negligence and was so 

placing his property as to hinder and delay the collection of his 

debts, under circumstances showing that by the exercise of any 
ordinary care he must have known this would be the result, 
the transaction will not be upheld when the other party partici
pates in the fraud.  

2. - : : CONSIDERATION: FACTS.. Evidence examined, and held 

to show at least enough facts within defendant's knowledge so 
that good faith towards his creditors demanded that he make 

so much investigation as would have shown the worthlessness 
of the consideration he was receiving for his property.  

3. Action to Set Aside Conveyance: INSOLVENCY: RETURN NULLA 
BONA. Where it appears clearly from the record that defendant 
is insolvent, and that executions have been returned against 
him unsatisfied, the fact that no execution has been issued on 

a judgment will not prevent an intervener from recovering upon 
it when conveyance is set aside in principal action.  

4. Fraudulent Grantee. Fraudulent grantees, who have disposed of 
the property conveyed to them, are chargeable as trustees on 
behalf of the grantor's creditors.



Selz v. Hocknell.  

APPEAL from the district court for Lancaster county.  
Heard below before HOLMES, J. Rehearing of case re
ported in 62 Nebr., 101. Judgment below reversed.  

Stephen T.. Geisthardt and Mockett & Polk, for appel
lants.  

Henry H. Wilson, contra.  

HASTINGS, C.  

An opinion on this case was rendered at a former hear
ing and appears at page 101, 62 Nebr. At that hearing 
there was no oral argument. There seems to have been a 
misunderstanding of appellants' position owing to a re
mark of appellants' counsel in his brief that he does not 
ask that any pure finding of fact by the lower court be 
overturned. The result was that the case seems to have 
been considered as turning upon a mere application of 
law. Counsel seems to indicate in his brief that he is not 
disputing the good faith in point of fact of Parker, the 
seller of the goods in question, but argues that his action 
tended to hinder and delay his creditors, and was there
fore constructively fraudulent, and that the action of de
fendants Simpson and Hocknell was with full knowledge 
that such would be the effect of their proceeding, and with 
intention of getting the advantage of it. At the former 
hearing this was taken as admitting the truth of Parker's 
declaration that from an examination of the lands offered 
for his stock he concluded that they were worth from $7 
to $10 an acre. Now, however, counsel for appellant in 
his brief on rehearing has gone too far the other way, and 
denounces the conduct of defendant Parker in such vigor
ous terms as seem scarcely compatible with due respect 
for the trial court or for this one. It was conceded at the 
former hearing that the lands were of no value whatever 
above the incumbrance of $8,500, which it was agreed 
should be placed upon them. But it was thought that, if
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Parker acted honestly under the supposition that they 
were valuable, his creditors could not complain. That the 

defendants Simpson and Hocknell knew that Parker was 
indebted and in failing circumstances, knew that these 
goods were worth at least $14,000 to $16,500 in cash and 

would invoice at cost prices $22,000, and traded for them 
lands which they knew to be entirely valueless beyond the 

amount of the agreed incumbrance, is admitted. The ques

tion remains simply as to whether Parker, in making this 

trade, was acting in such- good faith with his creditors 

that they are bound to accept the result. It appears, in the 
first place, that Mr. Parker had been having difficulty in 

meeting his bills, and had been asking extensions for a 

year or more. For about a year and a half he had been 

negotiating with Simpson in reference to trading his stock 

for land. It appears that he had made one previous trip 

to western Kansas to examine lands, and within two weeks 

before making this trade had visited Benkelman, in Dundy 
county, and had examined as many pieces of land in that 

immediate vicinity as he could do in one half day, and had 

returned to Benkelman for dinner. It seems that Simpson 

made no claim to having personal knowledge of the qual

ity of these lands. While at Benkelman, in Parker's pres

ence, Simpson made "a partial arrangement with a native" 

to examine the fifty-two quarter sections of land involved, 
and rate them as good, bad and indifferent. This "native" 

was a liveryman, as to whose disinterestedness and other 

qualifications as a land appraiser Parker seems not to have 

inquired. It is clear now, and by the slightest effort on 

his part would have been then, that it was not worth his 

while to ask. It did not matter to either buyer or seller 

in the least how the fifteen quarters which Parker was to 

get were selected. Parker then w'ent back to Lincoln, and 

almost immediately made the transfer of his stock. The 

first proposition had been to deed.him clear land on which 

he should make mortgages to the extent of $8,500, and then 

use the equities to settle with his creditors. This proposi

tion Parker refused to accept, because he would not render
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himself liable for deficiency judgments on the mortgages, 
claiming also that his wife would not sign them. This 
was after his examination of the land, as to which he does 
not say that he thought it was worth $7 to $10, but as to 
which he says "he had reason to think" it was worth that.  
What that reason was he does not say. He could hardly 
have believed that the linds farther from Benkelman, and 
outside of the valley, were more valuable than those near 
by. By his own testimony, all the lands examined were 
deserted. What single fact he learned that would indicate 
to him there was any such value in this land, he does not 
state, except that he saw crops out there that looked per
haps better than those around Lincoln. How crops looked 
around Lincoln in the last of August, 1895, is not in evi
dence. Thomas Hamilton, farmer, fifty-four years old, 
ten years in Dundy county, testifies to the value of forty
five quarter sections out of the list submitted. The total 
value, September 5, 1895, when the goods were transferred, 
he gives as $9,570 of the forty-five quarters, an average 
of $212.66. The other seven quarters were third grade.  
He says there might have been fifteen quarter sections 
selected which would have brought from $250 to $300 each, 
if unincumbered, but that there were no fifteen quarters 
in the lot worth anything near the amount of the $8,500 
incumbrance which was stipulated for. He had examined 
all the lands in company with Houston C. Winchester, 
Chester Thompson, S. J. McMurray and John H. Leslie.  
They all testified to substantially the same effect. W. H.  
Hoover and I. J. George were acquainted with part of the 
lands and agreed with them in their testimony. There is 
absolutely no rebuttal of this showing. The slightest in
vestigation, in g(ood faith, would have shown Mr. Parker, as 
undoubtedly it did, that these lands had no market value.  
equal to one-half the proposed incumbrance. That Mr.  
Parker made any investigation in good faith, can hardly 
be pretended. That he had no confidence in the value of 
these lands is shown clearly by his refusal to execute any 
mortgages for that precise reason, as well as because his
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wife would not sign. The explanation of his conduct in 
going to Benkelman and looking at a few pieces in the im
mediate vicinity and returning without making any effort 
to ascertain which were the good, bad and indifferent sec
tions, leaving the whole matter to be determined by a 
liveryman in the employ of Simpson, and then closing up 
the trade without waiting for his report, must be that he 
did not desire any very definite information about these 
lands, which he was going to put off upon his creditors.  
That there was anybody in Benkleman from whom he 
learned that these lands had any market value at all, is not 
pretended. It appears that 1895 was the third year of fail
ure, and by September 5, when this trade was made, the 
fact of a failure for that year was thoroughly established.  
Mr. Parker could not shut his eyes to the plain truth about 

these lands, and claim good faith in supposing them valu
able. It is true that Mr. Parker says that he paid $5,700 
of the money he received upon his indebtedness to the First 

National Bank of Lincoln, but we are constrained to 

think that this transaction was not in good faith on Mr.  
Parker's part, nor made because he was honestly deceived 

as to the value of these Dundy county lands, which he 

never took any steps to select, which were so worthless 

that Simpson did not get the mortgage upon them, and as 

to which Simpson himself remarked a few weeks later that 

he would nottake them back at any price. The district 

court, and this one at the former hearing, did not give full 

effect to this undisputed evidence. That Mr. Parker, in 

getting this land incumbered to twice its value for his 

general creditors, was in good faith doing what he re

garded was for their interest as well as his own, is simply 
impossible to believe.  

Counsel for appellant, in his reply brief makes the gen

eral proposition, "It will not do to say that, because a 

trial judge is so constituted morally that he can not see 

fraud in a shady transaction, therefore this transaction 

does not constitute fraud." At the hearing he disclaims 

any personal application of this to the trial court, or to
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this one, but, in our opinion, it conveys a disrespectful 
allusion, which would -have called for the striking of the 
brief from the files, if complaint had been made on that 
ground and the court's attention called to it. Mr. Parker 
seems to have been a man of high standing and reputation.  
Counsel seems to have conducted his case with a view to 
that, and to have carefully avoided attacking him both at 
the trial in district court and in the original brief on ap
peal. When counsel hesitates to assail Parker's good faith, 
he ought not to complain of any court which declines to 
find against it. It must be impeached, or this action fail.  
This suit is based on express allegations of fraud on 
Parker's part, and participated in by Simpson and Hock
nell. If Parker's action was in good faith, there is no ac
tion here. The trial court was justified in hesitating to 
find against his positive assertion to the contrary that he 
had an intention to interfere with the rights of his credit
ors, merely because of the peculiar manner in which he set 
about as he claimed to protect them. It seems to us, how
ever, clear that in taking these worthless lands under cir
cumstances that indicate, especially in view of his later 
actions, that he knew them to be worthless, he was not 
acting in good faith, and no asseverations of it on his part 
can whitewash the transaction.  

It appears that in the case of one of the interveners no 
execution was ever issued on the judgment. It is not 
thought that this should prevent a recovery where it amply 
appears from other parts of the record that the judgment 
debtor is wholly insolvent, and the judgment unpaid.  
Sayre v. Thompson, 18 Nebr., 33, 39. No question seems to 
be raised here by defendants as to this point. His cred
itors were entitled to the same regard he showed for him
self and his wife in refusing to make mortgages on these 
lands. It appears by the admission of Simpson himself 
that this stock of goods was worth at least $14,000. It 
appears also by his clear admission that nothing was ever 
given for it except the $8,500. The lands in fact were 
never either selected, mortgaged or conveyed. It was 
worth no one's while to have it done
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The judgments of the plaintiff and of the interveners in 

this action are as follows: Selz, Schwab & Co., November 

16, 1895, $1,000; costs, $31.85; increased costs on execu

tion, 60 cents. Hazen B. Goodrich & Co., February 27, 

1896, $67.45; costs, $1.45. Little, Maxwell & Co., Decem

ber 9, 1895, $898.60; costs, $1.45. Henry Schwab and 

Alfred Schwab, October 19, 1895, $170.50; costs, $4.35.  

Bentley Shoe Company, September 28, 1896, $150.07; costs, 

$1.70. J. Richardson & Co., March 30, 1896, $86.40; costs, 

$1.45.  
It is recommended that the decree of the district court 

be reversed, and a decree entered and a finding made in 

this court of the amount due the plaintiff and the several 

interveners, and that the same is due from the defendant 

Hocknell and the estate of William Simpson, deceased, 

a decree entered for the payment of that amount, and exe

cution therefor awarded, and such decree certified to the 

district court of Lancaster county for execution.  

DAY and KIRKPATRICK, CC., concur.  

By the Court: For the reasons stated in the foregoing 

opinion, the judgment of the district court is reversed, and 

a decree will be entered and a finding made in this court 

of the amount due the plaintiff and the several interveners, 

and that the same is due from the defendant Iocknell and 

the estate of William Simpson, deceased, and a decree 

entered for the payment of that amount, and execution 

awarded therefor, and such decree certified to the district 

court of Lancaster county for execution.

JUDGMENT ACCORDINGLY.
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ROBERT JOHNSON, APPELLEE, V. SHERMAN COUNTY IRRIGA
TION, WATER-POWER & IMPROVEMENT COMPANY, AP
PELLANT.  

FILED JAuARY 8, 1902. No. 10,526.  

Commissioner's opinion, Department No. 1.  
1. Mill: WATER-POWER: ADJOINING LANDOWNERS: RIGHT OF FLOW

AGE: APPURTENANCE. Where a mill is erected and a water-power 
obtained by the aid and co-operation of adjoining landowners, 
any right of flowage over their premises of water for the mill 
arranged for and contemplated by the owners, as subscribers 
towards its construction, becomes appurtenant to the mill.  

2. Waterflow: ENCROACEMENT WITHOUT AGREEMENT. A subsequent 
use for less than ten years of real estate for flowage of water 
by gradual encroachment without agreement with the owners, 
and without compensation to them, and not contemplated at the 
time of the subse-ription, will not create an interest in the real 
estate so flowed, nor establish an irrevocable license to so use it.  

3. Fee Title: EASEMENT. Only a right to enjoy the privilege and no 
fee title nor right to exclude the owner, can, in any case, be 
established by mere user of a privilege of flowage.  

APPEAL from the district court for Valley county.  
Heard below before KENDALL, J. Reversed.  

Richard J. Nightingale, for appellant.  

Othman A. Abbott, contra.  

HASTINGS, C.  
The essential question presented by this case seems to 

be the nature and extent of the right to flow real estate 
and to divert water which can be acquired by mere 
acquiescence for a period short of ten years on the part 
of the riparian owners.  

In March, 1887, John G. Schaupp visited Arcadia, on the 
Middle Loup river, with a view to establishing a flouring 
mill. He found where that river crosses section 26, town
ship 17, range 16 west, an island half a mile long, and com
paratively narrow, and on the northeast of it a channel, 
through which a strong current was then running. He
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found at a distance of 400 yards from the river's left bank 
the almost empty channel of Hawthorne creek, which he 
concluded was three and one-half feet below the river-bed.  
He thought he could divert the water of the stream across 
the bottom lands to the creek-channel at a point in the 
southeast quarter of the section, and, using that channel 

for a tail-race, secure a strong water-power. Mr. Schaupp 

proposed to the citizens of Arcadia to erect a mill if they 

would give him four acres for a mill-site, a location for a 

head-race, and $1,500 in money. John Wall agreed to give 

the mill-site on Hawthorne creek, and a strip of land sixty 

feet wide for a race-way leading to the river. Wall at that 

time owned the south half of section 26 and some irregular 

lots in the north half, among them lot 2, which was the 

irregular equivalent of the southeast quarter of the north

east quarter of this section. This lot 2 he had agreed on 

March 14 of that year to sell to M. L. Fries of Arcadia.  

He had received $200 on it, but did not make the deed until 

April 29. In the meantime he had made this agreement 

with Schaupp. The latter, however, at that time intended 

to go nearly west from his mill-site to a point on the river, 
and neither he, Wall nor Fries supposed he would need to 

pass over any land north of the half-section line. What 

was the form of the agreement with Schaupp, there is noth

ing to indicate. But during the summer he dug his race

way partly on Fries's land. Its original course is some

what in dispute, but seems to have been nearly straight 

west to the river. He also put up his mill. Schaupp seems 

to have received no deed until November 21, when, owing 

to the fact that he was incumbered with old judgments, he 

had Wall make a deed to August Schaupp, a son, and to 

Charles B. Moore, a son-in-law, jointly, for four acres 

specifically described, near the northeast corner of the 

southeast quarter of the section, and for a strip of land 

sixty feet wide, "being 30 feet on each side of a line com

mencing at a point 13.3 ch. west, and 85 links south of the 

S. E. corner stake of the N. E. 4 of Sec. 26, T. 17 N., R.  

16 W., and running S.,77* 45' W., 7.10 ch., thence north 87*
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west to the south line of southwest I of N. E. j, section 
26, Tp. 17 N., 11. 16 W. The variation of the compass 10.  
45' east." To erect his mill he procured materials from 
various parties, among them the Chicago Lumber Com
pany, Nordyke, Marmon & Co., the Smith Middlings 
Purifier Company, and some others. The first named 
filed a mechanic's line, and the others, at the time 
of making the deed, November 21, 1887, obtained a 
mortgage. This lien and mortgage were foreclosed, and 
on July 13, 1894, a deed of the mill premises, described as 
above stated, was made to plaintiff, as trustee, for the 
foreclosing creditors. In the meantime in the fall of 
1887, Schaupp found that the channel in the river, which 
was flowing so strongly in the spring, had become nearly 
dry. He also found that by tapping the river further up 
and by constructing and banking a race-way, he could get 
more fall, and, some time about, or shortly after, the date 
of the deed and mortgage above mentioned, he seems to 
have pushed his race northwesterly across Fries's lot 2 to 
the river, near the point on lot 2 where the sand-sluice is 
now located, and at some time during the year following, 
or the year after that, to have constructed there a sand
sluice. This first sand-sluice had washed out before Au
gust, 1894. Fries and Schaupp never agreed about the 
terms on which this should be done. Fries claimed dam
age, and Schaupp refused to pay until he got a permanent 
water-power. In 1889 or 1890 they agreed upon an arbitra
tion, and an award of $450 in Fries's favor was made, but 
never paid. In 1889 a 25-horse-power engine was set up to 
help turn the mill. It was not heavy enough, and in 1891 d 
40-horse-power engine was put in, which is apparently still 
there. In the meantime, and apparently all subsequent 
to Wall's deed and to plaintiff's mortgage, John G.  
Schaupp had made various experiments towards placing 
a dam in the river and had finally gone some distance up 
the stream, to a point well towards the northwest corner 
of the section, and placed a partial dam in the river, near 
the head of the island before mentioned. This was to keep
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the current from going down along the right bank, and to 
turn the water into the channel between the island and the 
left bank, and so into his race-way. The dam was appar
ently started where it at present stands in the year 18D0 
or 1891, without any agreement with the owners of the 
banks, but with their knowledge, and with no objection on 
their part. Soon after the sheriff's deed of July 13, 1894, 
the trustees made a lease of the mill to Schaupp until the 
July following, in consideration that Schaupp should keep 
$3,000 insurance on the property, and pay the taxes. This 
lease was never renewed, but Schaupp retained possession, 
and apparently complied with its terms, until August 11, 
1897, when, for an agreed consideration of $100, he sur
rendered possession to plaintiff.  

In the meantime, immediately after this sheriff's deed 
in August, 1894, the irrigation company, defendant, was 
formed. It purchased from Schaupp his interest in the dam 
at the head of the island, purchased the banks on both 
sides at that point, and purchased the strip of land from 
that point down the old channel bed between the left bank 
and the island to Fries's premises. It also bought the old 
race on Fries's land down to the south line of his lot 2.  
From that point it purchased a 120-foot strip along the 
north side of the half section line on Fries's lot 2 and on 
the southeast quarter of the northeast quarter of the sec
tion to its east line. This southeast quarter of the north
east quarter was then owned by John G. Schaupp, by a pur
chase made apparently in 1890 or 1891, from one Moncrief.  
The latter, after the race-way was extended, and Fries had 
been awarded damages for the flooding of his land, had 
claimed damages for flowing this southeast quarter of the 
northeast quarter, apparently by the backing up of the 
water in the Hawthorne-creek channel, which was used as 
a mill-pond, and Schaupp had settled the matter by pur
chasing the entire forty acres, and then in August, 1894, 
as above stated, conveyed a strip along its south line to the 
irrigation company. After securing deeds to all this prop
erty, the irrigation company commenced at once repairing 
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the darn near the head of the island, where it was broken in 
places and likely to be destroyed, and spent about $200 
in so doing. It put in an effective tow-head to turn the 
water into the head of the channel above mentioned, and 
replaced the sand-sluice which had been washed away at 
the point where the water is led out of this channel upon 
the Fries land. It deepened the race-way on the Fries land 
and dug a canal from the race-way around to the north of 
the mill to a point near the northwest quarter of the four 
acres of the mill-site, and there fixed a gateway on its 
own premises near the east line of section 26 leading out 
into some seventeen miles of irrigation canal, which it 
constructed southeasterly towards Loup City. It also 
deepened the race-way along the half-section line of 26 by 
additional excavations, most of which were on its side of 
the line. This work above the mill cost some $1,200 more 
in addition to the previous expenses on the dam and to 
the price paid for the lands; and in the construction of 
irrigation works to the southeast, it claims to have ex
pended enough to bring the whole amount to about 
$35,000. The use by the defendants of the old race-way for 
a short distance along the half-section line, and in part on 
the south side of it, seems to have been under Schaupp's 
suggestion. Arrangement was made with him that he was 
to h the use of the water for the mill when not needed 
for irrigation purposes. He was also to attend to the 
head-gate of the irrigation company's canal, and was to 
keep the intake and race-way in repair. He says that, as 
a result of this work, about a week before giving up the 
mill he got a satisfactory water-power for the first time 
in all his years of effort. The irrigation company seems 
to have proceeded regularly, and to be entitled to divert 
the water, unless there is a prior right in the owners of 
the mill. There seems to have been some use of water
power in connection with the mill all the time, with only in
terruptions by accidents, after Schaupp got his conveyance.  
The strip of land described in that original conveyance 
and in the mortgage appears now not to reach to the south
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line of the southeast quarter of the northeast quarter ex

cept by passing into the river. It is clear that Schaupp ar
ranged with nobody but Wall for flowage rights, and with 
no one at all for a dam. The dam does not aim at confin
ing the water of the river, but only at throwing it over 

against the left bank, and in part into the canal. No right 

to obstruct the stream beyond such as comes from a non

interference on the part of the owners was ever acquired 

by any one until the purchase of the banks on both sides at 

the point of the intake by the defendant company in 1894.  

At the time of the institution of the irrigation company's 

plant there seems to have been no trustworthy water-power 

at the mill, and little use of it, except to work a pump 

supplying the engine with water and sometimes to grind 

feed. When there was a strong south wind throwing the 

water to the left bank of the river there was sometimes a 

good power. Plaintiff alleges an agreement, oral or in 

writing, between the various owners of the property 

affected, and Schaupp, in the spring of 1887, to make to 

Schaupp an absolute title to the strip of land constituting 

the present race-way in consideration that Schaupp should 

erect the mill. He says that Schaupp erected the mill and 

constructed the race-way at an expense of $10,000; that it 

was completed in 1887, and thereafter until October 1, 

1894, Schaupp remained in notorious and peaceable posses

sion of the premises and use of the premises as a mill-race.  

Plaintiff alleges the liens held by his beneficiaries, their 

foreclosure, an order of sale issued on March 29, 1893, con

firmation of sale and deed to him as trustee thereunder.  

He says that Schaupp surrendered possession to him on' 

October 1, 1894, and he thereupon leased to Schaupp to 

July 1, 1895, and from year to year until July 20, 1897, 

when Schaupp surrendered the possession as tenant for a 

consideration of $100; alleges that Schaupp and the other 

defendants, with notice of plaintiff's rights, without plain

tiff's knowledge, and in violation of the lease, conspired to

gether to procure conveyances of some of these premises to 

the irrigation company; that the latter entered on the
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premises, made extensive improvements, and constructed 
a canal to draw away, for the benefit of the irrigation 
company, the water then flowing through the race, and 
conspired to maintain such canal and draw water into it, 
and refused to allow their excavations to be filled up, and 
prevented plaintiffs from repairing the mill-race. There 
is an allegation that defendants interfered with the opera
tion of the mill, and that the irrigation company claims to 
own the race and water-power. Damages are asked, and 
an injunction against any of defendants interfering with 
the head-race and the flow of water to the mill, or with the 
operating of it.  

The irrigation company admits its incorporation; that 
it operates a canal; that Wall owned the lands conveyed 
by the sheriff's deed; that Schaupp built the mill; that the 
beneficiaries furnished materials; that the foreclosure and 
sale were had and deed made to plaintiff as trustee; that 
Schaupp leased the premises and subsequently surrendered 
them; disclaims all interest in the premises described in 
the sheriff's deed. With reference to the disputed strip 
of land constituting the race-way, it sets out its appro
priation and use of the water by proceedings under the 
statute, commenced August 13, 1894; its conveyances from 
the various owners of the strip of land 120 feet wide from 
the dam to the east side of said section 26, and. including 
all the portion claimed by plaintiff in the north half of the 
section; and ownership of the right bank of the river abut
ting upon the dam; its possession from August 11, 1894, to 
the commencement of this action in August, 1897, and im
provements upon the dam and race-way of a value of not 
less than $1,000), and irrigation works below., making a 
total value of $35,000; and says that this entire plant was 
constructed with full knowledge of phintiff, and was.  
operated during the three years without objectiew, on) bis 
part; denies any right in Schaupp or the plaintiff to either 
the disputed strip of land or the flow of water; aileges 
failure of Schaupp's attempt to create a water-power, and 
that all possessory acts of his in attempting to build a dam
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or race-way in the north half of the section were tres
passes; alleges abandonment of the water-power, and that 
neither plaintiff nor Schaupp had paid anything for the 
disputed premises, or expended anything in the creation of 
a water-power as it now exists.  

As before suggested, the question raised is as to the ex
istence of title in the plaintiff to the strip of kind claimed 
for a head-race in the north half of the section, and also 
as to the extent and character of the water right possessed 
by plaintiff. As to the first, it is clear from the evidence 
that no such agreement as plaintiff alleges ever existed, 
and no title in the north half of the section was acquired 
by Schaupp prior to the mortgage, or.attemipted to be con
veyed by any one representing him to plaintiff or to plain
tiff's beneficiaries. While the trial court found generally 
for the plaintiff, the specific findings are only that plaintiff 
had a right to the water and to flow the lands in the north 
half of the section in order to get it. The temporary in
junction was made perpetual, and defendants were en
joined from maintaining or using any head-gate or canal 
at or near said premises to conduct or draw off water from 
the race, and from interfering with the race or sand-sluice 
connected with it. This, of course, gives the water to 
plaintiff and to the beneficiaries in his trust, and not only 
that, but it forbids the defendant company from using its 
own lands and dam to put water into this race to which it 
holds the title, and forbids it interfering with a sluice on 
its own lands, built by itself.  

It seems clear that the decree as it stands can not be 
sustained. It gives a degree of control to the mill-race as 
it now exists which only belongs to one who holds in fee.  
As above stated, the evidence is very far from disclosing 
any such title in any portion of the north half of the sec
tion on the part of plaintiff. The fee to the race north of 
the centre line of the section was never in Schaupp, nor 
agreed to be. His only arrangement for any conveyances 
was with Wall. Wall had sold lot 2 before such agreement 
was made, and the agreement with him only contemplated
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the acquisition of land in the south half of the section.  
There is absolutely nothing to show any greater rights in 
Schaupp, either before or after the mortgage, as against any 
one besides Wall, than are given by mere silent acquies
cence in his extending his race northwards after the mill 
was built. It is true that both Round and Fries, owners 
above, were subscribers to the fund raised to help build the 
mill. It is also true that when this was raised the expecta
tion was to tap the river in the south half of section 26, in
stead of well towards the north line of that section. The 
race-way granted by Wall strikes the river. bank before 
reaching the centre line of the section where its terms take 
it. The agreeing testimony of all witnesses wholly pre
vents the defendants' subscription to the bonus from in any 
way amounting to an acquiescence on their part in the use 
of land in the north half of the section for a race-way.  
Aside from such subscription, there is nothing to show any 
right as against Round, except hig own admission that he 
told Schaupp in the spring of 1887 that the water might 
continue to go down the channel between this island and 
the river bank forever, so far as he was concerned. As 
against Fries there is nothing except that the race, as origi
nally constructed, unintentionally, and because of igno
rance of the lines, passed in part over his forty acres, and 
the fact that after the mill was done, and water was found 
scanty and power weak, the race was with his knowledge 
carried north on his land to get more fall. His objection and 
claims for damage, which were not paid, because "Schaupp 
was not ready to fix it up until he got a water-power," are 
not denied. The use of the river-bed at the point of di
version for the partial dam by which the water was finally 
turned into the natural but untrustworthy channel to the 
left of the island. and the building of the sand-sluice and 
the gates at the point in this channel where the water is 
turned out into the canal on Fries's land, were wholly 
without further authority than is given by mere silent ac
quiescence in the establishment of such structures. All of 
them were subsequent to the date of plaintiffs mortgage
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and mechanic's lien and to the completion of the mill.  
What is valuable and effective of them seems to have fol
lowed the irrigation company's purchase. The dam was 
broken and washing away, and little water was going into 
the channel at the head of the island. The sand-sluice was 

out, and almost no water entering the canal. In this 

state of affairs the irrigation company bought Schaupp's 
rights to the dam and the sand-sluice location and race

way, purchased from the riparian owners, including Round 

and Wall, abutting lands around the dam and sand-sluice, 
and bought the title to the channel and to the race-way over 

Fries's land to his south line, and then east to the section 
line, as stated. Of course, if the implied license to the mill 

owners to use these premises in the north half of the sec

tion was revocable, the deeds of the owners to the irrigation 

company were a revocation. While there are cases holding 
that a parol license to use lands for a permanent purpose 

is irrevocable if expense has on the strength of such per

mission been incurred to fit them for such use, none has 

been cited showing that one who knowingly goes upon an

other's land, without permission, and there, for his own 

benefit, places materials and expends labor, acquires an 

irrevocable license. The most liberal rule seems to be that 

there must be an agreement capable of specific enforce

ment, or else the circumstances must be such as to render 

the revocation a practical fraud upon the licensee. This is 

the position taken by this court in Newcomb v. Royce, 42 

Nebr., 323. In that case it is held that either the doctrine 

of specific performance or of estoppel to revoke the license 

is applicable. The later cases do not tend to extend the 

use of parol agreements. Gary Hardwarc Co. v. McCarty, 

10 Colo. App., 200, 50 Pac. Rep., 744; Minncapolis, St. P.  

d& S. Ste. M. R. Co. v. Marble, 112 Mich., 4, 70 N. W. Rep., 

319; Yeager v. Woodruff, 17 Utah, 361, 53 Pac. Rep., 1045; 

Hallett v. Parker, 39 Atl. Rep. [N. H.], 433; Lavery v.  

Arnold, 57 Pac. Rep. [Ore.], 906, 58 Pac. Rep., 524; Nowlin 

Lumber Co. v. Wilson, 11.9 Mich., 406, 78 N. W. Rep., 338; 

Thoemke v. F1iedlcr, 91 Wis., 386, 64 N. W. Rep., 1030;
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Clifford v. O'Neil, 42 N. Y. Supp., 607; Crosdale V. Lani
gan-, 129 N. Y., 604; Pifer v. Brown, 43 W. Va., 412, 49 
L. R1. A., 497. Many of the foregoing cases refuse to hold 
a parol license irrevocable, where given in express terms, 
and large expense incurred, unless the agreement is such 
as to call for specific enforcement.  

The state of facts in this case warrants no finding of an 
absolute and exclusive rigit in plaintiff to the dam and to 
the race-way, with its tow-head and sluice in the north half 
of the section. The utmost that could be claimed for him 
or his beneficiaries north of the half section line is a license 
to maintain the dam and race-way as it was ordinarily from 
November, 1887, to August 11, 1894, when the defendant 
company took its deeds and began its improvements. The 
plaintiff's right to the water and privilege of getting it 
could be only to the extent of such previous enjoyment.  
Any use which the owners might choose to make of their 
property which left unimpaired plaintiff's enjoyment of 
the water to that extent would manifestly be lawful, and 
should not be enjoined. It is thus clear that defendants, 
as general owners of the premises involved, had rights to 
use their property which are not recognized in this decree, 
and, to that extent at all events, the decree can not be up
held.  

It seems, however, clear that there was during all the 
time from 1887 until the irrigation company's purchase, 
with only temporary interruptions, some use of water priv
ileges by the mill. It also appears that the irrigation com
pany, while it controlled the water, made use of a part of 
the old race-way granted. by Wall to Schaupp's son and son
in-law, and conveyed by the sheriff's deed to the plaintiff, 
and it seems, as above stated, that a part of the irrigation 
company's excavation is across a corner of the four acres 
constituting the mill-site. It also appears that the 120-foot 
strip purchased by the irrigation company along the south 
line of the southeast quarter of the northeast quarter of sec
tion 26 crosses the Hawthorne-creek channel just above the mill, or, in other words, goes through the mill-pond, Evi.
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dently, the irrigation company's gate into its canal tapped 
the mill's reservoir completely. As soon as plaintiffs took 
possession, the gate-planks were removed, and the mill-pond 
emptied into the canal. Defendants' employees were in
structed also to draw the gates at the sand-sluice and let 
the water go down the Loup river, if plaintiff attempted to 
start the mill. By means of this sand-sluice gate and the 
gate into the canal, defendants evidently had entire control 
of the water. Did it belong to them? Both these gates are 
on defendants' own premises. They have, as above indi
cated, the ight to control them, at least to any extent 
which does not interfere with the mill's water supply as it 
was enjoyed lip to the time of the irrigation company's pur
chase. It would seem that they have more than that. The 
occupation of the Fries land for this mill-race by Schaupp 
was not only subsequent to the original mill subscription, 
and not contemplated at the time of it, but was against 
Fries's objection and claim for damages. These damages 
were never paid nor the award accepted by Schaupp. The 
flowage when Fries deeded to the irrigation company had 
not lasted ten years. The company at once assumed con
trol of the race. No right to flow this land can arise out of 
such a state of affairs. Wilmington W1ater-Power Co. v.  
Evans, 166 Ill., 548. The defendants, at all events until 
compensation bad been made for the use of their premises, 
had the right to open the sluice-way and let the water down 
the Loup river. In the case last cited the doctrine is em
phatically laid down, and seems supported by reason and 
authority, that, where the right exists to condemn premises 
through the exercise of eminent domain, none is acquired 
by parol license and user. 2 Lewis, Eminent Domain [2d 
ed.], see. 298. Doubtless Schaupp at any time after the 
erection of the mill and placing his dam in the river had the 
right to condemn lands necessary for a suitable water
power. The circumstances surrounding the use of Fries's 
land are not such as to render a refusal on his part to per
mit its further use by plaintiff equivalent to fraud, and no 
interest in his land c-an be held to have passed to plaintiff.
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The injunction, then, against the opening of the sand-sluice 
gates was unwarranted.  

It is necessary to examine as to the gate into defendants' 
canal. As indicated, it is on the soutneast quarter of the 
northeast quarter of section 26, immediately. north of the 
four-acre mill lot. This forty acres of land was purchased 
by Schaupp, of Moncrief, as stated, as late as 
1890. There is nothing to indicate that Moncrief had 
anything to do with the starting of the mill, or knowl
edge of any intention to - back water up Hawthorne 
creek. There is no indication anywher'e of any 
right over this forty acres of -land accruing to the 
mill property before Schaupp's purchase. Nothing is 
pointed out in the record which would estop Schaupp from 
asserting his full rights as owner against the mortgagees 
of the mill. Whatever rights he had in the 120-foot strip 
passed- by his deed to the irrigation company. Plainly, 
then, the right to maintain the mill-pond, and to prevent 
the irrigation company from draining it over its own land 
into its-own canal, has never been acquired by plaintiff, and 
there is no equity in plaintiff's demand for an injunction 
against the drawing-off of this water into the canal. It 
follows that the injunction restraining the defendants from 
the use of their dam, tow-head, sand-sluice and race-way, 
and from the use of their head-gate into the canal, should 
be dissolved. It would seem that plaintiff's rights in the 
premises depend upon something neither alleged nor shown 
by the evidence with any definiteness,viz.,the rights held by 
John G. Schaupp in this mill-race and water-power on No
v'ember 21, 1887, at the time the deed was made to Charles 
Moore and August Schaupp for his benefit, and the mort
gage executed by them. It has been sufficiently indicated 
that in our opinion no irrevocable rights, either over the 
part of the race in the north half of the section, nor to the 
dam and sluice-way, nor to the flowage of the bed of Haw
thorne creek, north of the half-section line, have been ac
quired since November 21, 1887. Whatever was appurte
nant to the mill at that time passed by the foreclosure and
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the sheriff's deed. No rights by agreement in the north half 
of the section appear from the evidence, and the case made 
by plaintiff's petition must be held to have failed. Some 
prior right to draw water from the river over the original 
race-way, as contemplated at the time of the subscription 
agreement, and as conveyed by Wall, with a right to con
demn for additional race-way and mill-pond, and, when 
that is done, to have so much use of the water, seems to be 
the extent of plaintiff's rights. To vindicate them will evi

dently require an amended petition and a new trial.  

It is therefore recommended that the decree of the dis

trict couri be reversed and set aside, the- injunction dis

solved, and the cause remanded for further proceedings.  

DAY and KIRKPATRICK, CO., concur.  

By the Court: For the reasons stated in the foregoing 

opinion, the judgment of the district court is reversed and 

set aside, the injunction dissolved and the cause remanded 

for further proceedings.  
REVERSED AND REMANDED.  

STATE OF NEBRASKA, EX REL. GRANT S. COBB, V. JACOB 

FAWCETT, JUDGE.* 

FILED JANUARY 8, 1902. No. 12,467.  

Commissioner's opinion, Department No. 1.  

Mandamus: BILL OF EXCEPTIONS: MATTERS IN JUDGE'S MIND. Mat

ters merely in the judge's mind, and which were in no way a 

part of the public proceedings at a hearing, are not properly 

a part of a bill of exceptions, and one who is refused a bill 

of exceptions unless such matters are incorporated is entitled 

to a writ of mandamus to compel the settling of a bill which 

shows the actual proceedings.  

ORIGINAL application for a writ of mandamus to compel 

the settling of a bill of exceptions. Writ granted.  

*RebeAring allowed, Writ denied.
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Brome & Burnett, Virgil 0. Strickler and J. H. McIn
tosh, for relator.  

Greene, Breckenridge & Kinsler, contra.  

HASTINGS, C.  

In this case, on application for the settling of a bill of 
exceptions as to a hearing on November 18, 1.901, on a mo
tion to vacate an order of July 8, 1901, the trial court in
sists on having incorporated a number of statements of 
things within his personal and official knowledge at the 
time he made the order of July 8. Relators insist that they 
have a legal right to a bill of exceptions showing simply 
what was done on November 18, and that the judge can not 
attach any conditions to such right. In our opinion, the 
relators disclose a right to a peremptory writ. The re
spondent admits that the affidavits shown in the bill of ex
ceptions were tendered in evidence at the hearing on No
vember 18, and that no other evidence was. The matters 
which respondent seeks to have added relate wholly to what 
the judge knew "personally and officially." In our view, 
what the judge knew "personally and officially," if no pub
lic utterance of it was made at the hearing, would have no 
more to do with this bill of exceptions than would what 
any one else knew who kept his knowledge to himself. The 
matters, moreover, seem to be wholly as to what moved the 
action of July 8. The office of a bill of exceptions is to 
exhibit to the appellate court those portions of the public 
proceedings at the trial which the complaining party deems 
material for the appellate court's consideration, and which 
would otherwise not get into the record. His right to have 
it settled is a legal right, which is enforceable by man
damus. State v. Dickinson, 58 Nebr., 56. The trial court 
has no right to burden the appellant with any such condi
tions as to the insertion of matters.which did not publicly 
transpire and which the judge merely had in mind. It is 
not claimed that the matters demanded to be added before 
respondent will settle the bill were any part of the public
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proceedings, or in any way were a part of the hearing of 
November 18, except as being in the judge's mind.  

[t is recommended that a peremptory writ issue, requir
ing respondent to settle and sign the bill of exceptions 
tendered by relators.  

DAY and KIRKPATRICK, CC., concur.  

By the Court: For the reasons stated in the foregoing 
opinion the writ is granted.  

WRIT GRANTED.  

JOSEPH ANSELME, APPELLEE, v. AMERICAN SAVINGS & LOAN 
AssoCIATION ET AL., APPELLANTS.* 

FILED JANUARY 8, 1902. No. 10,381.  

Commissioner's opinion, Department No. 1.  

Building and Loan Association: INSOLVENCY: RECEIVER. Where a 
building and loan association is insolvent and unable to perform 
its contracts with its members, and a receiver is appointed to 
wind up its affairs, it is entitled to recover from a borrowing 
member the amount of money actually loaned, with interest 
thereon from date at the legal rate, 'less the amount paid by 
the member as interest and premium, with interest from the 
date of the several payments. Such borrower is not entitled 
to credit upon his loan for money paid into the association as 
dues upon the stock.  

APPEAL from the district court for Platte county. Tried 
below before ALBERT, J. ecversed.  

Barnes d' Tyler, Eugene G. Hay and Harrison & Pearne, 
for appellants.  

McAllister &- Corneiu, conitra.  

DAY, C.  

This suit was brought in the district court of Platte 
county by Joseph Anselme against the American Savings 
& Loan Association and William D. Hale, receiver of said 
association, to cancel and satisfy of record a certain mort

*Rehearing allowed. Judgment below affirmed.
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gage given by Anselme to said association. William D.  
Hale, receivec, filed an answer and cross-petition, praying 
a foreclosure of said mortgage. The issue raised by the 
cross-petition and plaintiff's answer thereto presents the 
real question in the case. In the lower court there was 
judgment for the plaintiff as prayed, from which the de
fendant has appealed.  

The record discloses that the American Building & Loan 
Association was organized as a corporation in 1887, under 
the laws of the state of Minnesota, with its home office at 
Minneapolis. Subsequently the name of the corporition 
was changed to the American Savings & Loan Association, 
under which name it continued to transact business until 
January 14, 1896, when Willim D Hale was duly np
pointed receiver of said association to wind up its affairs.  
In Decendber: 18SS, the plaintiff became a member of said 
association and subscribed for forty shares of its capital 
stock. Later he surrendered ten shares, and as they figure 
in no manier in the present controversy, the matter , will 
be treated as a subscription for thirty shares. On Decem
her 26, 1888, said association issued to plaintiff its stoe' 
certificate for thirty shares, which was accepted by him 
upon the terms and conditions therein set forth, and sub
ject to the provisions of the by-laws, by which the plaintiff 
obligated himself to pay to the association at its home 
office, in Minneapolis, on the 26th day of each and every 
month after the date of the certificate, sixty cents per share, 
as monthly dues upon said stock, until the same should be
come matured and of the value of $100 per share. The by
laws further provided that its funds could. be loaned to its 
members upon approved real estate security, giving the 
priority of its loans to such members as would bid the 
highest premium therefor. On March 8, 1889, the plaintiff 
made an application for a loan of $1,500 by way of antici
pating the value of his 30 shares of stock at their maturity, 
and bid $1,500 premium. The application was accepted by 
the association and the amount applied for duly loaned 
to the plaintiff. To secure the payment of this loan, and to
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secure the continued monthly payments of dues upon the 
shares of stock and the interest payments upon said ad
vancement until such time as the stock should be fully 
matured, the plaintiff made and delivered to the associa
tion his bond for $3,000, dated May 24, 1889, and due and 
payable on or before nine years from date, $1,500 of which 
was to draw interest at the rate of six per cent. per annum.  
The bond provided that if the plaintiff should pay the sum 
of $18 on the 26th day of each month after the date of his 
certificate, as monthly dues, and should pay all instal
ments of interest and all fines which might be assessed or 
charged against the stock until the same should become 
matured, the bond and mortgage should become null and 
void. The plaintiff paid the monthly instalments of duqs, 
aggregating the sum of $1,356, also one interest payment 
of $2.50 and sixty-five monthly instalments of interest of 
$7.50 each, aggregating $490.  

The important question presented by this case involves 
a determination of the rule to be invoked in a settlement 
between a receiver appointed to wind up the affairs of an 
insolvent building and loan association and its borrowing 
members. It is conceded that the recei-er is not entitled 
to recover anything on account of the premium bid, for the 
obvious reason that the inducement held out by the asso
ciation, that ultimately both loan and premium could be 
paid by a surrender and cancelation of the stock, could not 
be carried out by the association. It would be manifestly 
unjust to consider the premium included in the bond as a 
part of the assets of the association for the plain reason 
that it has not been earned. But the money actually re
ceived by the borrower is a part of the earned assets of the 
association, was in its treasury at the time of the loan, 
and, of course, should be repaid.  

,It is contended on the part of the plaintiff that he should 

be given credit upon the amount of money actually received 
by him for all that he has paid into the association, both as 
interest on the flan and for monthly dues upon his stock, 
together wnh inf!est thereon from the dates of the so eral
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payments. We do not think this is the correct rule to be 
applied under the facts as proved in this case. It must be 
borne in mind that this is a mutual association. The un
derlying principle of such associations is mutuality of in
terest. Each member, in proportion to the number of 
shares beld by him, contributes his monthly dues to a com
mon fund and participates in all of the profits, if any are 
realized, and shares the losses when there are any losses.  
As we view it, the plaintiff took his chances with all of the 
members of the association on the gains or losses; and, now 
that it has turned out disastrously, he ought not to be per
mitted to be credited upon his loan with the amount he has 
paid upon his stock. The money paid in upon the stock 
should be distributed pro rata among the members of the 
association. It is perfectly apparent that the rule con
tended for by the plaintiff would, in case of insolvency of 
the association, give a superior advantage to a borrowing 
member over a non-borrowing member. If the borrowing 
members are to be credited on their indebtedness to the 
association with such sums as they have paid in on dues, 
they suffer none of the impairment, while the loss falls 
upon the non-borrowing members, and thus the principle 
of mutuality of burdens is disregarded. The rule which 
commends itself to our judgment, and is certainly founded 
upon equitable principles, is that when an association of 
this character is insolvent and no longer able to carry out 
its contracts, and a receiver is appointed to wind up its' 
affairs, a borrowing member should be charged with the 
amount of money actually received by him, with legal in
terest thereon, and that he should be credited with all pay
ments of interest or premiums, together with interest 
thereon from the dates of the several payments, but that 
he is not entitled to credit on his loan for dues paid. This 
rule is supported by the following authorities: Veir v.  
Gruite State Provident Ass'n, 38 Atl. Rep. [N. J.], 643; 
Post v. Melhanies' Building & Loan Ass'n, 97 Tenn., 408, 
37 S. W. Rep., 216; Brown vv. Archer, 62 Mo. App., 277; 
Ticia Cities National Building & Loan Ass'n v. Le-
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pore, 17 Pa. Co. Ct. Rep., 426; Price v. Kendall, 36 S. W.  
Rep. [Tex.], 810; Strohen v. Franklin Saving & Loan 
Ass'n, 115 Pa. St., 273; Gurtis v. Granite State Providet 
Ass'n, 36 AtI. Rep. [Conn.], 1023; Leahy r. National Build
ing & Loan Ass'n, 76 N. W. Rep. [Wis.], 625. The case of 
Hale v. Cairns, 77 N. W. Rep. [N. Dak.], 1.010, is particu
larly in point, for it involves the affairs of the defendant 
association in North Dakota. In that case it was said, 
quoting from the syllabus: "A member of a building and 
loan association, who borrows money from the association, 
and bids a. premium for the privilege of obtaining the loan, 
and executes his bond for the amount of the loan and pre
mium, and gives a mortgage to secure the payment of such 
bond, and also assigns to such association his shares of 
stock as collateral security for such payment, is not en
titled, in an action brought to foreclose such mortgage by 
the receiver of such association (said association being in
solvent), to apply the amounts he has paid as dues upon 
his stock in reduction of his indebtedness." The views ex

pressed by this court in Raudall v. National Building, Loan 
& Protective Union, 42 Nebr., 809, and 43 Nebr., 876, are 

not in conflict with this opinion. That was a controversy 
between the association, while it was a going concern, and 

one of its members; and the question involved was the right 

to forfeit certain payments made by the member. The 

court, under the facts shown, held that the association 

could not do this, and that the member might elect to have 

the payments on account of his stock applied upon his in

debtedness to the association. This rule would not apply 
where the association was insolvent, and a receiver was 

winding up its affairs.  
The testimony shows that the defendant was a building 

and loan association organized under the laws of the state 

of Minnesota, and under the laws of that state the trans

action here set out did not come within the law prohibiting 

the taking of usury. It was agreed that the association 

had complied with the laws of this state, permitting it, as 

a foreign building and loan association, to transact busi-
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ness within.this state. That the contract was a Minnesota 
contract, is shown by the bond, mortgage, application for 
the loan and by the evidence showing its method of doing 
business.  

The defendant is entitled to a decree for the sum of 
$1,500, with interest at seven per cent. from May 24, 1889, 
upon which should be credited the several payments of in
terest, as above set forth, with interest thereon from the 
date of the several payments at seven per cent.  

It is therefore recommended that the district court set 
aside its former judgment in this case, and enter a decree 
in favor of the defendant upon his cross-petition for the 
amount as indicated in this opinion, with the usual decree 
of foreclosure.  

HASTINGS and KIRKPATRICK, CC., concur.  

By the Court: For the'reason stated in the foregoing 
opinion, the judgment is reversed, and the district court 
directed to enter a decree upon the cross-petition in favor 
of the defendant and against the plaintiff, in accordance 
with this opinion.  

REVERSED.  

Ui'EORGE B. SCHERAiR V. PRUDENTIAL INSURANCE COMPANY 

OF AMERICA.  

FILED JANUARY 8, 1902. No. 10,413.  

Commissioner's opinion, Department No. 1.  

1. Answer: AMENDMENT: DISCRETION: ABUSE: PREJUDICE. It is within 

the discretion of the trial court to permit a defendant to amend 
his answer, and error can not be predicated upon it, unless an 
abuse of discretion is shown, and prejudice resulting therefrom.  

2. Insurance: POLICY: CONDITION. A condition in a life insurance 

policy that if, within three years from the date. of the policy, 
the insured should die by suicide, sane or insane, the liability 
of the company should be limited to the amount of the pre
iniums paid, is valid, and it is no answer to such a stipulation
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that the insured was insane, and unconscious of the moral and 
physical consequences of the act which caused death.  

3. Evidence: FORFEITURE: WAIVER. Evidence examined, and held not 
to constitute a waiver of forfeiture in the policy.  

ERROR from the district court for Douglas county.  
Tried below before DICKiNSON, J. Affinned.  

Greene d& Breckenridge, for plaintiff in error.  

Hiram A. Sturges and A.. N. Ferguson, contra.  

DAY, C.  

This action was brought by George B. Scherar, a minor, 
by John G. Hetter, his next friend, in the district court of 
Douglas county, to recover upon a policy of insurance .for 
the sum of $1,000, issued by the Prudential Insurance Com

pany upon the life of Rose H. Scherar, payable, in the event 
of death of the insured, to the plaintiff. Upon the trial 
the court directed the jury to return a verdict in favor of 
the plaintiff for the amount of the premiums paid. In 
obedience to this instruction a verdict was returned for the 
plaintiff for $63.36, upon which judgment was rendered, to 
review which the plaintiff brings the case to this court on 
error.  

The defendant admitted the execution of the policy on 

October 10, 1894, and the death of the insured on or about 
April 13, 1896. By way of defense it pleaded a provision of 

the policy that if, within thre: years from the date of the 

policy, the insured should die by suicide, whether sane or 

insane, the liability of the company should not exceed the 

amount of the premiums paid on the policy. It was also 

alleged that the insured came to her death by strangula

tion, caused by her own act while insane. The defense was 

also pleaded that the policy contained a stipulation that, 
if the premiums were not paid when due, the policy should 

be void; that the insured had failed to pay the premium 

becoming due April 10, 1S96, and by reason of such non

payment of premium the policy became null and void. The
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plaintiff admitted the condition of the policy that if the in
sured should die by suicide, whether sane or insane, the 
liability of the company should not exceed the amount of 
the premiums paid, and admitted that the insured at the 
time of her death was insane, and that her death was 
caused by strangulation, but sought to avoid the terms of 
the contract by an allegation that the insured was in such 
an insane condition that she was unconscious of the act 
which caused her death, and wholly unable to determine 
the physical result of her act. The reply further alleged 
that the defendant had waived the conditions of its policy, 
which relieved it from liability in the event of death by 
suicide, whether sane or insane, by canceling the policy for 
non-paymeit of premium, and not because the insured com
mitted suicide. The reply further alleged that the prompt 
payment of the premium had been waived, and that the 
policy was not in fact canceled till May 1, 1896. Immedi
ately prior to the submission of the case to the jury the de
fendant withdrew its defense of the non-payment of the 
premiums when due, and consented that the court might 
instruct the jury to find for the plaintiff to the extent of 
the premiums which had been paid. It is contended by the 
plaintiff that the defendant should not have been permitted 
to amend its answer upon the eve of trial. The answer 
filed alleged that the insured came to her death by strangu
lation, voluntarily caused by her own act. The amended 
answer alleged that "the insured came to her death by 
strangulation caused by her own act while in an insane 
condition of mind." The right to amend a pleading at any 
time during the pendency of the action, and even after 
judgment, rests largely within the discretion of the trial 
court, and no error can be predicated upon the allowance 
of an amendment, unless an abuse of discretion is shown to 
the prejudice of the complaining party. In this case there 
is no pretense that the amendment was prejudicial to the 
rights of the plaintiff; in fact the reply admitted the new 
matter alleged in the amended answer to the effect that the 
insured caie to her death by suicide while insane. This
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rule has been so many times announced by this court that 
the citation of authorities in support of it seems unneces
sary. Code of Civil Procedure, see. 144; Dunn v. Bozarth, 
59 Nebr., 244; Central City Bank v. Rice, 44 Nebr., 594, 
598.  

The important question presented by the record, is the 

construction to be given to the clause avoiding the policy 
if the insured should die by suicide, sane or insane. It is 
the duty of the court to ascertain from the contract, if pos
sible, what the parties' meant by it, and, when so ascer
tained, to give effect to it. The intention of the parties in 
incorporating into the contract the proviso that it should 
be void if, within three years from date thereof, the insured 
should die by suicide, sane or insane, seems to us so mani
fest that an explanation of its meaning seems hardly neces

sary. The language employed is plain, simple and concise, 
and, when given its common and ordinary meaning, is not 

likely to be misunderstood. Under the terms of this policy 

it was clearly the intention of the parties to protect the in

surer from liability, except to the amount of the premiums 

paid, for any self-destruction by the insured, no matter 

what the mental condition of the insured might be at the 

time the act was committed. It was entirely immaterial 

whether the insured was mildly or violently insane, or 

whether her malady was of such a character that she was 

unconscious of the moral and physical nature of the act.  

No kind or degree of insanity will prevent an avoidance 

under such a contract where the assured commits the act of 

self-destruction. There is no reason why the insurer may 

not by stipulation contract that the liability shall not ex

tend to acts of self-destruction committed while the insured 

is sane or while he is insane, the same as the insurer may 

contract.that the liability shall not extend to hazardous 

occupations, residence within the tropics, death in a duel, 
or the like. The insurer evidently was unwilling to incur 

the perils of insanity, and the clause exempting it from lia

bility was inserted to protect it against that hazard. It is 

well settled by a long line of decisions in this country that
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under the old forms of life insurance policies in which it is 
provided that the insurer should not be liable if the insured 
committed "suicide" or "died by his own hand," the policy 
was not avoided when the insured committed suicide while 
insane, the basis of the reasoning being that it was not 
within the contemplation of the parties that the policy 
should be avoided if the insured was insane at 
the time of the suicide. A few of the many cases 
readily found are cited. Life Ass'n of America v.  
Waller, 57 Ga., 533; Hathaway v. National Life Ins.  
Co., 48 Vt., 335; Newton v. Mutual Benefit Life Ins.  
Co., 76 N. Y., 426; Scheffer v. National Life Ins.  
Co., 25 Minn., 534; Life las. Co. v. Terry, 15 Wall. [U. S.], 
580; American Life lus. Co. v. 1sett, 74 Pa. St., 176; Han
cock Mutual Life Ins. Co. v: Jloore, 34 Mich., 41; Esta
brook v. Union Mutual Life Ins. Co., 54 Me., 224. In view 
of the decisions of the courts, and apparently to maeet the 
effect of them, companies began 'to insert in their policies 
such words as are used in this policy, or words equivalent 
thereto, as "suicide, sane or insane," "die by his owi.n hand, 
sane or insane," and other like expressions. There are a 
few cases to be found in which language is employed which 
would seem to imply that, if the insured was at the time of 
the suicide in such an insane condition as to be unconscious 
of the moral and ph'ysical nature of the act, the insurer 
would not be relieved under a clause avoiding the policy 
for suicide, sane or insane. Plierce v. Travelers' Life Ins.  
Co., 34 Wis., 389; 11 utitial Benefit Life ins. Co. v. DavigNN, 
87 Ky., 541, 9 8. W. Rep., 812, and a few others. In our 
opinion, however, the great weight of authority, as well as 
a fair interpretation of such contracts, is the other way.  
In Do Golorza v. Knickerbocker Life Ins. Co., 65 N. Y., 
232, it was held: "A condition in a policy of life, insurance 
declaring it void in case of the death of the insured by his 
own hand or act, sane or insane, is valid; and if the insured 
commits suicide, althoug1h at the time utterly bereft of rea
son, it is a death by his own hand or act within the ieainine 
of the condition, and the policy is forfeited." In the case



JANUARY TERM, 1902.

Scherar v. Prudential Ins. Co.  

of Scarth v. Security M1utual Life Society, 75 Ia., 346, 39 
N. W. Rep., 658, the petition alleged that the insured came 
to his death by shooting himself in the head; that said act 
of suicide was committed while assured was temporarily 
insane; that the insanity was the result of sickness and 
lowness of spirits; and that in doing the act assured was 
entirely unable to control himself, and that his act was 
occasioned by such insanity, about and over which the as
sured was in no manner conscious or responsible. A de
murrer was interposed, based upon a provision of the pol
icy rendering it void "if the member shall commit suicide, 
feloniously or otherwise, sane or insane." The demurrer 
was sustained. In the course of the opinion the court, after 
citing authorities, says: "In some of these cases language 
is employed which would seem to indicate that, if the in
sured was not at the time conscious of the physical nature 
and consequences of the act, the policy might not be void.  
We think, however, that the better rule, and the logical 

conclusion of all the above cited cases, is that the condition 
in the policy was intended to include self-destruction, no 

matter what the mental condition of the insured was at the 

time of the act which caused the death. Of course, the pol

icy never was intended to include death by accident, as by 

taking poison by mistake, the accidental discharge of a gun 

or pistol held in the hands of the insured, or the like. It 

means all suicidal acts, whether such as are denominated 

as criminal or such as are the offspring of insanity." In 

Bigelow v. Berkshire Life Ins. Co., 93 U. S., 284,-a lead

ing case in which the authorities are reviewed,-it is held 

that a stipulation in a life insurance policy that it shall be 

void if the insured shall die by suicide, sane or insane, is 

valid; and it is no answer to such a stipulation that the in

sured was of unsound mind and wholly unconscious of the 

act. in Billings v. Accident Ins. Co., 64 Vt., 78, 17 L. R.  

A., 89, it is held that "No degree of insanity on the part 

of one who intentionally takes his own life will be sufficient 

to take the case out of a stipulation in a policy of insurance 

upon his life relieving the insurer from liability if death
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results from suicide, sane or insane." In Spruill v. North
western Mutual Life Ins. Co., 120 N. Car., 141, 27 S. E.  
Rep., 39, it was stipulated that if the insured, whether sane 
or insane, die by his own hand, the policy should be void.  
In passing on this question the court said that it was imma
terial what the mental condition of insured was at the time 
of his death, that the insurer's liability was not affected by 
the degree of his insanity and that the words "die by his 
own hand" are equivalent to "suicide." In Tritschler v.  
Keystone Mutual Benefit Ass'n, 180 Pa., 205, 36 Atl. Rep., 
734, the policy provided that in case the person whose life 
is insured shall die by suicide, feloniously or otherwise, 
sane or insane, the policy should be null and void. The 
plaintiff averred that the assured came to his death by 
shooting himself while insane, and while, by reason of such 
insanity, he was not responsible for his acts and conduct, 
and that he was unconscious of the moral and physical 
consequences of his act at the time of shooting himself. A 
demurrer was interposed upon the ground that the state
ment showed that assured had violated the essential provis
ion of his contract. The court sustained the demurrer, and 
said: "Where there is such a stipulation [relating to sui
cide, sane or insane] the authorities are almost uniformly 
to the effect that such provision is binding, even if the act 
of self-destruction was the result of insanity." The same 
construction is placed upon similar contracts in the follow
ing cases: Blackstone v. Standard Life & Accident Ins. Co., 
74 Mich., 592, 611; Sargeant v. National Life Ins. (o., 189 
Pa., 341; Parish v. Mutual Benefit Life Ins. Co., 19 Tex.  
Civ. App., 457, 459; Hart v. Modern Woodmen, 60 Kan., 
678, 57 Pac. Rep., 936; Sabia v. Senate of the National 
Union, 90 Mich., 177, 51 N. W. Rep., 202; Northwestern 
Mutual Life Ins. Co. v. Maguire, 19 Ohio C. C., 502; Brower 
v. Supreme Lodge National Reserve Ass'n, 74 Mo. App., 
490.  

It is insisted by counsel for plaintiff that the defendant 
company, by its acts, waived its right to set up as a defense 
to the policy that the insured had committed suicide. The
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basis of this contention is that after the death of the'in
sured, and with full knowledge of the facts in relation 
thereto, the defendant, it is claimed, denied liability 
on the ground that the premium had not been paid 
when due, and the policy canceled. The record 
shows that after the death of the insured the attor

neys for the plaintiff wrote a letter to the defendant, 
inclosing therewith a draft for $9.39, in payment of the 

quarter annual premium due April 10, 1896. This 

draft was returned to the attorneys in a letter as fol

lows, omitting formal parts: "We have your favor of the 

19th inst., inclosing $9.40, which you state is the quarterly 

premium on policy No. 28,456. We find this policy has 

been canceled for non-payment of premium, and refer you 

to' our general agent, Mr. C. R. Gates, whose address is 

Frenzer Block, Omaha. If you will call upon him relative 

to the matter every facility will be afforded you for the 

revival of the policy. We return you, herewith, the remit

tance which accompanied your favor of the above date." 

This was the only evidence in support of the plaintiff's con

tention that there was a waiver of the suicide-clause in the 

policy. In our opinion, this evidence is not sufficient to 

sustain such a claim. There was no denial of liability on 

the part of the company, and in fact no occasion had arisen 

for such denial, as no demand for payment had been made.  

The question of the liability of the defendant was not in 

any manner raised or referred to in the correspondence, 
and certainly until a claim of some kind is made upon the 

company for payment, it can not be said that it is called 

upon to admit or deny liability. The position of the plain

tiff is simply this: He requested the company to accept 

payment of a past-due premium, and, because the company 

informed plaintiff that the policy had been canceled, and 

referred him to its local agent as to its revival, he now in

sists. after suit is brought, that the company should be lim

ited in its defense to the question of the payment of the 

premiums, and whether the cancelation had been properly 

made. If demand had been made upon the company for
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payment of the policy, and the company had denied Trabil
ity forthe reason that the policy had been canceled for non
payment of premiums, and placed its claim for non-lia
bility salely on that ground, it could not, after suit 
brought, be heard to urge other or different grounds of de
fense. We recognize fully the rule contended for by plain
tiff that, where a party gives a reason .for his decision and 
conduct touching anything involved in the controversy, he 
is estopped, after litigation has begun, from changing his 
ground and putting his conduct on another and different 
consideration. Ballou v. Sherwood, 32 Nebr., 666, 668; 
Continental Ins. Go. v. Waugh, 60 Nebr., 348; Ohio & M. R.  
Co. v. McCarthy, 96 U. S., 258. In our opinion, the facts 
of this case do not bring it within the above rule. It is easy 
to conceive of many instances where death is the result of 
the act of a. party which nevertheless come clearly within 
the category of accidents. Thus, if one should drink a poi
sonous draught, thinking it to be an innocent beverage, or 
kill himself with a loaded pistol, which he thought was 
unloaded, such acts would in the judguient of all men be 
regarded as purely accidental, and would not avoid a pol
icy containing provisions similar to the one under consider
ation; but in this case the facts are such as to preclude the 
belief that the death was accidental. The insured had 
placed a rope around her neck, tied the other end of the 
rope over a water tank in her kitchen in such a manner 
that by jumping off a shelf near by her body was suspended, 
resulting in death by strangulation. Upon a careful ex
amination of the record, we discover no error to the preju
dice of the plaintiff, and therefore recommend that the 
judgment of the district court be affirmed.  

HASTINGS and KIRKPATRICK, CC., concur.  

By the Court: For the reasons stated in the foregoing 
opinion, the judgment of the district court is

AFFIRMED.
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ITENRY T. CLARKE V. LEMUEL B. IRWIN ET AL.  

FILED JANUARY 8, 1902. No. 9,849.  

Commissioner's opinion, Department No. 1.  

1. Insanity: NON-EXPERT WITNESS. A non-expert witness may be 
permitted to state whether, in his opinion, a person is sane or 
insane, if he is shown to have had a more or less extended and 
intimate acquaintance with such person, and gives the facts 
and circumstances upon which the opinion is based; the weight 
to be given such testimony, being a question for the jury, to 
be considered by them in connection with the credibility and 
Intelligence of the witness, and his opportunities for observa
tion.  

2. Hearsay. The testimony of a witness as to a conversation bad 
with, or declarations made by him to, others as to the sanity 
or insanity of a person is inadmissible on the question of in
sanity, on the ground that it is hearsay.  

3. Ejectment: ADVERSE POSSESSION: INSANITY OF ANcESTOR. In an 

action of ejectment, where the defendant pleads adverse posses

sion, and the plaintiff in reply pleads the insanity of his ancestor 
to defeat the statute, plaintiff must show by a preponderance 
of the evidence that his ancestor was insane with reference to 

the subject-matter of the controversy, and that, owing to the 
iisanity, his ancestor allowed others to assert title to his 
property, taking no precautions to protect the same, and that 
such insanity was continuous from the time defendant went 

into possession until a time less than ten years prior to the 
commencement of the action.  

4. Instructions. Instructions set out in the opinion examined, and 
held not to present for the determination of the jury the ma

terial issue in the case.  

ERROR from the district court for Sarpy county. Tried 
below before POWELL, J. Reversed.  

Wright & Thomas, J. W. Carr and H. 7'. Clarke, Jr., for 
plaintiff in error.  

Hall & McCulloch and George W. Covell, contra.  

KIRKPATRICK, C.  
This is an action brought in the district court for Sarpy 

county by defendants in error against plaintiff in error on 
the 18th day of June, 1894, to recover possession of certain
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lands, together with rents and profits. The petition pleaded 
that defendants in error were the owners and entitled 
to the immediate possession of the lands, describing 
them; that plaintiff in error wrongfully withheld posses
sion of the premises, and kept defendants in error out of 
possession; that they were entitled to rents and profits in 
an amount set out, and prayed judgment for possession and 
for damages. The answer of plaintiff in error, so far as 
material to this inquiry, is that he had been in the open, 
notorious and exclusive adverse possession of the premises 
described in the petition for a period of ten years and more, 
to wit, for about twenty-six years. To this answer a reply 
was filed, pleading that at all times set out in the answer, 
and long prior thereto, John Irwin, the ancestor of defend
ants in error, was insane and non compos mentis, and that 
on the 20th day of October, 1893, he died insane. Trial was 
had to a jury, which resulted in a verdict and judgment 
for defendants in error. Many assignments of error are 
made, but they will be considered under three general di
visions, as follows: First, errors of the court in the ad
mission and exclusion of evidence; second, errors bf the 
court in the giving and refusing instructions; third, that 
the evidence is not sufficient to sustain the verdict. These 
assignments, so far as necessary to a determination of the 
case, will be considered in the order named.  

It appears from the record that plaintiff in error called 
in a large number of non-expert witnesses, who had known 
Irwin for many years, some of them having been his neigh
bors, and who had resided within a. few blocks of him for 
ten or fifteen years, and sought by the evidence of these 
witnesses to show that Irwin was not insane. , This evi
dence was excluded by the trial court. It is not necessary 
to a proper deferinination of this case to examine the evi
dence of these witnesses in detail. One Wilson McFarron 
was among the witnesses called. He testified that he had 
known Irwin quite intimately for many years, had resided 
in the same town with him for more than three years, and 
had seen and talked with him very frequently, and during
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his acquaintance had several business transactions with 
him. He had purchased some land warrants from Irwin, 
and had borrowed one or more, either from Irwin or his 
agent, for the purpose of locating land. He had purchased 
an eighty of 160 acres of land upon which Irwin held a 
mortgage. The land had timber upon it, and the witness, 
after trying in vain to get Irwin to make some arrange
ments by which the other eighty could be first sold, pro
ceeded to cut the timber. Irwin notified him to stop cut
ting, but he persisted until the day before the land was 
sold. It seems to be a well-settled rule that non-expert 
witnesses who show a personal acquaintance with the per
son alleged to be insane, extending over a .considerable 
period of time, and are shown to have a sufficient acquaint
ance to be able to form an opinion, after detailing to the 
jury the facts and circumstances upon which such opinion 
is based, are permitted to testify whether in their opinion 
snch person is sane or insane. The established doctrine is 

that if the witness has sufficient opportunity for observa
tion to enable him to form an opinion upon the question of 
the sanity of the person, then he is a competent witness, 
and may be permitted to testify to such opinion. This rule 
seems based upon sound reason. In fact, if the rule were 
otherwise, grievous hardship and injustice might frequently 
result. Cases might, and frequently do, arise in which 
medical experts differ as to whether the person in question 
is sane or otherwise. In such cases. in the absence of a rule 
permitting non-expert witnesses to testify, the jury might 
not be able correctly to determine whether the person was 
or was not insane. The qualification of the witness to give 
his opinion of the sanity of a person is a question resting 
very largely in the sound discretion of the trial court.  

There is no doubt that, had the witness McFarron given in 
detail all the facts and circumstances of his acquaintance 
with Irwin, the different times he had seen him, bow he 
looked, talked and acted, and how he did business, his tes
timony would have had more probative force, and would 

have been of more value to the jury than as offered. But
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this objection goes rather to the weight than to the com
petency of the evidence. The weight to be given testimony 
is exclusively for the jury, taking into consideration the 
credibility and intelligence of the witness, and his oppor
tunity for observation. Ifardy v. Merrill, 56 N. H1., 227, 
241; Schlencker v. State, 9 Nebr., 241; Polin v. State, 14 
Nebr., 540, 546; Burgo v. State, 26 Nebr., 643; (ionnecticut 
Mutual Life In8. Co. v. Lathrop, l1 U. S., 612, 619; State 
v. Lerwis, 20 Nev., 333. This evidence should have been re
ceived, and its exclusion was error. * 

Plaintiff in error offered in evidence a deed executed by 
John Irwin, as attorney in fact for Samuel Irwin, dated 
and acknowledged September 23, 1878. The purpose of this 
evidence seems to have been to show that John Irwin was 
sane at the date of its execution. George W. Covell, who 
signed the deed as a witness, and also took the acknowledg
ment of Irwin, was called and testified. After being iden
tified as the Covell who took the acknowledgment, he was 
examined by defendants in error, and, over objections of 
plaintiff in error, was permitted to testify as follows: 

Q. State the circumstances of that. [The execution of 
the deed.] 

A. Mr. Irwin was brought to my office by Mr. Stevenson, 
to execute this deed.  

Q. I am speaking now of the Metzler deed.  
A. That is Lewis Metzler. * * * 
Q. He was brought to.you by Metzler? 
A. Metzler and Stevenson. Metzler was the mortgagee 

in the deed, and Stevenson was the attorney who had 
charge of matters for Samuel Irwin, and the deed was 
executed and acknowledged before me at that time. I had 
been doing business for Mr. Metzler prior to this time, and 
sold him quite an amount of land; and Mr. Metzler asked 
me at the time-[Here witness was interrupted by an 
objection.] And Mr. Metzler asked me at that time whether 
or not a deed made by John Irwin as attorney in fact for 
Samuel Irwin would convey him anything, and I said, 
"Nothing except on the face of the record,"
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After an objection dn the ground that the giving of this 
conversation was incompetent and immaterial, and a mo
tion to strike it out overruled, the witness continued: 

"I further stated to him that Samuel Irwin was insane, 
and John Irwin was insane, and that neither one of them 
had any capacity to make any conveyance." 

Plaintiff in error renewed his motion to strike this tes
timony as incompetent, which was overruled, to which ex
ceptions were taken. There can be little doubt that this 
testimony was inadmissible, for the reason that it is hear
say. It purports to be of a conversation had between the 
witnesses, when not under oath, and one of the parties to 
the deed. That such testimony was inadmissible, would 
seem to be elementary, and require citation of but little 
authority. In the case of Barrison v. Ro wan, 3 Wash. C.  
C. [U. S.], 580, it is said: "A witness may depose as to 
what he thought of the testator's sanity, at or about the 
time the will was made; but not as to what the witness 
had declared upon the subject to others." 

Plaintiff in error complains of various instructions given 
by the court upon its own motion. In order properly to 
understand the questions to be determined in this case, it 
will be necessary to consider instructions Nos. 6, 7, 8, 9 
and 10, which comprise all the instructions given in the 
case,. except instructions concerning the issues, certain ad
mitted facts and the manner of arriving at and returning 
a sealed verdict, about which there is no complaint. The 
instructions given are as follows: 

"6. You are instructed that the patents and deeds intro
duced in evidence in this case coiclusively show that prior 
to and at the time of his death, John Irwin was the owner 
and entitled -to the possession of the lands in controversy, 
and under the proofs herein the same must be held to have 
descended to his heirs, who are the plaintiffs in this action, 
and you must find for the plaintiffs unless you should find 
that the defendant has acquired title to said lands by ad
verse possession, as hereinafter explained.  

"7. You are instructed that under the law and the evi-
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dence adduced in this case, it further conclusively appears 
that the defendant Henry T. Clarke, prior to the coin
mencement of this action, had acquired a valid title to the 
lands in controversy by adverse possession, and your ver
dict should therefore be for said defendant, unless it has 
been shown by a preponderance of the evidence that John 
Irwin, at the time said Clarke went into possession of said 
lands (which for the purposes of this instruction is agreed 
by both plaintiffs and defendant to be January 1st, 1880), 
was insane, and that such insanity was continuous for a 
period of not less than ten years thereafter.  

"8. For the purposes of this case, insanity may be defined 
as a diseased condition of the mind, in which the person 
aftlicted has not the right use of his reason, especially with 
reference to certain subjects and duties; in which condition 
his conduct with respect to such subjects or duties is in
duced by the disease, and in which by reason of such dis
ease he is unable rightly to comprehend the nature of his 
acts, together with the effects and consequences of such 
acts or of a failure to act.  

"9. You are instructed that for the purpose of deciding 
the question of whether or not John Irwin was insane un
der the issues and instructions in this case, you have a right 
to consider the conduct and demeanor of said John Irwin, 
his acts on the streets and at home, which appear from the 
evidence; his habits with respect to collecting pieces of 
paper, apparently useless, in large quantities, if you find 
from the evidence he had such habit; whether or not he 
allowed valuable property to be taken away from him with
out taking precaution§ to protect the same, and also any 
belief, without reason for such belief, that there was a con
spiracy formed to rob him of his property, if you find from 
the evidence that such facts and beliefs existed, give to such 
facts and circumstances such weight as you believe them 
entitled to, when considered in connection with all the 
other facts and circumstances shown at the trial.  

"10. You are instructed that if you find from a prepon
derance of the evidence that John Irwin was insane, as de-
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fined in the forcgoing instructions, a-t the time defendant 
Clarke took possession of the premises in controversy, and 
that lie was continuously insane for ten years thereaffer, 
your verdict must be for plaintiffs." 

The objections to these instructions require a considera
tion of two questions: First, were the jury properly in
structed as to the character and degree of insanity .neces
sary to suspend the operation of the statute? and, second, 
did the instructions correctly state the period of time dur
ing which the insanity of Irwin must have continued in 
order to prevent the running of the statute? 

By instruction No. 8 the court attempted to define the 
insanity which, if found by the jury to have existed in 
Irwin, would defeat the prescriptive title of plaintiff in 
error. By it the jury were instructed that insanity "is a 
diseased condition of the mind, in which the person afflicted 
has not the right use of his reason, especially with refer
ence to certain subjects and duties." For the purpose of 
determining the correctness of this definition as applicable 
to the facts and issues in the case at bar it will be necessary 
to make a brief examination of the law of insanity as ap
plied by the courts of this country. An examination of the 
reported cases shows that the issue of insanity most fre
quentlv occurs in judicial proceedings as follows: First, in 
direct proceedings to procure the commitment of persons 
alleged to be insane; second, in suits affecting the validity 
of wills, where it is sought to show that the testator was 
not of disposing capacity; third, in criminal proceedings, 
where the defense pleaded is insanity and irresponsibility; 
fourth, in suits to avoid contracts because of insanity; and 
fifth, in proceedings otherwise barred, where the plea is 
that he against whom the statute of limitations is pleaded 
comes within the enumerated exceptions because of insan
ity. The rule deducible from these cases is that for the 
purposes of judicial inquiry men are either sane or insane, 
and that such insanity is either total or partial. A total 
deprivation of sense, without lucid intervals, presents few 
legal difficulties. Such an unfortunate may be presumed 
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never to be on an equality with the sane. The law, how
ever, distinctly recognizes that species of insanity where 
the subject is deprived of his reason but a portion of the 
time; or deprived of his reason, either temporarily or per
manently, only upon certain subjects. Instances of this 
character are not rare. They constitute the major portion, 
if not all, of the reported cases. Early in the history of 
English jurisprudence the courts did not make a distinc
tion between different degrees of insanity. Insanity was 
regarded as a fixed term in law, having a certain meaning.  
If a man were insane on one subject, he was supposed to 
be insane on all subjects and for all purposes. In Ex parte 
Barnsley. 3 Atk. [Eng.], 172, Chancellor Hardwicke says: 
"Being 'non compos,' 'of unsound mind,' are certain terms 
in law, and import a total deprivation of sense. Weakness 
does not carry this idea along with it, but courts of law 
understand what is meant by 'non compos,' or 'insane,' as 
they are words of a determinate signification." Perhaps 
one of the leading cases announcing this doctrine is the 
case of Waring v. Waring (1848), 6 Moore P. C. [Eng.], 
341. In that case it is said: "If the mind is unsound on 
one subject, provided that unsoundness is, at all times, 
existing upon that subject, it is erroneous to suppose such 
a mind is really sound on other subjects; it is only sound 
in appearance, for if the subject of the delusion be pre
sented to it, the unsoundness would be manifested by such 
a person believing in the suggestions of fancy, as if they 
were realities; any act, therefore, done by such person, 
however apparently rational that act may appear to be, is 
void, as it is the act of a morbid or unsound mind." One 
of the leading cases announcing the modern doctrine is 
that of Smee v. Smee, 5 Prob. Div. [Eng.], 84, where it 
is said: "A man may be capable of transacting business 
of a complicated and important kind, involving the ex
ercise of considerable powers of intellect, and yet 
may be subject to delusions so as to be unfit to make 
a will. But if the delusions under which a man 
labors are such that they could not reasonably be sup-
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posed to have affected the dispositions made by his will, the 
will would be valid." The doctrine of the case last cited 
may be said to be the now-accepted doctrine of most juris
dictions in this country. In suits to avoid contracts and 
conveyances on the ground of insanity, it is the settled law 
that the insanity must have entered into and induced the 
conveyance or contract; in other words, that it was not the 
act of the free and untrammeled mind, and that on account 
of the diseased condition of the mind, the person entered 
into a contract or made a conveyance, which he would not 
have made had he been in possession of his reason. . Dewcey 
v. Allgire, 37 Nebr.,6, 8; Staples v. Wellinyton,58 Me.,453; 
Concord v. Rumney, 45 N. H., 423, 427; Dean v. American 
Mutual Life Ins. Go., 4 Allen [Mass.], 96; Dcnnett v. Den
nett, 44 N. H1., 531, 537; Hovey v. Hobson, 55 Me., 256, 280; 
Hovey v. Chase, 52 Me., 304; Crowther v. Rowlandson, 27 
Cal., 376; Titcomb v. Vantyle, S1 Ill., 371. In the case of 
wills, in most all jurisdictions, it is held that the insanity 
available for the purpose of invalidating the will must be 
of a kind and degree that clearly affected the testator's dis
position of his property, so that the disposition attempted 
to be made can not be said to have been that of the testator, 
but the result of mental disease. This doctrine is fully sus
tained by the following authorities: Gardner v. Lambock, 
47 Ga., 133; Trish v. Newell, 62 Ill., 196; Yoc v. MeCord, 
74 Ill., 33; Harvey v. Sullens' Heirs, 56 Mo., 372; In re 
Cole's Will, 49 Wis., 179; Benoist v. Murrin, 58 Mo., 307; 
American Seaman's Friend Society c. Hopper. 13 Barb.  
[N. Y.], 625; Garrison v. Blanton, 48 Tex., 299; Kempsey 
v. McGinniss, 21 Mich., 123. In criminal proceedings, 
where the defense is insanity, the universally recognized 
rule is that, before the defendant can escape punishment, it 
must appear that the insanity induced the commission of 

the crime, and that the defendant, because of the diseased 

condition of his mind, could not understand the conse

quences or moral enormity of the act, or had not the power 
of resisting the impulse to commit the crime. Common

wealth v. Rogers, 7 Met. [Mass.], 500; State v. Geddis, 42
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Ia., 264; State v. Huting, 21 Mo., 464; Bovard v. State, 30 
Miss., 600; Dejarnette v. Commonwealth, 75 Va., 867; Wa
ters v.' Connecticut M'utual Life Ins. Co., 2 Fed. Rep., 892.  
From an examination of the authorities cited it appears 
that in cases involving the issue of insanity the courts hold 
that a person may be of unsound mind or insane upon one 
or more subjects and at the same time sane upon others, 
and that a person may be sane upon one or more subjects at 
times and insane upon the same subjects at other times.  
In the case of Riggs v. American Tract Society, 95 N. Y., 
503, the rule is announced that "one who is con
trolled by an insane delusion upon a certain subject, is as 
to that subject a person of unsound mind, although his rea
son as to other subjects may be unimpaired. This doc
trine has been expressly recognized by this court in the case 
of Thurman v. State, 32 Nebr., 224, 227, where it is said: 
"That the law recognizes partial as well as general insan
ity; that a person may be insane upon one or more subjects, 
and sane as to others; that he may be laboring under a 
mental delusion upon some particular matter or regarding 
a particular person, and generally sane upon all other sub
jects.".  

There seems to be no valid reason why the rule regarding 
monomania or partial insanity should not be applied in the 
determination of questions involving the statute of limita
tions. The purpose of the law is to relieve only against 
that which is the direct offspring or result of insanity. The 
statute of limitations is said to be one of repose. It is en
acted, not for the benefit of the insane, but for the benefit 
of the general public. It is intended to subserve the laud
able purpose of staying the enforcement of stale claims, 
quieting the title of those long in possession of real estate, 
and promoting generally a prompt resort to the courts for 
the settlement of disputed rights. It is founded in wise and 
salutary public policy and should receive a liberal con
struction. Buswell, Limitations, sec. 6. This being the 
spirit and reason of the law, it is equally necessary that the 
statute be suspended in its operation against one under a
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disability which effectually disqualifies him from taking 
the precautions necessary to escape its penalties. Dodge v.  
Cole, 97 Ill., 338; Crowther v. Rowlandson, 27 Cal.,376. In 
harmony with the cases cited the rule would seem to be that 
in actions of ejectment brought by the heirs of one alleged 
to be insane against a defendant who pleads adverse pos
session, it devolves upon the heirs to show that the insanity 
'of their ancestor prevented him from understanding his 
rights, and that, owing to the diseased condition of his 
mind, he permitted others to assert ownership and acquire 
prescriptive title to his real estate; and that during the 
running of the statute he had no lucid interval of sufficient 
duration to enable him understandingly to investigate his 
business affairs, and acquire knowledge of the fact of such 
adverse possession, and that it would ripen into a title in 
the occupant. In the case of Tarlick v..Plonk, 1.03 N. Car., 
81, the supreme court of North Carolina held an instruc
tion without error, which charged the jury in a case similar 
to the one at bar, "that if the alleged insane person was so 
mentally diseased that he was unable to understand and 
assert his rights, that he did not possess sufficient mental 
capacity to know that he was the owner of the land, and 
that the defendant was in possession thereof asserting title 
thereto, and that such possession would destroy his rights, 
then he labored under such disability as would prevent 
the operation of the statute." In our view of the case at 
bar, the material inquiry is, was the mind of John Irwin, 
between January 1, 1880, and June 18, 1884, in such a 
diseased condition that he did not understand that he 
owned the land in question, and that plaintiff in error was 
in adverse possession, and that such possession would de
prive him of his legal title to the premises unless he took 
steps to prevent such result. This is the question that 
plaintiff in error was entitled to have answered by the ver
dict of the jury, and the instructions should have so framed 
the issue that the verdict of the jury would have been an 
answer.  

The instruction does not correctly define insanity as ap-
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plied to the case at bar, in that it does ndt limit the inquiry 

whether Irwin's insanity, if shown to exist, affected the 

matter in controversy, that is, whether he was unable, by 
reason of his diseased mind, to protect and save his prop

erty. There is some testimony in the record tending to 

show that Irwin had an insane delusion as to damages sus

tained by reason of the impressment of one of his horses 

at the time of an Indian outbreak. There is some evidence 

of other delusions. Under the instructions given, the jury 

might have found that upon one of these subjects he was 

hopelessly insane, and did not have control of his reasoning 
faculties; and, if such fact was found, then under the in

structions they could very properly have found for defend

ants in error, notwithstanding the evidence might clearly 

have disclosed that he knew he owned the land in contro

versy, that plaintiff in error was in possession, and that in 

the course of time he would acquire title by adverse pos
session, unless proceedings were instituted to eject 

him. There are many reasons besides insanity why 

Irwin might have chosen not to proceed for the recovery of 

the land,-his opinion that it was valueless, or that the 

cost of proceeding would not be compensated by the recov

ery of the property. It does not follow as a legal conclu
sion that because Irwin was insane upon certain subjects 

and duties he was also insane with reference to his property 

rights involved in this action; and whether or not he was 

is a question for the determination of the jury, and, under 

the instructions given, they can not be said to have deter

mined it. In Young v. Stevens, 48 N. H.,133,136,it is said: 

"The question, then, in cases where incapacity to contract 

from defect of mind is alleged, is not whether a person's 

mind is impaired, nor whether he is afflicted by any par

ticular form of insanity, but whether the powers of his 
mind have been so far affected by his disease as to render 
him incapable of transacting business like that in ques
tion." It is true that in a subsequent instruction the court 
told the jury they might consider "whether or not he al
lowed valuable property to be taken away from him with-
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out taking precautions to protect the same"; but such pe
culiarity, together with several others quite different in 
character, was, with all the other facts and circumstances 
shown on the trial, to be considered by them for the pur
pose of deciding "the question whether or not John Irwin 
was insane under the issues and instructions in this case." 
But it is not possible to tell whether the issue of insanity, 
as framed by the court, was decided by the jury in favor 
of defendants in error because they found that Irwin al
lowed valuable property to be taken away from him, etc., 
as the result of insanity, or because of other and essentially 
different delusions, which, under the law, may have co
existed with sufficient mind to accumulate property and 
assert title thereto as against anyone who might claim it 
adversely. Thus the material question for determination 
was subordinated, and placed among the other delusions, 
in themselves not sufficient to suspend the statute, but 
nevertheless competent for the jury to consider for the pur
pose of aiding them in forming an intelligent judgment 
upon the principal question.  

It is not necessary to examine the other instructions 

given, further than to say that instruction No. 9 is open to 
the objection that it gives undue prominence to portions of 
the evidence. The evidence of monomania upon other sub
jects than that directly affecting the controversy is doubt
less competent within limits. The rule is announced in 
Rouch v. Zehring, 59 Pa. St., 74, as follows: "On the ques
tion of capacity a wide scope is allowable, that the jury 
may possess the materials to form an intelligent judgment." 
In Bower v. Bower, 142 Ind., 194, the court said: "Evi
dence that a testator, for several years before his death, did 
not make out his own tax lists, but that they were made out 
and sworn to by his son, is admissible on the question of 
the testator's testamentary capacity." But an instruction 
should not call the attention of the jury to any portion of 
the evidence, unless it undertakes to set out and give equal 
prominence to all the evidence in the case.  

The instructions, taken together, do not present to the 
jury for their determination the material issues in the case.
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Plaintiff in error assigns as error the refusal of certain 
instructions requvsted by him. It is sufficient to say that 
they are for the most part based upon the theory that, to 
defeat the statute, Irwin's insanity must have been such as 
amounted to a total want of understanding, or a total dep
rivation of sense and reason, or, at least, that he did not 
possess sufficient mental capacity to understand and trans
act the ordinary business affairs of life. These instructions, 
as we have seen, do not correctly state the law. We can 
conceive of a man able to understand and transact the ordi
nary business affairs of life, and yet be so insane upon the 
question of the power of the government to tax property, 
and upon the power of others to acquire title to his prop
erty by adverse possession, as to be entitled to the benefits 
of the statute. The offer of these instructions seems to have 
been based upon a doctrine claimed by counsel to have been 
discovered in W1itte v. Gilbert, 10 Nebr., 539. The case does 
not announce the doctrine contended for. The only law in 
the case is that announced in the second syllabus, which is 
as follows: "The words 'unsound mind' are used in the 
statute in the same sense as the word 'insane.' " In the 
body of the opinion the learned chief justice made use of 
the following language: "The words are used in the statute 
in the same sense as 'insane.' Being 'non compos'-'of un
sound mind,' are certain terms in the law, and import a 
total deprivation of sense,"-citing Ex parte Barnsley, 
3 Atk. [Eng.], 172, and Mulloy v. Ingalls, 4 Nebr., 115. It 
will be noticed that the purpose of the chief justice in using 
the language quoted was to make clear the distinction that 
is everywhere recognized by the courts between insanity 
and mere imbecility or weakness of mind, however great.  
In Ex parte Barnsley Lord Hardwicke said that a return 
that he is lunaticus, or non compos, means the same as un
sound mind. And the purpose is made more apparent by 
a reference to Mulloy v. Ingalls, supra. This court, in the 
case of Dewey v. Allgire, 37 Nebr., 6, speaking through 
IRVINE, C., in considering this question, and discuss
ing the meaning of Mulloy v. Ingalls, said: "We think,
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however, that counsel for appellants have somewhat mis
taken the true import of the language used in these cases.  
It is very clear that the courts have never meant by such 
language that a deed will not be set aside unless the 
grantor, at the time of its execution, showed an absolute 
want of reason and understanding in every particular. It 
has been repeatedly held that the deed of one afflicted with 
monomania may be set aside where the execution of the 
deed .vas induced by the disease. The rule, in fact, means 
this: That one in the possession of his normal faculties, 
and not afflicted with idiocy or actual insanity, may not, in 
the absence of fraud, avoid his deed, even though he be of 
inferior intellectual capacity; that the law will not under
take to discriminate between strong and weak minds, ex
cept to consider weakness of mind in connection with evi
dence of fraud; that the line is drawn at actual insanity 
inducing to the conveyance-insanity as distinguished 
from mere weakness of mind unaccompanied by mental 
disease overthrowing the reason." It follows, therefore, 
that these instructions should not have been given.  

Again, it is contended by plaintiff in error that the court 
erred in refusing the following requested instructions: 
"You are instructed that in order to defeat the title of the 
defendant the plaintiffs must prove by a preponderance of 
the evidence that John Irwin was insane within the mean
ing of the law as defined by the court continuously from the 
1st day of January, 1880, to June 18, 1S84, without any 
lucid interval of sufficient duration for him to understand
ingly investigate his business affairs." Plaintiff in error 
was entitled to have the issue confined between the dates 
mentioned. Any evidence of insanity of Irwin before or 

after the period mentioned would be wholly immaterial, 
except in so far as it would be'valuable and was properly 
admitted in aiding the jury to determine whether or not he 

was insane between the dates mentioned. If the court, in 
the instructions given on its own motion, had correctly 

defined insanity as applicable to the facts in the case at 

bar, this instruction would have been apt, and would have
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materially assisted the jury in arriving at a correct ver
dict. It should have been given.  

Having reached a conclusion which requires that the 
judgment of the trial court be reversed, it is not necessary 
to determine whether the evidence supports the verdict. It 
follows from what has been said that the judgment should 
be reversed, and a new trial granted.  

HASTINGS and DAY, CC., concur.  

By the Court: For the reasons stated in the foregoing 
opinion, the judgment of the district court is 

REVERSED.  

NOTE.-As to competency of opinion of non-expert expressed out
side of court room, when such expression ivas a part of the transac
tion upon which the witness's opinion was based, see Guiteau's Trial, 
Part I., pp. 4 4 4-447.-REPORTER.  

JOHN STUART & COMPANY, LIMITED, APPELLANT, V. ALBERT 
J. STONEBRAKER ET AL., APPELLEES.

FILED JANUARY 8, 1902. No. 10,054.  

Commissioner's opinion, Department No. 1.  

1. Promissory Note: PURcHAsER: AGENCY. Where one purchasing a 
note constitutes his assignor, who is the original payee named 
therein, his agent for the collection of both interest and prin
cipal, and such agent, in the exercise of such authority, does 
collect both interest and principal, the holder can not, after 
his agent's failure to account, repudiate such agency, stand 
upon his rights as a bona-fide holder for value, and collect a 
second time from the maker, although the latter has paid the 
agent in the belief that he was still the holder of the note.  

2. Payment: ESTOPPEL: SATISFACTION. If the maker pay other than 
the rightful owner of the note, he can not rely on facts un
known to him, and not influencing his action, as an estoppel; 
but, if the money has reached the hands of an agent authorized 
to collect for the holder, such payment will be held a satisfac
tion of the debt.  

3. Evidence: FINDING. Held, That the finding of the trial court that 
the maker paid to the authorized agent of the holder is sus
tained by the evidence.
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APPEAL from the district court for Antelope county.  
Heard below before RoBINsON, J. Affirmed.  

Charles Riley and C. C. Flansburg, for appellant.  

N. D. Jackson, contra.  

KIRKPATRICK, C.  

This is a suit brought in the district court of Antelope 
county by appellant to foreclose a mortgage for the sum of 
$400, dated October 31, 1887, andedue November 1, 1892, 
executed by appellees A. J. Stonebraker and wife to the 
Globe Investment Company of Boston, Massachusetts. The 
petition is in the usual form; alleges the execution of the 
note and mortgage to the investment company; that the in
vestment company, before maturity, sold.the same to ap
pellant; that no action at law had been commenced; that 
the note and mortgage had not been paid; and prayed fore
closure. Appellees answered, admitting the execution of 
the note and mortgage, and that the same had been sold to 
appellant; and alleged payment of all coupons, and of the 
principal of the note and.mortgage to the Globe Investment 
Company, at Boston, where the note was payable, at ma
turity, in good.faith, and without any knowledge that the 
investment company was not the owner of the note and 
mortgage. Trial was had to the district court, which re
sulted in a finding and judgment that the note and mort
gage had been paid and satisfied, from which judgment ap
pellant brings the case to this court for review upon ap
peal.  

The facts disclosed by the evidence, briefly stated, are as 
follows: On October 31, 1887, appellees executed the note 

and mortgage in suit to the Globe Investment Company, a 
corporation, located and doing business at Boston, Massa

chusetts. Soon after receiving this note and mortgage, the 
Globe Investment Company sold them to appellant. Appel
lant afterwards sold them to some other party, whose name, 
so far as the record is concerned, is not disclosed. After-
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wards, and long before the maturity of the note and mort
gage, appellant repurchased them, and was the owner at 
the time payment was made. No assignment of the mort
gage was ever placed of record in Antelope county. Ap
pellees paid the coupons from time to time as they matured, 
by direction of the Globe Investment Company, to its Kan
sas City office, and received the coupons shortly after such 
payments. In the latter part of October, 1892, and a few 
days before the maturity of the loan, appellees procured a 
draft for $414, being the amount of the principal debt and 
the last coupon maturing, and paid the same to the Kansas 
City office of the investment company. Appellees received 
a receipt for this payment, and also the last coupon, and 
some time later received a release of the mortgage, which 
was duly placed of record in Antelope county. The Kansas 
City office notified the investment company at Boston of 
the payment of this loan in full, and the books of the invest
ment company at Boston show the loan paid. Stuart & Co., 
Limited, about the time of the maturity of the note and 
mortgage, acknowledged receipt of the $14 in payment of 
the last coupon. It seems the investment company, after 
collecting the $414, retained the principal and remitted the 
$14 to appellant. It is disclosed by the record that the in
vestment company entered into an arrangement with ap
pellant by which appellant purchased and negotiated a 
large number of farm mortgages from the investment com
pany, the amount aggregating about $1,500,000. It pur
chased and negotiated this paper under an agreement by 
the terms of which the investment company paid appellant 
in cash a two per cent. commission on all loans purchased 
or negotiated in Europe by appellant, and, in addition, the 
investment company agreed and undertook to look after all 
these loans, collect both principal and interest, look after 
the insurance when the same expired and foreclose the mort
gages when in the judgment of the officers of the investment 
company such action was necessary. All of this work, with 
the exception of the foreclosure of mortgages, was done by 
the investment company free of expense to appellant. The
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testimony very clearly establishes this arrangement. From 
the mass of testimony introduced in the case we quote the 
following, from the testimony of J. Lowell Moore, one of 
the officers of the investment company: 

Q. You had negotiated the loans, and you undertook to 
give them such care as you thought they needed, and out 
of that care the practice of looking after them came. Is 
that correct? 

A. The company's whole business was based on the un
derstanding and agreement that it should take care of the 
loans and make all collections. It could not have sold any 
loans if its clients had been obliged to collect from the 
western borrowers, or look after the distant securities.  
Neither could a company guarantee and advance payments 
if it did not control collections and the securities. The 
company published its agreement to collect and care for the 
securities, and every investor expected it to do so.  

R. Heaton Smith, one of the managing directors of the 
appellant, testified upon this question as follows: 

Q. What agreement did the plaintiff have with the Globe 
Investment Company about the collection of the principal 
and interest of the loans represented by the notes and mort
gages purchased by the plaintiff of the Globe Investment 
Company, or sold by the plaintiff for the Globe Investment 
Company? 

A. There was no agreement, in the sense of -a binding 
legal agreement on the subject. .I understood that the 
Globe Investment Company would, and they did in fact, 
collect principal and interest without charge or expense to 
the purchaser, acting, in so doing, as the agents of the mort
gagors, whose payments to them included the work of re
ceiving and distributing principal and interest.  

The latter part of the answer of the witness Smith quoted 
is a conclusion of the witness to the effect that the invest
ment company, in making the collection of principal and 
interest, acted as agents of the mortgagors. The trial 
court, from all the evidence in the case, found that the in
vestment company was acting as agent for the appellant
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in these collections, and such finding seems to be abun
dantly supported by the evidence. It is further disclosed by 
the evidence that appellant was an owner of stock in the 
corporation known as -the Globe Investment company; that' 
the officers of appellant visited the office of the investment 
company, had access to and inspected its books, and had 
thorough and complete knowledge of its mode of doing busi
ness, and knew that it was collecting both principal and 
interest of loans negotiated by it, and in all other respects 
was treating the loans as though it still owned them. By 
permitting the Globe Investment Company to have such 
charge of the loans, it constituted the investment company 
its agent in making the collections, and in this case the 
record discloses that the investment company was author
ized to collect both principal and interest; and, this being 
true, the payment by appellees to such agent must be held 
to be payment to the principal, and result in the satisfac
tion of the note and mortgage.  

It is contended by counsel for appellant that, inasmuch 
as appellees dealt with the investment company, and made 
payments to it, believing that it was still the owner of the 
note and mortgage, appellecs can not be protected in such 
payment. This proposition would undoubtedly be tenable 
if payment had been made to some person not authorized to 
receive it. But the rule has no application to the case at 
bar. In this case the money came into the hands of the 
person duly authorized to receive it, and whether appellees 
dealt with the investment company as the owner or as 
agent of another is wholly immaterial. This rule is not 
violative of the rights of a bona-fide holder for value, and 
is fully sustained by the reasoning in the case of Exchange 
Nat. Bank v. Johnson, 30 Fed. Rep., 588, wherein it is 
said: "If the maker pay other than the rightful owner of 
the note, he can not rely on facts unknown to him, and not 
influencing his action, as an estoppel, but if the facts be of 
a character that establish an agency for collection, that is 
a defense against repayment." 

It follows from what has been said that the judgment of
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the trial court in finding that the note and mortgage in suit 
had been paid is fully sustained, is right, and it is therefore 
recommended that the same be in all respects affirmed.  

HASTINGS and DAY, CO., concur.  

By the Court: For the reasons stated in the foregoing 

opinion, the judgment of the trial court is 

AFFIRMED.  

HARTFORD FIRE INSURANCE COMPANY V. HARVEY LAND

FARE ET AL.  

FILED JANUARY 8, 1902. No. 9,881.  

Commissioner's opinion, Department No. 2.  

1. Insurance: POLICY: WAIVER: PLEADING: REPLY. In an action upon 

a policy of fire insurance, if the answer pleads a forfeiture of 

the policy by breaches of its conditions against incumbrances 

existing at the date of the policy, which are set out in full in 

the answer, a reply which alleges "that the defendant was and 

at all times in the petition and answer named fully advised of 

the facts set out in the answer as to the incumbrances on the 

property so far as the same are in said answer truly alleged," 

is a sufficient plea of waiver of such incumbrances as against 

objection thereto first made in this court.  

2. - : : . An agent can not by oral contract with 

the insured waive the express terms of the policy of insurance, 

when the policy provides that "no officer, agent, or representa

tive of the company shall be held to have waived any of the 

terms and conditions of this policy, unless such waiver shall be 

indorsed hereon in writing"; but the.company may by its con

duct waive a forfeiture when it has notice of the breach of 

condition upon which such forfeiture is based, and notice to the 

agent is notice to the company. Such waiver need not be in 

writing.  

3. -: FORFEITURE: WAIVER. Forfeiture of a policy of insurance 

is waived when the insurer, being informed of the facts on 

which forfeiture is based, thereafter continues to treat the con

tract as binding, and induces the insured to act in that belief.  

4. Answer: ALLEGATION OF INCUIfBRANCE: REPLY: ADMISSION: GEN

ERAL DENIAL: BURDEN OF PROOF. The allegation of an incum

brance on the property in an answer in an action on a fire
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insurance policy is not admitted by the allegation in reply "that 
the defendant was and at all times in said petition and answer 
named fully advised of the facts set out in the answer as to the 
incumbrances on said property, so far as the same are in said 
answer truly alleged"; and there being also a general denial 
in the reply, the burden is upon defendant to prove the exist
ence of such incumbrance.  

5. Fire Policy. The provision in a policy of fire insurance that the 
loss is payable "sixty days after due notice and satisfactory 
proofs of the same are made by the assured and received at 
their office in Chicago," is waived by such action of the company 
as waives proof of loss, and in such case interest should be com
puted from the date of the loss.  

ERROR from the district court for Douglas county.  
Tried below before DICKINSON, J. Afirmed.  

Eleazer Wakeley and Arthur C. Wakeley, for plaintiff 
in error.  

Hall & Mculloch, contra.  

SEDGWICK, C.  

This action was begun in the district court of Douglas 
county upon a policy of insurance, for the sum of $1,750.  
It is alleged in the petition that the defendant, plaintiff in 
error, in consideration of $52.50 premium, executed and 
delivered to the plaintiff, Harvey Landfare, its policy of 
insurance on the 16th day of October, 1888, whereby it 
agreed to, and did, insure the said Harvey Landfare to the 
amount of $1,750, for the term of one year, on his factory 
building; that the policy stipulated that the loss, if any, 
was first payable to John Wendell, as his interest might 
appear; that on the 3d day of May, 1889, the building was 
totally destroyed by fire; that proofs of loss were duly 
presented; that the property insured was of the value of 
$5,000, and that Wendell held a mortgage on the property 
to the amount of more than $5,000,-and asked for judg
ment for $1,750 and interest from the 3d day of May, 1889.  
By a stipulation of the parties, a copy of the policy of in
surance was attached to the petition. The answer admits
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the insurance of the property as alleged, and the destruction 
thereof by fire, and alleges that the proof of loss furnished 
was defective and insufficient; and it then sets out certain 
conditions of the policy and alleges that these conditions 
were violated, and the policy therefore void. The reply 
denies each and every allegation in the answer, except such 
as are expressly admitted in the petition or in the reply.  
It then alleges that defendant was, at all times in the peti
tion and answer named, fully advised of the facts set out 
in the answer as to the incumbrances on the property, so 
far as the same are in said answer truly alleged, and al
leges that, when plaintiffs claimed an insurance and made 
their proofs of loss, they fully advised the defendant of the 
facts in that regard, and that thereafter the defendant, in 
August and September, prepared other proofs of loss to 
be executed by the plaintiffs, and delivered the same to 
the plaintiffs to be signed; that these proofs of loss were 
untrue and false, and not within the terms of the policy, 
and that the plaintiffs, having already executed proper 
proofs, declined to sign the proofs so prepared by the de
fendant, and proposed to defendant to change the same to 
correspond to the fact, to which change the defendant con
sented; but subsequently, and while the negotiations re
specting the same were pending, the defendant refused to 
further negotiate, and denied all liability, and declared 
that the defendant was not liable for any loss under said 
policy; and that during all the times set forth in the reply 
the defendant had full knowledge of all the facts alleged 
in the answer, and was advised of the same and took and 
received the instruments made in the case and prepared 
proofs of loss thereunder, and did every act and thing in 
connection with said insurance with full knowledge of all 
the facts. The cause was tried to a jury with verdict and 
judgment for plaintiffs, and the defendant brings the case 
here upon. proceedings in error.  

It is insisted that the allegations of the reply are not 
sufficient to avoid the defense set up in the answer, and 
this contention is predicated upon the proposition that 

40
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there is no sufficient plea of waiver in the reply. The 
plaintiff, in order to avail himself of the waiver of the con
ditions of the policy, must plead such waiver. Phenix Ins.  
Co. v. Bachelder, 32 Nebr., 490; Burlington Ins. Co. v.  
Campbell, 42 Nebr., 208. But the reply alleges that the 
defendant was, at all times in the petition and answer 
named, fully advised of the facts set out in the answer as 
to the incumbrances on the property, so far as the same 
are in said answer truly alleged. This is an allegation that 
when the insurance was taken the company knew the con
dition of the property. The case was tried throughout upon 
the theory that the question of the waiver of forfeiture was 
one of the main issues of the case. The defendant re
quested an instruction submitting that question to the jury, 
which was given by the court. Under these circumstances 
the defendant can not now, for the first time, object that 
the reply was not sufficient to tender this issue.  

It is next contended that the evidence was not sufficient 
to warrant a finding of waiver, and this contention is 
founded upon the proposition that under the provisions of 
the policy there could be no waiver of a breach of forfeiture, 
except in writing indorsed on the policy. The policy con
tained a provision to this effect. It is not doubted that 
this provision of the policy is binding upon the parties.  
The agent has no authority to make an oral contract with 
the insured waiving the express terms of the policy. But 
that is not the question involved here. The fact of the ex
istence of the incumbrances upon the property, if unknown 
to the company at the time of writing the insurance, would 
render the policy voidable at the option of the company, 
and so changes in the title to the property after the insur
ance was effected would also render the policy voidable; 
but the right to declare this forfeiture can be waived by the 
company, and notice of breaches of the provisions of the 
policy given to the agent is notice to the company. Eagle 
Fire Ins. Co. v. Globe Loan & Trust Co., 44 Nebr., 380; 
Home Fire Ins. Co. v. Bernstein, 55 Nebr., 260. Some of 
the language of the opinion in German Ins. Co. v. Heiduk,

562 NEBRASKA REPORTS. [VOL. 63



VOL. 63] JANUARY TERM, 1902. 563 
Hartford Fire Ins. Co. v. Landfare.  

30 Nebr., 288, must be understood as modified in these 
later cases. The question of notice to the company was 
submitted to the jury by an instruction requested by the 
defendant, and the evidence is sufficient to support the 
findings of the jury in that regard.  

It is next contended that there was nothing in the con
duct of the company sufficient to constitute an "estoppel." 
The fire occurred on the 3d of May, 1889. On the 6th of 
May the company's adjuster was in Omaha to investigate 
the loss. The plaintiff's attorney instructed him to go on 
and make an investigation, and he would then see him.  
The adjuster ascertained that the building was a total 
loss, and employed contractors to make estimates of the 
value of the building, and then left Omaha telling the 
contractor to leave his estimates, when made, with the 
company's local agent. About a month later the adjuster 
returned to Omaha and neceived his estimates, but had no 
conversation with plaintiff or his attorney. On the 23d 
day of August the plaintiff's attorney wrote the company 
at Chicago, calling attention to the proofs of loss which 
had been sent in some time before, and stating that noth
ing had been heard from the company v4th respect to the 
proofs nor in regard to paying the loss, and asked the 
company to say whether it would pay the same. To this 
letter the adjuster answered, saying that he would be in 
Omaha within the next two weeks. The plaintiff's attor
ney immediately wrote him that they did not desire to 
wait two weeks, unless he would inform them whether he 
intended to adjust the loss or to contest it. About ten 

days later the adjuster came to Omaha again and had a 

personal inter:iew with plaintiff's attorney, and gave the 

attorney blanks for making new proofs of loss, and saying 
that "on return of proofs of loss, we will talk settlement." 
On the 1st of October the adjuster was informed that 

plaintiff would not~make the proofs of loss furnished by 
the adjuster, as they contained statements that there were 

no incumbrances upon the property at the time of making 
the policy, and plaintiff insisted that the company knew
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of these incumbrances; but the adjuster was informed that 
plaintiff was ready to sign the proofs, with the exception 
of these statements in regard to the incumbrances, and 
the adjuster was asked definitely whether these statements.  
should be stricken out and the proofs completed. On the 
12th of October he replied, stating that the company was 
entitled to full explanation, and asked that the proof be 
made "to give a true and correct history of the condition 
of the property," and also asked to be furnished with a 
copy of the clause under which losses are made payable 
to mortgagees; but no definite statement as to whether 
the payment of the loss would be contestedon the ground 
of the incumbrances. On the 8th of November plaintiff's 
attorney wrote the adjuster, stating, "You desire him 
[plaintiff] to state in your proof of loss, as you have it, 
that there have been no levies on the property. There 
were levies made on the property as we all know. He will 
not swear to what is not true." And then saying, if "you 
think that the levy on the property, which certainly does 
exist, makes a difference, you can say so to me and can 
refuse to carry out your settlement. * * * Please let 
me know promptly." A few days after this the adjuster 
was in Omaha, and being told again the objection that 
plaintiff made to executing the proofs of loss, said: "Very 
well, we want to know them all [the incumbrances], put 
them in then, let them be in,-what is not in there." But 
still there was no definite statement that the company 
would refuse to pay the loss on account of these incum
brances. It is insisted by the defendant that during this 
time the only information Stawitz, the adjuster, had with 
respect to the condition of the property as to liens and in
cumbrances was that in addition to the Wendell mortgage, 
which was mentioned in the policy, there was a mechanic's 
lien in the sum of $100 or $150; but it was insisted by the 
plaintiff that the company had notice of incumbrances at 
the time the policy was issued, and had notice of all other 
matters alleged in the answer as they occurred from time 
to time, and this question was submitted to the jury. They
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must have found in accordance with the plaintiff's conten
tion. If, then, the company, during all these negotiations, 
had notice of these violations of the conditions of the pol
icy, and failed to insist upon a forfeiture of the policy on 
account thereof, it certainly can not be said that there was 
not sufficient evidence to justify the finding of the jury in 
that regard.  

It is also urged that "setting up a waiver of the benefit 
of facts pleaded by the opposing party constitutes an ad
mission of the truth of facts so pleaded," and that as the 

answer alleged that the plaintiff's title in the property was 

conditional, and was also incumbered by a mortgage for 

$11,700 to one Sautter, and the reply pleads that these 

matters were waived, this constitutes an admission of this 

ground for.forfeiture, and that there is no proof in the rec

ord that defendant had notice of these matters until after 

suit was begun; but this contention is without merit, for 

several reasons. That the policy of insurance was exe

cuted and delivered to plaintiff, is admitted in the answer.  

This recites that the plaintiff is the owner of the property, 
and is sufficient prima. facie evidence of that fact. Amer

ican Fire Ins. Co. v. Landfare, 56 Nebr., 482. Also plain

tiff's deed from the carriage company was received in evi

dence. And, moreover, the reply does not specifically 

plead these matters as waived, but alleges "that the de

fendant was and at all times in said petition and answer 

named fully advised of the facts set out in the answer as 

to the incumbrances on said property, so far as the sanie 

are in said answer truly alleged"; and contains a general 

denial of the allegations of the answer. If this reply was 

defective, there was no objection made to it, and the issues 

were tried upon the theory that the allegations of the an

swer as to incumbrances were denied. The defendant un

dertook to prove these incumbrances, and offered a large 

volume of evidence showing the incumbrances in detail, 

but no evidence in regard to the mortgage to Sautter, nor 

in regard to plaintiff's title to the premises, so that the 

allegations of defendant's answer in regard to these mat-
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ters are not sustained by the evidence. These suggestions 
also dispose of the defendant's objections to the sixth, 
eighth, fifteenth and sixteenth instructions given by the 
court on its own motion. The defendant could not claim 
a forfeiture on the ground of the conditional nature of the 
plaintiff's title, nor on the ground of the Sautter mortgage, 
since there was no proof supporting its allegations in re
gard thereto, and it was proper for the court to eliminate 
those questions from the consideration of the jury.  

The defendant asked the trial court to instruct the jury 
as follows: "No alleged waiver of any condition or pro
vision of the policy would prevent the defendant from in
sisting that it was void unless the party insured acted to 
his own prejudice upon the faith of such waiver,"-which 
was refused, and this ruling, it is insisted, was erroneous.  
It is probably true that the request, rightly understood, 
correctly states the law; but it may well be doubted 
whether if given in this case without explanation, it might 
not have been misleading to the jury. To constitute a 
waiver of the provisions of a policy of insurance providing 
for forfeiture, the acts relied upon need not be tended with 
such equitable circumstances as would be required to con
stitute an estoppel. It is not necessary that the party be 
induced by the acts in question to change his position in 
any manner with reference to the subject of the negotia
tion, even when the acts are done after the forfeiture oc
curs. Billings v. German Ins. Co., 34 Nebr., 502, Hollis 
v. State Ins. Co., 65 Ia., 454, 21 N. W. Rep., 774. The in
structions given were quite exhaustive, and in the fifteenth 
instruction given by the court on its own motion the jury 
was told that if the defendant, with full knowledge of the 
facts, neglected to declare its intention of insisting on the 
forfeiture, but by its acts recognized and treated the policy 
as a valid and subsisting contract between it and the plain
tiffs, and induced them to act in that belief, it will be 
deemed to have waived such forfeiture. Under the facts 
as disclosed by the evidence in this case, the plaintiffs ne
gotiated with the defendant during six months; and, with-
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out doubt, if the jury believed from the evidence that dur
ing these negotiations the defendant induced the plaintiff 
to act in the belief that the policy was valid, by recogniz
ing and so treating the policy, then it must follow that the 
provisions of the policy relied upon must be considered as 
waived by the company. We think that this fifteenth in
struction correctly stated the law to the jury, and that it 
contained every essential element that the defendant was 
entitled to have embraced therein; and the failure of the 
court to state the converse of the proposition contained in 
this instruction is not, in the condition of the evidence in 
this case, reversible error. Complaint is made that the 
court refused to give the eighth instruction requested by 
the defendant; but this instruction was, in substance, 
given by the court on its own motion, and the objection is 
without merit. The court was asked to instruct the jury 
that there was a change in the possession of the property in
sured which rendered the policy void, but we think that, 
under the evidence, this was a question of fact for the jury, 
and was properly submitted. There are numerous assign
ments of error upon the rulings of the court in receiving 
and excluding evidence, but we do not find any substantial 
error that calls for a reversal of the judgment. The jury 
were instructed that, if they found for the plaintiff, their 
verdict should be for $1,750, with interest from date of the 
fire. The policy provided that the loss was payable sixty 
days after due notice and satisfactory proofs of the same 
are made by the assured, and received at their office in Chi
cago. It is insisted that under this provision interest 
should not be computed from the date of the fire, but from 
sixty days thereafter. In Star Union Lumber Co. v. Fin
ncy, 35 Nebr., 214, it was held that such provision in a pol
icy is merely a provision that during the time stated the 
company shall not be liable for costs, and that it may be 
waived. In Home Fire Ins. Co. v. Fallon, 45 Nebr., 554, 
it was held that when an insurance company, either before 
suit or by answer in the action, denies that the policy was 
in force when the loss occurred, it can not avail itself of a
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provision, such as the one under consideration. If the fur
nishing of proofs of loss is waived by the company, this 
provision in a policy must necessarily be waived, as it 
furnishes no basis upon which to compute interest. We 
think, therefore, the rule adopted by the trial court was 
correct.  

It is therefore recommended that the judgment of the 
district court be affirmed.  

OLDHAM and POUND, Cc., concur.  

By the Court: For the reasons stated in the foregoing 
opinion, the judgment of the (listrict court is 

AFFIRMED.  

W. H. H. DUNN v. DAVID I. BUSHNELL ET AL.  

FILED JANUARY 8, 1902. No. 10,810.  

Commissioner's opinion, Department No. 2.  

1. Cumulative Instructions. It is not error for the trial court to 
refuse instructions requested when every principle involved in 
the requested instructions is fairly and fully given by the court 
on its own motion.  

2. Warranty: SEED: \FEASURE OF DAMAGES. Where seed is purchased 
on a warranty that it is of a certain kind and quality, and such 
seed proves to be of an inferior kind and quality, and is planted 
without the knowledge of its inferior quality, the value of a 
crop such as should have been produced by the seed if it had 
conformed to the warranty, deducting the expense of raising 
the crop and the value of the one in fact raised, is a proper 
measure of damage for the breach of such warranty.  

3. - : : - Where seed is purchased on a warranty as 
to its kind and quality, and the purchaser of such seed discovers 
that it is of an inferior quality to that warranted, he may re
tain the seed and recover as damages the difference between 
the purchase price of the seed as warranted and the market 
price of the seed which he actually received.  

4. Case Distinguished. Olrer v. Hewles. 5 Nebr.. 439. distinguished.  

ERRoR from the district court for Lancaster county.  
Tried below before HOLMES, J. Reversed.
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Tibbets Bros., Morey & Anderson, for pl-intiff in error.  

Doyle & Berge, contra.  

OLDHAM, C.  

The plaintiff in the lower court sued the defendant on 

a promissory note. The defendant answered, admitting 

the execution and delivery of the note, and alleging that 

it was given in part payment of the purchase price of a 

quantity of hemp-seed purchased from the plaintiff. He 

alleged that the hemp-seed was warranted by the plaintiff 

to be first-class hemp-seed, equal in quality to first-class 

Kentucky hemp-seed, and seed which would, under proper 

conditions, raise a first-class crop of hemp. He also al

leges that, he relied solely on the warranty of the plaintiff 

in the purchase of the seed; that the seed was of an in

ferior quality; that it was sowed and the crop was culti

vated in a good and husbandlike manner, and that, be

cause of the inferior quality of the, seed, he raised less than 

a half crop of hemp from the land sowed with the seed 

purchased from the plaintiff, and prayed damages on his 

counter-claim for the difference in the price of the crop 

raised from the seed sold him by plaintiff, and the price of 

a crop which would have been raised from seed of the qual

ity which he alleged was warranted to him by the plaintiff.  

Plaintiff replied to this answer by a general denial. A 

trial was had to a jury. Plaintiff recovered judgment for 

his note and interest, and defendant brings error to this 

court.  
Plaintiff in error, who will be herein designated as the 

defendant, alleges error, in the trial of the cause in the 

court below in the exclusion of evidence and in the refus

ing and giving of instructions. An examination of the 

record leads us to the conclusion that there was no preju

dicial error committed by the trial court in the exclusion 

of evidence, and although some of the instructions re

quested by the defendant and refused by the court con

tained correct propositions of law, we do not think that
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the trial court erred in their refusal, for the reasons that 
the principles announced in each one of the refused in
structions were fairly and fully embodied in the instruc
tions given by the court on its own motion.  

The objection urged against the sixth paragraph of in
structions given by the court on its own motion presents 
a more serious question and one which requires a careful 
perusal of the evidence and pleadings in determining 
whether or not it was warranted under the issues in this 
case. The instruction is as follows: "6. If on the other 
hand you find and believe from the evidence that the de
fendant had knowledge of the inferior character of the 
seed before the same was sown, in event you believe the 
same was inferior, but notwithstanding such knowledge 
retained the same and used it for the purpose for which it 
was purchased, then and in that event he could not recover 
on his counter-claim in this case, but would be deemed in 
law to have waived his right to rely upon the representa
tions of the plaintiff, in event you find any were so made, 
and the plaintiff would be entitled to recover the full 
amount of the note sied on together with interest from 
the date thereof." The first question to be determined 
with reference to this instruction is as to whether it is 
supported by the evidence offered and the pleadings filed 
in this case. The next question is as to whether this in
struction is a correct abstract declaration of the law as 
applicable to the issues involved herein.  

The evidence offered by the defendant all tended to show 
that he had no knowledge of the alleged inferior quality 
of the seed until after the maturity of the crop grown from 
it, and that he bought it relying solely on the representa
tions of the plaintiff that it was first-class %seed in all re
spects, and equal to first-class Kentucky hemp-seed. All 
defendan.t's witnesses that claimed to be experts in the 
raising of hemp testified that the inferior quality of this 
hemp-seed could not be detected by an inspection of it, and 
that there was no way to determine its kind and quality 
except by the crop produced from it. Plaintiff by its evi
dence made no effort to show that defendant had any
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knowledge of the inferior quality of the seed before he 
planted it, but, on the contrary, its evidence tended to 
show that the crop raised from the seed purchased from 

the plaintiff was equal to the crop raised from Kentucky 
hemp-seed on adjoining land; and it also tended to show 
that the seed was of the exact quality and kind as that 
shown to the defendant at the time he made the purchase, 
and that the seed was sold to the defendant without any 

warranty. We are therefore impressed with the conviction 
that this instruction is unsupported by the testimony of

fered in this case.  
The next question to be determined is as to whether this 

instruction is correct as an abstract proposition of law.  

We are impressed with the idea that in giving this instruc

tion the learned trial judge was influenced by the doctrine 

set forth in the syllabus of the case of Oliver v. Hawley, 
5 Nebr., 439, but a careful examination of the issues deter

mined in that case leads to the view that it is easily dis

tinguishable in principle from the issues presented in the 

case at bar. In the case of Oliver v. Hawley, supra, the 

issues arose on a contract for th'e purchase of flaxseed 

sold by sample, and no question of warranty was involved 

in the controversy. The answer contained a counter-claim 

for damages to the farm and crops on account of the 

growth of mustard from seed intermixed with the flax

seed. The evidence showed that the defendant knew that 

the mustard-seed was mixed with the flaxseed at the time 

lie sowed it. In determining the question in this case the 

court quoted with approval the rule announced in Pas

singer v. Thornburn, 34 N. Y., 634, in which the defendant 

had sold cabbage-seed under an express warranty that it 

was a, seed of a variety known as "Bristol cabbage," which 

it proved not to be, and in which the damages were held to 

be the value of a crop such as should have been produced 

by the seed if it had conformed to the warranty, deducting 

the expense of raising the crop and the value of the one in 

fact raised. The court then says: "But I think that no 

case can be found in which consequential damages have 

been recovered where a party, as in this ease, had knowl-
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edge of the inferior character of the seed before sowing the 
same; in such case, the party furnishing the seed is not lia
ble for damages resulting to either the crop or the land in 
consequence of the use of such inferior seed." While we 
think that the conclusion reached in the case just quoted 
from was sound and logical and fully supported by the 
facts then in issue, yet we think the issues in the case at 
bar, as tendered by the defendant's answer and his evi
dence, bring it within the rule of Passinger v. Thornburn, 
supra; and as there was no claim for consequential dam
ages to the crop or the land of the defendant in the case at 
bar on account of noxious seeds, and because there was no 
evidence tending to show that the defendant had knowl
edge of the alleged inferior quality of the seed before he 
planted it, we think that the court erred in attempting to 
apply the doctrine in the case of Oliver v. Hawley, supra, 
to the case at bar. Even granting that there had been tes
timony tending fo show that the defendant discovered the 
inferior quality of the seed before planting it, yet, if the 
seed had been warranted, as defendant claims it was, he 
would still have had the right to have retained the seed, 
and to have recovered in damages the difference between 
the market price of the seed he received and the purchase 
price of such seed as he alleges was warranted to him.  

As this case will have to be tried again we think it will 
be well to suggest that the eighth paragraph of instruc
tions given by the court on its own motion tenders an issue 
which is not supported by the pleadings, and that it should 
not be given on a retrial of this case.  

It is therefore recommended that the judgment of the 
district court be reversed, and that this cause be remanded 
for further proceedings. 

SEDGWICK and POUND, CC., concur.  

By the Court: For the reasons set forth in the foregoing 
opinion, the judgment of the district court is reversed and 
the cause remanded.  

REVERSED AND REMANDED.
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PEOPLE'S BUILDING, LOAN & SAVINGS ASSOCIATION, AP

PELLANT, V. W. W. SHAFFER ET AL., APPELLEES.  

FILED JANUARY 8, 1902. No. 10,898.  

Commissioner's opinion, Department No. 2.  

. -. iiding and Loan Contracts: LAW OF Tis STATE. Contracts made 

in Nebraska, with residents of this state, by a foreign building 

and loan association, if made by agents of such associations 
within this state, are Nebraska contracts; and by their construc

tion, validity and enforcement are governed by the laws of this 

state.  

2. Homestead Association: USURY. The provisions of the homestead 

association act of 1873, did not exempt foreign building and loan 

associations from the penalties of usury.  

APPEAL from the district court for Nuckolls county.  

Heard below before HASTINGS, J. Affirmed.  

F. H. Stubbs, for appellant.  

W. F. Buck, contra.  

OLDHAM, C.  

This was an action to foreclose a mortgage on certain 

town lots situated in Superior, Nuckolls county, Nebraska, 
the plaintiff being a building and loan association organ

ized under the laws of the state of New Y6rk. The defend

ants answered plaintiff's petition, admitting the execution 

of the mortgage, but alleging that the contract was usuri

ou1s, and that the full amount of the money borrowed from 

plaintiff had been paid, and alleging that plaintiff was 

transacting business in this state in violation of chapter 

16 of the Compiled Statutes of Nebraska. To this answer 

plaintiff filed a reply in the nature of a general denial.  

There was a trial to the court and judgment for defend

ants, and plaintiff appeals.  
It is conceded that the defendants paid to the plaintiff 

a sum of money in excess of the amount disclosed by the 

face of the note, and it is not disputed that the rate of
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interest and premium contracted to be paid for the loan 
was in excess of ten per cent. per annum.  

Plaintiff's contention is that the contract was entered 
into in the state of New York and that it was legal and 
binding under the laws of that state; but the facts in the 
case show that plaintiff's agent who solicited the loan had 
an office in Superior, Nuckolls county, Nebraska; that the 
application for the loan was made to him by the defend
ants, who were residents of Superior, Nebraska, and that 
the mortgage given to secure the loan was made and ac
knowledged by the defendants in Nuckolls county, Ne
braska. This, then, brings the case clearly within the rule 
announced in Building & Loan Ass'n of Dakota v. Bilan, 
59 Nebr., 458, which fully sustains the holding of the 
learned trial judge that this was a Nebraska contract, and 
that the plaintiff, being a foreign building and loan asso
ciation, is subject to the penalties of the statutes of this 
state against usury. Henni v. Fidelity Building & Loan 
Ass'n, 61 Nebr., 744; Pioneer Savings & Loan Co. v. Eyer, 
62 Nebr., 810.  

It is next contended by the plaintiff that the contract in 
dispute was entered into prior to the passage of section 17, 
chapter 14, Session Laws, 1891, and prior to the repeal of 
the homestead association act of 1873, and that there 
was nothing in the homestead association act of 1873 
that would except foreign building and loan associations 
from the protection of that act against usury penalties.  
It is probably sufficient to say that this association was: 
not alleged to have been organized under the provisionr 
of the homestead association act; nor did the provisions of 
that act apply, or attempt to apply, to any association not 
formed in the state of Nebraska, and in accordance with 
its provisions. In any event, that act did not undertake to 
exempt foreign building and loan associations from the 
penalties denounced against usury by our statute.  

It is therefore recommended that the judgment of the 
district court be affirmed.  

SEDGWICK and POUND, CO., concur.
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By the Court: For the reasons stated in the foregoing 
opinion, the judgment of the district court is 

AFFIRMED.  

RICHARD 0. WILLIAMS, RECEIVER, v. WILLIAM J. TURNER 

ET AL.  

FILED JANUARY 8, 1902. No. 10,288.  

Commissioner's opinion, Department No. 2.  

1. Insolvent Corporation: PREFERRING CREDITOR. An insolvent cor

poration can not prefer a debt on which its officers and ditectors 
are bound as sureties.  

L -: - : POWER OF REcEiYER: ACCOUNTING. Directors of an 

insolvent corporation who turn over its property and assets to 

third persons for the purpose of preferring claims upon which 

such directors are personally liable as sureties may be required 

to account for such property and assets in an action by a re

ceiver of the corporation appointed at the instance of other 
creditors.  

3. Order Appointing a Receiver. An order appointing a receiver "of 

the property, effects, credits, and rights of action of every char
acter" of an insolvent corporation, and directing him to bring 
such action as may be "necessary to enforce the payment of 
such debts and rights of action and for the recovery of the 

assets of sfich company," sufficiently authorizes an action against 

the directors to hold them to account for property and assets 

disposed of by them in unlawfully preferring debts for which 
they were personally liable.  

ERROR from the district court for Lancaster county.  
Tried below before CORNISH, J. Reversed.  

Cobb & Harvey and Stewart & Manger, for plaintiff in 

error.  

Sawyer & Snell, contra.  

POUND, C.  

Williams, as receiver of the Lincoln School Supply Com

pany, a corporation, brought suit against Turner and 

three others, alleging that, after the corporation had, be-
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come insolvent and had ceased to do business, the defend
ants, who were directors of the corporation, and had sole 
possession and control of its assets and property, at
tempted to wind up its affairs, and in so doing fraudu
lently, and in violation of their duty as directors, set over 
and assigned to certain preferred creditors assets and prop
erty of the corporation, particularly described, to the value 
of $4,388.16, out of assets aggregating $6,109.16, the said 
defendants being at that time personally liable as sureties 
upon the indebtedness so preferred. The debts of the cor
poration at the time are set out, and, as alleged, amounted 
to $6,690. A demurrer was sustained in the lower court, 
and error is prosecuted from such ruling.  

The proposition that an insolvent corporation can not 
prefer a debt on which its officers and directors are bound 
as sureties is now thoroughly established in this state.  
National Vall Paper Co. v. Columbia Nat. Bank, 63 Nebr., 
234. The ground of this rule would seem to be that di
rectors occupy a fiduciary position, and that the law will 
not permit them to take advantage of that position to the 
prejudice of other creditors. But if the creditor into 
whose hands property of the corporation comes by virtue 
of such unlawful preference is to be held liable to restore 
it, as in the case cited, it is manifest that, if the creditors 
so elect, directors who turn over the property and assets 
of an insolvent corporation to third persons for the pur
pose of preferring claims upon which such directors are 
personally liable as sureties must be liable for such breach 
of trust, and should be required to account for the prop
erty and assets so disposed of. Their liability in such case 
to a proper representative of the creditors, who, in equity, 
are entitled to such property and assets, can not well be 
disputed. It is insisted, however, that in this case the re
ceiver does not represent all the creditors and can not en
force the liability. A question is thus raised on which 
there is some confusion and -conflict of judicial opinion, 
largely in consequence of the varying provisions of stat
utes in the several states. The sole statutory authority
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for appointing a receiver of a corporation in this state is 
derived from section 266, Code of Civil Procedure, author
izing such appointment "where receivers have heretofore 
been appointed by the usages of courts of equity." One 
of the cases coining under this head is a suit by a judg
ment creditor of a corporation in the nature of a creditors' 
bill to reach equitable assets. High, Receivers [3d ed.], sec. 399; 5 Thompson, Corporations, sec. 6838. Another 
case occurs when a corporation ceases to do business and 
its assets are in danger of being lost and dissipated to the 
prejudice of creditors. 5 Thompson, Corporations, sec.  
6838. Compare, also, Ponca Mill Co. v. Mikesell, 55 Nebr., 
98. The order appointing plaintiff receiver of the corpora
tion here in question, which is made a part of the petition, discloses a suit based on both these grounds and makes it 
evident that the receiver was appointed in a general cred
itors' suit for the benefit of all creditors, and in which all 
creditors may become parties, if not such already. Hence 
we think the plaintiff is representative of all the creditors, 
not merely of the corporation, and not merely of the par
ticular creditor or creditors at whose instance he was ap
pointed. 5 Thompson, Corporations, sec. 6945. Taking 
this view of the nature of his office, we must conclude that 
he may hold the defendants to account for their breach of 
trust. - 5 Thompson, Corporations, sec. 6947. We have 
examined a large number of decisions on these several 
propositions, but do not believe that any useful purpose 
would be subserved by discussing or citing them here. The 
statements of the learned author to whom we have referred 
are amply supported by authority, and we consider them 
elementary. The order by which the plaintiff wa, ap
pointed is a clear direction to bring this suit. He is made 
receiver "of the property, effects, credits and rights of ac
tion of every character" of the corporation, and is directed 
to bring such actions as may be necessary "to enforce the 
payment of such debts and rights of action and for the 
recovery of the assets of such company." The liability of 
the directors for their breach of trust is an asset as to the 

41
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creditors, and the fund to be realized therefrom is best 
made available to creditors by collection at suit of the 
receiver and distribution by him in the creditors' suit in 
which he was appointed. He might properly have been 
appointed to bring this very proceeding, and we do not 
doubt that it is contemplated by and within the scope of 
the directions in the order of appointment.  

We recommend that the judgment be reversed and the 
cause remanded for further proceedings.  

SEDGWICK and OLDHAM, CC., concur.  

By the Court: For the reasons set forth in the foregoing 

opinion the judgment of the district court is reversed, and 
the cause is remanded for further proceedings.  

REVERSED AND REMANDED.  

KINGMAN & COMPANY V. NEWELL A. DAVIS ET AL.  

FILED JANUARY 8, 1902. No. 10,574.  

Commissioner's opinion, Department No. 2.  

1. Error County Court to Supreme Court. The supreme court can not 

review the rulings of a county court directly, but can only re

view the judgment of a district court rendered on error or 

appeal therefrom. Hence, where demurrers to each of several 

causes of action in a petition were sustained in county court 

and such judgment was affirmed on error in the district court, 
quere whether a petition in error in this court alleging error in 
the sustaining of said demurrers presents anything for review.  

2. Offer in Writing: PAROL ACCEPTANCE. Parol acceptance of an 

offer in writing, does not give rise to an agreement or contract 
in writing, within the purview of section 11, Code of Civil Pro
cedure.  

3. Written Order for Goods and Merchandise: PROMISE IN WITIxo.  
If a written order for goods and merchandise makes no men

tion of price or terms, and contains no promise of payment, 
it does not become a promise in writing within the meaning of 
said section when the order is filled.
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4. Even though such order specifies price and terms 
and contains a promise of payment, if it is not filled as made, 
a partial acceptance or acceptance varying its terms constitutes 
a new offer; and, a contract being created by receipt and reten
tion of the goods delivered, the order does not constitute a 
promise in writing within the meaning of said section.  

Ennonz from the district court for Lincoln county. Tried 
below before GRIMES, J. Affirmed.  

Thomas F. Lee and James H. Mclntosh, for plaintiff in 
error.  

Wilcom & Halligan, contra.  

POUND, C.  

We are strongly inclined to think that this cause ought 
to be disposed of summarily, for lack of assignments of 
error presenting anything which the court can review. A 
petition was filed in the county court containing seven 
causes of action. Demurrer was filed to each cause of ac
tion and sustained. Error was then prosecuted in the dis
trict court, where the several rulings of the county court 
were affirmed. We are now asked to review, not the judg
ment of the district court, but the rulings of the county 
court on the demurrers. Each assignment of error, as 
stated, relates to these latter rulings, and to them alone, 
and it is obvious that this court can not pass upon the rul
ings of a county court directly, but can only review the 
judgment of a district court rendered on error or appeal 
therefrom. But, in any event, we think the district court 
was right. The action was brought unit ertain written 
orders for goods and merchandise, taken by a salesman, 
each of which was expressly made subject to approval by 
the plaintiff, and certain further orders of goods in letters.  
These were obviously mere offers, and did not give rise to 
contracts until accepted,-in the one case by approval; in 
the other, by delivery of the goods ordered. Only two of 
the orders make mention of terms or prices, or contain 
promise of payment. Neither of these appears to have
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been filled in full. On the contrary, the petition shows 
that only a part of what was ordered was delivered, and in 
one case not even all of one of the principal items of the 
order was supplied. Under such circumstances, delivery 
of a part was equivalent to a new offer, and acceptance of 
what was delivered made the contract. Bruce v. Pearson, 
3 Johns. [N. Y.], 534. The other orders say nothing as to 
terms or prices, and in each case acceptance took the form 
of filling the order. Suit was brought more than four but 
less than five years after the date of these transactions, and 
the sole question is as to the statute of limitations. It 
seems clear enough that section 11, Code of Civil Proced
ure, covering contracts "not in writing, expressed or im
plied," and not section 10, covering actions upon "a spe
cialty, or any agreement, contract, or promise in writing," 
must govern. Here there were no contracts or agreements 
in writing. The writings were offers, merely, and the acts 
which constituted acceptance were not in writing. Hence 
the contracts were parol. Hulbert v. Atherton, 59 Ia., 91, 
12 N. W. Rep., 780; Kinsey v. Louisa County, 37 Ia., 438; 
County Commissioners v. Shipley, 77 Ind., 553; Baker v.  
Johnson County, 33 Ia., 151. Nor do we think any of the 
several causes of action may be said to be based on prom
ises in writing, within the meaning of the Code. This 
must be so, clearly, where the delivery varied from the or
der. With reference to the orders by letter, which con
tain nothing as to terms or prices and no express promise, 
so that a liability to pay the reasoftable value of the goods 
delivered arose from the whole transaction, construing sec
tions 10 and 11 together, we think section 10 is the one 
meant to cover such cases. McCarthy v. Mt. Tecate Land 
& Water Co., 111 Cal., 340, 43 Pac. Rep., 956; Thomas v.  
Pacific Beach Co., 115 Cal., 136, 46 Pac. Rep., 899. It fol
lows that the several causes of action were each barred and 
that the demurrers were properly sustained.  

We recommend that the judgment be affirmed.  

SEDGWICK and OLDHAM, CC., concur.
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By the Court: For the reasons set forth in the foregoing 
opinion, the judgment of the district court is 

AFFIBIED.  

ADAM KAS, SR., v. STATE OF NEBRASKA, EX REL. SCHOOL 

DISTRICT No. 1, SARPY COUNTY.  

FILED JANUARY 8, 1902. No. 10,862.  

Commissioner's opinion, Department No. 2.  

1. Mandamus: ALTERNATIVE WRIT. Issuance of a new alternative 
writ in mandamus proceedings, for the purpose of amendment 
under section 653, Code of Civil Procedure, does not amount to 
the commencement of a new action.  

2. Against Officer After Term Expired. Where the duty sought to be 
enforced by mandamus proceedings is imposed upon the respond
ent himself, and does not devolve upon his successor in office, 
so that the expiration of his term of office does not relieve him 
of the duty, the writ may issue after such term has expired.  

3. School Districts Within Municipality: LIcENsE MoNEY: DisTavIn
bN. It is the plain meaning of section 28, chapter 80, Com

piled Statutes, 1901, that, where portions of more than one 
school district are included in the corporate limits of a munici
pality, license moneys accruing therein are to be distributed 
among said districts in proportion to the number of persons of 
school age in the whole of each district, not merely in those 
portions of each district which are within the corporate limits.  

4. Construction: CoNsTrUTIox. Such construction is not repugnant 
to section 5, article 8, of the state constitution.  

5. Village Treasurer: DisTRIuION. A village treasurer who- distrib
utes license moneys among school districts in whole or in part 
within the corporate limits in a different manner from that fixed 
by law, does so at his peril.  

ERROR from the district court for Sarpy county. Tried 

below before KEYSOr, J. Afirmed.  

Will H. Thompson, for plaintiff in error.

William R. Patrick, contra.



1NEBRASKA REPORTS. [Vol. 63
Kas v. State.  

POUND, C.  

Plaintiff in error, hereafter referred to as respondent, 
was treasurer of Fort Crook village, and as such had col
lected soie $2,000 of license moneys. The territory of the 
village was comprised in two school districts, numbered 1 
and 4, respectively, but the former seems to have included 
a relatively small portion and to have been mainly made 
up of territory in or adjacent to another village. The dis
tricts as a whole, however, were more equal in population, 
and district number 1 had within its limits somewhat the 
larger number of persons of school age. Instead of follow
ing the plain provisions of the statute, the respondent con
sulted the county superintendent, who took an unofflicial 
census of the persons of school age in those portions of 
said several districts within the village limits, and advised 
apportionment of the money accordingly. The county 
superintendent also wrote to the officers of district number 
1, advising them that the defendant held $545.45 of license 
moneys to which they were entitled, and suggesting that 
they draw it at once. Accordingly one of them received 
the money from defendant. But afterwards, on learning 
the aiount to which their district was entitled, the officers 
of district number 1 made a demand for the remainder.  
and, on refusal, brought these proceedings. The district 
court granted a peremptory writ of mandamus, and its 
ruling is before us on error.  

Respondent's term of office expired and he went out of 
office before the peremptory writ was awarded, and it ap
pears, also, that the alternative writ upon which the cause 
was heard did not issue till after the expiration of his 
term. It is argued that the issuance of the new alternative 
writ was equivalent to beginning a new action, and that, 
whether or not judgment might have.been rendered in pro
ceedings begun during respondent's term, the cause was 
not maintainable when brought after he ceased to hold 
office. The new alternative writ was manifestly intended 
as an amended writ under section 653, Code of Civil Pro-
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cedure. It is familiar practice to redraw the pleading to 
be amended and file the new one incorporating the amend
ments. Under the provisions of the Code an alternative 
writ of mandamus is a mere pleading, and we see no reason 
to think that the issuance of a new writ is not a proper 
mode of making the amendments allowed by the section 
referred to. Where the new writ is and is intended as an 

amended writ only, it can not be said that a new action 

has been begun. Moreover, this is clearly a case where 

mandamus proceedings are maintainable after the respoud

ent's term of office has come to an end., Where the duty 

sought to be enforced is imposed upon the respondent him

self and does not devolve upon his successor in office, so 

that the expiration of his term of office does not relieve 

him of the duty, the writ may issue after such term has 

expired. State v. Shearer, 29 Nebr., 477. Respondent had 

paid out all the license moneys in his hands. No part re

mained to be distributed by his successor. He had paid to 

one district moneys that legally belonged to the other, and, 
having done so in contravention of the express terms of the 

statutes, and at his peril, was under a duty of turning over 

to the latter the moneys it was legally entitled to. State 

v. White, 29 Nebr., 288. The expiration of his term of 

office did not relieve him of that duty. The money has 

never been in the custody of his successor.  

The diligence of counsel for respondent, has raised a 

number of other questions vhich we do not think very ma

terial to a determination of this controversy. The express 

provisions of the statute, which now appears as section 28, 
chapter 80, Compiled Statutes, 1901, and the rulings of 

this court in State v. Brodboll, 28 Nebr., 251, and State v.  

White, supra, are conclusive. The language of the section 

in question is susceptible of but one meaning, namely, that 

where portions of more than one district are included in 

the corporate limits of a municipality, license moneys ac

cruing therein are to be distributed among said districts 

in proportion to the number of persons of school age in
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the whole of each district, as disclosed by the last school 
census, and not in proportion to the number of such per
sons in those portions of each district which are within 
the corporate limits. Prior to the enactment of this stat
ute in 1895, the rule had been to distribute such moneys 
equally among districts included in whole or in part in the 
municipality. State v. White, supra. The sole change 
made by the legislature was in making the distribution 
depend on the number of persons of school age in the re
spective districts. Counsel argues that such construction 
is repugnant to section 5, article 8, of the state constitution, 
which requires such moneys to be "appropriated exclu
sively to the use and support of common schools in the re
spective subdivisions where the same may accrue." But, 
prior to the enactment of the statute, it had been settled 
that where a municipality formed part of more than one 
school district, each district, under a proper construction 
of the constitution, was entitled to share in license moneys.  
The opinion of MAXWELL, J., in State v. Brodboll. 28 
Nebr., 254, 258, shows conclusively that no other construe
tion would be admissible. All that the statute did was to 
change the mode of apportionment among those school dis
tricts to which the money is appropriated by the constitu
tion. If an equal distribution was constitutional, the dis
tribution in proportion to the number of persons of school 
age in each district must be constitutional also. The stat
ute is so plain, and the prior decisions of this court were 
so emphatic and unequivocal, that we fail to see any basis 
for respondent's defense on the ground of estoppel. If he 
chose to be guided by the light of nature or the notions of 
the county superintendent as to the equities of the situa
tion, instead of the mandates of the law, he acted at his 
peril. State v. White, 29 Nebr., 288, 291. The fact that 
the officers of the relator took less than was due them does 
not give rise to an estoppel so long as he must have known 
that the district was entitled to more, and that its officers 
could not consent to his paying its moneys to another dis-
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trict. There was no occasion for him to make any mistake, 
and nothing done by relator was a sufficient excuse for his 
so doing.  

We recommend that the decree be affirmed.  

SEDGWICK and OLDHAM, CC., concur.  

By the Court: For the reasons stated in the foregoing 
opinion, the judgment of the district court is 

AFFIRMED.  

IN TIlE MATTER OF THE PROBATE OF THE 1' OF' TILLIAM 
C. BISSELL, DECEASED.* 

ORLAN THOMAS ET AL., APPELLANTS, V. NATIONAL CHRIS
TIAN ASSOCIATION OF ILLINOIS ET AL., APPELLEES.  

FILED JANUARY 8, 1902. No. 10,834.  

Commissioner's opinion, Department No. 3.  

1. Will: EVIDENCE: FINDING. Evidence examined, and held to sup
port the finding of the court that a testator was competent to 
make a will and a conveyance of property.  

2. Bequest: ILLEGAL: IMMORAL: PUBLIC POLICY. One may will his 
property for the promotion of any object that is not illegal, 
immoral or against the public policy of the state.  

3. Conveyance in Trust: ACTION BY HEIRS. In a suit to set aside 
a conveyance of real estate brought by the heirs of a deceased 
grantor the court upheld the conveyance, and found that it had 
been made in trust for certain purposes set out in the decree, 
and ordering the execution of the trust by the grantee named 
in the deed. Held, That, while this part of the findings and 
decree was outside the issues made by the pleadings, the heirs 
had no standing to complain of the same.  

APPEAL from the district court for Richardson county.  
Heard below before LETTON, J. Affirmed.  

*This case in 88 N. W. Rep., 683, appears as Thomas v. National Chris
tian Association of Illinois et al.-REPORTER.
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I. E. Smith, Edwin Falloon, Samuel P. Davidson and 
Reavis & Reavis, for appellants: 

When confidential relations exist between the testator 
and legatee, such as guardian and ward, attorney and cli
ent, physician and patient, religious adviser and layman, 
and the like, opportunities outside the family relation for 
unduly influencing the mind of a testator create a grave 
suspicion that such influence was exercised; so that when
ever it appears that the will was executed through the 
intervention of one occupying such relation to his especial 
advantage, the presumption of undue influence arises and 
the burden of proof devolves on such legatee to show af
firmatively by a preponderance of the evidence that the 
transaction was fair in all respects. The rule has been 
construed to include a spiritualistic medium and be
liever in spiritualism who had been in the habit of consult
ing such medium. Connor v. Stanley, 72 Cal., 556.  

A will is invalidated by a delusion, where it is the result 
of such delusion, but not otherwise, as a general rule.  
Lucas v. Parsons, 24 Ga., 640; In re Cline's Wili, 24 Ore., 
175, 41 Am. St. Rep., 851; Pidcock v. Potter, 68 Pa. St., 
-342, 8 Am. Rep., 181.  

The bequest in this case was not a cbaritble one.  
Jackson v. Phillips, 14 Allen [Mass.], 539.  

Francis Martin and Clarence Gillespie, contra: 

The bequest in question was to an organization, one of 
whose objects was to oppose Freemasonry. Let us see 
whether opposition to Freemasonry is evidence of a de
lusion: 

"Anti-Masons was the name of a political party in New 
York and other states, organized in 1827-28. It was the 
result of a remarkable excitement over the fate of William 
Morgan, a tailor of Batavia, New York, who was said to 
be about to publish or betray the secrets of the Masonic 
order of which he was a member. He disappeared sud
denly, and his fate has never been satisfactorily explained.
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There was a search, and he was traced to the Niagara 
river, near which it was discovered he had been tempo
rarily in prison. The opponents of Freemasonry declared 
that he had been murdered and sunk in the river or lake.  
Legal inquiries followed, but proved nothing. At or about 
.that time, the governor of the state was a Mason of the 
most advanced degrees, and probably a majority of all pub
lic officers were members of the order. A wild excitement 
grew up in Western New York, and the anti-Masonic 

party was formed, casting 33,000 votes in 1828, about 70,
000 and 128,000 in 1830, though many in the latter years 

were anti-Jackson men, without reference to Masonry. In 

1832 the party nominated William Wirt for president, but 

carried only one state-Vermont. In 1835, through a 

democratic split, they elected the governor of Pennsyl

vania." Library of Universal Knowledge, vol. 1, p. 527.  
William Henry Seward, Lincoln's secretary of state, was 

an anti-Mason in 1828. Ibid, vol. 13, p. 383.  
Arriving at age, in the midst of that anti-Masonic up

heaval that in 1832 gave the electoral vote of Vermont to 

William Wirt, is a fact that in all probability tended to 

make the testator an anti-Mason.  
Appellants claim the bequest to the National Christian 

Association is void on the ground of public policy. We 

hardly think this claim will be seriously considered by this 

court. The National Christian Association is a legal body, 
incorporated in the state of Illinois, and is the repre

sentative of seventeen religious organizations. There are 

twenty-one church organizations that are fundamentally 

opposed to secret societies, to wit: United Presbyterians, 
United Brethren, Seventh-Day Adventists, Christian-Re

formed Church, Primitive Baptists, Seventh-Day Baptists, 
Scandinavian Baptists, Dunkards, Friends, Norwegian 

Lutherans, Danish Lutherans, Swedish Lutherans, German 

Lutherans, Mennonites, Moravians, Plymouth Brethren, 

Associate Presbyterian, Reformed Presbyterian, Free 

Methodists, Wesleyan Methodists and Roman Catholic.  

Insane delusion should be distinguished from prejudice
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or some rational belief not well founded, however per
versely the testator may have clung to it. Schouler, Wills 
[2d ed.], sec. 162.  

Delusions and hallucinations constitute that species of 
mental unsoundness which is marked by persistent and 
incorrigible beliefs that things which exist only in the 
imagination of the patient are real. 16 Am. & Eng. Ency.  
of Law [2d ed.], 2563.  

Reavis & Reavis, in reply: 

In the case of monomania and insane delusion, a person, 
by artful, false and repeated surmises and insinuations 
operating upon a sensitive and excitable mind of another, 
may foster and- exasperate, if not create, an insane delu
sion. Woodbury v. Obear, 7 Gray [Mass.], 467, 472.  

Bissell made this will at the house of Holman in com
pany with Phillips. There is no kind of question on that 
subject. These two men wanted the will made precisely 
as it was made and the deed executed precisely as it was 
executed.  

DUFFIE, 0.  

The first of the above entitled causes is a contest of the 
will of William C. Bissell, deceased, and the second is an 
equitable action brought to set aside a deed made by said 
Bissell to one Phillips, and executed by him at the same 
time he made the will in controversy. The questions in 
each case relate to the mental capacity of the grantor and 
testator at the time of the execution of said instruments, 
and the legal right of Bissell to devote his property to the 
object which it is claimed was intended. Both the deed 
and will were executed by Bissell on January 28, 1898, 
and he died on the 11th day of April following le was 
eighty-seven years of age at the time of his death; a man 
of fine education, being a graduate of Yale College. He 
had been a teacher for some years, and at the time of his 
death had accumulated property estimated to be worth 
$18,000. The greater part in value of this property con-
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sisted of a half section of land in Richardson county, and 

this half section he deeded to one Phillips on January 28, 

1898, this being the conveyance in controversy in the first 

action. The will executed on the same day provided, first, 

for the payment of all the testator's debts and funeral ex

penses and *the costs of a suitable monument; second, lie 

gave to his wife, Mary C. Bissell, the use, profits, rents 

and incomes of all the remainder of his property, during 

her natural life, in lieu of any right, interest or claim 

which she might otherwise have in his property by the 

laws of Nebraska. The will further provided that after 

the death of his wife, Mrs. Ida M. Carsh, a niece, should 

receive the sum of $500, and Isaiah G. Fowler, a nephew, 

the sum of $500. He further directed that such person or 

persons as should be intrusted by letters testamentary or 

of administration with the execution of his will should, 

upon the death of his wife, sell at public auction, for cash, 

all real or personal property left by him and then remain

ing undisposed of, and transfer the same to the purchaser 

or purchasers after paying the legacies above mentioned, 

and the remainder of the proceeds was to be paid over to 

the National Christian Association, incorporated under the 

laws of the state of Illinois, having its principal place of 

business in Chicago. John Holman, of Humboldt, Ne

braska, and William I. Phillips, of Wheaton, Illinois, were 

made executors of this will. The charter or articles of in

corporation of the National Christian Association were not 

introduced in evidence, and the only knowledge which we 

have of its purpose and power is derived from the evidence 

of William I. Phillips, its general secretary. He states that 

it is a corporation organized under the laws of the state of 

Illinois; that it was not organized for pecuniary profit, 

there being no stock and no profits; that the general pur

poses of the corporation are the removal of things that 

hinder the kingdom of Christ on the earth. It is an evan

gelical missionary society, which, among other things, 

seeks the removal of secret societies, or, rather, the keep

ing of Christians from uniting with secret societies, and
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getting them to come out from among them and be sepa
rated from them for various reasons. After this statement 
he was asked, "That is the general purpose of the associa
tion,-to oppose secret societies?" and he answered, "That 
is among its purposes. It is not its only purpose. It is the 
only association that makes a specialty of opposition to 
secret societies. That is its general character." 

Q. In a general way, you are opposed to all organiza
tions; but isn't it a fact that it is the avowed purpose of 
your corporation to fight secret societies? 

A. That is one of its avowed purposes.  
Q. Was there any other avowed specific purpose men

tioned in your articles of incorporation? 
A. It mentions whatever hinders the kingdom of Christ.  
Q. Well, that is a little indefinite. Their specific object 

is to fight secret societies? 
A. They are to oppose secret societies, the Masons in 

particular.  
Q. That is stated in your articles of incorporation? 
A. Yes, sir.  
Q. What other evils in society are you to fight, named 

in that article of incorporation? 
A. I don't recollectthat there is any specific evil named 

besides that.  
Again, in his testimony, Mr. Phillips, in reply to a ques

tion as to how the missionaries of the society discharged 
their duties said: "They preach as other ministers preach, 
more or less, and they hold revivals." On being asked 
whether the corporation was under the supervision of any 
particular church, he answered: "No, sir; it is interde
nominational; understand, it is not a denominational in
stitution. There are seventeen different religions repre
sented in its organization. They often preach as other 
ministers do,-occupy the pulpit and preach what are 
called sermons. They sometimes hold revivals, as ordi
narily meant by that term, without any special reference to 
the specific lodge question, and they often lecture on tem
perance. Of course, wherever the way opens, they try to
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present the principles of the association to the people be

fore whom they are able to speak. But we don't endeavor 

to preach evil against those who are members of secret so

cieties. It is simply to present the principles as they be

lieve and show the principles of Christianity, as we under

stand it,-tliat Jesus Christ and his doctrines are not in 

harmony with the teachings of secret societies." 

Q. You are out to convince people of that? 

A. Yes, sir, that is the object.  

We believe that the foregoing fairly represents, so far 

as the record discloses, the object and purpose of the 

National Christian Association, but, as before stated, this 

is not gathered from the articles of the association them

selves, but from the testimony of Mr. Phillips, as it was 

drawn out by the contestants of the will. The association 

also publishes a paper or periodical called the Cynosure, 

and Mr. Bissell had been a subscriber to this publication 

for many years, and for twenty-five years or more had bit

terly opposed all secret societies, and especially the Ma

sonic society; and one of the contestants testified that it 

was his opinion, manifested by his words, that the Masonic 

order was the oldest, most powerful and wickedest of the 

secret fraternities; that it was antagonistic to our civil 

government, and that the higher degrees of Masonry would 

uphold any of its members in any crime, not excepting 

murder and treason. Another witness testified that he 

gave as his reason for opposing secret societies that they 

would commit crimes, and that no Christian man could be 

a member of a lodge. He could not be a Christian if he 

was a member of any of these secret orders. In 1892, Bis

sell wrote a will, which he denominated "My first last will 

and testament," providing: First-For the payment of all 

debts and funeral expenses, and a monument not to cost 

exceeding $100. Second-His wife to have the income 

from his estate during her natural life, but subject to an 

annual payment of $25 to be made to his sister, Melicent 

Herrick. Third-After the death of his wife, the said 

Melicent Herrick was to be paid $100 per annum for the
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term of five years if she should live so long, the $25 per 
"annum to be paid during the life of his wife to be deducted 
therefrom; to his niece, Mrs. Carsh, $500; to his nephew, 
Isaiah G. Fowler, in trust for his second son, the sum of 
$500; said National Christian Association the sum of $1,
000, to be used in promoting the general objects of said cor
poration in Richardson county, Nebraska; to the trustees 
of Wheaton College the sum of $500, to be used and ap
plied at the rate of $50 per annum in payment of all teach
ing expenses in said college of some young man or young 
woman whose piety and natural abilities promise future 
usefulness, and whose avowed purpose is to devote himself 
or herself to the service of God and humanity, and who is 
known as a witness for Jesus Christ against secret societies 
and Freemasoury in particular. The will provides that, after the death of his wife, his property should be sold at 
private sale on such terms as might be deemed best, or at 
public auction for cash on reasonable notice, and the pro
ceeds of such sales, after paying the above-mentioned lega
cies, was to be paid over to the National Christian Associa
tion, to be used by said association in promoting in the 
state of Nebraska -the objects for which said association 
was incorporated.  

The first will, together with other evidence in the case, manifested a disposition of long standing on the part of 
Mr. Bissell to devote his property, or the greater part 
thereof, to the work of the National Christian Association.  
Some time prior to the making of the will a rumor came 
to the ears of Mr. and Mrs. Bissell that some party held, or 
claimed to hold, a large claim, which would be presented 
as a demand against his estate after his death; and we 
learn from the testimony of Mrs. Bissell that in talking 
over the rumor with her husband, he was greatly disturbed 
with the thought that a contest might arise over his will, 
and she advised him to send for Mr. Phillips, and to make 
a disposition of his property during his lifetime. Mr.  
Phillips was accordingly sent for, and arrived in Hum
boldt, as we infer from the testimony, January 27. He
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apparently brought a blank form of will, and the will in 
question, as well as the conveyance of the half section of 
land, was written by Phillips. A considerable part of the 
appellant's briefs is devoted to the question of undue in
fluence exerted by Phillips in this regard, and to a con
spiracy claimed to exist on the part of Phillips and some 
other parties to procure the execution of these instruments.  
The evidence discloses that the instrument was written by 
Phillips at the house of Mr. Holman, and it is said that 

Bissell was dragged from his home, and from the side of 
his sick wife, the more surely to be coerced, in the absence 
of friends and relatives, into this disposition of his prop
erty. The circumstances of these instruments being writ
ten at the Holman residence is, we think, fully and fairly 
explained. The house occupied by Mr. Bissell at the time 
was small, consisting, as we understand it, of but three 
rooms. Mrs. Bissell was sick and had two attendants.  
After the arrival of Mr. Phillips, Holman called to ascer
tain the condition of Mrs. Bissell, and while there, being 
informed that Mr.' Phillips had come from Wheaton to 
transact some business for Bissell, and observing that 
there was no place at the Bissell house where they could 
transact their business privately, he invited them to his 
own house, and to the use of his office, he having an office 
room in his residence. The invitation was accepted and 
the papers, as we understand it, were there prepared for 
execution. A careful examination of the record not only 
fails to disclose any unfair or coercive measures used on 
the part of Phillips or any one else to procure the execution 
of these instruments, but we think it fairly appears from 

all the evidence that they were made deliberately, and after 
mature consideration on the part of Bissell, to carry out a 

long cherished purpose, which the court can not interfere 

with, provided the object of his bounty is nether illegal, 
immoral or contrary to public policy.  

It is insisted, however, that the decedent was a mono

maniac in his opposition to secret societies, and that the 

making of this will and deed was the direct result of a 
42
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delusion entertained by him that such societies, and the 
Masonic order in particular, were innoral, criminal and 
subversive of Christian principles and of good government.  
We have found nothing in the evidence to justify such a 
belief. Aside from the usual failure of memory attending 
men of his age, there is nothing in the record to show that 
he was not in full possession of his faculties and perfectly 
competent to transact his business. It is true that he was 
opposed to all secret societies and bitterly opposed to the 
Masonic order. That this opposition had unbalanced his 
mind in that respect is nowhere shown. He undoubtedly 
believed that the world would be better without the ex
istence of these societies. He believed that they were op
posed to the teachings of Christ, and no doubt believed that 
too many men sought the lodge-room rather than church 
fellowship. But such belief, entertained as all know the 
case to be, by many good citizens and Christian men, is 
not evidence of an insane delusion. Thousands of our best 
citizens to-day believe the same thing, and the courts would 
be overwhelmed with contests over wills and conveyances 
did they accept such a belief alone as evidence of an insane 
delusion -which would avoid a deed or a testamentary de
vise.  

It is further argued that the devise was illegal, and the 
ground of the argument is this: By section 165, chapter 16, 
Compiled Statutes, subordinate lodges of Ancient Free 
and Accepted Masons, all lodges organized as subordinate 
lodges of the Independent Order of Odd Fellows, and 
Farmers' Alliance, Knights of Labor, the grand lodge 
Knights of Pythias, and other secret societies named, 
are made bodies corporate. It is said that these soci
eties are recognized by the laws of this state as legal, 
moral and worthy societies, and that any disposition 
of property made for the purpose of using the proceeds to 
oppose these organizations is illegal and void. With this 
contention we can not agree. This is a country of free 
speech and free opinions. One who does not believe in 
secret societies, who thinks that their tendency is bad, has
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-a right in every legitimate way to oppose their growth, and 
to seek by all legal means to cause their members to with
draw their membership. He may go out upon the street 
and preach against their existence, and he may hire others 
to do the same. No lawyer of standing would, we think, 
risk his reputation by urging that Mr. Bissell could avoid 

payment of any sum he might agree to pay Mr. Phillips, or 
any other speaker, for delivering a lecture in opposition 
to secret societies. He would not urge to the court that 
Mr. Bissell would not be liable for the rent of a hall en

gaged by him for such a purpose. He would not urge tit 
Mr. Bissell might escape payment of his subscription to 
the Cynosure upon the ground that it was advocating il
legal principles; and, if not, why might not he devote his 

property at his death for the employment of men to advo
cate the same principles for which he would be legally lia

ble, had he contracted with them to advocate during his 
lifetime. Why may he not bequeath his property to the 
use of any purpose for which he could legally pledge it in 
his lifetime? 

Many churches oppose secret societies. Their ministers 
preach their opposition from the pulpit, and yet no one has 

advocated that they be suppressed for denouncing legal 
and legitimate organizations, and no one has yet sought to 
avoid a subscription to a church upon the ground that it 
is advocating principles at war with the legally established 
institutions of the state.  

It might be further stated that Bissell had no children, 
and no nearer blood relative than the nephew and nieces 
who are the contestants in this case. While they were on 

friendly terms, no great degree of intimacy appears to have 

existed between them. Mrs. Bissell testified that none of 

them had visited him during the twenty-five or twenty-six 
years of his residence in Humboldt, and that, while there 

were occasional letters passed, no intimate relations ex

isted between them. We speak of this to.show that aside 

from his wife, there was no near relatives to wh6m his 

property could be left, and to observe that it is not a case
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where a father disinherits his children or those whom he 
would naturally be expected to provide for.  

Objections were taken to some of the instructions given 
by the court, and the refusal of the court to give others 
requested by the contestants. We have before remarked 
that, in our opinion, there was no evidence tending in any 
reasonable degree to show that the testator was not per
fectly competent to make a will or to otherwise dispose of 
his property. Indeed, we think tLat the court would have 
been fully warranted in taking the case from the jury and 
directing a verdict.. In this view of the case, it would be 
a useless waste of time to review the instructions given or 
refused. The verdict was the only one which could have 
been sustained under the evidence, and whether the in
structions in all cases announced a correct rule of law for 
the guidance of the jury becomes immaterial. If error in
hered in the instructions given, or if the court improperly 
refused instructions announcing correct rules for the de
termination of the case by the jury, it was error without 
prejudice, and could not affect the result.  

The court found that the deed made by Bissell to Phillips 
was in trust for certain purposes fully set out in the decree, 
but not necessary to be repeated in this opinion. Objection 
is made to this finding as entirely outside the issues made 
by the pleadings, and not responding to any question in 
controversy between the parties. At first impression we 
were inclined to believe that the court had committed seri
ous error in extending its decree beyond the controversy 
made by the immediate parties to the action, and declaring 
a trust in the property conveyed in favor of Mrs. Bissell 
and others. On more mature consideration we have con
cluded that the appellants have no cause of complaint. By 
the decree of the court the appellants were fou aud to have 
no right or interest in the property. That was an end of 
their case. What became of the property thereafter was no 
concern of theirs, and they have no standing to question 
the decree except in so far as it affects their own claim of 
title. The court with commendable care used its power to
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carry into effect the evident and obvious desire of Mr.  
Bissell in the disposition of his estate. No one having any 
interest therein is complaining of the decree entered, and 
we recommend that the judgment be affirmed.  

AMES and ALBERT, C., concur.  

By the Court: For the reasons stated in the foregoing 
opinion, the judgment of the district court is 

AFFIRMED.  

NOTE.-Insanity.-8estawentary Capacity.-The relation existing be
tween a person who is a firm believer in spiritualism, and the medium 
upon whose spiritual manifestations he habitually relies, is one of 
personal confidence, and all contracts between them, by which the 
medium obtains an advantage, are presumed to have been procured 
through the undue influence of the latter. And in an action to en
force such a contract, the burden is cast upon the medium of over
coming the presumption by showing that there was no undue in
fluence. Connor v. Stanley, 72 Cal., 556.  

A belief in spiritualism does not incapacitate from making a valid 
will even wvhere the testatrix acted under supposed instructions 
from the spirit of her deceased brother, unless absolute unsoundness 
of mind is found. Brown v. Ward, 53 Md., 376, 36 Am. Rep., 422. To 
the same effect is Robinson v. Adams, 62 Me., 369, 16 Am. Rep., 473.  

A belief in the doctrine of metempsychosis does not argue insanity 
or defeat a will by which the testator. having no family, left his 
estate to the society for the prevention of cruelty to animals.  
Bonard's Will, 16 Abb. Pr., n. s. [N. Y.], 128.  

The testator, an Englishman who had served as an army officer 
in India, had become a convert to Islam, and also a believer in 
astrology and necromancy. He left money by his will to be paid 
over to the Turkish ambassador, to be used for the erection of a 
cenotaph at Constantinople, with the name of the testator engraved 
thereon and with a light burning therein, the remainder of the be
quest to be divided among the poor of Constantinople. Held to be
the act of a capable testator and therefore valid. Austen v. Graham, 
I Spinks [Eng. Eccl. and Ad.], 357.  

Partial insanity does not incapacitate from making a will. A will 
made in a lucid interval by a person habitually insane is valid; and 
when there is nothing unreasonable on the face of the will of one 

habitually insane, it will be presumed to have been made in a lucid 
interval. Kingsbury v. Whitaker, 32 La. Ann., 1055, 36 Am. Rep., 278.  

Expert Witness.-It was held in -California that a Roman Catholic 
priest who had been regularly educated and had officiated as a priest 
for ten years and a part of whose education was to become compe
tent to pass on the mental condition of communicants in his church,
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with a v'ew to administering the sacraments, and whose education 
involved the study of physiology and psychology and who in his 
capacity as a priest had been called upon almost daily to pass upon 
tht mental condition of candidates for the sacraments, could testify 
his opinion as to the sanity of the testator. Estate of Toomes, 54 
Cal., 509.  

Not-Expert Witnesses.-Upon the trial of Charles J. Guiteau for the 
murder of James A. Garfield, before the supreme court of the Dis
trict of Columbia, 1881, Justice Cox presiding, John A. Logan was 
called by the defense as a witness on the sanity of the prisoner.  
He testified that he had seen Guiteau on probably three occasions; 
not more; that the first occasion was at his room where the prisonef 
came about 8 or 9 o'clock in the morning, without being invited.  
After describing in detail two interviews with the prisoner, witness 
testified that he "thought there was some derangement of his mental organization."- Re was afterwards allowed to testify to a statement made to his landlady with regard to his opinion of the prisoner's mental state, upon seeing him at the breakfast table.  
This was upon the theory that his conclusion expressed at the time was a part of the same transaction. Trial of Guiteau, Part I., pp.  444-447.  

A witness not an expert can not give his opinion on a question of insanity. Boardman v. Woodnan, 47 N. H1., 120, 121; State ). Pike, 49 N. H., 399, 407, 6 Am. Rep., 533, 544. In each of these cases there is a vigorous dissent by Doe, J.  
A non-expert witness may give his opinion as to the sanity or insanity of a person, only when he shows other qualifications, and narrates to the jury the facts on which he bases his opinion.  

Schlencker v. State, 9 Nebr., 241; Hay v. Miller, 48 Nebr., 156; Hoocer v. State, 48 Nebr., 184; Lamb v. Lynch, 56 Nebr., 135; Snider v. State, 56 Nebr., 3
0
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.- REPORTER.  

SOUTH OMAHA LOAN & -PUILDING AssoCTATION, APPELTFr.  
v. SHERIDAN TWIRRIICK ET AL., A'PPELLANTS.  

FILED JANUARY 8, 1902. No. 10,955. , 
Commissioner's opinion, Department No. 3.  

1. Building and Loan Association: LoAr: DEDUCTION OF PREMIUM: 
COMPETITIvE BIDDING: BY-BIDDING. A building and loan asso
ciation may deduct from a loan made to one of its members 
the premium bid for the right of precedence in taking such 
loan. Loans by the association must, however, be open to com
petitive bidding, and by-bidding by the officers or agents of the association for the purpose of increasing the premium .to be paid for loans, will not be tolerated.



South Omaha Loan & Building Ass'n v. Wirrick.  

2. - : FORECLOSURE OF MORTGAGE. In an action to foreclose a 

mortgage given to a building and loan association organized 
under the laws of this state, the fact that the association 
changed its method of making loans and conducting its busi
ness after the making of the mortgage is no defense to the 
action, especially in the absence of a showing that the mort
gagor objected thereto.  

APPEAL from the district court for Douglas county.  
Heard below before DICKINSON, J. Affrtmed.  

A. L. Sutton and E. R. Leigh, for appellants.  

A. H. Murdock, contra,.  

DUFFIE, C.  

This is an action in the usual form to foreclose a mort
gage on certain lots in the city of South Omaha made by 
the appellant to the South Omaha Loan & Building Asso

ciation. By their amended answer the defendants set up 
the following defenses: That the mortgage was made to 
secure a loan procured from the association, and that the 

association required him to bid twenty-five per cent. on the 

amount of his loan in order to obtain the money. That 

the mortgage given was for $1,200, and that he received 

only $900. The $300 deducted from the amount of the loan 

represented what is known as a premium. He alleges that 

the method used was a device to evade the usury laws. As 

a further defense he alleges that the plaintiff often refused 

applicants its money, unless they would bid a certain per 

cent., which per cent. was in all cases to be determined by.  
the plaintiff; that the plaintiff, its officers and its agents, 
often acted as by-bidders when its money was offered for 

loan, thereby compelling its borrowing members, including 

the defendants, to pay as premium the amount determined 

by the plaintiff. He further alleges that soon after becom

ing a member of the association the plaintiff returned to a 

large number of its borrowing members their premiums, or 

a large part of the said premiums; and that no part of the 

$300 premium paid by him was ever returned. At the trial
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a decree was entered foreclosing the mortgage as prayed 
in the plaintiff's petition.  

It is admitted that the South Omaha Loan & Building 
Association is a corporation organized under the laws of 
this state, and it was held in Livingston Loan & Building 
Ass'n, v. Drummond, 49 Nebr., 200, that the statute under 
which the appellee was organized is constitutional, and that 
such association may legally collect money by stated dues, 
fines, interest and by premiums bid by members for the 
right of precedence in taking loans. A careful examination 
of the record leads us to conclude that the method of trans
acting the business of the association as defined in its 
charter is entirely legal, and has the support of the decis
ions of this court. Such being the case, the mortgage in 
suit is a valid instrument, and enforceable against the de
fendant, unless the association departed from the powers 
vested in it by statute in making the loan to. the defendant 
and taking this mortgage as security. By its charter the 
association had no legal authority to fix any particular 
premium or per cent. which its money should bring. In 
State v. Oberlin Building & Loan Ass'n, 35 Ohio St., 258, 
it was held that a by-law providing that the directors 
might determine the lowest amount of premium that would 
be received on loans was invalid, and this because it pre
vented the loan of funds to a member under the system of 
competitive bidding contemplated by the statute. A rule 
of the association, or any agreement or understanding en
tered into by its officers and carried into operation, that.  
its money should not be loaned to members except upon 
the payment of a fixed premium, or a system of by-bidding 
for the purpose of increasing the premium required to be 
paid by a bidder, should receive no countenance in the law.  
But the evidence before us in this case, fails to establish 
that such a method was pursued in this instance. There 
is testimony tending to show that some loans were refused 
because a suffeient premium was not paid, and that in 
some instances a system of by-bidding was invoked. In 
the present case, however, one Cockrell was the agent of
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Wirrick in procuring this loan. He, if any one, had knowl
edge of all the facts in the case. He was a witness for 
Wirrick on the trial, and, while he states that the system 
above spoken of was followed in some instances, he could 
not point out any one case in which it was pursued, and 
did not pretend to say that the loan which he made for 
Wirrick was not fair in all particulars, and strictly within 
the rules of the association. Regarding the complaint that 
the building association changed its method of doing busi
ness after the appellant had made his loan and become a 
member, there is no evidence in the record which tends 
to show that such change was not made with his consent 
and approval.  

The decree of the district court is amply supported by 
the evidence, and we therefore recommend that it be af
firmed.  

AMES and ALBERT, CC., concur.  

By the Court: For the reasons stated in the foregoing 
opinion, the decree of the district court is 

AFFIRMED.  

WILHELMINA KARBACH V. MAX *0oGEL.  

FILED JANuARY 8, 1902. No. 10,803.  

Commissioner's opinion, Department No. 3.  

Action for Damages: CONTRACT: TORT. In an action for damages, 
whether upon contract or for tort, compensatory damages can 

alone be recovered, and only such as are the probable, direct 
and approximate consequences of the wrong complained of, 
and such as may fairly be supposed to have been within the 
contemplation of the accused party at the time the cause of 
action arose.  

ERROR from the district court for Douglas county.  
Tried below before KEYSOR, J. Reversed.  

A. N. Ferguson, for plaintiff in error.  

J. W. Woodrough and William D. Beckett, contra.
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AMES, C.  

This is an action brought by the defendant in error to 
recover damages for an alleged wrongful eviction by his 
lessor from premises situate on Fifteenth street, in the city 
of Omaha, and formerly occupied by him as a tradesman.  
He claimed the right of possession under. an alleged parol 
lease in perpetuity, forfeitable for non-payment of rent 
only. Whether such a lease is valid was not discussed by 
counsel and need not now be decided. The jury found his 
eviction to have been wrongful. Recovery was sought for 
two elements of damages,-one for injury to the property 
of the plaintiff, which suffered loss and deterioration by 
the removal; and one for injury to his business. With re
spect to the latter, the plaintiff was permitted to prove 
that after his eviction he resumed his trade in a location 
something more than two blocks distant, near the corner 
of Farnham and Seventeenth streets, and to testify as to 
the comparative volume and profitable character of his 
business in the two localities. The court instructed the 
jury that if they found the eviction had been wrongful 
they should "determine from the evidence what was the 
amount in value of the decrease in. the plaintiff's business 
by reason of his removal from said premises; said loss is 
to be measured at the time of said eviction; but. the jury 
may take into consideration his earnings in his new loca
tion, in connection with all the other testimony, in order 
to determine the loss of business caused plaintiff by said 
eviction." No evidence was offered for the purpose of 
showing the value' of the leasehold estate of which the 
plaintiff was alleged to have been deprived. We think the 
measure of damages adopted by the court was too remote 
and speculative. If it could be sanctioned in such a case, 
a variety of collateral matters would have to be taken into 
account, which would carry the investigation too far afield.  
and call for a multitude of difficult discriminations, with 
which courts and juries are not competent to deal. It 
would require it to be known whether the new location
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was one which, considered by itself, was suitable at all, 
and if at all, to what degree, for the conduct of the plain
tiff's business; whether there were other available situa
tions more or less suitable for the purpose than the one 
chosen, and whether the plaintiff had exercised reasonable 
care, prudence and judgment in making his choice. Ac
count would also need to be taken of the seasons of the 
year between which the comparisons were made, and of 
the general volume of trade and of the prevailing degrees 
of business prosperity. Manifestly, an investigation of 
this character would be well-nigh interminable, and the 
speculations to which it would give rise could eventuate in 
no definite conclusion. The defendant in error cites no 
authority in support of this instruction, and in our opinion 
it can not be upheld, especially in this state, where the 
measure of damages in actions for the breach of contracts 
and in actions sounding in tort is the same, and is limited 
in all cases to compensation for actual and ascertainable 
loss. In those jurisdictions in which punitive and exem
plary damages are recoverable in actions for tort, greater 
latitude is sometimes permitted to the jury in estimating 
compensatory dam ages in such cases than is allowed to 
them in actions upon contract, but in this state the line of 

distinction between the two classes of cases, in this re
spect, has by a long series of decisions been wholly oblit

erated. In both classes of actions, the rule must now be 
regarded as settled that only such damages may be recov

ered as are the probable, direct, approximate consequences 
of the wrong complained of, and such as may fairly be sup
posed to have been within the contemplation of the accused 

party at the time the cause of action arose. Speculative 

or conjectural damages are not allowable in any case.  

Holmes v. Boydston, 1 Nebr., 346; French v. Ramge, 2 
Nebr., 254; Bridges v. Lanham, 14 Nebr., 369. As is said 

in Lamb v. Stone, 11 Pick. [Mass.], 526, 533, "It is indis

pensable that the plaintiff should show not only that he 

has sustained damage, and that the defendant has commit

ted a tort, but that the damage is the clear and necessary
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consequence of the tort, and that it can be clearly defined 
and ascertained." Obviously, the rule of damages adopted 
by the trial court in this case does not fall within the fore
going definition, and it is therefore erroneous.  

It is recommended that the judgment of the di.strict 
court be reversed and a new trial granted.  

DUFFIE and ALBERT, CC., concur.  

By the Court: For reasons stated in the foregoing opin
ion, it is ordered that the judgment of the district court 
be reversed and a new trial granted.  

REVERSED AND REMANDED.  

GERMAN NATIONAL BANK OF BEATRICE V. JACOB EDWARDS.  

FILED JANUARY 8, 1902. No. 10,820.  

Commissioner's opinion, Department No. 3.  

1. New Trial: NEWLY-DISCOVERED EVIDENCE. Newly-discovered evi
dence merely cumulative in character may be a sufficient 
ground for granting a new trial, if the circumstances of the 
record are such as to render it highly probable that it would, 
if produced, have changed the result of the trial.  

2. - : ORDER: NEWLY-DISCOVERED EVIDENCE. An order denying 
a motion for a new trial and an order denying a petition for a 
new trial on the ground of newly-discovered evidence may both 
be reviewed in a single proceeding in error.  

ERROR from the district court for Pawnee county. Tried 
below before LETTON, J. .Reversed.  

Samuel P. Davidson, for plaintiff in error.  

Henry C. Lindsay, contra.  

AMES, C.  
This is a petition in error to review a judgment of the 

district court in an action of replevin. The property in 
controversy is claimed by the plaintiff fielow, who is the
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plaintiff in error, under a chattel mortgage. The mort
gage describes several animals, and among them "one mare 
colt," all of said property being designated as being "kept 
in Filley," in this state. The principal question of fact 
mooted in this suit is whether at the time of the execution 
of the mortgage the mortgagor had more than one mare 
colt kept at Filley, and this inquiry, on account of circum
stances not necessary to be detailed in this opinion, in
volves a further inquiry as to the color of the colt intended 
to be conveyed by the mortgage. There is a conflict of evi
dence upon both these questions, but none of it is of the 
most satisfactory character, so that the plaintiff contends 

with a good deal of force that th*ere is not sufficient evi

dence in the record to support, the verdict which was re
turned in favor of his adversary. But it is not intended 
to decide whether this contention could be upheld, or 

whether, if the verdict had been for the plaintiff, a like 

contention might not have been made with equal force by 
the defendant. In due season after the return of the ver

dict, the plaintiff filed a motion for a new trial, which was 

overruiled; and at the expiration of about four months 
thereafter lie also filed a petition for a. new trial in which 

he gave the names of several witnesses, who, he alleged, 
had personal knowledge upon both the matters of fact 

above mentioned and would, if permitted, testify as to 

both of them in support of the plaintiff's contention. It 

was also averred that before the trial the plaintiff had 

made diligent search for witnesses qualified as above men

tioned. but had been unable to discover any, and that 

knowledge of the witnesses named, had not come to the 

plaintiff until after the conclusion of the trial. To this 

petition a demurrer was interposed, which was sustained, 

and the plaintiff duly excepted. We think this order was 

erroneously made. A new trial will not be granted for 

newly-discovered evidence merely cumulative in character, 
unless the circumstances of the record are such as to ren

ler it highly probable that the evidence would, if produced, 

=ave changed the result of the trial. Hoffine v. Ewings, 

60 Nebr., 729, and cases cited. We think that the situation
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in this case, of which a brief description is above given, 
brings it within the exception to the rule.  

The petition in error assigns as error both the ruling on 
the motion for a new trial and that sustaining the demur
rer to and denying the petition. The defendant in error 
objects that the latter ruling is a final order, reviewable 
by itself independently of the order overruling the motion 
for a new trial, and is therefore in effect a new action, and 
that for that reason complaint can not be made of both 
orders in a single petition in error. We do not think this 
contention can be upheld. The motion and petition at
tack the same verdict, upon grounds prescribed by the 
same section of the Code. The matter alleged in the peti
tion might have been, and presumably would have been, 
included in the motion, had knowledge of it come to the 
plaintiff in error within the time prescribed for the filing 
of the latter. It is because of the frequency of the oc
currence of a like state of affairs that the statute permits 
the filing of the petition at a later date than is prescribed 
for the filing of the motion. But while the two proceed
ings are distinct in so far that each may be reviewed sepa
rately from the other, no good reason occurs to us why 
that course should be regarded as being exclusively per
missible. On the other hand, the method adopted in this 
case is to be commended as having a tendency to expedite 
the litigation and to save costs and expenses.  

Other matters assigned for error are of such nature as 
that it may be anticipated that they will not recur upon a 
second trial, and their discussion at the present time is, 
therefore, not deemed important.  

It is recommended that the judgment of the district 
court be reversed and a new trial awarded.  

DUFFIE and ALBERT, CC., concur.  

By the Court: For reasons stated in the foregoing opin
ion, it is ordered that the judgment of the district court be 
reversed and a new trial awarded.  

BEVERSED,
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CARL TESKE, APPELLEE, V. MARTHA DITTBERNER ET AL., 
APPELLANTS.* 

FILED JANUARY 8, 1902. No. 10,901.  

Commissioner's opinion, Department No. 3.  

Deed: ORAL AGREEMENT: VOID. An alleged oral agreement between a 
son and his parents that upon the death of the latter he shall 
become vested with the title to the family homestead in consid
eration of his carrying on the business of the parents and pro
viding them with a home and maintenance, is void.  

APPEAL from the district court for Madison county.  
Heard below before ROBINoN, J. Reversed.  

William V. Allen and Willis E. Reed, for appellants.  

McKillip & McAllister, F. M. Cookingham and Reeder 
& Hobart, contra.  

AMES, C.  

This is an appeal from a judgment of the district court 
for Madison county. The action was tried before a referee, 
who reported the facts as follows: 

"First. That the plaintiff Carl Teske, is the son of the 
defendant, Frederick Teske, and the brother of the de
fendant, Martha Dittberner; that the defendant, Martha 
Dittberner, is the youngest daughter of the defendant, 
Frederick Teske, and wife of the defendant, Frederick 
Dittberner.  

"Second. The defendant Frederick Teske, and his wife 
settled upon the northwest quarter of section twenty-four, 
township twenty-one, range two west, in Madison county, 
Nebraska, and acquired title thereto in the year 1873, that 
ever since said date up to December, 1896, they lived upon 
said premises occupying the same as their home; that in 
December, 1896, the wife of- said Frederick Teske died; 

*Rehearing allowed. Judgment below modified. Further rehear
ing allowed,
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that the said Frederick Teske continued to make his home 
with the plaintiff until March, 1897, when he left his home 
without cause and took up a residence with his daughter, 
Martha.  

"Third. That in January 1893, the defendant, Fred
erick Teske, and his wife entered into an oral agreement 
with the plaintiff, Carl Teske, whereby the said Carl Teske 
was to remain on the premises in controversy, pay the 
taxes, keep up the place and improve it, and provide a 
home, board, clothing and spending money for the said 
Frederick Teske and his wife so long as they should live.  
If either the said Frederick Teske or his wife should desire 
to leave the home to be provided by plaintiff, then they 
were to receive $100 each per year in lieu of the above pro
visions relative to their support. In consideration of the 
performance of the above conditions, the said Carl Teske, 
plaintiff, was to have the home place, of which the prem
ises in controversy were a part, at the death of the said 
Frederick Teske and his wife, and was to pay each of his 
three sisters the sum of one thousand dollars.  

"Fourth. That the said Carl Teske up to March, 1897., 
at the time the defendant Frederick Teske left the home 
place, had performed all the conditions of the said con
tract, and stood ready to perform the conditions of said 
contract ever since.  

"Fifth. That at the request of the defendant Frederick 
Teske and his wife, and in anticipation of that part of the 
contract providing for the payment of one thousand dol
lars to each of his sisters at the death of the said Fred
erick Teske and his wife, the said plaintiff, Carl Teske, on 
the 28th day of July, 1893, conveyed to Gustina Teske, his 
sister, the northeast quarter of section twenty-seven, town
ship twenty-two, north, range one in Madison county, Ne
braska.  

"Sixth. That on the 9th day of March, 1897, the said 
Frederick Teske conveyed the northwest quarter of section 
twenty-four, township twenty-one, range two, west,-being 
the premises in controversy,-to his daughter, the defend-
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ant, Martha Dittberner, and that said conveyance was 
without consideration.  

* It is not disputed that during all the time mentioned in 
the report the premises in controversy were the homestead 
of Frederick Teske and his wife also, until her death, in 
December, 1896. Within about sixty days after her de
cease the father, on account of differences with his son, 
the appellee, withdrew from the premises to the residence 
of his daughter, the appellant Martha Dittberner, and con
veyed them to her by a deed, which was shortly afterwards 
made of record. The alleged oral agreement seems to have 
been repudiated by the father at or before the death of his 
wife, and never subsequently to have been ratified or re
newed by him. The action is for a specific performance, 
and to compel a conveyance of the land by Martha and 
her husband to the plaintiff. A decree to that effect was 
rendered by the district court, from which this appeal was 
taken.  

It seems to us too clear to admit of argument or to re
quire discussion that this decree can not be affirmed. In 
the light of the statute relative to homesteads, the -mere 
statement of the contrary proposition is its own refuta
tion. If the alleged oral agreement could be enforced, 
the provision of the statute (Compiled Statutes, ch. 36, 
sec. 4) that "the homestead of a married person can not 
be conveyed or encumbered unless the instrument by which 
it is conveyed or encumbered is executed and acknowl
edged by both husband and wife," would be explicitly nega
tived and annulled. If the statute requires fortification by 
judicial opinion, it is well buttressed by the decisions of 
this court in Larson v. Butts, 22 Nebr., 370, and Clarke v.  
Koenig, 36 Nebr., 572. There are several other reasons, 
to our minds equally clear, why specific performance of 
the alleged contract in suit can not be decreed; but in view 
of the foregoing their discussion and decision are unneces
sary. The father is still living, and the appellee has no 
standing in court from which to inquire into the considera
tion or validity of the conveyance to the daughter.  
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It is recommended that the judgment of the district 

court be reversed and the action dismissed.  

DUFFIE and ALBERT, CC., concur.  

By the Court: For reasons stated in the foregoing opin

ion, it is ordered that the judgmenf of the district court be 
reversed and the action dismissed.  

REVERSED AND DISMISSED.  

MISSOURI PACIFIC RAILWAY COMPANY V. JOHN M. HEM

INGWAY.  

FILED JANUARY 8, 1902. No. 10,024.  

Commissioner's opinion, Department No. 3.  

1. Petition: DEMURRER. Petition examined, and held good as against 
a general demurrer.  

2. Motion. The remedy for argumentativeness in a pleading is by 
notion, and not by demurrer.  

3. Damages to Land: RAILROAD EMBANKMENT: INJURY. An action 

by a landowner for damages resulting from the negligent con
struction of a road-bed or embankment by a railroad company 
does not accrue until such landowner sustains actual injury, 
and is not barred until four years from the date of such injury.  

4. Road-Bed: RAVINE: NATURAL WATERCOURSE: DAMAGE. In the 

construction of a road-bed across a ravine, or other natural 

course of surface drainage, a railroad company is bound to 
provide, so far as is consistent with the safe and proper opera

tion of its road, for the discharge of such water as naturally 
flows therein, and upon failure so to do, is liable for damages 
occasioned by such omission.  

5. Continuance: ABUSE OF DISORETION: REVIEw.- A judgment will 

not be reversed for a denial of an application for a continuance, 
unless it affirmatively appear that there was an abuse of dis
cretion in denying such request.  

6. Submission to Jury: ESTOPPEL. Where a question is submitted to 

the jury after a request in that behalf by a party to the suit, 
such party will not be heard to say that an adverse finding 
thereon is not sustained by sufficient evidence.
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EROR from the district court for Lancaster cbunty.  
Tried below before CORNISH, J. Affirmed.  

Bailey P. Waggener, James W. Orr and Adolphus R.  
Talbot, for plaintiff in error.  

Stevens, Love & Frampton, contra.  

ALBERT, C.  

This action was brought for the recovery of damages 
resulting from the alleged wrongful construction by the 
defendant company of an embankment across a ravine, 
whereby the surface water was diverted from its natural 
course and discharged in large quantities upon the prem
ises of the plaintiff, inflicting the damages complained of.  
A trial resulted in a verdict and judgment for the plaintiff.  
The defendant brings the case here on error.  

The petition, omitting the formal parts, is as follows: 
" (2.) That on and long prior to the 23d day of April, 

1892, plaintiff was the owner in fee of the following de
.scribed property, to-wit: lots 3, 4, block 26, in the town of 
Hickman, Lancaster county, Nebraska, and was in posses
sion thereof, and had erected thereon a livery and feed 
stable, and other buildings, in which were contained a 
large number of horses and hay and grain, carriages, har
ness, etc., necessary for the carrying on of a livery and 
feed business. (3.) That adjacent to said lot on the south 
and southeast side thereof is a ravine or draw of consid
erable depth, extending from the higher lands above said 
property and for 'a distance of - miles, into which 
ravine or draw the water from a large tract of land col
lected, and is emptied into a stream known as 'Salt Creek,' 
a short distance from said pro.perty. (4.) 'That on or 
about the - day of -, 1888, the defendant company 
erected an embankment across said ravine or draw and be
tween plaintiff's said property and Salt Creek, to a height 
of about 6 feet, which embankment is the road-bed of said
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defendant company, and is in constant use for the purpose 
of a business of said company, and that said company 
failed and neglected to place a bridge or culvert or other 
opening across said draw of sufficient size to permit the or
dinary flow of water to pass unobstructed through said 
embankment, and that the said defendant company has 
ever since the said construction of said embankment 
wrongfully and unlawfully obstructed said draw in such 
a manner as to cause the water to overflow upon the prem
ises of plaintiff above described. (5.) That on or about 
the 23d day of April, 1892, by reason of said wrongful and 
unlawful obstruction the water from said ravine was 
caused to overflow upon the property of this plaintiff, and 
by reason of said overflow his barns and stables were filled 
with water to a depth of three feet, and thereby causing 
great damage to the property of this plaintiff, and to his 
horses, which were compelled to remain in the water for 
several hours, and to one valuable stallion, which was 
rendered thereby wholly worthless, to plaintiff's damage in 
the sum of $1,000, and that by reason of said overflow 
plaintiffs property, consisting of stables, carriages, etc., 
was damaged in the sum of $200. (6.) That afterwards, 
to-wit, on or about the 3d day of May, 1893, the water, by 
reason of said obstruction as aforesaid, again overflowed 
plaintiff's property, causing great damage to plaintiff's 
horses and to one jack, which remained in the water for 
several. hours, thereby causing him to become worthless, 
to plaintiff's damage in the sum of $1,000, and damages to 
plaintiff's premises and other property in the sum of $200, 
by reason of which matters and things as abqve set out, 
plaintiff has been damaged in the sum of $2,400." 

The defendant interposed a general demurrer, which was 
overruled, which ruling is now assigned as error. The pe
tition is assailed on two grounds: First, because it shows 
on its face that the cause of action is barred by the statute 
of limitations; and, second, because it does not allege that 
the embankment crosses a watercourse or channel, nor 
that it was wrongfully constructed. As to the first, we
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think it is disposed of in Omaha & R. V. R. Co. v. Standen, 
22 Nebr., 343, wherein it is held, in effect, that where a 
railway bridge is so negligently constructed as to form an 
unlawful obstruction, and becomes a nuisance by causing 
an overflow of water, no right of action accrues to a land
owner until he sustains an actual injury caused by such 
obstruction, as by the overflow of his lands. The case of 

Omaha & R. V. R. Co. v. Moschel, 38 Nebr., 281, cited by 

defendant, is not in point. There the damages sought to 

be recovered were such as resulted from the proper con

struction and operation of the road, and would have been 

a proper subject of inquiry in condemnation proceedings.  

But the damages in this case are such as resulted from the 

improper construction and operation of the road, and 

could not have been taken into account in the proceedings 

for the condemnation of the property. To hold that such 

damages should be taken into account in such proceedings 
would render the construction of railroads a most hazard

ous enterprise. As to the second ground, it appears from 

the petition that the embankment was built across a ravine, 
which was a part of the natural system of drainage of sur

face water; that no bridge, culvert or opening of sufficient 

size was placed therein to permit the surface water col

lecting in such ravine to pass through unobstructed; that, 

in consequence of such omission, plaintiff's premises were 

flooded, and the damages complained of sustained. We 

think this is sufficient, under the circumstances, to show 

that the embankment was improperly constructed. While 

the pleading is to some extent argumentative, yet the facts 

thus pleaded, when confessed by demurrer, may not be 

ignored. The remedy for argumentative pleading is by 

motion and not by demurrer. In our opinion, the petition 

is good as against a general demurrer.  

It is next urged that the court erred in refusing to give 

at defendant's request the following instructions: 

"1. The jury are instructed that in Nebraska the com

mon-law rule prevails, touching the damages occasioned by 

surface water such as are sought to be recovered in tb13

VOL. 63] JANUARY TERM, 1902. 61.3



614 NEBRASKA REPORTS. [VOL. 63 
Missouri P. R. Co. v. Hemingway.  

action and you are instructed that the common law which 
prevails in Nebraska that surface water is a common 
enemy and that the owner may defend his premises by 
dyke or embankment and if damages result to adjoining 
property by reason of said defense he is not liable therefor.  
Under this rule such water may be controlled by the owner 
of the land on which it falls or over which it flows. He 
may appropriate to his own use all that flows or comes on 
his land and refuse to receive any that flows on or comes 
on his neighbors land and you are further instructed that 
under this rule the defendant railroad company stands in 
the same position that any individual would stand in like 
circumstances so that the rule just announced applies to 
the railroad company in this case.  

"2. The jury are instructed that it is important in this 
case to determine what is a stream or watercourse; and 
you are instructed that to constitute a watercourse the size 
of the stream is not material. It must however be a stream 
in fact as distinguished from mere surface drainage oc
casioned by freshets or other extraordinary causes, but the 
flow of water need not be continuous. There must be a 
stream usually flowing in a particular direction, though 
it need not flow continually. It may sometimes be dry, 
but it must flow in a definite channel, have a bed, sides or 
banks and usually discharge itself in some other stream or 
body of water. It must be something more than a mere 
surface drainage over the entire surface of a tract of land 
caused or occasioned by freshets or other extraordinary 
causes. It does not include waters flowing in hollow 
ravines in land, which is mere surface water from rains 
or melting snow, or is discharged there through from a 
higher to a lower level, which at other times are destitute 
of water." 

These instructions were properly refused. They do not 
state the law applicable to the facts in this case. See 
Lincoln d B. H. R. Co. v. Sutherland, 44 Nebr., 526; 
Town v. Missouri P. R. Co., 50 Nebr., 768; Chicago, R. I.  
& P. R. Co. v. Shaw, 63 Nebr., 380. In the last case Com-
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missioner DUFFIE reviews the authorities at length, and 
deduces the rule that "a railway company should, in con
structing its road-bed across such draw, provide for the 
discharge of such water as naturally flows therein; and 
if its road-bed is so constructed as to dam the water 
"and flow it back over the premises of an adjoining proprie
tor, or to discharge the accumulated water in unusual 
quantities upon the lands of those adjoining, it will be 
liable for the damages occasioned thereby." It that be the 
correct rule of law,-and we do not doubt it,-to have 
given the instruction asked would have been error.  

Complaint is made of the admission of certain evidence, 
which complaint is formed in these words: 

"This line of testimony was erroneously admitted by 
the court, because under, the pleadings the railroad com

pany was charged with stopping the flow of water that 

came in a southeasterly direction from the barn. We con

tend first that under the pleadings no testimony could be 

admitted showing that the water came from the northeast

erly direction when we were charged from stopping the wa

ter that came from the southeasterly direction; and second, 

we contend, that it was error to admit this testimony 

showing that the water came from a north and northeast

erly direction through ditches along by the public highway 

to the point on the railway company's embankment just 

opposite the barn in question, which accumulation of wa

ter at this point was made because of the ditches in the 

public highway. We contend that the diversion of the 

surface water by means of the ditches along the public 

highway, and throwing off of the same upon the right of 

way of the railway company was a condition over which 

the railway company had no control and could not have 

at the time of the construction of the embankment years 

priqr." 
In the first place, the petition was amended to change 

the allegation as to the direction from which the water 

came. Besides, in cases like this, where it is necessary to 

describe the lay of the land, in order that the jury may
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understand the topography of the country and the effect 
of the embankment on the surface drainage, there is bound 
to be more or less evidence that does not bear directly on 
the issues. The jury were instructed that the defendant 
would not be liable if the change in the flow of water was 
caused by the ditches along the public road. Under such 
circumstances, there was no error in receiving such evi
dence.  

Complaint is made of the admission of certain expert 
testimony as to the value of some of the property alleged 
to have been injured by the water; but no complaint is 
made on that ground in the petition in error, unless it be 
under the general assignment of errors of law occurring 
during the trial; but such assignment, under the repeated 
holdings of this court, is too general to receive attention.  

It is urged, further, that the court erred in permitting 
the amendment of the petition, as to the direction of the 
flow of water, and in denying the defendant's request for 
a continuance to enable it to meet the proof in support 
of such amendment Such matters are largely within the 
discretion of the trial court. Our attention has not been 
directed to any showing, made by the defendant, that a 
continuance was necessary to enable it to meet such evi
deuce, nor have we been able to find any record of such 
showing. Hence, we can not say there was an abuse of dis
cretion by the trial court in this behalf.  

The defendant insists that the damages sought to be 
recovered are too remote. The damages claimed are for 
injuries to certain animals, resulting from their standing 
in water of considerable depth which flooded the stable.  
It is claimed that they were rendered thereby less valu
able for breeding purposes, which appears to have been 
the purpose for which they were kept. We can not see 
that any such damages are any more remote than injuries 
that would have rendered them less valuable for any oter 
purpose. Had the damage been to lumber, or to any other 
kind of personal property, the ultimate question would 
have been precisely the same as that presented in this
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case; nor would injuries whereby such property had been 
rendered less valuable for the purposes for which it was 
intended be regarded as too remote or as speculative.  

It is urged further that the verdict is not sustained by 
sufficient evidence. Our attention is specifically directed 
to the evidence on the point whether the embankment was 
constructed properly and with due care. That question 
was submitted to the jury, after an instruction on the 
same point had been tendered by the defendant. It is a 
well-settled rule of this court that a party who asks the 
submission of a question to a jury will not be heard to 
say that an adverse finding thereon is not sustained by 
sufficient evidence. Besides, in our opinion, it can not be 
fairly said that the verdict is not sustained by sufficient 
evidence.  

We recommend that the judgment of the district court 
be affirmed.  

DUFFIE and AMES, CC., concur.  

By the Court: For the reasons stated in the foregoing 
opinion, the judgment of the district court is 

AFFIRMED.  

OLIVER WILSON V. DAVID A. LEWIS.  

FIuED JANUARY 8, 1902. No. 10,844.  

Commissioner's opinion, Department No. 3.  

1. Evidence: OWNERSHIP: ALLEGATION. Evidence examined, and held 
sufficient to support an allegation of general ownership.  

2. Contract: SALE: PERsONAL 1'RoPElry: ATTAHMENT: EXECUTION: 
LIEN. Where a contract in writing whereby the transfer of 
title or ownership of personal property is made to depend on 
a condition is not filed, such omission is available only to 
such creditors as have perfected a lien on the property by the 
levy of an attachment or execution, while the vendee was in 
possession, unless it appear that they extended credit to the 
vendee on the faith of his apparent ownership.
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3. Conditional Contract: VENDoR: VENDEE: CREDITORS. Where a con
ditional contract of sale provides that the title shall remain 
in the vendor until the purchase price is paid, and that in case 
of default he may retake the property and sell, and from the 
proceeds deduct the unpaid balance of the purchase price and 
pay the surplus to the vendee, and further provides that while 
the vendee is in possession he may sell the goods in the usual 
course of trade, and replenish the stock from time to time, held, 
that where the latter provision has been fully executed, by the 
voluntary surrender of the stock, as thus replenished, to the 
vendor, neither the vendee nor creditors whose executions were 
levied subsequent to the surrender of the stock to the vendor 
will be heard to assail the validity of such provision.  

ERRORn from the district court for Boone county. Tried 
below before THoMPSON, J. Affirmed.  

Spear d' Mack, R. F. .Williams, J. S. Armstrong and C.  
J. Garlopv, for plaintiff in error.  

J. A. Price and H. C. Vail, contra.  

ALBERT, C.  

In November, 1897, Gunder 0. Qualset and Millie A.  
Brink, the latter representing a concern known as the 
Brink Drug Company, entered into a contract in writing 
which is as follows: 

"This agreement, made and entered into by and be
tween Gunder 0. Qualset of Newman Grove, Madison 
county, Nebraska, party of the first part and Millie A.  
Brink of Fremont, Dodge county, Nebraska, party of the 
second part, witnesseth: The said first party agrees to 
sell his stock of drugs and toilet articles, and the fixtures 
in his drug store at St. Edwards, Boone county, Nebraska, 
to the said second party, and the said second party agrees 
to buy said drug stock and fixtures on the terms and con
ditions following, to-wit: The invoice price of said stock 
is $1,417.50 on November 10, 1897, and the said second 
party agrees to pay for said goods in payments as follows: 
Four hundred seventeen and 50-100 dollars cash in hand; 
one thousand dollars, ($1,000.00) in payments as follows: 
Fifty ($50.00) dollars on the first day of each month for
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twenty (20) months, commencing on the first day of Jan
uary, 1898. Each of said payments shall draw interest 
at the rate of 10$ and the interest shall be paid on each 
payment when the monthly payment is made. Said second 
party shall have the right to make payments at any time 
on or before said payments are due. But if payments are 
made in advance of the time specified, they shall apply 
on the reduction of the indebtedness, but shall not be 
deemed as allowing the next monthly payments to pass.  
It is expressly agreed and understood that the title to, 
and in said stock of drugs and fixtures shall be and re
main in the said first party until the said second party 
shall have fully paid each and every payment to the said 
first party. Said second party shall have the right to 
sell from said stock in the usual course of business, and 
hereby agree to keep said stock replenished, so that the 
value of the said stock shall at all times be as much as 
the invoice price of said stock at the date of this agree
ment, viz: $1,417.50. The said second party agrees to 
keep said stock insured in a sum not less than $500, loss 
if any, payable to the said first party. It is further agreed 
that the said first party shall at all times during the con
tinuance of this agreement, have the right to examine 
said stock of goods, and fixtures, and if he finds that said 
stock of goods and fixtures are being reduced in value, or 

being allowed to depreciate by reason of bad management, 
or neglect, he shall have the right to take immediate pos
session of said stock and fixtures, and declare this agree
ment at an end, in the following manner: He shall ad

vertise said stock for sale for at least 20 days, he shall 
give the said second party at least 20 days notice in writ
ing of said sale, and said sale may be either public or 

private as said first party may elect. Said first party 
shall retain from the proceeds of said sale of goods and 

fixtures so much as is due him from said second party on 

this contract, the costs of advertising and sale and a fur

ther sum of $200 as damages for the non-fulfillment of 

the agreement; the balance of the proceeds from said sale
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shall be paid to said second party. The said second party 
agrees to pay all taxes, rents, licenses and expenses in 
running said business, and the profits from said business, 
over and above the payments to be made the said first 
party, shall be said second parties full compensation for 
any and all services in the managing and running of said 
business. In case the said second party shall fail, neglect, 
or refuse to fulfill each and every part of this agreement, 
the said first party may, at his election take immediate 
possession of said stock and fixtures and sell them in the 
manner as heretofore provided. As soon as the said sec
ond party shall have fulfilled each and every provision of 
this agreement, and made all payments as agreed, the said 
first party shall make and deliver to the said second party 
a bill of sale of said stock and fixtures, free from all en
cumbrances, and liens. that are against said stock up to 
this date.  

"Signed in duplicate this - day of November, 1897.  
"In presence of: 

"C. A. RANDALL, GUNDER 0. QUALSET, 
"EARL C. BRINK. MILLIE A. BRINK." 

The drug company went into possession, in pursuance 
of the terms of said agreement, and conducted the busi
ness, to all outward appearance, as owners of the stock.  
The agreement was not filed for record until the 2d day of 
December, 1898. On the first day of December, 1898, 
Qualset assigned his interest- in the contract, and all his 
rights thereunder, to David A. Lewis, the plaintiff below.  
On the 2d day of January, 1899, the plaintiff took pos
session of the stock, claiming under the contract. On the 
11th day of January, thereafter, judgments were rendered, 
some against the individual members of the drug com
pany, others against it by name, on which executions were 
issued, placed in the hands of a constable, the defendant 
below, for service and levied on the stock of goods in 
question, then in the possession of the plaintiff in this 
case. The plaintiff brought replevin, alleging general 
ownership. A trial resulted in a verdict for the plaintiff.
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From a judgment rendered thereon, the defendant prose

cutes error to this court.  
The defendant insists that the instrument in question is 

a chattel mortgage, and that, as the plaintiff alleged gen

eral ownership, such allegation is not satisfied by the 

proof of possession under such instrument. The answer 

to that is that it is the policy of the law to give effect to 

the intentions of the parties in the construction of the 

writing which they have made the final repository of the 

propositions upon which their minds finally met in com

mon assent. By the express terms of this agreement, the 

title, that is the general ownership, was to remain in the 

vendor until all the terms and conditions on the part of 

the vendee had been kept and performed. Having thus 

expressed themselves unambiguously, we can see no rea

son why this court should strain after reasons for thwart

ing their obvious purpose. It is true that at first sight 

the authority given the vendee to dispose of the articles 

composing the stock in the usual course of trade, and sup

ply their place with others of like nature, would seem to 

be incoisistent with the plaintiff's claim of general owner

ship. But it must be kept in mind that the parties to the 

contract, at the time it was made, had in contemplation 

the stock in its entirety, and regarded it as a unit. That 

part of the contract was fully executed, was treated by the 

parties as valid and binding, and neither they nor anyone 

claiming under them, or either of them, under the facts in 

this case, can now be heard to challenge its validity. As 

bearing on this question, see Richardson Drug Co. v. Teas

dall, 52 Nebr., 698; Keystone Mfg. Co. v. Casselius, 76 N.  

W. Rep. [Minn.], 1028. But it is urged by the defendant, 

that the failure to file the contract for record operated as 

a fraud on the execution creditors whose indebtedness 

against the drug company accrued between the date of 

such contract and the time it was filed for record. That 

such contract would operate as a fraud on persons advanc

ing credit to the vendee, on the faith of its apparent owner

ship of the stock, is undoubtedly true. But that proposi-
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tion is not available to the defendant, for the reason that 
the evidence fails to bring any of the creditors within that 
rule. We have searched the record with some care, and 
have failed to find that any one of the creditors parted 
with his goods on the faith of the apparent ownership of 
the drug company. The nearest approach that is made to 
covering that point, is the testimony of pne creditor, who 
says, that had he known of the existence of such contract, he would not have sold goods to the vendee. But there is 
no evidence whatever that he had reason .to believe or did 
believe that the stock of goods belonged to the vendee, or 
that he was in any manner misled by its apparent owner
ship of the stock. Those omissions are fatal to the theory 
of the defendant under consideration.  

The defendant devotes considerable space to discussion 
of the proposition that where the possession of property 
described in a chattel mortgage remains in the mortgagor, 
and the mortgage, or a copy thereof, is not filed as re
quired by law, the mortgage is absolutely void as to the 
creditors of the mortgagor, no matter whether they have 
actual notice or not. That proposition is true. Spauld
ing v. Johnson, 48 Nebr., 830. But there is another propo
sition of law equally true, and which also has the sanction 
of this court, and that is that a chattel mortgage becomes 
valid as to creditors on the date of the filing or on the 
date of taking actual possession of the property by the 
mortgagee. Forrester v. Kearney Nat. Bank, 49 Nebr., 
655; Meyer v. Miller, 51 Nebr., 620. The term "cred
itors," as used in the cases just cited, means attaching or 
execution creditors. In Forrester v. Kearney Nat. Bank, 
supra [p. 658], it is said: "A chattel mortgage becomes 
valid as to creditors as of the date of the filing of the same 
or the taking of actual possession of the property by the 
mortgagee." A creditor, as such, except under certain 
circumstances not shown in this case, has no lien upon nor 
interest in the property of his debtor before the levy of an 
attachment or execution. In this case, before they ac
quired any interest by the levy of their executions, the
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plaintiff had obtained possession. Hence, even were we 

to concede that the instrument in question is merely a 

chattel m6rtgage,-a point we do not decide,-it became 

valid and binding as to the creditors at the date the plain

tiff took possession.  
The defendant complains of an instruction of the court 

as to the effect of some of the judgments upon which the 

executions in question were issued. But the availability 

of any such judgments as a defense in this case involved 

a finding that the instrument in suit was invalid as be

tween the plaintiff and the judgment creditors. From the 

nature of the verdict, the jury must have found all dis

puted facts affecting the liability of the instrument in 

favor of the plaintiff. Hence, whatever -error there may 

have been in such instruction is error without prejudice.  

The defendant also complains of instruction No. 10, 

which is as follows: "You are instructed that it is in

cumbent on the part of the plaintiff to identify the goods 

claimed in this action as the goods mentioned in the con

tract between Millie A. Brink and Gunder 0. Qualset, and 

in no case in this action can he recover other goods than 

those so identified, unless you further find from the evi

dence that Earl C. Brink acting on behalf of the Brink 

drug company, surrendered the possession of the same to 

the plaintiff under and by virtue of the conditional con

tract introduced in evidence by him, before the judgments 

introduced in evidence were obtained." The objection to 

this instruction is that it permits the jury to find in favor 

of the plaintiff as to those parts of the stock that were 

added to it after the instrument in question was executed, 

and while the vendee was in possession of the property 

and disposing of the same in the usual course of trade, 

which were surrendered to the plaintiff, under and by 

virtue of the instrument in question. There is sufficient 

to sustain a finding that the stock thus replenished was 

voluntarily surrendered to the plaintiff by the vendee in 

pursuance of the contract as construed by the parties 

themselves. Whatever may be said as to the validity of
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such contract while executory, certainly neither party 
should be heard to complain of it when fully executed.  
The creditors, under the facts in this case, are in no better 
position to assail the validity of that provision than the 
vendee. There was no error in the instruction.  

We recommend that the judgment of the district court 
be affirmed.  

D UFFIE and AMES, CC., concur.  

By the Court: For the reasons stated in the foregoing 
opinion, the judgment of the district court is 

AFFIRMED.  

CHICAGO, BURLINGTON & QUINCY RAILWAY COMPANY, AP
PELLANT, V. VILLAGE OF WILBER ET AL., APPELLEES.  

FILED JANUARY 8, 1902. No. 10,851.  

Commissioner's opinion, Department No. 3.  

1. Phrase in Statute: ASSESSMENT. The phrase, "the last preceding 
assessment" employed in subdivision 15, section 69, article 1, 
chapter 14, Compiled Statutes, is held to refer to the assessment 
last preceding the election at which the proposition to issue 
bonds is submitted.  

2. Term "Assessment": DEFINITION. By the term "assessment" is 
meant not merely the act of the local assessor, but the com
pleted act of all the agencies employed in determining the 
amount and value of property available for taxation.  

3. Issuing Bonds: PROPOSITION: MAXIMUM. In submitting a proposi
tion to issue bonds in pursuance of the subdivision cited, said 
proposition is sufficiently definite if it fix the maximum 
amount to be issued, and vest the village with authority to 
issue a less amount.  

APPEAL from the district court for Saline county.  
Heard below before HASTINGS, J. Affirmed.  

J. W. Deweese, Fayette I. Foss and Frank E. Bishop, 
for appellant.

Roscoe Pound and J. M. Grimm, contra.
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ALBERT, C.  

On May 9, 1894, the village board of Wilber passed an 
ordinance providing for the submission to its electors, at 
a special election to be held May 31, 1894, of the following 
proposition: "Shall the village of Wilber, * * * issue 
bonds to the amount of $17,000, said bonds to be of de
nomination of $500 each, with interest coupons thereto 
attached, * * * said bonds to be dated the 30th day of 
June, 1894, * * * and to authorize the village board 
of trustees of said village to levy and collect a general tax 
in the same manner as other municipal taxes may be lev
ied and collected on all property within said village, * * 
to meet the interest and principal on said bonds as they 
become due and payable?" The ordinance also provided 
that no more of the bonds should be issued or disposed of 
than were necessary to complete the water-works, and the 
election proclamation proposed the voting of bonds, not 
exceeding $17,000, for the construction of a water-plant.  
An election was held in pursuance of such ordinance, and 
the proposition received the requisite majority. Immedi
ately thereafter bonds to the amount of $17,000, each for 
$500, were printed, signed by the proper officers of the 
village, and presented to the auditor of public accounts 
and registered in his office. Bonds of this issue to the 
amount of $12,000 were sold. The remainder were never 
sold, and never passed out of the hands of the village, 
but were canceled by order of the village board. The 
proceeds of the bonds sold were applied to the purpose 
for which they were voted. Thereafter the plaintiff 
brought this action against the defendants, the proper 
officers of the village of Wilber and of Saline county, to 
restrain the levy and collection of taxes for the payment 
of said bonds, and the making of any payments thereon, 
either from taxes collected or otherwise. A trial resulted 
in a finding for the defendants, and from a decree dismiss
ing its complaint the plaintiff brings the case here on 
appeal.  

44
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The bonds in question purport to have been issued in 
pursuance of the provisions of subdivision 15, section 69, 
article 1, chapter 14, Compiled Statutes, which, so far as 
concerns us at present, is as folloWs: "Such cities or vil
lages may borrow money or issue bonds for the purpose, 
not exceeding ten (10) per centum of the assessed value 
of the taxable property within said village, according 
to the last preceding assessment thereof for the purchase 
of steam engines, or fire-extinguishing apparatus, and for 
the purchase, erection, or construction and maintenance 
of. such water-works, or to pay for water furnished such 
city or village under contract. * * * No such money shall 
be borrowed or bonds issued, unless the same shall have 
been authorized by a vote of the majority of the electors 
of. such city or village." The plaintiff brought and prose
cuted this action on a theory, founded on the undisputed 
facts appearing in the record, which counsel, in their brief 
filed on behalf of the plaintiff, formulate in the following 
words: "The first question is whether this issue of $17,000 
of bonds is to be tested on the basis of the assessment for 
the year 1893, which amounted to $171,000, or on the as
sessment of 1894, which amounted to $121,000. It will 
be remembered that the bonds were voted May 31, the 
vote canvassed on June 1. The bonds were dated June 
30, and seem to have been in the hands of the village 
board as late as August 13, when the resolution of can
celation was passed. The assessment for the year 1894 
was completed on the books of the assessor May 21, 1894, 
was returned by him to the county clerk on the 3d of June, 
showing a valuation for the village of Wilber of $121,045, 
which amount was not changed by the board of equaliza
tion on June 14, 1894. We claim that this latter assessed 
valuation is the one that must govern the amount of bonds 
which the village was authorized to issue as of date June 
30, 1894, and that the voting and issue of $17,000 of bonds 
was entirely unauthorized, and the whole issue of bonds 
must fail. This assessment was certainly the last one pre
ceding the issue of the bonds, and the amount of this
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assessment was accessible to the village authorities before 
the election was held or the bonds wpre declared carried, 
and before they were prepared and signed ready for sale.  
The matter of issuance all occurred after the assessed 
valuation was determined and could have been known on 
the 21st day of May, 1894." 

The first question that presents itself is, what particular 
point of time is to be taken into account in order to de
termine which is the "last preceding assessment"? In 
our opinion, this question finds its answer in State v.  
Babcock, 24 Nebr., 640, in which it is held, that the amount 
of bonds to- be issued is to be determined by the assessed 
valuation at the time of the election authorizing their 
issuance. It is true, the section under consideration has 
been amended since that case was determined, but the 
change in the wording is not of such a character as to 
diminish, in any degree, its binding force as a precedent 
in the determination of the question before us. That de
cision has stood for many years. A subsequent amend
ment of the section, leaving it open to the construction 
placed upon it by the court in that case, gives that con
struction a legislative sanction. For these reasons, if no 
other, it should be adhered to in this case.  

The next question is, which assessment, that of 1893 
or that of 1894, was the last assessment preceding the 
election in question? The election was held on the 31st 
day of May, 1894. The assessment for that year was com
plete on the books of the assessor on the 21st day of that 
month, and such books were returned to the county clerk 
on the 3d day of June thereafter, showing a valuation of 
the taxable property of the village of $121,045, which was 
not changed by the board of equalization. The plaintiff 
insists that this was the last preceding assessment, within 

the meaning of the statute. We can not concur in that 

view. The books were still in the hands of the assessor 
on the day of election, and subject to revision by him at 

any time before his return to the county clerk. It is con
ceivable that such a change might have been made during
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the progress of the election as would have rendered the 
election abortive, which but for such change would have 
been effective. Besides, in our opinion, the term "assess
ment" has a wider signification than simply the listing and 
valuation of taxable property by the assessor. Judge 
Cooley, in his work on Taxation, at pp. 351, 352, says: 
"An assessment, strictly speaking, is an official estimate of 
the sums which are to constitute the basis of an appor
tionment of a tax between the individual subjects of taxa
tion within the district. * * * As the word is more 
commonly employed, an assessment consists in the two 
processes of listing the persons, property, etc., to be taxed, 
and of estimating the sums which are to be the guide in 
an apportionment of the tax between them. When this 
listing and estimate are completed in such form as the 
law may have prescribed, nothing remains to be done, in 
order to determine the individual liability, but the mere 
arithmetical process of dividing the sum to be raised 
among the several subjects of taxation, in proportion to 
the amounts which they are respectively assessed." Un
der our system of taxation, the listing and estimate are 
not complete until after the county board has completed 
its work as a board of equalization. While sitting as such 
board, they are authorized to assess all lands that have 
been listed by the county clerk and not assessed by the as
sessor, and otherwise to change the assessment. Compiled 
Statutes, ch. 77, art. 1, sec. 70. A large part of all railroad 
and telegraph property is assessed, not by the local assessor, 
but by the state board of equalization, and certified to the 
county clerks in the counties in which the same is taxable, 
and thus becomes a part of the basis upon which the levy 
of taxes is made. Section 40, idem. The basis for the is
suance of bonds is, "the assessed valuation of the taxable 
property within said village," and is to be determined by 
"the last preceding assessment." To our minds it is clear 
that the assessment referred to is the completed act of all 
the agencies employed in determining the amount and 
value of property available for taxation. If we are cor-
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rect in this view, it follows that the validity of the bonds 
depends not upon the levy of 1894, but upon that of 1893, 
which it is conceded would warrant the issuance of the 
full amount of the bonds in question.  

Another objection urged against the validity of the 
bonds is that the ordinance submitting the proposition to 
issue bonds did not fix the precise amount, but simply 
provided that the amount should not exceed $17,000. In 
support of this objection we are referred to Brown v. Carl, 
82 N. W. Rep. [Ia.], 1033. We have examined that case 
with care. The question here involved does not appear to 
have been raised, and certainly was not decided in that 
case. Our own statute is the chief, if not the only guide, 
in this matter. We have searched it in vain for a hint 
that it was the intention of the legislature that the propo
sition should name the exact amount of bonds to be 
issued. As a business proposition, the plan adopted by 
the village in this case appears to us the best. At the 
time of the submission of the proposition, it had no means 
by which it could determine the amount necessary for the 
project. That could only be ascertained with certainty 
after it was in a position to enter into a. contract. By the 
terms of the proposition, it could not issue bonds beyond 
a certain amount, but might issue them for a less amount.  
Had the amount been definitely fixed at the maximum 
amount, the village certainly would not have been re
quired to sell more than was necessary for the project. Is 
the proposition invalid, then, because it vests the village 
with a discretion in the premises which would have been 
implied in any event? We think not.  

We recommend that the decree of the district court be 
affirmed.  

DUFFIE and AMES, CO., concur.  

By the Court: For the reasons stated in the foregoing 
opinion, the decree of the district court is 

AFFIRMED.
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MARY J. LYON ET AL. V. MARGARET GOMBERT ET AL.  

FILED JANUARY 8, 1902. No. 10,914.  

Commissioner's opinion, Department No. 3.  

3. U. S. Patent to Land: PRIOR CONVEYANCE: INURING TITLE: EsTor
PEL BY DEED. Where one entitled to a patent to land from the 
United States, but before it issues, conveys the land to another 
by deed purporting to convey the fee, and a patent subse
quently issues to such grantor for the land, he will not be 
heard to assert title under such patent, as against such grantee.  

2. Claiming Purchaser Without Notice: FAcTs: CARE: DILIGENCE.  
One claiming as a purchaser without notice under the pro
visions of section 16, chapter 73, Compiled Statutes, is charge
able not only with notice of such facts as were known to him, 
but also with notice of such facts as he might have learned by 
the exercise of ordinary care and diligence.  

3. Title: MISSING LINK: NOTICE. Where an instrument constituting 
a link in the chain of title which a purchaser proposes to buy 
is lacking, and such purchaser buys without inspecting or de
manding an inspection of such instrument or the record, where 
it is spread at length, as required by law, such purchaser is 
chargeable with notice of any fact appearing on the face of 
such instrument affecting its validity.  

4. Quia Timet. A party out of possession may maintain a suit in 
equity to quiet the title to real estate. Eyrs r. Yason, 54 Nebr., 
143, followed.  

ERROR -from the district court for Nuckolls county.  
Tried below before HASTINGS, J.- Affirmed.  

Burr & Burr, for plaintiffs in error.  

Broady & Pettis and Cole & Brown, contra.  

ALBERT, C.  

The plaintiffs brought this action to quiet their title to 
certain lands in Nuckolls county. The court made spe
cific findings, which are too long to set out at length, nor 
do we deem it essential to a proper understanding of the 
case that they should be. Such findings in effect are as 
follows: (1.) In 1870, Jacob Shoff made a cash entry of
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the land in controversy, paid the purchase price to the 
United States at its local land office, and received a cer
tificate of such entry. (2.) Subsequently, in the same 
year, and before the issuance of a patent to him for said 
land, he conveyed the same by warranty deed in fee simple 
to William Bare, and delivered to his said grantee the 
certificate of entry hereinbefore mentioned, which deed 
and certificate were deposited by the grantee in said land 
office, in order that the patent to the land would issue to 
him, in accordance with the practice then prevailing in 
the land offices of the United States. (3.) Subsequently, 
contrary to said practice, a patent to the land issued to 
Jacob Shoff, instead of to his grantee, and was forwarded 
to the local land office for delivery, but was never actually 
delivered, and was never filed for record in the office of 
the register of deeds of said county. (4.) Afterward, at 

the instance of William Bare, the grantee of Jacob Shoff, 
the patent'was recalled and canceled by the general land 

office, and in lieu thereof a patent issued to said Bare. (5.) 
Both Shoff and Bare died intestate. The heirs of the for

mer conveyed their interest as such heirs to the defendant 

Mary J. Lyon, who, with her husband and co-defendant, 
George Lyon, Jr., conveyed the same by mortgage to the 

defendant Clara J. Hartz as security for a loan of some 

$2,000, which is unsatisfied. [There were other convey

ances, based on the title of the Shoff heirs, but on the state 

of the record they would not change the legal aspect of 

the case.] (6.) That the defendant Mary J. Lyon, at the 

time she took the title from the Shoff heirs, was charge

able with notice of whatever title the plaintiffs had in the 

land, but that the defendant Clara J. Hartz, at the time 

she made said loan, and took said mortgage on the land, 

had no notice of such title, nor of facts sufficient to put 

her on inquiry, save that said Mary J. Lyon derived her 

title through quitclaim deeds, and the lack of a patent 

from the United States in the chain of said title. (7.) 

Bare's patent for the land was filed for record in the office 

of the register of deeds of said county August 25, 1893,
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and after the conveyance from the Shoff heirs to the de
fendant Mary J. Lyon and the mortgage of the defendant 
Clara J. Hartz had been executed and delivered, the full 
consideration therefor paid, and said conveyances and 
mortgages filed for record in the office of said register of 
deeds. (8.) The plaintiffs are the sole and only heirs at 
law of William Bare. (9.) The land was wild and un
occupied, at least until the conveyances from the Shoff 
heirs to the defendant Mary J. Lyon, which was less than 
ten years before the commencement of this action. The 
trial court entered a decree in favor of the plaintiffs and 
the defendants bring the case here on error.  

It will be seen from the foregoing that, aside from ques
tions arising under the recording act, the plaintiffs stand 
in the shoes of William Bare, the grantee of the original 
entryman, Jacob Shoff, and the defendants Mary J. Lyon 
and Clara J. Hartz, to the extent of their respective claims 
(the former as owner of the fee, the latter as her mort
gagee) in those of the said Jacob Shoff, and that the rights 
of the said parties plaintiff and defendant are to be de
termined by precisely the same rules that would apply 
were William Bare the plaintiff and Jacob Shoff the de
fendant in this suit. As between the last named parties 
a discussion of the questions whether Shoff's title was per
fect at the time the patent issued to him, and whether the 
subsequent cancelation of such patent was authorized, and 
operated to divest his title, would be wholly immaterial.  
Shoff's conveyance to Bare purported to convey the title 
in fee simple. He thereby not only conveyed such title 
as he had at the time, but also estopped himself from as
serting, as against his grantee, any title under the patent 
subsequently issued to himself. Whatever title he took by 
such patent inured to the benefit of such grantee. This 
is elementary. Hence, were this an action between Will
iam Bare as plaintiff, and Jacob Shoff as defendant, the 
patent issued to the latter, whether its subsequent can
celation was effective or not, would c6nstitute no defense.  

If the defendants Mary J. Lyon and Clara J. Hartz
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stand in any better position than that which Shoff himself 
would occupy were he the defendant, it must be because 
they are purchasers in good faith and without notice of 
the rights of the plaintiffs in the premises, within the' 
meaning of section 16, chapter 73, Compiled Statutes, 
which, so far as concerns us now, is as follows: "All 
deeds, mortgages, and other instruments of writing which 
are required to be recorded, shall take effect and be in 
force from and after the time of delivering the same to the 
register of deeds for record, and not before, as to all cred
itors and subsequent purchasers in good faith without 
notice; and all such deeds, mortgages, and other instru
ments shall be adjudged void as to all such creditors and 
subsequent purchasers without notice, whose deeds, mort
gages, and other instruments, shall be first recorded." 
This brings us to the question whether the defendants last 
named are such purchasers as those the foregoing section 
was designed to protect. In the application of this see
tion, it is well to bear in mind that it was not enacted to 
protect persons willfully or culpably ignorant. In the 
construction of provisions of this character, means of 
knowledge, and the duty of using such means, are equiva
lent to notice. Carneal v. Lynch, 50 Am. St. Rep. [Va.], 
819; Tuttle v. Jackson, 6 Wend. [N. Y.], 213, 21 Am.  
Dec., 306; Wade, Notice, sees. 246,. 250, 251. Another 
wholesome rule is that knowledge of facts sufficient to put 
a reasonably prudent person on inquiry as to the existence 
of other facts is equivalent to actual knowledge of those 
facts which such suggested investigation would, in all 

probability, have disclosed, had it been duly pursued.  

Doran v. Dazey, 57 Am. St. Rep. [N. Dak.], 550; Allen 

v. McCalla, 25 Ia., 464; Wade, Notice, supra.  

In this case both these defendants knew that a patent 
from the United States, the source of all our land titles, 

was lacking in the chain of title of their grantors. That, 
of itself, was a most arrestive fMct, and one calling loudly 
for explanation. No such patent appeared on the records 

of Nuckolls county. It seems to us that in the face of
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those facts a reasonably prudent person standing in the 
place of the defendants would have demanded of their 
grantors an inspection of the document constituting the 
basis of the title offered them. If, for any reason, such de
mand could not be met, then the next best evidence would 
have been a copy from the general land office at Wash
ington, where, as required by law, it was spread at length 
on the record. Had this been done, the defendants could 
not have failed to. learn of the cancelation of the patent 
to Shoff, for that fact was noted across its face. That 
fact, whether the cancelation was effective or not, would 
have suggested inquiries to a reasonably prudent person, 
which, if pursued with reasonable care and diligence, 
would have disclosed the reason for the cancelation, or 
attempted cancelation, of the Shoff patent, namely, his 
conveyance to Bare; and that a patent for the same land 
had subsequently issued to the latter. It does not appear 
that the defendants ever asked their grantors to explain 
the break in the title, or that they ever made any attempt 
to obtain an inspection of the Shoff patent, or of the rec
ord of it at Washington. It is the duty of a purchaser to 
look into the title papers under which he buys. Jameson 
v. Rimey, 64 Am. St. Rep. [Va.], 726. It seems to us that, 
where the instrument constituting the very starting point 
in the title offered is lacking, a purchaser who buys with
out making any effort to obtain an inspection of such in
strument or of the record of it, when the same could be 
had by the exercise of ordinary diligence, is chargeable 
with notice of every fact that an inspection of such instru
ment or the record of it 'Would have disclosed. The de
fendants neglected to follow up the inquiry suggested by 
a palpable break in the chain of title which, had it been 
followed up with reasonable diligence, would have led to 
a knowledge of plaintiff's rights in the premises. As they 
might have ascertained such facts by reasonable prudence 
and diligence, they are chargeable with notice of such 
facts. Wishard v. Hansen, 61 Am. St. Rep. [Ia.], 238.  

We do not overlook the fact that the books of the local

634 [



Lyon v. Gombert.  

land office showed the issuance of a patent for the land 
to Shoff, but were silent as to the one issued to Bare. But 
such entries are mere recitals of conclusions drawn by 
some clerk in such office. They are not the best evidence, 
for they suggest evidence of a higher nature within easy 
reach, namely, the patent itself, or the record of it at 
Washington. In matters of grave importance a party has 
no right to rely on such recitals when better evidence is 
near at hand and easily obtained. As to the defendant 
Mary J. Lyon, the case is still stronger. Aside from the 
break in the title, owing to the lack of the patent, in our 
opinion there is ample evidence to sustain the finding of 
the trial court that she was not a purchaser without no
tice. As to each of the defendants, we consider the evi
dence sufficient to sustain the findings, and the findings 
ample to support the decree.  

It is urged that the plaintiffs were out of possession, 
and for that reason an action to quiet title would not lie.  

This court has held otherwise. Eayrs v. Nason, 54 Nebr., 
143. But counsel cite Snowden v. Tyfler, 21 Nebr., 199, 
215, in which this court says that in the trial of titles 
purely legal, the plaintiff out of possession and the de

fendant in possession, either party is entitled to submit 

questions of fact to a jury. There is no conflict between 

this case and the one next preceding it in our citations.  

In this case there was no demand for a jury, no refusal to 

grant one, nor any exception saved. It is true, the defend

ants pleaded as a defense that the court had no jurisdic

tion as a court of equity to try the case, and that each of 

the defendants was entitled to a jury. But some of the 

issues were equitable, and, were there any purely legal 

issues, properly triable to a jury, the defendants should 

have pointed them out, and asked their submission to a 

jury. They did not do this, and for that reason are not 

now in a position to complain. It should be kept in mind 

that there is no such thing as a court of equity in this 

state. We have a district court, which has common law 

jurisdiction and equity powers. When its jurisdiction is
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invoked either by an action at law or a suit in eqitity, it 
has jurisdiction to act, and its judgments and decrees can 
not be assailed for want of jurisdiction on the ground that 
an issue triable to a jury was tried to the court, especially 
when there has been no demand for nor refusal of a jury 
trial of such issues.  

It is urged further that the plaintiffs were guilty of 
laches in not asserting title to the land earlier, and in not 
taking some step to give notice of their claims. The plain
tiffs and the Shoff heirs under whom the defendants claim 
were about equally diligent in these matters. The asser
tion of title by the latter was shortly followed by the as
sertion of title by the former. If the laches of the plain
tiffs is to be visited with such severe penalties, what 
shall we say of a purchaser, with notice, from those who 
have been guilty of like laches? The equities between the 
parties are not such as to warrant the application of the 
doctrine of laches in this case.  

We recommend that the decree of the district court be 
affirmed.  

DUFFIE and AM\ES, CC., concur.  

By the Court: For the reasons stated in the foregoing 
opinion, the decree of the district court is 

AFFIRMED.  

IETNA LIFE INSURANCE COMPANY, APPELLEE, V. FRANK 
WORTASZEWSKI, APPELLANT.  

FILED JANUARY 22, 1902. No. 10,790.  

1. Judicial Sale: NOTICE: NEWSPAPER. Notice of a judicial sale is not 
invalid because the newspaper in which it was inserted, al
though published in the proper county, was partly printed out
side of such county.  

2. : : SHERIFF'S RETURN: ADVERTISEMENT: OBJECTION.  
Where a sale of land under a decree of foreclosure was adver
tised to take place on a certain day and hour, and the sheriff's 
return shows that it was held at that time, an objection that 
there were other sales set for the same time will be of no avail.
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APPEAL from the district court for Sherman county.  

Heard below before SULLIVAN, J. Affirmed.  

Long & Matheto, for appellant.  

Samuel J. Tuttle, contra.  

SULLIVAN, C. J.  

This is an appeal from an order confirming a judicial 

sale. One of the grounds upon which the defendant op

posed confirmation was that the paper in which the notice 

of sale was inserted, although published in Sherman 

county, was not printed therein. This question, strange 

as it may seem, was raised once before. In Nebraska 

Land, Stock-Growing & Investment Co. v. McKinley-Lan

ning Loan & Trust Co., 52 Nebr., 410, it was presented to 

the court and decided. In the opinion, which was written 

by IRVINE, C., it is said: "We do not think that the word 

'print' was by the legislature used in the specific and some

what technical sense of designating the purely mechanical 

act of impressing the characters upon the paper. The ob

ject of the statute was to give notice, and if the legislature 

had the distinction at all in view it would not for that 

purpose have selected the place of printing instead of that 

of publication. 'Print' is familiarly used in the sense of 

'publish,' and in that sense the word receives recognition 

in many if not all of the dictionaries, and in that sense 

we are satisfied the legislature used it." To these remarks 

nothing need be added. The objection was without merit 

and was properly overruled.  
Another argument- against the validity of the sale is that 

it was one of seven advertised to take place on June 28, 
1898, at 2 o'clock P. M. This, of itself, was clearly no 

reason why the motion for confirmation should be denied.  

There is nothing in the record to indicate that defendant's 

property was not offered for sale and sold at the time 

named in the notice. And there is no presumption that
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.the sheriff failed to discharge his official duty or that the 
defendant has been deprived of any legal right The order 
of confirmation is 

AFFIRMED.  

NOTE.-Newspaper.-Definition. H1anscom v. Meyer, 60 Nebr., 68.  

CHARLES C. JAMESON ET AL. V. ARTHUR M. BARTLETT.  

FILED JANUARY 22, 1902. No. 10,948.  

1. Deceased Suitor: LEGAL REPRESENTATIVE: SUBSTITUTION. There is 
no authority under title 13 of the Code of Civil Procedure for 
the substitution of the legal representative, or successor, of 
a deceased suitor at the instance of a litigant having no interest 
in the controversy adverse to that of the party who died.  

2. Error: RIGHT OF ACTION. Where a cause of action is pending in 
this court, on error, the right of action, within the meaning of 
section 456 of the Code of Civil Procedure, is the right to have 
the judgment of the district court set aside.  

3. Death of One of Several Parties: RIGHT OF AcTION: SURVIVAL.  
Where one of several plaintiffs or defendants dies, in an action 
pending in this court on error, the right of action, if it survives 
to or against the remaining parties, may be enforced without 
bringing the representative or successor of the deceased party 
into the case.  

4. Right of Survivor. When one of several plaintiffs in error dies 
the right to have an erroneous judgment against all of them 
reversed attaches to the survivors.  

5. Temporary Injunction: DISSOLUTION: EXPENSES: COUNSEL FEES.  
Expenses necessarily incurred in obtaining a dissolution of a 
temporary injunction may be recovered in an action on the bond 
given under section 255 of the Code of Civil Procedure, and rea
sonable counsel fees are to be regarded as part of such ex
penses.  

6. : : : - : DAMAGES. But expenses paid or in
curred for professional services in the general defense of the 
action are not ordinarily damages which the obligee of the bond 
has sustained by reason of the injunction.  

7. Bond: PRovIsIoNAL REMEDY. The bond has relation only to the 
provisional remedy, and is intended to protect the defendant 
from the consequences of its wrongful use. .
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8. Injunction: SALE PENDENTE LITE: INCIDENT. An injunction pre

venting a sale of property pendente lite is a mere incident of an 
action brought by creditors to have such property applied in 
satisfaction of their claims and to exclude other creditors from 
sharing in its proceeds.  

9. Ancillary Injunction: COUNSEL FEES. Where the injunction was 
ancillary to the main action, it is error, in a suit on the bond, 
to submit the case to the jury on the theory that the services 
of counsel in trying the issues raised by the pleadings were ren
dered in getting rid of the wrongful restraint.  

10. Review. Rulings of the trial court examined, and found to be 
erroneous.  

ERROR from the district court for Dawes county.  
Tried below before WESTOVER, J. Reversed.  

Albert W. Crites and E. M. Bartlett, for plaintiffs in 
error.  

Allen G. Fisher, contra.  

SULLIVAN, C. J.  

This was an action by Arthur M. Bartlett against 
Charles C. Jameson, W. H. Reynolds and Andrew A. Mc
Fadon upon an injunction bond given under section 255 of 
the Code of Civil Procedure. As the result of a trial in 
the district court, plaintiff recovered the judgment which 
defendants are here seeking to reverse.  

Before reaching the merits of the controversy a pre
liminary question must be disposed of. McFadon having 
died during the pendency of the case in this court, Jame
son and Reynolds moved for and obtained a conditional 
order of revivor, which has been duly served upon Bart

lett and the administratrix of McFadon's estate. The ad
ministratrix has made no appearance, but the authority 
of the court to make the conditional order absolute is de
nied by Bartlett. Section 460 of the statute on the subject 
of revivor of actions provides that the order of revivor may 
be made on the motion of the adverse party, or of the rep

resentative or sucessor of the party who died. We know
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of no provision in the law permitting the substitution of 
the legal representative or successor of a deceased suitor 
at the instance of a party having no interest in the litiga
tion adverse to that of the party who died, and we believe 
no such provision can be found. The administratrix not 
having asked to be admitted into the case and the defend
ant in error having resisted the application to make her a 
party, we are of opinion that the conditional order should 
not be permitted to stand. It does not follow, however, 
from this conclusion, that the cause may not proceed to 
judgment. The statute (Code of Civil Procedure, sec. 456) 
provides, in substance, that, where one of several plaintiffs 
or defendants dies, the right of action, if it survive to or 
against the remaining parties, may be enforced Without 
bringing the repfresentative or successor of the deceased 
party before the court. The present cause of action, that 
is, the right to have the judgment of the district court set 
aside, comes clearly within the provisions of section 456 
aforesaid, and may therefore be tried and determined with
out making the administratrix a party. This is the con
struction which the supreme court of the United States and 
other courts have placed upon statutes substantially iden
tical with ours. McKinney v. Carroll, 12 Pet. [U. S.], 66; 
Moses v. Wooster, 115 U. S., 285; Clarke v. Rippon, 1 B.  
& Ald. [Eng.], 587; McGregor v. Comstock, 28 N. Y., 237.  

The question of procedure being out of the way, we will 
now consider the case upon the merits. The record with 
which we have to deal is not easily understood, consisting, 
as it does, for the most part, of a large mass of court files 
and other papers thrown together with admirable abandon, 
but without an index or suggestion in the briefs as to the 
utility or probative worth of any particular document. We 
have endeavored, of course, to winnow the evidence and lay 
hold of the essential facts; but it is a matter of regret, and 
perhaps a misfortune, that we have not had in this effort 
the assistance of counsel for either party. The action in 
which the injunction bond was given was brought by Hart 
Bros. and others, general creditors of the firm of G. B.
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Smith & Son, against Arthur M. Bartlett, as sheriff of 
Dawes county, Nebraska; Leon B. Smith; Leon B. Smith 
as surviving partner of the firm of G. B. Smith & .Son; 
Leon B. Smith as administrator of the estate of George B.  
Smith, deceased; Kate L. Smith as administratrix of the 
estate of Willard P. Bump, deceased; and the First Na
tional Bank of Missouri Valley, Iowa,-to enjoin an execu
tion sale of a stock of merchandise, and for other purposes.  
It appears from the record, as we understand it, that in the 
summer or fall of 1894 G. B. Smith, of the firm of G. B.  
Smith & Son, died intestate an] that Leon B. Smith, his 
son and partner, was appointed administrator of his estate, 
and continued for some time to conduct the partnership 
business in the city of Chadron. It also appears that Leon 
B. Smith, as sole surviving partner of the firm of G. B.  
Smith & Son, confessed two judgments on what purported 
to be partnership obligations,-one in favor of his mother, 
Kate L. Smith, and the other in favor of the First National 
Bank of Missouri Valley, Iowa. Upon these judgments 
executions were issued, and levied by Bartlett upon the 
whole of the partnership property. The petition in the 
action brought by Hart Bros. and other creditors to pre
vent a sale of this property under the executions, and for 
general relief, charged that the firn of G. B. Smith & Son 
was not indebted to either Kate L. Smith or the Missouri 
Valley Bank, and that the judgments confessed by Leon B.  
Smith were fraudulent, and were being used to prevent the 
plaintiffs from obtaining satisfaction of their claims. The 
relief prayed for, in addition to a preliminary injunction, 
was that the judgments be declared null and canceled of 
record; that Leon B. Smith, as administrator, be given 
possession of the property and directed to hold and admin
ister it as part of his father's estate, and that the individ
ual interest of Leon B. Smith in the property be subjected 
to the payment of claims in favor of partnership creditors.  
The defendants answered the petition and traversed nearly 
all of its material avermeiits, but long before the case caine 
on, for trial the sheriff, acting under the direction of Kate 
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L. Smith and the Missouri Valley bank, released the prop
erty and restored it to the owner. It was then seized and 
afterwards sold upon executions and orders of attachment 
issued at the instance and for the benefit of the plaintiffs 
in the injunction case. A trial of the case of Hart Bros.  
et al. against Arthur M. Bartlett et al. resulted. in a, gen
eral finding and judgment in favor of the defendants. Be
fore the trial there was filed a motion to dissolve the in
junction, but for some undisclosed reason it was not ruled 
upon.  

The present action was, it is clear, tried by the plaintiff 
and decided by the jury on the theory that all the services 
of attorneys for defendants in the original case were ren
dered in obtaining a dissolution of the injunction, and that 
the value of such services was therefore recoverable as dam
ages resulting from the wrongful use of the provisional 
remedy. The law on the subject of damages in actions on 
injunction bonds is well understood, but the application 
of it is not always free from difficulty. The rule estab
lished by a multitude of decisions is that expenses neces
sarily incurred in obtaining a dissolution of the injunction 
may be recovered in an action on the bond, and that rea
sonable counsel fees are to be regarded as part of such 
expenses. But it is equally well settled that expenses paid 
or incurred for professional services in defending the main 
action are not ordinarily damages which the obligee of the 
bond has sustained by reason of the injunction. Bolling 
v. Tate, 65 Ala., 417; Elder v. Sabin, 66 Ill., 126; Alexander 
v. Colcord, 85 Ill., 323; Robertson v. Smith, 129 Ind., 422; 
Bullard v. Barkness, 83 Ia., 373; Aiken v. Leathers, 40 La.  
Ann., 23; Lamb v. Shaw, 43 Minn., 507; Hovey v. Rubber
Tip Pencil Co., 50 N. Y., 335; Newton v. Russell, S7 N. Y., 
527; 16 Am. & Eng. Ency. Law [2d ed.], 469, note 1. Bul
lard v. Harkness, supra, was an action by Prouty to enjoin 
a sale of real estate in execution of a decree of foreclosure, 
and to have the title quieted and confirmed in himself. He 
failed in the action, and suit was brought on the injunction 
bond. The court, denying the plaintiff's claim for attor-
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ney's fees, said: "There was no direct attack made against 
the injunction. It was left to stand or fall upon the ques
tion of ownership; and, Prouty's title being found to be 
that of a trustee for the appellant, the injunction was dis
solved. The costs and expenses incurred by appellant were 
in trying the issue of ownership, and are not different from 
what they would have been if no injunction had been is
sued. It is only such expenditures as were necessarily in
curred in defending against the injunction that are recov
erable on the bond, and expenses incurred in defending 
against other features of the case in which the injunction 
was issued are not included." Lamb v. Shaw, 43 Minn., 
507, was an action on an injunction bond given to prevent 
an execution sale, and to annul the judgment on which the 
execution was issued. The court, speaking through Van
derburgh, J., said that there could be no recovery for the 
services rendered in the trial of the case on the merits.  
Part of the argument supporting the conclusion reached 
was this: "If, as would seem to be the case, the question 
involved was the validity of a judgment upon which the 
execution sale was sought to be restrained, the determina
tion of that question would not necessarily cease to be im
portant or material to the plaintiff's rights in that suit, 
though the sale was not temporarily restrained, and he 
might be embarrassed and prejudiced by the proceedings.  
Presumptively, therefore, the litigation in the principal 
action would proceed and be determined on its merits, 
though no temporary injunction had been issued. * * * 
The plaintiff was entitled to recover damages shown to 
have been suffered by him by reason of the preliminary in
junction, but we do not think the counsel fees sued for in 
this action can be properly included therein." In Lambert 
V. A icorn, 144 Ill., 313, which was an action brought to ob
tain an injunction, and for no other purpose, it was held 
that expenses incurred for services of counsel in the trial 
of the case, although the trial resulted in a dissolution of 
the temporary injunction, were not recoverable as damages 
occasioned by the wrongful restraint. The court, speaking
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through Bailey, C. J., said (p. 330) : "Perhapsthe view was 
entertained by court and counsel at the time of the assess
ment of damages, that as the only relief sought by the bill 
was an injunction, the entire defense was virtually directed 
to the sole object of procuring a dissolution of the injunc
tion, and therefore that all the services rendered in the case 
must be deemed to have been rendered for that purpose.  
The relief sought by the bill was a perpetual injunction re
straining the defendant from laying his proposed tile 
drain, and an injunction pendente lite was a mere ancillary 
writ which the complainant was at liberty to apply for or 
not as he saw fit. Its only office was to preserve the status 
quo until a final hearing could be had. The complainants 
might have prosecuted their suit without asking for a pre
liminary injunction, and if the defendant had proceeded 
to construct his drains during the pendency of the suit, he 
would not have been in contempt for disobedience to a writ 
it is true, but he would have acted at the risk of having his 
acts pendente lite declared illegal, and of being compelled 
to restore everything to the condition in which it was at 
the commencement of the suit. In a litigation of this char
acter, the services rendered in the general defense of the 
suit are as clearly distinguishable from those rendered for 
the mere purpose of getting rid of an injunction pendente 
lite, in case one has been issued, as they are in cases where 
relief of a different character is sought." Trester v. Pike, 
60 Nebr., 510, was an action to establish a judgment as a 
lien upon land which it was claimed had been fraudulently 
conveyed. The judgment defendant and the alleged fraud
ulent grantee were made parties, and a restraining order 
was granted to prevent a transfer of the property. In a 
trial upon the merits the plaintiff was defeated and the 
defendants then brought suit upon the bond; but they were 
not permitted to recover counsel fees, although the right 
to the injunction and to the principal relief sought de
pended precisely upon the same question,-that is, the 
character of the transfer assailed. "We think it entirely 
clear," says HOLCOMB, J., in the course of the opinion,
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"that the restraining order was auxiliary only to the main 
proceedings, and without deciding what,-would be the ef
fect in case an injunction had been regularly issued, we 
are of the opinion that it was erroneous to instruct the 
jury to allow the expenses incurred for counsel in the trial 
of the issues raised by the pleadings as one of the elenents 
of diunages sustained by the defendants by reason of the 
wrongful issuance of the restraining order." Other cases 
aptly illustrating the principle upon which attorney's fees 
are allowed in actions upon injunction bonds are Curtiss 
v. Bachman, 110 Cal., 433; Grove v. Wallace, 52 Pac. Rep.  
[Colo. App.], 639. Where no bond has been given, a party 
wrongfully enjoined can recover nothing more than the 
taxable costs, unless he can show that the action was ma
liciously prosecuted. The bond has relation only to the 
provisional remedy, and is intended to protect the defend
ant from the consequences of its wrongful use. If in the 
case of Hart Bros. et al. against Bartlett et al. the expenses 
incurred were for services rendered by attorneys in trying 
the issues formed by the pleadings, and were such as would 
have been made regardless of the injunction, then it can 
not be said that they were the result of the injunction, and 
consequently are not recoverable as an element of dam
ages. The principal object of the action against the obli
.gees of the bond in suit was, as we have already indicated, 
to have the partnership property applied to the satisfac
tion of the plaintiffs' claims, and to prevent Kate L. Smith 
and the Missouri Valley bank from sharing in the proceeds 
of that property as partnership creditors. The office of 
the injunction was to preserve the status quo, so that if the 
plaintiffs were successful, their judgment might be made 
effective. Prevention of a sale under the executions was 
obviously not the substantial relief sought. That relief 
was important, it is true, but it was nevertheless incidental 
and ancillary to a cancelation of the judgments and a di
vision of the property among creditors other than Kate L.  
Smith and the Missouri Valley bank. When Mrs. Smith 
and the bank released their levies, and the sheriff seized
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and sold the whole of the partnership property for the 
benefit of Hart Bros. and other creditors, the temporary 
injunction lost its force and effectiveness; it ceased to have 
any practical significance; its occupation was gone; it was 
a mere reminiscence; and the expense thereafter incurred 
by defendants for attorneys' services was not made in at
tempting to escape from a wrongful and injurious restraint.  
The judgment dismissing the action after a trial on the 
merits was, of course, a technical dissolution of the injunc
tion, but it delivered the defendants from no real bondage 
and gave them no freedom of action which they did not 
possess before the trial commenced. If the defendants 
tried the case for the purpose, as they claim, of getting rid 
of the injunction, then, indeed, they went to a great deal 
of trouble and expense to free themselves from a harmless 
restraint. Since the injunction, at the time the case was 
tried, prevented the defendants from exercising no right 
which they might lawfully exercise, it would seem, on 
plaintiffs' theory, that the expense of the trial was incurred 

-for the purpose of obtaining evidence to show that the re
straint, during the time it was effective, was unjust. The 
objections made by counsel for defendants in this case to 
the introduction of evidence tending to show the value <f 
attorneys' services in the trial of the injunction suit were 
clearly valid, and should have been sustained, and the in-.  
struction which he tendered relative to the same matter 
should have been given.  

The judgment is reversed and the cause remanded for 
further proceedings.  

REVERSED AND REMANDED.
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ELIAS 8. ETTENHEIMER V. WILLIAM WTALLMAN.  

FILED JANUARY 22, 1902. No. 10,974.  

1. Forcible Entry and Detainer: APPEAL. Prior to 1901 there was in 
this state no valid statute authorizing an appeal from the judg
ment of a justice of the peace in an action for the forcible entry 
and detention, or forcible detention only, of real property.  

2. Derivative Jurisdiction: CONSENT. The jurisdiction of the district 
court in such actions, being derivative only, is not aided by con
sent of parties.  

ERROR from the district court for Lancaster county.  
Tried below before FROST, J. Rcverscd.  

Lamb & Adams, for plaintiff in error.  

Andrew E. Harvey, contra.  

SULLIVAN, C. J.  

In an action of forcible entry and detainer brought by 
Ettenheimer against Wallman before a justice of the peace 
the plaintiff recovered judgment for restitution of the 

premises described in the complaint. The defendant there

upon filed with the justice, and had approved, an appeal 

bond conforming to the requirements of section 1030 of 

the Code of Civil Procedure as amended in 1883. After

wards the case was docketed in the district court as an ap

peal, and was treated by both parties as having been 

brought there by a valid proceeding. The question in dis

pute was again tried and the trial this time resulted in a 

verdict and judgment in favor of the defendant. The de

cision of the district court is erroneous, and must be re

versed. There was, at the time the case was tried before 

the justice of the peace, no law authorizing an appeal in 

this class of cases. The statute which assumed to confer 

the right of appeal was not constitutionally enacted, and 

was therefore void. The jurisdiction of the district court 

in actions of forcible entry and detention, or forcible deten

.tion only, of real property, being derivative and not orig-
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inal, the second trial and judgment, notwithstanding the 
fact that the parties voluntarily appeared, were unauthor
ized and void. The case is controlled by ArmstronU v.  
Mayer, 60 Nebr., 423.  

The judgment is reversed and the action should, in my 
opinion, be dismissed.  

HOLCOMBi and SEDGWICK, JJ., concurring: 

The district court had no jurisdiction of the appeal and 
the judgment of the justice of the peace is not affected 
thereby, and the judgment of the district court is reversed 
and the appeal from the judgment of the justice of the 
peace is dismissed.  

REVERSED AND DISMISSED.  

ERNST ROTTMAN V. STATE OF NEBRASKA.  

FILED JANUARY 22, 1902. No. 12,315.  

1. Intoxicating Liquors: KEEPING: GRAVAMEN: INFORMATION: Evi
DENTIAL FACT. In a prosecution under section 20, chapter 50, 
Compiled Statutes, 1901, the keeping of intoxicating liquors for 
sale without a license or permit is the gravamen of the offense, 
and the averment in the information that some of the liquors 
so kept were in fact sold is only the needless statement of an 
evidential fact.  

2. Juror: OPINION. Where a juror has formed an opinion from read
ing newspaper accounts of the transactions in which a criminal 
prosecution had its origin, he is not, for that reason alone, 
disqualified, and he may be permitted or required to serve if 
he declare on oath that he will disregard such opinion alto
gether, and base his verdict, exclusively, upon the law and the 
evidence given at the trial.  

ERROR from the district court for Otoe county. Tried 
below before JESSEN, J. Affirmed.  

John C. Watson and Royal D. Stearns, for plaintiff in 
error.  

Frank N. Prout, Attorney General, and Norris Brown, 
Deputy, for the state.
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SULLIVAN, C. J.  

The defendant, Ernst Rottman, was tried and convicted 
on an information charging three distinct violations of the 
law (chapter 50, Compiled Statutes, 1901) regulating the 
license and sale of inalt, spirituous and vinous liquors.  
Two specifications of error are discussed in the briefs. The 
objection to conviction upon the first count is based on the 
assumption that the offense therein alleged is an unauthor
ized sale of whisky, beer and alcohol to an unnamed person.  
If the assumption were warranted, the objection would 
doubtless be valid; but it is, we think, quite evident that the 
pleader did not intend to charge a sale contrary to the pro
visions of section 11 of the act. The information alleges, it 
is true, that some of the liquors unlawfully kept for sale 
were in fact sold, but this does not change or affect in any 
way the character of the pleading. The gravamen of the 
charge, as was said in Bornberger v. State, 47 Nebr., 40, 
was not the selling of the proscribed intoxicants, but the 
keeping of them for sale without a license or permit. The 
averment relating to sales made by the defendant was 
neither more nor less than a needless statement of an 
evidential fact. It is not a sufficient reason for a reversal 
of the sentence that some of the evidence used by the state 
to prove a criminal intent was set out in the information.  
The first count, it may be conceded, lacks artistic finish; it 
is somewhat crude in structure, but it charges, neverthe
less, with adequate precision, t.he crime defined in section 
20, and does not charge the essential elements of any other 
crime.  

The other assignment of error discussed by counsel is 
grounded on the-refusal of the court to sustain a challenge 
to a juror who entertained an opinion touching the ques
tion in issue. It appears from the voir-dire examination 
that the juror challenged had read an account of the trans
actions in which the prosecution had its origin, and had 
formed an opinion on the assumption that what he read 
was true, The opinion was not, however, a fixed or stub-
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born one. The juror said he could disregard it altogether, 
and base his verdict exclusively upon the evidence given at 
the trial. In our judgment, the court did not err in over
ruling the challenge. Section 468 of the Criminal Code 

provides that if a juror has an opinion as to the guilt or 
innocence of the accused, based entirely upon rumor or 
newspaper reports, that fact alone will not disqualify him; 
and if he shall say on oath that he feels able, notwvithstand
ing such opinion, to render an i-partial verdict upon the 
law and the evidence, the court may, if satisfied that he is 
impartial, and will render such verdict, permit or require 
him to serve. This statute is constitutional, it means pre
cisely what it says, and it answers completely defendant's 
objection to the juror Marple. Basye v. State, 45 Nebr., 
261, 272; Ward v. State, 58 Nebr., 719.  

'The judgment is 
AFFIRMED.  

EDMUND 0. WAITE, APPELLEE, V. GUSTAVE MALCHOW, 
APPELLANT.  

FILED JANUARY 22, 1902. No. 10,971.  

Confirmation: APPEAL: APPRAISEMENT: FRAUD: PRESUMPTION.  

APPEAL from the district court for Dawson county.  
Heard below before SULLIVAN, J. Affirmed.  

George C. Gillan, for appellant.  

Fred A. Nye, contra.  

HOLCOMB, J.  

This is an, appeal from a final order of confirmation of 
sale of real estate made by the sheriff after appraisal in 
executing a decree rendered in an action brought. for the 
purpose of foreclosing a real estate mortgage. The only 
reason advanced in the brief of appellants' counsel for a 
reversal of the order complained of is that the appraise-
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ment of the real estate sold is so much below its true value 
as to be presumptively fraudulent. The property was ap

praised at $3,520, and the contention of appellant is that 

it is worth $4,000, and the affidavits of three different per

sons were presented in support thereof. No actual fraud 

on the part of the appraisers selected to appraise the land 

is charged, nor is there any fact disclosed by the record 

from which fraud could be inferred or presumed. At most, 

the appraisers were mistaken as to the value of the land 

and this fact alone is insufficient to warrant this court in 

reversing the order of confirmation, and the same must 

therefore be affirmed. Cole v. Willard, 62 Nebr., 839, and 

authorities therein cited.  
AFFIRMED.  

JOSEPH J. CLEMENTS V. CHARLES F. EISELEY FT AL.  

FILED JANUARY 22, 1902. No. 11,005.  

1. Issue: FACTS: PLEADING: EnRon: ASSIGNMENT. Facts not put in 

issue by the pleadings form no basis for an assignment of error 

on the ground of the insufficiency of the evidence to sustain a 

finding as to the existence of such facts.  

2. Conversion: ANSWER: JUSTIFICATION: DISTREsS WARRANT. Where.  

in an action for conversion, the answer admitted that the plain

tiff was the owner and in possession of the property alleged to 

have been converted, and defendant sought to justify the 

seizure under a distress or tax warrant issued for delinquent 

personal taxes due from the plaintiff by the county treasurer, 

it is not available to defendant after trial to plead as error 

that the evidence was insufficient to show that the plaintiff 

was the owner and in possession of such property at the time 

of the alleged conversion, and was entitled to maintain such 

action.  

3. Distress Warrant: GooD FAITH: TRESPASS: CONVERSION: DAMAGES.  

lhere property has been taken in good faith, under a distress 

warrant for delinquent taxes, and sold and disposed of in such 

manner as to make the person acting under such warrant a 

trespasser, in a suit for conversion the measure of damage is 

the actual fair market value of the property converted, at the 

time of conversion, less the amount of the proceeds of the sale 

applied in satisfaction of the taxes owing by the plaintiff,
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4. Review. Sustaining objections by trial court to certain questions 
asked of a witness on cross-examination, hteld without error.  

ERaoR from the district court for Madison county.  
Tried below before ROBINSON, J. Affirmed upon filing of 
remittitur.  

John B. Barnes, Mark D. Tyler, William V. Allen and 
Willis E. Reed, for plaintiff in error.  

Harrison C. Brome and A. H. Burnett, contra.  

HOLCOMB, J.  

From a judgment adverse to him, the defendant Clem
ents brings this cause here for review by proceedings in 
error. The plaintiff, Eiseley (now one of the defendants 
in error), was the owner of a general stock of hardware 
and was doing bulsiness in Norfolk, Madison county. It 
appears from the record that he became embarrassed, and 
as a consequence his stock of goods was levied upon by the 
sheriff of the county, who is the plaintiff in error, under 
and by virtue of certain executions placed in his hands, 
and also a writ of attachment, all in favor of different cred
itors of Eiseley. To avoid a forced sale of his goods under 
these several writs, Eiseley executed in form an uncondi
tional bill of sale of his stock of goods to the defendants 
Powers and Hays, who were the attorneys of the several 
creditors who had acquired liens on the property by the 
several levies in the manner stated, in which instrument 
it was provided that the goods were sold subject to the pay
ment of certain accounts, notes and judgments in amounts 
therein stated, which were owing to the respective parties 
levying the different writs mentioned. The writs were 
then recalled and the levies released, and Powers and Hays 
acquired the possession of the goods under the written in
strument referred to, and began to sell the same at private 
sale, for the purpose of satisfying the several demands to 
secure the payment of which the bill of sale had been exe
cuted by the owner of the stock of goods. After remaining
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thus in possession for a few days and selling a small por
tion of the goods, realizing some $130 therefor, the plain
tiff in error again seized the goods under and by virtue of 
an alleged tax or distress warrant for personal taxes owing 
by Eiseley. Powers and Hays submitted to the seizure by 
the sheriff, and thereby lost their possession for the pur
poses for which the property had been turned over to them, 
and the sheriff, plaintiff in error, after holding possession 
for a considerable period of time, proceeded to advertise 
and sell the property for delinquent taxes under his dis
tress warrants, and by virtue of which the goods had been 
seized by him. After the property had been so disposed of, 
the plaintiff in the lower court began an action against 
Powers and Hays, the Norfolk National Bank, an attach
ing creditor, under the levies first made, and the plaintiff 
in error, Clements, for conversion, claiming to have sus
tained damages in the sum of $3,000 for which judgment 
was prayed. The plaintiff alleged in his petition his owner
ship of the property; the giving of the bill of sale hereto
fore mentioned; the purpose thereof, and the object to be 
accomplished thereby; and that, after defendants had ac
quired possession of the property thereunder, they had 
wrongfully and unlawfully converted the same to their own 
iuse and had not sold the stock of goods at retail, and ap
plied the proceeds nor any part thereof to the payment of 
the obligations of the plaintiff, as they had agreed to at the 
time of the execution of the bill of sale and the delivery of 
the possession of the property thereunder. The answers of 
Powers and Hays and the bank were substantially an ad
mission of the facts pleaded by the plaintiff, save the al
leged conversion, which was denied, it being alleged that, 
before the sale of the goods could be effectuated in the man
ner agreed upon, the property was seized by the sheriff un
der and by virtue of the distress warrants for delinquent 
taxes held by him, and the possession, wrested from them, 
and that the sheriff had sold and disposed of the property 
in satisfaction of the sum due on such warrants. Under the 
pleadings and the evidence, the court, by a peremptory in-
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struction, directed a verdict for the defendants above men
tioned, and we are not asked to review the proceedings in 
so far as the judgment affects them.  

The defendant Clements, who is now complaining of the 
judgment rendered against him, filed an answer to the peti
tion of the plaintiff, in which it is alleged that he was the 
duly qualified sheriff of Madison county; that there was 
placed in his hands as such sheriff a warrant issued by the 
county treasurer commanding him to collect out of the 
property of the plaintiff the unpaid personal taxes assessed 
against him for the different years therein mentioned; that 
in executing the warrant he levied upon a certain stock of 
hardware, and after duly advertising the same sold the 
property at public auction to the highest and best bidder 
for the sum of $210 to satisfy said tax then delinquent and 
unpaid, and returned to said county treasurer said war
rant with the money collected on same; that the property 
so levied upon and sold was owned by and in possession of 
the plaintiff, and subject to levy and sale to satisfy said 
tax; that it is the same property mentioned in plaintiff's 
petition; and denies that the property was converted by the 
answering defendant; and denies each and every other al
legation of the petition not admitted. There is also an 
allegation in regard to a prior suit pending which need not 
here be noticed. The reply is a general denial. After trial 
the court gave a peremptory instruction directing the jury 
to return a verdict in favor of the plaintiff, and against the 
defendant Cleiments, for the value which they should find 
the property taken to be under the evidence, for which, with 
interest from the date of the conversion, should be the 
amount of plaintiff's recovery.  

It is now urged that the court erred in directing a ver
dict for plaintiff, because the evidence fails to show that 
Eiseley had such ownership in the property and right of 
possession thereto as to entitle him to maintain the action, 
and the bill of sale executed by him, under which the other 
defendant acquired possession, is relied on to establish this 
contention. As we view the pleadings and the evidence, no
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such issue was raised between the party now complaining 
and the plaintiff. By the pleadings it is admitted that the 
plaintiff was the owner and entitled to the possession of the 

goods, and that the same were seized by virtue of the tax 
warrants in defendant's hands, and sold to satisfy the 
amount due thereon. It is, in effect, an admission of the 
plaintiff's alleged ownership and right of possession, and 
a plea of justification under the writ held by the defendant, 
and the issue tendered is whether the sheriff was author
ized under the writ he held to seize and sell the property 
in the manner and by the method pursued by him.  

It is conceded, we take it from what is presented to us 
for consideration, that because of the irregular and unau
thorized manner in which the defendant proceeded, he be
came a trespasser ab initio, and the plea now interposed 
that the plaintiff has no such interest in the property as 

will permit him to maintain the action, can not, under the 
issues, be made available to the defendant. Unless the de

fendant can justify under the writ, as he has attempted to 

do, the plaintiff's right to maintain his action and recover 

whatever damages he may prove, we think is clearly es

tablished, and must be conceded under any well recognized 

rule of procedure.  
It is next argued that the court erred in not allowing the 

defendant as a credit, or in mitigation of damages, the 

amount which he had received at the sale of the property, 
and turned over to the county treasurer, and applied, in so 

far as it would extend, to the payment of the delinquent 

personal taxes due from, and owing by, the plaintiff. The 

proof shows that out of the proceeds of the sale of the prop

erty sold by the sheriff, acting under the distress warrant, 
$179 was paid to the county treasurer, and applied in sat

isfaction of plaintiff's delinquent taxes. There is no con

troversy but that the taxes thus satisfied were a valid ob

ligation against the plaintiff, nor is it to be doubted that 

the property which it is claimed was converted by the sher

iff was subject to seizure for the delinquent taxes due from 

the plaintiff, which under the statute were a specific lien
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thereon. Neither is there any contention but that the tak
ing by the defendant as sheriff was in the first instance 
lawful, and done in good faith, in pursuance of a valid dis
tress or tax warrant. He became a wrong-doer by the 
method adopted after the levy by virtue of the writ he then 
held, for which he became liable as a trespasser. While 
the general rule is that the measure of damage is the 
fair market value of the property at the date of the con
version, with interest at the legal rate, the rule is not with
out its exceptions, as when the property has been returned, 
or the plaintiff has received the proceeds thereof, and in 
this case we think the general rule should give way to the 
exception, and the defendant be permitted to prove, in miti
gation of damages, not as a set-off or counter-claim, the ap
plication of the proceeds of the sale of the property, so far 
as was done for the benefit of the plaintiff, and in satisfac
tion of the lawful demands existing against him for de
linquent personal taxes, duly levied and assessed. In a 
case quite analogous to the one at bar, it is held by the 
supreme court of Massachusetts that the "measure of dam
ages in such a case is the value of the property less the 
amount applied to the owner's tax." Pierce v. Benjamin, 
25 Am. Dec., 396. Says the author: "Wherever the prop
erty is returned, and received by the plaintiff, the rule does 
not apply. And when the property itself has been sold, and 
the proceeds applied to the payment of the plaintiff's debt, 
or otherwise to his use, the reason of the rule ceases, and 
justice forbids its application. In all such cases the facts 
may be shown in mitigation of damages. These principles 
are supported by many adjudications, and are founded in 
equity and practical convenience: iVhcclock v. Wheel
wright, 5 Mass., 104; Caldwell.v. Eaton, 5 Mass., 399; 
Prescott v. Wright, 6 Mass., 20; Squire v. Hollenbeck, 9 
Pick. [Mass.], 551, 20 Am. Dec., 506; Sheldon v. Sheldon, 
13 Johns. [N. Y.], 220." See also the following: King v.  
Bangs, 120 Mass., 514, and Merchants' Nat. Bank v. Bangs, 
102 Mass., 291. In principle, this court has heretofore 
adopted and recognized the same exception to the rule.
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Watson v. Coburn, 35 Nebr., 492, is a case where it is held 
the measure of damages is the market value of the prop
erty, with interest, less the proceeds of which the plaintiff 
has had the benefit. The rule was reaffirmed in the same 
case on rehearing, 48 Nebr., 257. Of the same general tenor 
are Doolittle v. McCullough, 7 Ohio St., 299; Stewart v.  
Martin. 16 Vt., 397; Howard v. Cooper, 45 N. H., 339.  
There being no controversy as to the amount paid by the 
sheriff out of the proceeds of the property in satisfaction 
of plaintiff's taxes, the damages should have been reduced 
that sum, and the jury instructed accordingly.  

It is also contended that the court erred in sustaining 
objections interposed to certain questions on cross-examina
tion, propounded to one Clyde Eiseley, who had testified 
as to the value of the property alleged to have been con
verted by the defendant to his own use. By these questions 
it was sought to be shown that the witness had aut'iorized 
a. party to bid for him on the property, when sold by the 
sheriff, a sum not exceeding $200, while his testimony as 
to the value of the property was largely in excess of that 
sum. We do not think the court committed prejudicial 
error in sustaining the objections to this line of questions 
on cross-examination. The mere fact that he had author
ized some one to bid for him a sum for the property not 
exceeding $200 would not, of itself, discredit his evidence 
as to its actual market value. The authority, if given, 
would not be in the nature of an expression or statement 
by him of its value. Many considerations may have en
tered into the question which, conceding such to be the 
case, caused him to limit a bid on the property to the sum 
named. It was not error to exclude the proffered evidence.  

The judgment of the district court is affirmed, condi
tioned upon the plaintiff filing a remittitur in the sum of 
$179, and all interest accruing thereon from the date of 
its payment to the county treasurer; otherwise, it is re
versed and remanded.  

JUDGMENT ACCORDINGLY.

46
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STATE, EX REL. MARY FITZGERALD ET AL., V. GEORGE F.  
HOUSEW'ORTI, CLERK OF DiSTRICT COURT OF CASS 
COUNTY.  

FILED JANUARY 22, 1902. No. 12,483.  

3. Mandamus: ORDINARY COURSE OF LAW: REMEDY. A writ of man
damus will not issue where there is a plain and adequate 
remedy in the ordinary course of law. Code Civil Procedure, 
sec. 646.  

2. - : APPLICATION: CLERK: SUPERSEDEAS BOND: APPEAL: RE
FUSAL. An application for a writ of mandamus in the supreme 
court, in the exercise of its original jurisdiction, will not lie 
to compel a clerk of the district court to approve a supersedeas 
bond given to supersede a final order rendered in that court 
until there has been an appeal to the district court for the 
exercise of the power conferred upon it by section 889 of the 
Code of Civil Procedure, authorizing it to direct the clerk as 
to his official duties, and its refusal to act in the premises.  
State v. Moores, 29 Nebr., 122, followed.  

3. - : - : PRACTICE OF COURT. Owing to the numerous cases 
on the docket, it is the practice of this court not to entertain 
original jurisdiction and advance cases for hearing in applica
tions for a writ of mandamus brought by private persons for 
the enforcement of private rights, unless some good reason 
is made to appear why the application is not in the first instance 
made to the district court. Armstrong v. Mayer, 61 Nebr., 355.  

ORIGINAL application for mandamus to compel respond
ent, as clerk of the district court for Cass county, to ap
prove a supersedeas bond. Dismissed.  

James Manahan and D. 0. Dwyer, for relators.  

Jesse L. Root, contra.  

HIOLCOMB, J.  

This is an original application for a peremptory writ of 
mandamus, brought in this court by relator for the pur
pose of compelling the clerk of the district court of Cass 
county to approve a supersedeas bond given in an amount 
fixed by the court in pursuance of the provisions of the 
third subdivision of section 677, Code of Civil Procedure,

658 [VOL. 63



JANUARY TERM, 1902. 659
State v. Houseworth.  

and for the purpose of superseding a final order of confir
mation entered in the action, pending a review of the pro
geedings resulting in such final order. The bond appears 
to comply with the provisions of law and we observe no 
reason why it should not be approved, although we have 
made no careful examination of the record and express no 
tinal opinion.  

We are of the opinion that this court is precluded from 
entertaining jurisdiction and passing on the application by 
reason of what is hereafter said. Section 889 of the Code 
of Civil Procedure provides: "The clerk of each of the 
courts shall exercise the powers and perform the duties 
conferred and imposed upon him by other provisions of 
this code, by other statutes, and by the common law. In 
the performance of his duties he shall be under the direc
tion of his court." No application has been made to the 
district court for the exercise of the powers conferred upon 
it by the section quoted, and until application is made to 
that court for directions to the clerk in the premises, and 
the court has refused to act, this court ought not to as
sume jurisdiction, and direct the clerk as to his duties re

garding the matter complained of. The authority con
ferred on the district court by the provisions of the section 
quoted, affords to the relator a speedy, adequate and ef
fective method of obtaining the relief desired and de
manded by his application filed in the present cause, with
out resort to the extraordinary remedy afforded by the writ 
of mandamus. Code of Civil Procedure, sec. 646. We as

sume that the district court will in all cases, or in any 
event, generally, give to a suitor all the relief he may be 
entitled to when an appeal is made to it, by directing the 
clerk as to his duties toward those having interests to be 

subserved and rights to protect in relation to proceedings 
had in the court of which he is the clerk. We assume also 

that a clerk will follow the directions thus given and obey 
the orders of the court of which he is clerk. Until an ap
peal has been made to the court, for an exercise of the power 
bestowed upon it in the section cited, and its refusal to act,
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the relator, we hold, is not in a position to maintain an ac
tion or proceeding with a view of securing the issuance of 
a writ of mandamus from this court directing the clerk as 
to his duties regarding the approval of the bond which it 
is claimed it is his duty to approve. In State v. Moores, 29 
Nebr., 122, it is held that the section quoted confers au
thority upon the district court to direct its clerk in the 
performance of his duties, and the supreme court will not 
issue a mandamus to compel such clerk to issue an order 
of sale upon a decree of foreclosure, where there has been 
no application to and refusal by the district court to direct 
the clerk to issue such order of sale. Says the court by 
NORVAL, J.: "This statute confers upon the district court 
jurisdiction to direct the clerk of such court in the per
formiance of his official duties. T-he relator has a speedy, 
plain and adequate remedy provided by statute, by apply
ing to the district court of Douglas county for an order 
directing the respondent to issue the order of sale. State 
v. Le Fevre, 25 Nebr., 223; Pickell v. Owen, 24 N. W. Rep.  
[Ia.], 8. * * * This court will not issue a mandamus 
to control or direct a clerk of the district court in the dis
charge of his duties, where there has been no refusal by 
the district court to give such direction." To the same 
effect are State v. Laflin, 40 Nebr., 441, and State v. Frank, 
52 Nebr., 553. The case first cited and quoted from is 
quite analogous to the one at bar and must, we think, de
termine the disposition we are to make of it.  

It appears in the record that after the presentation of 
the bond, which it is claimed it is the duty of the clerk to 
approve, that he (the clerk) communicated with the judge 
regarding the subject, and received in reply a letter stating 
what the judge understood or recollected his order to be 
regarding the supersedeas bond to be given in the cause.  
But the letter is neither a direction to the clerk nor a re
fusal to direct him as to his duties in the premises. We 
regard it as the duty of relator to make a formal applica
tion in his own behalf to the district court of which the re
spondent is clerk, and obtain an unequivocal direction to
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the clerk or a refusal to act. The record does not show, 
nor, as we interpret it, purport to disclose, any direction 
to the clerk or declination to act, within the meaning and 
contemplation of the section referred to. Nothing more is 
shown than an informal correspondence between the clerk 
and the judge of the district court.  

The commencement of these proceedings in this court 
in the exercise of its original jurisdiction and the advance
ment of the case for a, hearing on its merits also conflicts 
with the rule announced in Armstrong v. Mayer, 61 Nebr., 

355, wherein it is held in the first paragraph of the sylla
bus: "Owing to the numerous cases on the docket, it is the 
practice of this court not to entertain original jurisdiction 

and advance cases for hearing in applications for a writ 

of mandamus brought by private persons for the enforce

ment of private rights, unless some good reason is made 

to appear why the application is not in the first instance 

made to the district court." 
For the reasons first stated; the application is dismissed 

without prejudice.  
. DISMISSED.  

NOTE.-Mandamus.-Approval of Bond.-Mandamus is the proper rem

edy to compel the probate judge to approve a tax-collector's bond.  

State v. Ely, 43 Ala., 568. The title to an office can not be determined 

in a proceeding in mandamus to compel the approval of an official 

bond. In such a controversy, quo warranto is the appropriate remedy.  
Where the governor has the power to fill a vacancy, his commission 

is at least prima fade evidence of the appointee's title to the office.  

Beck v. Jackson, 2 Post [Mo.], 117. In the receiving and filing the 

bond of a sheriff, and administering to him the oaths of office, a 

clerk of a circuit court acts ministerially, under the direction of the 

law, and not of the court; and these acts may be done as well out 

of court as in court. People v. Fletcher, 2 Scammon [Ill.], 482.-RE

PORTER.
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GEORGE W. STACKS V. JAMES C. CRAWFORD ET AL.  

FILED JANUARY 22, 1902. No. 10,046.  

1. Parish Court of Louisiana: JURISDICTION: COLLATERAL ATTACK: 
PETITION: ALLEGATIONs. The order of a parish court of Louis
iana, having jurisdiction to settle successions, will not be held 
void, when attacked collaterally, on the ground that the peti
tion for administration does not allege that administration is 
necessary to pay debts, or that the succession is vacant, when 
the petition shows the death of the intestate within the parish, 
his intestacy, the possession of property, and that the same 
is under $500 in value.  

2. U. S. District Court: ThANSCRIPT: EVIDENCE: JOURNAL: SIGNATURE 
Or JUDGE. The transcript of the proceedings and judgment of 
the United States district court, duly certified, is competent in 
evidence, although it fails to show that the presiding judge 
signed the journal record of the proceedings.  

ERRon from the district court for Knox county.  
Tried below before ROBINSON, J. Affirmed.  

William F. Norris and Charles Kamanski, for plaintiff 
in error.  

James C. Orawford, Anderson d Keefe and Woolworth 
& McHugh, contra.  

SEDGWICK, J.  

This is an action in ejectment begun in the district court 
of Knox county. The petition and answer.are in the usual 
form. By stipulation of the parties, the cause was tried 
by the court without a jury., It resulted in findings. and 
judgment for the plaintiffs, and the defendant has brought 
the case here upon petition in error.  

It is not contended that the defendant below, plaintiff in 
error, has title to the land in question, but it is insisted 
that plaintiffs have not shown title in themselves upon 
which they can maintain an action in ejectment. To estab
lish their title the plaintiffs introduced in evidence a pat
ent from the United States, dated July 1, 1873, which re-
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cited provisions of the act of congress of June 2, 1858 (U.  
S. Statutes at Large, Vol. 11, p. 294), and that pursuant to 
said act the surveyor general of the United States, for the 
district of Louisiana, issued his certificate of location in 
full satisfaction of the unlocated and unsatisfied claim of 
John Barklay, entered in the record of Cosby and Skipwith, 
and confirmed by act of congress, and that it appeared that 
by the certificate there had been duly located the land de
scribed therein, being a part of the land in controversy, in 
part satisfaction of said claim of John Barklay, and in con
sideration of the premises, and in conformity with said act 
of congress, the United States granted said land to said 
John Barklay or his legal representatives. Another patent 
of the same tenor, covering the remainder of the said land 
in question, was also put in evidence. They also offered in 
evidence a duly certified transcript of the record of the 
proceedings of the parish court of the parish of Washing
ton, Louisiana, in the matter of the succession of John 
Barklay, deceased, from which it appeared that the land 
claim of Barklay was sold under the order of that court, 
and conveyed by administrator's deed to one James L.  
Bradford, from whom plaintiffs derived title by mesne con
veyances, which were in evidence.  

It is contended by plaintiff in error that the deed from 
the administrator to Bradford is void, because the petition 
for administration is not sufficient to give the parish court 
jurisdiction of the succession. The defects in the petition 
principally relied upon are that it contains no allegation 
that administration was necessary to pay debts or that the 
succession was vacant. The case of Simmons v. Saul, 138 
U. S., 439, 11 Sup. Ct. Rep., 369, is relied upon by defend
ants in error. That case is very similar to the one at bar.  

The opinion delivered by Mr. Justice Lamar is exhaustive, 
and its conclusions in regard to the force and effect of pro
ceedings in the settlement of successions in the parish 

courts of Louisiana, and the faith and credit to be given in 

the courts of other states to the decrees entered in such 

proceedings, are clear and comprehensive. It has been fol-

VOL. 63] JANUARY TERM, 1902. 663



Stacks v. Crawford.  

1owed in a recent well considered opinion of- the supreme 
court of Wisconsin, although to do so that court found 
it necessary to overrule one of its former decisions. Brad
ley v. Dells Lumber Co., 105 Wis., 245, 81 N. W. Rep., 
394. In Simmons v. Saul, supra, the petition for admin
istration filed in the parish court in Louisiana was in most 
respects similar to the one in discussion here. It recited 
that "Robert Al. Simmons departed this life in said parish 
many years since, * * * leaving some property con
sisting of an old, deferred, unlocated, purchase, land 
claim," and that the same was less than $500 in value, and 
prayed for an inventory, appraisement and sale to pay 
debts, etc.; and it is insisted by plaintiff in error that it 
differed from the petition relied upon in the case at bar, in 
that the former alleged "that administration was necessary 
to pay debts, and that the succession was vacant," while, 
"in the case at bar, there is no mention of debts, and the 
heirs are simply ignored, and their rights disregarded." 
We can not find any merit in this criticism. The sub
stance of the petition criticised is "that John Barklay died 
in said parish many years since, intestate, and leaving 
property within this parish; that the succession of said 
deceased has not been opened in this state; that there be
ing no party willing to administer upon said succession 
and the same being under five hundred dollars in value, it 
is necessary that petitioner should administer the same, 
there being no public administrator." In Simmons v. Saul, 
supra, it is said (p. 451) : "The court, therefore, had be
fore it in the petition, the death of Simmons within the 
parish, his intestacy, the possession of property, and the 
smallness of the estate. The order granting letters of ad
ministration was, a judicial determination of the existence 
of all those facts. * * * It is our opinion that the parish 
court of Washington parish had a clear and unquestionable 
jurisdiction of the intestate estate or succession of Robert 
A. Simmons." The Civil Code of Louisiana, 1870, pro
vided: "If a succession is so small or is so much in debt 
that no one will accept the curatorship of it," the judge
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shall appoint a curator, etc. Art. 1190.* The petition 
shows that the estate was small-less than $500-and 
that there was no party willing to administer upon it. The 
allegation, then, that administration was necessary to pay 
debts does not appear to be jurisdictional. And again the 
code provides that "a succession is called vacant when no 
one claims it." Art. 1095.t And the petition shows that 
John Barklay died "many years since" and that the suc
cession had not been opened, there being no party willing 

to administer it. This was sufficient allegation that the 

succession was vacant, if such express allegation was neces
sary to give the court jurisdiction.  

The administrator's return of the sale does not show to 
whom the land was sold, nor the amount paid therefor; 
the blanks in the return for that purpose not having been 
filled. It is complained in the petition in error that this 

return was for that reason improperly received in evidence.  

On the same day that the return was made the adminis

trator executed a deed whereby he transferred the land 

claim against the United States, No. 80, belonging to the 

succession of John Barklay, deceased, to James L. Brad

ford. This deed of transfer refers specifically to the pro

ceedings of the parish court by which he was authorized to 

make the same, and is duly certified by the proper officers 

to be a. part of the proceedings. More than a month after

wards the final account of the administrator, in which he 

accounted for the proceeds of this sale, was, by order of the 

court, approved, and the administrator discharged. It 

seems clear that one who is not interested in the succession 

can not now insist that this return of sale is void and in

competent in evidence. It is plainly within the principles 
announced in Simmons v. Saul, supra.  

All the specific assignments of error relied upon in this 

court relate to the sufficiency of the proceedings in the 

parish court of Louisiana, except the eighteenth and nine

teenth.. Upon these assignments it is insisted that a tran

*Saunders' edition, 1889, p. 242.  
tldem, p. 224. 0
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script of the proceedings of the district court of the United 
States is not-competent in evidence, unless the transcript 
shows that the presiding judge signed the journal record 
of the proceedings. But this is not the law. Fouts v.  
Mann, 15 Nebr., 172; Scott v. Rohman, 43 Nebr., 618.  

The judgment of the district court is 
AFFIRMED.  

GEORGE L. MENZIE, APPELLEE, V. WILLIAM G. SIITH ET AL., 
APPELLANTS.  

FILED JANUARY 22, 1902. No. 10,245.  

1. Note: INDORSEMENT: POSSESSION OF NOTE: PRESUMPTION. If a payee 
of a note makes an indorsement thereon to G., but delivers it 
to M., and M. brings action thereon, his possession of the note, 
with proof that he paid the payee therefor, will raise a pre
sumption that the note was never delivered to G., and is suffi
cient prima facie evidence of M.'s ownership of the note.  

2. Usury: INTENT. To make a contract usurious, there must be an 
agreement between the borrower and the lender by which the 
latter receives or reserves a greater rate of interest than the 
law allows. There must be an intent on the part of the bor
rower to give, and of the lender to receive, interest in excess 
of the legal limit. Rose v. Muaford, 36 Nebr., 148.  

APPEAL from the district court for Madison county.  
Heard below before ROBINSON, J. Affirmed.  

M. B. Foster and M. J. Moyer for appellants..  

M. J. -Sweeley, contra.  

SEDGWICK, J.  

This action was begun in the district court of Madison 
county to foreclose a real estate mortgage. The petition 
contains the ordinary averments, and alleges an assignment 
of the papers from the original payee to the plaintiff in the 
suit, and that the plaintiff is the owner and holder thereof.  
The answer, after admitting the execution, delivery and
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recording of the mortgage as alleged, denies all other al
legations of the petition, and sets up as an affirmative 
defense the plea of usury. The plaintiff replied denying 
the allegation of the answer. There was a trial and find
ing and decree in favor of the plaintiff foreclosing the 
mortgage as prayed, and the defendants appeal to this 
court.  

The plaintiff, appellee, contends that the general denial 
of the allegations of the petition does not put in issue the 
ownership of the note and mortgage sued upon. But the 
law is otherwise. The plaintiff's ownership of the paper 
is a necessary allegation of the petition, and, if denied, 
places the burden of proof on the plaintiff upon that ques
tion. Schroeder v. Nielson, 39 Nebr., 335.  

The Farmers' Loan & Trust Company was engaged in 
making and selling loans at Sioux City, Iowa. The plain
tiff, Mr. Menzie, was a resident of the state of New York, 
and for some time had been in the habit of buying notes 
and mortgages of the Farmers' Loan & Trust Company, ap
parently, from the evidence, both for himself and for other 

parties. April 25, 1894, he sent to the Farmers' Loan & 
Trust Company $1,200, and in the letter which accompa

nied it he said: "I enclose draft for investment, $1,200 in 

Iowa farm mortgage, five years six per cent. semi-annual 

interest, in favor of Philip Gradle." And on the 26th of 

June, 1894, the company sent Mr. Menzie the note and 

other papers involved in this suit, with other securities, 
and a statement in which they credit' Mr. Menzie 

with $1,200, which he had forwarded them, and charged 

him . with $200 for the securities in question, and 

in this statement, and in the letter which The company 

wrote him of the same date, there is no mention of any 
other party as interested in the transaction. Mr. Menzie 

acknowledged receipt of the papers, in which he says: "I 

received papers, 1,000 & 200-1,200 loan for P. Gradle, and 

draft to balance." He then mentions other parties who are 

desirous of obtaining loans through him. It does not ap

pear from the evidence whether Gradle advanced the money
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with which to buy these loans, or this plaintiff bought the 
securities with the intention of reselling them to Mr.  
Gradle. The action was on a principal note of .$200 and 
six interest coupon notes, of $6 each, all of which, with the 
mortgage securing them, were executed by the defendants 
to the Farmers' Loan & Trust Company, and the interest 
coupon notes were indorsed: "Pay to the order of -, 
Jas. T. Toy, Pt. Treasurer." On the back of the principal 
note there was indorsed a contract of assignment to Philip 
Gradle, with a guarantee of payment, and the proviso: 
"This guaranty to- inure to the benefit of any legal holder 
hereof." There was also an assignment of the mortgage 
executed by the Farmers' Loan & Trust Company in blank, 
there being no assignee named therein; and, although the 
payee indorsed the principal note with an assignment to 
the third person, he delivered the note to this plaintiff, to
gether with the interest coupon notes indorsed in blank, 
and an assignment in blank of the mortgage and all the 
notes. If the payee or indorsee in the note, who has in
dorsed the note to some other person, brings an action upon 
the note, and offers the note in evidence to support a gen
eral allegation of ownership, his possession of the-note will 
raise the presumption that there has been, no delivery un
der his indorsement, and will be sufficient prima facie evi
dence to prove his ownership. Pardee v. Lindley, 31 Ill., 
174; Kells v. Northwestern Live-Stock Ins. Go., 64 Minn., 
390, 67 N. W. Rep., 215; Ames & Frost Co. v. Smith, 65 
Minn., 304, 67 N. W. Rep., 999. The plaintiff paid for the 
papers, and his possession of these papers at the trial 
raises the presumption that the principal note was never 
delivered to the party named in the assignment thereon, 
that the intended transaction between plaintiff and Gradle 
was never completed, and is prima facie evidence of plain
tiff's ownership of the papers.  

Of course, the plaintiff was not a bona-fide purchaser 
of the paper without notice, and it is insisted that the trans
action was tainted with usury, but the defense of usury is 
not sustained either by the answer or by the evidence. The
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allegation of the answer is: "That all said last mentioned 
notes were executed and delivered by these defendants to 
said Farmers' Loan & Trust Company on the 13th day of 
December, 1893; but, as a further device to exact and col
lect additional usurious interest from these defendants, 

said notes were antedated by said E. E. Springer, agent, as 

aforesaid on the 1st day of December, 1893, and all said 

notes draw interest from the 1st day of December, 1893." 
It will be seen that this allefation is supposed to depend 

upon prior allegations in the answer in which an earlier 

loan was alleged, with the allegation that the notes in suit 

were given as renewals of this prior loan, but the allega

tions, so far as the defense of usury is concerned, are very 

similar in regard to the prior loan to the allegations above 

quoted. There is no allegation of any agreement on the 

one part to pay or on the other part to receive illegal in

terest. It was, moreover, contended that the loan in suit 

was entirely distinct from the former loan, and, under the 

evidence upon that point, the trial court must have so 

found. In Rose v. Munford, 36 Nebr., 148, this court said: 

"To make a contract usurious there must be an agreement 

between the borrower and lender by which the latter re

ceives or reserves a greater rate of interest than the law 

allows. There must be an intent on the part of the bor

rower to give, and of the lender to receive, interest in ex

cess of the legal limit." This undoubtedly is the correct 

rule, and, tested by this rule, the evidence also fails to 

show an usurious contract. The notes in suit bore interest 

at six per cent., and there was another note representing 

interest at four per cent. for the time that the loan was to 

run, the contract being that the interest should be at the 

rate of ten per cent. The notes were executed on the 13th 

day of December, 1893, but were dated on the 1st day of 

December. It appears from the evidence that the defend

ant had the benefit of the money from the 9th of December.  

It also appears that the defendant paid all charges that 

his agreement contemplated, so that by the antedating of 

the notes he paid interest thereon for nine days before he
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received the benefit of the money; but there was no evi
dence of any agreement between the parties that these 
notes should be dated back for the purpose of increasing 
the rate of interest beyond that allowed by law. The 
agent who transacted the business testified that on the sei
tlement of expenses of the loan the defendant was allowed 
for the increased value of the papers, caused by dating 
back the loan. This the defendant does not deny, but, 
however this may be, we think that the finding of the trial 
court upon this question can not be said, under this evi
dence, to be clearly wrong.  

The decree of the district court is 
AO'FIRMED.  

MARY E. MoINTIRE (FORMERLY M1ARY E. MARKS), AP
PELLEE, V. HENRY BEEBE ET AL., APPELLANTS.  

FILED JANUARY 22, 1902. No. 10,316.  
Findings: CONFLICTING EVIDENCE. The findings of a trial court upon 

conflicting evidence must be sustained upon appeal, unless clearly 
wrong.  

APPEAL from the district court for Pawnee conty.  
Heard below before LETTON, J. Affirmed.  

Conley & Fulton and Story & Story, for appellants.  

G. E. Becker and John B. Raper, con tra,.  

SEDGWICK, J.  

This action was begun in the district court of Pawnee 
county by this plaintiff, appellee, to foreclose a real estate 
mortgage for $1,000 and interest. The petition contains 
the usual allegations, and the answers of the defendants 
in substance alleged that before the commencement of the 
action the defendant Beebe was the owner of the fee in the 
land, and the defendants Warren and Rem.ick had a sec
ond mortgage thereon subject to plaintiffs mortgage, and 
that the defendant Beebe had paid the plaintiff's mort-
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gage upon the land by executing and delivering to her a 

quitclaim deed of the premises, and the defendants Warren 
and Remick ask that their mortgage be decreed the first 
lien. There was a trial to the court, and general findings 
and decree for the plaintiff, foreclosing her mortgage as 
prayed, and finding the mortgage lien of the defendants 
Warren and Remick to be subject to the lien of plaintiff's 

mortgage. From this decree the defendants have appealed 
to this court.  

The appellants contend that the decree is not supported 

by the evidence. It appears from the evidence that the 

plaintiff is a non-resident of the state and that one Becker, 
who is an attorney at law, was employed by her to collect 
her note and mortgage. The papers had-been sent to him 

by her for that purpose, and there was some negotiation 

between Mr. Becker and Mr. Beebe having in view the con

veyance of the land by the defendant, Beebe, to the plain

tiff to avoid the expenses of foreclosure. Mr. Beebe testi

fies that this had been agreed upon, and that he went to 

Mr. Becker's office with a quitelaim deed, duly executed by 

himself and wife, conveying the land in question to the 

plaintiff, and that Mr. Becker surrendered to him the note 

secured by plaintiff's mortgage in question, and received 

from him the quitclaim deed, and that Mr. Becker at the 

time knew of the existence of the second mortgage. This 

evidence is denied by Mr. Becker, who testified that while 

they were discussing the proposition Mr. Beebe asked to 

see the note, and was allowed to do so, and then refused to 

return it, and that Mr. Becker never received the deed. It 

does not appear that there was ever any negotiation in re

gard to the possession of the premises, and the plaintiff 

never obtained possession thereof. The trial court found 

the issues in favor of the plaintiff, and we think that the 

finding is fully supported by the evidence. It is therefore 

not necessary to consider what would have been the effect 

of the transaction, if completed in all respects as the de

fendant Beebe claims.  
The decree of the district court is 

AFFIRMED.
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DAVID R. BUCK V. RICHARD HOGEBOOM.  

FILED JANUARY 22, 1902. No. 9,918.  

Commissioner's opinion, Department No. 1.  

Decedent's Estate: CLAIM ON CONTRACT: LITIGATION. A claim on a 
simple contract debt, for which a man's heirs as such are not 
liable, can not be prosecuted against them. An administra
tion of the estate in accordance with law must be procured, 
if it is desired to carry on the litigation after defendant dies 
intestate.  

ERROR from the district court for Douglas county.  
Tried below before DICKINSON, J. Heard on petition to 
revive. Petition denied.  

Martin Langdon, for plaintiff in error.  

John P. Breen, contra.  

Argued orally by Langdon, for plaintiff in error.  

HASTINGS, C.  

This was an action begun in the county court of Douglas 
county, to recover for money had and received by plaintiff 
in error as agent for defendant in error, Hogeboom. To 
Hogeboom's claim an answer was filed settinr up a cross 
demand greater in amount, for services as a real estate 
broker. Judgment was obtained by plaintiff in error in 
the county court, the case was then appealed by Hogeboom, 
and in the district court a judgment recovered by him for 
$155 and costs. To reverse that judgment, this proceeding 
in error was -brought. Pendin- the action in this court, 
Hogeboom died. A motion was made by plaintiff in error 
to revive the action against his heirs. That motion was 
denied. The. case is now pending upon the petition of 
plaintiff in error to revive the action under section 45 of 
the Code of Civil Procedure. That petition simply alleges 
that certain parties are heirs of Richard Hogeboom, de-
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ceased; that he was a resident of Sarpy county, and died 
intestate, pending the action in this court; that he has been 
dead more than a year, and no administration had of his 
estate, and the heirs have failed and refused "to appoint 
an administrator in the county court of Sarpy county"; 
that this action was tried in the district court for Douglas 
county, and a judgment obtained by Hogeboom against 
plaintiff in error, from which this proceeding by error was 
taken, and that the case is now pending in this court.  

It hardly seems that the simple fact that these parties 
are heirs of Richard Hogeboom, and have failed to procure 
an administrator, is ground for reviving this proceeding 
against them. It is true that section 45 provides that an 
action may be continued after a party's death "by or 
against his representative or successor in interest." It 
does not appear that these heirs are either one. The action 
brought by deceased was upon a contract debt, and the off
set claimed by plaintiff in error is upon another one. The 
heirs, as such, would have no standing to bring this action 
had deceased died before it was commenced. They would 
not, so far as the petition shows, have been in any way 
liable for the demand of plaintiff in error. That the heirs 
have failed to procure an administrator would not seem to 
in any way affect the rule that claims by and against an 
estate must be prosecuted through an administrator or 
executor, "a personal representative." The probate court 
of Sarpy county is as open to plaintiff in error as it is to 
the heirs, and there seems nothing to prevent his procuring 
an administration of the estate of Richard Hogeboom, and 
so getting a competent party against whom to carry on 
this litigation.  

A motion to dismiss for want of prosecution, made by the 
attorney for defendant in error, was overruled, on June 18, 
1901. Presumably this was because of the distinction be
tween a dismissal and striking from .the docket, which is 

mentioned in Peters v. Huff, 63 Nebr., 99. As defendant's 
death has been called to the attention of the court by both 
parties, and no steps to procure an administration taken 

47



674 NEBRASKA REPORTS. [VOL. 63 

Tolerton & Stetson Co. v. First Nat. Bank of Wayne.  

by either in about two years since his decease, it is recom
mended that the supplemental petition for revivor be de
nied, and this ease stricken from the docket.  

DAY and RIRKPATRICK, CC., concur.  

By the Court: For the reasons stated in the foregoing 
opinion, the supplemental petition for a revivor is denied, 
and the case stricken from the docket.  

JUDGMENT ACCORDINGLY.  

TOLERTON & STETSON COMPANY V. FIRST NATIONAL BANK 

OF WAYNE.  

FILED JANUARY 22, 1902. No. 10,899.  

Commissioner's opinion, Department No. 1.  

1. Successive Mortgages: RECORDING: EVIDENCE. Where several 
successive mortgages have been given to secure the same in
debtedness, and only the last one has been recorded, several 
months after the making of the note, and credit meanwhile 
has been extended to the mortgagor, in a contest between the 
mortgagee and the creditor evidence is admissible as to all the 
transactions of thecparties to the mortgage with regard to that 
indebtedness.  

2. Mortgage on Stock of Goods: REPLEVIN. Where a mortgage has 
been taken upon a running stock of goods, expressly describ
ing them as "goods-now it stock," a mortgagee who has seized 
the stock by replevin from mortgagor should be required to ac
count to the latter's garnishing creditor for all goods actually 
seized, and which were not in the stock when mortgaged.  

ERROR from the district court for Wayne county. Tried 
below before ROBINSON, J. Reversed.  

A. A. Welch and J. A. Berry, for plaintiff in error.  

Frank M. Northrop, contra.  

Argued orally by Welch, for plaintiff in error; by North
rop, contra.
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HASTINGS, C.  

Action against defendant, as garnishee, charging the de
fendant with holding possession by a fraudulent mortgage 
of a stock of goods of the judgment debto'r, W. D. Hughes.  
Plaintiff recovered a judgment against Hughes of $611.06 
in the district court of Wayne county. At the commence
ment of the action, August 4, 1897, it had procured a judg
ment, and garnished the defendant bank. The bank an
swered that it was in possession of the stock of merchandise 
belonging to Hughes, but held it by virtue of a chattel 
mortgage dated July 19, 1897, and filed for record July 29, 
1897. The bank objected to answering questions relative 
to whether or not this mortgage was a renewal of the pre
vious unrecorded mortgages held by it, and why it had 
failed to record promptly its mortgage of July 19th. The 
petition alleges that a large portion of the goods held by the 
defendant were not in fact owned or in the possession of 
Hughes when the mortgage was made, but were purchased 
by him subsequently to its making, and are in no way in
cluded in it, and that the mortgage was given to secure a 
note executed and dated October 1, 1896, by said Hughes 
in favor of defendant. It is also alleged that October 1, 
1896, a similar mortgage was given upon all his stock by 
Hughes to defendant, under an agreement that it should 
not be recorded, unless Hughes should fall into financial 

embarrassments, but was to be kept off of the records in 
order to preserve Hughes's commercial credit; that the 
mortgage was renewed from time to time at intervals of 
about sixty days until the giving of the one of July 19, 
1897; that plaintiff had no knowledge of the several chattel 
mortgages; that it supposed the stock was unincumbered, 
and was so induced to extend credit to Hughes, and during 
the time from October 1, 1896, until July 29, 1897, did sell 

and deliver to Hughes all of the goods on which its judg
ment of $611.06 was rendered; that no such credit would 

have been given had the-mortgages been recorded. The-issu

ance and return of an execution and the fact that Hughes
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was insolvent, etc., are not denied. The value of the 
stock of goods is alleged at $1,300. The refusal to answer 
with reference to the preceding mortgages and the value 
of the stock of goods, are denied by defendant. The state
ment that a large quantity of goods were purchased after 
the execution of the last mortgage, which were not covered 
by it, is denied. The making of the several mortgages, and 
their withholding from the record, and the statement that 
if they had been recorded credit would not have been ex
tended to Hughes, are also denied. The issues of fact 
seem to be simply as to the value of the goods; the making 
of the mortgage of October 1, 1896, and the various re
newals, under which possession was taken; the agreement 
not to record, and the fraudulent intention. The court in
structed the jury that if they found there was an agree
ment between Hughes and the bank to withhold the mort
gage of July 19th from the records, unless some difficulty 
should befall Hughes, and it was withheld in pursuance of 
that agreement, they should find for plaintiff. The court 
also instructed that mere delay in filing without intent to 
defraud would not avoid the mortgage. The court in
structed that if new merchandise of the same general char
acter was added to and mingled with the stock in such a 
way as not to be distinguishable by one not having per
sonal knowledge of the goods, and no one had pointed them 
out to the bank or its agents,the bank was entitled to retain 

and sell them, and claim the proceeds, and plaintiff could 
have no recovery on account of them. The court also in
structed that if the goods subsequently purchased had not 
been mixed with the stock, and could be distinguished by 
the bank or its agents when it took possession, the plaintiff 
could recover the value of such distinguishable goods. The 
plaintiff asked an instruction that it was entitled to re
cover the value of all the goods purchased by Hughes after 
the giving of the mortgage, and of which possession had 
been seized by the bank. This was refused. Plaintiff 
asked also an instruction that it was not necessary that 
the agreement to withhold the chattel mortgage from the
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records be made at the time of its execution, but that it was 
sufficient if such agreement was made any time prior, and 
the mortgage was executed and delivered in pursuance of 

it. This was refused.  
There was a direct conflict in the evidence as to whether 

an agreement not to record this mortgage of July 19th 

accompanied its execution. Hughes testified that such an 

agreement was made with Wilson, the bank's cashier, and 

the latter denied it. The court, consistently with its re
fusal of instruction, refused to allow Wilson to be in

quired of as to any such agreement accompanying the for

mer mortgages, and as to the previous understanding with 

regard to this one of July 19th. In this, as well as in its 

holding that the property and goods mingled with this 

stock subsequently to giving this mortgage passed to the 

bank as against creditors, there seems to have been error., 

It can scarcely have been a matter of importance as to the 

time of the udnderstanding, if one was reached between 

these parties, that the mortgage was to be withheld from 

the records.  
To disprove the $1,300 value alleged by plaintiff, evi

dence was introduced to show that the defendant only 

realized about $700 from. the property. The description 

in the mortgage was as follows: "All the stock of general 

merchandise of every description, also all furniture and 

fixtures and fire proof safe, now contained in the store 

building standing on lot twelve in block thirteen town of 

Wayne. It being the intention of this mortgage to embrace 

therein all the property of every description belonging to 

said W. B. Hughes and contained in said store." It was 

to secure a note dated October 1, 1896, for $2,247.60. That 

any merchant could retain commercial credit with a chat

tel mortgage upon the county records drawn in these terms 

for practically double the value of his. stock, is simply im

possible. The possession of the goods was taken, by the 

defendant bank, under a writ of replevin. The only right 

or title it held, is by the terms of this mortgage. The mort

gage expressly related to the goods contained in the store
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on July 19th. Under the circumstances, it is clear that the 
mortgage contemplated a continuing of the business. The 
cashier of the bank testifies that he knew that the filing of 
the mortgage would prevent Hughes obtaining credit. If 
any rights were lost by reason of mingling goods under 
such circumstances, it would seem it should be those of 
the mortgagee rather than those of the garnishing creditor.  
The garnishee-summons in this case, was served on the 
defendant bank on the 4th day of August. The latter's 
possession by replevin upon its mortgage, was not earlier 
than July 30th. Under these circumstances, it would seem 
to be the duty of the defendant to account for all goods 
which are shown to have been added to that stock, after 
the taking of its mortgage, so far as it-obtained possession 
of them.  

The case of Forrester v. Kearney Nat. Bank, 49 Nebr., 
655, is relied upon by defendant as sustaining the proposi
tion that failing to record its mortgage would have no ef
fect upon its lien, as. against this subsequent attachment.  
Doubtless such would be the case, unless the delay is for 
such a time and accompanied by such circumstances as 
would taint the transaction with fraud. That case is ex
pressly based upon the interpretation of our statute which 
the Ohio courts give it, and in the Ohio interpretation 
transactions which bore the taint of fraud were expressly 
excepted from the scope of the decision. Wilson v. Leslie, 
20 Ohio, 161. Forrester v. Bank simply decides as to the 
effect of the recording statute, and is in no way in conflict 
with Ackerman v. Ackerman, 50 Nebr., 54, which says that 
withholding a mortgage from record on an express agree
ment that it should. be recorded only in case of some diffi
culty of the mortgagor's affairs, of which he was to notify 
the mortgagee, sufficiently showed a fraudulent purpose 
such as to render the mortgage invalid. It would seem that 
in this case all of the transactions with reference to this 
indebtedness claimed by defendant should have been per
mitted to be shown; that the instruction, and those rulings 
which excluded from the consideration of the jury agree-
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ments made prior to the execution of this mortgage, but in 

accordance with which it is claimed to have itself been 

made and delivered, were wrong; and that defendant 

should have been required to account, at all events, for so 

much of the goods which it seized by replevin under its 

mortgage as were not in the stock when the mortgage was 

made.  
It is recommended that the judgment in this case be re

versed, and the cause remanded for further proceedings.  

DAY and KIRKPATRICK, CC., concur.  

By the Court: For the reasons given in the foregoing 

opinion, the judgment of the district court is reversed and 

the cause remanded for further proceedings.  

REVERSrD AND REMANDED.  

JACOB MEYER ET AL. V. FIRST NATIONAL BANK Or PLATTS

MOUTH.  

FILED JANUARY 22, 1902. No. 10,688.  

Commissioner's opinion, Department No. 1.  

1. Replevin: PETITION: ALLEGATIONS: MORTGAGEE IN POSSESSION: 

BREACH OF CONDITION. In an action of replevin, a petition 

which states that plaintiff was a mortgagee in possession of 

the property, holding it as security for a debt of the mort

gagor, at the time it was taken from him by a stranger, states 

a cause of action. In such a case it is unnecessary to allege 

a breach of the conditions of the mortgage, to entitle the mort

gqgee to maintain the action.  

2. Instructions. Instructions examined, and Ield under the facts 

established, to be erroneous and prejudicial.  

ERROR from the district court for Cass county. Tried 

below before RAMSEY, J. Reversed.  

John P. Maule, for plaintiffs in error.  

A. N. Sullivan, contra.
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DAY, C.  

This action was brought in the district court of Cass 
county by the First National Bank of Plattsmouth against 
Jacob Meyer et al. to recover the possession of certain per
sonal property specifically described in the petition. The 
trial resulted in a verdict and judgment for the plaintiff, 
to review which the defendants have brought error to this 
court. The facts out of which the controversy arises are 
briefly as follows: On November 29, 1895, one W. G.  
Keefer was the owner and in possession of a stock of har
ness and saddlery goods, and was indebted to a number of 
creditors, among whom were the plaintiff and defendant 
in this action. To secure the indebtedness to the plaintiff, 
which amounted to $600, Keefer executed and delivered.  
a chattel mortgage upon his stock, and also surrendered 
the possession of the mortgaged property to the plaintiff.  
At the same time and as a part of the same transaction, he 
gave his note to the plaintiff as evidence of the indebted
ness, which by its terms was due and payable April 1, 1896.  
A few days after the execution of the mortgage the de
fendant commenced an action against Keefer, and caused 
an attachment to be issued and levied upon the stock then 
in the possession of the plaintiff. To regain possessioi of 
the stock, the present action was instituted.  

It is strenuously contended on the part, of the defend
ants that the petition does not state a cause of action. The 
argument is made that no fact is alleged showing that any 
condition of the mortgage had been broken, so as to au
thorize the plaintiff to take possession of the property; and 
the case of Itaymond v. Miller, 50 Nebr., 506, and other 
similar cases decided in this court., are cited in support of 
the argument. In each of the cases cited, however, the 
mortgagee had never been placed in possession of the 
mortgaged property, and in each case was seeking posses
sion by virtue of the mortgage. It was held-we think 
very properly-that the mere allegation of the special 
ownership and lien upon the property by virtue of a chattel
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mortgage given to the plaintiff, is not, alone, sufficient to 
show a right of possession. In the case cited the vice of 
the pleading was that no fact was alleged showing that the 
mortgagee was entitled to possession. In the present case, 
however, it is alleged and proved that the plaintiff was in 
possession of the mortgaged property, and it sufficiently 
appeared that it was holding it as security for its debt un
der the mortgage. Where property is taken by a stranger 
from a person who held the rightful prior possession of it, 
from the owner, as security for a debt, replevin will lie to 
recover the property. In such a case, all that need be shown 
is the prior rightful possession, and that it was at the time 
of the taking being held as security for the debt 

Complaint is also made of certain instructions given by 
the court on its own motion. In stating the issue the court 
instructed the jury that the defendants averred that the 
petition does not state facts sufficient to constitute a cause 
of action, and denied all of the allegations of the petition.  
The eighth instruction of the court was as follows: 

"You are instructed that if you find from the evidence 
in this case, and under these instructions, you find that, at 
the commencement of this action, defendant was the owner 
and entitled to the possession of the property in contro
versy, then your verdict should be for defendant, and the 
form thereof should be 'that at the commencement of this 
action defendants were entitled. to the possession of the 
property in controversy, and the value of their possession 
is $- . That the value of the goods in controversy at 
the commencement of this suit was $1,473.' " 

The defendants did not claim to own the property. They 
claimed the possession of it by virtue of the writ of attach
ment levied upon it. By this instruction the jury were told 
that, if they found defendants were the owners of "and en
titled to the possession of the property in controversy," 
then they should find for the defendants. We think the 
court by this instruction required of the defendants too 
much. The ownership of the property was not among the 
issues, and yet, in order to find for the defendants at all,
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under this instruction, it was necessary that the jury 
should find defendants were the owners at the time of the 
commencement of the suit. In imposing this additional 
burden upon the defendants to establish their right to re
covery, we think the court erred.  

We therefore recommend that the judgment of the dis
trict court be reversed and the cause remanded for further 
proceedings.  

HASTINGS and KIRKPATRICK, CC., concur.  

By the Court: For the reasons stated in the foregoing 
opinion, the judgment of the district court is reversed and 
the cause remanded for further proceedings.  

REVERSEB AND REMANDED.  

CHESHIRE PROVIDENT INSTITUTION, APPELLANT, V. HENRY 
FEUSNER ET AL., APPELLEES.  

FILED JANUARY 22, 1902. No. 10,132.  

Commissioner's opinion, Department No. 1.  

1. Undisclosed Principal: GENERAL AGENT. Where an undisclosed 
principal puts it in the power of his general agent to act as prin
cipal, and the agent collects money due on a note to the principal, the latter will not be permitted to deny the authority 
of the agent to make such collection.  

2. Principal: GENERAL AGENT: PRESUMPTION. Where authority as general agent to transact all the principal's business of a particular kind in a particular place is once shown to exist, it 
will be presumed to continue, unless shown to have been revoked.  

3. . AGENT: MOXEY LOANING. Where one loans money to a 
large number of borrowers through an agent, and by agreement between himself and such agent the latter takes all loans 
payable to himself and indorses the notes to the loaner, and draws a sight draft upon the latter for the amounts needed from time to time to fill applications, and the agent is entrusted
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with the care, renewal and collection of such loans, such loaner a 
is not a bona-fide holder of negotiable paper, and payment to 
the agent will be deemed payment to the principal.  

4. Evidence: FINDING. Evidence examined, and held to sustain the 
finding of the trial court that the loan in controversy was paid 
to the agent of the holder.  

APPEAL from the district court for Harlan county.  
Heard below before BEALL, J. Affirmed.  

Cobb & Harvey, for appellant.  

C. M. Miller, contra.  

KIRKPATRICK, C.  

This is a suit brought in the district court of Harlan 
county by the Cheshire Provident Institution against 
Henry Feusner and Ellen Feusner, his wife, to foreclose a 
mortgage given to secure a note for $500, with interest, 
executed October 11, 1886, by Feusner and wife, payable 
to Carlos C. Burr on January 1, 1892, at the First National 
Bank at Lincoln, Nebraska. The petition is in the usual 
form, and alleges that plaintiff purchased the note and 
mortgage from C. C. Burr in the usual course of business, 
for value and before maturity. The answer admits the 
execution and delivery of the note and mortgage as al
leged, and pleads that on or about April 24, 1890, the de
fendants paid the note and mortgage in full to the plain
tiff, being the sum of $500 principal, and $40 interest 
thereon, up to January 1, 1891. There was judgment for 
defendants, and plaintiff prosecutes this appeal. It ap
pears from the record that, early in the year 1886, Burr, 
who for some time had been engaged in the farm loan busi
ness at Lincoln, wrote to plaintiff, and asked it if it wished 
to invest some money in western farm mortgages. Ar
rangements were finally completed by which plaintiff 
agreed to take $10,000 worth of farm mortgages. It was 
arranged that the notes and mortgages should be taken in 
the name of Burr, and by him indorsed and guaranteed,
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and sent to plaintiff. Burr was to pass upon the abstracts, 
determine whether the loans were good or not, and trans
act all other business relative thereto. The practice was 
for Burr to examine the application made by the borrower, 
and, if satisfactory to him, he prepared a note and mort
gage payable to himself, had an abstract prepared, and, if 
it appeared therefrom that the title was good, he attached 
to the note which had been executed by the borrower a 
sight draft on plaintiff for its amount, and then delivered 
to the borrower his check for the amount of the loan. Af
ter the first $10,000 order had been filled in this man
ner, Burr continued transacting business for plaintiff in 
the same manner until he had invested from $50,000 to 
$60,000. Plaintiff never knew or corresponded with any 
of the mortgagors. Some time before the maturity of the 
coupons, they were sent to Burr for collection and remit
tance. Burr apparently, during the entire course of this 
arrangement between the parties, treated the loans in all 
respects as though they were his own. When they ma
tured, and parties were not ready to pay them, he would 
grant extensions, and took coupons for the interest to ma
ture during such extensions, forwarding them to plaintiff.  
11e foreclosed mortgages when in his judgment he deemed 
it best; employed and paid attorneys to conduct such fore
closure proceedings; paid the taxes on property where fore
closes were commenced; made all collections of interest, 
and very frequently collected the principal, seemingly 
making such collections without regard to whether he had 
the.papers or not. Many of the principal notes were sent 
to him by plaintiff for collection and remittance. On the 
loan in suit, he collected one interest payment at the time 
the loan was executed. Thereafter he collected the interest 
coupon maturing January 1, 1888, and January 1, 1889, 
and January 1, 1890, and after that himself paid to plain
tiff the interest coupons maturing January 1, 1891, 1892 
and 1893. Some time in April, 1890, defendant wrote to 
Burr and inquired whether he could pay off the loan in 
controversy. Burr replied that he could by paying interest
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up to the first day of the following January. Defendant 
accordingly remitted to Burr a draft for $540, being in 
full payment of the principal and the interest for one year, 
and up to January 1, 1890. During the progress of the 
business between plaintiff and Burr, which extended from 
1886 to the spring of 1895, Burr kept an account with 
plaintiff in the name of "0. G. Nius, Treas."; Nims being 
the treasurer of plaintiff company. As Burr from time to 
time collected items of interest or principal, he would 
credit the account of plaintiff with such collections, and 
when they were remitted he would charge the account with 
such remittance. When he made the collection of the note 
in suit he credited plaintiff's account with $540, and re
mitted to plaintiff the $40 interest. Thereafter he paid 
two or three interest payments, concealing from plaintiff 
the fa.et that he had collected the principal. In the spring 

of 1895, plaintiff sent R. H. Porter, one of its trustees, to 
Lincoln to investigate the financial standing of Burr, and 

for the purpose of looking into its various loans. While 

at Lincoln, Porter was shown this account between Burr 

and Nims, plaintiff's treasurer, and it was then disclosed 

to him for the first time that Burr had collected the prin

cipal of the note in suit, as well as that of many others, 

which he had likewise failed to remit. Thereupon Porter 

asked Burr to pay the company the money he had collected 

and not remitted. Burr was unable to do this, and Porter 

then tried to get him to secure the company. This Butr 

was also unable to do. Burr never made an assignment 

of the mortgage in suit to plaintiff, and none was ever re

corded on the records of Harlan county. Indeed, none was 

ever asked for until in 1896, about the time this foreclosure 

suit was begun. At the time Burr collected the principal 

and last interest coupon from defendant he executed and 

delivered to defendant a release of this mortgage, which 

was duly placed of record in Harlan county. 0. G. Nims 

and R. H. Porter, on behalf of plaintiff, each testify that 
Burr was never authorized to collect the princi'pal of the 

note in suit, and that they had no knowledge that he had
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coilceted the principal until Porter's visit to Lincoln.  
Burr swears positively that he was authorized to collect 
both principal and interest on all the loans negotiated by 
him.  

The single question presented by this controversy is 
whether Burr was the agent of plaintiff. If lie was, then payment to him was payment to plaintiff. If he was not, then his receipt of the principal sum due can not have the effect of discharging the indebtedness. From the facts already detailed, it is clear that the money loaned by l3urr in these various transactions was not his money, but that of plaintiff, and that the notes and mortgages were made payable to him, and by him guaranteed and indorsed to plaintiff, only for convenience in the transaction of the vast business in which these parties were engaged. Plain
tiff resided in the east, at a considerable distance from the properties which secured its loans, and the reason for tak
ing these loans in the name of Burr was based in its con
fidence in his financial standing, as well as his superior 
facilities for passing upon the value of the securities of
fered. But this is an equitable proceeding, and equity 
looks at the substance. These transactions, notwithstand
ing the form taken by them, were, in reality and effect, 
loans by the plaintiff, through a broker or agent, to the 
borrower. The record shows beyond question that Burr was the general agent of plaintiff in the transactions nar
rated, as he was clearly authorized to transact all of plain
tiff's loan business in the section where Burr was located.  
Cruzan v. Smith, 41 Ind., 288. Many letters, covering a.  correspondence which lasted through ten years, are in the 
record, in many of which plaintiff expressly authorizes 
Burr to make collections, and sends the papers therewith.  
In other-instances, remittances from Burr of interest or principal are acknowledged, with the statement that pa
pers to cover the remittances were being thereupon sent to Burr. And in still others, the statement is made that plaintiff has honored Burr's draft in some particular loan, 
naming the loan and its amount, and urging him to send
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on the papers to it. Under this state of facts, plaintiff can 
not be regarded in the light of an innocent and bona-fide 
holder for value of negotiable paper. It is the innocent 
holder whom the law seeks to protect. Plaintiff's rights 
are to be determined under the principle of the law of 
agency, that where one deals with a supposed principal, 
who is only an agent, and later discovers the undisclosed 
principal, he can invoke an estoppel against the latter, who 
can not deny the full authority of his undisclosed agent.  
William Lindeke Land Co. v. Levy, 79 N. W. Rep. [Minn.], 
314; Steele-Smith Grocery Co. v. Potthast, 80 N. W. Rep.  
[Ia.], 517.  

Plaintiff's claim that in receiving payments from Burr 
from time to time, and in sending papers to him "for col
lection and remittance," it was merely looking to him on 
his guaranty, can not avail it. In the commencement of 
these negotiations, and on March 3, 1886, plaintiff sent this 
telegram to Burr: "You may send ten thousand. Why not 
make to your order and assign to us or in blanks." In an 
explanatory letter mailed the same day, it says, through 
Treasurer Nims: "I suggest have loans payable to your 
order, as I have supposed that the best form. Is there any 
reason for making to us direct?" This suggestion was 
adopted, and pursued throughout. It is true, no reason 
appears to have been suggested why the loans should have 

been made payable direct to plaintiff, but the fact that the 
question was submitted in this form argues strongly 

against the claim of plaintiff that it was merely proposing 
to purchase loans previously made by Burr on his own ac

count; for, if this alone had been in its contemplation,there 
could have been no conceivable reason why the loans should 

have been made in the name of plaintiff direct. Moreover, 
the correspondence above detailed conclusively shows that 

the loans referred to were not yet in being, and both parties 

to the proposed contract contemplated that the money to 

be loaned was to come from plaintiff direct, notwithstand

ing the loans were by agreement made payable to Burr, 

and by him guaranteed and indorsed. The suggestion of
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plaintiff, adopted by Burr, enabled the latter to hold him
self out as principal in all of these transactions, and dur
ing the continuation of this general agency the loan in 
controversy was negotiated. We can conceive of no legal 
principle inconsistent with the presumption that an au
thority as general agent to transact all of plaintiff's busi
ness in the making of loans, and the collection of interest 
and principal, passing upon titles, foreclosing mortgages, 
and renewal of loans, having been once established, such 
authority continued, and that under it the loan in suit 
was negotiated and subsequently collected. Where such 
general authority is once shown to exist, it must be pre
sumed to have continued unless shown to have been re
voked. Insurance Co. v. McCain, 96 U. S., 84; McNeilly 
v. Continental Life Ins. Co., 66 N. Y., 23.  

It seems to us that the finding of the trial court that 
Burr was plaintiff's agent for the collection of the princi
pal sum due on the loan in controversy is amply sustained 
by the evidence. It is therefore recommended that the 
judgment of the district court be affirmed..  

HASTINGS and DAY, CO., concur.  

By the Court: For the reasons stated in the foregoing 
opinion, the judgment of the trial court is 

AFFIRMED.  

HARRIET F. -HOOVER, ADMINISTRATRIX, V. ALBERT M.  
ENGLES, TREASURER OF NEMAHA COUNTY.  

FILED JA.NuARY 22, 1902. No. 10,906.  

Commissioner's opinion, Department No. 1.  

1. Code of Civil Procedure: - JUDGMENT FOR DELINQUENT TAXEs. Sec
tion 11 of the Code of Civil Procedure, has no application to 
actions brought by the county treasurer for the recovery of a 
judgment for delinquent personal taxes.  

2. County Treasurer: DELINQUENT TAXES: CrVIL ACTION. A civil 
action is maintainable by the county treasurer, upon order of
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the board of county commissioners, for the recovery of delin
quent personal taxes, under the provisions of an act approved 
March 1, 1883 (Session Laws, 1883, p. 280).  

ERROR from the district court for Nemaha county. Tried 
below before STULL, J. Affirmed.  

Broady & Pettis. for plaintiff in error.  

Edgar Ferneau and E. B. Quackenbush, contra.  

Argued orally by Broady, for plaintiff in error; by Fer
ncau, contra.  

KIRKPATRICK, C.  

This is an action brought by A. M. Engles, county treas
urer of Nemaia county, by an order of the board of county 
commissioners of said county, against William H. Hoover 
on the 9th day of July, 1897, to recover the sum of $121.98 
in personal taxes for the year 1884, assessed by the county 
authorities of Nemaha county against Hoover. An answer 
was filed admitting that plaintiff was the county treasurer, 
and denying the other allegations of the petition; and in 
addition, pleading that Hoover had resided in Nemaha 
county for forty-two years prior to 1S91; that he had been 
one of the county officers for many years; was well known 
all over the county, and that during each and every year 
from and after the assessment of the taxes sought to be re
covered he had a large amount of personal property in the 
county, which could have been seized for the payment of 
such taxes; and that the right of the county to maintain 
the action was barred by the statute of limitations. To 
this answer a reply was filed, consisting of a general denial.  
During the pendency of the case, and before it was reached 
for trial, the defendant, William H. Hoover, departed this 
life, and by agreement the case was revived against his 
widow, Harriet F. Hoover, administratrix of his estate. A 
jury was waived, and trial had to the court, resulting in 

48
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favor of the county treasurer. The administratrix brings 
error.  

It is contended that the judgment of the trial court is 
wrong-First, because, taxes not being debts in the ordi
nary acceptation of the term, an action at law for their 
recovery can not be maintained in the absence of an ex
press statute to that effect; that the act under which this 
action is sought to be prosecuted was passed in 1887, and, 
as it had no retroactive effect, it could not be invoked for 
the collection of taxes assessed in 1884. Second, that the 
statute of limitations had run against any right of action 
which the county or county treasurer may have had.  

An examination of the statutes discloses that the first 
point made by plaintiff in error can not be sustained. By 
an act of the legislature approved March 1, 1879, taking 
effect September 1 of that year (Session Laws, 1879, p.  
311, sec. 89), it was provided that, in case no personal 
property of the delinquent could be found, it should be 
the duty of the county treasurer, when directed so to do 
by the order of the board of county commissioners, to 
commence a civil action in the district court of said county 
in the same manner in which other civil actions are com
menced, and prosecute the same to judgment and collec
tion by execution, etc. While this law has been several 
times amended, it has always authorized the prosecution 
of a civil action by the county treasurer on order of the 
county board. And by section 89, article 1, chapter 77, 
Compiled Statutes, 1901, an action such as in the case at 
bar is expressly authorized. It follows that the first ob
jection of plaintiff in error can not be sustained.  

In support of the second contention, that the statute had 
run against the county treasurer's right of action, we are 
cited to City and County of San Francisco v. Jones, 20 
Fed. Rep., 188, and State v. Yellow Jacket Silver Mining 
Co., 14 Nev., 222. The first case cited arose under the laws 
of California, which provide that the statute of limitations 
shall apply with the same force and effect to all actions 
brought by the state or for the benefit of the state, in the
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same manner and to the same extent as if brought by indi
viduals. The Nevada case was decided upon a similar 
statute. Neither is theref6re in point.  

By section 139, article 1, chapter 77, Compiled Statutes, 
1901, taxes assessed against personal property are declared 
to be a lien from and after the tax books are received by 
the collector. Chamberlain Banking House v. Wt1oolsey, 60 
Nebr., 516. There is no limitation upon this lien. Price 
v. Lancaster County, 18 Nebr., 199. And it is therefore 
very apparent that at the time this action was brought, if 
the defendant Hoover had had personal property in 
Nemaha county, the county treasurer might have issued a 
distress warrant and collected the taxes. It can not, upon 
sound reason, be contended that the lien of the county was 
in full force and effect, without limitation as to time, and 
at the same time the right of the treasurer to maintain the 
action for the collection of the taxes, in case personal prop
erty could not be found, was barred by the statute. In 
the case of Blazier v. Johnson, 11 Nebr., 404, speaking of 
the statute of limitations, it is said: "As against the state 
the rule expressed in the English common law by the 
maxim, 'nullum temptus occurrit regi, obtains, and the 
statute does not run." This principle has been many times 
recognized and enforced by this court. The rule is ele
mentary that statutes of limitations have no application 
to actions brought by the state, or in the name of some 
officer of the state for its benefit, in the absence of a pro
vision of the statute making them applicable. Greenwood 
v. Townsend, 26 N. E. Rep. [Ill.], 1089. It seems very 
clear that section 11 of the Code of Civil Procedure has no 

application to actions brought by the county treasurer 

under the provisions of section 89, article 1, chapter 77, 
Compiled Statutes, 1901, for the recovery of a judgment 
for personal taxes.  

There appears to be no error in the judgment of the trial 

court, and it is therefore recommended that the same be 

affirmed.  

HASTINGS and DAY, CC.. concur.
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By the Court: For the reasons stated in the foregoing 
opinion, the judgment of the district court is 

AFFIRM ED.  

E. JONES ANDREWS, REVIVED IN THE NAME OF CAROLINE F.  
SANBORNE ET AL., APPELLEES, V. JAMES E. LINDLEY ET 
AL., APPELLANTS.* 

FILED JANUARY 22, 1902. No. 11,050.  

Commissioner's opinion, Department No. 2.  

1. Judicial Sale: APPRAISAL. A finding of the court, on the objec
tion that the appraisment of property sold at judicial sale is too 
low, based on a conflict of evidence, will not he disturbed or re
viewed, unless the evidence clearly shows that there was fraud 
in the appraisement. Nebraska Loan. & Building Ass'n v. Marshall 
51 Nebr., 534, approved and followed.  

2. Decree of Confirmation. Decree examined, at i held to be in the 
usual form, and in substantial compliance with the statutes.  

3. Revenue Stamp. Held, That, under the rulings of the internal 
revenue department, it was not necessary to attach an internal 
revenue stamp to the copy of the sheriff's certificate showing 
that the appraisers were resident freeholders, that such certifi
cate was admissible in evidence, and was sufficient to sustain 
the decree confirming the sale.  

APPEAL from the district court for Douglas county.  
Heard below before DICKINSON, J. Affirmed.  

Crane d Crane and J. J. Boucher, for appellants.  

B. F. Thomas., contra.  

BARNES, C.  

This appeal was taken from an order confirming the 
sale of real estate sold by the sheri ff of Douglas county 
under a decree of foreclosure.  

1. The appellants objected to the appraisal and sale of 
*This case appears in 88 N. W. Rep., 869, as Sanborne v. Lindle.

REPORTER.
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the real estate, before the sale was made, because the ap
praisement was too low. The objection was kept good, and 
was urged as a reason why the sale should not be con
firmed. The objection was overruled, and a decree of con
firmation entered. The promises were appraised at the 
sum of $1,800. On the hearing the appellants introduced 
in evidence five affidavits made by persons residing near 
the premises. These affidavits fixed the value of the land 
at different sums, ranging from $2,000 to $2,600. The ap
pellee introduced in evidence the order of sale, appraisal, 
certificates of liens, proof of the publication of the notice 
of sale and the return to the order of sale, in due form.  
Therefore there was a conflict of evidence on the question 
as to whether or not the appraisement was too low. The 
court sustained the appraiuement and overruled the ob

jection. A question similar to this one was before this 

court in the case of the Nebraska Loan & Building A.ss's v.  

Marshall, 51 Nebr., 534. In that case Commissioner IR

VINE, speaking for the court, said: "In support of the sec

ond contention of appellant, there were introduced in evi

dence in the district court some sixteen affidavits as to the 

value of the property, placing it considerably higher than 

the appraisement. There were no counter-affidavits, but 
it must be remembered that the burden was upon the ap

pellants to set aside the appraisement; that the appraisers 

themselves acted upon oath, and that the appraisement was 

itself equivalent to the oaths of three witnesses as to value.  

While the preponderance of the evidence ascertained 

merely by count of witnesses was in favor of the appellants, 
we think there was such a conflict of the evidence that 

we should not disturb the finding of the district court.  

The whole matter was one of opinion, and every case of this 

character brought to this court serves to show how little 

dependence can be placed upon the opinions of witnesses 

as to the value of land, especially when expressed in the 

form of voluntary affidavits without opportunity for 

cross-examination." The rule thus stated applies with full 

force in this case, and the court properly overruled this ob

jection.
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2. The objection to the decree of confirmation is not 
good. We have examined the decree contained in the rec
ord, and find that it is in proper form and recites the neces
sary findings. The form of such decree found in our best 
works on pleading and practice is substantially followed, 
and the court was right in overruling this objection.  

3. It is contended that there was no evidence before the 
court that the appraisers were disinterested freeholders, be
cause the certificate of the sheriff to the original appraisal 
and to the copy thereof filed in the office of the clerk of the 
district court had no revenue stamp or stamps attached; 
that, having no such stamps attached, they could not be re
ceived in evidence by the court. The ruling of the commis
sioner of internal revenue that "certificates required by 
law, which are made by court officers under the direction 
and authority of the court, and which are necessary to 
give proper effect to the court proceedings, are exempt," 
found in 2 Decisions Internal Revenue, 289 (January 9, 
1900), we hold applies to this case. No stamps being nec
essary, the court was right in overruling Cie objection to 
the confirmation of the sale on that ground.  

We find that there has been a substantial compliance 
with the law, and that the decree of confirmation should be 
affirmed.  

OLDHAM and POUND, CC., concur.  

By the Court: For the reasons above stated in the fore
going opinion, the order appealed from is 

AFFIRMED.
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ALBERT L. STEIDL V. STATE OF NEBRASKA, EX REL. SCHOOL 
DISTRICT OF THE CITY OF CRETE.  

FILED JANUARY 22, 1902. No. 12,279.  

Commissioner's opinion, Department No. 2.  

1. Stare Decisis. State v. Aitken, 61 Nebr., 490, followed in a case of 
the same nature.  

2. Mandamus: AFFIDAVIT. The affidavit in support of a motion for 
a writ of mandamus, must be sworn to positively and not 
merely upon information and belief.  

3. - : - :. AMENDMENT. Verification upon information and 

belief in such a case, is an informality which may be cured by 
an amendment under section 653, Code Civil Procedure.  

4. Application: AFFIDAVIT OF ANOTHER. Where an application for a 

writ of mandamus by a public corporation is defectively verified 
by one of the officers of the corporation, an affidavit of another 
officer thereof, testifying positively to the essential facts 
alleged, may be treated as an amendment, within the meaning 
of said section.  

ERROR from the district court for Saline county. Tried 

below before STUBBS, J. Affirmed.  

George H. Hastings, for plaintiff in error.  

Fayette I. Foss, B. V. Kohout and R. D. Brown, contra.  

Argued orally by Hastings. for plaintiff in error; by 
Foss, contra.  

POUND, C..  

This is an application for a writ of mandamus to compel 

respondent, as treasurer of the city of Crete, to turn into 

the school funds certain moneys, alleged to have been col

lected upon saloon licenses. The lower court granted the 

writ, and respondent comes here on error. The case, as far 

as its merits are concerned, differs from State v. Aitken, 

61 Nebr., 490, only in that it is much more clear. In the 

Aitken Case there were somewhat skilfully drawn pro

visions in the ordinance levying the alleged occupation tax,
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intended to cover up and conceal the design to evade the 
requirements of the constitution as to disposition of license 
moneys. No one could well doubt in either case that the 
purpose of levying the pretended occupation tax was to 
divert a portion of the moneys rightfully belonging to the 
school district to other purposes. In the case at bar, not 
only do the history of the ordinances and the course of 
practice under them, as shown in evidence, indicate as 
much, but the ordinance itself, uider which the alleged 
occupation tax is collected, is as clearly a licensing ordi
nance as express language and express provisions can make 
it. In the Aitken. Case there may have been some doubt 
upon the face of the ordinance. In this <ase w' see no 
room for any. Section 1 of the ordinance in quescion pro
vides that "each and every person, firm, association or 
corporation carrying on the occupation or business herein 
mentioned, within the limits of the city of Crete, shall pay 
into the city treasury annually, the sums named as herein
after provided as a special license tax." Section 2 pro
vides that "the money paid into the city treasury under the 
provisions of this ordinance, shall constitute and be known 
as the special license tax fund." Section 4 provides that 
"under the provisions of this ordinance and the powers 
vested in cities of the second class, there is hereby levied 
on * * saloons retailing liquors as a beverage, in ad
dition to such sums as are now or hereafter shall be re
quired under the laws of Nebraska, per annum $500.  
Amended, and each saloon retailing as above can not take 
out a license for a less term than one year." Section 5 
provides that "all licenses provided for under this ordi
nance shall be issued and signed by the clerk and mayor.  
They shall specify the amount of money paid, the kind of 
business licensed, the name of the person to whom issued, 
and the length of time for which the same was signed.  
The city clerk shall attest all licenses with the corporate 
seal, and shall deliver the same to the person applying 
therefor only on the production of a receipt signed by the 
city treasurer for the sum of money required by the ordi-
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nance. The person or persons to whom license is issued 
shall produce same for inspection, on demand of any resi
dent of the city. No license shall be transferable in any 
manner whatever." * * * Section 6 provides that "all 
licenses issued under the provisions of this ordinance shall 
commence and end with the fiscal year." Section 8 pro
vides that "all persons who are required to take out a 
license other than per day or week, under the provision of 
this ordinance, shall apply to the city clerk for the same, 
on or before the first Tuesday in May, of each year, or as 
soon thereafter as they engage in business." Section 9 
provides tlat "any person violating any of the provisions 
of this ordinance, or transacting any of the kinds of busi
ness herein taxed without having first obtained license 
therefor, as herein provided, shall be guilty of a misde
meanor, and, on conviction thereof, shall pay a fine of not 
less than five (5) dollars, and not more than one hundred 
($100) dollars or may be imprisoned not more than ten 

days; and, moreover, be liable to a civil action for the 
amount of each license taxed." A case more squarely 
within the rules laid down in State v. Aitken, supra, and 
Magneau v. City of Fremont, 30 Nebr., 843, could scarcely 

be conceived. But those cases apart, and the circumstances 
disregarded which show, as they did in the Aitken Case, 
that the pretended occupation tax and the admitted license 

fee are merely parts of one payment required as condition 

of a license, every feature of the ordinance stamps it as a.  

licensing, as distinguished from an ordinary taxing, meas

ure. Pleuler v. State, 11 Nebr., 547.  
Some questions of practice are raised which require brief 

notice. The application for the writ was in the form of a 

petition, verified by one of the officers of the relator on in

formation and belief. Afterwards a motion was filed as 

required by the statute. Treating the verified petition as 

an affidavit, it was obviously defective because not sworn 

to positively. State v. County Commissioners, 49 Nebr., 51.  

But we think it no less clear that the defect was an in

formality which might be cured by amendment, under sec-
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tion 653, Code of Civil Procedure. Another officer of the 
corporation, prior to the hearing, made an affidavit in 
which he testified positively to the essential facts alleged in 
the application. We see no reason why this was not equiv
alent to amendment, and a sufficient amendment, under the 
section cited. Hence we think the court properly refused 
to strike the latter affidavit from the files, and that the sev
eral objections to the original verification do not require 
our attention. The only other points made relate to the 
demand prior to application for the writ, which we think 
was sufficiently alleged and proved.  

It is recommended that the judgment be affirmed.  

BARNES and OLDHAM, CC., concur.  

By the Court: For the reasons stated in the foregoing 
opinion, the judgment of the district court is 

AFFIRMED.  

NATIONAL FIRE INSURANCE COMPANY V. EASTERN BUILDING 
& LOAN AssoCIATION.* 

FILED JANUARY 22, 1902. No. 10,992.  

Commissioner's opinion, Department No. 3.  

1. Demurrcr Ore Tenus: CONSTRUCTION. Where a petition assailed 
for the first time by a demurrer ore tenus, interposed at the 
close of the testimony, it will be construed liberally and in the 
light of the entire record.  

2. Construction of Petition: ANswER. Where, from the nature of 
the answer and the testimony adduced, it appears that both 
parties have placed the same construction on a petition, the 
court should not ignore such construction in passing on such 
demurrer, even though the petition standing alone might not 
admit of such construction.  

3. Agent: ATTORNEY: NEGOTIABLE PAPER: PAYMENT: DRAFT: IN
DORSEMENT: IMPLTED AUTBORITY. Ordinarily an agent or at
torney has no implied authority to bind his principal by the 

*Rehearing allowed. Reversal sustained.
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indorsement of negotiable paper, but -an attorney who has 
authority to collect a claim from a corporation, and who. in 
the adjustment thereof, receives a draft from the adjusting 
agent of such corporation, drawn on the paying agent thereof, 
for the amount of such claim, has implied authority to bind his 
principal by an indorsement of such draft, made to enable him 
to receive the amount due thereon.  

ERROR from the district court for Douglas county.  
Tried below before KEYSOR, J. Reversed.  

Lodowick F. Crofoot and Thomas Creigh, for plaintiff 
in error.  

E. G. MeGilton and James McCabe, contra.  

ALBERT, C.  

At the time of the loss by fire, hereinafter mentioned, the 
residence of A. A. McKim was insured against loss or 
damage by fire in the National Fire Insurance Company.  
The policy contained a clause whereby the loss, if any, 
should be payable to the Eastern Building & Loan Associa
tion, mortgagee, as its interest might appear. On the 8th 
day of February, 1895, the residence was destroyed by fire.  
Both the insurance company and the loan association were 
notified of the loss, and- within a few days thereafter the 
adjuster of the insurance company and one W. J. Trotter, 
representing the loan association, and the assured, McKim, 
met and adjusted the loss at the agreed sum of $435.  
Thereupon the adjuster drew a sight draft on the general 
agent of the insurance company for that amount, in favor 
of McKim and the association, which is as follows: 

"No. 2362. GOTHENBURG, NEB., Feb. 21, 1895.  
"Pay to the order of A. A. McKim, and the Eastern 

Building & Loan Association, four hundred thirty-five and 

no-100 dollars ($435) in full satisfaction for all claims 

or demands for loss or damage by fire. Value received, 
and charge to the account of policy No. 223833 of t7s 

National Fire Ins. Co. THEO. GARDNER, Adjustei.  

"To FRED. S. JAMES, General Agent, 
"174 La Saile Street, Chicago, Ill."
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When the draft was drawn, but before delivery, McKim.  
objected to its delivery to Mr. Trotter until the loan as
sociation should furnish him with a statement of his ac
count with such association and with a release of the mort
gage. Thereupon, by agreement of parties, the draft was 
deposited with one Lloyd, cashier of the local bank, to be 
held by him until the association and McKim could agree 
upon the division of the proceeds. The negotiations which 
followed between McKim and the association, relative to 
the share they should be paid, respectively, from said pro
ceeds, extend over a considerable period. Pending those 
negotiations, it was agreed between Trotter and McKim, 
that Lloyd should present the draft for payment, and hold 
the proceeds until the division should be agreed upon. In 
pursuance of this plan, McKim indorsed the draft in his 
own behalf, and Mr. Trotter in behalf of his client, the loan 
association, and instructed Lloyd to present it for pay
ment. Whereupon the draft was forwarded to the insur
ance company, and paid by it, and the proceeds credited 
to McKim and the loan association on the books of the said 
local bank. Afterward a division was agreed upon and 
McKim's share was paid to him, and the share of the loan 
association was paid to its attorney, Mr. Trotter. It ap
pears that Mr. Trotter at the time had an account against 
the loan association for services rendered, and retained 
this money to apply thereon. Within a reasonable time, 
after learning of the facts, the loan association repudiated 
the act of Mr. Trotter in the indorsement and collection of 
the draft, and brought this action against the insurance 
company to recover the amount represented by said draft.  
At the close of the testimony, the defendant moved the 
court to direct a verdict in its favor. The motion was 
overruled. Thereupon a like motion was made by the 
plaintiff, which was sustained, and a verdict was rendered 
in accordance therewith, in favor of the plaintiff, for the 
full amount represented by the draft, with interest. From 
the judgment rmT~dered on this verdict, the defendant prose
cutes error to this court.
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It is first urged that the court erred in overruling de
fendant's demurrer ore tenius. This demurrer was inter
posed after both parties had rested. The petition is long, 
and, as the case must be reversed, we think, on other 
grounds, it would serve no useful purpose to set out the 
petition at length in this opinion. It will suffice, perhaps, 
to say that had the demurrer been interposed before the 
introduction of any testimony, or before the parties had de
veloped their respective theories of the case, it should 
have been sustained. But coming, as it did, at the close of 
the testimony, we can not ignore the construction placed 
upon the petition by the parties to the suit, as evidenced 
by the answer and the nature of the evidence introduced.  
Interposed at so late a day, the pleading assailed should 
be scanned in the light of the entire record, and the court 
should give it such construction as the parties themselves 
have seen fit to place upon it, although, standing alone, it 
might not admit of such construction. Viewed in that 
light, the demurrer, in our opinion, was properly over
ruled.  

The principal contention is on the question whether Mr.  
Trotter had authority to indorse the draft hereinbefore 
mentioned on behalf of the loan association. Many cases 
are cited in support of the doctrine that an agent or attor
ney can not bind his principal by the indorsement of com
mercial paper without express authority. But it seems to 
us that in the citation of these cases counsel overlook the 
fact that Mr. Trotter was employed by the loan association 
to adjust the loss, and to collect the amount due them on 
the policy of insurance. His authority in that behalf, is 
not questioned. The so-called "draft" was nothing more 
than an order from one department of the insurance com
pany to another to pay the loss in the amount agreed upon 
by the parties in the adjustment thereof. It was in no 
sense a payment, but an order for payment. It had been 
competent for the insurance company to pay Mr. Trotter 
the whole amount due the loan association in money, be
cause, on the face of the evidence, he was, at least, ostens-
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bly authorized to receive it. It seems to us, that where, in 
the exercise of his ostensible authority, he agreed upon the 
adjustment of the loss with one department or agency of 
the insurance company, and, as evidence of such agree
ment, received an order from one department of insurance 
company upon another department of the same company 
for the payment of the money, his indorsement of such 
order was a mere matter of form, to enable him to effect 
the purpose for which he was employed by his client. Had 
the draft been put in circulation and payment refused, and 
were this an action whereby it was sought to hold the loan 
association liable as indorser on the draft, an entirely dif
ferent question would be presented.  

Much stress is laid by counsel on the correspondence be
tween Mr. Trotter and the loan association, relative to the 
draft in question, from which it would appear that the in
dorsement was unauthorized. But it must be kept in 
mind that this took place after the loss was adjusted and 
the draft drawn, and after it had been made manifest that 
Mr. Trotter had full authority to collect the amount due 
the loan association on the policy of insurance. It does 
not appear that this correspondence was ever brought to 
the notice of the insurance company, nor that it had notice 
of any limitation on his authority in the premises. He 
had ostensible authority to collect the money in the first 
instance. The insurance company had a right to act on 
his ostensible authority until it had notice of wherein such 
authority differed from his actual authority. The fact 
that, having authority to collect the insurance for the loan 
association, the amount due was ascertained by an agent 
of the company, who thereupon directed another agent of 
the company to pay such amount, would not alter the case 
so long as the insurance company had. no notice that his 
authority in the premises had been curtailed. If we are 
correct in those views, payment to Mr. Trotter was pay
ment to the plaintiff, and the court erred in directing a 
verdict in its favor.  

It is unnecessary to discuss other questions raised by
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the record, as they are not likely to arise on another 
trial.  

We recommend that the judgment of the district court 
be reversed, and the cause remanded for further proceed
ings according to law.  

DUFFIE and AMES, CC., concur.  

By the Court: For the reasons stated in the foregoing 
opinion, the judgment of the district court is reversed and 
the cause remanded for further proceedings according to 
law.  

REVERSED AND REMANDED.  

DOLLY C. HOBBS, APPELLEE, V. JOHN V. WARMAN, IM

PLEADED WITH CATHERINE MCCORMICK, APPELLANT.  

FILED FEBRUARY 6, 1902. No. 11,128.  

Judgment: PRESUMPTION. Judgments and orcers of the district 

court are presumptively right and will not be reversed, unless 
error affirmatively appear in the record.  

APPEAL from the district court for Custer county.  

Heard below before SULLIVAN, J. Affirmed.  

J. R. Dean, for appellant.  

C. L. Gutterson and Roscoe Pound, contra.  

PER CURIAM.  

This is an appeal from an order confirming a judicial 

sale. The questions raised are questions of fact only.  
The evidence upon which the court. acted is not in the rec

ord. The presumption is that the decision is right, and 
the order is therefore 

AFFIRMED.
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D. S. McNAUGHTON, APPELLEE, V. MARGARET BURKE ET AL., 
APPELLA NTS.  

FILED FEBRUARY 6, 1902. No. 10,964.  

1. Appeal: REVIEW BY SUPREME COURT. It is the settled law of this 
state that in reviewing the judgments and final orders of the 
district courts upon appeal this court will only inquire whether, 
upon the pleadings and evidence, the controversy has been 
rightly determined.  

2. Conveyance Subject to Mortgage. A conveyance of real estate 
subject to a mortgage is, in substance, a conveyance of so much 
of the property only as is not required for the satisfaction of 
the mortgage debt.  

3. Mortgage: LAND PRIMARY DEBTOR. Land conveyed subject to a 
mortgage is in equity, as between the grantor and grantee, the 
primary debtor.  

4. Recitals: ESSENCE OF CONTRACT. When recitals in a deed are of 
the essence of the contract, neither party is permitted to deny 
them.  

APPEAL from the district court for Lincoln county.  
Heard below before GRIMES, J. Affirmed.  

Wilcox & Halligan and Beach I. Hinman, for appellants.  

Thomas C. Patterson, contra.  

SULLIVAN, J.  

This action was brought to foreclose a real estate mort
gage and resulted in a decree in favor of the plaintiff, D.  
S. McNaughton. One of the defendants, the George Burke 
Company, a corporation, complains of the decision and 
brings the record here for review by appeal. What seems 
to us to be the controlling question in the case has not 
been much discussed by counsel, but to other matters, 
which might be properly considered if the case were here 
on error, they have given very careful attention. It has 
been held time and again, and must now be regarded as 
settled doctrine, that in reviewing the judgments and final
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orders of the district courts upon appeal this court will 
only inquire whether, upon the facts, as disclosed by the 
pleadings and evidence, the controversy has been rightly 
determined. A ling v. Nelson, 55 Nebr., 161; National 
Life Ins. Co. v. Martin, 57 Nebr., 350; Troup v. Horbach, 
57 Nebr., 644; Zimmerman v. Zimmerman, 59 Nebr., 80; 
Orr v. Bailcy, 59 Nebr., 128. Under this rule we must, in 
considering the case, leave entirely out of view the decis
ions of the lower court made before and during the trial.  
The only question remaining after these matters are elim
inated is whether the decree subjecting appellant's prop
erty to the lien of plaintiff's mortgage is warranted by 
the established facts. The transactions in which the liti
gation had its origin are these: The land in question, be
ing the northeast quarter of the southwest quarter, the 
northwest quarter of the southeast quarter and the south 
half of the southeast quarter of section 2, township 13 
north, range 31 west, in this state, was originally owned 
by M. Burke & Sons, a copartnership composed of Mar
garet, George, Louis, William, John, Peter, Milo and 
Charles Burke. This land and other partnership prop
erty, was, after the firm had ceased to exist, and while its 
affairs were being wound up, conveyed by Margaret, 
George, Louis and William to John. It seems that Peter, 
Milo and Charles had no part in the transaction, at any 
rate, they did not join in the deed to John, although it pur
ported to convey the interests of all the partners. John 
borrowed $2,500 of McNaughton and gave him a mortgage 
on the land above described as security. This money was, 
it seems, used in paying partnership debts. Afterwards, 
John sold and conveyed the property to Peter, who, after 
obtaining quitelaim deeds from Milo and Charles, sold 
and conveyed it to the George Burke Company. The mort
gage and all the deeds, except those from Hilo and 
Charles, were in the usual form and contained covenants 
of seizin and general warranties except as to incum
brances. The conveyance by John to Peter, and by Peter to 
appellant, was expressly stated to be subject to incum

49



706 NEBRASKA REPORTS. [VoL. 63 
McNaughton v. Burke.  

brances. From these facts it clearly appears that the 
plaintiff did not, by the mere execution of the mortgage, 
obtain a lien upon the interests of Milo and Charles in any 
part of the partnership property. Still we are well satis
tied that the decree is right and that the trial court acted 
in accordance with the plainest principles of justice in di
recting those interests to be sold for the satisfaction of the 
mortgage debt. The effect of the provision in regard to in
cumbrances contained in the deeds by which the company 
claims title, is that the land is to be held subject to the 
mortgage. The contract is for the benefit of the mortgagor 
and mortgagee, and either is entitled to enforce it. In 
equity the land is the principal debtor and the mortgagor 
a mere surety. One who buys land subject to an incum
brance acquires only an equity of redemption; that is, the 
interest remaining after the incumbrance has been paid.  
The understanding between the grantor and grantee is 
that the former reserves for the benefit of the incum
brancer so much of the estate as may be necessary for the 
satisfaction of the debt. "A conveyance of land subject to 
a mortgage," says Comstock, C. J., in Hartley v. Harrison, 
24 N. Y., 170, 175, "is neither more nor less than a simple 
deed of whatever interest or estate the grantor has after 
the debt is satisfied out of it." The mortgage was given to 
secure a note upon which the names of John Burke and 
M. Burke & Sons appear as makers. Whether this note 
was a binding obligation of the firm is a disputed question, 
but it is certain it was to the advantage of the firm to have 
it paid, and for that reason each of the grantors, instead 
of inserting in his deed a limited warranty, expressly stip
ulated that the debt should be a charge upon the whole of 
the estate granted. In other words, the intention of each 
was to reserve from the grant and place in the hands of 
the grantee as a trust fund for the benefit of the mortgagee 
so much of the property as might be necessary to satisfy 
the mortgage. It can not be said that the company did not 
take the interests of Milo and Charles charged with the 
mortgage. Such a construction of the conveyances by
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which it acquired title is not admissible. The intention of 
each of the grantors to charge the whole estate-the estate 
which he professed to own and assumed to convey-is as 
clear and free from doubt as language can make it. The 
land having come to the company burdened with the mort
gage, it can not now repudiate its contract to hold sub
ject to the mortgage; it can not claim under the deed and 
at the same time deny the validity of the clause limiting 
the interest conveyed; in short, it can not, consistently 
with equity and good conscience, assert that it is the owner 
of an interest which it neither bought nor paid for. Free
man v. Auld, 44 N. Y., 50; Sands v. Church, 6 N. Y., 347; 
Gibson v. Lyon, 115 U. S., 439; Hutchinson v. Chicago & 
N. R. (o., 37 Wis., 582, 602; Maynard v. Moore, 76 N. Car., 
158; Stow v. Wyse, 7 Conn., 214; Orthwein v. Thomas, 127 
Ill., 554; 2 Herman, Estoppel & Res Judicata, 636; 11 Am.  
& Eng. Ency. Law [2d ed.], 400.  

The judgment is right and is 
AFFIRMED.  

CITY OF LINCOLN v. EDWARD JANESCH.  

FILED FEBRUARY 6, 1902. No. 11,111.  

1. Sidewalks: REPAIRS: CONSTITUTION: POLICE POWER. A statute 
imposing upon lot owners in a city the duty of repairing side
walks in the public streets adjacent to their premises, violates 
no provision of the constitution and is a legitimate exercise of 
the police power of the state.  

2. - : ICE AND SNOW: PUBLIC BENEFIT. The duty to keep side
walks in repair and free from snow and ice, prescribed by sub
division 6, section 67, of the Lincoln charter (Compiled Statutes, 
1895, ch. 13a, art. 1), is imposed primarily for the benefit of the 
general public, but ultimately for the advantage of the city.  

3. _: ItEPAIs: LIABILITY OF OWNER. When a duty to repair an 
adjacent sidewalk is lawfully imposed upon a property owner, 
he is liable, according to the intention of the legislature, for 
all damages resulting from a failure or refusal to perform 
that duty.  

4. Legislature: STATUTE. In determining the intention of the legis-
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ltire, -lI provisions of the statute bearing upon the point in 

dispute should be taken into consideration and given due 

weight.  

. Z--yar and Council: STREET COMMISSIONER: JuRTsDICTION. Stat

utory provisions giving the mayor and council and street com

missioner complete jurisdiction and control over streets and 

sidewalks, requiring abutting lot owners to build and repair 

sidewalks in accordance with notice from the city authorities, 

and making such owners liable for all damages resulting from 

defective walks, constroed, and hdcld not to impose on abutters 

an absolute dutiv to repair on their own motion, but only a 

duty to rupair after being notified so to do by said authorities.  

Ennon~l frotnu thd ditrie; eot for illcaster cointv.  
ieLd below before Consum, J. Affirmed.  

Josjph R. Webster, Job P. 3171(tle and E. C. Strode, for 
plaintii in erfor.  

sjtephen B. Pound and Roscoe Pound, contra.  

SULLIVAN, 0. J.  

The action was brought by the city of Lincoln against 
Ndward Janenh itle district court of Lncaster cn!lltv 

iand was grounded u!on e anagd fail-i e of defendant 
to repalir a sidcwn 1 ih on a1>C steet adjoining his lot.  

e netition in e ;tan'e arees that the sidewalk con
1iguous to defend's pronery 1 a e ne defective and 
but it was defendents 1 uty to reiir it; that this duty 

was neglected; that, by reason of the defect in the walk, 
one olomon Geeenstone su;i ined an injuiry, on aceo:-nt 
of which he sued the city and recovered judgment. The 
court held, on de:nurrer, that these fan*ts were not suf{E
cient to constitute a cause of action and gave judgne:u 
on the merits in favor of defendant. It is not claimed that 

the facts oleaded show that Janesch vw:: guilty of af-irm:
tive negligence such as would, according to the principles 
of the common law, make him liable to GTreenstone, or lia
Ye over to the city; hut it is insicted that a right of action 
for passive negligence is expressly given by the following 
d.irovision of the city charter: "It is hereby made the duty
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of all real estiate owne:-4 nid oCa cupants to keep 'W1 side
walk aloigsido, or in front of, the same in -onr ra- : r and 
free from snow and ice, and other obstructions, and they 
sliall 1;- liable for all daniages or inuviesi occioned by 
reason of the defective condition o' any such s walk." 
The validity of this provision, in so far as it iv ::takes to 
make the lot owner liable for all damageVs : ic'ed by 
reason of the defective condition of an adja=!eit sidewalk, 
is the first question discussed by counel. It sccms to be 
quite evident that the statute is rAea.;e to the police 
power of the state, and should be usad as an exercise 
of that power by which bAth pnn . inl pronerty are sub
jected to all kinds of restraints and 1Undcns for the con
venience, comfort and safcty of soulety. tatutes requiring 
owners and occupants of Icts her;En o public streets to 
remove snow and ice from their r epctive sidewalks have 

been upheld in Massachusetts and New York. In re God
dard, 16 Pick. [.Mass.], 504; Village of Carthage v. Fred

crick, 122 N. Y., 288. A contrary conclusion, however, wao 

reached in Gridley v. City of Blooiniigton, GS :ll., 554, and 
this conclusion was, by an almost evenly divided court, 
adhered to in City of Chicago v. O'Brien, I1 Ill., .-32. In 
Rinken r. Fuchiring, 130 Ind., 382, it was held Lhat a 
statute charging upon pro-erty owners the expense of 

sweeping adjacent streets was valid; and in 11ayor v. Ma

berry, 6 Humph. [Tenn.], 338, an abutter was held per

sonally liable for the cost of laying a new sidewalk. In 

Wisconsin and Michigan it has been assumed, without dis

cussion, that the duty of repairing sidewalks may be im

posed on lot owners and that such owners may be held lia

ble, according to the intention of the legislature, for all 

the consequences of their defaults. Hiner v. City of Fond 

du Lam, 71 Wis., 74; Morton v. Smith, 48 Wis., 235; 

Henkcr v. City of Fond dut Lac, 71Wis., 313; Woodiward v.  

City of Boscobcl, 84 Wis., 223; Toutloff v. City of Green 

Bay, 91 Wis., 420; Relleck v. Tallm an, 93 Wis., 2 16; City of 

Detroit v.. Chaffee, 70 Mich., 83; Lynch v. Hubbard, 101 

M1ich., 43, If lot owners may be required by the legis-
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lature, in the exercise of the police power of the state, to 
-emove snow and ice from the adjacent streets, there 
would seem to be no very good reason why they may not 
'e also required to remedy defects in adjacent sidewalks.  
The demands of public interest are no stronger in one case 
than in the other, and, as was said by Mr. Justice Brown 
in Lawton v. Steele, 152 U. S., 133, the legislature is vested 
with a large discretion, not only to determine what the 
uterests of the public require, but what measures are nec
ssary to protect such interests. Our conclusion upon this 
ranch of the case, based upon the decisions cited and 
aany other authorities which we have consulted, among 
.,hen being Town of Macon v. Patty, 57 Miss., 378; Sands 
v. City of Richmond, 31 Gratt. [Va.], 571, Cooley, Taxa
tion [2d ed.], 588; Burroughs, Taxation, 494, is that the 
provision of the Lincoln charter above set out was enacted 
for the convenience and safety of the public and is unaf

fected by constituional limitations upon the power of taxa
tion.  

But while we are convinced that the provision is valid, 
and that it imposes a duty, primarily, for the benefit of the 
)ublic, but ultimately 'for the advantage of the city, we 
,re not persuaded that the petition states a cause of ac
ion, or that the judgment in favor of the defendant is 
rong. The clause upon which the city relies must be 

read in the light of other provisions of the charter. Stand
ing alone, and considered by itself, the clause in question 
would seem to impose on the lot owner the duty of deter
mining for himself and at his peril, when and how and 
with what materials a sidewalk should be repaired.; it 
would seem to confer upon him authority to take posses
sion of the walk and turn travelers into the street when
ever in his judgment repairs are needed. It is almost in
conceivable, anl. we can not believe, that the legislature 
intended to commit any of these matters to the discretion 
of the property owner. Sections 31. and 34 of the charter, 
(Compiled Statutes, 1895, ch. 13a, art. 1) are as follows: 

"31. The street commissioner shall be subject to the
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orders of the mayor and council, have general charge, di
rection and control of all work in the streets, sidewalks, 
culverts and bridges of the city, except matters in charge 
of the board of public works, and shall perform such other 
duties as the council may require." 

"34. The mayor and council shall have the care, super
vision, and control of all public highways, bridges, streets, 
alleys, public squares, and commons within the city, and 
shall cause the same to be kept open and in repair and 
free from nuisances." 

Section 67 provides that the city authorities may re
quire and regulate the construction of sidewalks, and that 
such walks shall be constructed of such width and materi
als as the council may determine; that the authorities may 
take up and remove all walks not laid in conformity to the 
rules and regulations which the council may adopt. It is 
further provided that, "In case any property owner shall 
refuse or neglect to repair the sidewalk adjacent to his 
property within two days after being notified so to do in 
the manner prescribed by ordinance, the proper officer may 
cause said walk to be repaired, and shall report the cost 
thereof to the council, when the same may be assessed 
against such property." Considering statutory provisions 
quite similar to these, the supreme court of New York, in 
City of Rochester v. Campbell, 123 N. Y., 415, speaking by 
Ruger, J., said: "It can not be supposed that the legisla

ture intended to impose an absolute duty to repair upon 
an individual who could not exercise it except under the 

control of another. That the primary duty rests upon the 
municipality, notwithstanding a duty has also been im

posed upon property owners, has been decided in this 

court, and it is inconsistent with this duty and the control 

which the municipality has of the streets to suppose that 

it was -intended to impose a primary duty also upon the 

property owners. The two obligations are inconsistent 

with each other and can lead only to confusion and delay 
in the performance of a public service. The existence of 

an absolute power of control in one party, and an impera-
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tive obligation to repair in another is impossible. The ob
ligation to repair is necessarily subservient to the other, 
and must be performed or neglected at the wNill and pleas
ure of the party haing the right of control. There is no 
divided dutyv here. The obligation to keep the streets and 
highways in repair rested on the towns. They could al
ways perform this- duty through the agency of others, and 
for the purpose of enabling them to do so they could, in 
specific cases, impose its performance on the lot owners, or 
compel them to pay the expense the town was subjected to 
in case it performed the duty, but the paramount obliga
tion always rested upon the corporation." The same 
question was before the supreme court of Wisconsin in 
Toutloff v. City of Greci Bay, supra. In the course of the 
opinion, written by Winslow, J., it is said: "Again, the lot 
owner has no choice as to the kind. of repairs. It is very 
evident that the kind of repairs to be made, and the mate
rial to be used, are under the control of the street superin
tendent. If a lot owner proceeds of his own motion to 
repair, the street superintendent may stop him, compel 
him to change or remove what he has done, and require 
him to repair differently. Surely, if the lot owner must 
repair of his own motion, and owes that duty to every 
passer-by, on pain of damages for injuries, he ought to 
know definitely what he is to do. He can hardly owe a 
definite duty when he has no means of knowing how to 
discharge it." 

The cases from which we have quoted do not, it is true, 
expressly decide the question we are now considering, but 
they give strong and convincing reasons why it should be 
resolved in favor of the defendant; and the Wisconsin case 
discredits previous decisions (fliner v. City of Fond du 
Lac, supra, and Woodu-ard v. City of Boscobel, supra) in 
which it was held, or intimated, that a charter provision, 
like that upon which the plaintiff relies, imposed on the 
lot owner a duty to repair without any action on the part 
of the city. It must, of course, be presumed in construing 
the statute, that the legislature did not act blindly or arbi-
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trarily, but rather that it had a reasonable at.i practical 
plan for the accomplishment of its purpose-a scheme 
which, in view of the paramount authority of the city over 
its streets and sidewalks at all times, would be (cpable of 
producing harmony of action and logical results. Munici
pal corporations in this state owe to the public tha duty of 
keeping their streets and sidewalks safe and fit for ne 
(Davi v. City of Omaha, 47 Nebr., 836; City of Lincoln v.  
O'Brien, 56 Nebr., 761) ; and, if they would take advantage 
of a statute enacted for the purpose of enabling them to 
transfer this burden to indiidual property owneris, it is 
but just and right that they should be required to exercise 
their superior authority in determinig the necessity for 
making repairs and to give notice of their determination.  
It would be strange legislation, indeed, which would not 
permit a city to charge the owner of property abutting on 
the street with the trifling expense of repairing a sidewalk, 
unless due notice-to repair had been first given, but which 
would, without such notice, permit it to recover all the 
damages which it had suffered in consequence of the fail
ure to repair.  

The district court, in our opinion, reached a right con
clusion and its judginent is therefore 

AFFIRMED.  
liOLCOMB, J.  

I concur in the judgment of affirmance.  

GEORGE B. DARR V. IDA C. BERQUIST.  

FILED FEBRUARY 6, 1902. No. 10,881.  

1. Petition: GENERAL DEMURRER: ERRon PROCEDURE: FAILURE OF 

DEFETDANT To APPEAR. When a general demurrer to a petition 

has been sustained, and a review of the ruling thereon songbt 
by error proceedings, and the party interposing the demurrer 

fails to appear in this court or point out the defects in the
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petition relied on to sustain the demurrer, a searching examina
tion and critical analysis will not be made in order to find a 
defect in the petition-rendering it vulnerable to such demurrer.  

2. Tax Sale: GENERAL REVENUE: CERTIFICATE. A sale of real estate 
for delinquent taxes for general revenue purposes, made by a 
county treasurer, and the issuance of a tax-sale certificate 
therefor, raises a legal presumption that such taxes have been 
regularly and legally levied and assessed and the sale made in 
the manner provided by law.  

3. Petition. Petition in the case at bar, examined and held to state 
a cause of action.  

ERROR from the district court for Dawson county.  
Tried below before SULLIVAN, J. Reversed.  

Henry D. Rhea, for plaintiff in error.  

Warrington & Stewart, contra.  

HOLCOMB, J.  

In an action begun in the lower court, a petition was 
filed with the object and for the purpose of foreclosing cer
tain liens for delinquent taxes levied on real estate, which, 
it was claimed, the plaintiff had acquired by virtue of the 
purchase of such real estate at tax sale made by the county 
treasurer in pursuance of law, and the issuance by the 
treasurer to the plaintiff of tax-sale certificates therefor.  
To the petition there was filed a general demurrer by the 
defendant, which on consideration was sustained by the 
trial court; and the plaintiff electing to stand on his peti
tion, judgment was entered against him dismissing his 
action and for costs.  

To obtain a reversal of the judginent, plaintiff prosecutes 
error. While we have a brief filed by counsel for plaintiff 
in error, the defendant in error has defaulted, having made 
no appearance in this court, nor are we in any way ad
vised as to the grounds relied on to support defendant's 
contention that the petition is defective, and vulnerable to 
a general.demurrer. We regard it as the duty of the de
fendant in error to follow the case to this court, and point
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out to it the defects in the petition relied on to sustain the 
demurrer, and, in the absence of any effort to aid us in 
that respect, we are not disposed to make a searching ex
ainination or critical analysis of the petition in order to 
find defects therein to defeat a party's rightfto recover on 
what appears on the surface to be a meritorious cause of 
action, and all of which is admitted to be true by the de
murrer. As the cause is submitted to us, and the record 
being in the state in which we find this one, we will only 
make a reasonable examination of the petition and if there
from it appears to state a cause of action, the judgment 
will be reversed and remanded for further proceedings.  
The petition of the plaintiff for a foreclosure of his tax 
liens alleges: (a) That the plaintiff purchased from the 
county treasurer at public tax sale the different tracts or 

parcels of land described therein, six in number, and that 
the lands were sold by the county treasurer for taxes duly 
levied and assessed and which at the time of the purchase 
were due, delinquent, and unpaid. (b) That there is due 

the plaintiff from the defendant the amount of taxes paid 

by him at said public sale for the real estate described, and 
that the treasurer then and there delivered to the plaintiff 

tax certificates (giving the numbers thereof)- for the sale 

of said lands, in due form of law, and that said sale was 

conducted as prescribed by law. (c) That the plaintiff 

paid subsequent taxes, giving the amounts and dates 

thereof, and the total amount of all taxes paid for which a 

lien was claimed. (d) That the plaintiff had given notice 

as required by law of the expiration of the time for redemp
tion. (e) That the defendant claims to be the owner of 

the real estate, but her ownership and interest, it is alleged, 

is subject to plaintiff's lien under said tax sales. (f) That 

no proceeding, at law or in equity, had been begun to re

cover the said taxes or any part thereof, nor had said taxes 

or any part thereof been paid, nor had said. real estate 

been redeemed. (g) It is then stated in the petition what 

is denominated six different causes of action, in each para

graph of which is stated the amount due on one tax-sale
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cvrtifleate, with the intcrest due thereon and the dates 
thereof, and al.o the anouant of subsequent taxes, with the 
years for which paid and the amount of interest claimed 
to be due thereon.  

It is evident that the pleader in stating what is called a 
in.t, second, and to a sixth cause of action, which are in as 

miany different numbered paragraphs, is attempting to 
plead the amount paid for each tax-sale certificate evidenc
ing the sum paid for each of the different tracts of land 
when sold for delinqu:'n-t taxes and the subsequent taxes 
lie Lad paid theTao. Then follows a praver for an ac
counting and that the cum fourd due may be decreed to be 
a lien on the property, which it is prayed may be ordered 
sold in satisfaction thereof, and for general equitable re
lief. The petition, although quite indefinite and inartist
ically drawn, states, in our judqnent, a cause of action, 
and entitleo the plaintiff to come relief. The office of a 
generil demurrer is not to nute a petition more definite 
and certain, but goes to the queMtion of whether any cause 
<> action is 91taied, or whther the plaintifl is entitied to 
any reaf. Puopic v. Mc(alum, 1 Nebr., 182; George v.  
Educy, 33 Nebr., 304.  

The plaintifl has pleaded that he became the nurchaser 
of the real estile, Gerribing it, for delinquent taxes, at a 
publie -- le mad'e by the county treasurer in the manner 
providEcd by law on account of such delinquent taxes, and 
that he received therefor and as cridence thereof certifi
cates of such sales, signed by the county treasurer selling 
such real estate. The tax-sale certificates are prima facic 
evidence that the statutes in reference to the levy and as
sessurents of the taxes, and the sale for their non-payment, 
have been complied with. Compiled Statutes, 1301, ch.  
77, t;ec. 1li; Leariit c. Bell, 55 Nebr., 57; Darr v. Wisner, 
63 Nebr., 303.  

Therefore, when the plainitiff pleads the sale of the land 
for delinquent taxes, nd the issuance of a tax certifcate, 
the legal presu;iiption follows that preceding that act 
there had been a valid assessment and levy of such taxes,
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and a sale of the real estate on which as-essed, as providledl 

by law. The amount paid by the plaintiff for the real 

estate so sold, as well as the subsequent taxes paid thereon, 

is stated with sufficient cetrtainty to show there is soie

thing due him on account thereof, and for which he is en

titled to some relief.  
The ruling on the denmurrer is reversed and the cause re

manded for further proceedings.  

REVERSED AND REMANDED.  

HORACE TVILLIAMS, APPELLEE, V. ELMR TAYLon, AP

PELLANT.  

FILED FEBRUARY 6, 1902. No. 11,146.  

1. Judicial Sale: APPRAITSEMENT: CHALLENGE FoR FRAUD. An ap

praisement duly made of real estate for the purposes of a 

judicial sale, can not be successfully attacked solely on the 

ground that the property has been appraised too low. To make 

the low valuation a successful ground of attack on the ap

praisinent, it must be challenged for fraud. Brotun v. Fit:

patrick, 56 Nebr., 61.  

2. - : EQUITABE POWERS: NEw SALE: Two-TIRDS OF APPRAISED 

VALUE. A district court, in the exercise of its equitable powers, 

has authority to set aside a sale of real estate made in fore

closure proceldings, and direct a new one, if the property has 

been sold for a sum manifestly inadequate, notwithstanding it 

was sold for more than two-thirds of its appraised value.  

3. Appraisement: MISTAKE AS TO VATUE. An order of confirmation 

will not be set aside solely on the ground that the appraisers 

of the real estate sold were mistaken as to its value.  

Arr:nAL from the district court for Lancaster county.  

Heard below before FuOST, J. Affirmed.  

George A. Adams, for nppellant.

Stephen L. Geisthardt, contra.
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HOLCOMB, J.  

Objection to confirmation is made on the ground "that 
the appraisement is so obviously below the actual value 
of said property that it is fraudulent within itself, and so 
appears at first blush." The property was appraised at 
the sum of $3,250, and it is contended by those objecting 
that it is worth $3,800 to $4,000. We do not think this dis
parity so great as in itself to raise a presumption of fraud.  
No claim of fraud is made, save only that which may prop
erly be inferred from the difference in value of the prop
erty as fixed by the appraisers and the evidence in support 
of the objection to the confirmation. In Brown v. Fitz
patrick, 56 Nebr., 61, it is held: "An appraisement duly 
made of real estate for the purposes of a judicial sale can 
not be successfully attacked solely on the ground that the 
property has been appraised too low. To make the low 
valuation a successful ground of attack on the apliraise
ment it must be challenged for fraud." The trial court 
has approved the sale as being for a fair and equitable 
price, and it having, in the exercise of its equitable powers, 
the authority to set aside the sale and direct a new one if 
the property had been sold for a sum manifestly inade
quate and disproportionate to its true value, notwithstand
ing it was sold for more than two-thirds of the appraised 
value, and not having done so, we are not in a position to 
say its action was erroneous. On the authority of Cole v.  
Willard, 62 Nebr., 839, and the authorities therein cited, 
we should, and therefore do, affirm the order of confirma
tion appealed from.  

AFFIRMED.
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ED. J. RAYMOND V. SCHRIEVER BROTHERS.  

FILED FEERUARY 6, 1902. No. 11,147.  

1. Fraud: AcTION: RELIEF: RIGHT OF ACTION AccRuEs ON CON

STRUCTIVE DiscovERy. An action for relief on the ground of 

fraud, may be commenced at any time within four years after 

a discovery of the facts constituting the fraud, or of facts suffi

cient to put a person of ordinary intelligence and prudence 

on inquiry which, if pursued, would lead to such discovery.  

Parker v. Kuhn, 21 Nebr., 413.  

2. - : STATUTE OF LrMITATIONs. The lapse of four years after 

the discovery of the alleged frauds, or of such facts as were 

sufficient to demand such investigation by plaintiff as would 

have disclosed the alleged frauds, bars an action brought for 

relief upon the ground of such fraud. Horbach v. Marsh, 37 
Nebr., 22.  

3. - : OPPORTUNITY To DISCOVER. The mere fact that a. party 

defrauded has the opportunity or power to investigate and dis

cover the fraud without any facts or clue thereto which would 

cause an ordinarily intelligent and prudent man to make an ex

amination which, if followed up, would disclose such fraud, 

will not set the statute to running.  

4. Petition: EvIDENCE. Petition and the evidence in support thereof, 

held sulicient to establish plaintiff's cause of action and to 

sustain the judgment rendered in the action.  

ERROR from the district court for Dakota county. Tried 

below before EVANS, J. Affirmed.  

Alell C. Jay, for plaintiff.in error.  

William P. Warner and M. C. Becek, contra.  

H[o 4 CoMB, J.  

From a judgment adverse to the defendant below, he 

prosecutes error to secure a reversal thereof. The action 

is grounded on an alleged false and fraudulent entry in 

the books of account of the plaintiffs by defendant, while 

in their employ as a clerk and bookkeeper, whereby he ob

tained payment to himself of $54 more than was his due.  

The petition alleges, in substance, that the defendant while
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in the employ of the plaintiffs as drug-clerk, and having 
full control of said drug-store and the books of account 
pertaining to the business, including his own account, on 
the 7th day of October, 1890, fraudulently, and for the 
purpose of defrauding the plaintiffs, made an entry in said 
books of account, crediting himself with $54 more than 
there was due him, and that afterwards, in the year 1892, 
the plaintiffs, having full confidence in the correctness of 
the account, paid the amount shown to be due by said ac
count to the defendant, and including the $54 so fraudu
lently and falsely entered and charged; that the false entry 
was not discovered and could not have been discovered 
by the exercise of reasonable diligence, until about the 
time the action was brought, in 1898; and prayed judgment 
for said amount, with interest. The answer admitted the 
employment; otherwise it was a general denial, with a 
plea of the statute of limitations, and a denial of the suffi
ciency of the petition.  

The evidence introduced on behalf of plaintiffs, sup
ported the allegations of the petition. The defendant of
fered no evidence in support of his answer, relying on the 
insufficiency of the petition and the evidence in support 
thereof, to sustain a finding and judgment against him.  
The real bone of contention is whether, under the allega
tions of the petition, the action must be taken and held to 
be barred by the statute of limitations; it being contended 
by the defendint that, if the plaintiffs had no actual 
knowledge of the false entry, they, because of their posses
$ion of the books of account, and the right of examination 
and investigation of their correctness and truthfulness, 
must be held chargeable with knowledge of their contents 
from the time of final settlement with the defendant, in 
1892, and that the statute of limitations would begin to 
run from that time and bar a recovery in four years there
after. The rule relative to the question, as settled in this 
jurisdiction, is: "An action for relief on the ground of 
fraud may be commenced at any time within four years 
after a discovery of the facts constituting the fraud, or of
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facts sufflicient to put a person of ordinary intelligence and 
prudence on inquiry which, if pursued, would lead to such 
discovery." Parker v. Kuhn, 21 Nebr., 413; Hellman v.  
D~avis, 24 Nebr., 793; Wright v. Davis, 28 Nebr., 479; Hor
bach v. Marsh, 37 Nebr., 22; Gerner v. Mosher, 58 Nebr., 
135.  

It is quite apparent that from the time of the payment 
to the defendant in final settlement of his account, the 
plaintiffs were in possession and control of the books of 
account, and had the opportunity at all times to examine 
the defendant's account as to its correctness and to dis
cover the alleged fraud, and that they did not do so until 
some six years thereafter, and, if this fact alone brings 
them within the scope and purview of the rule as to knowl
edge of facts sulticient to put an ordinarily intelligent and 
prudent man on inquiry, then the action is barred, and no 
recovery can be had.  

The relations between the parties at the time were those 
of confidence and trust, and the fiduciary capacity of the 
defendant while in plaintiffs' employ evidenced perfect 
confidence in his ability and integrity on their part. That 
they had no actual knowledge of any fact which would lead 
them, as men of ordinary prudence, to believe or suspect 
that the defendant had kept his account with them other
wise than straight and correct, we have no reason to doubt 
from what is before us.  

The test is not whether the defrauded party has the op
portunity or power to discover the fraud, but whether he 
was in possession of such facts as were sufficient to de
mand an investigation, which, if pursued, would have dis
closed the fraud. In Horbach v. Marsh, 37 Nebr., 22, the 
rule is thus stated in the syllabus: "The lapse of four 
years after the discovery of the alleged frauds, or of such 
facts as were sufficient to demand such investigation by 
plaintiff as would have disclosed the alleged frauds, bars 
an action brought for relief upon the ground of such 
fraud." In Gerner v. Mosher, 58 Nebr., 135, it is said in 
the opinion of the court: "In Gillespie v. Cooper it was 

50
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also said that the party defrauded must be diligent in 
making inquiry; that means of knowledge are equivalent 
to knowledge. But it was stated in the same connection 
that a clue to the facts, which if followed up diligently 
would lead to a discovery, is in law equivalent to a discov
ery. None of the cases holds, nor are we aware of any case 
elsewhere which holds, that a man must be so keenly on the 
scent of efforts to defraud him that, without knowledge of 
any fact which would lead a prudent man to suspect that 
he had been defrauded, he is bound to make investigations 
which he is not obliged to make for other purposes, merely 
because it is in his power to make such investigations.  
There was some proof introduced and some tendered tend= 
ing to show that Mr. Gerner, considering that he was a 
stockholder only and not a director, took quite a keen in
terest in the affairs of this bank, and was somewhat active 
concerning the same. But giving such evidence its utmost 
effect, it could have been no more than a question for the 
jury whether or not he thereby became apprised of any 
fact which imposed upon him the active duty of resort to 
the examination of the books. Certainly, in the absence of 
all grounds of suspicion, he can not be held, as a matter of 
law, to have been compelled to make such examination." 

The defendant, under the allegations of the petition 
which are supported by the proofs, fraudulently and know
ingly made a falso entry in the books of account for his per
sonal advantage and profit. He in no way by proof seeks 
to deny it or explain it away. The item is concealed among 
a mass of others, and is undiscoverable except upon a crit
ical examination of his accounts and the many items com
posing the same. He had the confidence of his employers, 
who had no reason to suspect the account was incorrect, 
and no knowledge of any fact which would put a reason
ably prudent man on inquiry. How, then, can it be said 
that the statute has run and the cause of action is barred? 
For the sake of illustration, suppose the irand had been 
committed by making false entries in the general inerchan
dise accounts of the firm for whom he was employed by en-
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tering thereon items of moneys paid out in greater amounts 
than was actually paid, the defendant retaining the excess, 
could it be successfully urged, after the lapse of four years 
from the time it was in the power of the plaintiffs to have 
discovered the fraud, the action would be barred, notwith
standing they had no knowledge of any fact nor any clue 
leading to information which if followed up would have 
disclosed that they were being defrauded? It seins to us 
not, and yet in principle the supposed case is analogous to 
the real one.  

We conclude, therefore, that the petition states a cause 
of action, and, the proof sustaining the same, the judg
ment of the district court should be, and accordingly is, 

AFFIRMED.  

JAMuEs LEO V. STATE Ol NEBRASKA.  

FILED FEBRUARY 6,1902. No. 12,378.  

1. Trial Judge: EXAMINATION OF WITNESS: AnusE or DISCRETION.  

While it is the Tight of a trial judge to interrogate witnesses 

when essential to the administration of justice, yet the prac

tice of so doing, except when absolutely necessary, should be 

discouraged. The common-law rule conferring arbitrary power 
upon trial judges, has been so far modified by the Code as to 

greatly limit this power, and, in case of its abuse, a reviewing 

* court would not hesitate to give a new trial to the injured 

party. Fager v. State, 22 Nebr., 332.  

2. : - : - - . Held, As disclosed by the record, there was 

an abuse of discretion by the trial court in interrogating dif

ferent witnesses, during the trial of the cause, which was preju

dicial to the rights of the defendant.  

3. Misconduct of Prosecutor. While a police officer was on the wit

ness stand in behalf of the prosecution, the assistant prosecutor, 
after an objection to a question propounded to the witness, 

stated: "I want to show that he [the witness] has known him 

[the accused] a long time, and had him under observation for 

other jobs"; and also, on the cross-examination of the accused, 
who testified as a witness in his own behalf, asked him: "Have 

you ever been arrested before?" "Have you ever been con

victed of a crime?" "Isn't it a fact, Mr. Leo, that you have
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served time in the penitentiary in the state of Nebraska?" 
"Have you ever been convicted of a crime, and sent to the 
state penitentiary at Lincoln as a punishment for that crime?" 
"And you never at any time were convicted of a felony and 
sent to the state penitentiary of the state of Nebraska at Lin
coln?"-there being no competent evidence of any prior con
viction of a felony. Held, Such action unwarranted, and preju
dicial to the defendant's substantial rights, for which a new 
trial should be granted.  

ERROR from the district court for Douglas county.  
Tried below before BAKER, J. Reversed.  

Jef/eris & Rowell, for plaintiff in error.  

Frank N. Prout, Attorney General, and Norris Brown, 
Deputy, for the state.  

HOLCOMB, J.  

A careful perusal of the record of the prosecution of the 
plaintiff in error (defendant below) leads to the conclusion 
that thejudgment of conviction ought not to be permitted 
to stand, and this altogether without regard to the merits 
of the question of guilt or innocence of the accused. To 
affiri the judgment does violence to well-settled and rec
ognized rules of practice and procedure in criminal prose
cutions, and establishes a precedent that would be in vio
lation of our conception of the rights of every individual 
charged with crime, and of safeguards thrown round him 
in a prosecution for the commission of such crime. The de
fendant is charged with robbery from the person, by put
ting in fear and intimidating the person robbed. The of
fense for which he is prosecuted, is commonly called a 
"hold-up"; that is, by threats and the use of deadly weap
ons money was charged to have been taken from the cash 
drawer of a saloon in Omaha from and in the presence of 
the proprietor. Two others, patrons of the saloon, were 
also in the room at the time of the robbery. The defense 
interposed was an alibi. No person identified the accused, 
save the prosecuting witness, the proprietor of the saloon
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to whom the accused was a. stranger prior to the trans
action, but who, after the arrest, was identified by the 
witness as one of three parties engaged in the robbery. The 
two other witnesses present were unable to identify him as 
one of the actors. Otherwise, the evidence was circum
stantial. The accused took the witness stand in his own 
behalf, denied that he was at the place where the crime 
occurred, and testified, with others, that he was at a hotel 
in South Omaha, some three or four miles distant.  

Strenuous complaint is made because of the manner in 
which the prosecution at the trial was carried on; it being 
argued and assigned as error that the trial court abused 
its discretion in interrogating the different witnesses dur
ing the trial of the cause, and that the assistant prosecut
ing attorney was guilty of irregularities and misconduct 
JPrejudicial to the rights of the defendant, and for the pur
pose of unduly influencing the jury against him, by asking 
the accused, while a witness in his own behalf, incompetent 
and prejudicial questions. It is to these two assignments 
of error that we address ourselves.  

In a bill of exceptions containing the evidence and cov
ering some 140 pages, on over thirty pages it is disclosed 
that the examination of the different witnesses by counsel 

for the state and defendant was interrupted by the trial 

court for the purpose of permitting the court to interrogate 
the witness regarding the matter under investigation. At 

different times the questions thus asked the witnesses by the 
court were objected to by defendant's counsel, and, it being 
apparent that the questions were improper, the court sus
tained the objections to its own questions. Other objec
tions were made by defendant's counsel and overruled.  
The questions in many instances were entirely proper, and 
served only the purpose of bringing out the truth and 

conducing to a clearer understanding of the testimony 
of the witness. Their tendency, in the main, was not vio
lative of any of the proprieties which should obtain; was 

not calculated to prejudice the defendant or do other than 

bring about a proper administration of justice. The great
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number of questions thus asked the different witnesses by 
the court we regard as in itself immaterial if the questions 
were of such character to make them appear to be essen
tial to the administration of justice, and disclosed no lean
ing on the part of the presiding judge, either in favor of or 
against the defendant. We see no impropriety in a trial 
court interrogating witnesses regarding a fact under in
vestigation, when the tendency is only to develop the 
truth, and is calculated in nowise to influence the jury, 
save as the testimony will assist them to arrive at a cor
rect conclusion on the questions of fact in issue. Where, 
however, the questions are of such character as to induce 
in the minds of the jury a belief that the court is of the 
opinion the accused is guilty, and the questions are pro
pounded for the purpose of fastening guilt on him, such 
procedure would be clearly prejudicial to the substantial 
rights of the defendant, and require a reversal of a judg
ment of conviction, if it shoulcd follow. In some few in
stances in the record before us the questions asked by the 
court are far more appropriate as coming from a public 
prosecutor and had, we are satisfied, an unfavorable in
fluence with the jury against the accused. The discretion 
resting with the trial court to interrogate witnesses, was 
carried to its full limit and beyond, and its abuse of such 
discretion was evidently prejudicial to the rights of the 
defendant, rendering it impossible to say that his guilt 
has been established fairly, and by a jury uninfluenced by 
any consideration save the force of.the legitimate evidence 
in the cause presented to them for their consideration.  
The subject in hand has been heretofore considered by this 
court in Fager v. State, 22 Nebr., 332, where it is held: 
"While it,is the right of a trial judge to interrogate wit
nesses when essential to the administration of justice, yet 
the practice of so doing, except when absolutely necessary, 
should be discouraged. The common law rule conferring 
arbitrary power. upon trial judges has been so far modified 
by the Code as to greatly limit this power, and in case of 
its abuse, a reviewing court would not hesitate to give a
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new trial to the injured -party." Says MAXWELL, C. J., 
in a concurring opinion (page 341): "In my view our 
statute has changed the common law so far as to prac
tically prohibit the presiding judge from examining the 
witnesses in whole or in part in a criminal case. A trial 
can not be fair and impartial if the judge is permitted, 
either directly or indirectly, to express an opinion upon 
the facts. His opinion necessarily would have great 
weight with the jury, and as he is not permitted di
rectly to give his views upon the facts he should not be 
permitted to do so indirectly, either by his conduct or the 
form of questions to witnesses. It may be said that in 
some cases it would be impossible to convict a party, unless 
the judge should bring his influence to bear upon the jury.  
Such an argument, instead of being in favor of the prac
tice, is directly opposed to it. Ordinarily, if the facts will 

ju'stify the jury in finding a verdict of guilty, the probabili
ties are that they will do so. If the testimony leaves the 
guilt of the accused in doubt he is entitled to the benefit 

of that doubt, and no influence outside of the testimony 

should be brought to bear upon the jury to induce them to 

overcome such doubt. Otherwise, the accused will be de

prived of a constitutional guaranty-a fair trial, and per

haps be unjustly convicted." 
While the opinion expressed by the then chief justice is 

perhaps stronger than is warranted by any sound princi

ple of law or rule of practice, or necessary for the proper 

administration of justice, yet it but emphasizes the wis

dom and necessity of an abundance of caution on the part 

of every trial judge to refrain from any participation in 

the trial of a criminal case which could be construed as an 

expression of opinion by the court, and thereby unduly 

and unfavorably influencing a jury as triers of the facts 

involved in the controversy.  
The conduct of the assistant prosecuting attorney in the 

trial of the case does not appear to be in conformity with 

law. The result of the acts complained of was prejudicial 

to the defendant, and denied him the fair and unbiased
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consideration of the legitimate evidence by the jury to 
which he was entitled. The prosecution appears to have 
been conducted on the theory that the accused was a hard 
character, which fact should be considered by the jury in 
determining his guilt of the crime charged. A police offli
cer was on the witness stand, and was asked by the prose
cution how long he had known the accused. The question 
was objected to. It was then stated by the prosecutor: "I 
want to show that he [the witness] has known him [the 
accused] a long time and had him under observation for 
other jobs." Objections and exceptions were taken to the 
statement, and the jury advised by the court to disregard 
the remarks by the prosecuting attorney as to what he 
wanted to prove. While a reasonable effort was made by 
the court to cure the error, we are not sure its evil effect 
was entirely neutralized. The poisoned shaft had sped its 
way, and it is difficult to conceive how the jury could there
after have been oblivious of or ignored the fact that the 
accused was a suspicious character, and under police sur
veillance, because believed to be engaged in the perpetra
tion of "other jobs," or, in other words, in the corn mission 
of different crimes which are constantly occurring in met
ropolitan cities where the vicious and criminally inclined 
are wont to congregate. The statement, without reproof 
from the court, was highly prejudicial, and most damaging 
to the character of the defendant, and its insidious influ
ences were set in motion in a way wholly unauthorized. A 
mere statement to disrerard the remark probably fell short 
of effecting the desired object. The statement of what the 
state wanted to show was, in effect, an offer to prove the 
fact stated, with the means of doing so in the person of 
the police officer then on the witness stand, and in the 
presence of the jury. Can there be any serious doubt in 
the mind of any that, with the scene before the jury as then 
enacted, the statement carried conviction as to the truth 
of the fact offered to be proved? And probably it was true, 
but whether true or not it could have no legitimate bearing 
on the question of the guilt of the defendant of the offense
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then being investigated. It vationally follows that for the 
remainder of the trial the minds of the jury were poisoned 
regarding the defendant. There was ever before them and 
held up to their view the suggestion that the accnsed was a 
police suspect, guilty of various crimes, and for that reason 
it was more probable that he was guilty of the one charged.  
In Krum v. State, 19 Nebr., 728, regarding a like ques
tion, it is pertinently observed by MAXWVELL, C. J. * "In 
St. Louis v. State, 8 Nebr., 405, 411, where an improper 
question was asked and excluded, this court refused 
to reverse the case for that cause alone. A di fterent rule, 
however, may obtain where there is an offer of evidence 
which is clearly incompetent, as that the defendant has 
committed a crime other than that with which he is 

charged. The effect of such an offer can not fail to be 
prejudicial to the accused on the minds of the jury, and 
nothing that the court can say will entirely obliterate the 

effect. Cases are to be tried upon the evidence, and the 
guilt of the accused determined from that alone, and no 
prosecuting officer should be permitted to supply its place 

with prejudice." Leahy v. State, 31 Nebr., 566, was a 

prosecution where the accused was a witness in his own be
half, and -was asked in cross-examination if he had not 

been guilty of attempting to commit a similar crime soon 

after the time of the one he was being tried for, the prose

cuting officer, when objection was made, stating that it 

was intended to follow the matter up, and show that such 

was the case. The witness had been summoned, by which 

it was expected to prove such fact, and in explanation it 

was said on behalf of the state that, in the opinion of the 

prosecutor, he had the right to show such fact. It was 

held that the conduct of the prosecutor was unwarranted 

and prejudicial to the accused. In a civil case (Chicago, 
B. & Q. R. Co. v. Kellogg, 55 Nebr., 748), after discussing 

the subject as affecting the trial of civil cases, it is said by 
the present chief justice: "We do not, however, wish to be 

understood as holding that a rebuke from the court, or 

even a complete retraction by the offending counsel, is in
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all cases of this kind a sovereign remedy. If the transgres
sion be flagrant-if the offensive remark has stricken deep, 
and is of such a character that neither rebuke nor retrac
tion can entirely destroy its sinister influence--a new 
trial should be promptly awarded, regardless of the want 
of an objection and exception,"-citing Florence Cotton 
& Iron Co. v. Field, 16 So. Rep. [Ala.], 538; Bullard v.  
Boston & M. R., 64 N. H., 27, 10 Am. St. Rep., 367, 27 Am..  
& Eng. R. Cases, 119; Cleveland Paper Co. v. Banks, 14 
Nebr., 20; Ashland Live Stock Co. v. May, 51 Nebr., 474; 
Tucker v. Hoeuniker, 41 N. H., 317; Martin v. State, 63 
Miss., 305; Emudlph v. Landwerlen, 92 Ind., 34.  

Were the statements we have been considering the only 
act in the nature of misconduct on the part of the assistant 
prosecutor, regarding which merited criticism can be 
urged, we would hesitate before holding the act so preju
dicially erroneous, in view of the court's direction to the 
jury to disregard it, as to, on that ground alone, call for a 
reversal of the judgment. This statement, made while a 
police officer was on the stand as a witness on behalf of 
the state, appears to be but the beginning of an effort, prob
ably unintentional, to unduly influence the jury in an un
authorized way. In the cross-examination of the accused 
while a witness for himself, several questions were asked, 
of a series for the most part improper and incompetent, 
and well calculated to lead the jury astray, and to deny 
to the accused the same treatment as a witness, as that 
accorded to all other witnesses. In several questions pro
pounded in cross-examination the accused was asked: 
"Have you ever been arrested before?" "Have you ever 
been convicted of a crime?" "Isn't it a fact, Mr. Leo, that 
you have served time in the penitentiary in the state of 
Nebraska?" "Have you ever been convicted of a crime and 
sent to the state penitentiary at Lincoln as a punishment 
for that crime?" "And you never at any time were con
victed of a felony, and sent to the state penitentiary of the 
8tate of Nebraska, at Lincoln?" Some of these questions 
were answered in the negative and some, on the objections
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of defendant's counsel, were unanswered. It does not 

appear, nor have we any reason to believe, that the defend

ant had ever before been convicted of a felony, or that the 

questions were asked under the provisions of section 338 

of the Code, providing that a witness may be interrogated 

as to his previous conviction of a felony for the purpose of 

affecting the credibility of such witness. We are war

ranted in assuming this, because the prosecution offered 

no competent evidence of that fact. The records showing 

suchi conviction must have been accessible to the state, and, 
when not produced, we can only infer that no such record 

was in existence; and, if that be true, then an unfair ad

vantage was taken of the accused by an effort, ostensibly 

for the purpose of laying the foundation for the introduc

tion of the record of conviction, to ask many incompetent, 

improper and prejudicial questions which could have no 

other object than to unduly influence the jury to defend

ant's prejudice. The section referred to provides: "A 

witness may be interrogated as to his previous conviction 

of a felony. But no other proof of such conviction is com

petent except the record thereof." The scope and effect of 

this section is to allow the witness to be interrogated as to 

whether he has before been convicted of a felony, calling 

his attention thereto, so that he ma'y make admission 

thereof, or the introduction of the record of such convic

tion in evidence. Young Men's Christian Association v.  

Rawlings, 60 Nebr., 377. It is not contemplated by the 

statute that an accused, when a witness in his own behalf, 

should be treated differently from other witnesses, or that 

the statute should be used as a cover to ask incompetent or 

improper questions, calculated to prejudice the accused 

before the jury by whom he is being tried. The questions, 

in the way in which they were put to the defendant, can 

hardly be regarded as for any other purpose than to en

gender in the minds of a jury the belief that the accused 

was addicted to criminal acts, and had been guilty of other 

independent and distinct offenses than the one for which 

he was being tried. This could serve no lawful purpose in
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establishing his guilt of the crime charged, and must, we 
think, be regarded so unwarranted as to amount to pre
judicial error. In Elliott v. State, 34 Nebr., 48, it is said: 
"Such cross-examination is highly improper and can not 
fail to be prejudicial. A prosecuting oficer, in his zeal to 
enforce the law must not forget that he also occupies a 
semi-judicial position, and that his duty requires him to 
resort to no questionable or improper means to secure a 
conviction. * * * The questions quoted and others of 
like kind must have been prejudicial to the accused. Where 
a defendant in a criminal case offers himself as a witness 
on his own behalf, he is subject to the same rules of cross
examination as other witnesses, and it is the duty of the 
court to keep the cross-examination within the law." And 
in Marion v. State, 16 Nebr., 349, it is held: "When in a 
prosecution for murder the defendant on his trial becomes 
a witness in his own behalf, it is incompetent on cross-ex
amination, for the purpose of affecting his credibility as a 
witness, to ask him if he had not pleaded guilty to a peni
tentiary offense in another state; the entering of a plea of 
guilty without judgment or sentence not being a conviction 
within the meaning of section 338 of the Civil Code of 
Nebraska." In the opinion is found a discussion of the 
meaning of the words "conviction of a felony." Says the 
supreme court of California: "Equally with the court, the 
district attorney, as the representative of law and justice, 
should be fair and impartial. He should remember that it 
is not his sole duty to convict, and that to use his official 
position to obtain a verdict by illegitimate and unfair 
means is to bring his office and the courts into distrust." 
People v. Lee Chuck, 78 Cal., 317, 329. In People v. Wells, 
34 Pac. Rep. [Cal.], 1078, the subject is exhaustively 
discussed, and many authorities cited and quoted from, 
establishing the rule that, when an unfair advantage 
is gained over ai accused by improper methods of 
practice while conducting the prosecution, it will be 
deemed prejudicial, and a new trial granted. At the close 
of the opinion it is said: "Therefore the credibility of ap-
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pellant was a most important matter in the case, and 
whatever tended to impair that credibility was material in 
the highest degree; and that the conduct of the prosecuting 
attorney so tended is entirely clear. It is too much the 
habit of prosecuting officers to assume beforehand that a 
defendant is guilty, and then expect to have the established 
rules of evidence twisted, and all the features of a fair trial 
distorted, in order to secure a conviction. If a defendant 
can not be fairly convicted, he should not be convicted at 
all; and to hold otherwise would be to provide ways and 
means for the conviction of the innocent." See also Peo
ple v. Cahoon, 50 N. W. Rep. [Mich.], 384.  

The series of questions asked the accused in the case at 
bar, and statements made by the assistant prosecutor, to 
which we have adverted, were a departure from legal 
methods which should obtain in the prosecution of those 

charged with the commission of felonies, and prejudicial to 
his rights, preventing a fair and impartial trial, such as he 

is lawfully entitled to; and because of which and for the 
reasons first stated, the judgment must be reversed and the 
cause remanded for further proceedings.  

REVERSED AND REMANDED.  

NOTE.-The case of Krum v. State, 19 Nebr., 728, 730, cited in the 
foregoing, contains a tender of proof by the district attorney, who 

was also of counsel in the supreme court. Judge MAXWELL'S Com
ment cited in the foregoing opinion was upon that tender of proof.  

The tender of proof is found on pages 729 and 730 of the nineteenth 
volume of the Nebraska Reports. The purpose of that tender of 

proof, was to prove an escape or flight from justice as a circumstance 

tending to prove guilt. Escape, disguise and similar acts afford, in 

connection with other proof, the basis from which guilt may be in

ferred. Wharton, Criminal Evidence, pars. 714, 750; State v. Williams, 

54 Mo., 170; Fanning v. State, 14 Mo., 386. The case of Krum v. State, 

supra, was reversed because the word "any" appeared in place of 

"all" in an instruction. This was probably a mistake in copying due 
to illegible chirography.-REPORTER.
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LUSETTA J. SOLT ET AL., APPELLEES, v. LEWIs C. ANDERSON, 
APPELLANT.* 

FILED FEBRUARY 6, 1902. No. 9,457.  

Commissioner's opinion,.Department No. 1.  

1. Secundum Allegata et Probata. Recovery must in all cases be 
secundum allcata et probatt.  

2. Petition: REPLY: FINDINGS. Allegations of a reply are to be con
sidered in connection with the petition, and if the whole taken 
together is inconsistent with the findings of the trial court, the 
latter can not be sustained. Paragraph 3 of syllabus to former 
opinion in this case, so far modified.  

3. Sale of Homestead: ACKNOWLEDGMENT. Where a contract for the 
sale of a family homestead is not acknowledged by the vendors, 
it is not enforceable specifically against them, and, consequently, 
can not, while it remains in that condition, be enforced spe
cifically against the other party.  

APPEAL from the district court for Hamilton county.  
Heard below before SEDGWICK, J. Rehearing of case re
ported in 62 Nebr., 153. Judgment below reversed.  

John M. Day, for appellant.  

1ainer & Smith and D. A. Scovill, contra.  

HASTINGS, C.  
Rehearing of case which appears in 62 Nebr., 153. A 

rehearing was asked as to two questions: First, whether 
plaintiff is bound by the allegation in her reply that the 
premises in question were the family homestead, when the 
contract sought to be specifically enforced was made, and 
is to be treated as if it appeared among the allegations of 
her petition in determining whether or not the relief al
lowed by the trial court is secundum allegata et probata; 
and, second, whether or not, granting that plaintiff was 
entitled to the decree, the amount is excessive.  

With regard to the first question, the conclusion is 
reached in the original opinion that because, by section 134 

*Rehearing allowed.
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of the Code, the allegations of the reply are to be deemed 
controverted, therefore plaintiff is not bound by any state
ments contained in it, and that this court can not, in pass
ing upon the.propriety of the relief which the trial court 
granted plaintiff, assume such statements in the reply to 
be true. On reconsideration, we are constrained to think 
that the allegations of the reply must be included in plain
tiff's allegata. It seems clear that the facts set forth in the 
reply must be considered in connection with those set 
forth in the petition, in determining whether or not the 
pleadings support the decree of the trial court. The fact 
that the statute provides that these statements in the reply 
shall be deemed controverted without further denial, does 
not warrant the court in disregarding the reply in consid
ering this question. We have, then, a petition setting forth 
the ownership of this land, the making of the contract with 
the defendant, Anderson, to sell it to him, his failure to 
perform that contract, and the willingness, but no tender 
of performance, on plaintiff's part.  

The answer of Anderson claims, first, a subsequent oral 
agreement, accompanying the, payment of the second $50, 
that, in case he failed to make subsequent payments, he 
should forfeit the $100 paid and the contract to be at an 
end; that he elected to rescind, and plaintiff accepted the 
rescission, admitted her husband's failure to deed when 

demand was made, and treated the premises as owner by 
removing improvements and felling trees. He also alleges 
the sale of the land pending this action upon the prior 
mortgage, and that thereby plaintiff has permitted it to 
become impossible for her to carry out her contract. He 
has some allegations as to judgment liens, but they are too 
indefinite to consider, and, in view of the proof offered as 
to them, the trial court seems to have been entirely right 
in refusing him permission to amend.  

Subsequently the guardian ad litem for the minor de

fendants filed his answer and cross-bill, making substan
tially the same allegations as the plaintiff, to which Ander
son filed the same answer as he had done to plaintiff's

VOL. 63] JANUARY TERM, 1902. . 7 35



Solt v. Anderson.  

petition. The plaintiff, administratrix, filed a reply to 
Anderson's answer, in which she stated that at and prior 
to the making of the contract of sale, the premises were the 
family homestead of herself and husband, and were so 
occupied as a homestead up to the death of her husband, in 
October, 1894, and that the premises were worth less than 
the sum of $1,500 above the incumbrances; that defendant 
Anderson had permitted the first mortgage to be foreclosed 
and the premises sold, by reason of his own neglect and 
failure to perform his contract and protect the title thereto.  
It seems, from a somewhat careful examination of the 
record, that no proof was offered, and nothing more ever 
said in the trial court, with regard to the homestead-char
acter of these premises, beyond the filing of this reply. If, 
however, plaintiff's case is to depend upon her allegations, 
and her petition and reply are to be construed together, 
they are not sufficient to disclose a binding contract of sale 
on the part of herself and husband. There is no allegation 
that it was acknowledged as required by Compiled Stat
utes, chapter 36, section 4.  

It is claimed that the allegations of this reply. are not 
binding upon the minor codefendants. To this it must be 
said that the decree is in favor of the plaintiff, and calls for 
a recovery by her and on behalf of the estate. She is the 
accredited representative of the estate, and her allegations 
must be held to bind it as far as they go. The petition and 
reply, taken together, as above stated, do not disclose a 
valid contract for the sale of these premises. There is 
neither allegation nor proof of any performance of the 
contract, partial or complete, on the part of the vendors.  
There is not even an allegation of tender of perform
ance on their part. There is no aider by reason of the 
statements of the answer. The question remains, then, 
whether, in the absence of such performance or tender of 
performance by those not bound, the right of specific per
formance accrues to them upon this contract where there 
is no mutuality. The contract is unenforceable as against 
the vendors, so far as any allegations, or for that matter
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any proof, tendered by either party go to show. Horbach 
v. Tyrrell, 48 Nebr., 514, 517. Of course, the rule that he 
who has made his contract in such form that it can not be 
specifically enforced against him can not specifically en
force it has many exceptions; one of them is that a vendee 
who has not himself signed the contract, and as to whom it 
is voidable under the statute of frauds, may yet specifically 
enforce it. His exemption under the statute, being one 
that must be pleaded, is waived by his commencing action, 
and the right is deemed complete. So a cestui que trust 
who may either affirm or disaffirm a contract with his trus
tee, may specifically enforce one though it could not be en
forced against him. His privilege extends to the remedy.  

In case, however, of a contract to sell a homestead, it 
would seem that the rule which says that where a contract 
was intended to bind both parties, and for any reason one 
of them is not bound, he can not compel specific perform
ance by the other should be applied. 3 Pomeroy, 7quity 
Jurisprudence, sec. 1405, note. A minor can no more en
force specifically his contract, than it can be specifically 
enforced against him. After he has come of age, and has 
ratified it, no such disability remains. In the case of an 
agreement as to a homestead, not executed in accordance 
with the statute, the institution of an actionwould be no 
waiver of the statute's protection. There would be nothing 
to prevent a dismissal, and a claim of the immunity from 
obligation to go on, at any stage of the proceedings. To 
allow an action for specific performance to proceed under 
such circumstances would be plainly inequitable.  

A somewhat careful search of cases cited by counsel and 
of the text-books and digests on this subject, has failed to 
show us a case where the right to enforce against the 
vendee a cont-act for sale of a homestead has been con
sidered. The right to enforce it against the seller, when 
not duly executed by both husband and wife, has been 
denied in this state. Larson v. Butts, 22 Nebr., 370; Hyde 
v. McConnell, 42 Nebr., 50, semble. In this case, too, the 
right of the administratrix to waive the homestead claim 
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and bring this action, is doubtful. The statute under which 
she is proceeding provides for a decree, "in all cases where 
such deceased person, if living, might be compelled to ex
ecute such conveyance." Compiled Statutes, ch. 23, sec.  
323. Section 335a of the same chapter, giving the rep
resentative a right to proceed, refers to this section, and 
the written contract referred to is undoubtedly intended to 
be an enforceable one. We are cited to no authority on 
the part of the administratrix to waive this homestead 
character of the premises in question after the death of the 
husband. As above indicated, it does not seem that merely 
commencing an action would be such a waiver. It would 
seem to require a tender of a duly-executed contract or 
conveyance. That, of course, is no longer possible in this 
case.  

It is with much hesitation that an objection which was 
not made to the lower court, viz., that it appears from the 
record by plaintiff's allegations that the premises are a 
homestead, that it does not appear that the contract of sale 
was acknowledged and enforceable against the vendors, 
and therefore it is not shown to be enforceable against the 
vendee, is sustained. It seems, however, firmly established 
that an objection that the pleadings do not sustain the 
judgment or decree may be raised for the first time in this 
court. Hudelson v. First Nat. Bank of Tobias, 51 Nebr., 
557, 568; Kemper v. Renshaw, 58 Nebr., 513. It would seem 
that while the contract was not enforceable specifically, it 
was not void. There is no public policy against the free 
disposition of the homestead. Probably some amendment 
of pleadings will be necessary, but otherwise we do not see 
why the action may not proceed as one for damages. Possi
bly it may be claimed that the decisions of this court, under 
the statute above cited, made the contract in question abso
lutely void. In that case it would not support an action 
for damages. That question, however, is not before us 
and is not decided. We are entitled to have the assistance 
of counsel in solving it. If we were not apparently com
pelled to hold otherwise in this very case, we would say we 
were entitled to the help of the trial court.
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It is therefore recommended that the judgment of the 
district court be reversed, and the cause remanded for fur
ther proceedings.  

DAY and KIRKPATRICK, Cc., concur.  

By the Court: For the reasons given in the foregoing 
opinion, the judgment of the district court is reversed and 
the cause remanded for further proceedings.  

REVERSED AND REMANDED.  

SWIFT & COMPANY v. EDWARD BLEISE.  

FILED FEBRUARY 6, 1902. No. 10,691.  

Commissioner's opinion, Department No. 1.  

1. Corporation: FOREMAN: ALLEGATION: AvrnouITY: EVIDENCE: On

JECTION. Allegation that defendant corporation did certain 
things by its foreman is a sufficient allegation of the latter's 
authority, as against an objection to all evidence at the trial.  

2. - : - : FELLOw-SERVANT: NEGLIGENcE. Negligent act of a 

foreman, with general control and authority to employ and dis
charge workmen, in ordering a subject workman upon an ele

vator, and himself operating the elevator with negligence, to 
the workman's injury, held, properly regarded by the trial court 
as not the act of a fellow-servant but of a vice-principal.  

3. Instruction: ANsWER: LAMENESS. Instruction that defendant's 

answer denied lameness of plaintiff, where answer really denied 
that it was caused by defendant, and by the means alleged, held 
prejudicial error, where there was evidence tending to show a 
previously existing lameness.  

4. Sefusal of Instruction: DAMAGE: EVIDENCE. Refusal of instruction 

to effect that defendant Was not responsible for damage eused 
by want of reasonable care on plaintiff's part after the alleged 
injury, held erroneous, where evidence had been admitted, \vith
out objection, tending to show that plaintiff's condition, ex
pense, and suffering were in part due to his failure to exercise 

reasonable care after the hurt received.  

ERROR from the district court for Douglas county. Tried 

below before BAKER, J. Reversed.



Swift & Co. v. Bleise.  

I. R. Andrews, for plaintiff in error.  

Ed P. Smith and James B. Sheean, contra.  

HASTINGS, C.  

Thirty-seven assignments of error are made in this case.  
Comparatively few of them, however, are urged by counsel, 
and only those will be considered. The first is that the 
petition does not state a cause of action, for the reason that 
it is nowhere alleged that the foreman, Fred Apel, had au
thority or control over the plaintiff, or that it was any 
part of his duty to operate the elevator in question. The 
defendant company says that such an allegation was neces
sary to disclose a right'of action against it. The plaintiff's 
claim in this action is that he was ordered by the defend
ant, through its foreman, Mr. Apel, to place two trucks 
upon the elevator in defendant's packing house, and to go 
down into the lower part of said building to obtain ma
terial for sausages required on the sixth floor, for the pur
pose of smoking them; that the elevator man was absent, 
and the foreman instructed plaintiff to place himself and 
the trucks upon the elevator, and that it would be operated 
by the foreman himself; that he did so; that the foreman 
attempted to manage the elevator and lower it, but was 
ignorant of its manner of operation, and incompetent to 
perform such duties, and lowered the elevator so carelessly, 
negligently and recklessly, and with such want of skill that 
it fell to the bottom of the building with such violence 
that plaintiff was thrown against its floor and upon the 
trucks, and sustained injury in the breaking of the knee 
cap of his left leg, injuring the tendons and ligaments con
nected with it, and was otherwise bruised; that his injuries 
were caused by the ignorance, carelessness, negligence and 
lack of skill of the foreman, of which plaintiff was not 
previously advised. The answer admits that defendant is 
a corporation; admits that plaintiff was in its service prior 
to August 3, 1894, and, with other employees, accustomed
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to use the elevator and go up and down with trucks "as di
rected"; that Apel operated the elevator in which the plain
tiff was descending; denies that plaintiff was injured as al
leged; denies that the alleged "lameness and stiffness in 
his left knee, as well as his suffering in body and mind, is 
in anywise owing to or the result of any injury received 
by him in going down in said elevator, as set forth in said 
plaintiff's petition"; and denies generally.  

/ Plaintiff's allegation was that defendant ordered these 
things to be done, and the admission is that the plaintiff 
was accustomed to use this elevator "as directed." Ordina
rily, it is sufficient to enable one to introduce proof of acts 
done by means of an agent to allege that the principal did 
it. Bank of the Metropolis v. Guttschlick, 14 Pet. [U. S.], 
19; Hoosac Mining & Milling Co. v. Donat, 10 Colo:, 
529; Edison Electric Light Co. v. United States Electric 
Lighting Co., 35 Fed. Rep., 134; Burnham v. City of 
Ailwaukee, 69 Wis., -379, 34 N. W. Rep., 389; Todd v.  
Minneapolis & St. L. R. Co., 37 Minn., 358, 35 N. W.  
Rep., 5. Of course, the defendant corporation could 
act only by an agent. It would seem that the allegations 
here are sufficient to indicate, at least after a verdict, that 
the several directions which plaintiff is alleged to. have re
ceived came from defendant by authority, and that Apel 
had, with defendant's assent, control of the appliances 
which it is admitted that plaintiff was accustomed to use 
"as directed."y. Assuming, then, that Apel's authority is 
sufficiently indicated, the question is whether the injury, 
under the circumstances, is simply a result of the acts of a 

fellow servant-a risk which the plaintiff had assumed
or of negligence by a vice principal. Undoubtedly the 
simple fact that Apel was foreman would not cause an 
injury arising from his merely assisting in the work, en
tirely independent and apart from any exercise of author
ity by him, to be imputed to the employer. No decisions 
of this court, nor of any other, have been called to our 
attention which preclude the same person acting at differ
ent times in different capacities. He might be foreman at
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one time, and assistant workman at another, and that all 
on the same day and in the same place, so far as any de
cisions cited here are concerned. Counsel for the defend
ant is entirely correct in saying that the decisions of this 
court do not hold "that the master is liable for the personal 
act of the foreman, wholly disconnected with his duties of 
supervision." Liability for the acts of a vice principal is, 
in this state, derived from the authority given him, and, of 
course, can not be separated from an exercise of that au
thority. The question here is, whether or not the action 
of Apel in ordering the plaintiff on the elevator with the 
trucks, and in himself undertaking the task of lowering 
him, were so far separate transactions that the latter is. to 
be considered as wholly distinct from the duty of super
vision. It would not seem so. If the doctrine of responsi
bility for the act of the vice principal is to be derived from 
his authority, it ought to be applied whenever the vice prin
cipal's negligence coincides with an exercise of that au
thority. The position of plaintiff is quite different from 
that in which he would have obeen if .he had at his own 
instance, and without specific direction, entered upon the 
elevator with the trucks, and a fellow-workman, or even 
the foreman himself had simply volunteered to lower the 
elevator. ' He would have been taking the risk himself.  
Here he was ordered into the elevator with the trucks by 
the foreman, who is conceded to have had the authority, in 
fact, and the right to employ and discharge workmen. His 
refusal would undoubtedly have cost him his place.  
While carrying out this order he was injured, as the jury 
find, by the fault of this foreman. The trial court held that 
under such circumstances the negligence of the foreman is 
to be deemed the negligence of his employer. In this re
spect we are unable to distinguish this case from Crystal 
Ice Co. v. Sherlook, 37 Nebr., 19; Sioux City & P. R. Co. v.  
Sniith, 22 Nebr., 775; and New Omaha Thomson-Houston 
Electric Light Co. v. Baldwin, 62 Nebr., 180. The negli
gent act was not by any means wholly disconnected with 
his duties of supervision. It was the direct result of his

742 NEBRASKA REPORTS. [VOL. 63



Swift & Co. v. Bleise.  

exercise of those duties in giving orders to, and directing 
the movements of, plaintiff in connection with his own 
contemporaneous acts. To hold that the sole cause of the 
injury was the bad manipulation of the elevator, is to ig
nore a large part of the transaction, and the important 
part, so far as plaintiff's position is concerned. That 
manipulation was only a part of the.foreman's authorita
tive arrangements.  

There are various errors complained of in the giving and 
refusal of instructions, which must be noted. The first is 
a complaint that the trial court misstated defendant's 
answer. The statement in paragraph two of the instruc
tions is, "defendant denies that the plaintiff was injured 
in the manner and form as stated in his petition, and 

denies the alleged lameness of the defendant, and denies 

each and every other allegation." This instruction given 

on the court's own motion is in accordance with certain re
fusals of instructions asked by the defendant, which will 

be considered later. The defendant complains that it in

dicates a'complete denial of any injury to the plaintiff and 

any lameness on his part, whereas the answer is a denial 

that plaintiff was injured as alleged, and a denial "that 

the alleged lameness and stiffness in his left knee as well 

as his suffering in body and mind is in anywise owing to, 

or the result of any injury received by him, while going 

down in said elevator as set forth in said plaintiff's peti

tion." That this is quite decidedly a different matter from 

a complete denial that any injury was received, or that any 

lameness existed at the time of the trial, must be conceded.  

In some states of the evidence it might be entirely un

prejudicial. In this case, however, we find that plaintiff, in 

his brief, concedes "there was some, evidence received, 

which, if the proper issues had been raised by the answer, 

might have entitled the defendant to have submitted to the 

jury the question of the condition of the plaintiff's knee 

prior to the accident and also whether or not the injury 

was aggravated by his own conduct." 

By instruction No. 10 defendant asked the court to
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charge that it was the plaintiff's duty to take all reason
able care of the injured knee, and that if he failed to take 
such care, and conducted himself in a manner to aggravate 
and enhance the alleged injury, and on account of his fail
ure the injury was increased or enhanced, he was not 
entitled to damages which resulted from his failure 
to take such proper and reasonable care. This instruc
tion was refused. It has to be admitted that the matter 
sought by the above instruction to be laid before the jury 
was not specifically pleaded. It is claimed on behalf of 
plaintiff, in the first place, that any error in refusing said 
instruction was cured by the general instruction on dam
ages given by the court in its No. 5. This instruction was 
as follows: "You are instructed that if you find for the 
plaintiff you will assess the damages to which you believe 
him entitled as shown by the evidence. In so doing you 
should allow him his necessary expenses for treatment of 
his injuries while in the hospital, and reasonable compen
sation for his loss of time in consequence of the injuries in
flicted upon him, if you find such injuries were inflicted 
upon him through the carelessness, neglect or negligence of 
the defendant, as hereinbefore explained; a just and rea
sonable compensation on account of the pain and suffering, 
if any has been shown by the evidence, caused by said 
injuries; and if you find from the evidence that the plain
tiff's injuries are permanent, and that a partial disability 
resulting from these injuries will continue in the future, 
you may allow plaintiff something also on account of such 
future disability, taking care that such allowance is just 
and reasonable, and supported by a preponderance of the 
evidence." 

This instruction, it will be observed, while very clearly 
stated and placing the proper elements of damages dis
tinctly before the jury, contains no exception as to aggra
vation by plaintiff's carelessness, or as to the considera
tion of his previous condition. We do not see how this 
instruction No. 5, while admittedly correct in stating the 
positive elements which go to make up the damages in a
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case of this kind, can be held to take the place of defend
ant's requested instruction as to the negative elements 
which it is admitted the evidence in this case developed.  
Counsel for plaintiff contends that instruction No. 10 was 
not embraced within the issues; that this matter of subse

quent conduct of plaintiff, and of his previous condition, 
must be specifically pleaded in order to be available by way 
of instruction. Of course. if this is true, the evidence was 
not admissible under the pleadings, and the failure to sub
mit it by instructions can not be complained of. Union 
P. R. (o. v. Elliott, 64 Nebt., 299, 305; Ohicago, B. & Q.  
R. Co. v. Oyster, 58 Nebr., 1, and Union Stock-Yards Co.  
v. Goodwin, 57 Nebr., 138, are cited to uphold this con

tention. All three of these cases are holdings that 

contributory negligence, as a defense to an action, 
must be alleged. They are not cases holding that 

mere proof in reduction of damages must be based 

upon. a specific allegation; nor do they hold that a 

defendant is not entitled to have the effect of such evidence 

stated to the jury, in the absence of specific allegations.  

Instruction No. 10 asked only that the evidence be con

sidered in reduction of damages, and it would seem that 

evidence for that purpose was competent, and an instruc

tion submitting such evidence to the jury right and proper, 

without any specific allegation. Such matters are pecul

iarly within the knowledge of plaintiff. They are liable 

not to come to defendant's knowledge until the trial, and, 
if they appear for the first time in the course of it, they are 

proper matters for the jury's consideration. They would 

seem to be distinctly part of those matters in mitigation of 

the injury, rather than of damages actually arising from it, 
which Greenleaf says may always be shown. 2 Greenleaf 

[Lewis's ed.], sec 266; City of Crete v. Childs, 11 Nebr., 
252; 1 Ency. Pl. & Pr., 827. The defendant would seem to 

have the right to have them submitted in a properly drawn 

instruction for that purpose. This was especially true in 

connection with the version of defendant's answer which 

was given by the trial court to the jury. The instruction
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given, with the refusal of the one requested by defendant, 
would indicate that the court's view was either the one 
now taken by the plaintiff's counsel, that the matter was 
not in issue, or else one which plaintiff's brief admits was 
wrong, namely, that there was no evidence to support it.  
It would seem that there was error, and error liable to be 
prejudicial, in the two, taken together.  

-The other complaints of both instructions given and 
those refused are based upon the defendant's assumption 
that the injury was the result of Apel's personal act, and 
not the result of any act of himself as foreman; and, as we 
have not deemed that contention well taken, it is not neces 
sary to consider them further.  

Complaint is made because of the refusal of the trial 
court to permit defendant to prove that the falling of the 
elevator five floors would have resulted in the breaking of 
its frame. It was objected to as incompetent, and it must 
be said that there is no showing that the witness knew any.  
thing more about that part of the matter than the jurors 
themselves might be presumed to know. Whether opinion 
evidence should be taken on this subject at all was prob
ably discretionary with the court, but, at all events, the 
qualification of the witness is not shown to have been such 
that his answers would have been valuable.  

Complaint is made of the misconduct of two of the 
jurors in taking notes of the evidence at the trial. We are 
not prepared to say that this was misconduct, in and of 
itself. It is difficult to conceive how this could have 
happened to any great extent in a public trial without com
ing to a diligent defendant's knowledge, and if it did, of 
course, error would be waived if no objection was taken.  
In. some of the states, taking notes by jurors is expressly 
authorized by statute. It does not seem to be necessarily 
prejudicial. It is not claimed that any prejudicial circum
stance beyond the bare fact that two of the jurors took 
shorthand notes of greater or less extent, is shown. From 
the affidavits of one of the note takers and of other jurors` 
the trial court would have been amply warranted in finding
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that shorthand notes were taken by Smith and Weinberger, 
but were not read or referred tQ in the jury room. This 
would not, in our opinion, call for a reversal of the case.  

The complaint .of prejudice on the part of the juror 
Adams, it is not necessary to discuss, as he can not serve 
again on this case.  

For the error in telling the jury that defendant -denied 
the lameness, and in refusing to instruct that defendant 
was not responsible for any additional injury caused by 
plaintiff's own carelessness and neglect of reasonable sub
sequent precautions, the cause should be reversed.  

It is therefore recommended that the cause be reversed 
and remanded for further proceedings.  

DAY and KIRKPATRICK, CC., concur.  

By the Court: For the reasons stated in the foregoing 
opinion, the judgment of the district court is reversed, and 
the cause remanded for further proceedings.  

REVERSED AND REMANDED.  

FRANCES R. WILLIA MS V. FRANK PARKS ET AL.  

FILED FEBRUARY 6, 1902. No. 10,975.  

Commissioner's opinion, Department No. 1.  

1. Promissory Note: PROTEST: INSTRUCTION. Instruction sent with a 
note forwarded by one babk to another for the purpose of 
collection, "to protest," hield to mean, and to have been under
stood to mean by the notary, to whose attention it was called, 
that the necessary steps to bind indorsers were to be taken.  

2. rTturn of Protest. While a prompt return to the sender of a pro
test, showing no notice to an indorser, would have enabled it 

to serve notice in time, having entrusted that dity to notary, 

it was not bound to make examination to see whether it was 

done. He should either have discharged the duty, or called 
attention to the fact that it was not done.
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3. Notary: AcTIoN ON BOND: LIAUTIITY. Giving notice of dishonor 
of protested paper, is, in the absence of contrary instruction, 
an official duty of a notary public, in Nebraska, for neglect of 
which an action is maintainable by the oirty injured upon his 
official bond.  

ERROR from the district court for Lancaster county.  
Tried below before FROST, J. Reversed.  

Morning & Berge, for plaintiff in error.  

Ames & Ames and Wilson & Brown, contra.  

HASTINGS, C.  

Plaintiff's amended petition in this case sets out a note 
for $1,500 made and delivered by one C. J. Hale, in 1889 to 
the Nebraska Wesleyan University, with interest coupons 
attached, for interest at 8 per cent., due July 24, 1894, and 
payable at the State National Bank, of Lincoln, Nebraska; 
that this note was for value, sold and delivered to Miles & 
Thompson, with indorsement as follows:' "The Nebraska 
Wesleyan University, By W. G. Miller, Pres. Bd. Trustees, 
C. A. Atkinson, Secy.";-and was afterwards sold for 
value, in the ordinary course of business, to the plaintiff, 
with the following guarantee: "We guarantee the pay
ment of this note principal and interest at the First Na
tional Bank of Davenport, Iowa, as it becomes due without 
expense to the holder of the note. J. L. Miles. James 
Thompson"; that on July 23, the plaintiff caused the note 
to be sent to the First National Bank of Lincoln for collec
tion, with instructions to present and demand payment of 
it, and, in the event of refusal, to properly protest, and give 
notice of the non-payment to the Nebraska Wesleyan Uni
versity; that the defendant Parks was a notary public and 
the defendants Harwood and Hanna, his bondsmen; that 
Parks was an employee of the First National Bank, and on 
July 27, 1894, the note was turned over to him as notary 
public with instructions to present for payment, and, if 
refused, to protest, and give notice to the university, and
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take such steps as were necessary to hold it liable, all of 
which he undertook to do; that he failed, negligently, to 
give notice to the university, and thereby it was dis
charged; that suit was brought against the university in 
February, 1895, upon the note, and it set up the failure to 
give it requisite notice and judgment was rendered in its 
favor; that the maker of the note, C. J. Hale, is and has 
been ever since before its maturity, insolvent and out of 
the jurisdiction; that the guarantors are both dead and 
their estates insolvent; that the university is solvent and 
financially responsible, and, by the failure of Parks to give 
it due notice, plaintiff has suffered damages to the extent of 
$1,500, and interest at 8 per cent. per annum from Novem
ber 24, 1891. The defendants admit the making and de
livery of the note; admit that it was sent to the First Na
tional Bank for collection, but deny that any instructions 
were given with it. They admit that Parks was a notary, 
and the other defendants sureties on his official bond, 
and that the bank turned the note over to him at 
maturity, but deny that it gave him any instructions 
with reference to the notice of non-payment to the uni
versity, and deny the allegations of failure. They also 
allege that Parks was an employee of the bank; was ap
pointed a notary for the bank's convenience, that he might 
protest its own paper and such as it had for collection;.  
that it procured the sureties to sign his bond; that he 
acted solely for the bank as its clerk and agent, and re
ceived no compensation for such services as notary public, 
either from the plaintiff or from the bank; and that as 
agent and employee of the bank, he presented and protested 
the note in due form of law. The reply was a general de
nial. The action was tried to the court, which entered a 
general finding for the defendants and a judgment of dis
missal and for costs. Plaintiffs filed a motion for new trial 
on the ground that the judgment was not sustained by 
sufficient evidence and that it is contrary to law, which was 
overruled; and the same errors are assigned in this court.  

The facts in the case are either admitted or undisputed.
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The protest recites that notices were served upon W. G.  
Miller, president, by addressing such notice to him at Uni
versity Place, Nebraska, and on C. A. Atkinson, secretary, 
by delivering notice to him personally. Notary's fees are 
charged upon the certificate as follows: 

"Protest.........................$1 00 
Recording protest ................... 50 
Certificate and seal ................. 25 
6 notices at 25 cents each............ 1 50 
Postage ......................... .. 06 

Total ..................... 3 31" 

It appears that the note was received from the Commer
cial National Bank of Omaha with the following letter, 
which was called to Mr. Park's attention: 

"OMAHA, NEBRASKA, July 23, 1894.  
"First National Bank, Lincoln: We enclose herewith 

for collection and Cr. Number. 51451 Name. Note & Mtg.  
Due. 7-27 Protest. Yes. Amount 1500 & Int.  

"ALFRED MILLARD, Cashier.  
"Please report by our number. Do not hold collections 

past maturity.  
"First National Bank, Lincoln, Neb. Jul. 24, 1894. Re

ceived." 

The notary returned the note, with his certificate of pro
test, to the First National Bank, and it was subsequently 
returned to the Commercial National Bank of Omaha.  
Mr. Parks had charge of the collection department of the 
First National Bank. He does not remember of any other 
notices. The charge for fees was in Mr. Park's hand-writ
ing, and he supposes they were paid. There was a post 
office at University Place at that time. He says he got no 
part of the fees; that the First National Bank procured 
his bond; that protesting paper was a part of his duties as 
manager of the collection department of the bank, and he 
also had charge of the correspondence relating to the col
lections. It sufficiently appears, also,'that the maker of
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the note, C. J. Hale, was entirely insolvent at the time of 
the protest, and has been ever since. A similar showing 
was made as to the estates of James Thompson and John 
L. Miles. 0. A. Atkinson ceased to be secretary of the 
university in 1891. His signature as secretary to the in
dorsement of the note was proved. W. G. Miller was 
shown to have been dead as early as 1893. The university 
has always been solvent. It was discharged from liability 
on this note on the ground of lack of proper notice. It 
seems clear that the notice to the university was insuffi
cient. The instructions given were brought to the notary's 
knowledge, and were to protest the note. Under these in
structions, he attempted to give the notices.  

It is claimed that the petition merely alleges damages by 
reason of a failure to follow instructions, and as no in
structions were given, except merely to protest the note, 
there can be no recovery. This ground for supporting the 
judgment can not be sustained. It is entirely true, as 
remarked in 2 Daniel on Negotiable Instruments, section 
929, the term "protest" includes, in a popular sense, all the 
steps necessary to fix the liability of a drawer or indorser 
of negotiable paper. It is so understood currently among 
commercial men, and the meaning is recognized in Wood 
River Bank v. First Nat. Bank of Omaha, 36 Nebr., 744.  
It was also recognized by the defendant Parks as having 
that meaning, and he undertook to follow his instructions 
in that respect. Plainly, that was what was both meant 
and understood by this word in the advice with this note.  

It is next claimed that the Commercial National Bank 
of Omaha was plaintiff's agent, and had notice of what had 
been done, and if the notice was imperfect should have sent 
a good one. It is true, the certificate of protest showed 
what was done, but we are unable to find any where in 

this record when that certificate reached the Omaha Bank 

or plaintiff, or when it left Lincoln. That it was in the 

power of plaintiff or his agent to correct this mistake in 

time to charge the university, is neither pleaded nor 

proved. Doubtless, as is abundantly shown by defendant's
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citations, if no notices had been given to' any one but the 
Omaha bank and it had been so informed at once, it would 
have been its duty to give notices to the indorsers, and they 
would have been in time. As to Miles, and apparently 
Thompson, this was the course pursued. The note had 
been sent to the First National Bank expressly to charge 
the university. The latter institution was here, and unless 
specific information was given that such notice was not 
served and given in time, so that the Omaha bank could 
serve it, the harm was done.  

It is urged that it is not a part of a notary's official duty 
to give notice of dishonor of paper intrusted to him. Such 
is the doctrine of commercial law. In the absence of any 
statutory change in the law, he is to be deemed, so far as 
notices are concerned, the mere agent of the holder.  
Swayze v. Britton, 17 Kan., 625. It is to be observed how
ever that the Kansas statute differs materially from ours.  
In that state his certificate is evidence of protest only; 
in ours, of notice as well. Code Civil Procedure, sec. 349.  
In that state his authority is to protest paper. In Ne
braska his express authority is to give notice, also. Com
piled Statutes, ch. 61, sec. 6. He is allowed an official fee, 
which was charged in this case. Compiled Statutes, ch. 28, 
sec. 19. It seems clear that in this state the giving notice 
of dishonor must be accounted an official duty. It is so 
held under statutes much less distinctly making it so than 
ours. Wheeler v. State, 9 Heisk. [Tenn.], 393; Peabody 
Ins. Co. v. Wilson, 29 W. Va., 528, 548; Tevis v. Randall, 
6 Cal., 632; Hyde v. Planters' Bank, 17 La. [old series], 
563. If this is to be regarded as an official act of the 
notary, of course, the contention of defendant that he was 
only a subagent can not be sustained. It would seem that 
the bank would be liable for due care only in selecting a 
notary. The remitter, in directing a protest, must be pre
sumed to have known that the corpoi~ation to which he 
was sending his note could not act as a notary, nor could 
it control the naming of any individual who could. Of 
course, where he is a mere agent of the holder in giving
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notice, it is possible to hold the bank liable for his act.  
If, however, the act is an official one, it would be absurd 
to so hold. This distinction seems to be made in Allen v.  
Merchants' Bank, 22 Wend. [N. Y.], 215. In Wood River 
Bank v. First Nat. Bank, 36 Nebr., 744, 745, the opposite 
rule is sanctioned by this court. Hyde v. Planters' Bank, 
supra.  

Finally it is claimed that the indorsement of the uni
iersity was void ab initio. and no damage resulted. No rea
son ii given, and we are cited to Life & Fire his. Co. v.  
Mechanic Fire Ins. Co., 7 Wend. [N. Y.], 31,* and Marine 
Bank v. Clements, 3 Bosw. [N. Y.], 600. The latter case 
simply holds that one who takes a note payable to an in
surance company, inddrsed by its president, must show the 
authority of the president, if his title is questioned. The 
other case can not be found at the place cited. It does not 
seem that the authority of the president and secretary to 
indorse this paper is in issue in this case. An indorsement 
for value by the university in a certain form is alleged and 
denied. The introduction of the evidence showing its form 
was not objected to. It would seem that under the circum
stances, authority should be presumed. 4 Thompson, Cor
porations, sec. 5757, citing Aiken v. Marine Bank, 16 Wis., 
679; Goodrich v. Reynolds, 31 Ill., 490.  

It is recommended that the judgment of the district 
court be reversed and the cause remanded for further pro
ceedings.  

DAY and KIRKPATRICK, CC., concur.  

By the Court: For the reasons stated in the foregoing 
opinion, the judgment of the district court is reversed and 
the cause remanded for further proceedings.  

REVERSED AND REMANDED.  

*This was cited as page 131 in the brief.-REPORTER.
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C. T. BRADBURY, APPELLANT, V. JEssi KINNEY ET AL., 
APPELLEES.  

FILED FErRUARY 6, 1902. No. 11,034.  

Commissioner's opinion, Department No. 1.  

1. Negotiable Mortgage Securities: AGENCY. That a purchaser of 
negotiable mortgage securities, which are made payable at the 
oflice of the loan company negotiating them, knows that the 
loan company solicits payment of them regularly as they fall 
due, and that it interests itself in the payment of taxes and 
insurance to protect the security, does not make such loan com
pany his agent to collect, nor charge him with the moneys so 
obtained, where he has no knowledge of any claim of authority 
from him or of ownership of the securities, and he retains pos
session of them, and places them in the hands of another agent 
with instructions to formally demand payment.  

2. Provision for Payment of Taxes: NEGOTIABILITY. The incorporat
ing into a mortgage of provisions as to payment of taxes which 
would be the mortgagee's right independent of such provisions, 
does not affect the negotiability of the instruments.  

APPEAL from the district court for Wheeler county.  
Heard below before THOMPSON, J. Reversed.  

Flansburg & Williams and Charles Riley, for appellant.  

A. 1. Robbins and '. D. Meese, contra.  

HASTINGS, C.  

In this suit to foreclose a mortgage given to the Dakota 
Mortgage Loan Corporation, and by it indorsed to the 
Globe Investment Company, and by the latter to John 
Stuart & Co. and by Stuart & Co. in turn sold and delivered 
to plaintiff, appellant complains that the fcllowing find
ings of the trial court are not sustained by evidence: (1), 
That there was an agreement between Stuart & Co. and the 
Globe Investment Company, by which the latter was to 
collect the loan, and that this agreement was fully known 
to plaintiff: (2), That the plaintiff knew of the manner 
of conducting business between Stuart & Co. and the in-
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vestment company; (3), That when this note became due, 
it was placed by plaintiff in the hands of John Stuart & 
Co. for collection; (4), That the interest coupons, and 
finally the principal note, were paid by defendant Belsley 
to the Globe Investment Company at its Kansas City office; 
(5), That the investment company was authorized to col
lect the money on behalf of Stuart & Co. and of plaintiff, 
and its payment to the investment company discharged 
the note and mortgage.  

Whether or not the above findings are supported by the 
evidence seems to be the sole question presented in this 
case. It is true that defendant and appellee claims in his 
brief that there is a failure to properly allege the absence 
of previous legal proceedings to collect this debt, and that 
there is a lack of proof on that point, but the allegation in 
the petition seems to be broad enough, in the absence of 
any motion to make it more specific. The trial court, in 
miaking its separate findings of law and fact, made no find
ing as to the existence of legal proceedings. There is evi
dence in the record tending to show no previos legal pro
(ceedings had been taken. Unless the decree can be sup
pxorted upon the findings in the record, it must be reversed.  
The mortgage was negotiated by the Dakota Mortgage 
Loan Corporation. The Globe Investment Company suc
ceeded to the loan corporation, and acquired its rights and 
powers. It is not disputed that the mortgage and note 
were indorsed to John Stuart & Co., Limited, of Manches
ter, England, and by.the latter company, without further 
ndorsement, sold and delivered to the plaintiff. The first 

'oupon, as it matured, was sold to John Stuart & Co., Lim
ted. Some of the coupons were then collected through 

plaintiffIs bankers. The last four, and the principal, as it 
became due, were turned over to John Stuart & Co., Lim
'ted, for collection. The mortgage ran to the Dakota Mort
.age Loan Corporation, as indicated. It was paid by 
Christ Belsley, who had bought the land, at its maturity, 
by a draft sent to the Globe Investment Company at its 
office in Kansas City. The Globe Investment Company
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was organized out of the Dakota Mortgage Loan Corpora
tion, and is its successor. Counsel disagree as to the de
tails of the transaction, and it has been found necessary to 
read somewhat carefully the entire record in this case.  
The facts which we have been able to find in the record, so 
far as-they seem to bear upon the question of authority of 
the Globe Investment Company to collect this paper, are, in 
substance, -as follows: The Globe Investment Company 
was organized in 1888 for the purpose of negotiating and 
selling farm mortgage securities in the manner so well 
known throughout the west. It absorbed and succeeded to 
the business of the Dakota Mortgage Loan Corporation, 
which had been of the same character. It negotiated loans 
upon security by farm mortgages, and took either a com
mission mortgage or a cash commission of ten or fifteen per 
cent. of the amount of the loan, and then sold the principal 
mortgage in the eastern states, or in Great Britain. John 
Stuart & Co.,of Manchester, England, were loan and invest
ment brokers, dealing especially in American securities.  
In 1890 they incorporated as John Stuart & Co., Limited, 
and carried on the same business under that style. They 
had begun dealing with the Dakota Mortgage Loan Cor
poration in 1886, and the dealing continued without any 
break while both parties changed names. In the course of 
it, the Manchester brokers purchased themselves, and took 
on consignment and sold to others, over $1,000,000 worth 
of paper. It was all made payable at the Boston office of 
the investment company, which had been the office of the 
mortgage loan corporation, where the note in question in 
this action was, by its terms, payable. This note and 
mortgage dated February 10, 1888, indorsed to the Globe 
Investment Company, and by it indorsed in blank, was 
consigned through a New York brokerage firm to John 
Stuart & Co., with others, amounting in all to $16,280, par 
value, on September 28, 1888. They were to be sold for the 
investment company's account and a two per cent. com
mission allowed to Stuart & Co. This particular mortgage 
was sold to plaintiff on October 12, 1888, for $709.60. The
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first coupon was then past due, and seems to -have been 
removed before sending the paper across the ocean. The 
plaintiff is a cotton manufacturer, seventy years of age, of 
Ashton-under-Lyne, England. He had no interest in Stuart 
& Co., nor in either of the loan companies. He had bought 
some mortgages of their negotiating, and got some after
wards,-seven in all. The first coupon due February 1, 
1889, he sold to Stuart & Co. The next four, so far as ap
pears, he collected through his bankers. The last four he 
had Stuart & Co. collect, and they charged him one-half of 
one per cent. for the service. He says he relied upon Stu
art & Co. as his agents; that he did not know their method 
of procedure. January 12,.1893, lie turned over to Stuart 
& Co. the last coupon and the principal note for collection, 
and on January 20, 1893, they forwarded it to Kidder, Pea
body & Co., of Boston, by whose employee, Mr. Gay, it was 
duly presented at maturity at the office where it was pay
able, but the principal note was not paid. It appears that 
Stuart & Co. continued to purchase this paper from the 
investment company in large quantities until 1890, so that 
there was nothing to be remitted to them. When paper 
became due, it was sent back, and taken as so much cash on 
this side, in payment for new paper. In 1890 the credit of 
this kind of paper became impaired, and cash was called 
for, and proved somewhat hard to get. J. & J. Stuart & 
Co., of New York, were the correspondents who were re
lied upon to make collections, but it became desirable to 
have some one in Boston to do it, and in 1891, Stuart & Co., 
Limited, began sending their paper against the investment 
company to Kidder, Peabody & Co., of Boston, for collec
tion. Mason, the treasurer of the investment company, 
says this was only shortly before the collapse of the com

pany, in September, 1895, but the president, Moore, Smith, 
the manager of John Stuart & Co., Limited, and Gay, of 
Kidder, Peabody & Co., agree that it was years earlier, and 
the letters show that it was in 1891, and that Kidder, Pea
body & Co. were expressly warned by John Stuart & Co., 
Limited, not to let papers go out of their hands without
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payment. There was no guaranty with this loan, either 
by the investment company or by John Stuart & Co., Lim
ited. The indorsements were without recourse. Mr.  
Bradbury says he knew nothing about the details of the 
management of the investment company's business. The 
manager of J. Stuart & Co., Limited, R. Heaton Smith, 
says he had some general talk with Mr. Bradbury, and 
explained in a general way in regard to it; but, so far as 
he knows, plaintiff had no particular knowledge. It is 
clear that, while this paper was payable at the office of the 
investment company, the latter was entrusted with none 
of it for collection in the first instance. Some of it was 
later turned over for foreclosure, where it was guaranteed, 
by reason of a contract to do so, and where, like this note, 
it was not guaranteed, by special arrangement with the 
holders. The testimony of the president and treasurer of 
the investment company, and of the manager of the Kansas 
City office was taken. They all agree to the payment by the 
landowner, Belsley. They do not claim any payment by 
themselves to any one. They testify in general terms to 
having authority to collect, but admit that there was no 
express authority, but only such as grew out of "the general 
course of the business." They say truly that through the 
Kansas City office they collected interest and principal, 
and remitted to the main office at Boston; that they looked 
after taxes; that they attended to renewal of insurance, 
and that at least Stuart & Co., of Manchester, knew of all 
this. The Kansas City office claimed no possession of the 
paper; it collected for remittance to Boston. It appears, 
as before mentioned, that in some instances the plaintiff 
had, by a special agreement, authorized the investment 
company to foreclose for him. There is a faint claim that 
this note in question here is not negotiable, and, as before 
stated, a still fainter claim to hold this decree by reason of 
an alleged failure to show there have been no legal proceed
ings to enforce it; but substantially the defense is that the 
note has been paid to the payee's successor under this so 
familiar method of d6ing business on the part of loan com-
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panies. There is not really a claim of any other authority.  
The knowledge on the part of plaintiff is shown, against his 
express, if interested, denials, only by the fact of his having 
a number of the investment company's mortgages, and Mr.  
Smith's statement that he supposes it was explained to 
plaintiff in a general way. That John Stuart & Co., Lim
ited, knew of this "general course of business," from which 
the authority to act for the owner of the note is claimed, 
seems clear. John Stuart & Co., and Kidder, Peabody & 
Co., were both the authorized agents of plaintiff to collect 
this note when defendants paid it to the investment com
pany. If knowledge of an agent at the time he is charged 
with the work is knowledge of the principal, then this 
knowledge on their part must be attributed to the plaintiff.  
It is only in this sense that there can be said to have been 
any agreement between John Stuart & Co. and the invest
ment company by which the loan was to be collected by the 
investment company. It was payable at the company's 
Boston office. It had represented that it would do all it 
could to have the money there. It was known to Stuart & 
Co. to be making systematic efforts to get the makers to 

give it the money. There is much evidence, as has been 
stated, that plaintiff also knew this. But it is clear that 

neither plaintiff nor John Stuart & Co. regarded these 

efforts as put forth in their behalf. The payers had stipu
lated to have their money in the investment company's 
office at a given time. Plaintiff and his agents hoped to 
find it there. But they made sure that the paper only got 

there in the hands of an agent instructed to let none of it 

go without payment or special instructions. There is no 

proof in this record that the investment company ever 
represented in terms that it was still owner of the paper.  

It is true that its officers and agents do not seem to have 

gone out of their way to say it was sold. Their letters seem 

designed to evade that point. But the doctrine that an in

dorsee of negotiable paper is bound to take measures to 

prevent the maker or his grantee from paying it to the 

original owner or to a prior indorsee, without an inquiry
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as to where it is or who is claiming it, would hardly com
mend itself to general acceptance.  

What duty did plaintiff, as purchaser of the note and 
mortgage, owe to the owner of the land on which it was 
secured? Evidently, he must not lend himself, even si
lently, to any known imposition. If he learns that the in
vestment company is claiming to represent him in any 
way, and keeps silent, he will not be permitted afterwards 
to claim anything inconsistent with such action. But he 
is under no obligation to take measures in advance to 
prevent such a result. It may be that an assignee of real 
estate securities should be required to record his assign
ments in the county where the land lies or hold them sub
ject to any payment to a prior holder; but no such require
ment has been enacted in this state.  

The trial court has found that this course of business 
between John Stuart & Co. and the investment company, 
was known to plaintiff, and that he knew that the Globe 
Investment Company was expected to collect this loan as 
it matured. It can not be said that this finding is unsup
ported by evidence, though plaintiff denies it, and the evi
dence is not strong. It comes, however, from Smith, the 
manager of Stuart & Co. This finding does not go so far 
as to say, however, that such collection by the Globe Com
pany was on behalf of plaintiff or Stuart & Co. The find
ing .that Stuart & Co. held the note for collection when it 
matured, and was paid, is admitted to be true, but it is also 
true that they were holding it adversely to the investment 
company, and were sending a special employee of Kidder, 
Peabody & Co. with it to demand the money at that com
pany's office, where it was payable. The finding in the 
record that the Globe Investment Company regularly sent 
notices to mortgagors, and especially to Christ Belsley, of 
the maturity of payments, and that the principal of this 
mortgage became due February 1, 1893, is also true. That 
on February 1, 1893, the $724 was sent by Belsley to the 
Globe Company in accordance with its request is unques
tionable. That the money was at once forwarded to Bos-
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ton, as the trial court finds, does not appear, but it was at 
once reported, and may be presumed to have been ac
counted for.  

The next finding is "that under and by virtue of the 
arrangements made between the Globe Investment Com
pany and John Stuart & Co., Limited, the said Globe In
vestment Company was fully authorized to collect said 
money on behalf of the said John Stuart & Co., and the 
plaintiff herein." This is the trial court's inference from 
the previous findings, and rests upon no direct testimony, 
and unless it is the proper legal inference from the pre
viously found facts, it is not supported, and without it the 
further finding that the payment to the Globe Company 
discharged the mortgage and the decree canceling it, can 
not be sustained. In Pheniw Ins; (o. v. Walter, 51 Nebr., 
182, and the two-similar cases following that, this court 
holds that possession of the negotiable instrument is not 
indispensable to authority to collect, where it appeared 
that the paper had never been presented for payment at the 
place named, and where plaintiff had relied upon the firm 
of brokers at Hartford, through whom it got the paper, and 
upon the loan company at Red Cloud, to get its money for 
it, and knew they were attempting to get it for them; 
and held that if they did get it, plaintiff could 
not get it again. In those cases the course of busi
ness was the same as here, except that the paper was 
not presented for payment, but was placed in the 
hands of the loan brokers, or they were requested to 
look after it, and they trusted the entire matter of 
the collection to the loan company. In the. present case 
the paper was placed in the hands of an independent col
lector, who had instructions to give it up to the Globe Com
pany only on payment, and to make demand for it at ma
turity at the company's office. It is to be noted that by the 
terms of the loan it was the borrower's duty to get this 
money to Boston. It was the borrower's duty to pay taxes.  
The borrower was under obligation to maintain insurance.  
When the loan company, in selling the paper, undertook to
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look after these things without charge to the purchaser, as 
they say in their literature they did, did that constitute 
them agents for the purchaser? Did the latter thereby 
relieve the borrower or his grantee of any part of this ob
ligation? It is hard to see how any amount of mere knowl
edge on the purchaser's part that the loan company was 
systematically trying to get the borrowers to discharge 
their duty to pay taxes and insurance and get the payments 
to the Boston office, would make the company the purchas
er's agent. Of course, if this was at the desire and instance 
of the holder of the paper, and substantially at his request, 
as in the Walter Case, above cited, another question would 
arise. The fact that the holder had actively interested 
himself in procuring the performance of the borrower's 
duties would, no doubt, make him liable for the acts of 
those through whom he interfered. But mere knowledge 
of such interference or of intended interference on the part 
of the loan company in obtaining the performance of the 
borrower's duty, either with a view to maintain its own 
credit or for other motives of its own, without knowledge 
on the part of the holder of the paper of any imposition 
having been practiced or intended to be practiced in his 
name, would not bind him. On this record the finding that 
this money was collected on behalf of John Stuart & Co.  
and of the plaintiff can not be sustained.  

Appellee suggests that the instruments in question here 
are not negotiable. This question seems not to have been 
raised in any form, or in any way acted upon by the lower 
court, and it is not mentioned in appellant's brief. The 
claim made for appellee is that the provision of the mort
gage that the holder may pay taxes, and have a lien for 
their repayment with ten per cent. per annum interest, 
renders the amount due uncertain, and the instrument, 
therefore, non-negotiable. It would seem that this stipula
tion added nothing to the rights of the holder, and should 
be treated as mere surplusage. Wilson v. Campbell, 68 N.  
W. Rep. [Mich.], 278. The case cited holds that no duty 
to place an assignment of record or otherwise notify a
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mortgagor of the purchase of his obligation rests upon the 
buyer. The strongest circumstance shown in this case 
against the plaintiff is the fact that no assignments were 
even executed. This certainly shows a strong degree of 
confidence in the investment company. It, however, was 
not, as above suggested, and as the last case cited shows, a 
violation of any duty to defendants.  

It is claimed that the last coupon for interest on this 
note was paid at the same time as the principal, and, as 
this interest was paid to and accepted by the plaintiff, the 
entire transaction was ratified. It is not true that this was 
with knowledge of the entire payment, as counsel claims.  
The coupon was paid, shortly after it fell due, to Kidder, 
Peabody & Co., by the investment company. But plaintiff 
says he had no knowledge of the payment of the principal 
until November, 1895, when he learned it from Stuart & 
Co., Limited, who got their information from the receiver.  
There is nothing to indicate that this is not true. The ac
ceptance of this interest payment through his acknowl
edged agent would be no ratification of a transaction of 
which he remained in ignorance.  

It is therefore recommended that the decree of the trial 
court be reversed, and the cause remanded, with instrue
tions to enter a decree for the amount of the mortgage and 
interest from August 1, 1893, in favor of plaintiff.  

DAY and KIRKPATRICK, CC., concur.  

By the Court: For the reasons stated in the foregoing 
opinion, the decree of the trial court is reversed, and the 
cause remanded, with instructions to enter a decree for the 
amount of the mortgage and interest from August 1, 1893, 
in favor of the plaintiff.  

REVERSED AND REMANDED.
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PROVIDENCE WASHINGTON INSURANCE COMPANY V. CHARLES 
WESTON, AUDITOR PUBLIC ACCOUNTS.  

FILED FEBRUARY 6, 1902. No. 12,393.  

Commissioner's opinion, Department No. 1.  

1. Public Money- APPROPRIATTON. Under the provisions of section 
22, article 3 of the constitution, no money can be drawn from 
the treasury except in pursuance of a specific appropriation 
made by law.  

2. Pay Out Money by Bookkeeping. Money previously paid into the 
state treasury by mistake, can not be credited to the party paying it upon the books of the auditor of state, and in this 
manner discharge a liability of such party to the state, arising 
for services performed by the auditor, for which certain pre
scribed fees must be paid.  

ERROR from the district court for Lancaster county.  
Tried below before HOLMES, J. Affirmed.  

William B. Price, for plaintiff in error.  

Frank N. Prout, Attorney General, Norris Brown, Dep
Jy, and William B. Rose, contra.  

DAY, C.  

Charles Weston, auditor of public accounts of the state 
of Nebraska, and the Providence Washington Insurance 
Company, submitted to the district court of Lancaster 
county an agreed statement of facts, under the provisions 
of section 567 of the Code of Civil Procedure, praying that 
the court would consider the facts alleged in the stipula
tion and render silch judgment as should determine the 
respective rights and duties of the parties. The judgment 
of the district court was favorable to the state auditor, to 
review which the insurance company has brought the case 
to this court on error.  

The facts are that during the years 1895 and 1896. the 
plaintiff in error and other insurance companies similarly 
situated, doing business in this state, paid to Eugene
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Moore, the then auditor of public accounts, certain fees 
and charges for license and permission to transact busi
ness, such fees and taxes being required by the statutes of 
this state. The several insurance companies paid to said 
Moore in fees and taxes, sums aggregating $32,116.70. Of
the sums thus paid to Moore, the plaintiff in error had 
paid $188. On January 3, 1896, Moore paid into the state 
treasury $5,000 of said amount, and on February 9, 1897, 
$1,500, and on February 17, 1897, $2,500; making a total 

of $9,000. Subsequent to the transaction above set out, 
the state brought an action against the Home Insurance 

Company to recover from it certain fees for license and 

certificates issued to it, aggregating the sum of $272. The 

defense interposed by the company was that of payment 

to Eugene Moore, auditor. The case was brought to this 

court 'on error; being reported in 59 Nebr., 524, wherein 

it was held that Moore, in receiving the fees from the in

surance company, was not the agent of the state, and that 

payment to him was not a payment to the state. This case 

was, no doubt, a test case; for, following the decision, the 

several insurance companies paid into the state treasury 

the license fees and taxes for the years 1895 and 1896.  

The plaintiff in error paid into the state treasury $188 for 

its license fees and taxes for those years. There is a disa

greement in the statement of facts as to the amount which 

the plaintiff in error should receive in the event the court 

should determine it is entitled to recover ih this action.  

The plaintiff in error asserts that the amount of $9,000 

paid by Moore to the state treasurer on account of license 

fees should be distributed among the several companies, 

being first applied in discharge of the older accounts; and 

upon that basis of distribution the plaintiff in error would 

be entitled to receive the sum of $94. The defendant in 

error contends that the said sum should be distributed pro 

rata to all the companies which paid fees to the state 

treasurer in pursuance of the decision of this court herein

before referred to, and that the share of plaintiff in error 

upon that basis would be $52.69. We agree with the con-
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tention of the defendant in error as to the proper method 
of distribution of this fund.  

It is clear that there is some money in the hands of the 
treasurer belonging to the plaintiff in error which the 
state is morally and legally bound to refund. We are 
asked by the plaintiff in error to require the state auditor 
to give it credit upon his books, and then to discharge that 
credit by canceling license fees and taxes accruing against 
it in the future. In our opinion, this can not be done. The 
difficulty with the case, so far as the rights of the plaintiff 
in error are concerned, is that no state officer is authorized 
to pay money out of the treasury without the authoriza
tion of the legislature, making an appropriation for the 
specific purpose. However just a claim against the state 
may be, it can not be paid without there has first been an 
appropriation by the legislature. By section 4, article 3 
of chapter 83 of the Compiled Statutes of 1901, there 
seems to be authority that whenever it is ascertained that, 

- by mistake or otherwise, any county treasurer or other per
son has paid into the treasury any sum of money not due 
the state, the auditor shall, on the state treasurer's cer
tificate that such sum has been paid to him, and was not 
due the state, refund to such person the amount so paid, 
by drawing a warrant therefor upon the state treasury.  
If there had been an appropriation covering this class of 
items, perhaps this provision of the statute would be a 
sufficient.authority for the auditor to act. But this sec
tion must be construed in the light of the constitutional 
provisions relating to the subject of paying money out of 
the treasury. Section 22 of article 3 of the constitution, 
among other things, provides as follows: "No money shall 
be drawn from the treasury except in pursuance of a 9pe 
cific appropriation made by law, and on the presentation 
of a warrant issued by the auditor thereon." This lan 
guage undoubtedly precludes the auditor from. drawing , 
warrant on the treasurer for the purpose of refunding to 
the plaintiff in error money conceded to belong to it. The 
only way in which it can be legally drawn out is in pursu-
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ance of a specific appropriation giving authority therefor.  
The case of State v. Babcock, 1S Nebr., 221, involved the 
same principle as the case now being considered. That 
case was an original application for a writ of mandamus 
to compel the auditor of public accounts to issue his war
rant on the treasurer for a sum of money due to the relator 
for an overpayment of money into the treasury. The ac
tion was founded upon a statute which seemed to authorize 
it, but it was held that it did not give such authority. The 
court quoted section 22, article 3 of the constitution, above 
set out, and, in commenting thereon, used this language: 
"This section must be treated as and is a complete denial 

of the right or power of the auditor to draw his warrant 

on the treasury for any sum of money for any purpose ex

cept in pursuanee of an appropriation made by law. The 

ioney is conceded to be in the treasury. It must remain 

there until drawn out 'in pursuance of a specific appro

priation' giving authority therefor." The plaintiff in error 

seeks to avoid the force of this decision, as well as the con

stitutional provisions above cited, by the claim that it is 

not seeking to draw money out of the treasury, but is only 

asking for a credit with the auditor, which can be satisfied 

by a.cancelation of its license fees and taxes. If the plain

tiff in error were given the credit upon the books of the 

auditor for the amount which it claims has been paid into 

the treasury by Moore for its benefit, and receive in satis

faction of this credit service for which the auditor should 

demand pay, it would be accomplishing by indirection that 

which the plain letter of the constitution forbids to be 

done directly. This can not be done. The only method 

by which this sum of money can be refunded to the proper 

owner is by an appropriation through the legislature.  

We therefore recommend that the judgment of the dis

trict court be affirmed.  

HASTINGS and KIRKPATRICK, CC., concur.  

By the Court: For the reasons stated in the forgoing 

opinion, the judgment of the district court is 
AFFIRMED,
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EDWARD D. POCHIN, APPELLANT, V. FRANK KNOEBEL ET AL., 
APPELLEES.  

FILED FEBRUARY 6, 1902. No. 9,766.  

Commissioner's opinion, Department No. 1.  

1. Promissory Note: COLLECTION: AGENCY oF ASSIGNOR: PAYMENT: 
BONA-FIDE HOLI)ER FOR VALUE. Where one purchasing a note, constitutes his assignor, who is the original payee named therein, his agent for the collection of both interest and principal, and such agent, in the exercise of such authority, does collect both interest and principal, the holder can not, after his agent's failure to account, repudiate such agency, stand upon his rights as a bona-fide holder for value, and collect a second time from the maker, although the latter has paid the agent in the belief that he was still the holder of the note.  

2. - : - : ESTOPPEL: SATISFACTION OF DElT. If the maker pay other than the rightful owner of the note, he can not rely on facts unknown to him and not influencing his action, as an estoppel; but, if the money has reached the hands of an agent authorized to collect for the holder, such payment will be held a satisfaction of the debt.  

3. Evidence: FINDING. Held, That the finding of the trial court that the maker paid to the authorized agent of the holder is sustained by the evidence.  

APPEAL from the district court for Antelope county.  
Heard below before RoBINsoN, J. Affirmed.  

Charles Riley and C. C. Flansburg, for appellant.  

N. D. Jackson, contra.  

KTRKPATRICK, C.  
This is a suit brought in the district court of Antelope 

county by appellant against appellee to foreclose a mort
gage made by Frank Knoebel and wife to the Globe In
vestment Company of Boston, Mass. The petition alleges 
the execution and delivery of the note and mortgage by 
Knoebel and wife to the investment company; that soon 
afterwards the latter sold the note and mortgage to John 
Stuart & Co., Limited, who in turn sold them to appellant,
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both of which sales occurred shortly after the execution of 
the note and mortgage. The answer of appellee Rehberg 
admits execution and delivery of the note and mortgage and 
its sale as alleged; and alleges that on October 17, 1891, 
he purchased the laud in question from Knoebel and wife, 
assuming the mortgage; that he paid the interest coupons 
from time to time as they matured to the investment com
pany, and that shortly before the maturity of the note, he 
paid the principal and interest remaining due to the in
vestment company, the payee named in the note and mort
gage, without any knowledge that the investment company 
had parted with its title; and alleged that the investment 
company was duly authorized by appellant to collect both 
principal and interest on said loan; and that not only was 
the investment company the agent of appellant for the col
lection of principal and interest, but that appellant know
ingly held out to appellee that the investment company 
was authorized to make such collection, and thAt it had 
ostensible authority for the same, and that the note in suit 
was non-negotiable. To this answer appellant filed a gen
eral denial. Trial was had to the court, which resulted' 
in a finding and judgment that the note and mortgage had 
been paid by appellee, and that the investment company 
was authorized by appellant to collect and receive both 
principal and interest on said loan. From this decree, ap
pellant, owner of the note and mortgage, appeals to this 
court.  

It is disclosed by the record that on January 8, 1889, 
Knoebel and wife executed to the Globe Investment Com
pany, a Massachusetts corporation. a note and mortgage 
for $800, maturing January 1, 1894, payable at the office 
of the mortgagee in Boston; and on October 17, 1891, 
Knoebel and wife sold the land to appellee Rehberg, sub
ject to this mortgage. Within a inonth or two after ob
taining the note and mortgage, the investment company 
sold and delivered them to Stuart & Co., Limited, a cor

poration located at Manchester, England, and this com

pany shortly afterwards sold the note and mortgage to 

*53
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appellant, also a resident of England. No assignment of 
the mortgage was ever placed of record in Antelope county.  
Appellee, after purchasing the land, paid all the interest 
coupons as they matured to the investment company, mak
ing the remittance by their direction to the Kansas City 
office of that company. It seems from the evidence that 
appellant forwarded the coupons from time to time as they 
matured, through John Stuart & Co., Limited, to the in
vestment company. It collected the coupons and sent 
them to appellee, and paid the money to John Stuart & 
Co., Limited. Some six or eight months before the ma
turity of the loan, appellee wrote to the investment com
pany that he desiyed to pay off the -note and mortgage.  
The company replied that, if he would pay the interest 
which would accrue up to the maturity of the note, the 
money would be accepted, and the note and mortgage sat
isfied. Accordingly, in June of 1893, appellee sent a draft 
for $S0, and enough more to cover the unpaid interest 
coupons maturing July 1, 1893, and January 1, 1894, to the 
investment company at Kansas City, and on June 19, 1893, 
that office credited the home office at Boston with the 
payment, and the latter office marked the note and mort
gage paid. Appellee was sent a receipt for this money, 
notifying him that the money was received, that the note 
and mortgage were in the east, and as soon as received 
they would be forwarded to him. Some time later, ap
pellee again wrote, asking for the note, and received sub
stantially the same answer. He never received the note 
and mortgage, or a release of the mortgage. It is disclosed 
by the record that the investment company was a corpora
tion located in Boston, and organized for the purpose of 
negotiating loans upon real estate, and selling the same 
throughout the eastern states and Europe. It advertised 
very extensively that upon all loans negotiated by it, it 
collected both principal and interest, and paid taxes with
out any expense to the persons who purchased such loans 
from it. It is also disclosed that in all cases, the purchas
ers of the loans relied upon this agreement and under-
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standing, and never corresponded or had dealings with the 
inortgagors, but looked directly to the investment company 
for the collection of both principal and interest, and de
pended upon that company to keep properties insured, and 
renew policies of insurance, and foreclose mortgages when 
deemed advisable by the company. It is shown by the tes
timony that the investment company used its own discre
tion in the manner and time of the collection of principal 
and interest; and whenever, in the judgment of the officers 
of that company, it was necessary to foreclose a mortgage, 
it proceeded at once to do so upon its own authority, bring
ing the greater number of foreclosures in the name of J.  
Lowell Moore, who was, during the last few years of the 
company's existence, its treasurer. The testimony further 
discloses that John Stuart & Company, Limited, purchased 
loans of the investment company to the amount of $1,500,
000. A part of these loans was retained by it, but many, 
including the note and mortgage in suit, were sold to its 
customers in England. Stuart & Co., Limited, entered into 
a contract with the investment company, by the terms of 
which the latter company agreed to pay the former a two 
per cent. commission on all loans purchased by Stuart & 
Co., whether retained by it or sold to others, and, in addi
tion. contracted and agreed to collect both principal and 

interest on the loans purchased; and to pay all taxes and 

look after all insurance and foreclosures free of expense 
to Stuart & Co., Limited, or its clients. It is further dis

closed by the evidence that Stuart & Company, had full 

knowledge of the manner in which the investment com

pany transacted its business; that the former company 

and its clients held twenty per cent. of the capital stock 

of the investment company; that its officers very fre
quently visited the offices of the investment company, ex

amined its books, had access to its records, talked.with its 

clerks, made suggestions and gave advice as to the manner 

of collecting both principal and interest and with refer

ence to the foreclosure of mortgages and when such fore

closures should be undertaken. Stuart & Co. was in a

0
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position to know, and evidently did know, all about the 
condition of the mortgages it had purchased from the in
vestment company, and knew what the investment com
pany was doing in the way of collecting both principal and 
interest. The custom of the investment company was to 
notify the mortgagor about thirty days before the ma
turity of his coupon, telling him to forward the money 
so that it would reach the office of the investment 
company before the day of maturity. Stuart & Com
pany, Limited, would then send the coupons generally 
so that they were in the hands of the investment 
company at the time of their maturity. If the money 
had not been received by the investment company at 
the time it received the coupons at maturity, it fre
quently paid them to Stuart & Co. before their collection.  
About six months prior to the maturity of the loan the in
vestment company would notify the borrower of the date 
when the loan matured, and would ask him whether he 
would be able to meet it on that date. If he replied that 
he was not able to do so, the company would then inquire 
whether he could not reduce the principal. In some in
stances the loans were renewed, and in others they were 
foreclosed. Appellant purchased the note and mortgage 
in suit from Stuart & Co., Limited. Whether he retained 
them in his possession, or whether they were retained by 
Stuart & Co., is not disclosed, but it does appear that 
Stuart & Co. forwarded the coupons for collection from 
time to time, as they matured, to the investment company.  
Some time about January 1, 1895, Stuart & Co. became 
alarmed as to the financial condition of the investment 
company, and insisted on some one being named in the 
United States to whom coupons and notes could be sent by 
it for presentation to the investment company as they 
matured. By mutual agreement between the investment 
company and Stuart & Co., Kidder, Peabody & Co., of Bos
ton, were selected as agents of Stuart & Co., and thereafter 
all coupons and notes which had been negotiated by Stuart 
&.Co., were sent to this firm for presentation. Kidder, 

0
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Peabody & Co. would present them at the office of the in
vestment company for collection, but had no correspond
ence with the makers of the notes and mortgages, and they 
made no other attempt to collect. With the exception 
stated, the business between the investment company and 
Stuart & Co. was transacted in the same manner as it had 
been for years theretofore. This arrangement, by which 
Kidder, Peabody & Co. were to act as the agents of Stuart 
& Co., seems to have been made about January 1, 1895.  
Appellee had paid off his loan about June, 1893, so that 
the appointment of Kidder, Peabody & Co., as agents of 
Stuart & Co. in this country would be wholly immaterial 
in the case at bar, provided appellee was authorized or 
justified in paying the money to the investment company 
at the time he did in June, 1893. As has been stated, the 
contract between the investment company and Stuart & 
Co., as disclosed by the evidence, was that the investment 
company should collect both principal and interest of all 
loans which had been sold to Stuart & Co., look after in
surance of properties, etc., free of all expense to Stuart 
& Co., and, in addition to that, a cash commission of two 
per cent. was paid to Stuart & Co. The loan in suit was 
purchased by Stuart & Co. under, and was controlled by, 
this agreement.  

There is probably no question or doubt that appellant, 
when he purchased the note and mortgage, did so subject to 
this contract, and fully understood its terms, and under
stood and expected that collection of both principal and 
interest would be made free of expense to him. The record 
is silent upon this question, except as to what inferentially 
appears from the fact that Stuart & Co. collected his cou
pons, and also had charge of, and attempted to collect, the 
principal of the loan. During all of the time that Stuart 
& Co. were collecting these coupons for appellant, as has 
been heretofore stated, they had full knowledge of the man
ner in which the investment company was transacting its 
business, and of the fact that it was holding itself out to 
all borrowers as possessing full authority to collect both
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principal and interest; that it had authority to renew 
loans, to collect or accept payment of notes and mortgages 
at or before maturity, to foreclose mortgages on default of 
interest paynents or at maturity, and as having charge 
of all loans as fully and completely as if it was still the 
owner of them. This knowledge of Stuart & Co., who were, 
beyond doubt, agents of appellant, was knowledge to ap
pellant, their principal. "It is well settled that the knowl
edge of the agent in respect to the subject-matter of the 
agency is the knowledge of the principal." Lakin v. Sierra.  
Buttes Gold Mining Co., 25 Fed. Rep., 337; Sterling 
Bridge Co. v. Baker, 75 Ill., 139; Hier v. Odell, 18 Hun 
[N. Y.], 314; National Life Ins. Co. v. Minch, 53 N.  
Y., 144; Ward v. Warren, 82 N. Y., 265; Ingalls v. Mor
gan, 10 N. Y., 178; Slater v. Irwin, 38 Ia., 261; Rogers 
r. Palmer, 102 U. S., 263. Again, Mason and Moore, two 
of the chief officers of the investment company, testified 
that they had direct authority from appellant to collect 
both principal and interest of this loan. It is true, that 
the evidence of these witnesses is largely in the nature of 
conclusions, which in themselves would have little pro
bative value, and would not establish their right to collect; 
but, taken into consideration with all the other facts and 
circumstances disclosed, and especially with reference to 
the letter which the record discloses appellant himself 
wrote to the investment company, are sufficient in this 
case. Appellant wrote to the investment company as fol
lows: "Manchester, 29 Oct. '94. Globe Investment Com
pany, Boston. Gentlemen: I am very anxious about the 
amount of loans and you will please let me know fully as 
to what immediate prospect there is of the collection of 
each, and also of the final result of their being received: 
Knoebel, 5,4611, Prin. due Jan. 1st, '94, $800.00. Coupon 
July 1st, 1894, $28.00. Awaiting your early reply, I am, 
Yours Very Truly (Signed.) E. D. Pochin." To this letter 
the investment company replied :-"January 25, 1895. E.  
D. Pochin, Esq., Salford, Manchester, England. Dear 
Sir:-Replying to yours of October 29th, we beg to report
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on your loans as follows:-No. 5,4611. Knoebel, $800.00.  
The borrowers have paid their interest promptly up to 
maturity, but we are unable, as yet, to report collection 
of the principal. Trusting the above reports will cover 
the ground satisfactorily, we are, dear sir, Yours Very 
Truly, Globe Investment Company, (signed) By Allison 
Z. Mason, President." At the time Pochin wrote the letter 

-quoted and at the time the investment company sent the 
answer set out, it had in its possession the full amount of 
principal and interest paid by appellee on this loan in 
June, 1893, more than a year prior to the correspond
ence. The letter of appellant to the investment com

pany shows indisputably that at that time he regarded 
the company as his agent for the collection of both prin

cipal and interest. This uncontradicted fact, taken in 
connection with other facts, viz., that appellant was a resi
dent of a foreign country, unable personally to look after 
the collection of his debt, and, in the nature of things, re

quired to look to and rely upon an agent in this country; 

also, that the investment company, as shown by the record, 
had a course of dealing by which it guaranteed to its cli

ents abroad the collection of principal and interest,-make 
a case of agency between the appellant and the investment 

company so conclusive that it is not possible to adopt any 

other view. It appears from the evidence and from what 

has been said, that the investment company was authorized 

to collect the principal and interest of the note on account 

of the contract between it and Stuart & Co., Limited, of 

which contract appellant had actual knowledge, and under 

the terms of which he purchased the note and mortgage in 
suit. It seems equally clear from the evidence that the 

investment company was authorized and empowered by 
appellant to act as his agent for the collection of both 

principal and interest. Under either or both of these con

ditions, the investment company was authorized to collect, 
and, being so authorized, it follows that appellee was 

guilty of no negligence in paying to the party actually 
authorized to collect, notwithstanding the note and mort

gage were not yet due.
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It is contended by counsel for appellant that appellee 
can not invoke the doctrine of estoppel, for the reason that 
when he made the payment he did not know and never 
had heard of appellant, and believed and supposed that 
the investment company was still the owner of the note 
and mortgage; and that, not having knowingly relied upon 
any act of appellant upon which an estoppel could be 
based, can not be heard in this case to invoke the prin
ciple. With this as an abstract principle we find no fault; 
and yet it has no application to the case at bar. We are 
unable to see upon principle what difference it makes 
whether appellee paid to the investment company on the 
assumption that it was the owner of the paper or simply 
an agent authorized to collect. The only question in the 
case is, did the money reach the hands of the person au
thorized to receive it? Whether that person received it on 
his own account or in the capacity of an agent would seem 
to be wholly immaterial. The money having reached the 
place of payment, and coming into the hands of the person 
authorized to collect it, it would seem that there could be 
no doubt that this would operate as a satisfaction of the 
note and mortgage. This doctrine is recognized in apt 
language in the case of Exchange Nat. Bank v. Johnson, 
30 Fed. Rep., 588, in which it is said: "If the maker pay 
other than the rightful owner of the note, he can not rely 
on facts unknown to him, and not influencing his action, as 
an estoppel; but if the facts be of a character that estab
lish an agency for collection, that is a defense against re
payment." The trial court found that: "The said Globe 
Investment Company, for and on behalf of plaintiff, trans
acted all the business with reference to the collection of 
the principal and interest of the debt evidenced and se
cured by the note and mortgage in suit. * * * The 
court further finds that on loans so negotiated and sold, 
the Globe Investment Company acted as the agent of the 
investors in the collection of the principal and interest of 
such loans, and in the care and protection of the securities, 
and dealt with all such loans and securities in the collec-
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tion, care and management thereof as to the said Globe In
vestment Company seemed advisable. * * * The court 
further finds that the plaintiff, with a full knowledge of 
the foregoing facts, permitted said Globe Investment Com
pany to act as his agent in the collection of the interest 
and principal of the note and mortgage in suit, and per
mitted and authorized said Globe Investment Company to 
receive the money in satisfaction of the debt evidenced by 
said note and mortgage." These findings of the trial court 
seem to be supported by sufficient competent evidence, and, 
in accordance with the established rule of this court, will 
not be disturbed.  

Other questions are argued in briefs, but having reached 

a conclusion which must dispose of the case, they will not 

be examined. We find no error in the judgment of the 

district court, and it is therefore recommended that the 

same be affirmed.  

HASTINGs and DAY, CC., concur.  

By the Court: For the reasons stated in the foregoing 
opinion, the judgment of the district court is 

AFFIRMED.  

WILLIAM THOMSSEN ET AL. V. COUNTY OF HALL.  

FILED FEBRUARY 6, 1902. No. 11,162.  

Commissioner's opinion, Department No. 1.  

1. County Treasurer: SuIT oN BOND: OWN SUCCESSOR. An action 

brought against a county treasurer and his bondsmen for the 

recovery of moneys alleged to have been converted by such 
treasurer, is not prematurely brought if commenced after the 

termination of the term of office of such treasurer, and after 

he has given a bond and qualified as his own successor in office.  

2. - : INSURER OF FUNDS. In this state a county treasurer is 

an insurer of the funds which come into his hands em officio, and 

such treasurer and his bondsmen can not, in an action by the 

county to recover funds not accounted for, plead that such funds
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were lost without any fault or neglect on the part of the treas
urer, by the failure of a bank in which they were deposited for 
safe keeping only, and in good faith, believing such bank to be 
solvent.  

3. . INTEREST. In an action by a county against a county 
treasurer and his bondsmen to recover funds alleged to have 
been converted by the treasurer, it is not error to compute 
interest on such funds from the date at which, under the terms 
of the statute and the official bond, the funds should have been 
accounted for and turned over to the successor. in office of such 
treasurer.  

ERROR from the district court for Hall county. Tried 
below before SEDGWICK, J. Affirmed.  

William H. Thompson and Othman A. Abbott. for plain
tiffs in error.  

Ralph R. Horth, Charles G. Ryan and Williami S.  
Pearne, contra.  

KIRKPATRICK, C.  

This is an action brought by the County of Hall against 
William Thomssen and the Fidelity & Deposit Company 
of Maryland, a corporation, defendants. Plaintiff in its 
petition recited the election of the defendant Thomssen 
to the office of county treasurer of Hall county; the execu
tion, delivery and approval of the bond upon which plain
tiff in error, the Fidelity & Deposit Company, was surety; 
and the fact that Thomssen entered upon the discharge of 
his duties as county treasurer, and held the office for the 
term of two years, and until the 4th day of January, 1898; 
that he had received from his predecessor in office and 
from other sources, as county treasurer, the sum of $357,
317.89, and that he had paid out and disbursed, together 
with what he had on hand and turned over to himself as 
his own successor, the sum of $335,332.28, and no more, 
leaving as a balance due the county the sum of $21,985.61, 
for which amount with interest at the rate of seven per 
cent. per annum from January 4th, 1898, the county prayed 
judgment. Plaintiffs in error filed separate answers, in
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which they admitted the election of Thomssen as county 
treasurer, the execution and approval of his bond as set 
out in the petition, and in addition set out two defenses, 
each of which applies to a portion of, and, taken together, 
cover, the money alleged to have been converted. First, it 
is alleged that the Bank of Commerce of Grand Island 

had, during the term of office of the predecessor of 
Thomssen, given a bond to the county, and been made a 
county depository for the sum of $10,000, which had been 

deposited therein by the predecessor of Thomssen, and 

which sum was a part of the amount sought to be recov
ered by the county; that, for reasons pleaded in the an

swer, said sum had never been turned over to Thomssen, 

but still remained in the Bank of Commerce, on deposit 

to the credit of the county. To this portion of the answer 

a reply was filed by the county, which, in effect, admitted 

the allegations of the answer, and pleaded that the prede

cessor of Thomssen had given him a check for the $10,000 

so on deposit, and that Thomssen had presented the check 

at the bank, and had it certified, and allowed the funds to 

remain on deposit, and that Thomssen and his bondsmen 

by such act became liable to the county for the same. To 

this reply plaintiffs in error demurred, which demurrer 

was by the trial court sustained; the court's ruling thereon 

not being presented for consideration in this case. As to 

the remainder of the money alleged in the petition to have 

been converted by plaintiff in error Thomssen, it was al

leged in the answers, in substance, that the Bank of Com

merce was a corporation duly incorporated as a bank, and 

was, at the time of his election and for many years prior 

thereto had been, engaged in the banking business in the 

city of Grand Island; that it was then, and for many 

years past had been, generally known as.a financially 

sound and safe depository for moneys, and was then be

lieved to be safe; that at the time Thomssen entered upon 

the discharge of his duties as treasurer, the county had 

provided no safe or secure place for the deposit or keeping 

of large sums of money, but had provided simply a fire-

VOL. 63] JANUARY TERMIN, 1902. 779



Thomssen v. Hall County.  

proof safe and vault suitable for the purpose of keeping 
the records and valuable papers of the county, to prevent 
their loss or destruction by fire, and that the safe or 
vault was not a secure, safe or suitable place in which to 
keep moneys of the county; that there were no banks in 
the ocounty which had given bonds and were lawful de
pository banks; that plaintiff in error Thonssen, in good 
faith, and for the sole purpose of securely keeping and 
preserving the moneys belonging to the county; deposited 
a part of the moneys which came into his hands as treas
urer in the Bank of Commerce to his credit as county 
treasurer, and not otherwise, and that such deposit was 
with the full knowledge and consent of the board of super
visors of the county, and that on or about the 20th day of 
January, 1896, the Bank of Commerce failed, suspended 
payment, closed its doors, and surrendered all of its assets 
and property into the hands of the state banking board, 
and that thereafter a receiver was appointed, who paid as 
dividends on the money so deposited the sum of $6,415.05, 
leaving a balance in said bank to the credit of the county 
treasurer of $9,450.38; that plaintiff in error Thomssen, 
by reason of the premises, was not liable for this balance; 
that he had acted in good faith and with due care and dili
gence; and that the money was lost without any fault or 
negligence on his part. A jury was called to try the issues, 
and plaintiff in error tendered evidence in support of the 
above-set-out portions of their answers, whereupon defend
ant in error interposed a demurrer ore tenus, which was 
sustained. Plaintiffs in error excepted to this ruling, and, 
no further evidence being offered or received, the court 
instructed the jury to return a verdict for the county in 
the sum of ' $9,450.38, with interest at seven per cent.  
thereon from January 4, 1898. Judgment was entered 
against plaintiffs in error on this verdict, separate mo
tions for new trials were made and overruled, and the case 
is brought to this court upon separate petitions in error 
for review.  

Plaintiffs in error, in their brief, contend that the judg-
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ment of the trial court is erroneous for three reasons: 
First, because the action was prematurely brought; sec
ond, because the answer hereinbefore quoted constituted 
a good defense; and, third, because the court erred in al
lowing interest at seven per cent. from January 4, 1898, 
rather than from August 4, 1898, the date of the commence
ment of the suit. These assignments of error will be con
sidered in their order.  

In support of the first assignment, it is contended that 
it was the duty of the county of Hall, under the provisions 
of section 1, article 2, chapter 18, Compiled Statutes, 1901, 
entitled "Counties and County Officers," and under the 
provisions of section 94, article 1, of the same chapter, on 
the 4th day of January, 189S,-the date on which the term 

of Thomssen as county treasurer expired,-to have re

quired him to account for the funds in his custody and 

control, and that, upon his failure so to account, it was the 

duty of the county board to remove him from office, and 

appoint a successor as county treasurer, and that because 

the county board failed to do this, and plaintiff in error 

Thomssen succeeded himself by re-election, there was no 

officer or person who could make a legal demand to turn 

over the county funds in his possession, and that no suit 

could be maintained by the county for funds in his hands 

during his first term of office until such legal demand had 

been made, and compliance therewith refused. The au

thorities cited by plaintiffs in error do not sustain this 

contention. There can be no doubt that under the statute 

the term of office of Thomssen expired at the very latest 

when he gave his bond, and qualified and entered upon 

the discharge of the duties of the office as his own suc

cessor. It is equally certain that upon his qualification 

for his new term he was another and distinct officer, to the 

same extent as though some other person had succeeded 

him. -The sureties on his bond given for his first term 

would not be liable for any act or misfeasance on his part 

during his second term, and his second-term bondsmen 

would not be liable for money which never in fact came
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into his hands from himself as his own predecessor. In 
the case of Amherst Bank v. Root, 2 Met. [Mass.], 536, it 
is said: "If there be a re-election, it is in fact to another 
and not the same office; such as the offices of treasurers of 
the state, counties, towns and the like, where the office 
is created by law, and by the same law made annual." In 
Citizens Loan Ass'n v. Nugent, 29 Am. Rep., 230, it is said: 
"A man who is re-elected to an office may be truly said to 
have changed his official personality. Such a person, with 
respect to his position, is another officer, and it'is in this 
sense that a man is sometimes said, in these cases, to be 
his own successor." In Thurston v. Clark, 40 Pac. Rep.  
[Cal.], 435, it is said: "Each term of an office is an entity 
separate and distinct from all other terms of the same 
office." If this action had been brought prior to the 4th 
day of January, 1898, and during the continuance of the 
first term of office of plaintiff in error Thomssen, then 
there would be merit in this contention. It was properly 
the duty of the board of supervisors, under the terms of 
the statute cited, to have removed plaintiff in error from 
office, or to have refused to approve the bond tendered by 
him for his second term;. but that there was a failure to 
perform this duty by the county board can not prejudice 
the rights of the county in this action. It is very clear 
that the first contention of plaintiffs in error can not be 
sustained.  

It is next contended that the county treasurer, under 
the law of this state, is only a bailee for hire of the moneys 
that come into his hands by virtue of his office; that 
Thomssen having in good faith deposited the money of the 
county in the Bank of Commerce, which was at that time 
believed to be a safe and responsible banking institution, 
and these deposits being made with the knowledge of the 
county board, and the county having failed to furnish a 
safe and suitable place in which to keep the funds, there
fore the answer of plaintiffs in error stated a good de
fense; and that the loss of the money must fall upon the 
ounty. This view is very ably presented by counsel for
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plaintiffs in error, and many authorities are cited which 
it is claimed support the doctrine stated. We have care
fully examined these authorities, and are constrained to 
say that many of them were decided under statutes differ
ing materially from our own, and the bonds therein in
volved differed materially from that involved herein. The 
weight of authority seems to be that the county treasurer 
is an insurer of the money coming into his hands by virtue 
of his office, and that. such officer is liable absolutely to 
account for such funds and if funds are lost by the failure 
of a bank in which they have been deposited, the treasurer 
and his bondsmen must bear such loss. Fairchild v.  
Hedges, 44 Pac. Rep. [Wash.], 125; State v. Nevin, 19 
Nev., 162; Wilson v. Wichita County, 67 Tex., 647; 
Redwood County v. Tower, 28 Minn., 45; Lowry v. Polk 
County, 51 Ia., 50; Nason v. Poor Directors, 126 Pa. St., 
445; Supervisors of Omro v. Kaime, 39 Wis., 468; Rose v.  

Douglass Township, 52 Kan., 451. But if the weight of 

authority were as claimed by counsel, the rule could not 

obtain in this state. By the terms of section 21, article 3, 

chapter 18, Compiled Statutes, 1901, it is made a felony 
for the county treasurer to deposit money of the county 
ii any bank other than such as may be designated under 
he provisions of the depository law, and under this section 

it may be said that plaintiff in error Thomssen was vio
lating a plain provision of the statute by making the de
posit on account of which the loss occurred. And it seems 
clear that neither he nor his bondsmen can ask to be re
leased from liability for the loss of money so wrongfully 
deposited. By section 91, article 1, chapter 18, Compiled 
Statutes, 1901, it is made the duty of the county treasurer 
.to receive all moneys belonging to the county from what
soever source derived, and to pay out all moneys received 

by him for the use of the county, only on warrants issued 

by the county board according to law, except where special 

prcvision for the payment thereof is or may be otherwise 

made by law. By section 89 of the same chapter it is pro

vided that the county clerk shall keep an account with the
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county treasurer, in which account he shall be charged 
with all moneys received by him, from whatever source 
derived, together with all taxes due as shown by the tax 
lists, and in which he is to be credited only with uncol
lected taxes, and with the money he pays out in accord
ance with law. We find no provision in this section under 
which the treasurer may be credited with moneys that may 
have been lost, even though the loss occurred without any 
fault or neglect on his part. By section 21, chapter 10, 
Compiled Statutes, 1901, it is provided that "any officer 
or person who is entrusted with funds belonging to the 
state or any county thereof, which may come into his pos
session by any appropriation or otherwise, shall be re
sponsible for the same upon his bond." From an examina
tion of these sections of the statute, it seems very clear that 
the purpose of the legislature was to make the county 
treasurer an insurer,-responsible absolutely for the re
payment of all moneys which might come into his hands 
from any source,-and that from this liability, which, un
der the law, is absolute, neither he nor his bondsmen can 
be permitted to escape, even though the loss occurred 
through no fault or neglect of the treasurer. By section 
23, article 3, chapter 18, Compiled Statutes, 1901, :t is 
provided "that no treasurer shall be liable on his bond 
for money on deposit in bank, under and by direction of 
the proper legal authority, if said bank has given bonds." 
From the provisions of this section, specifically exempting 
the treasurer from liability on his bond for funds deposited 
in a proper depository, it seems clear that the legislature 
understood that under the other sections referred to, the 
treasurer's liablity was absolute, requiring him to account 
for all other moneys.  

An examination of the terms 1 the bond does not dis
close anything that would in any way assist plaintiffs in 
error to avoid the liability which seems to have bn fixed 
by statute. Among the conditions contained in the bond 
we find the following: "Now if the said William Thomssen 
shall render a true account of his office and of the doings
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therein, to the proper authorities, when required thereby 
or by law, and shall promptly pay over to the persons or 
officers entitled thereto all moneys which may come into 
his hands by virtue of his said office, and shall faithfully 
account for all the balances of money remaining in his 
hands at the termination of his office," etc. It will thus 
be seen that by the terms of his bond as well as by the 
provisions of the statute, plaintiffs in error are liable to 
account for all moneys coming into the hands of Thomssen 
as treasurer. It can not be said that the question is a new 
one in this state. In the case of Bush v. Johnson County, 
48 Nebr., 1, this court said: "The duty imposed on a 
county treasurer by law, and assumed by him, of safely 
keeping, accounting for and turning over the public funds 
which come into his hands by virtue of his office, is an 
absolute one; and where his bond is conditioned for the 
faithful performance of the duties of the office by him, the 
sureties on the bond are bound and liable in like manner 
and their responsibility is the same as that of their prin
cipal, and it will be no defense for either of the parties, in 
an action on the bond to recover public funds, predicated 

on an alleged failure of the treasurer to account for or 
pay them over, that the funds have been lost or stolen 
without the fault or negligence of the treasurer." It is 

said that the language just quoted is obiter dictum and 

therefore not authority in the determination of the ques
tion under consideration. An examination of that opinion, 
however, shows that the language quoted was used in an

swer to the contention of Bush and his bondsmen. who 

pleaded in the action brought against them that the money 

sought t, be recovered was lost in a reputable and pre
sumably solvent bank, that the treasurer had used due dili

gence in safeguarding the funds, and that they were lost 

through no fault or neglect on his part. Thus it is seen 

that the exact question here presented was decided in the 

Bush Case, and adversely to the contention of plaintiffs 

in error. It may therefore be said to be the settled law in 

this state that a county treasurer is an insurer of the funds 
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that come into his hands by virtue of his office, and that 
lie and his bondsmen are liable for moneys lost by the fail
ure of the banks in which moneys of the county are de
posited, except where deposits are made in conformity with 
the depository act.  

It is also contended that the county treasurer was justi
fied in violating the law by depositing the funds in the 
Bank of Commerce, because the board of supervisors had 
failed to provide a suitably safe place to keep the funds, 
and that they knew that the county treasurer was deposit
ing the funds in this bank. This contention is untenable.  
The county supervisors, as public officers, are not charged 
with the keeping of the county funds; and the rule is so 
elementary as to require no citation of authorities that the 
public rights can not be prejudiced by the fact that the 
supervisors knew that the county treasurer was violating 
the law, and the situation would be the same even though 
they connived at such violation.  

It is next contended that the trial court erred in in
structing the jury to return a verdict for interest at the 
rate of seven per cent. from the 4th day of January, 1898, 
up to the date of the trial. We are unable to find merit in 
this contention. Under the law, and by the terms of his 
bond, Thomssen was required to have on hand and account 
for this money at the end of his term, which was January 
4, 1898. The county had a right to the use of the money at 
that time with which to meet its obligations, and stop in
terest on outstanding claims. The money in the hands 
of the treasurer was due at that time. That was the day 
on which, by the terms of his bond, he had agreed to ac
count and turn over to his successor this money. Under 
the provisions of section 4, chapter 44, Compiled Statutes, 
1901, it would seem that interest should be computed from 
January 4, 1898, when the money became due. Supervisors 
v. Birdsall, 4 Wend. [N. Y], 453; People v. Gasherie, 9 
Johns. [IN. Y.], 71; Board of Justices v. Fennimore, 1 
N. J. Law, 242.  

From what has been said, it follows that there is no
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error in the proceedings of the trial court, and it is there
fore recommended that the judgment of the district court 
be affirmed.  

HASTINGs and DAY, CC., concur.  

By the Court: For the reasons stated in the foregoing 
opinion, the judgment of the district court is 

AFFIRMED.  

COUNTY OF HALL V. WILLIAM THOMSSEN ET AL.  

FILED FEBRUARY 6, 1902. No. 11,780.  

Commissioner's opinion, Department No.  

1. Depository Bond: CONTINUING LIABILITY. Under the terms of the 

statute providing for the depositing of public funds by the 
county treasurer in depository banks, a depository bond of such 
bank is a continuing liability, which can be discharged only by 
the paying-out of the funds deposited on account of the giving 
of the bond.  

2. - : - : CHECK. An outgoing county treasurer de

livered to his successor two checks in lieu of cash, aggregating 
$10,000, and covering that sum of money deposited in a bank 

which had qualified under the law as a depository of county 

funds, and took such checks to the bank and had them certified, 
instead of drawing out the cash, after which the bank failed.  

Held, that this transaction did not amount to a redeposit of the 

funds as a general deposit, and that the liability of the bank 

upon its depository bond continued.  

ERROR from the district court for Hall county. Tried 

below before SEDGWICK, J. Affirmed.  

Charles G. Ryan, W. S. Pearne and R. R. Horth, for 
plaintiff in error. ' 

William H. Thompson and 0thmian A. Abbott, contra.  

KIRKPATRICK, C.  

This is an action brought in the district court of Hall 

county against William Thomssen and the Fidelity & De

posit Company of Maryland, a corporation. The action was 

upon the bond of Thomssen as county treasurer, upon
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which the Fidelity & Deposit Company was surety. The 
petition pleaded the election of Thomssen as county treas
urer, and the execution, delivery and approval of his bond, 
a copy of which was set out in the petition, and prayed 
judgment against the defendants for $21,985.61, the 
amount of Thomssen's alleged shortage. The defendants 
answered separately, and among other matters, alleged 
that prior to the commencement of the term of William 
Thomssen as treasurer, the Bank of Commerce of Grand 
Island had given bond to the county, and had become a 
depository of county funds to the extent of $10,000, which 
amount in county funds had been deposited therein by the 
predecessor of Thomssen, and that said $10,000 was part 
of the alleged shortage mentioned in the petition, and that 
said $10,000 had never been drawn out of the bank of Com
merce by Thomssen, and that the same still remained 
therein, except $4,000 paid by the receiver of said 
bank, and that William Thomssen and his bondsmen 
were not liable therefor. To this answer the county filed 
a reply, alleging, in substance, that prior to the time that 
Thomssen entered upon the discharge of his duties as treas
urer the Bank of Commerce had given bond to the county, 
and had become a county depository for a period of two 
years, or until January 1, 1896, and that the, predecessor 
of Thomssen had deposited in said bank the sum of $10,000 
of county funds; that Thomssen had received from his 
predecessor checks drawn on said deposit in the sum of 
$10,000 in lieu of cash, and that he presented said checks 
at the bank, and had them certified by the officer of the 
bank, and carelessly and negligently failed to get the cash 
on said checks, but carelessly and negligently permitted 
said money to remain in said bank until the 20th day of 
January, 1896, at which time the bank failed; that there
after the receiver of said bank paid on said deposit $4,000, 
and no more, leaving a balance due from Thomssen to the, 
county of $6,000. To this reply separate demurrers were 
interposed by the defendants in error, which were by the 
trial court sustained; and the plaintiff in error electing to
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stand upon its reply, judgment was entered against it, to 
reverse which the cause is brought to this court upon 
error,-this being another branch of the case of Thomssen 
v. Hall County, decided at this term.  

It is contended by plaintiff in error that the effect of 
William Thomssen's taking the checks, representing the 
$10,000 on deposit, from his predecessor in office, to the 
bank and having them certified, was to withdraw the 
money from the county depository and redeposit it in his 
own name as a general deposit in the bank, and not as a 
deposit under the bank's depository bond. Many authori
ties are cited by plaintiff in error to the effect that if an 
individual receives a check from another individual, pre
sents the check at the bank, and, instead of drawing the 
money on the check, has it certified, and leaves the money 
in the bank on deposit, this operates as a release of the 
drawer of the check, and, if the bank fails, the loss must 
fall upon the payee of the check, who has procured the 
certification. With this as an abstract proposition of law, 
and with the authorities cited in support thereof, we do 
not disagree. But it has no application to the question 
presented in this case. If this were a case of general de

posit, and the question were whether the bondsmen of 
Thomssen or the bondsmen of his predecessor were liable 
for the fund lost, then the authorities cited would be ap
plicable. The question here involved is whether the money 
turned over to Thomssen by his predecessor was paid out 

or transferred in such a way as to absolve the bank from 
its liability on the depository bond.  

It is contended by plaintiff in error that the Bank of 
Commerce was made a depository bank for the sum of 
$10,000 for a period of two years, and until the 1st day of 
January, 1896, and that upon that date it ceased to be a 

county depository, and ceased to be obligated to pay the 
county interest on the funds in its hands. This contention 

is wholly without merit. The bond given by the bank to 

the county is not pleaded in the reply, and this court will 

not presume that such bond was other or different than
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the bond i equired by the provisions of section 20, article 3, 
chapter 18, Compiled Statutes, 1901. By the terms of the 
statute under which the Bank of Commerce became a de
pository, and by the terms of the bond which it was re
quired to give, after receiving money of the county it would 
remain a depository of those moneys indefintely, or until 
the money was duly paid out on the check of the treasurer; 
and the only way it could cease to be a depository would 
be by surrendering and paying over to the proper authori
ties all moneys in its hands which had been received by it as 
such depository. It is very clear that in this case no such 
paying over of the funds on deposit has ever been made by 
the bank. The only thing that appears to have been done, 
and the result of the giving and certifying of the checks 
set out in the reply, was to make the deposit stand in the 
name of the new treasurer, instead of the old, aid to so 
place the funds that the old treasurer could no longer draw 
them out on his check. The money on deposit was the prop
erty of the county, and not that of either the outgoing or in
coming treasurer. It is quite probable that the giving of 
the checks was unnecessary to transfer the fund; that, on 
the qualification of Thomssen as county treasurer, he be
came by that act vested with authority over the fund, and 
with the right to draw it out upon his checks. In the case 
of In re State Treasurer's Settlement, 51 Nebr., 116, 132, 
this court, in discussing the duties and liabilities of a state 
treasurer with relation to funds deposited in state deposi
tories, and regarding his duty to turn such funds over, 
said: "Under the depository law, public funds are required 
to be deposited by the treasurer on open account, subject 
to payment on the presentation of the check of the treas
urer. The depositing of the moneys of the state in 'a de
pository bank by the treasurer in pursuance of law is, in 
legal effect, a loan of such moneys to the bank, and the 
relation of debtor and creditor is thereby created, not be
tween the bank and the treasurer, but between the former 
and the state, since the money thus deposited belonged to 
the state, and not to the treasurer, its agent and represent-
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ative. A depository bank being the state's debtor for 
all funds deposited therein in compliance with law, all 
sums so remaining on deposit at the close of Mr. Bartley's 
term were not moneys in his hands in such a sense as he 
was bound at his peril to produce them in making settle
ment with his successor. He was under no more obligation 
to do that than he was required to pay over to his successor 
the amounts represented by any unpaid past due county 
bonds or other securities belonging to the permanent 
school fund. No one will contend that in the case of the 
bonds the outgoing officer is compelled to turn over the 
money to his successor, where none has been paid or col
lected. The law, his bond, and official oath, every one will 
agree, would be satisfied by the delivery of the bonds. The 
county is the debtor of the state to the extent of the amount 
due on such bonds. and the depository bank is indebted to 
the state for the amount of its public funds remaining on 
deposit, and the production and delivery of proper evi
dences of the true condition or state of the account ought 
to answer the requirements of the statute." 

Under the statute, the conditions of both the county and 
state depository bonds are required to be the same. It 

therefore follows that the language of the opinion quoted 

is in point. In the syllabus of that case it is said: "Public 

funds so deposited and remaining in a state depository at 
the termination of the office of the state treasurer he is not 

required to withdraw therefrom and physically deliver the 

possession thereof to his succesgor in office." 

It seems clear that the reply filed by the county in the 

case at bar failed to state facts sufficient to entitle it to 

any relief as against the treasurer, Thomssen, or his bonds

men. The judgment of the trial court is right, and it is 

therefore recommended that the same be affirmed.  

HASTINGS and DAY, CC., concur.  

By the Court: For the reasons stated in the foregoing 

opinion, the judgment of the district court is 

AFFIRMED.
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ST. ANDREW'S CHURCH OF TECUMSEH, NEBRASKA, AP
PELLEE, V. MICHAEL SHAUGHNESSY ET AL., APPELLANTS.  

FILED FEBRUARY 6, 1902. No. 9,850.  

Commissioner's opinion, Department No. 2.  

1. Appeal: RECORD: PLEADING: EVIDENCE. Upon appeal in an ac
fion in equity, this court must take the evidence as it is in the 
record, and determine whether the decree appealed from can 
be supported upon the pleadings and evidence as taken in the 
lower court.  

2. Corporation: MEMBERS: RIGT OF AllNORITY. A mnoritir of the 
members of a corporation organized under the act of 1883, 
entitled "An act for the incorporation of churches and parishes 
and religious societies," have no right to retain possession of 
the corporate property, as against the corporation itself, for 
the purpose of compelling the corporation to recognize their 
rights as members.  

APPEAL from the district court for Johnson county.  
Heard below before LETTON, J. Affirmed.  

Samuel P. Davidson and V. H. Kelligar, for appellants.  

Sawyer, Snell & Frost, contra.  

SEDGWICK, C.  

This action was begun in the district court of Johnson 
county by the plaintiff, St. Andrew's Church of Tecumseh, 
to enjoin the defendants from intermeddling with the 
church property, and from iindering the plaintiff church, 
and the members, comprising the plaintiff corporation, in.  
the enjoyment of their rights and franchise, and from in
terfering with the right of the pastor of the church to use 
and occupy the parsonage and to occupy the pulpit of the 
church, and from excluding the plaintiff and the members 
of the plaintiff corporation and communicants from the 
church building, and from interfering with them in cele
brating divine worship in the church, and to require the 
defendants to surrender to the plaintiff the key to the par-
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sonage and church building, and all other property of the 
plaintiff in their possession, with a general prayer for 
equitable relief. The answer admits that the defendants 
hold the property and exclude plaintiff therefrom, and at
tempt to justify so doing. There was a trial by the court, 
and general findings for plaintiff, and decree granting the 
relief prayed. The defendants appeal to this court.  

It is established by the - pleadings and evidence 
and admissions of the parties that for some time 
prior to the year 1883 the Catholic church of Tecum
seh existed as an organized church, but unincorporated, 
and as such unincorporated church society it acquired 
the property in controversy, and the members of the 
church society constructed the buildings and furnished 
the property now in dispute. The money for this pur
pose was raised by voluntary subscriptions among the 
members and donations from other friends. In the year 
1886, in accordance with the desire of the membership 
of the church and the church authorities, the church 
was incorporated under the act of the legislature of 
1883, entitled "An act for the incorporation of churches, 
parishes, and religious societies." Session Laws, 1883, 
p. 177. In pursuance of.the provisions of the statute the 
bishop of the diocese, which then comprised the state, the 
vicar general, and the parish priest of the Tecumseh church, 
and two members of the church society who were selected 
by the society itself, convened at Omaha, and duly incor
porated. The corporation so formed took the property in 
question, and it is admitted that it is still the owner of 
the title of the property in fee. The by-laws of the corpo
ration provided that "the corporate powers of this corpo
ration, except as otherwise provided by law, shall be exer
cised, in all things in conformity with the principles and 
discipline of the Roman Catholic Chixch existing in the 
United States of America, and in conformity with the dis
ciplinary statutes of the diocese of Omaha. This church 
is always bound to receive as pastor thereof, and as such 
members of such corporation as is provided in the articles
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of incorporation, such priest as the Rt. Rev. Bishop of the 
Diocese, or, in his absence, Administrator of the Diocese, 
may from time to time appoint. When any pastor thereof 
shall be removed by the Rt. Rev. Bishop, Vicar General, or 
Administrator of the Diocese, such pastor shall cease to be 
a member of this corporation, and shall no longer be recog
nized as pastor." After the.corporation was organized, 
the diocese was divided so that the portion of the state 
south of the Platte became the diocese of Lincoln, and the 
present Bishop Bonacum became the bishop of the diocese, 
and the parish in which St. Andrew's church of Tecumseh 
is situated became subject to his jurisdiction. The bishop 
appointed Father Murphy the priest of the parish, or 
rector, of St. Andrew's church, and after he had served for 
a time he was removed by the bishop and appointed to a 
new mission. The bishop then appointed Father Carriker 
to be the priest of the parish, but Father Murphy, for some 
reason not disclosed in the evidence, refused to acquiesce 
in this action of the bishop, and the bishop notified the 
communicants of the church that Father Murphy was act
ing without right, and that the Rev. Father Carriker was 
properly constituted priest, and was qualified with au
thority to minister in spiritual matters to the congregation.  
Father Murphy appealed from the order of the bishop, 
and, his appeal having been determined against him, left 
the parish and accepted another mission. The defendant 
Michael Shaughnessy, who was one of the original incorpo
rators, and the defendant Michael Murphy, who appears 
to have been selected by a vote of the church membership 
to act as lay member of the corporation, refused to allow 
the new appointee of the bishop to act as priest of the 
parish and to obtain possession of the church and parson
age, and after some trouble over the matter Father Carri
ker found other quarters for his home and for the church 
services, and a part of the congregation attended his serv
ices and supported him, but the larger part attended the 
services at the church, which were conducted by Father 
Murphy, and after he had accepted another mission no serv.
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ices were held in the church. When Father Murphy left 
the parish he appears to have delivered the keys of the 
church and parsonage to the defendant Michael Shaugh
nessy who locked the church and parsonage and, against 
the authority of the bishop, refused to allow his appointee 
the use of the property.  

The defendants say in their brief : "The only real conten
tion or controversy between this people and the bishop 
is as to the right of the people to select their lay-trustees.  
Whenever the bishop is made to submit to this right on the 
part of this people, they are willing and offer to comply 
with every other request legitimately made of them, with
out any judgment of this or any other court." The con
tention seems to be that these defendants Shaughnessy and 
Murphy are in fact the two lay members of this corpora
tion, and that the bishop in refusing to recognize them as 
such, and in attempting to appoint others in their places, 
has so far violated the rights of the body of communicants 
composing the St. Andrew's church of Tecumseh as to jus
tify those communicants, through the two lay members of 

the corporation appointed by them, in excluding the bishop 
and his appointee from the use of the church and property.  
The proposition that Shaughnessy and Murphy would have 

the right to exclude the bishop and his appointees from the 

use of the property until the bishop should recognize them 

as members of the corporation can not be sustained. There 

is no doubt that the bishop, the vicar general, and the 

priest appointed by the bishop constituted the majority of 
the corporate members. Whatever may have been the 

rights of the communicants and body of church members 

at the time this corporation was formed, it is conceded by 

all parties, in the pleadings and in the evidence, that this' 

corporation was formed for the purpose of taking and 

holding the property in question, and also for the purpose 

of controlling the use of the property in accordance with 

the policy and usages of the Roman Catholic church as or

ganized in the United States of America. Indeed, it is ad

mitted that this corporation owns all of the property in
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question. The communicants and body ot church mem
bers of the local church participated in the organization 
of the corporation, and in transferring this property to the 
corporation so organized, and there can be no doubt of the 
right of the corporation to control the use of this property.  
It is alleged in the answer that an attempt has been made, 
and that there is danger that it will be renewed, to convert 
this property, and to divert it from the purposes for which 
it was intended. The trial court excluded the evidence 
tending to support these allegations, and therefore we can 
not consider this question. We do not want to be under
stood as recognizing the right of the corporation, or any 
of its members, to so convert the property, nor to intimate 
that a court of equity in a proper proceeding would not 
prevent such conversion; but there is no evidence upon this 
point in the record, and whether the court did right in 
excluding this evidence can not be determined on this ap
peal. By the settled practice of this court, questions that 
may arise upon the rulings of the trial court in admitting 
or excluding evidence can only be presented to this court 
by proceedings in error. Upon appeal, this court must 
take the evidence as it is, and determine whether the de
cree is right upon the pleadings and evidence as taken in 
the lower court.  

The trial court also refused to determine the question 
as to whether the defendants Shaughnessy and Murphy 
were members of the corporation, and as such entitled to 
participate in the management and control of the property.  
As the articles of incorporation and by-laws provide that a 
majority of the five members of the corporation may act 
for the corporation in the control of its property and af
fairs, and a majority concurred in the appointment of the 
successor of Father Murphy, it seems to be immaterial to 
this controversy, whether the defendants Shaughnessy and 
Murphy, or the two members who were appointed by the 
bishop as their successors, were entitled to act as the lay 
members of the corporation, and therefore the, refusal of 
the court to determine that question does not affect the
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merits of this appeal. Nor is it necessary to construe the 
language of the articles of incorporation and the by-laws 
relating to the selection of these lay members. The prop
erty in question belongs to the corporation, and is com
mitted to its custody and control. Under the organization 
of this church corporation, the appointment and removal 
of its local or parish priest is committed to the bishop.  
The priest so appointed is a member of the corporation, 
and, with the consent of a majority of the members of the 
corporation is the authorized representative of the Roman 
Catholic church. Under the evidence in this record, the 
five members of this corporation, or a majority of them, 
are responsible for the care and custody of the church 
property, and its use as contemplated in accordance with 
the usages of the Roman Catholic church.  

It is therefore recommended that the decree of the trial 
court be affirmed.  

OLDHAM and POUND, CC., concur.  

By the Court: For the reasons stated in the foregoing 
opinion, the decree of the trial court is 

AFFIRMED.  

NOTE.-Church.-Society.-Corporation.-Confgregation.-Parish.-Devise.  
-Schism.-Church Property.-It is, we think, a matter of common 
observation that the terms "church" and "society" are popularly 

used to express the same thing, namely, a religious body organized 

to sustain public worship. Society v. Hatch, 48 N. H., 393, 396.  
A statute prescribed that it should be lawful for the male persons 

belonging to any "church" to efoose the trustees. The whole statute 
has reference to religious associations. A church (ecclesia) may be, 
first, a temple or building consecrated to the honor of God and re
ligion; or, second, an assembly of persons united by the profession 
of the same christian faith, met together for religious worship.  
These give the legal, though the word has many popular definitions.  
In the statute, to which reference has been made, it appears to be 
used in the sense of the second of the foregoing definitions. Robert
son v. Bullions, 9 Barb. [N. Y.], 64, 95, affirmed 11 N. Y., 243.  

In one sense (and the common sense) the word "church" is under
stood to mean a number of christian persons, agreeing in their faith, 
usually assembling together at one place, for purposes of worship
submitting to its ordinances, and receiving its sacraments. This is
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entirely distinct in meaning from the word "church" as applied to a 
corporation. In the former sense of the word, many persons are 
usually members of the church, and most commonly a large major
ity, who neither are or can be members of the corporation,-married 
women, infants, etc. When persons are incorporated by the name of 
"church," this can be regarded only as a name of designation, or at 
most, as indicating, when property is given to them, the trusts upon 
which it is given. Wilson v. Presbyterian Church, 2 Rich. Eq. [S. Car.], 
192, 198.  

Distinction between congregation and church pointed out in First 
Baptist Church v. Wetherell, 3 Pai. Ch. [N. Y.], 296, 301.  

Where a testator devised his estate to the Protestant Episcopal 
church in New Canaan, parole evidence was held admissible to show 
that the terms "church" and "parish" were by this denomination 
of christians used indiscriminately, and in the same sense as society.  
Ayres v. Weed, 16 Conn., 291.  

For meaning of parochia, or parish, see Baker : Fales, 16 Mass., 487, 
498.  

"As between two opposing factions of a religious association, land 
acquired by the association before any schism arose will be adjudged 
the property of that faction which abides by the doctrines, prin
ciples and rules of church government which the united body pro
fessed when the property was acquired." Reorganized Church of Jesus 
Christ of Latter Day Saints v. Church of Christ, 60 Fed. Rep.,. 937.
REPORTER.  

MICHAEL SHAUGHNESSY ET AL. V. ST. ANDREW'S CHURCH OF 
TECUMSEH.  

FILED FEBRUARY 6, 1902. No. 11,682.  

Commissioner's opinion, Department No. 2.  

Ejectment: PRIOR EQUrrY ACTIoN. An action in ejectment can not 
be maintained during the pendency of a prior action in equity 
between the same parties, in which plaintiff alleges that defend
ant wrongfully withholds possession of the same property from 
the plaintiff, and asks to enjoin the defendant from excluding 
the plaintiff therefrom.  

EiROR from the district court for Johnson county.  
Tried below before STUBBS, J. Reversed.  

Samuel P. Davidson, for plaintiff in error.  

Sawyer & Snell, contra.
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SEDGWICK, C.  

This is an action in ejectment begun by this defendant 
in error against the plaintiffs in error in the district court 
of Johnson county to recover possession of church and 
parsonage property. The petition is in the ordinary form.  
The answer, among other pleas, alleges "that on the 30th 
day of November, 1S97, a suit was commenced in this court, 
in which St. Andrew's Church of Tecumseh, Nebraska, was 
named as plaintiff, and these defendants and 'others too 
numerous to mention' were named as defendants, and 
said suit was instituted by and under the direction of said 
Thomas Bonacum as such bishop, and that in bringing said 
suit he-used the name of said church as plaintiff, as de
fendants averred therein, without authority. Said suit 
was instituted for the sole and only purpose of securing 
possession of the same property now in controversy, and 
of removing these defendants from the possession thereof 
as such trustees on behalf of said communicants, and for 

the purpose [of] securing possession thereof by said Bon
acum, in order that he might use the same for his own 
individual purposes and not for the benefit of said com
municants, as was alleged in the answer in this case, and 
which these defendants now allege is the sole purpose of 

this suit. And the subject-matter and issues involved in 

that suit are the same, in substance and in fact, as the 

subject-matter and issues involved in this suit. Said suit 

is now pending and undetermined in the supreme court of 

Nebraska, to which court it has been regularly taken by 
appeal by these defendants, after a decree and judgment 

had been entered in favor of plaintiff in that case in this 

court. When said case was so taken to the said supreme 

court of Nebraska, an order for a supersedeas undertaking 
to be given was entered by said supreme court, and in pur

suance thereof said undertaking was given and regularly 

approved and entered, and is now in full force." 

The reply admits the commencement of the suit referred 

to in the answer, but denies that the subject-matter and
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issues involved in that suit are the same, in substance and 
fact, as the subject-matter involved in this suit; admits 
that a decree and judgment was entered in the district 
court in favor of the plaintiff therein and against the de
fendants, and that the same is pending in the supreme 
court, and admits that a supersedeas bond was given and 
approved; and denies each and every other allegation con
tained in the answer. The defendant put in proof the 
pleadings in the former case, from which it appears that 
the petition therein, among other things, alleges "that on 
or about the 4th day of August, 1897, plaintiff, by said 
members mentioned in paragraph five hereof, took posses
sion of said parsonage by opening a window thereof, and 
one of their number entered therein, and then unlocking 
and opening the doors thereof; that when defendants 
learned of this fact they obtained a warrant for the arrest 
of said Hartig, and while he and the other members of said 
plaintiff corporation were absent from said parsonage, 
fraudulently induced the housekeeper to step outside of 
said parsonage, whereupon said defendants unlawfully en
tered the same, and locked and barred the doors and win
dows, and have since said time forcibly and unlawfully 
held the possession of the same and of said church building, 
which they also keep locked and barred, and they threat
ened to arrest any one or all of the officers or members of 
plaintiff corporation who shall attempt to or who enters 
said parsonage or church building." The plaintiff, among 
other things, asked that the defendants be enjoined from 
in any manner excluding from said church edifice the 
plaintiff and said five members constituting the plaintiff 
corporation, and that the defendants be required to sur
render to the plaintiff the keys to said parsonage and 
church buildings, and all other property of the plaintiff 
in their possession. The answer denied these allegations 
of the petition, and, among other things, the defendants 
therein admitted that they "have held and kept possession 
of the church and parsonage described in the petition, and 
have kept the bishop, the priest and the vicar general out of
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the possession," and then alleged facts which they claimed 
entitled them to the possession of the property.  

When a court of equity takes jurisdiction for any pur
pose it will retain jurisdiction for all purposes, and do 
complete justice between the parties. There can be no 
doubt that in the former action the court had complete 
jurisdiction to settle all questions in regard to the posses
sion and right of possession of the property in dispute, and 
to put the party in possession of the property who should 
be found in that action to be entitled to the same. We 
think, therefore, that the defendants' plea of another ac
tion pending ought to have been sustained.  

It is therefore recommended that the judgment of the 
district court be reversed and this case dismissed.  

OLDHAM and POUND, CC., concur.  

By the Court: For the reasons stated in the foregoing 
opinion, the judgment of the district court is reversed and 
the case dismissed.  

REVERSED AND DISMISSED.  

J. K. BAKER V. UNION STOCK YARDS NATIONAL BANK.  

FILED FEBRUARY 6, 1902. No. 10,139.  

Commissioner's opinion, Department No. 2.  

1. Special Appearance: JURISICTION: WAIVER. If a defendent claims 
that the court has acquired no jurisdiction over his person, by 
reason of defects or irregularities in the process, or service 
thereof, his course is by special appearance and objections to 
tne jurisdiction; and if he goes further, and enters a general 
appearance, or invokes the powers of the court for any other 
purpose than quashing the pretended process, or service thereof, 
the defects are waived.  

2. Want of Jurisdiction: ANswER. But where for some reason the 
defendant is privileged from suit in the couity where or at the 
time when he is sued, he may set up want of jurisdiction of his 

person by answer, along with any other defenses he may have, 
without first making a special appearance or preliminary ob
jections.  

55
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3. - AMENDED ANSWER. In such case he must plead 

the want of jurisdiction as soon as called upon to answer. If 
he answers without so doing, he can not afterwards make the 

defense in an amended answer.  

4. Promissory Note: ACCOMMODATION: DEFENSE: PAYEE: INDORSEE.  

That a promissory note was executed by way of accommoda
tion is a good defense as against the payee, but not as against 
the indorsee, from whom money was obtained by virtue thereof, 
even though he had notice of the relation of .the parties to each 
other.  

5. : : CONSIDERATION. Where money is advanced 

upon the representation and in the expectation that a person 
named will sign a note given therefor, and he afterwards does 
so, there is sufficient consideration as to the latter.  

6. Joint Enterprise: STATEMENTS OF ONE PARTY: EVIDENCE. State

ments of one of the parties to a joint enterprise, made while 
borrowing money to be used, and which was used in such 
enterprise, are admissible against the other parties thereto so 
far as they form a part of the transaction.  

ERROR from the district court for Douglas county. Tried 
below before POWELL, J. Affirmed.  

Hall & McCulloch, for plaintiff in error.  

Kennedy & Learned, contra.  

POUND, C.  

The Union Stock Yards National Bank of South Omaha 
sued Baker and one Frazier upon a note made by Baker to 
Frazier, and by the latter indorsed and delivered to the 
bank. Service was had upon Frazier by leaving a copy at 
his usual place of residence in Douglas county and an 
alias summons issued thereupon to Buffalo county and 
was served upon Baker. The latter appeared and an
swered to the merits, and afterwards, by amended answer, 
set up as a further defense that the court had acquired no 
jurisdiction of his codefendant, Frazier, for the reason 
that the latter was a resident of Illinois, and had no resi
dence in Douglas county at the time of the service of sum
mons. At the trial the court directed a verdict for the
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bank, and the judgment rendered thereon has come before 
us on error.  

A succession of well-considered cases has settled the law 
in this state as to the proper practice where want of juris
diction over the person of a defendant is asserted. If a 
defendant claims that the court has acquired no jurisdic
tion over his person, by reason of defects or irregularities 
in the process, or service thereof, his course is by special 
appearance and objections to the jurisdiction; and if he 
goes further, and enters a general appearance, or invokes 
the powers of the court for any other purpose than quash
ing the pretended process, or service thereof, the defects 
are waived. Omaha Loan & Trust Co. Savinqs Bank v.  
Knight, 50 Nebr., 342; Ley v. Pilger, 59 Nebr., 561. But 
where, for some reason, the defendant is privileged from 
suit in the county where or at the time when he is sued, he 
may set up want of jurisdiction by answer, along with any 
other defenses he may have. Hurlburt v. Palmer, 39 Nebr., 
158; Anheuser-Busch Brewing Ass'n v. Peterson, 41 Nebi'., 
897; Herbert v. Wortendyke, 49 Nebr., 182; Barry v. Wa

chosky, 57 Nebr., 534, 535; Goldstein v. Fred Krug Brew

ing Co., 62 Nebr., 728. While in several of these cases 

the defendant first made a special appearance and objec
tions to the court's jurisdiction over him, and, after these 

were overruled, set up the defense in his answer, we do 

not think such. couise is required in cases of this character.  

No special appearance or preliminary objections were 

made in Hurlburt v. Palmer, supra, or Herbert v. Worten

dyke, supra, and the provisions of sections 94 and 96 of the 

Code of Civil Procedure, taken together, would seem to 

make it clear that they were not required. See also Kyd 
v. Exchange Bank of Cortland, 56 Nebr., 557. If such a 

defense is waived if not set up in the answer, it follows 

that the defense is not waived when set up by answer, and 
therefore that it is not waived by any preliminary steps 
required before raising it in the prescribed way. That 

such is the proper construction of the Code, is apparent 

upon consideration of the practice prior to the Code, and



NEBRASKA REPORTS.

Baker v. Union Stock Yards Nat. Bank.  

a comparison with the holdings of other courts. Rein
stadler v. Reeves, 33 Fed. Rep., 308; Ward v. George, 1 
Bush [Ky.], 357; Wabash W. R. Co. v. Brow, 164 U. S., 
271; National Accident Society v. Spiro, 164 U. S., 281.  
But while the defense set up in the amended answer was 
one that might properly be raised by answer in conjunction 
with other defenses, and while no preliminary objections 
were necessary to enable it to be so raised, we think it is 
the duty of a defendant in such cases to plead the want of 
jurisdiction as soon as called upon to answer. If he an
swers without so doing, we think he can not afterwards 
make the defense in an amended answer. Section 96, Code 
of Civil Procedure, provides that, if the objection is not 
taken by answer, "the defendant shall be deemed to have 
waived the same." Answering without taking this objec
tion, then, was a waiver, and a waiver of such an objection 
must operate once for all. Having waived the objection, 
and by his answer acquiesced in the suit in a county other 
than that where he was amenable to service of process, he 
could not raise it at any subsequent stage of the proceed
ings.  

As the court directed a verdict for the bank, we must 
take Baker's version of the transaction in question as the 
measure of his liability. His claim, in substance, is that 
he, with Frazier and one McPherson, cashier of the bank, 
entered into an arrangement for buying, feeding and ship
ping cattle, whereby Baker was to furnish one-half of the 
moneys required, and Frazier and McPherson the other 
half; that in order to raise their-share of the money Fra
zier and McPherson borrowed it of the bank upon a note 
signed "J. K. Baker & Co." by Frazier, and sent a blank 
note to Baker for his signature; that this note was filled in 
as payable to Frazier, and by him indorsed, and put in the 
bank in lieu of the one first given. This note Baker after
wards renewed. He contends that it was a mere accom
modation to enable Frazier and McPherson to raise the 
money they had agreed to contribute, and that, as Mc
Pherson was its cashier, the bank is chargeable with his
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knowledge of the relation of the parties thereto. . But Mc
Pherson is not the bank. Whatever might be the rule ap
licable to a suit in which he claimed as indorsee, in this 

case the bank has parted with its money for this accommo
dation note; and the defense is urged, not against the payee 
for whose accommodation it was made, or an indorsee also 
accommodated thereby, but against an indorsee from whom 
money was obtained thereon. That a promissory note was 
executed by way of accommodation is a good defense as 

against the payee, but not as against the indorsee, from 

whom money was obtained by virtue thereof, even though 

he had notice of the relation of the parties to each other.  

Penn Safe Deposit & Trust Co. v. Kennedy,* 175 Pa. St., 

160, 34 Atl. Rep., 659; Cole v. Cushing, 8 Pick. [Mass.], 47, 

48. That McPherson was cashier, could, at most, but charge 

the bank with what he knew. It does not identify one with 

the other. The corporation is a person distinct from its 

officers. Humphreys v. McKissock, 140 U. S., 304. Hence, 
while, as far as Frazier or McPherson are concerned, there 

would be no consideration for the note, yet, as it was given 

to be used by them in raising money, and they so used it, 
the furnishing of the money to Frazier, or to Frazier and 

McPherson, by an indorsee, is a consideration, and the 

note is enforceable by such indorsee, though it knew the 

purpose for which the note was given. Nor do we think it 

matters that in this case the money was loaned before 

Baker signed the note, so long as it appears that the loan 

was made on the representation and in the expectation that 

he would sign the note given, and he did afterwards sign 

a note which was used to take it up. A case of this kind 

was presented in Steers v. Holmes, 79 Mich., 430, 44 N. W.  

Rep., 922.  
There are several assignments of error in rulings upon 

evidence. These are based on the admission of testimony 

as to the circumstances surrounding the execution of the 

note signed by J. K. Baker & Co., which was taken up by 

the accommodation note of which the one in suit is a 

*This case appears in 34 AtI. Rep. as Adams v. Kennedy.-REPORTER.

VOL. 63] JANUARY TERMN, 1902. 805



Baker v. Union Stock Yards Nat. Bank.  

renewal, and as to Frazier's statements while procuring 
the loan and executing the note. The circumstances testi
fied to are material to show the relation of the indorsee to 
the paper here in suit. The statements of Frazier were to 
the effect that Baker was absent, that Frazier would make 
a note temporarily, and that such note would be taken up 
by one signed by Baker, secured by a mortgage on some cat
tle, as soon as the papers could be executed by the latter.  
The money was sent to Baker, and was used in the pur
chase of cattle, and he signed the papers as Frazier had 
represented he would. Taking Baker's own version, the 
statements of Frazier, one of the parties to the admitted 
joint enterprise, made while borrowing money to be used 
in, and which was used in, such enterprise, and as a part of 
the transaction, were admissible.  

We recommend that the judgment be affirmed.  

SEDGWICK and OLDHAM, CC., concur.  

By the Court: For the reasons stated in the foregoing 
opinion, the judgment of the district court is 

AFFIRMED.  

NOTE.-Section 96, Code of Civil Procedure.-Misjoinder.-Defect of 
Parties.-J urisdict ion.- General Demurrer.- Misjoinder of causes of ac
tion must be taken advantage of by answer or demurrer, otherwise 
it is waived. Claire v. Claire, 10 Nebr., 54, 56. An answer filed is a 
waiver of an exception to the overruling of a special demurrer. Cor 

v. Peoria Mfg. Co., 42 Nebr., 660. A demurrer on the ground of defect 
of parties, is waived by an answer. Lederer v. Union Savings Bank, 
52 Nebr., 133. A defense of a defect of parties, can not be raised for 
the first time in the supreme court. Ayres v. Duggan, 57 Nebr., 750; 
Phenix Ins. Co. v. Rod Bile flora Lodge, 41 Nebr., 21, 23. The filing of an 
answer, is not a waiver of the overruling of a general demurrer. Cox.  
v. Peoria Mfg. Co., 42 Nebr., 660; Hopewell v. McGrew, 50 Nebr., 789. The 
objection that -the petition does not state a cause .of action, may be 
raised even in the supreme court. Sage v. City of Platism outh, 48 
Nebr., 558. Objection to jurisdiction not arising on the summons, its 
service or indorsement, may be raised by answer. Herbert V. Worten
dyke, 49 Nebr., 182. The plaintiff waives nothing by failing to object 
by answer or demurrer to a cross-petition which sets up a counter
claim. He may take advantage of such defect at any stage of the
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proceedings. Brugman v. Burr, 30 Nebr., 406, 420. Failure to allege ex
clusive adverse possession, will be considered waived after judgment.  
Tourtelotte v. Pearce, 27 Nebr., 57, 62. Motion is the proper remedy for 
defects in form. Forbes v. Petty, 37 Nebr., 899.-REPORTER.  

GEORGE F. HESSELGRAVE ET AL. V. STATE OF NEBRASKA.  

FILED FEBRUARY 6, 1902. No. 10,970.  

Commissioner's opinion, Department No. 3.  

1. Recognizance: TERMs: LIMIT. A recognizance in a criminal action 
conditioned "that the defendant shall be and appear in this 

court on the first day.of the next term thereof to answer to the 

charge of rape now pending herein against him, and will not 

depart the court without leave, and abide the order of the 

court," is limited to the term at which it exacts the appearance.  

2. - : RECORD: ORAL TESTIMONY: FORFEITURE. Under our stat

utes, the state is not limited to a record entry made on the 

court records to prove a forfeiture of the recognizance, but may 

use oral testimony for that purpose; but, in. order to default 

the defendant, he must be called at some time during the tdrm 

set for his appearance.  

ERROR from the district court for Buffalo county. Tried 

below before SULLIVAN, J. Reversed.  

Hector M. Sinclair, Hamer & Hamer and Warren Pratt, 
for plaintiffs in error.  

Fred A. Nye and N. P. McDonald, for the state.  

DUFFIE, C.  

November 16, 1897, an information was duly filed in the 

district court for Buffalo county, Nebraska, charging 

George F. Hesselgrave with the crime of rape. He was 

arraigned November 23, 1897, entered a plea of not guilty, 

and entered into a recognizance in the sum of $2,000, with 

Floyd F. Gargett and William E. Jakway as sureties. The 

recognizance is in the following form: "And now on this
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day personally came W. E. Jakway and F. F. Gargett and 
personally acknowledged themselves indebted to the state 
of Nebraska in the penal sum of $2,000. The conditions 
of this obligation are such that if the defendant, George F.  
Hesselgrave, shall be and appear in this court on the first 
day of the next term thereof, to answer to the charge of 
rape now pending herein against him and will not depart 
the court without leave and abide the order of the court, 
then this obligation to be void, otherwise to remain in full 
force and effect." The next term of court at which the de
fendant was to appear was the February, 1898, term. It 
appears to be conclusively shown that Hesselgrave was 
present on some of the days of the February term. His 
case, however, was not called, probably for the reason that 
the term was what is known as an "equity term"; no jury 
being called, and no criminal work done, or cases tried 
which require the impaneling of a jury. Another term of 
the court was held in May, 1898, and the defendant was 
present on one or more of the days of the session, but failed 
to appear when his case was called, and a default was 
thereupon entered against him and his sureties. This ac
tion is brought by the county attorney to recover the sum 
of $2,000, the amount of the recognizance, and from a 
judgment entered against them the defendants have taken 
error to this court.  

From the statement above made, it will be observed that 
the case of the State against Hesselgrave was not called at 
the February, 1898, term of the district court; that being 
the term at which Hesselgrave was bound to appear by the 
conditions of the recognizance in suit. The principal ques
tion for our determination is, does a recognizance in the 
form of the one in controversy bind the defendant to ap
pear from term to term, or has he observed the conditions 
of his bond by appearing at the first term of court next 
ensuing, and standing ready to answer to any call of his 
case which may be made by the court at that term? This 
question is, we think, fully answered in the opinion filed 
in State v. Murdock, 59 Nebr., 521. The head-note is as
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follows: "A recognizance in a bastardy proceeding, condi
tioned that accused 'shall be and appear before the district 
court on the first day of the next term thereof, and appear 
thereat from day to day to abide the order of the court,' is 
limited to the term at which it exacts the appearance. A 
continuance of the cause to a subsequent term of court is 
not within the contract of the recognizance, and, if made, 
a non-appearance of accused at the term to which the con
tinuance carries the cause is not a breach of such recogni
zance." It is true that that case is not, properly speaking, a 
criminal action; but that, to our minds, makes no differ
ence, and does not in the least weaken it as an authority.  
The terms of the recognizance are the same in each case.  
Why they should receive a different construction because 
in the case at bar the recognizance was given in a purely 
criminal action, and in the other in a bastardy proceeding, 
is not made clear to us. The parties who executed this 
recognizance entered into a contract with the state. Why 
the contract should be differently construed because given 
in a criminal action, or why their liability should be in
creased over those who had entered into a like contract in 
in any other action, is not apparent.  

It is insisted by the county attorney that Hesselgrave 
was not present on each day of the session during the Feb
ruary term, and that in consequence he was in default, and 
the recognizance forfeited, although his case was not 
called for any purpose. This, apparently, was the view of 
the district court, as we gather from instructions eight and 
nine given to the jury as follows: "If you find from the 
testimony that the said information was filed by the county 
attorney, against the said Hesselgrave as alleged in said 
petition, and further find that the said Hesselgrave did not 
appear at any time during the February, 1898, term of said 
court, or if you find that he did appear a part of said time 
at said court, but was not before said court or in the court 
room during the last session of said term of said court, and 
at the time said term adjourned finally, then it would be 
your duty to find for the plaintiff." "If you believe from
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the evidence that the said Hesselgrave was in the court 
house on the evening that the said February 1898 term of 
court adjourned finally, but that he was not in the court 
room during said session and did not make his presence 
at the court house known to the court, or the county attor
ney at said time, then you are instructed that this would 
not be a compliance with the conditions of the recognizance, 
and the defendants would be liable even though Flessel
grave came into court at the next term but departed the 
court and absconded before his trial was reached at said 
second term." The thought conveyed by these two instruc
tions, taken together, is that it was the duty of the defend
ant Hesselgrave not only to appear at the February term 
and hold himself in readiness to answer to any call of his 
case, but that he must also report his presence to the court 
or to some of the officers of the court, and that if he did 
not do so he was in default, and that such default might at 
any term subsequent be entered by the court. If, as is held 
in State v. Murdock, supra, the recognizance is binding and 
effective only during the term of court at which the defend
ant is to appear by its terms, it must, we think, be quite ap
.parent that no default or forfeiture can be entered by the 
court except at that term. In this case, if the recognizance 
was limited to the February term, then advantage of any 
breach of these conditions must be taken at that term. If, 
as a matter of law, it was the duty of the defendant not 
only to be present at the February term, but to report his 
presence to the court or its officers, then a failure to do so 
would probably constitute a default, and a nunc-pro-tunc 
order entered at a subsequent term would probably be 
sufficient upon which to base a suit. A careful examina
tion of the authorities convinces us, however, that the de
fendant was not at fault, and could not be put in default, 
until his case was called for some purpose during the Feb
ruary term, and he failed to respond to the call. In State 
v. Gorley, 2 Ia., 52, it was held: "Before a default can 
properly be entered against a defendant who has given a 
recognizance to appear in court at a certain time, he must
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be called, and the record should not only show that he was 
not present, but that he was called, and this is so much a 
matter of substance that it can not be dispensed with." In 
Urton v. State, 37 Ind., 339, it was held, that, "In a suit 
upon a recognizance, the complaint must show that the 
principal in the recognizance was called and defaulted." 
In Dillingham v. United States, 2 Wash. [U. S. C. C.], 422, 
427,, the action was brought to recover the penalty of a 
recognizance. Judge Washington, in speaking of the ques
tion as to what constitutes a breach, used the following 
language: "For we hold it to be essential to a breach of 
the condition, upon which the forfeiture is to arise, that 
the party who is recognized to appear, should be solemnly 
called before his default is entered; and even if the default 
can be proved by the parol evidence of the magistrate before 
whom the appearance was to be, which we very seriously 
question, it should clearly be proved that the party was 
called and warned, and neglected to appear. This is far 
from being a matter of form only, but, on the contrary, it 
is a humane provision to prevent a forfeiture accruing from 
the ignorance or inattention of the accused; and if, by the 
regular proceedings in courts of justice, it has been deemed 
right to call such person, and to warn him and his sureties 

of the consequence of his non-appearance, it will not be 
an easy matter to suggest a reason why this solemnity 
should be dispensed with by the magistrate, in a case pre
cisely analogous. Mr. Wharton, the magistrate who took 

this recognizance, proved only that J. Jasper did not ap
pear before him on the day mentioned, yet, for aught 
that appeared to the contrary, he might have been 

present at the office of the magistrate on that day, and 
failed to make it known from an ignorance of the time and 

manner of doing it. We understand the meaning of the 

undertaking to be, that his appearance shall be a legal 
one, that is, to appear when he is called." In Brdwn v.  

People, 24 Ill. App., 72, the following was held: "It is in

dispensable to a legal default and declaration of forfeiture 

of a recognizance, that the principal should have been reg-
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ularly called, and upon such call failed to appear." At 
common law the default of a defendant could only be 
shown by an entry made on the records of the court. Our 
statute (Criminal Code, sec. 388) has changed this rule, 
and provides: "No action brought on any recognizance 
shall be barred or defeated, nor shall judgment thereon 
be reversed by reason of any neglect or omission to note 
or record the default." This section undoubtedly permits 
the state to prove the default of the defendant by oral tes
timony, instead of by an entry on the records of the court, 
when, in consequence of the neglect of the clerk, or any 
other reason such default was not made a matter of record; 
but it does not change the practice which must be pursued 
to put the defendant in default, viz., that his case shall be 
called, and a failure on his part to answer to the call. Our 
statute was borrowed from Ohio, and as early as 1853 the 
supreme court of that state, in Swank v. State, declared: 
"Before the expiration of the term, it is the duty of the 
state to have the prisoner called, require a new recognizance 
for his appearance at the next term thereafter, and on fail
ure of the prisoner to enter into the new recognizance, he 
should be committed to jail." 3 Ohio St., 429, 434. To our 
minds, it is a self-proving proposition that the defendant 
can not be put in default of the conditions of a recogni
zance that has no life, no vitality. He must be called, and 
his default made to appear during the life of the bond. In 
State v. Mackey, 55 Mo., 51, the court said: "Where pur
suant to the terms of his recognizance a prisoner presented 
himself at the term of court therein named and remained 
in court during the term ready to obey its orders, and no 
measures were taken to commit him or otherwise secure 
his appearance at any subsequent term, on adjournment 
the bond would be discharged, and could not be forfeited 
by the failure of the prisoner to present himself at a sub
sequent term." In addition to the cases above cited, these 
views are supported by the following cases: State v. Ches
ley, 4 N. H., 366; State v. Grigsby, 3 Yerg. [Tenn.], 280; 
White v. State, 5 Yerg. [Tenn.], 183; Park v. State, 4 Ga.,
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329; United States v. Riendlett, 2 Curtis [U. S. C. C.], 41; 
Gable v. People, 46 Ill., 467; Banta v. People, 53 Ill., 434.  

Holding these views, we recommend that the judgment 
be reversed and the case remanded, with directions to the 
district court to allow the state to amend its petition to 
show, if it can, that the defendant was called and defaulted 
at any time during the February, 1898, term of court, and, 
if such showing can not be made, that then the case be dis
missed.  

AMES and ALBERT, CC., concur.  

By the Court: For the reasons stated in the foregoing 

opinion, the judgment of the district court is reversed and 

the cause remanded for further proceedings according to 

law.  
REVERSED AND REMANDED.  

COUNTY OF CASS V. COUNTY OF SARPY.* 

FILED FEBRUARY 6, 1902. No. 12,183.  

Commissioner's opinion, Department No. 3.  

1. Bridge: STREAM DIVIDING COUNTIES: EXPENSE: CONTRIBUTION.  

When a public bridge has been constructed across a stream 

dividing two counties, each county may be compelled, at the 

suit of the other, to contribute toward the expense of necessary 

repairs upon the same, although there may be no contract be

tween the counties for the building or repair of the structure.  

2. Amended Statutes: CONsTRUCTION. An amended statute is to be 

construed, in its application to subsequent transactions, pre

cisely as though it had been originally enacted in its amended 

form.  

ERROR from the district court for Sarpy county. Tried 

below before BAKER, J. Reversed.  

Jesse L. Root, for plaintiff in error.  

William R. Patrick and Wright & Stout, contra.  

John M. Stewart and M. D. King, ami" curim.  

*Rehearing allowed. Judgment below affirmed.
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AMES, C.  

The facts out of which this litigation arose can not be 
more clearly or more concisely stated than in the manner 
in which they are set forth in the petition, of which the fol
lowing is a copy: "That the plaintiff and defendant are 
corporations organized by virtue of the laws of Nebraska.  
That in the year 1890 a public wagon bridge was con
structed across the Platte river at a point where the said 
river forms a boundary line between said counties. That 
the said bridge was constructed with funds furnished by 
sale of precinct bonds issued by the commissioners of 
Cass county for the precinct of Louisville, a precinct of 
said Cass county. Said bridge was not jointly constructed 
by the parties hereto nor did defendant do anything what
ever towards building said bridge. That immediately after 
the completion of said bridge, and from thence hitherto 
said bridge has formed a part of the public highways in 
said counties, has been constantly used by the public and 
at each end of said bridge a public road connects with said 
bridge. That in the spring and summer of 1900 the said 
bridge from constant use theretofore became and was in a 
dangerous condition; was out of repair. That the said 
county of Cass on the 1st day of May, 1900, requested the 
defendant to enter into a joint contract with the plaintiff 
for the purpose of repairing said bridge and having said 
bridge so repaired as to be safe for travel. That defendant 
by its commissioners on the first day of May, 1900, refused 
to enter into said contract, and refused to repair said 
bridge or any part thereof, or to do, or cause to be done 
any act or thing for the purpose of repairing any part of 
said bridge. Whereupon plaintiff caused J. R. Sheely & 
Co., bridge contractors, to repair said bridge and put it in 
a safe condition for travel and said contractor did forth
with cause said bridge to be repaired, completing said work 
and furnishing material for such repairing, Aug. 31, 1900.  
That plaintiff on the 4th day of September, A. I. 1900, 
paid said contractor for such work and material, the sum
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of $5,283.86. That said prices paid were reasonable for 
such material furnished and work performed; that all of 
such material furnished and work performed were neces

sary for the proper repair of said bridge. That one-half of 
said bridge is in plaintiff county and one-half thereof in 
defendant county. That on the 7th day of September, A.  
D. 1900, plaintiff filed with the county clerk of defendant 
county an itemized statement of said work and material 
furnished duly verified that said items had been furnished 

and work performed; that said account was just and true 

and the amount claimed, which was one-half of said ex

penditure, or $2,641.93 was wholly unpaid after deducting 

all just credits. And such bill so verified was presented on 

said day to the commissioners of defendant county, then 

in session at the court house at Papillion, and said bill was 

refused and disallowed by said commissioners, whereupon 

plaintiff gave notice in writing to the defendant's clerk 

that plaintiff intended to appeal from said disallowance of 

said bill, and later, and about September 18th, 1900, plain

tiff filed with said clerk its appeal bond which bond with 

sureties was approved by said clerk. Plaintiff alleges there 

is due and owing it from defendant because of the premises 

said sum of $2,641.93 with 7 per cent. interest from Aug.  

31st, 1900. Wherefore plaintiff prays judgment against 

defendant for said sum of $2,641.93 and costs of suit." A 

general demurrer to this petition was sustained, and, the 

plaintiff electing to stand thereon, judgment was rendered 

dismissing the action and for costs. The plaintiff seeks to 

reverse the judgment by proceedings in error.  

It is objected, in the first instance, that the petition is 

fatally defective because of omitting to allege that the 

contract for making the repairs, for one-half the expense 

of which recovery is sought, was let to the lowest bidder.  

We think that, if the law required it to be so let, the allega

tion that the repairs were procured to be made by con

tract, although, perhaps, too indefinite, is, as against a de

murrer, a sufficient averment of a valid contract, which 

presupposes a letting upon competition by bidders. The
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only questions of law involved in the case, are with respect 
to the validity and construction of sections 87, 88 and 89 
of chapter 78, Compiled Statutes, entitled "Roads." These 
sections are as follows: 

"Sec. 87. Bridges over streams which divide counties, 
and bridges over steams on roads on county lines, shall be 
built and repaired at the equal expense of such counties; 
Provided, That for the building and maintaining of bridges 
over streams near county lines, in which both are equally 
interested, the expense of building and maintaining any 
such bridges shall be borne equally by both counties.  

"Sec. 88. For the purpose of building or keeping in re
pair such bridge or bridges, it shall be lawful for the 
county boards of such adjoining counties to enter into 
joint contracts; and such contracts may be enforced in law 
or equity, against them jointly, the same as if entered into 
by individuals, and they may be proceeded against, jointly, 
by any parties interested in such bridge or bridges, for any 
neglect of duty in reference to such bridge or bridges, or 
for any damages growing out of such neglect; Provided, 
That if either of such counties shall refuse to enter into 
contracts to carry out the provisions of this section, for 
the repair of any such bridge, it shall be lawful for the 
other of said counties to enter into such contract for all 
needful repairs, and recover by suit from the county so in 
default such proportion of the costs of making such re
pairs as it ought to pay, not exceeding one-half of the full 
amount so expended. (Amended 1881, ch. 77; 1899, ch.  
57.) 

"Sec. 89. If the county board of either of such counties, 
after reasonable notice in writing from the county board.  
of any other such county, shall neglect or refuse to build 
or repair any such bridge, when any contract or agreement 
has been made in regard to the same, it shall be lawful for 
the board so giving notice to build or repair the same. and 
to recover, by suit, one-half (or such amount as shall have 
been agreed upon) of the expense of so building or repair
ing such bridge, with costs of suit and interest from the
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time of the completion thereof, from the county so neglect
ing or refusing." 

In 1879 the legislature enacted a statute entitled "An 
act to amend chapter 47 of the Revised Statutes of 1866, 
entitled 'Roads.'" In 1881 the legislature authorized the 
preparation and publication of the work subsequently 
known as the "Compiled Statutes," of which biennial edi
tions have since been issued. By this act of authorization 
the public acts of the legislature, including the Revised 
Statutes, were required to "be compiled, arranged and put 
into chapters, with appropriate heads and titles, and with 
reference to decisions of the supreme court." This re
quirement was obeyed, and in all the series of editions of 
the Compiled Statutes the act first above mentioned has 
been designated as "Chapter 78-Roads." This heading or 
title is therefore an authorized conventional substitute for 
the title of the act itself, and consequently this court has 
held that a legislative intent to amend an act in such cases 
is sufficiently expressed by reciting the chapter and head
ing in the compilation.  

In 1881 the legislature passed and the governor ap
proved a measure entitled "A bill for an act to amend sec
tion 88, of an act to amend chapter 47, of the Revised Stat
utes of 1866, entitled 'Roads,' approved March 1st, 1879." 
This measure did not include a clause expressly repealing 
the section mentioned, and was therefore void, but in the 
first and subsequent editions of the Compiled Statutes, until 
that of 1899, the section, in the form attempted to be given 
to it by the supposed act of 1881, was substituted for the 
valid section 88 of chapter 78. In 1899, an act was passed 
entitled "An act to amend section 88, chapter 78, Compiled 
Statutes of Nebraska of 1897, and to repeal said original 
section." It is argued by counsel for defendant in error 
that this last act is an 4tteipt to amend the void measure 
of 1881, and that it is therefore itself void. For the reason 
already given, this contention can not be upheld. The sup
posed act of 1881 and the above-mentioned error in the 
publication of the Compiled Statutes were each and both 
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wholly ineffectual for any purpose, and the act of 1899, 
having an appropriate title and being otherwise in due 
form, is the first and only amendment of section 88 of the 
act of 1879. It can not be inferred that the legislature 
were ignorant of the invalidity of the attempted amend
ment of 1881, and supposed that they were amending a 
measure to which they made no reference, rather than the 
"original section," which they accurately described. The 
act of 1899 made no alteration in the act of 1879, except 
to add to section 88 thereof the proviso above quoted. The 
discussion is thus narrowed to the single inquiry, what was 
the legislative intent in enacting this proviso? Or, in other 
words, what is its true construction and effect? What 
change in the law did it accomplish? That it is to be given 
some force, if possible, can not be gainsaid.' The case has 
been elaborately briefed and argued for both parties, but 
the question at issue is of such nature that little, if any, 
light can be thrown upon it by judicial authorities. Prior 
to the enactment of the proviso, contracts entered into pur
suant to section 88, could, as now, be enforced in like man
ner as the contracts of natural persons, and, under the 
provisions of section 89, when such a contract has been 
entered into for either the building or the repair of a 
bridge, and either county neglects or refuses compliance 
therewith, the other may, after giving the specified notice, 
expend the amount necessary for construction or repairs, 
and recover one-half of the same, or such amount as the 
contract calls for, from the delinquent. The proviso is 
not a mere duplication of section 89 and must be presumed 
to have been intended to apply to some state of circum
stances concerning which there was no previous enactment.  
Under the act of 1879, as well as under the amendment, 
two kinds of contracts are authorized,-one for'the build
ing of bridges, and one for the repair of such structures.  
To the subject-matter of the former of these two classes 
the proviso makes no reference, but the subject-matter of 
the latter of them is its own sole subject. It makes no 
regulation with respect to the construction of bridges, nor
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to the repair of then, in instances in which there is an ex
isting contract for such repair. The plaintiff in error 
therefore contends that it is, in effect, an independent pro
vision, imposing upon the adjoining counties equal obliga
tions for keeping in repair bridges across streams dividing 
them, without reference to or limitation by the subject 
or obligation of contracts, but .the defendant in error in
sists that this is too broad an interpretation, and that, 
although the effect of the proviso is to impose equal obli
gations upon the counties to make repairs in the absence of 
a contract for so doing, it, by its terms, has reference only 
to "such bridges" as are previously mentioned in section 
88, and that they are such only as have become the subject 
of contract. It is hence insisted that, in the absence of a 
contract for repairs, a county can compel contribution for 
the repair of only such bridges as have been built pursuant 
to contract. But this is at least as far from a literal in
terpretation of the proviso as is that proposed by the plain
tiff in error. Among the bridges mentioned in the preced
ing part of the section are those concerning which there is 
a contract for repairs and by section 89 the right of con
tribution is in such cases limited to the amount stipulated 
in the contract, but by the proviso the right of recovery 
is enlarged in all cases to an equitable sum, not exceeding 
one-half the expenditure, so that the construction pro
posed by the defendant in error brings the psoviso and 
section 89 into conflict. The subject-matter of bridges over 
streams dividing two counties is first entered upon in the 
statute by section 87, which, considered by itself alone, im
poses the obligation to build and repair upon both counties 
equally, and without qualification. Section 88 authorizes 
the adjustment, regulation and apportionment of the bur
den by contract, and section 89 provides for the enforce
ment of the contracts. Under these three sections, as 
originally enacted, the obligations created by section 87, 
were so limited and qualified that neither of them could be 
enforced, except by the voluntary and concurrent action 
of both counties. In our opinion, the purpose of the pro-
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viso is to remove the restriction with respect to the main
tenance of bridges across dividing streams, and that the 
pronominal adjective "such" in the proviso has for its 
antecedent, not the bridges defined in the preceding part of 
section 88, but those mentioned in section 87. But the pro
viso is to be construed in connection with all the legisla
tion upon the subject, and is itself so qualified by section 
89, that in cases in which there is a contract for repairs, 
the extent of recovery is limited to the amount or propor
tion agreed to be contributed. That is to say, the three 
sections of the amended statute, as applied to this con
troversy, should be construed precisely as they would have 
been construed if the proviso had been a part of the act of 
1879 as originally enacted.  

For these reasons, it is recommended that the judgment 
of the district court be reversed and the cause remanded 
for further proceedings in accordance herewith.  

DUFFIE, C., concurring.  

By an act approved March 1, 1879, the legislature pro
vided a complete code of laws relating to roads and bridges 
in this state. Sections 87, 88 and 89 of the act related to 
bridges over streams which divide counties, and are in the 
following language: 

"Sec. 87. Bridges over streams which divide counties, 
and bridges over streams on roads on county lines, shall 
be built and repaired at the equal expense of such coun
ties; Provided, That for the building and maintaining of 
bridges, over streams near county lines, in which both are 
equally interested, the expense of building and maintain
ing any such bridges shall be borne equally by both coun
ties.  

"Sec. 88. For the purpose of building or keeping in re
pair such bridge or bridges, it shall be lawful for the 
county boards of such adjoining counties to enter into 
joint contracts; and such contracts may be enforced, in 
law or equity, against them jointly, the same as if entered
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into by individuals, and they may be proceeded against, 
jointly, by any parties interested in such bridge or bridges, 
for any neglect of duty in reference to such bridge or 
bridges, or for any damages growing out of such. neglect.  

"See. 89. If the county board of either of such counties, 
after reasonable notice in writing from the county board 
of any other such county, shall neglect or refuse to build 
or repair any such bridge, when any contract or agreement 
has been made in regard to the same, it shall be lawful for 
the board so giving notice to build or repair the same, and 
to recover, by suit, one-half (or such amount as shall have 
been agreed upon) of the expense of so building or repair
ing such bridge, with cost of suit and interest from the.  
time of the completion thereof, from the county so neglect
ing or refusing." 

By an act approved March 1, 1881, the legislature at
tempted to amend section 88 of the foregoing act. The 
amendatory act is in the following language: 

"Section 1. That section eighty-eight (88) of an act 
entitled 'An act to amend chapter forty-seven (47) of the 
Revised Statutes of 1866, entitled "Roads"' approved March 
1, 1879, be amended to read as follows: Sec. 88. For the 
purpose of building or keeping in repair such bridge or 
bridges, it shall be lawful for the county boards of such 
adjoining counties to enter into joint contracts; and such 

contracts may be enforced in law or equity against them, 
jointly, the same as if entered into by individuals, and 

they may be proceeded against jointly by any parties in

terested in such bridge or bridges, for any neglect of duty 

in reference to such bridge or bridges, or for any damages 
growing out of such neglect. Provided, That if either of 

said counties shall refuse to enter into a contract to carry 

out the provisions of this section for the repair of any such 
bridge, it shall be lawful for the other of said counties to 

enter into such contract for all needful repairs.and recover 

by suit from the county so in default, such proportion of 

the cost of making such repairs as it cught to pay, not 

exceeding one-half of the full amount so expended. But

VOL. 63] 821



Cass County v. Sarpy County.  

the provisions of this act shall apply only to those bridges 
which have been built, or may hereafter be built by co
operation of the counties separated by said stream." 

It will be noticed that this amendatory act is fatally 
defective, for the reason that the original section attempted 
to be amended is not repealed. Notwithstanding the in
effectual character of the amendatory act, it was carried 
forward into the Compiled Statutes of 1881 as section 88 
of chapter 78, entitled "Roads." It will be noticed that 
section 88, as attempted to be amended, is in the precise 
words of section 88 of the Session Laws of 1879, down to 
the word "provided" in the amendatory act. So that the 
Compiled Statutes of 1881, and all subsequent compila
tions of the statute, down to, and including the Compiled 
Statutes of 1897, contained the original section 88 of the.  
laws of 1879, and in addition to the original section the 
attempted amendment of 1881, the amendment being the 
proviso following the word "neglect" in the original sec
tion. By an act approved April 1, 1899, section 88 of 
chapter 78, Compiled Statutes, of Nebraska, 1897, was 
amended, the act being in the following form: 
."Section 1. That section 88, chapter 78, Compiled Stat
utes of Nebraska of 1897, be amended so as to read as fol
lows: Sec. 88. For the purpose of building or keeping in 
repair such bridge or bridges, it shall be lawful for the 
county boards of such adjoining counties to enter into joint 
contract; and such contracts may be enforced in law or 
equity, against them jointly, the same as if entered into 
by individuals, and they may be proceeded against jointly, 
by any parties interested in such bridge or bridges, for any 
neglect of duty in reference to such bridge or bridges, or 
for any damages growing out of such neglect; Provided, 
That if either of such counties shall refuse to enter into 
contracts to carry out the provisions of this section, for 
the repair of any such bridge, it shall be lawful for the 
other of said counties to enter into such contract for all 
needful repairs, and recover by suit from the county so in 
default such proportion of the cost of making such repairs

822 NEBRASKA REPORTS. [VOL. 63



Cass County v. Sarpy County.  

as it ought to pay, not exceeding one-half of the full 
amount so expended.  

"Section 2. That section eighty-eight (88), chapter 78, 
Compiled Statutes of Nebraska of 1897, be and the same is 
hereby repealed." 

Plainly and undeniably the object of this last amend
ment was to make both counties liable for the repair of 
bridges over streams which divide the counties. We have 
in the above statement undertaken to give a history of this 
statute, and will now proceed to examine the facts in the 
case drawing the statute in question.  

Cass and Sarpy counties are divided by the Platte river.  
In the year 1890 a bridge was erected across the river at or 
near the town of Louisville, in Cass county. The money 
for erecting the bridge was derived from the sale of bonds 
by the county of Cass for the precinct of Louisville. There 
was no agreement between the two counties concerning the 
building of this bridge, and Sarpy county did not contrib
ute anything toward its erection. After the erection of 
the bridge, and from that time to the present, said bridge 
has formed a part of the public highways in said counties, 
and has been constantly used by the public, each end of the 

bridge being connected with a public road. In the year 
1900 the bridge had become out of repair from constant 

use, and Cass county, about May 1, of that year, requested 

the county of Sarpy to enter into a joint contract for the 

purpose of having the bridge repaired and made safe for 

travel. The county commissioners of Sarpy county re

fused to enter into any contract relating to the repair of 

the bridge, and refused to repair the same or any part 

thereof, and thereupon the county of Cass caused the 

bridge to be repaired at a cost of $5,283.86. September 7, 
1900, the plaintiff filed with the county clerk of Sarpy 

county an itemized statement of the work done and ma

terial furnished, duly verified, and claiming from said 

county, one-half the expenditure, or $2,641.93. This bill 

was rejected by the commissioners of Sarpy county, and 
this action is brought to enforce its payment. A general
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Qemurrer to the petition was sustained, and, the plaintiff 
electing to stand thereon, judgment was entered dismissing 
the action and for costs. From this judgment the plaintiff 
has taken error to this court.  

It is insisted that the amendment of section 88 made by 
the legislature of 1899 is invalid, for the reason that it 
sought to amend a void statute, and that the amendment 
had nothing to operate on. We were at first inclined to 
this view of the case, but further examination and con
sideration has led us to the conclusion that such a con
tention can not be supported. The amendment attempted 
to be made to section 88 is concededly invalid, for the rea
son that the requirement of our constitution was not ob
served, in that the section which it sought to amend was 
not repealed. The cases holding to these doctrines are so 
well understood by the profession that reference to them is 
unnecessary. By chapter 79 of the act of 1881, Guy A.  
Brown was authorized to compile all the public acts then 
in force in this state, and to arrange said statutes into 
chapters, with appropriate heads and titles, and with refer
ence to decisions of the supreme court. Under the author
ity of this act, Mr. Brown proceeded to compile the stat
utes, and the result of his work is what is known as the 
"Compiled Statutes of 1881." The act of 1.879, first above 
referred to, appeared in the Compiled Statutes of 1881 as 
chapter 78 of that compilation, under the head of "Roads." 
Section 88 of the act 'of 1879 appeared in full in the com
pilation as amended by the act of1881. As before stated 
the amendment attempted by the act of 1881 was the ad
dition of a proviso to the original section, the original see
tion as enacted in 1879 appearing word for word in the 
Compiled Statutes; but added thereto was the amendment 
in the way of a proviso. If Mr. Brown, in compiling the 
laws, had omitted this void proviso, we would then have 
had the law of 1879 word for word as it was enacted orig
inally, and the question is whether the addition of an at
tempted amendment which was wholly ineffectual to 
change or modify the law, made by the compiler wholly
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without authority, because the amendment never had any 
force, can be said to have incorporated into the compila
tion of 1881 a void statute. We think not. The statute 
appears in the compilation exactly as it was passed, and 
the addition thereto of a void amendment made by the 
compiler, can not in our opinion, have the effect to make 
void that part of the statute to which the void amendment 
was attached. If this reasoning is correct, then a reference 
to section 88 of the Compiled Statutes of 1897 by the 
amendatory statute passed in 1899 was a reference point
ing out a valid section of the statute then in full force, and 
the amendment of 1899 was not in any sense an amend
ment of a void or unconstitutional statute. The amend
ment of 1899 in express terms requires the cost of repairs 
to county bridges of the character of the one in question 
to be equally borne by each county. This being the case, 
the demurrer of the defendant should have been overruled.  

By the Court: For reasons stated in the foregoing opin
ions, it is ordered that the judgment of the district court 
be reversed, and the cause remanded for further proceed
ings in accordance therewith.  

REVERSED AND REMANDED.  

IOWA LOAN & TRUST COMPANY, APPELLEE, V. SAMUEL H.  
HOGG ET AL., IMPLEADED WITH SARAH M. EDSON ET AL., 
APPELLANTS.  

IOWA LOAN & TRUST COMPANY, APPELLEE, V. HERMAN POPE, 
APPELLANT.  

FILED FEBRTARY 19, 1902. Nos. 11,077, 11,078.  

Stare Decisis. Proceedings in execution of decrees of foreclosure, ex
amined and found to be regular.  

APPEAL from the district court for Buffalo county.  
Heard below before SULLIVAN, J. Affirmed.
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B. 0. Hostetler, for appellants.  

Fred A. Nye, contra.  

PER CURIAM.  

All the questions involved in these cases have been con
sidered and decided in Iowa Loan d Trust Co. v. Estate of 
Devall, 63 Nebr., 826. Each of the orders appealed from is 
right and is 

AFFIRMED.  

IOWA LOAN & TRUST COMPANY, APPELLEE, v. ESTATE OF 
JAMES M. DEVALL ET AL., APPELLANTS.  

FILED FEBRUARY 18, 1902. No. 11,079.  

1. Judicial Sale: APPRATSEMENT: VIEW. There is in the statute no 
requirement that an appraisement of land for the purposes of 
judicial sale shall be made upon the land, or in view of it.  

2. - : : : PRESUMPTION. There is no presumption 
against the fairness of an appraisement arising from the fact 
that one of the appraisers who lived near the land, and knew it 
well, did not go upon it on the day the appraisement was made.  

3. Notice of Sale. A notice of sale under a decree of foreclosure, is 
not defective because it fails to state the amount due upon the 
mortgage as fixed by the decree.  

4. Presumption: SUN TIME: OFFICIAL ACTION. The presumption, if 
any there be, that business is conducted according to sun time, 
will not overcome the presumption in favor of the regularity of 
official action.  

5. Foreclosure: DIRECTION AS TO SALE: SALE EN MASSE: CONTIGUOUS 
TRACTS. Where a decree of foreclosure contains no direction as 
to the manner of selling the mortgaged property, error will not 
be presumed from the sale en masse of two contiguous tracts.  

APPEAL from the district court for Buffalo county.  
Heard below before SULLIVAN, J. Affirmed.  

B. 0. Hostetler, for appellants.

Fred A. Nye, contra.
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SULLIVAN, C. J.  
This action, which was brought by the Iowa Loan & 

Trust Company against James M. Devall and others to 
.enforce a real estate mortgage, resulted in a decree of fore
closure, in execution of which the mortgaged property was 
advertised for sale and sold by the sheriff of Buffalo 
county. From an order confirming the sale, defendants 
appeal.  

Their first contention is that the appraisement was made 
without viewing the property. It appears from the bill of 
exceptions that the sheriff and one of the appraisers went 
upon the land and examined it, but that the other ap
praiser, John Halkyard, did not inspect the property at, or 
immediately before, the appraisement was made. Mr.  

Halkyard, however, lived then, and for ten years before, 
within a quarter of a mile of the land and claimed to be 

sufficiently familiar with it to make an appraisement with

out further inspection. Upon these facts we entertain no 

doubt that the trial court was right in holding that there 

was no fatal irregularity in the appraisement. Besides, it 
is not insisted that the valuation fixed by the appraisers 

was too low, or that defendants have been in any manner 

prejudiced by Halkyard's failure to go upon the land.  

Another ground upon which it is claimed the motion for 

confirmation should have been denied is that the notice 

of sale did not indicate whether the hour appointed for 

the sale was standard or true time. It appears that the 

sale was made according to standard time, and there is no 

evidence in the record tending to prove that standard time 

is in general use in Buffalo county. In Searles v. Averhoff, 
28 Nebr., 668, it was held that, nothing appearing to the 

contrary, it will be presumed judicial proceedings are con

ducted with reference to sun time. That decision was ren

dered in 1890, before standard time was generally adopted 

in this state, and may, therefore, be said to have as its 

basis the experienced course of human conduct. Since 

then, however, the former method of measuring time has
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fallen into disuse to such an extent that the reason for the presumption has almost, if not entirely, ceased to exist. It certainly has not now sufficient vitality to overcome the presumption in favor of the regularity of official action 
which may be properly appealed to for the purpose of sustaining the proceedings under the decree.  

A further objection to the order of confirmation is that 
the notice of sale is defective because it does not contain 
a statement of the amount due upon the mortgage as fixed 
by the decree. Such a statement is not required by the 
statute. This point has been decided time and again, and 
should now be regarded as settled and at rest.  

A final argument in favor of a reversal is that the mort
gaged property consists of two distinct tracts, and should, 
for that reason, have been offered for sale and sold in par
cels. The evidence in support of this contention is an affi
davit stating "that the premises in controversy in this case 
consist of two separate and distinct tracts of land," one 
containing 80 and the other 160 acres. The two tracts are 
contiguous, and it may be that they are so used and im
proved as to make a sale in parcels inexpedient. The de
cree contained no direction as to how the property should 
be sold, and it must be presumed, in the absence of evidence 
of prejudice to the defendants, that the sheriff exercised a 
wise discretion and acted for the best interests of all the 
parties in making the sale. Kane v. Jonasen, 55 Nebr., 
757; Michigan Mutual Life Ins. Co. v. Richter, 58 Nebr., 
463; 12 Ency. PI. & Pr., 53.  

The order appealed from is 

AFFIRMED.
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STATE OF NEBRASKA, EX REL. THE SCHOOL DISTRICT OF THE 
CITY op AUBURN, RELATOR, V. ROBERT C. BOYD, CITY 

TREASURER OF THE CITY OF AUBURN, RESPONDENT.  

FI[ED FEBRUARY 19, 1902. No. 12,521.  

1. Municipal Ordinance: LiCENSE MoNEr: OCCUPATION TAX. Whether 
money raised under the provisions of a municipal ordinance, 
requiring every person engaged in a certain occupation or busi
ness to pay a fixed sum annually into the city treasury, is 
license money, within the meaning of section 5, article 8, of the 
constitution, depends upon the substance and purpose of the 
ordinance, rather than upon its form.  

2. - : : -- : PoLIcE PGwER. If the purpose of the city 
authorities in adopting the ordinance was to raise revenue, then 
the money exacted is a tax; but, if regulation was the end and 
object in view, the money results from an exercise of the police 
power and is license money.  

3. Occupation Tax. An ordinance having no element of regulation, 
and showing on its face that the sole purpose of the city au
thorities in adopting it was to raise revenue, is a tax ordinance, 
even though the right to engage in the business or calling taxed 
is made to depend upon paying the tax and obtaining a license.  
HOLCOMB J., dissenting.  

ERROR from the district court for Nemaha county. Tried 
below before STULL, J. Aflirmed.  

William H. Kclligar anti 1j ur Ferneau, for relator.  

H. A. Lambert and J. S. McCarty, contra.  

SULLIVAN, C. J.  

The only question to be decided in this case is whether 
certain moneys collected by the respondent as treasurer 
of the city of Auburn are license moneys, within the mean
ing of section 5, article 8, of the constitution. The fund in 
controversy was raised under an ordinance whose object, 
as expressed in its title, was to impose "an occupation tax 

on certain occupations or businesses." By the third sec

tion of this ordinance it is made unlawful for any person,



830 NEBRASKA REPORTS. [VOL. 63 
State v. Boyd.  

firm or corporation to engage in any of the occupations 
upon which a tax is imposed, until the tax has been first 
paid and the fact of payment evidenced by the treasurer's 
receipt, countersigned by the mayor. The fourth section 
provides penalties for violation of section 3. The conten
tion of counsel for relator is that the money raised under 
the ordinance is license money, because the right to engage 
in any of the occupations or lines of business upon which 
a tax is imposed does not exist until the tax has been paid 
and receipted for. It is said that the receipt mentioned in 
section 3 is, in form and substance, a license and that 
money paid as a condition of obtaining it results, therefore, 
from an exercise of the power to license, and not from an 
exercise of the power to lay and collect taxes. Counsel for 
respondent seem also to think that the character of the 
fund depends upon whether prepayment of the tax and the 
issuance of a receipt or license are conditions precedent to 
the right to engage in any of the occupations mentioned in 
the ordinance. They say: "The test whether the money 
in dispute is occupation tax or license money is, whether 
its payment is made a condition precedent to obtaining a 
license to conduct the business sought to be taxed. If its 
payment is a condition precedent to obtaining a license, it 
is license money; but, on the other hand, if the payment is 
not a condition precedent to obtaining a license to conduct 
the taxed businesses, then the money is occupation tax and 
is properly held by the respondent, for the use and benefit 
of the city. In determining whether such payment is a 
condition precedent to obtaining a license, the relator con
tends that resort alone can be had to the construction of 
the ordinance in question. This we do not think is true." 
They then proceed to argue that the penal provision of the 
ordinance is void, and that if the tax is paid in advance the 
payment is made voluntarily and not under compulsion.  
or as a condition precedent to the right to engage in a taxed 
business or calling. Our view of the matter is that the 
money in question belongs to the city, not because of the 
form of the ordinance, or the form of the receipt or license
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issued by the treasurer, but because it was clearly and un
mistakably the purpose of the mayor and council to exer
cise the taxing power. The city authorities had power to 
levy an occupation tax, and if they intended to bring that 
power into action, the money raised under the ordinance 
is part of the general revenue of the city, even though pay
ment of the tax and procurement of a license were made 
conditions precedent to the right to pursue any of the 
taxed occupations or avocations. The ordinance declares 
in the first section, and in the title, that its purpose is to 
tax occupations and businesses. There is no attempt what
ever at regulation; nothing is commanded except the pay
ment of the tax, and nothing is forbidden except engaging 
in a taxed occupation or business before payment has been 

made. The object of the municipal authorities being to 

raise revenue, and not to prescribe rules of conduct for the 

security, convenience or comfort of the public, or to guard 
and conserve their health or morals, it is entirely plain 

that the ordinance is referable to the taxing power, and is 

not a police regulation. Mays v. City of Cincinnati, 1 Ohio 

St., 268; City of NeW York v. Second Avenue B. Co., 32 N.  

Y., 261; 1 Desty, Taxation, 305. It must be conceded, as 

counsel for relator insist, that the mayor and council in

tended to make payment of the tax and procurement of a 

receipt or license conditions precedent to the right to en
gage in any of the taxed occupations or lines of business; 
but that fact, in view of the clearly expressed purpose of the 

ordinance, is immaterial, whether the section providing for 

fines and penalties is void or valid. The writer thinks the 

section is valid. The charter expressly declares that all 

ordinances may be enforced by the infliction of fines and 

penalties (Compiled Statutes, 1901, ch. 14, art. 1, see. 69, 

subdiv. 12), and it is not perceived upon what ground this 

provision is claimed to be in conflict with the higher law.  

The constitution, it is true, forbids imprisonment for debt, 

but a tax is not a debt; and, even if it were, the infliction 

of a fine or penalty would not necessarily result in impris

onment. Our cases upon this point seem to rest on no
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principle, and they ignore the fact that penalties are, 
and have ever been, important incidents of all revenue 
measures; they run counter to the decisions in other juris
dictions (City of St. Louis v. Stornberg, 69 Mo., 289; Den
ver City R. Co. v. City of Denver, 21 Colo., 350; Campbell 
v. City of A nthony, 40 Kan., 652) ; and, since they have not 
become either a rule of property or procedure, there is no 
reason why they should be adhered to. In any view of the 
case, the conclusion reached by the district court is right, 
and should be 

AFFIRN[MED.  

LOLCOMl, J., concurring in conclusion only.  

I concur only in the conclusion reached by the chief jus
tice in the foregoing opinion, but find myself wholly un
able to agree to many of the views therein expressed. To 
my mind, the tendency of the opinion is to unsettle, if not 
directly overthrow, several prior decisions of the court on 
the same general subject. The sole question, as presented 
by the record, is whether the moneys in dispute are license 
moneys within the meaning of section 5, article 8, of the 
constitution, belonging to the common-school fund, or 
whether they should be regarded as revenues derived from 
an exercise of the taxing power alone, and therefore subject 
to the control of the city of Auburn in defraying its ex
penses of municipal government. This court has fre
quently expressed itself on the question of the distinction 
between a license and an occupation tax. It has also laid 
down the doctrine that to engage in business declared un
lawful, unless a license is first obtained, may be punished 
criminally, while the collecting of a tax levied solely for 
revenue purposes can only be enforced as other civil lia
bilities. With these decisions, and the soundness of the 
views supporting the same, I am satisfied, and believe they 
should be followed and adhered to.  

In the case at bar the ordinance under which the rev
enues in controversy were colleeted, in my judgment, 
should be construed as an ordinance for the levying and
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collecting of an occupation tax. This construction must, 
I think, result from a consideration of both its form and 
substance. And I must say that, in my judgment, the form 
is entitled to consideration as well as the substance; and 
in doing so I do not wish to be understood as suggesting 
that form alone is the controlling factor. But to ascertain 
its objects and purposes, and what is sought to be accom
plished by its enactment, we must give heed to the expres
sions therein contained, and the manner in which given 
utterance. The ordinance provides for the imposition of 
an occupation tax only. It contains no suggestion of regu
lation, or for licensing the businesses sought to be taxed. It 
contemplates the taxation of businesses or callings that by 
another ordinance are authorized to engage in the business 
when licensed. That is, by another and prior ordinance 
the payment of a license tax is exacted as a condition pre
cedent to the right to engage in such business, and the ordi
nance in question provides for levying and collecting an 
occupation tax on such licensed businesses. This alone 
makes it manifest that the sole object and purpose of the 
ordinance last enacted, which is under consideration, 
was to raise revenues for municipal purposes. In short, it 
is a revenue-producing measure, and is devoid of the ele
ments making it an ordinance for the purpose of licensing 
and regulating the businesses mentioned, and authorizing 
the persons licensed to engage in the business only when 
the license tax provided for has been paid to the proper 
authority, and a license issued therefor. An occupation 
tax presupposes a lawful business which should bear a 
part of the expense of municipal government, while a li
cense tax ordinance declares the business unlawful with
out a license to engage therein having first been obtained.  

Call it by whatever name you will, or hide it beneath the 

most ingenious and skillfully drawn ordinance that may 
be constructed, if the business is made unlawful, except 

upon payment of a sum as a precedent condition to the 

right to engage in such business, and obtaining a license or 

permit to engage in the business, for which the payment 
57
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of a stated tax is required, the money.thus derived is license 
money, to be applied as the constitution directs; and it can 
not lawfully be diverted from such purposes under the pre
tense that the ordinance is only for the purpose of collect
ing revenues. If the license tax thus exacted can not be 
justified as such, the act requiring its payment would be 
illegal and void for other purposes.  

Section 5, article 8, of the constitution provides: "All 
* * * license moneys arising under the rules, by-laws, or 
ordinances of cities, villages, towns, precincts, or other 
municipal subdivision less than a county, shall belong 
and be paid over to the same respectively. All such * * 
license moneys shall be appropriated exclusively to the use 
and support of common schools in the respective subdivis
ions where the same may accrue." If moneys are collected 
under an ordinance providing for licensing different oc
cupations or callings, and as a license tax, it is license 
money, and no refinement of reasoning can change its 
character. It seems to me, the majority opinion sets up 
arbitrary standards by which to measure ordinances im
posing license and occupation taxes, and altogether loses 
sight of the constitutional provision quoted. A license is 
defined by Webster to be '"a permission from authority to 
do some act; a grant of permission." Bouvier says a li
cense is "an official permit to carry on a business or trade 
or perform other acts forbidden by law except to persons 
obtaining such permit." By another authority, when ap
plied to government, it is defined as "an authorization by 
the government to an individual to do certain acts, or 
carry on a certain business." Cyclopedic Law Dictionary.  
How, then, can it be successfully contended that an occu
pation tax may be levied and enforced by requiring the is
suance of a permit or license to do business, and making 
it unlawful to engage in the business until such tax is paid 
and a license is issued? This would permit the nullifica
tion of the provisions of the constitution, and the collec.  
tion of the occupation tax by means that are the very es
sence and substance of a law providing for a license tax.
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In State P. Aitkin, 61 Nebr., 490, this court has decided: 
First, the payment of an occupation tax can not be made 
a condition precedent to obtaining a license to conduct the 
business taxed; and, second, when a tax is collected or paid 
as a condition of obtaining a license, it is license money, 
under the provisions of section 5, article 8, of the constitu
tion. The opinion in that case was but following different 
prior decisions, and rested upon what is believed to be the 
application of sound and well-settled principles, proper 
and necessary in order to give due force and effect to the 
provisions of the constitution, and which can not, as it ap
pears to me, be successfully assailed. State v. Wilcow, 17 
Nebr., 219; State v. Bennett, 19 Nebr., 191. If the money 
is collected as an occupation tax, as I am satisfied it was 
in the case at bar, and as a resuft of the exercise of the tax
ing power, merely for the purpose of raising revenues, the 
right to levy and collect the tax presupposes the right of 
the party taxed to engage in the business; and the burden 
is imposed on him by the application of the same general 
principles underlying the authority to raise revenues for 
the expenses of government by levying a tax upon those 
who enjoy its protection and benefits, and only such means 
may be legally resorted to for the collection of such taxes 
as are recognized and applied in the collection of public 
revenues generally.  

The provisions in the ordinance under consideration de
claring it unlawful to engage in the occupation or calling 
taxed unless the taxes levied thereon are paid, and provid
ing for arrest and fine upon conviction of a violation of the 
ordinance by a criminal prosecution, are clearly in excess 

of the powers of the municipality, and, under repeated de
cisions of this court, are void and non-enforceable.  

In an early case, State v. Green, 27 Nebr., 64, the sub

ject first received judicial consideration, and it is there 

decided: "A village has authority to levy a reasonable oc

cupation tax which conforms to the requirements of the 

constitution and statute; but such a tax is a mere civil lia

bility to be collected by levy and sale of property and not

VOL. 63] . JANUARY TERM, 1902. 835



State v. Boyd.  

by arrest and imprisonment." The distinction between a 
license and occupation tax, and the means of enforcing the 
occupation tax and punishing those engaging in business 
without a license, is made clear. Regarding a license tax 
it is stated: "Where it is necessary to license a traffic-as 
the sale of intoxicating liquors-or a particular kind of 
business which if not licensed and regulated may be used 
to defraud individuals or the public, the right to punish 
by imprisonment for a failure to pay the license fee and 
take out license is unquestioned, because such power is 
necessary for the preservation of order and welfare of so
ciety, but this power does not apply to a mere occupation 
tax." The doctrine enunciated in the Green Case was ad
hered to and reaffirmed in Magneau v. City of Fremont, 
30 Nebr., 844, and Templeton v. City of Tekainah, 32 Nebr., 
542, and State v. Aitkin, supra. But it is said that, because
the charter of cities expressly declares that all ordinances 
may be enforced by the infliction of fines and penalties, for 
that reason an ordinance providing for the levying and col
lection of an occupation tax may be enforced by the inflic
tion of such punishment, if not complied with. If it is meant 
by this to say that the criminal processes and powers of a 
court may be invoked for the purpose of inflicting such 
punishment, I most earnestly dissent from the proposition.  
Such a power would, in my judgment, conflict with the 
paramount law, which declares imprisonment for debt 
shall not be permitted. It is true, a tax leVied for revenue 
purposes is not a debt, in the strict and technical sense of 
the word, but it is a civil liability or obligation, to be en
forced against the person liable as other civil liabilities, 
and comes within the letter and spirit of the constitution.  
There are many civil liabilities which may be created by 
ordinance, most noted of which are those for raising rev
enues by general or special assessments; and yet a failure 
to discharge the obligation so imposed would not justify a 
resort to criminal prosecutions against the delinquent, 
even though an ordinance might expressly so provide. The 
authority to enforce ordinances by the infliction of fines
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and penalties, when used in a sense as applying to criminal 
punishment, must be taken to mean only those violations 
which involve acts either mala in se or mala prohibita, 
and not to all ordinances indiscriminately.  

It is said the decisions of this court are in opposition to 
the authorities in other jurisdictions. An examination of 

the authorities, however, discloses that they are based on 

the principles underlying the collection and enforcement 

of license taxes, and not to revenue-producing acts alone.  

In principle, when so considered, they coincide with the 

prior utterances of this court on the same subject.  

NORMAN A. CURTIS ET AL. V. D. M. OSBORNE & COMPANY.  

FILED FEBRUARY 19, 1902. No. 11,103.  

1. Homestead Right: WAIVER. The right of homestead is a personal 

privilege, and will be deemed waived, unless asserted before a 

sale of the premises, where those entitled to claim the right 
have been parties to the proceedings resulting in the sale, where 

those proceedings have been adversary in their character, and 

where there has been an opportunity to assert the right of 

homestead. Brownell v. Stoddard, 42 Nebr., 177.  

2. Decree of Foreclurare: APPRATSEMENT: DEDUCTING LIEN: PUR

CHASER AND GRANTEE ESTOPPED. Where land is sold in pursuance 

of a decree of foreclosure, and in the appraisement a judgment 

lien thereon is deducted as a prior incumbrance, and the mort

gagee purchases the land at the sale subject to such judgment 
lien, neither he nor his grantee can be heard to question the 

validity of such lien, and the land may be resold on execution 
in-satisfaction of such lien.  

3. Sale: CONFIRMATION: WIFE OF MORTGAGE: DEED FROM MORT

GAGORS: HOMESTEAD EXEMPTION: LIEN DEDUCTED. After sale, 

and before confirmation, the wife of the mortgagee obtained 

a deed of the mortgaged premises from the mortgagors, who 

occupied it as a homestead. The sale under the decree after

wards being confirmed, and the mortgagors' title thereby 

divested, held, that such transaction did not change the rule, 

and that the mortgagee, as purchaser at the judicial sale, and 

his grantee, could not, for that reason, be heard to assert tho 

homestead exemption of the mortgagors to defeat the judg-
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ment lien deducted in the appraisement from the value of the 
premises as a prior incumbrance.  

4. Joint Petition in Error: ASSIGNMENTS. Where a joint petition in 
error is prosecuted by two plaintiffs, and the assignments of 
error can not be sustained as to each, they must be overruled 
as to both.  

ERROR from the district court for Dixon county.  
Tried below before EVANS, J. Affirmed.  

Kingsbury & McMaster, for plaintiffs in error.  

McCarthy & Pearson, contra.  

HOLCOMBl, J.  

The plaintiff below, defendant in error, brought an ac
tion in ejectment to recover possession of certain real es
tate, making plaintiffs in error defendants in the action.  
A trial to the court after issues were formed, without the 
intervention of a jury, resulted in findings favorable to the 
plaintiff, on which, after the overruling of a motion for a 
new trial, judgment was duly rendered. The defendants 
prosecute error.  

The plaintiff claims title to the real estate by virtue of 
a purchase thereof at execution sale, the execution being 
issued on a judgment in its favor and against one Gibbs, 
who, prior to the sale under the execution, had been the 
owner of said land. It is disclosed by the record that 
plaintiff's judgment was obtained in 1893 before a justice 
of the peace, a transcript of which was duly filed in the of
fice of the clerk of the district court,and thereby apparently 
became a lien on thie real estate of the judgment debtor.  
The judgment debtor and owner of said land executed two 
mortgages on the real estate in controversy to the plaintiff 
in error Halstead, one of which, because of a default being 
made in its terms, was foreclosed by the mortgagee. In the 
foreclosure proceedings the defendant in error, Osborne 
& Co., in whose favor the judgment was rendered, was not 
made a party. After obtaining a decree in the foreclosure
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suit, the land was duly appraised for judicial sale, and in 
making the appraisement the judgmient lien of Osborne & 
Co. was by the appraisers treated as a prior incumbrance 
on the land, and the amount thereof deducted accordingly 
from the gross value placed on the land, for the purpose of 
determining the interest therein of .the mortgagor and judg
ment debtor. To this appraisement no exceptions were 
taken or objections made by any one in interest. The 
mortgagee Halstead became the purchaser of the real es
tate under the decree in his favor, and upon his application 
the sale was duly confirmed, and a sheriff's deed to the 

property, executed in pursuance of an order of the court, 
was duly made and delivered to him. The property was 

sold by Halstead to his coplaintiff in error, Curtis, and the 

usual warranty deed executed conveying the land to the 

grantee therein named. It also is disclosed by the record 

that prior to the confirmation of sale, but after it was 

made, the mortgagors and judgment debtor executed in due 

form a warranty deed for the said real estate in favor of 

the wife of the mortgagee and purchaser at the sale made 

in pursuance of the decree of foreclosure. Nothing ap

pears to have been done with this deed until the property 
was levied on by virtue of the execution in favor of Osborne 

& Co. some time thereafter, when it was recorded in the 

office of the register of deeds. It is now contended by the 

plaintiffs in error that the land in controversy was the 

homestead of the mortgagor and judgment debtor, and was 

not subject to the lien of the judgment of Osborne & Co., 

and that by virtue of the conveyance from the mortgagors 

to the wife of the mortgagee and the subsequent conveyance 

by the mortgagee and wife to Curtis, one of the plaintiffs 

in error, he obtained title thereto free from any lien thereon 

by virtue of the judgment in favor of Osborne & Co. The de

fendant in error argues that Curtis's title is derived from 

his coplaintiff in error, Halstead, who in turn acquired 

title by virtue of the proceedings in foreclosure instituted 

by him, and the sale to him in satisfaction thereof, and the 

sheriff's deed executed in pursuance of the sale and con-

VOL. 63] JAN UARY TERM, 1902. 839



Curtis v. Osborne.  

firmation, and that, having obtained the laud by a pur
chase subject to the plaintiff's lien, which was by the 
appraisers deducted from the gross value as a prior incum
brance, neither he nor his grantee can now be heard to say 
that the judgment was not a valid, lien on said land.  

Herein, as we view the record, lies the only controversy 
of a substantial character existing between the parties.  
If Halstead acquired title to the land by virtue of the sale 
thereof under his decree of foreclosure, wherein, by the 
acts and acquiescence of all parties in interest the lien of 
the judgment of Osborne & Co. was given priority, and 
the land sold subject thereto, neither the purchaser, Hal
stead, nor his grantee, Curtis, can now be heard to question 
the validity of the prior lien so found to exist thereon, and 
which the property was sold subject to. While it is en
tirely clear that the land, prior to its sale under the decree 
of foreclosure, was the homestead of the mortgagor and 
judgment debtor and exempt from the lien of the judgment 
while owned and occupied by Gibbs, it does not necessarily 
follow that others can be heard to assert its exempt char
acter, and especially those purchasing subject to the lien, 
as did the plaintiff in error Halstead, as well as Curtis, 
who succeeded to his title as his grantee. "The right of 
homestead is a personal privilege and will be deemed 
Waived unless asserted before a sale of the premises, where 
those entitled to claim the right have been parties to the 
proceeding resulting in the sale, where those proceedings 
have been adversary in their character, and where there 
has been an opportunity to assert the right of homestead." 
Brownell v. Stoddard, 42 Nebr., 177. To the same effect 
is Rector v. Rotton, 3 Nebr., 171 and McHugh v. Smiley, 17 
Nebr., 620. Treating the two plaintiffs in error, who are 
complaining of the judgment. below, as having derived 
title to the land in controversy through and by virtue of 
the foreclosure proceedings instituted by Halstead, 
wherein the sale of the property was made subject to the 
lien of the judgment creditor, it is quite obvious that 
neither he nor his grantee can now be heard to question the
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validity of the lien deducted from the value of the land as 

a prior incumbrance. It is unnecessary that we should en
ter into any discussion of this phase of the case because of 
the numerous rulings and decisions of the court heretofore 
made on the same subject.  

The case of Farmers' Loan & Trust Co. v. Schwenk, 
reported in 54 Nebr., 657, is quite analogous to the one at 
bar. A number of prior decisions are therein referred to 

and quoted from, and it is there held that: "Where, under 

a decree foreclosing one of two mortgages of equal priority 

given to plaintiff in one transaction and covering the same 

lands, the appraisers erroneously deducted from the value 

of the premises the amount of a judgment as a senior lien, 

the plaintiff, being the purchaser at the foreclosure sale, 

can not be heard, in a subsequent action by him to foreclose 

the other mortgage, to assert that such judgment was the 

junior lien." Applying the doctrine deducible from the 

above case and the many others therein cited, the conclusion 

is irresistible that where one having a mortgage lien on 

real estate exempt as the homestead of the mortgagor, and 

against whom a certain judgment exists which would be a 

lien on the real estate except its exempt character is sea

sonably asserted, and who procures the sale of the property 

to be made subject to the judgment lien, which is treated 

as prior to the mortgage lien, and the property purchased 

by the mortgagee at the judicial sale made in pursuance 

of the decree in the proceedings, and subject to such judg

ment lien, can not afterwards, nor can his grantees, be 

heard to assert that such lien was and is invalid because 

of the homestead character of the premises in the hands 

of, and while occupied by, the mortgagor and judgment 
debtor.  

Having disposed of the above branch of the case to our 

satisfaction, we next consider what force and effect, if any, 

should be given to the warranty deed executed by the mort

gagors, Gibbs, on their homestead to the wife of the mort

gagee, after the sale of the property, but before the 

confirmation of the sale. Curtis, the grantee of Halstead,
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testifies that he knew nothing about this conveyance, until 
it was recorded in the county clerk's office January 11, 
1898, and after the land had been levied on by virtue of the 
execution issued on the judgment in favor of Osborne & Co.  
The sale under the decree of foreclosure was made March 
15, 1897. The sale was confirmed, and a sheriff's deed was 
executed to the purchaser, Halstead, May 10, 1897. Hal
stead and his wife executed a deed of general warranty to 
the grantee, Curtis, April 29, 1897. The sheriff's deed was 
recorded the day of its execution, May 10, and the deed 
from Halstead and wife to Curtis the day following. Cur
tis testifies that he bought the land of the mortgagee, Hal
stead, and had no knowledge of his wife having a deed 
therefor; that he knew of the foreclosure proceedings, and 
that at the time he made the bargain he thought Halstead 
had a sheriff's deed therefor. In view of these facts, which 
are undisputed, we think the trial court was justified in 
finding, as he did, in favor of the validity of the judgment 
lien. It may fairly be presumed that the deed from Hal
stead and his wife to Curtis was not delivered the day of 
its date, as. ordinarily would be the case, but was delivered 
at the time or subsequent to the execution of the sheriff's 
deed as evidence of the title of the grantor, and the two 
instruments recorded in their proper order, showing a reg
ular chain of title. The deed given by the mortgagors to 
the wife of the mortgagee, so far as it might perform any 
useful purpose in conveying title in the land to Curtis, 
seems to have been an after-thought, and brought to light 
more for the purpose of defeating the lien of the judgment 
creditor rather than as being the instrument conveying any 
title in the premises to Halstead's grantee, Curtis. The 
mortgagors and their grantee, pending the foreclosure 
order, were bound by the adjudication therein made to the 
same extent as the plaintiff mortgagee. The foreclosure 
proceedings were in no wise abandoned, but carried to a 
final conclusion and the title of the mortgagors wholly de
vested thereby, irrespective of the conveyance to the wife, 
which, whatever might have been its purpose at the time of
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its execution, was not relied on by either of the parties to 
the transaction who are now complaining. This is made 
manifest because the grantee, Curtis, had no knowledge of 
the existence of the deed to the wife of Halstead, nor was 
the same ever delivered to him. The first knowledge he had 
of it was when it was placed on record in the office of the 
register of deeds. While this is true of Curtis, the facts and 
circumstances operate far more strongly against his co
plaintiff in error, Halstead. The latter was a party to the 
foreclosure proceedings. He prosecuted his suit to final 
decree and confirmation of sale, at which he became the 
purchaser. He became thereby bound by all the proceed
ings had in that case. He became the owner absolutely of 
all the interest of the mortgagors in the premises in con
troversy, subject only to the lien of the judgment of Os
borne & Co., which, by those proceedings, was fixed as a 
prior incumbrance, and subject to which he acquired title.  

Lyons v. Godfrey, 55 Nebr., 755. Halstead and his grantee, 
Curtis, have joined in the prosecution of a petition in 

error. Halstead is not in a position to claim error only on 
the theory that the judgment affects some of his substan
tial rights as a mortgagee or as the purchaser at the judi
cial sale made in the foreclosure proceedings. As we have 

seen, he is not in a position to complain, having purchased 

the property subject to the judgment lien; and, it thus ap
pearing that the record is without error as to him, the peti

tion in error can not be sustained as to both plaintiffs, and 

therefore must be overruled as to both. Moseman v. State, 
59 Nebr., 629.  

In any view of the record, which may properly be taken, 
the finding of the trial court is supported by the evidence, 
which is practically undisputed, and the judgment ren

dered thereon is a necessary conclusion by a correct ap
plication of the principles of law heretofore adverted to.  

The judgment therefore should be, and accordingly is, in 
all things 

AFFIRMED.
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First Nat. Bank of Pawnee City v. Hazels.  

FIRST NATIONAL BANK OF PAWNEE CITY, APPELLANT, V.  

GEORGE HAZELS ET AL., APPELLEES.  

FILED FEBRUARY 19, 1902. No. 11,124.  

1. Cemetery: DEDICATION: EXEMPTION. Real estate platted into lots 
and blocks and dedicated as a public cemetery, and which is 
appropriated and used exclusively for burial purposes, is ex
empt from execution and forced sale.  

2. - : : : CREDIToRs' BILL. Nor can it be reached 
by an equitable proceeding in the nature of a creditors' bill.  

3. : . OWNER RECEIVING REVENUE. The 
fact that the owner of the legal title to a portion. of the lots 
in such cemetery receives a portion of the revenues derived from 
a sale thereof when required for burial purposes, does not 
render such unsold lots subject to execution, legal or equitable.  

APPEAL from the district court for Pawnee county.  
Heard below before LETTON, J. Affirmed.  

Story & Story, for appellant.  

Lindsay & Raper, contra.  

HOLCOMB, J.  

By a suit in the nature of a creditors' bill, the appellant, 
plaintiff in the action, sought in the court below to subject 
to the payment of its debt which had been reduced to judg
ment against the defendant Hazels, one of the appellees, 
certain cemetery lots, the legal title to which stood in his 
name. It is disclosed by the record that the defendant 
Hazels was the owner of certain real estate situated in the 
corporate limits of Pawnee City, and that in pursu
ance of an ordinace enacted by the corporate au
thorities for that purpose, he platted the real es
tate into blocks and lots for burial purposes, which 
said plat was duly acknowledged and recorded and 
the property thereby dedicated, with the streets, alleys 
and passageways, to uses as a public cemetery. By 
the ordinance authorizing the platting of the land in lots

844 [VOL. 63



First Nat. Bank of Pawnee City v. Hazels.  

for a cemetery the city was entitled to a certain percentage 

of the prices received for burial lots which should be sold 

by the owner at prices specified and fixed therefor, which 

proceeds were to be used exclusively for the purposes of 

preserving, caring for and beautifying said burial grounds.  

Of about 166 lots into which said tract had been divided 

by the owner, about 100 had been sold, and in which were 

interred the bodies of deceased citizens of the city and 

vicinity. This action was begun and prosecuted on the 

theory that because the owner was selling the remaining 

lots, about sixty-six in number, at the prices specified and 

under the provisions of the ordinance heretofore men

tioned, as they were needed for interment purposes, and 

retaining to himself the proceeds of such sales, less the 

amount or percentage of the proceeds of each lot sold, to 

which the city was entitled under the said ordinance, such 

property was not exempt from execution and sale for the 

satisfaction of the debts of the owner of the legal title, and 

that a court of equity would seize the property, and sell the 

same by the appointment of a receiver or otherwise, and 

apply the proceeds first to the payment of the percentage 

due the city under the provisions of said ordinance, and 

then the remainder to the satisfaction of plaintiff's judg

ment and costs. The trial court found the property ex

empt, that the relief prayed, if granted, would interfere 

with the rights and convenience of the public, and was 

against public policy, and denied plaintiff the relief prayed 

for, and it brings the action to this court by appeal.  

The only question involved is whether, under the facts 

as narrated, a court is authorized to sequester the property 

by equitable execution, and sell the same in satisfaction 

of the debts of the owner of the legal title. We do not 

think this can be done. It is beyond cavil that the prop

erty has been duly and legally platted and dedicated to 

cemetery purposes, and is now, and was at the time of the 

institution of the suit, a public burying ground for the 

people of the city and vicinity, and its exempt character 

from execution or forced sale comes entirely within the
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scope and purview of section 53, chapter 16, Compiled 
Statutes, 1891, which declares that: "Lands appropriated 
and set apart as burial grounds, either for public or pri
vate use, and so recorded in the county clerk's office of the 
county where such lands are situated, shall not be subject 
to sale on execution on any judgment to be hereafter re
covered, to taxation, to dower, nor to compulsory parti
tion." It is not the policy of the law nor the intention of 
the legislature exempting such real estate from execution 
that the spirit of discord shall be permitted to invade the 
silent precincts of the dead, and there hold high carnival 
in an unseemly contest as to which of contesting litigants 
shall profit by the sale of the necessary part of mother 
earth to enfold in its peaceful embrace the last that is 
mortal of man. The lots sought to be reached by the pres
ent action have regularly been platted, appropriated, set 
apart, and dedicated for purposes of burial of the dead.  
They come within the provisions of exemption in the stat
ute quoted. Nor are we able to say that, because the owner 
receives a pecuniary consideration for the burial lots which 
are disposed of by him in such burial grounds, such fact 
renders them, if unsold, subject to execution and forced 
sale, as contended for by appellant. The statute does not 
so distinguish. If it did, then an entirely different ques
tion would be presented. Neither are we able to see how 
section 50, just preceding, can change the meaning and 
construction of the one quoted. That section applies ex
clusively to cemetery associations, arid the control and dis
position of cemeteries and burial lots therein by such as
sociations. The section quoted is complete in itself, is 
unambiguous in its terms, and exempts from forced sale 
property appropriated and set apart for burial purposes 
without exceptions or qualifications. The property in 
question comes within its terms, and must, therefore, be 
held to be exempt from seizure, either by direct legal pro
cess or by equitable proceedings, attempting to subject it 
to judicial sale for satisfaction of a debt against the owner 
of the legal title to such lots. About whether the proceeds
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of such sales may be reached by a creditor and the method 
thereof, we need not concern ourselves, as that onestion 
does not enter into our consideration of the appeal.  

The judgment of the district court holding the property 
exempt and dismissing the action, is clearly right, and 
should be, and accordingly is, 

AFFIRMED.  

MARIAN C. NOBLE, APPELLEE, V. CITIZENS' BANK OF GENEVA, 
APPELLANT.  

FILED FEBRUARY 19, 1902. No. 11,202.  

War-Revenue Stamp: CERTIFICATE OF APPRAISAL. The war-revenue 
act of 1898, does not require the attaching of a revenue stamp 
to the certificate of appraisal made by a sheriff in the execu
tion of a decree for the sale of real estate ordered by the 
district court in a foreclosure action.  

APPEAL from the district court for Fillmore county.  
Heard below before HASTINGS, J. Affirmed.  

Charles H. Sloan and Frank W. Sloan, for appellant.  

H. P. Wilson, contra.  

HOLCOMB, J.  

Because the sheriff, while acting under and in pursu
ance of a decree of foreclosure of a real estate mortgage, 
failed to attach a revenue stamp to his certificate of an ap
praisal made of the real estate for the purpose of a judicial 
sale, it is argued that the appraisal was for that reason 
invalidated, and the confirmation of sale made thereunder 
is erroneous. The argument is not convincing, and fails 
to carry conviction of the soundness of the legal proposi
tion thus advanced. We might rest the case on the state

ment that the sheriff's return of his doings in executing 
the decree of the court is sufficient prima facie evidence of 

compliance with the law, regardless of the certificate at-
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tached to the appraisal made by him and two freeholders 

called for that purpose, and would justify an order of con

firmation without looking beyond the return. However, 
we are persuaded that the act of congress providing for the 

collection of revenues under what is popularly known as 

the "War Revenue Act of 1898," does not contemplate the 

stamping of an officer's certificate, in a judicial proceeding 
in the courts of the state, of the character of the one in

volved in the consideration of the appeal in the case at 

bar. It was not intended by congress that the govern

mental instrumentalities and agencies of a state should 

be taxed for the purpose of raising the revenues provided 

for by that act. This becomes obvious by an inspection of 

section 17 of said act, which, inter alia, contains the follow

ing: "Provided, That it is the intent hereby to exempt 

from the stamp taxes imposed by this act such state, 
county, town, or other municipal corporations in the exer

sise only of functions strictly belonging to them in their 

ordinary governmental, taxing, or municipal capacity." 

30 U. S. Statutes at Large, 455. Under the rulings of the 

internal revenue commissioner it is held: "Certificates re

quired by law, which are made by court officers under the 

direction and authority of the court, and which are neces

sary to give proper effect to the court proceedings, are 
exempt"; and "court processes, such as summonses, writs 

of attachment, subpoenas, warrants, orders of court, etc., 
are not required to be stamped." It is also ruled that: "If 
the act performed, or the certificate issued by the officer is 
in the discharge of an official function necessary in operat

ing the general machinery of the government, it is exempt." 
2 Decisions Internal Revenue, pp. 289, 290.  

The certificate to which our attention is called was made 
by the sheriff in the discharge of an official function, and 
was necessary in operating the general machinery of gov
ernment in the judicial department thereof. In the due 
administration of justice between litigants in the courts 
of the state, the power of the judiciary was called into 
operation for the purpose of securing an appraisal of the
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real estate ordered to be sold, as required by statute; and 
the certificate of the officer acting under the order of the 
court that such appraisal had been made, was an essential 
part of the proceedings required to'be taken in effecting a 
judicial sale of the property, and therefore is not subject 
to the provisions of said revenue act providing for the 
stamping of certificates generally.  

The order of con firmation was properly entered, and the 
same is accordingly 

A FFIRMED.  

E. MCINTYRE, APPELLEE, V. CHRISTIE EVANSON ET AL., IM
PLEADED WITH WALTER J. WOODS, APPELLANT.  

FILED FEBRUARY 19, 1902. No. 11,233.  

1. Foreclosure Sale: OBJECTIONS To APPRAISAL: CONFIRMATION. Where 

in making a sale of real estate in pursuance of a decree in fore
closure proceedings, objections are made only to the appraisal, 
and the record showing that, on an order to show cause why 

.confirmation should not be had, the objections to confirmation 
were overruled, such ruling held to be on the objection to the 
appraisal.  

2. Appraisement: OBJECTIONS: JUDICIAL SALE: PRESUMPTION. Afere 
objection to an appraisement of real estate made for the pur
pose of judicial sale, unaccompanied by any showing in support 
thereof, is insufficient to overcome the presumption of the regu
larity of the proceedings as shown by the officer's return, and 
is unavailing for the purpose of either vacating the appraisal 
or denying confirmation of sale.  

APPEAL from the district court for Custer county.  
Heard below before WESTOVER, J. Affirmed.  

C. L. Gutterson and G. E. Hager, for appellant.  

Nathan T. Gadd, contra.  

HoLCoMB, J.  

After appraisal of real estate made in foreclosure pro
ceedings, and before sale, the fee owner appeared and filed 
objections to the appraisement on -the grounds: First, that 
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no certificates of incumbrances were obtained by the sher
iff from the register of deeds, county treasurer, and clerk 
of the district court, respectively, and filed in the case 
before making the said appraisement; second, that the ap
praised value of the land was very much below the actual 
value; and, third, that the appraisers at the time of mak
ing the appraisal did not view the premises, nor go upon 
the same, nor investigate and examine the improvements 
upon said land. After sale, and the report of the sheriff 
of his doings in the execution of the decree of the court, 
an order was duly entered against the defendants to show 
cause why the sale should not be confirmed. No other ob
jection than the one made to the appraisement appears to 
have been made. It is disclosed by the record that: "This 
cause came on to be heard upon the objections to the con
firmation of the sale of real estate heretofore made in this 
cause, the plaintiff appearing by - , his attorney, and 
the defendants appearing by -, their attorney, where
upon, after due consideration, it is ordered by the court 
that the objection to confirmation be, and the sam& is 
hereby, overruled." The sale, being found regular in all 
respects, was duly confirmed. It is apparent from the 
foregoing that the objection to the appraisal was consid
ered and passed upon in the confirmation of the sale, and.  
unless the objections interposed were such as to require 
the vacation of the appraisal, the .order of confirmation 
was properly entered. No showing was offered in support 
of the reasons set forth for the vacation of the appraisal, 
and all objections therein stated are negatived by the rec
ord of the proceedings taken by the sheriff in pursuance 
of the decree directing a sale of the premises. - The return 
of the sheriff showing, as it does, the obtaining and filing 
certificates of liens before the land was advertised for sale, 
and the appraisal thereof in the manner provided by law 
is evidence, prima facie, that the acts certified to in the 
return made by the sheriff were performed in the manner 
stated; and a mere objection, unsupported by any evidence 
to the contrary, is wholly unavailing f6r the purpose of
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overcoming the presumption of the regularity of the iro
ceedings, evidenced by the return of the officer acting 
under the decree. The burden was on the objector to 
show irregularities in the proceedings, and this could not 
be accomplished by a naked, unsupported statement to the 
contrary.  

The order of confirmation was properly entered and is 
therefore 

AFFIRMED.  

JOSEPH WILLIAMS ET AL., APPELLANTS, V. JOSEPH MILES 

. ET AL., APPELLEES.  

FILED FEBRUARY 19, 1902. No. 11,630.  

1. Probate of Will: IkQUITABLE ACION TO SET ASIDE: ATTORNEYS: 
CONTINGENT CONTRACT: MOTION TO DISMISS: RIGHT AFTER PAY

MENT OF TAXABLE COSTs. Three plaintiffs, who were heirs at 

law of a deceased party, joined with others in an action, equi
table in its nature, brought to set aside an order admitting to 
probate a will of such deceased party, and to have the will 

decreed to be revoked by an alleged subsequent will, and for 
leave to probate the posterior will, after an appeal to this 

court from a judgment adverse to the plaintiffs, moved to 

dismiss the action as to themselves upon the payment of such 
proportion of the costs as the court found just and equitable, 
which motion was resisted by their former attorneys, who 

had a contract with them and the other plaintiffs by which 

they were to receive a proportionate share of whatever might 
be recovered by judgment, or received in settlement or com

promise or otherwise, and who had, under such contract, ex

pended considerable money in the prosecution of the suit, 

and earned attorney's fees for services of considerable value.  

Held, That the plaintiffs were entitled to dismiss the action, 
as to their interests therein, upon payment of a proportionate 

amount of the taxable costs.  

2. Rights of Attorneys Can Not Be Litigated in This Action. Held, 
also, that the liability of the plaintiffs moving to dismiss, for 

expenses incurred by their attorneys, and for the value of their 

services under a contract for contingent fees, could not be 

litigated or determined in this action on a motion to dismiss 

the action as to such plaintiffs.  

3. Rights of Attorneys: QUERE. Wiether or not the contract of 

employment with the attorneys for the plaintiffs operated to
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give to them such a lien on, or interest in, the cause of action 
as to permit them to prosecute. the action to final judgment for 
the enforcement and protection of their own rights by virtue 
of the contract, is not determined.  

APPEAL from the district court for Richardson county.  
Heard below before THOMPSON, J.  

Heard on motion of three of the appellants to dismiss 
the action as to them. Motion sustained.  

Arthur J. Weaver, for the motion.  

John L. Webster, contra.  

HOLCOMB, J.  

Three of the appellants,-Joseph Williams, Ella Gag
non, and Frederick Williams.-who, with others, were 
plaintiffs below, file in this court papers purporting to 
discharge from their employment the attorneys heretofore 
representing all the plaintiffs in the action, and designat
ing another attorney to represent them, accompanied by 
motions to dismiss the action as to them and their inter
ests in the matters in litigation, and praying that they 
may be dismissed out of and from the case upon such terms 
as to costs as by the court may be found just and equitable.  
The motion is iesisted by the attorneys appearing for the 
appellants, who have heretofore represented all parties 
plaintiff in the action. The said moving parties, with the 
other appellants, all appearing to be heirs at law of one 
Stephen B. Miles, deceased, joined in an action, equitable 
in its nature, begun in the county court, for the purpose 
and object of having vacated and set aside a final order 
admitting to probate a certain instrument purporting to 
be the last will and testament of said deceased, and to 
have said instrument declared and decreed to be revoked 
by a subsequent testamentary instrument alleged to have 
been executed by the deceased, revoking all prior wills, 
and for leave to present such subsequent will for probate
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and allowance. From a judgment adverse to the plain
tiffs, an appeal was taken to the district court, where, 
after trial resulting in a like judgment, an appeal is prose
cuted to this court. With the motions to dismiss, is pre
sented a showing by affidavits in support thereof, the sub
stance of which is that the motions are made in good faith, 
and because those making the same do not believe that 
they have a good cause of action upon which to ground a 
recovery on the final detc-rmination thereof; that they 
have received nothing by way ot compromises or set
tlements of the matters in litigation, either directly or 
indirectly; that they entered into the contract of em
ploynent with one of the attorneys for plaintiffs, I. J.  
Ringolsky, who was authorized to associate with him other 
counsel, by the terms of which the attorneys so employed 
were to receive a certain percentage of whatever should be 
recovered by a final judgment rendered in the action, or 
by way of compromise or settlement, and that it was rep
resented to the plaintiffs by the said attorney that he could 
procure a witness to prove the execution of the subsequent 
will alleged to have been made by the deceased, and to 
show that the will, the probating of which was sought to 

be vacated and set aside by this action, was revoked and 
annulled by such allegel subsequent will, and that no such 
testimony was adduced at either trial; and that the plain

tiffs seeking to be dismissed from the action do not now be

lieve that any such will as alleged was ever executed by 
said deceased. In the showing in resistance of the mo

tions to dismiss it is set forth that no fraud or misrepre
sentations were practiced at the time the contract of 

employment was entered into; that the plaintiffs were de

sirouds of contesting the validity of the will admitted to 

probate, believing a later will had been executed, in which 

they shared more liberally in the estate of the deceased; 
and that they approached and solicited the professional 

services of the said Ringolsky, and after a full discussion 

of all the known facts and the probabilities of succeeding 

in the litigation, the contract was entered into, with full
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knowledge of the surrounding facts then known, and of 
the contents of the agreement then signed. It is also made 
to appear that the attorney making the contract and his 
associates were to receive for their services and expenses, "a proportion of whatever may be recovered 'through judg
ment, or settlement, or compromise, or gift or that we 
[the plaintiffs] may receive directly or indirectly to settle, 
compromise or abandon the proceedings,' " and that such 
contract further stated, "And it is further agreed that no 
settlement or compromise can or shall be made by any of 
the parties hereto unless consented to by all the parties 
hereto, and unless consented to by I. J. Ringolsky." It is 
also shown, or attempted to be shown, that in pursuance 
of such contract the plaintiffs' attorneys have prosecuted 
the action to the present time, believing they bad a merito
rious cause, and had expended large sums of money for 
expenses connected with the prosecution thereof; that 
some $900 had been expended in taking depositions and 
preparing bills of exceptions, and about $3,000 for per
sonal expenses of the attorneys, and in obtaining tran
scripts, copies or records, perfecting appeals, and obtain
ing appeal bonds and undertaking for costs, and that for 
their own services in preparing for the different trials 
had, and investigating and arguing questions of law and 
fact, they had earned and were entitled to compensation 
for the reasonable value thereof, which it is claimed is 
the sum of $30,000, for all of which, it is declared, the 
plaintiffs seeking to dismiss are liable for their propor
tionate share.  

As the question is presented, we are asked to pass on 
the rights of the moving plaintiffs to be dismissed from the 
action on the paymeit of such proportion of the taxable 
costs as may be found just and equitable, and to have 
the proceedings discontinued as to them in so far only as 
their respective interests in the cause of action are affected.  
The dismissal is opposed by their former attorneys on the 
grounds and for the reasons herein mentioned, without the 
payment to them of a proportionate share of all expenses
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incurred and for professional services rendered in the man
agement of the suit under their said contract of employ
ment. Ordinarily a litigant may make such disposition' 
of an action pending to which lie is a party plaintiff as 
his wisdom and judgment may dictate, and, if a plaintiff 
chooses to settle or discontinue an action without the con
sent of his attorneys, this he has the lawful right to do, 
and the action should be dismissed on his motion. This 
rule, it would seem, is but natural justice, and giving to 
an individual his undoubted right to manage his private 
affairs according to his own conception of what is best 
for his individual interests. A party ought not to be held 
for increased costs, attorneys' fees, and other expenses 
incidental to continued litigation, against his expiressed 
will and desire. It is not to be doubted, on the showing 
presented in support of the motions to dismiss, that the 
moving parties are acting in goodfaith, have received 
nothing of value in consideration of the action taken, and 
are only desirous of terminating litigation to which they 
are parties, and liable for costs and expenses thereof, be
cause they consider the litigation unprofitable and inimi
cal to their interests. Can it be said, on any sound legal 
principle, that because the plaintiffs have entered into 

the-contract mentioned, they are bound to continue the 
litigation until their attorneys, as therein employed, con

sent to its termination? Will a court undertake to enforce 
literal compliance therewith, by compelling the parties to 

continue the litigation against their will? It is not the 

policy of the law to encourage litigation and coerce par
ties to continue in the prosecution of a suit in which they 
have lost faith in the merits of their cause of action. On 

the contrary, all such should be encouraged to discontinue 

that which will probably only result in an unprofitable 

and useless waste of time and expenditure of money. The 

right of the plaintiffs to dismiss their action and terminate 

'the controversy, so far as their individual interests are 

affected, can hardly be questioned, and, we take it for 

granted, is conceded. They are the owners of the cause
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of action to the extent of their interests therein; have 
absolute control thereof, and the right to dismiss their 
action when their own judgment approves of the same.  
We know of no principle of law, and are aware of no rule 
of practice, which will compel a party to continue the 
prosecution of a suit, involving only private rights,-at his 
own expense and against his will. He may lawfully ter
minate the agency created by the employment of his at
torneys engaged to conduct the litigation, and take such 
proper steps as will release him from further responsi
bility and costs, by a dismissal of his cause of action.  
Mechem, Agency, sec. 856; Henry v. Vance, 63 S. W. Rep.  
[Ky;], 273; Swanston v. Morning Star Mining Co., 13 Fed.  
Rep., 215; Lamont v. Washington & G. R. Co., 47 Am.  
Rep., 268; People v. Blackhurst, 27 N. E. Rep. [N. Y.], 
1017; Hanna v. Island Coal Co., 31 N. E. Rep. [Ind. App.], 
846, 848; Adkinson v. Gahan, 28 N. E. Rep. [Ill.], 380; 
Shank v. Shoemaker,'18 N. Y., 489; Kusterer v. City of 
Beaver Dan, 43 Am. Rep. [Wis.], 725; Miller v. Newell, 
47 Am. Rep. [S. Car.], 833. The right to dismiss, however, 
is not an unqualified one, and the court is authorized in 
many instances to impose terms which must be complied 
with as a condition to the exercise of such right. In 
Sheedy v. MlMurtry, 44 Nebr., 499, 502, it is said: "But 
we think that the existence of the right of a plaintiff to 
dismiss at any time during the pendency of a cause, as a 
general proposition, must be qualified, and is not absolute 
in the sense that it takes the subject without the control 
of the court in which the cause is pending, so that it can 
not, without its discretion, impose the condition of the 
payment- of costs as obligatory and precedent to a dis
missal of the action. In the case of Young v. Bush, 36 
How. Pr. [N. Y.], 240, after citing in support of the doc
trine that the court may make the allowance of a dismissal 
depend upon the payment of costs, MlicKenster v. Van 
Zandt, 1 Wend. [N. Y.], 13; Harden v. Hardick, 2 Hill 
[N. Y.], 384, and Huntington v. Forkson, 7 Hill [N. Y.], 
195, it is said: 'The principle asserted in all these cases
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and in numerous others is, that the right to discontinue is 
not absolute, that it is to be exercised under the control 
of the court, and that equitable terms may be imposed in 
proper cases; and that the right to discontinue may be dis
allowed in the discretion of the court, or restricted * * * 

upon equitable considerations. "1 
It will hardly be urged, we apprehend, that because the 

attorneys for the plaintiffs have been at considerable ex
pense in the conduct of the prosecution of the action, for 
which they have not been reimbursed by their clients, who 
may he obligated to repay them, and have rendered pro
fessional services of great value, these are grounds sulfi
cient to justify the court in denying the motions made by 
the plaintiffs to dismiss. the action until such expenses 
and services are compensated for; nor do we think we can, 
in this proceeding, enter into a trial of the merits of the 
contract of employment under which such services were 
rendered, and expenditures made, and adjudicate the 
rights and liabilities of the respective parties thereto.  
Whatever may be their rights and obligations regarding 
such matters, they must be determined entirely independ
ent. of the plaintiffs' right to dismiss their cause of action 
at any step of the proceedings they may desire, unless, per
chance, the attorneys have some lien on or interest in the 
subject-matter of the- controversy or cause of action en
forceable by them in their own right, and for their own 
protection. If there has been a breach of the contract by 
which they were employed, this must be litigated and de
termined in an ordinary action brought for that purpose, 
with all necessary parties before a court having the au
thority and jurisdiction 'to pass judgment on the matters 
in issue. Henry v. Vance, supra. We are powerless to 
transform the present action into one between the plain
tiffs and their attorneys in a contest over the terms of the 
contract under and by virtue of which the attorneys have 

been employed to conduct the plaintiffs' suit, and deter
mine their respective rights thereunder. Any liability of 
the plaintiffs in favor of their attorneys for fees and ex-
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penses due them for their professional services can not 
properly be litigated in this case at this time, and in this 
court. Sheedy v. McMurtry, supra. Had the action pro
ceeded to judgment, on which would attach a lien in favor 
of plaintiffs' attorneys, or were the controversy of such a 
character as to bring funds, money, or property into the 
possession of the court, or custody of the law, on which 
the plaintiffs' attorneys could claim a lien, legal or equita
ble, for the value of their professional services and ex
penses incurred in the prosecution of the suit, we would 
not doubt our authority to protect and preserve such lien 
for their benefit, when jeopardized by contemplated ac
tion of their clients, and, were such the situation, many 
of the authorities cited by counsel resisting the motion 
would apply, and add great force to their contention. In 
the case at bar, however, there is only a naked right of 
action or subject-matter of litigation, which is no more 
than a right to maintain a suit for the recovery of certain 
alleged interests in and to the estate of the deceased, here
inbefore mentioned. Whether the action will ever ripen 
into a final judgment establishing such right and interest 
is problematical. The defendants and appellees are as 
yet not involved in the controversy growing out of the mo
tion to dismiss. They have an indirect interest, because 
the sustaining of the motions has a tendency to bring the 
litigation to an end. The motions, however, are predicated 
on the declaration that no settlement or compromise has 
been effected, and that plaintiffs voluntarily, so far as 
their interests are affected, wish to terminate the litiga
tion. We are not asked to dismiss the action or the appeal.  
It is only asked that the three parties filing the motions to 
dismiss be allowed to discontinue the litigation as it af
fects them, and that the cause of action stated in the peti
tion as to them be dismissed upon the payment of costs, 
on terms to be fixed by the court as just and equitable.  
This is a right which should not be denied them. Whether 
the attorneys representing the moving plaintiffs -prior to 
the time of filing their motions to dismiss have obtained
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any lien on or interest in the cause of action which will 
permit of their prosecution of the proceeding to final de
termination and judgment in their own name, or in the 
name of the parties to the original action, for the enforce
ment of their rights under their contract of employment, 
and the protection of their interests, if any, which they 
possess in the subject-matter of the action, presents a ques
tion not now properly before us, and which we need not 
here discuss or determine. This is a question that would 
probably arise in a contest between the attorneys for the 
plaintiffs and the adverse parties to the .action. Their 
right to continue the prosecution of the action, it would 
seem, could be permitted only on the 'theory that their 
contract of employment is of such a character as to oper
ate as an equitable assignment in the right of action of 
the plaintiffs to the extent of the interest specified in the 
contract as the amount of compensation they should be 
entitled to by virtue of any judgment or other thing of 
value recovered or received as a result of the prosecution 
of the suit. This question, however, is not determined.  

No valid objection appearing or being shown why the 
motions to dismiss the action as to the plaintiffs men
tioned should not be sustained, the action will be dis
missed as to them upon the payment of three-fourths of 
the taxable costs which have accrued in the proceedings 
to the time of filing this opinion.  

JUDGMENT ACCORDINGLY.  

JOSEPH WILLIAMS ET AL., APPELLANTS, V. JOSEPH H. MILES 

ET AL., APPELLEES.  

FILED FEBRUARY 19, 1902. No. 11,630.  

1. Wil: ORIGINAL JURISDICTION: DISTRICT COURT. The district court 

has no original jurisdiction to set aside a will, or the probate 
of the same. Loosemzore v. Smith, 12 Nebr., 343.
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2. -: COUNTY CounT. County courts of the state, which 
are by the constitution and laws given exclusive original juris
diction in all matters of probate settlements of estates of de
ceased persons, etc., have the power and authority, with respect 
to the subjects mentioned, to try and determine actions of an 
equitable character, and grant equitable relief, when proper, 
to the same extent as a district court regarding other subjects 
in the exercise of its general equitable jurisdiction.  

3. - - - . EQUITABLE ACTION. An action, founded on 
general equitable principles, brought for the purpose of vacat
ing an order admitting a will to probate, and for leave to pre
sent and have probated an alleged posterior will, and for other 
equitable relief, is properly begun in the county court, which 
has original jurisdiction over the subject-matter.  

4. Equitable Action: APPEAL. Action in the case at bar held to be 
equitable in its nature, as contradistinguished from a law action, 
and therefore appealable, by virtue of the provisions of section 
675, Code of Civil Procedure.  

APPEAL from the district court for Richardson county.  
Heard below before THOMPSON, J.  

Heard on motion of appellees to dismiss. Motion over
ruled.  

John L. Webster, Jeffersou H. Broady and Arthur J.  
Weaver, for appellants.  

Clarence Gillespie, Edwin Falloon. and Francis Martin, 
contra.  

HOLCOMB, J.  

This action comes to this court from the district court 
by appeal, as distinguished from proceedings in error.  
The appellees have filed a motion to dismiss the appeal 
for the reasons: First, that said action is not appealable; 
and, second, that this court has no jurisdiction of the 
action on appeal. The litigation grows out of a contro
versy over the devolution of the property of one Stephen 
B. Miles, deceased. After the death of the decedent, an 
instrument purporting to be his last will and testament 
was duly presented for allowance and probate to the 
county court of Richardson county, and after the usual
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proceedings had in such cases, and conformation with the 
requirements of the Decendents' Act, the will was regularly 
admitted to probate in the manner iquired by law. Some 
time subsequent thereto, and after the time allowed by law 
for an appeal from the order of probate to be taken had 
elapsed, the appellants, as plaintiffs, filed in the county 
Court in which the will had been probated a petition, with 
the object and for the purpose of having the order pro

bating such will vacated and set aside, and leave givei to 

present for probate an alleged later will executed by the 

decedent, and for proper orders for the conservation of 

the estate pending the litigation, and for general equitable 

relief. Process was issued and served, the parties appear

ing in response thereto, and after joinder of issues a trial 

was had, which resulted in favor of the defendants and 

appellees, and the action was dismissed. An appeal was 

taken to the district court, where after trial, like conclus

ions were reached 'as in the county court, and from a judg
ment adverse to the plaintiffs and appellants, an appeal 

is prosecuted to this court.  

Appellees' counsel now urge that the action is not one 

that is embraced within the scope and object of section 675 

of the Code of Civil Procedure, providing for appeals in 

actions in equity, and therefore not appealable, and that to 

obtain a review of the trial had in the district court the 

appellants could only have removed the cause here by a 

proceeding in error, in its technical sense, in the manner 

pointed out by statute for review of trial judgments and 

orders by error proceedings.  
It becomes necessary, then, to inquire wheier the case 

we now have under consideration is an equitable action, 

within the meaning of section 675 of the Code of Civil Pro

cedure, which says "that in all actions in equity either 

party may appeal from the judgment or decree rendered or 

final order made by the district court, to the supreme court 

of the state," or whether it is a legal proceeding authorized 

by some one or more statutory provisions, and reviewable 

only by proceedings in error.
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Incidental to the main question, there seems to be in
volved the proposition whether, under our laws, the county 
court is invested with, the powers, authority and jurisdic
tion of a court of chancery in relation and pertaining to 
subjects of litigation with which by the constitution and 
laws it is given exclusive original jurisdiction, as it is in 
matters of probate. Loosemore v. Smith, 12 Nebr., 343.  
In the case just cited, it is also held that the district court 
has no original jurisdiction to set aside a will or the pro
bate of the same. That the county court has exclusive 
original jurisdiction to try and determine the matters in 
controversy in the case at bar, we think, must be admitted, 
and that such is the law we understand there is no contro
versy. If the action is one which may be properly de
nominated a legal or statutory proceeding authorized by 
some enactment of statute law, or is an action at law in 
the ordinary meaning of the term, then a review of the 
trial had in the lower court can be obtained only by prose
cuting error proceedings from that court, and an appeal 
will not lie. Whalen v. Kitchen, 61 Nebr., 329. If the ac
tion begun in the county court is authorized by statute,
if it is founded on a law passed by the legislature, and is 
not an equitable action, within the meaning of the section 
quoted,-then it can not be transformed into such action 
after appeal to the district court. Whalen v. Kitchen, 
supra. If it is a proceeding provided for by general law in 
the administration of estates by the county court in the 
exercise of the jurisdiction conferred on it by constitu
tional and statutory enactments, then it must be regarded 
as legal, and not equitable, and therefore not appealable 
to this court from the district court. This leads us di
rectly to the inquiry, has the county court jurisdiction to 
entertain and determine an action in equity, founded upon 
general equitable principles, such as is exercised by the 
district courts, as courts of general jurisdiction, possess
ing the powers of both common-law and chancery courts? 
By section 16, article 6, of the constitution, it is decreed 
that "county courts shall be courts of record, and shall
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have original jurisdiction in all matters of probate, set
tlements of estates of deceased persons, and such other 
jurisdiction as may be given by general law." The 
jurisdiction thus given county courts by the constitution 
is confirmed by general law, and the exercise by that tri
bunal of all the powers fairly comprehended by the lan
guage used is undoubtedly authorized in the fullest and 
most unrestricted manner. That its powers as to those 
subjects over which it has exclusive original jurisdiction 
are plenary, and include the right to grant both legal and 
equitable remedies, seems to be fully warranted by the 
language used. It is, to the extent of the subjects men
tioned, a court of general jurisdiction, possessing all the 
authority incident to courts of that grade. In Wilson v.  
Coburn, 35 Nebr., 530, 534, it is said that the constitution 
does not prohibit the conferring upon the county court of 
equity jurisdiction, except. as to the subjects enumerated 
in section 16, article 6; and it is there held that the juris
diction, over the subject-matter therein in litigation, of a 
court of equity (district court), was concurrent only.  
Says the author, Judge POST: "While under section 32 
of our assignment law [Compiled Statut.es, ch. 6] a court 
of equity would undoubtedly have jurisdiction in a case 
like this, it is plain to us that such jurisdiction is concur
rent. only. Nor do we hold that the county court under 
the constitution is or could be vested with general equity 
powers. What we hold, and what seems to us clear, upon 
principle is, that the county court in the exercise of its 
powers with respect to the personal estate of an insolvent, 
in the hands of an assignee, may allow whatever relief the 
parties are entitled to with respect to such property, 
whether it would, under the former practice, have been 

denominated legal or equitable." The court in that:case 
quotes approvingly from Brook v. Chappell, 34 Wis., 405, 
where it was held, under statutory and constitutional pro
visions practically the same as ours, that the county court, 
as a court of probate, had power to enforce a trust in 
favoi vf the proponents of a will, and that the jurisdiction
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of courts of equity in such cases is merely concurrent. On 
the same subject it is stated in Mattheis v. Fremont, E. & 
M. V. R. Go., 53 Nebr., 681: "It may be conceded that the 
county court, as a court of record, is invested with equita
ble polvers and jurisdiction in any case before it when by 
the constitution or the laws of the state that court is in
vested with jurisdiction of the subject-matter out of which 
the case or proceeding in hand grows. But neither the 
constitution, nor any statute of this state, invests the 
county courts with general- equitable jurisdiction; and if 
this condemnation proceeding was procured by fraud 
practiced upon the county judge and the appraisers, the 
county court is not invested with any equitable jurisdic
tion to vacate it. If in a suit brought before the county 
judge sitting as a justice of the peace one party by fraud 
should obtain a judgment, it certainly would not be con
tended that the county court was possessed with equitable 
jurisdiction to set that judgment aside. The county court, 
then, had no jurisdiction or authority to grant the relief 
prayed for in this action, viewing it as purely an equitable 
action invoking the equity powers of the county court." 
In the case of Brook v. Chappell, cited supra, it is said: 
"It may grant equitable relief or enforce a trust in a case 
of this nature, the same as a court of equity; and although 
the jurisdiction of a court of equity still exists, it does 
not oust that of the county court in a proper case. * * * 
The plenary powers of the court of probate in all matters 
within its jurisdiction, have often been recognized by this 
court, and we do not know that they are or will be seri
ously questioned by any one. They are spoken of by Judge 
Redfield in his work on the Law of Wills (Part 11, p. 12), 
as being universally accepted in all the. Anierican states, 
and the equitable jurisdiction of the court, or its authority 
to proceed in the administration of justice according to 
the principles and practice prevailing in the court of chan
cery, are affirmed in Jackman Will Case, 26 Wis., 104, 109, 
110, and in Ketchum v. Walsworth, 5 Wis., 95, 105." See, 
also, Glade v. White, 42 Nebr., 336; Appeal of Schaeffner,
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41 Wis., 260, 264; Broderick Will Case, 21 Wall. [U. S.l, 
503. In matters of litigation of the character we are now 
considering, as we have heretofore seen (Loosemore v.  
Sinith, supra), the district court is without any concurrent 
jurisdiction over the subject-matter of the action. Its gen
eral equity powers are insufficient to authorize it to enter
tain original jurisdiction and determine the controversy in 
the first instance. The constitution has clothed the county 
court with exclusive original jurisdiction as to all matters 
of probate, settlements of estates of deceased persons, etc.  
To it resort must first be had for the protection of any 
right or the granting of any relief to which a party may 
be entitled, growing out of or arising from the subjects 
mentioned. In view of the authority and jurisdiction thus 
conferred on county courts as courts of record having orig
inal jurisdiction, can it be seriously doubted that such 
court is empowered to grant the relief to which a party 
may be entitled, whether founded upon either legal or 
equitable grounds, or whether the character of the action 
is such as properly may be denominated either an action 
at law or in equity? By statute the distinction between 
actions at law and suits in equity, and the forms thereof, 
are abolished, and in their place there is provided but one 
form of action, which is denominated a "civil action." The 
test is whether a cause of action or a defense is stated, en
titling the party pleading to some relief, which under the 
old forms of pleading may be either legal or equitable; and, 
if a cause of action or defense is pleaded, the court will 
award the proper relief without regard to the form of the 
action. It would be a novel position-an anomaly in the 
jurisprudence of the state-to say that the district court 
is wholly without original jurisdiction of the subject-mat
ter stated in the petition in the case at bar, and that the 
county court possessed no jurisdiction save which might 
be exercised and justice administered when authorized by 
the principles of the common law or express statutory en
actment; that the general principles of equity jurispru
dence could in no case be invoked by a party concededly en
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titled to such relief. This would in many instances close 
the bars to those with a meritorious cause of action or de
fense, because not enabled to bring themselves within any 
legal rule for the conservation of their rights, or the grant
ing of the remedy to which they are entitled. On principle 
and authority the conclusion, we think, is inevitable that 
in granting the relief to which a party is entitled, or the 
protection of his rights when the subject of litigation 
comes within the jurisdiction of the county court, it may 
exercise all the powers of a court of general jurisdiction, 
either legal or equitable, which pertain to the subject over 
which it is given such jurisdiction. "In order to revoke 
the probate of a will there mus be a direct proceeding, and 
notice must be given to all parties interested; as, by an 
original proceeding, either in-the court which decreed the 
original probate, or in a. superior court of law, or in a court 
of equity, as the statute maygdirect, or by an appeal from 
the decree establishing the probate. This latter right, how
ever, being founded on statute, must be prosecuted in strict 
conformity thereto." 21 Am. & Eng. Ency. of Law, 383.  
In Larson v. How, 71 Minn., 250, it is held that the probate 
court alone has authority to vacate its own orders in ad
mitting wills to probate, and where an order had been 
improvidently made, the court had the power to vacate it; 
following In re Hause, 32 Minn., 155, 157. And it is said 
in Campbell v. Logan, 2 Brad. (N. Y.), 90: "No other 
court possesses jurisdiction in respect to the proof of wills 
of personal estate; and if the surrogate has no authority to 
open a decree for the purpose of correcting a mistake, or 
to let in the proof of a revocation, or a later will-if the 
moment a decree of probate is passed, the door is closed, 
and the act is irrevocable, notwithstanding the discovery.  
of circumstances showing the probate to be erroneous, then 
it is evident that justice may be sacrificed to the forms of 
proceeding. This power has always been exercised in the 
English ecclesiastical courts." See, also, Bowen v. John
son, 5 R. 1., 112; Wall v. Wall, 64 Am. Dec. [Miss.], 147; 
Hotchkiss v. Ladd's Estate, 62 Vt., 209, and Morgan v.  
Dodge, 44 N. H., 255.
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This action, as begun in the county court, is in all its 
essential characteristics an action in equity. It is not a 
proceeding regarding the administration of estates where 
equity practice has been superseded by positive enactments 
of law. Were it such, it must follow that it being legal 
in its nature, that is, if the enforcement of the rights of 
the respective parties rested on the principles of the com
mon law or statutory enactments, an appeal would not lie, 
and a review of the trial had in the district court could 
be secured only by proceedings in error. Whalen v.  
Kitchen, supra; Nebraska Loan d& Trust Co. v. Lincoln & 
B. H. R. Co., 53 Nebr., 246, and Nebraska Wesleyan Uni
versity v. Craig's Estate, 54 Nebr., 173. The action is not, 
as we view the pleadings, one authorized by statute, and 
therefore legal, although equitable principles may be in
voked to determine the rights, remedies and duties of the 
parties litigant, as was stated in the Whalen-Kitchca Case.  
To illustrate, and perhaps draw the distinction clearer, 
were the plaintiffs successful in securing the vacation of 
the order admitting to probate the instrument presented 
and allowed as the last will of the deceased, which dis
posed of his property in the manner therein set forth, and 
are permitted to present for probate the alleged posterior 
will, from that point forward the action must be regarded 
as legal; and, to obtain a review of the proceedings there
after had, the case could be removed to this court only by 
a petition in error, as distinguished from an appeal. But 
for the purpose of obtaining the relief sought in the present 
action, it, we think, must be regarded as an original inde
pendent suit in equity, for the purpose of obtaining purely 
equitable relief. It finds no provisions of statute for its 
foundation. There is nothing in the probate or decedents' 
act authorizing its commencement and prosecution. If it 
have support and countenance for its existence, it must be 
found in the broad and general principles of equity for 
the administration of justice where the common or statu
tory law affords no full and adequate remedy. We call to 
mind no provisions of law on which there is any tenable
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ground for argument or contention that the action is sanc
tioned as a legal proceeding save the general provisions of 
the Code for the vacation or modification of the judgments 
and orders of courts after the term at which rendered.  
Sec. 602 et seq., Code of Civil Procedure. It is pro
vided there that a county court may vacate its own judg
ments or orders after the term at which rendered, at any 
time within two years after rendition, for fraud practiced 
by the successful party in obtaining the judgment or order.  
It may, perhaps, be urged that the action is, in substance, 
an application made to the county court for a new trial on 
the ground of newly-discovered evidence, and therefore 
legal in its nature. The present action goes further, and 
is broader than authorized by the provisions quoted. It is 
true, it alleges fraud on the part of the executor named in 
the will, and the chief beneficiary thereunder, in suppress
ing information as to the alleged posterior will which it is 
contended was executed by the deceased, and which re
voked the anterior will. But in its broad sense the petition 
is based on the allegation that the will probated was not 
the last act of the deceased in the disposition of his prop
erty, and that a later will was duly executed, revoking all 
prior wills, and that, although the petitioners were diligent 
and altogether free from laches, they were unable to, and 
did not, obtain any information of the execution of such 
alleged posterior will, and the revocation of the one ad
mitted to probate until about the time the action was be
gun; that the time for appeal had elapsed, and no legal 
method was afforded them for the protection of their al
leged rights, save the one resorted to; that the posterior 
will revoked the one admitted to probate, was in conflict 
and inconsistent therewith, and made a disposition of the 
estate of the decedent, more equitably, among those of his 
near kindred. The executor named in the probated will, 
who received the larger portion of the estate under its 
terms, was alleged to be in possession of and to conceal the 
later will. He was in possession of the estate, which was 
a valuable one, under the terms of the will first admitted to
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probate. By the action it was sought not only to secure 
a revocation of the order admitting that instrument to pro
bate, but also leave to present the alleged posterior will 
or prove its contents, and for proper and necessary orders 
concerning the estate pending the litigation, and for gen
eral equitable relief. The petition is founded on the gen
eral principles of equity jurisprudence, rather than 
based on statute law for 1he maintenance of the action, 
and must therefore, we think, be held to be an action in 
equity. Douglas County v. Connell, 15 Nebr., 617; Meyers 
v. Smith, 59 Nebr., 30. It follows that from a final order 
or decree therein an appeal will lie to this court, by reason 
of the section first cited, authorizing appeals in actions in 

equity. In reaching the conclusion, we have no desire to 

be understood as expressing any opinion whatever regard
ing the merits of the action; simply holding that it is an 

action in equity, and therefore appealable.  
The motion to dismiss is overruled.  

MOTION OVERRULED.  

STATE OF NEBRASKA, EX REL. RICHARD S. HORTON, TRUSTEE, 

V. CHARLES T. DICKINSON, JUDGE.  

FILED FEBRUARY 19, 1902. No. 12,510.  

1. Mandate: MANDAMUS. If the district court mistakes or miscon

strues the mandate of this court, its obedience may be enforced 
by mandamus, which is an appropriate remedy to make the 
mandate effective. State v. Omaha Nat. Bank, 60 Nebr., 232; State 
v. Norris, 61 Nebr., 461.  

2. - : -----. A cause was remanded with directions to proceed 

in a certain way. The trial court to which the mandate was 

directed, on the application of one of the parties in an inle

pendent action, issued a restraining order enjoining the other 
party from proceeding further in the original cause in pursu

ance of the miandate until he had established his right to the 

subject-matter of litigation. Held, On an application for a writ 

of mandamus to the trial court, that the restraining order 

thus issued was, in legal contemplation, a disobedience of the 
mandate, and should be vacated, and the parties permitted to
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proceed in the main action according to the provisions of the 
mandate filed therein.  

3. District Court: LEGAL AND EQUITABLE JURISDICTION: FoRMs OF 
ACTION. The district courts are courts of general legal and 
equitable jurisdiction, no forms of action are recognized, and 
the court has power to administer either legal or equitable 
relief according as the pleadings warrant and the proof re
quires. Kirkwood v. First Nat. Bank of Hastings, 40 Nebr., 484.  

ORIGINAL application for a writ of mandamus to compel 
the respondent to vacate a restraining order allowed in a 
certain action, and to proceed to a hearing in said action 
in accordance with a mandate issued by this court. Writ 
granted. SULLIVAN, C. J., dissenting.  

Hamilton & Maxwell and Richard S. Horton, for relator.  

Smyth <& Smith, contra.  

HOLCOMB, J.  

The relator prays a writ of mandamus addressed to the 
respondent, as judge of the district court of Douglas 
county, directing him to vacate a restraining order al
lowed in a certain action wherein Hayden Bros. are plain
tiffs and the relator defendant, restraining the defendant 
from further proceeding in a cause pending in said court, 
entitled, "The State, ex rel. Hayden et al., v. The Greater 
America Exposition et al.," which had been remanded by 
this court for further proceedings in accordance with the 
mandate issued in said action, and also to require the re
spondent to proceed to a hearing in said last-mentioned 
action in pursuance of the terms of said mandate and the 
opinion of this court in the decision of the cause. The 
action mentioned has been twice brought to this court for 
its decision. Horton v. State, 60 Nebr., 701, 63 Nebr., 34.  
A full statement of the matters in litigation will be found 
in the two opinions delivered in the case just cited. One 
phase of the controversy relates to the right of the defend
ant, Horton, as trustee of the Greater America Exposi
tion, which has been adjudged a bankrupt, to have restitu-
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tion of certain moneys received by Hayden Bros. from the 

exposition company in pursuance of a judgment rendered 
on an application by them for a writ of mandamus, which 

judgment, by the decision of this court, was afterwards 
reversed. See opinion and judgment filed in the case first 

cited. When the cause was brought here the second time 

it was held that, where a party to a cause has obtained 

money or property under or by virtue of a judgment which 

is afterward reversed, the court has power to compel resti

tution by summary proceedings in that case, and that such 

restitution is a matter of right, and does not depend upon 

the merits of the controversy between the parties. The 

judgment of the trial court was reversed, and the cause 

remanded for further proceedings, not inconsistent with 

the opinion, under an order which had been issued therein 

to show cause why restitution of the moneys received by 

Hayden Bros. in pursuance of the judgment afterwards 

reversed, should not be adjudged against them. See opin

ion and judgment last cited. Thereafter, and after filing 

in the trial court in said cause the mandate of this court 

to proceed with the case under the order to show cause 

why restitution should not be ordered in conformity with 

the court's views as expressed in the opinion, Hayden 

Bros. applied to the respondent for, and obtained, an order 

or writ restraining the relator from proceeding further 

in the cauge, which had been remanded for further pro

ceedings, "until he has first established in such action or 

proceeding, as he may select, or this [the district] court 

direct, the want of right upon the part of these plaintiffs 

[Hayden Bros.] to the said $10,000 at the time the same 

was paid as aforesaid by tie exposition to them-the said 

plaintiffs." It is argued by the relator that the restrain

ing order prohibits hiim from proceeding further in the 

cause remanded as directed by the mandate of this court, 

and is, in legal effect, a disobedience by the trial court of 

the mandate directed to it; that it sets at naught the judg

ment rendered in the action on appeal, and illegally de

prives the relator of his rights to proceed to a final deter-
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mination of the action in pursuance of the judgment and 
mandate duly rendered and issued in that behalf.  

The right of the relator to the relief prayed in a proper 
case has already been decided in the case of State v. Omaha 
Nat. Bank, 60 Nebr., 232, wherein it is held that if the 
district court mistakes or misconstrues the mandate7of this 
court, its obedience may be enforced by mandamus; and 
in State v. Norris, 61 Nebr., 461, it is said by the present 
Chief Justice: "Mandamus is, of course, an appropriate 
remedy to make the mandate of the reviewing court effect
ive,"7-citing State v. Oreaha Nat. Bank, supra; Perkins 
v. Fourniquet, 14 How. [U. S.], 313, 14 L. Ed., 435; In re 
Washington & G. R. Co., 140 U. S., 91, 11 Sup. Ct., 673, 35 
L. Ed., 339; In re City Nat. Bank, 153 U. S., 246, 14 Sup.  
Ct., 804, 38 L. Ed., 705; Mason v. Pewabic Mining Co., 153 
U. S., 361, 14 Sup. Ct., 847, 38 L. Ed., 745; In re Sanford 
Fork & Tool Co., 160 U. S., 247, 16 Sup. Ct., 291, 40 L. Ed., 
414. We can not escape the conclusion that the restraining 
order effectually nullifies the mandate, which directed the 
district court to proceed to a final determination of the 
cause on the order issued to show cause why restitution 
should not be awarded before further action is taken in 
the proceedings on the merits under the issues as raised 
by the pleadings. It is very true the trial court has not 
directly proceeded in the action in disregard of the re
quirements of the mandate. A restraining order, however, 
was issued by it on the application of Hayden Bros., 
against whom the order to show cause was directed, pre
venting the relator from taking any further steps in the 
case, or applying to the court for any relief, or in any way 
invoking its jurisdiction in that action, until, in an inde
pendent suit, the merits of the issues involved shall have 
been tried, and determined adversely to the party who was 
being proceeded against under the order to show cause; 
that is, it has been decided that the question of restitution 
should first be inquired into and determined before pro
ceeding to a trial of the cause on its merits, and by this 
collateral proceeding the attempt is made to compel the

9
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relator, in plain disregard of the legal consequences flow
ing from the mandate and opinion in the case, first to try 
the merits of the main controversy before he may invoke 
the aid of the court for a judgment of restitution, to which 
we have said he is first entitled, as a condition precedent 
to a trial and determination of the principal controversy.  
Although indirectly accomplished, and not at all doubting 
that the order was issued in good faith by the learned trial 
court, we can but regard it as, in legal contemplation, a 
disobedience of the mandate,-a misconstruction of its 
force and efficacy, which this court, in justice to itself, 
should correct, when the action taken is challenged by any 

appropriate proceeding. If the position for counsel for 

respondent is tenable, then the execution of every order, 
decree, and mandate issued out of the supreme court may 
-be enjoined, its provisions disregarded and set at naught,
the inevitable consequences of which would be judicial 
chaos. It is said by counsel for relator that the temporary 
restraining order issued by the respondent was issued in 

an independent action of which the court had full juris
diction, was based upon alleged rights not involved in the 
case in which the mandate had issued, and that on prin

ciple it is the same as an application to and ruling of a 
court of competent jurisdiction for a continuance, or an or

der of a court of equity to stay an action at law because if 

enforced it would work injustice, and that the court's rul

ing or judgment thereon can not be controlled by man

damus, even though the effect be to prevent the en

forcement of the mandate. And, to emphasize the 

proposition, it is suggested that if a district court 

of another county, in the exercise of its equity 

jurisdiction, should grant an injunction restraining 
the parties from proceeding in the original case 

under the mandate, it would not be contended that this 

court, upon an original application- for a writ of man

damus, would command such district judge to set aside his 

restraining order and refuse to proceed further in the case; 
that such action would be the exercise of a judicial discre-
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tion that can not be controlled by mandamus. We do not 
think the supposed case analogous to the one being con
sidered; but, even if it were, we have no doubt of the au
thority of this court to repel the intrusion as unwarranted, 
and require the district court to which the mandate was 
directed, and which had acquired jurisdiction of the sub
ject-matter, to proceed with the cause in disregard of the 
attempted interference by another court of co-ordinate 
jurisdiction. It is a rule of general acceptance that, in 
cases of concurrent jurisdiction, the leading principle to 
be applied is that the court which first acquires possession 
of the cause will retain its jurisdiction throughout, and 
make final disposition of the cause. Hawes v. Orr, 10 Bush 
[Ky.], 431; Hardeman v. Battersby, 53 Ga., 36; Ober v.  
Gallagher, 93 U. S., 199; The 1arU R. McKillop, 23 Fed.  
Rep., 829; Barkdull v. Herwig, 30 La. Ann., 618. Says 
the supreme court of Ohio: "Where a court of competent 
jurisdiction acquires possession of the subject-matter of 
litigation, and the right of a party to prosecute his action 
once attaches, the-right of the court to retain the case, and 
of the party to prosecute it, can not be defeated by the 
institution of proceedings in another court, although of 
concurrent and co-ordinate jurisdiction." Sayler v. Simp
son, 45 Ohio St., 141, 146; Dwyer v. Garlough, 31 Ohio St., 
158. The authority of the court first obtaining jurisdiction 
of the subject-matter continues, subject only to the ap
pellate authority, until the matter is finally and com
pletely disposed of, and no court of co-ordinate authority 
is at liberty to interfere with its action. 1iaclean v. Wayne 
Circuit Judge, 52 Mich., 257; Shields v. Riopelle, 63 Mich., 
458; Henry v. Tupper, 27 Vt., 518: Hickman v. Painter, 11 
W. Va., 386.  

But it is urged that the district court, having jurisdic
tion to act, its discretion as to the manner of acting can 
not be controlled by the writ of mandamus. But the ques
tion in controversy is not one of jurisdiction of the lower 
court to act, but of authority of the appellate tribunal to 
coerce obedience to its mandates. In almost, if not all, the
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authorities cited as to the right to coerce compliance with 
a mandate, the jurisdiction of the court to act in the mat
ter was beyond question, and the action taken could have 
been reviewed either by error or appellate proceedings, or 
by mandamus. The latter remedy was resorted to because 
the relator's right thereto was clear, and because he had 
no plain, speedy and adequate remedy by the ordinary pro
ceedings in appeal, by error proceedings, or otherwise.  
This is the test, and not whether the court sought to be 
coerced had jurisdiction over the subject-matter and the 
parties in the action taken or contemplated, in disregard 
of the directions contained in the mandate. In the case at 
bar it is to be noted that the restraining order was not is
sued by a court of co-ordinate jurisdiction, but from the 
court in which the mandate was filed. It is the same court, 
in any and every view of the case, which is exercising its 
general legal and equitable powers that may in the original 
action be called into play with equal effectiveness as in an 

independent proceeding. The action is with regard to the 

same subject-matter embraced in the trial of the cause in 

which the mandate was issued and filed. The collateral 
proceedings were, to all intents and purposes, a part of or 

branch of the original litigation, and, although directed 

against one of the parties to the litigation, was in effect an 

order preventing further proceedings in that action in ac

cordance with the terms of the mandate. It is as though 

the trial court had ruled that, notwithstanding the opinion 

and the mandate issued thereon, a trial would be ordered 
on the main issues, and the question of restitution be held 

in abeyance in the meantime. If this may be accomplished, 
then, indeed, would a suitor be confronted with insur

mountable obstacles barring a final disposition of his cause 

in conformity with rights regularly adjudicated in his 

favor. The mandates of this court would furnish a basis 

for a retrograde movement, rather than to stand as a monu

ment of the progress made in successive steps of litigation, 

and serve as a guide for future proceedings. The force and 

effect of the provisions of a mandate ought not thus to be
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overcome and neutralized. If permissible, it would, in 
many instances, deprive a party litigant of a substantial 
right earned after tedious and expensive litigation, and 
require useless and needless expense and time in correcting 
the injustice done him by the prosecution of a new proceed
ing on appeal to establish that which has already been ad
judicated. The legal effect of the restraining order is to 
prevent the court and the parties from carrying out the 
mandate of the supreme court, and this, we hold, can not.  
be effectuated, either by a direct order to that effect, or by 
indirectly restraining the parties from further proceeding 
in the cause in pursuance thereof. State v. Norris, 61 
Nebr., 461, and authorities therein cited; State v. Judge 
of Civil Dist. Ct., 19 So. Rep. [La.], 666; Koonce v. Doolit
tie, 37 S. E. Rep. [W. Va.], 644; Ex parte Mansfield, 11 
App. D. C., 558; Finn v. Hoyt, 52 Fed. Rep, 83; Bogert v.  
Jackson Circuit Judge, 76 N. W. Rep. [Mich.], 983; State 
v. W1ebre, 11 So. Rep. [La.], 706.  

We are cited to different authorities holding to the rule 
that equity will relieve against judgments, decrees etc., 
procured through fraud, mistake or other causes making 
it manifestly unjust to permit their enforcement, in sup
port of the right to resort to the writ of injunction as was 
done to prevent further proceedings in the cause remanded 
by this court for that especial purpose. These authorities 
are not, we think, in point. In those cases a court of law 
could administer no relief. The judgments were the re
sult of the interposition of causes which rendered it in
equitable and unconscionable to permit their enforcement.  
To apply them to the propositions involved in the consid
eration of the present action presupposes that in the due 
administration of the law in a pending action, with all 
parties before the court, an inequitable, unjust and unlaw
ful advantage will be gained by one of the parties, unless 
restrained from further proceeding therein. It is on the 
assumption that the court can not grant the relief which 
the parties may in law or equity be entitled to. The posi
tion is untenable, and the rule invoked has no application,
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because the cases are not analogous. It is also argued that 
the peculiarities surrounding the case out of which the in
junction proceedings grew are of such extraordinary char
acter as to justify resort to a court of equity and the issu
ance of an injunction of the nature granted against the 
relators, and that, without resort to the extraordinary 
relief applied for, the parties against whom restitution is 
asked are utterly remediless and wholly unable to protect 
themselves in their property rights in the action originally 
begun by them. Briefly, the argument is predicated on the 
proposition that they are lawfully entitled to the moneys 
in controversy, and that the exposition company and the 
relator, as trustee in bankruptcy of its affairs and estate, 
have no claim, right or title, legal or equitable, thereto,
that, on the final determination of the litigation, they will 
be so adjudged. It is further contended that, after the 
payment of the disputed moneys to them by the exposition 
company, it became a bankrupt, and its affairs passed into 
the hands of the relator as trustee in bankruptcy under the 
laws of the United States, and that the time of filing claims 
against the bankrupt estate has long since expired; that if 
restitution is adjudged, and the disputed moneys paid to 
the relator as trustee in bankruptcy, he is beyond the juris
diction of the state courts, and can not be sued to recover it 
back in the event it finally be determined that the plain
tiffs in the injunction suit are entitled to it; that no tri
bunal is open to them for its recovery, and a judgment in 
their favor after restitution in the cause in which the man
date was issued would be wholly worthless, of no avail to 
them, and with no method of enforcement, and that they 
would thereby be deprived of their property rights in a 
large sum of money by the forms of law, and yet in viola
tion of every principle of justice and equity. Without 
pausing to analyze all that is presented in favor of the 
position of Hayden Bros'. right to maintain the injunc
tion suit notwithstanding the mandate of this court to pro
ceed in the original action, we do not think the questions 
presented and the consequences likely to follow are so
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serious as pictured. Let us see what the situation is: An 
order has been issued in the main case to show cause why 
the plaintiffs in that action should not be adjudged to 
make restitution of the moneys received by them from the 
defendant under a judgment in their favor which was af
terwards reversed. It has been decided that such restitu
tion is a matter of right, and does not depend upon the 
merits of the controversy between the parties. Whether 
this rule of law is unyielding and without exception, we 
need not here discuss or determine. Certain it is that 
equity follows the law, and can not be resorted to for the 
purpose of overturning one of its well-settled principles.  
If the rule of law is absolute that in all cases restitution 
should be adjudged unqualifiedly, without regard to the 
merits of the controversy, then a seeming hardship in an 
individual case must be endured in order to best promote 
those principles which are deemed essential for the preser
vation of rights and protection of interests generally of 
all litigants in the administration of justice. However 
this may be, the rights of all parties in interest, it appears 
to us, ought to and can be adjudicated in the one action 
which has proceeded to the point where interfered with 
by the order of injunction which is now the subject of con
sideration. Counsel are in error in their position that, to 
obtain whatever relief their clients may be entitled to, they 
must invoke the aid of a court of equity in an independent 
action. We are altogether satisfied that, under our Code 
of Procedure, the trial court is, in the trial of the cause 
or any branch thereof, empowered and authorized to ad
minister to the respective parties the relief to which they 
may be entitled, either legal or equitable. Under the order 
to show cause why restitution should not be adjudged 
against the plaintiffs or relators in that action, they may, 
under our form of. practice, present any defense, legal or 
equitable, which they may be possessed of, and the court 
will award the proper relief, as justified by the pleadings 
and the evidence. The distinctions between actions at law 
and suits in. equity and the forms of all such actions are 
abolished. Code of Civil Procedure, sec. 2.
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If the facts pleaded constitute a cause of action or de
fense the courts are bound to award the relief due. Alter 
v. Bank of Stockham, 53 Nebr., 223, 230, The district 
courts are courts of general and equitable jurisdiction, and 
in all civil cases no forms of actions are recognized, and 
the courts have power to administer either legal or equita
ble relief, as may be warranted by the pleadings and sus
tained by the proofs. Kirkwood v. First Nat. Bank of 
Hastings, 40 Nebr., 485. The relator is entitled to the re
lief prayed. It is the duty of the respondent to vacate the 
restraining order, and thereby give to the parties an oppor
tunity to proceed in the main case in accordance with the 
Iuandate filed therein. No formal order will issue at pres
ent, as we assume the respondent will act in conformity 
with the views herein expressed when advised thereof.  

JUDGMENT ACCORDINGLY.  

SULLIVAN, C. J., dissenting.  

The injunction was granted in an original action brought 
by Hayden Bros. to prevent the relator from enforcing a 
judgment which was claimed to be inequitable and unjust.  
The district court had jurisdiction of such actions and 
authority to award the relief demanded. It may be that 
the petition was deficient in equity, but certainly the 
jurisdiction of the court and the validity of the order, do 
not depend upon the legal sufficiency of the pleading.  
Whether the facts alleged constituted a cause of action, and 
entitled the plaintiffs to equitable relief, was a judicial 
question, which the court had authority to consider and 
decide; and the right to decide included, of course, the 
power to make a binding decision,-a decision which, 
whether right or wrong, would be conclusive on the parties 
until set aside in a direct proceeding. Trumble v. Will

iams, 18 Nebr., 144; Taylor v. Coots, 32 Nebr., 30; Head 
v. Daniels, 38 Kan., 1; Frankfurtle v. Anderson, 61 Wis., 
107. It is true that the relief sought, in the equity case 
might have been, under the reformed procedure, presented
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as a defense in the law action; but that is not a considera
tion of controlling importance. A court, in the exercise 
of its inherent authority to enjoin unconscionable judg
nents, is not without jurisdiction merely because the facts 
upon which its action is grounded are stated in a petition 
instead of in an answer. The proceeding may be irregular, 
but if the facts presented to the court are sufficient to in
voke judicial action, the judgment pronounced, however 
erroneous, is not void, and, therefore, not subject to col
lateral attack. Van Fleet, Collateral Attack, sec. 61; 17 
Am. & Eng. Ency Law (2d ed.), 1069. In this case one of 
two things is true: Either the injunction granted by the 
district court is void for want of jurisdiction,or it is valid.  
If it is void, then it was never an effective restraint upon 
the relator and he would not have been in contempt had 
lie moved the court to proceed under the motion for restitu
tion. In this view of the matter, it can not be said that the 
court refused, either directly or indirectly, to execute the 
mandate, and, consequently, should not be coerced by 
mandamus. But, on the other hand, if the court was act
ing within its jurisdiction, and made the order in question 
in the exercise of its equity powers, the order is valid, and 
can not be annulled in an action or proceeding to which 
Hayden Bros. are not parties. The majority opinion 
seems to go upon the theory that the mandate of this court 
is, under all circumstances, absolute, imperative and inex
orable. This, I am convinced, is not the law. Events may, 
and often do, occur after the trial in the district court 
that would make the enforcement of the judgment ren
dered by this court, upon the record, grossly and shock
ingly unjust. Facts existing before judgment was ren
dered, but discovered afterwards, may entitle a litigant to 
a new trial. In such cases courts of equity take jurisdic
tion and award an injunction pendente lite. If the party 
suing for a new trial is really, according to established 
equitable principles, entitled to have the judgment against 
him set asiae, is his right in any way affected by the fact 
that a reviewing court affirmed the judgment and directed
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its enforcement? Certainly not. There is in every man
date an implied reservation. It does not assume to de
prive courts of equity of the jurisdiction which they had 
before the judgment of the appellate court was given. It 
has reference only to the case in hand, and does not under
take to deal with other rights of action which the defeated 
suitor may have; such, for instance, as the right to restrain 
the enforcement of a fraudulent judgment. The district 
court could not rightfully refuse to execute the judgment 
of this court, but it could, on equitable grounds, enjoin 
the relator. I do not say that the court was right in grant
ing the injunction; but I do say that it acted within its 
jurisdiction, and that its order in the premises is not null.  

JAMES GADSDEN, APPELLElI, V. GEORGE THRUSH ET AL., IM
PLEADED WITH WILLIAM Fl. SUMNER ET AL., AP

PELLANTS.* 

FILED FEBRUARY 19, 1902. No. 12,533.  

1. Law of the Case. It is a settled rule in this court that a legal prin
ciple involved in the trial of a case, when once determined, be
comes thereafter the law of the case, binding, not only upon 
the trial court, but this court as well, and will not, ordinarily, 
be re-examined in a subsequent review of the proceedings of an 
inferior court had in the further trial of the action. Missouri 
P. R. Co. v. Fox, 60 Nebr., 531.  

2. Second Appeal. No new question being presented on the second 
appeal, the decree of the district court is affirmed.  

APPEAL from the district court for Dodge county.  
Heard below before HOLLENRECK, J. Affirmed.  

Charles J. Phelps,. for appellants.  

George H. Thomas, contra.  

HOLCOMB, J.  

This is the second appearance in this court of the above
entitled cause on appeal. On the first appeal the decree 

*This case has been taken to the United States supreme court on 
a question of the taking of usury by national banks.-REPORTER.  
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of the district court was reversed and the cause remanded 
for a new trial, with directions to ascertain the amount 
of money advanced to Thrush by the Schuyler National 
Bank, deduct therefrom all payments, whether of principal 
or interest, and award foreclosure for the remainder, if 
any; to postpone the lien of the First National Bank to 
that of the plaintiff, and for such further proceedings as 
might be necessary, and not inconsistent with the opinion 
rendered in the case. Gadsden v. Thrush, 56 Nebr., 565.  
A rehearing of the cause was subsequently allowed, and 
upon reargument a decision was rendered adhering to the 
former judgmneut of reversal. At the close of the opinion 
on rehearing it is said:- "For the reasons given we think 
the former opinion should be adhered to, and the order 
therein prescribed should govern the further proceedings 
in this case." Gadsden v. Thrush, 58 Nebr., 340, 348. Upon 
the cause being remanded for a new trial in conformity 
with the views expressed in the two opinions heretofore 
referred to another trial has been had in the .district 
court, and a decree rendered consistent with the mandate 
filed in the court below. From this decree the Schuyler 
National Bank and William H. Sumner appeal.  

The former opinions give a full statement of the matters 
in issue, and it is unnecessary to here restate them. No 
complaint is made as to any action of the trial court which 
could be regarded as contrary to the law of the case as 
heretofore announced on the first appeal, nor is it con
tended that any error or mistake was made in determining 
the amount due the appellant bank for which it should 
have a lien and foreclosure thereof in conformity with the 
views expressed in the first opinion. From the briefs 
filed by appellants, we are asked only to again in
vestigate and reconsider the same questions presented 
for consideration and determination on the first appeal, 
and which were therein decided. This we can not do. The 
questions presented for decision by the first appeal having 
been fully considered and adjudicated, must be accepted 
as the law of the case binding on the parties in all subse-
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quent proceedings, and can not again be opened up for re
examination, and a new decision thereon. In Missouri P.  
R. Go. v. Fow, 60 Nebr., 531, it is held: "It is a settled rule 
in this court that a legal principle involved in the trial 
of a case, when once determined, becomes thereafter the 
law of the case, binding, not only upon the trial court, 
but this court as well, and will not, ordinarily, be re
examined in a subsequent review of the proceedings of an 
inferior court had in the further trial of the action." See, 
also, Barker v. Wheeler, 60 Nebr., 470; Wittenburg v.  
Mollyneaux, 60 Nebr, 583; State v. Commissioners of Cass 
County, 60 Nebr., 566; Motley v. Motley. 60 Nebr., 593; 
Hendershott v. Western Union Telegraph Co., 87 N. W.  
Rep. [Ia.], 288; Teryll v. City of Faribault, 87 N. W. Rep.  
[Minn.], 917; Finney'v. Guy, 87 N. W. Rep. [Wis.], 255.  

We observe nothing to indicate that this case as now 
presented does not come altogether within the rule men
tioned, and for that reason we must hold the decree ap
pealed from to be in conformity with law, and the same 
should therefore be, and accordingly is, 

AFFIRMED.  

CA-THERINE URLAU, APPELLEE, V. FREDERICK RUHE ET AL., 
REVIVED IN THE NAME OF JOSEPH C. WEETH, APPEL

LANT.* 
FILED FEBRUARY 19, 1902. No. 9,747.  

1. Appeal: DEATH OF PARTY: HEIRS: PARTY TO PROCEEDING. When 

a party to an appellate proceeding dies, and his interest in the 
litigation passes to his heirs, the heirs are necessary parties to 
the proceeding.  

2. Petition in Intervention: MOTION TO STRIKE: PLEA. When a peti
tion in intervention is, upon motion of one of the parties to the 
suit, stricken from the files, it is no longer a part of the issues 
in the' case for any purpose, and it is not necessary for either 
party to plead thereto.  

3. 1echanic's Lien: FORECLOSURE: CROSS-PETITION: EVIDENCE. Upon 

a cross-petition to foreclose a mechanic's lien, the verified ac
count of items, with proof of the amount of the claim, is not 
sufficient evidence to support a decree.  

*This case appears in 89 N. W. Rep. as Urlaw v. Weeth.



Urlau v. Ruhe.  

APPEAL from the district court for Douglas county.  
Heard below before SLABAUIGH, J. Affirmed in part.  

J. W. Eller, for appellant.  

Francis J. Mieding, Will H. Thompson, M. Langdon and 
Dexter L. Thomas, contra.  

SEDGWICK, J.  

This action was begun in the district court of Douglas 
county by this plainitiff, Catherine Urlau, to foreclose 
two certain mortgages upon the real estate in question 
executed by Frederick Rube. The petition was an ordi
nary one in foreclosure. The defendant Ellery R. Hume 
filed a cross-petition to foreclose a tax lien, and the de
fendant Clarence L. Chaffee also filed a cross-petition set
ting up a mechanic's lien upon the premises in question.  
The defendant Frederick Ruhe answered, denying each and 
every allegation of the petition and of the several cross
petitions. Herman Rube filed a petition of intervention, 
setting up that he is the son of Frederick Ruhe and one 
Fredericke Ruhe, and that Fredericke Ruhe died on the 
30th day of October, 1888, seized in her own right of the 
real estate described in the petition, and that the premises 
constituted the family homestead at the time of her death, 
asking that his interest in the homestead be determined.  
Upon the petition of defendant Chaffee this petition of 
intervention was striken from the files, which ruling was 
excepted to, and is now alleged as error. The trial resulted 
in findings in favor of the plaintiff and the cross-petition
ers Hume and Chaffee, and decree of foreclosure adjudg
ing the tax lien of Hume to be the first lien, and the plain
tiff's two mortgages the second lien, and the mechanic's 
lien of Chaffee the third lien on the premises. From this 
decree the defendant, Frederick Ruhe, appealed to this 
court. His appeal was docketed in this court on the 15th 
day of December, 1897. Afterwards, on or about the 9th
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day of May, 1899, the said Frederick Ruhe died. No fur
ther action was taken in this case for more than a year, 
and, Joseph C. Weeth having been, on the 13th clay of June, 

1901, appointed administrator of the estate of the said 
Frederick Ruhe, deceased, the said administrator, on the 

18th day of June, 1901, filed in this court his petition to 

revive the said action in his name as administrator of the 

estate of the said Frederick Ruhe, deceased. A similar 

peti tion was also filed by Catherine Urlau, plaintiff.  

Upon these petitions this court ordered that the action 

stand revived in the name of the administrator, and pro

ceed in his naime as appellant; and that the action also 

stand revived in the name of the heirs of Frederick Ruhe, 

unless they and each of them show cause by a day named 

why the same should not be revived. Service of this order 

was duly made upon the parties named therein, and they 

have appeared. herein and objected to the revivor as 

against them.  
We think this objection was not well taken. Section 

163 of the Code of Civil Procedure provides that: 

"Upon the death of the plaintiff in an action, it 

may be revived in the names of his representa

tives, to whom his right has passed. Where his right 

has passed to his personal representative, the re

vivor shall be in his nainle; where it has passed to his heirs 

or devisees, who could support the action if brought anew, 

the revivor may be in their names." This section was 

borrowed from the Code of Ohio, and has been construed 

in that state.* In Valley Rail'way Co. v. Bohn, 29 Ohio 

St.. 633. the railway company recovered a judgment in 

proceedings in probate court to condemn and appropriate 

the land of Bohn, aind Bohn filed a petition in error in 

the court of common pleas to reverse that judgment.  

While this petition in error was pending Bohn died, and 

*When one state adopts the statute of another state, she adopts.  

with the statute, the judicial construction placed thereon by the high

est court of the state from which the statute was taken. Hallenbeck 

r. Halhn, 2 Nebr., 377; Coffield v. State, 44 Nebr., 417, 423; Forrester v.  
Kearney Nat. Bank, 49 Nebr., 655. 663. But see Morgan v. State. 51 Nebr., 

C72; Rhea v. State, 63 Nebr., 461.-REPORTER.
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the question was in whose name the action should be re
vived. The court said: "By the 407th section of the Code 
of Civil Procedure, when the plaintiff in an action dies, 
and his right has passed to his heirs or devisees, who could 
support the action if brought anew, the revivor must be in 
their names. By analogy, we have no hesitation in saying 
this provision is applicable to proceedings in error." Our 
Code also provides, section 464, that the revivor may be 
"against the heirs or devisees of the defendant, or both, 
when the right of action, or any part thereof, survives 
against them." Under these provisions of the Code the 
heirs are necessary parties to appellate proceedings, when, 
by operation of law, the interests of one of the parties who 
has died while such proceedings were pending has passed 
to his heirs or devisees. In an action where the interest 
of the party passes to his administrator,-as was Webster 
v. City of Hastings, 56 Nebr., 245,-the revivor is against 
the administrator.  

2. The matters set up in the petition for intervention 
of .Herman Ruhe, are not determined or in any way af
fected by the decree in this case. They were not necessary 
to a proper determination of the matters presented in the 
issues herein, and the motion to strike the petition in in
tervention from the files was correctly sustained.  

It is urged that the plaintiff, Urlau, did not file any 
plea or motion to the petition in intervention of Herman 
Rube, but, this petition in intervention having been stricken 
from the files, it was not a part of the issues for any pur
pose, and neither party was required to plead thereto.  

3. It is objected that the evidence is not sufficient to 
sustain the decree foreclosing the mechanic's lien of 
Chaffee, and we find that this objection is well taken.  
The only evidence offered was the certificate of the lien 
itself, with the testimony of Chaffee's attorney computing 
the amount of interest due. This evidence is not sufficient.  
Wakefield v. Latey, 39 Nebr., 285.  

The-objection to revivor as to the heirs of Vrederick 
Rube is overruled, and the decree of foreclosure of the
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mechanic's lien of the defendant Chaffee is reversed, and 
the cause remanded for further proceedings upon the 
cross-petition of Chaffee, and in all other respects the de
cree of the district court is affirined. 

JUDGMENT ACCORDINGLY.  

V. P. FORSYTH, APPELLEE, V. MARTIN V. EASTERDAY ET AL., 
APPELLANTS.  

FILED FEBRUARY 19, 1902. No. 10,198.  

1. Fraud: AcTION: LIMITATION: DiscovERY. An action for relief on 
the ground of fraud is barred in four years after the cause 
of action accrues, but the cause of action is not deemed to have 
accrued until the discovery of the fraud.  

2. Fraudulent Deed: RECORD: NOTICE: LIMITATION OF ACTION. The 
recording of a fraudulent deed is not of itself, under all circum
stances, sufficient to charge all parties with notice of the fraud.  
When accompanied with circumstances sufficient to put a person 
of .ordinary intelligence and prudence upon inquiry, which, if 
pursued, would lead to a discovery of the fraud, the statute be
gins to run from the recording of the deed, but not otherwise.  

APPEAL from the district court for Johnson county.  
Heard below before STULL, J. Affirmed.  

Samuel P. Davidson, for appellants.  

Leiois C. Chapman and F. T. Dinsmore, contra.  

SEDGWICK, J.  

The plaintiff and appellee commenced this action, in 
the nature of a creditors' bill, to subject certain property 
standing in the name of Margaret J. Easterday to the pay
ment of a judgment held by the plaintiff against Martin 
V. Easterday. It is alleged in the petition that the judg
ment was entered in the county court of Johnson county, 
Nebraska, at the January term, and that said judgment 
was transcripted to the office of the clerk of the district 

court January 27, 1898; that execution was issued thereon 

January 28th, and was returned wholly unsatisfied Janu-
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ary 29th, and that there is now due the plaintiff on said 
judgment the sum of $900; that Martin V. Easterday is 
wholly insolvent. It is further alleged that in October, 
1891, Martin V. Easterday owned in his own right certain 
lands in Johnson county, Nebraska, and that he exchanged 
said lands with one Gremmitt, the consideration for said 
exchange being property owned by Gremmitt in Loup 
county, Nebraska; that in October, 1892, Easterday ex
changed the Loup county lands with one Ellsworth for the 
property in Tecumseh which it is sought to reach by these 
proceedings; and that the deed to the Tecumseh property 
was made to the defendant, Margaret J. Easterday. The 
plaintiff further alleges that he is a resident of California; 
that he does not know Ellsworth, and that he had no 
knowledge or means of knowing or ascertaining the facts 
concerning the conveyance of the Tecumseh property to 
-Mrs. Easterday or the fraudulent intent of the defendants 
in having said property conveyed to her; that he had em
ployed competent persons to make inquiries and investiga
tions, and had himself made inquiries and investigations, 
in Tecumseh, where the defendants had resided for ten 
years, and had at all times been informed that Martin V.  
Easterday had no property whatever out of which he 
could collect his debt; that the defendant Martin V.  
Easterday had informed him that he possessed no prop
erty of any kind from which the debt could be paid and 
that during the four weeks just prior to the filing of his 
petition in this action he had discovered the fact that 
Martin V. Easterday was the real owner of the Tecumseh 
property standing in the name of Mrs. Easterday, and the 
fraudulent intent and purpose with which it had been 
conveyed to her. The defendants filed a joint answer, in 
which they admit that the legal title to the land conveyed 
to Gremmitt stood in the name of Martin V. Easterday, 
but allege that, while such was the case, it was pur
chased with the money of Mrs. Easterday. They admit 
the exchange of said lands for Loup county, Nebraska, 
lands and the taking of the title in the name of Martin V.
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Easterday, but allege that Mrs. Easterday was the equita
ble owner of said Loup-county lands. They admit that in 
October, 1892, they exchanged the Loup-county land with 
one Ellsworth for the property in the city of Tecumseh 
described in plaintiff's petition, and that the title to the 
last-mentioned property was taken in the name of Mrs.  
Easterdav for the reason, as is alleged, that her money 
and the proceeds of her property paid the entire price 
thereof, and deny that there was any fraudulent intent in 
any of the above-mentioned conveyances. - For a further 
defense they make the following plea: "As a second and 
further defense, defendants allege that plaintiff had full 
knowledge of all the facts and circumstances surrounding 
all of the transactions mentioned above and which are re
ferred to in his petition, as early as November, 1892, and 
more than five years have elapsed since said transactions 
took place, during all of which time the deeds showing 
said transactions and the consummation thereof, have 
been on record, and known by said plaintiffand the alleged 
cause of action set up in plaintiff's petition, which is based 
upon the alleged fraud of these defendants, has long prior 
to the commencement of this suit, been barred by the stat
ute of limitations, and for that reason plaintiff can not 
maintain this suit." 

Shortly after the marriage of the defendants, Mrs. Eas
terday received some money from her mother. This she 
gave to her husband, who invested it in lands in Illinois, 
taking a deed in his own name. During his service as a 
soldier in the war of the rebellion this land was sold, and 
Mrs. Easterday purchased other lands with the proceeds, 
taking title in her own name. On the return of Mr. Eas

terday this land was sold, and the parties came west, where 

the money was invested in land near the city of Tecumseh; 
title being taken in the name of Mr. Easterday. This was 
in 1870 or 1871, and since that date Easterday has bought 
and sold and exchanged lands, taking title in his own 

name, engaged in the agricultural business, and done 

business generally, all the property handled and con-
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trolled by him being in his own name. While it is true he 
testified that all of the property which he has handled dur
ing this long series of years was the proceeds of money 
obtained from his wife, he also testifies that no account of 
the amount received was ever kept, and no agreement out
side of some indefinite understanding between them was 
ever made, that she should be regarded as the owner of 
any property standing in his name or of any interest 
therein. If the money which she advanced was anything 
more than a gift, there is nothing in the record from which 
we can ascertain with any degree of certainty the amount 
she has advanced, and nothing showing any specific agree
ment between them that this Tecumseh property was taken 
in payment of any indebtedness due her from her husband.  

We think the decree of the district court is amply sus
tained by the evidence, and that the one question left in 
the case is the question whether the plaintiff's action is 
barred by the statute of limitations. It will be observed 
from the statement above given that the plaintiff obtained 
the judgment which is the foundation of his bill in Janu
ary, 1898. The foundation of this judgment was a promis
sory note made by Martin V. Easterday to Russell & 
Holmes, dated January 17, 1887, and due one year after 
date. An action, therefore, could have been brought upon 
this note in January, 1893. The statute did not. run 
against it on account of payments made and indorsed 
thereon; the last payment being under date of January 
15, 1893. The deed to the property in question was made 
October 20, 1892, and recorded November 1, 1892.  
In Gillespie v. Cooper,36 Nebr., 775, it is said that "the 
statute begins to run against a creditor from the discovery 
of the fraudulent act on the part of his debtor, whether 
the creditor's claim has been reduced to judgment or not." 
It is urged that this is an erroneous statement of the law, 
and ought to be overruled. We do not find it necessary to 
determine this question in this case. An action for relief 
on the ground of fraud is not barred until four years after 
the discovery of the acts constituting the fraud, and the
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question is whether the finding of the trial court that the 
facts constituting the fraud were not discovered by this 
plaintiff until within four years of the time of commenc
ing this action is supported by the evidence. It is also 
said in the syllabus of the opinion in Gillespie v. Cooper, 
supra, "It seems that the fraud, within the meaning of 
said section 12, is discovered when the fraudulent deed is 
recorded in the county where the debtor lives." But this 
is not in that case determined to be the law. The contrary 
is the established rule in this state. In the case referred 
to it is said in the opinion: "This suit was brought more 
than four years after October 28, 1884. Now, when did 
appellees discover the fraud perpetrated October 27, 1884, 
within the meaning of section 12 of the Civil Code, as con
strued by the courts? The parties all lived in the city of 
Lincoln, in Lancaster county, Nebraska. The lots fraudu
lently conveyed were situate in said county and city. The 
fraudulent deed was recorded in said county and city Oc
tober 28, 1884. Mrs. Cooper had failed in business and 
was known to be insolvent. The fraudulent grantors re
mained in possession of the property conveyed to Rich
ards." The testimony in the case is then quoted at large, 
covering about four-pages of the report, and the court fur
ther said: "Were these facts a discovery by appellees of 
the fraud of October 27, 1884, within the meaning of sec
tion 12 of the -Civil Code and the construction placed 
thereon by the courts? Part of that section is as follows: 
'An action for relief on the ground of fraud, but the cause 
of action in such case shall not [be] deemed to have accrued 
until the discovery of the fraud.' The settled rule is that 
the party defrauded must be diligent in making inquiry; 
that means of knowledge are equivalent to knowledge; that 
a clue to the facts, which, if followed up diligently, would 
lead to a discovery, is in law equivalent to a discovery, 

equivalent to knowledge." The court then reviews several 

of its prior decisions, in all of which it appears that the 

bare fact of the recording of the fraudulent deed is not of 

itself sufficient to charge the defrauded creditor with no-
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tice of the fraud. Among other cases .so quoted from is 
Wright v. Davis, 28 Nebr., 479. In that case it seems that.  
the deed which was alleged to be fraudulent was executed 
and recorded at least fifteen years before the commence
ment of the action to set the same aside. The court said: 
"It clearly appears that the conveyances were made and 
placed on record at a time.when defendant was known to 
be insolvent, or at least just prior thereto; that defendant 
resided upon the land and made improvements thereon, 
and that plaintiff knew in the year 1876, or prior thereto, 
of such residence; that it was claimed by some of the fam
ily and was charged by the record with knowledge of the 
condition of the title as it then appeared." The court 
then quotes from the evidence showing that the plaintiff 
had knowledge of facts indicating fraud, which, if investi
gated, must have led him to a discovery of the fraud, and 
says: "It appears from all the evidence that plaintiff was 
fully aware of the financial condition of Davis and that 
the conveyances to his [Davis's] wife could not be other
wise than fraudulent. Or, if this can not be said to have 
been fully established, that by the most superficial exam
ination suggested by facts within his knowledeve lie might 
have had full and complete knowledge of the condition of 
the title. As we have seen,'this was sufficient to cause the 
statute to run." The rule adopted by this court is fairly 
expressed in the syllabus in that case, which is: "Where, 
soon after a conveyance of real estate to the wife of a 
debtor, he became and was known to be insolvent, and a 
creditor knew of the facts of such conveyance and insolv
ency, and knew of the occupation and improvement of the 
real estate by the debtor, having knowledge of such facts 
as would suggest the fraudulent character of the convey
ance, and which, if pursued, would lead to a knowledge 
of the fraud, it was held, that the statute of limitations 
began to run under the provisions of section 12 of the Civil 
Code, and that the creditor's right to subject the property 
to the payment of his debt on account of the fraud would 
be barred in four years."
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The allegations of the plaintiff in regard to his discov

ery of fraud within the few weeks prior to the commence
ment of this action, and the circumstances preventing his 

earlier discovery thereof, are fully supported by the evi

dence. Under such circumstances the mere recording of 

the deed to Mrs. Easterday from a stranger,-Mr. Easter

day not then being in any way connected with the chain of 

title,-even if plaintiff was bound to take notice of such 

recording, could not have suggested fraud.to the mind of 

any one. Married women. have property rights distinct 

from those of their husbands, and the mere fact that a wife 

has received and put of record a deed of a piece of real 

property is not of itself a. suspicious circumstance, or in

dicative of the payment of the purchase price therefor by 

her husband, unless his naime appears in the chain of title.  

Wives may acquire property, both real and personal, by 

purchase or by descent, devise or the gift of any person 

except their husbands, in any of the various ways and 

upon any of the considerations permissible to other per

sons in like cases. The law presumes innocence. When 

it is known that a married woman has received a convey

ance, from a person other than her husband, of a tract 

of land to which the latter never had title, the. presump

tion is that she acquired it honestly and with her own 

means. That fact alone is not indicative of wrongdoing, 

and it can not reasonably be held to put her husband's 

creditors upon an inquiry which would lead to the discov

ery of a secret fraud toward which it does not point. It 

does not appear that the plaintiff bad notice of any cir

cuistances regarding this transfer, or in regard to the 

transactions between Mr. and Mrs. Easterday, indicating 

the fraudulent nature of the transactions, and sufficient 

to have put a reasonably cautious and prudent man upon 

inquiry that would have led to the discovery of the fraud 

perpetrated upon the creditors of Mr. Easterday.  

The decree of the district court is 
AFFIRMED,
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CHARLES G. RYAN, APPELLEE, V. JOHN W. WEST, IMPLEADED 
WITH C. F. BENTLEY, TRUSTEE, ET AL., APPELLANT.  

FILED FEBRUARY 19, 1902. No. 10,319.  

1. Foreclosure: DECREE UPON SEVERAL MORTGAGES: LIENS: AGREE
MENT: VALIDITY. When decrees of foreclosure are entered 
upon several mortgages in the same action, and an order of 
sale is issued thereon, an agreement between the several mort
gagees that the one holding the later lien shall buy the prop
erty at the sheriff's sale under said order and pay the matured 
portion of the first mortgage, and the unmatured portion 
thereof shall remain in full force, is valid as against one who, 
with notice of such agreement, afterwards takes a mortgage 
from the holder of the later lien, who has purchased the prop
erty in pursuance of said agreement.  

2. : : : CERTIFICATE OF SATISFACTION.  
A certificate of satisfaction of said decrees, issued by the clerk 
of the court on his own motion, and filed in the office of the 
register of deeds will not, in favor of one who, with notice of 
such agreement, takes a mortgage from such purchaser at 
sheriff's sale, operate to cancel the first mortgage.  

3. Negotiable Note: OWNERSHIP: POSSESSION: PRIMA FACIE EVIDENCE: 
PRESUMPTION. The possession of a note negotiable in form, the 
subject of the litigation, is prima facie proof of ownership, and 
the finding in a former action, before the note was due, that the 
note was then the property of a stranger to the present suit, 
will not overcome this presumption.  

4. Tax-Sale Certificate: FoRECLOsURE: CERTIFICATES AND RECEIPTS: 
PRIMA FACIE EVIDENCE OF VALIDITY. In an action of foreclosure 
upon a tax-sale certificate and for prior and subsequent taxes 
paid by the holder of the certificate, the certificate and receipts 
of the proper officer for prior and subsequent taxes are prima 
facie evidence of the validity of the taxes which they represent.  

APPEAL from the district court for Hall county. Heard 
below before KENDALL, J. Afimed.  

Othman A. Abbott, for appellant.  

Charles G. Ryan, for himself, and W. H. Platt and Will
iam O'Connor, with him, contra.
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SEDGWICK, J.  

This action was begun in the district court of Hall county 
by the appellee, Ryan, to foreclose a real-estate mort
gage and tax certificates. The defendant and appellant,.  
C. F. Bentley, had a mortgage upon the same property as 
trustee, which he claims is prior to the lien of the plaintiff.  
One Whitney, formerly the owner of this property, mort
gaged the same to the American Investment Company to 
secure the sum of $500 and interest, and also gave a second 
mortgage to the same company, and afterwards a third 
mortgage to one Lewis T. Geer, and a fourth mortgage to 
John W. West. Afterwards Mr. Geer brought an action to 
foreclose his third mortgage, in which he made the Ameri
can Investment Company party defendant, with West, and 
Whitney, the owner of the equity of redemption, and one 
John F. Kimball, as assignee of the first mortgage. In 
that action attorneys appeared and filed an answer for one 
Bullard, as assignee of the second mortgage. The first and 
second mortgages were not due when that action was be

gun, but some interest payments on the first mortgage and 

two principal payments, amounting to $16, secured by 
the second mortgage, had matured. It is alleged in the 
petition herein and admitted in the answer that Kimball 

was then the owner of the first mortgage.  
The first, third and fourth mortgages were set up by the 

parties owning them in their several answers, and decrees 

were entered foreclosing these mortgages, and finding that 

the second mortgage was a lien on the premises, but not 

due, and was owned by Bullard. An order of sale was is

sued on these decrees, and the property advertised for sale.  

On the day of the sale, and before the sale took place, West,.  

who owned the decree on the fourth lien, and Kimball, who 

still owned the first lien, agreed that West should purchase 

the property at the sale, and should pay up the interest on 

the first and second liens, and that the first lien should be 

restored and continued as first lien upon the property, 
West keeping up all interest thereon and the taxes. In
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pursuance of this agreement West purchased the property 
at the sale and paid up the interest on the first lien. In 
1894 the property was sold by the county treasurer to one 
Pettibone for the taxes of 1892. Pettibone also paid the 
subsequent taxes for the years 1893 and 1894. On thp 
24th day of April, 1896, the American Investment Con
pany made a deed of assignment of the first mnortgage to 
Kimball, and Kimball, in December, 1896, assigned the 
same to this plaintiff. The American Investment Coi
pany also, in 1896, assigned the second mortgage and the 
notes secured thereby to this plaintiff. The plaintiff also 
purchased from the said Pettibone the said tax certificate 
and his claim for the subsequent taxes, and afterwards 
the plaintiff paid the taxes on the property for the years 
1895 and 1896. The plaintiff held all these papers at the 
time of the trial, and presented them in court. On the 
11th day of November, 1892, the clerk of the district court 
of Hall county made a certificate certifying that all of the 
four said mortgages were duly foreclosed and "have been 
satisfied and discharged of record," which certificate on 
the same day was recorded in the office of the county clerk 
of that county. On the 4th day of April, 1893, the said 
John W. West, with his wife, executed their mortgage deed 
whereby they conveyed the said premises to the defendant 
Charles F. Bentley, trustee, to secure the payment of the 
sum of $13,583.32 and interest. This mortgage was filed 
for record on the 4th day of April, 1893. It was given to 
secure Bentley and others for a contingent liability which 
they had incurred as bondsmen of West, and afterwards 
they paid a large amount of money for West, and so be
came entitled to a lien on the premises under this mort
gage.  

The court found in this action that the plaintiff's lien 
for the amount of his mortgage and his tax claim was the 
first lien upon the property, and the lien of the defendant 
Bentley was subject thereto. From the decree entered on 
these findings the defendant Bentley has appealed to this, 
court,
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1. It is first contended that the agreement between West 
and Kimball that the first mortgage should remain in full 
force as if no foreclosure proceedings had been had thereon 
was a, nullity, and did not have any effect on the rights of 
the parties: We think there is no ground for such conten
tion. When the purchaser of the property at the foreclos
ure sale paid all of Kimball's lien which had matured, by 
the express provisions of the statute, the unmatured- por.  
tion thereof would be continued until the same matured, 
and whether the agreement between West and Kimball 
would have the effect to cancel the decree and reinstate the 
mortgage, or the decree remained in force under the pro
visions of the statute, seems immaterial to a mortgagee 
holding under a subsequent mortgage executed by West, 
since it was expressly found by the court upon sufficient 
evidence that Bentley, the subsequent mortgagee, took his 
mortgage with notice of the condition of the title and of the 
agreement between West and Kimball. There are in the 
record several papers marked as defendant's exhibits, but 
they are not identified, nor is there anything to show by 
what authority they are inserted in the record. They, of 
course, can not be considered.  

2. It is next contended that the certificate of satisfac
tion issued by the clerk of the district court operated as a 
satisfaction of the decree upon the first mortgage and a 
cancelation of the mortgage, but we do not so view it. The 
statute provides that, "It shall be the duty of the clerk of 
the district court, on the satisfaction or payment of the 
amount of the decree, to forward to the county clerk a cer
tificate." Compiled Statutes, ch. 18, art. 1, sec. 83a. The 
amount of this decree was not satisfied or paid as between 
West and Kimball, and, since Bentley had full notice of 

the equities'of Kimball in this decree, it is not necessary 
to consider how an innocent purchaser for value would 

have been affected by Kimball's rights in the premises.  

Bentley, taking his mortgage with notice, could take no 

greater right than West had, which was subject to Kim

ball's interest therein; and, this interest having been after-
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ward assigned to this plaintiff, the rights of the plaintiff 
are also superior to Bentley's claim under his mortgage.  

3. We do not see how the defendant Bentley can now 
complain that Bullard was not made a party to this action.  
It would have been proper to have brought him in as de
fendant, and if Bentley had suggested such a course at 
the proper time it, no doubt, would have been done. The 
plaintiff produced at the trial the note negotiable in form 
secured by the second mortgage, and an assignment of 

that mortgage direct to himself from the original mort
gagee. This note and mortgage was not due at the time of 
entering the former decree. There is no claim that it has 
since been paid. Bentley's mortgage is therefore subject 
to it. The allegation of the petition is that "plaintiff is 
now the owner thereof." It was formally assigned to 
plaintiff by the original payee July 2, 1896. The posses
sion of the note at the time of the trial is prima facie proof 
of ownership, and the finding in a former action, before 
the note was due, that the note was then the property of 
a stranger to this suit, will not overcome this presumption.  

4. It is not necessary to consider whether the defend
ant's answer was sufficient to put in issue the validity of 
the plaintiff's claim upon the tax certificate and for subse
quent taxes paid. Our statute provides that the purchaser 
of real estate for taxes may foreclose his tax certificate 
as a real-estate mortgage given by the owner of the land 
to secure not only the amount evidenced by the certificate 
itself, but also any payments of prior or subsequent taxes 
made by the holder of the certificate. In an action to fore
close a tax-sale certificate the certificate itself is sufficient 
prima facie evidence of the regularity of all proceedings 
prior thereto, and that the land was subject to taxation; 
and the receipts of the proper officer for subsequent taxes 
paid by the holder of the certificate, when offered in evi

dence in such action in connection with the tax-sale cer
tificate, are prima, facie evidence that the holder of the 
certificate was authorized to pay the same and recover 
therefor under the statute. Ure v. Reichenberg, 63 Nebr.,
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899. The plaintiff is the assignee of the claim of Petti
bone, and may, of course, support his action thereon with 
the same evidence that Pettibone could have supported it.  

The decree of the district court is 
AFFIRMED.  

WILLIAM G. URE, APPELLEE, V. MARY REICHENBERG ET AL., 
IMPLEADED WITH CLINTON ORcUTT, APPELLANT.  

FILED FEBRUARY 19, 1902. No. 10,347.  

Foreclosure of Tax-Sale Certificate: CERTIFICATES AND RECEIPTS: 
EVIDENCE. In an action of foreclosure upon a tax-sale certifi
cate, and for prior and subsequent taxes and special assess
ments paid by the holder of the certificate, the certificate and 
receipts of the proper officer for prior and subsequent taxes 
and special assessments are prima facie evidence of the validity 
of the taxes which they represent.  

APPEAL from the district court for Douglas cointy.  
Heard below before FAWCETT, J. Afirmed.  

Charles W. Haller, for appellant.  

H. W. Pennock, contra.  

SEDG WICK, J.  

This is an action brought in the district court of Doug
las county to foreclose tax liens. The petition contains 
two causes of action, each of which counts upon a tax sale, 
as evidenced by the treasurer's certificate, and the payment 
of subsequent taxes and special assessments thereunder.  
The answer, after setting up other matters, which, in our 
view of the. case, it is not necessary now to discuss, pleads 
title in the defendant under a mortgage foreclosure. The 
reply is a general denial. At the trial the plaintiff offered 
in evidence the treasurer's certificates of tax sale, with 
proof of his ownership thereof, and also the receipts of the 
treasurer for subsequent taxes and special assessments
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against the property, all of which were received in evi

dence. No other evidence was offered, and decree was en
tered for the plaintiff foreclosing his liens as prayed, and 
defendant appeals.  

It is contended that this evidence was not sufficient to 
support the decree. Our statute provides for the foreclos
ure of tax liens by action in all respects, "as far as prac
ticable, in the same manner and with like effect as though 
the same were a mortgage executed to the owner of such 
certificate or certificates for the amount named therein, to
gether with such subsequent and prior taxes paid thereon 

by the person having or owning the title to said land or 

lot adverse thereto." Each certificate "together with prior 

and subsequent taxes paid thereon shall be deemed and 

stated as a separate cause of action." Revenue Act, sec.  

179. (Compiled Statutes, ch. 77, art. 1.) It is also pro

vided that the certificate "shall be presumptive evidence 

of the regularity of all prior proceedings." Sec. 116, 
idem. It was said by the supreme court of Wisconsin in 

Manseau v. Eduards, 10 N. W. Rep., 554, "We think, how

ever, it [their statute] has a far different purpose, and was 

intended to make the production in evidence of a tax cer

tificate sufficient to establish a cause of action in this class 

of cases, thus relieving the plaintiff from the on us of show

ing that all the tax proceedings, from the listing of the 

land for taxation to the sale, were regular and in con

formity to law. In the absence of the provision it would 

probably be niecessary for the owner of the certificate, when 

he sought this remedy, to plead and prove every essential 

step in the tax proceedings up to the sale. * * * But that 

provision has the effect to make the tax certificate prima 

facie evidence of the regularity of all the prior tax pro

ceedings, including the liability of the land to taxation.  

This proceeding to foreclose a tax certificate is one espe

cially favorable to the owner, who has an opportunity by it 
to discharge the lien, if valid, and save his land. It is not 

at all in the nature of a forfeiture." The procedure is as 

indulgent to the delinquent taxpayer as it well could be,
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and provide any means whatever for the enforcomnent of 
the payment of taxes. Under such circumstances the legis
lature has seen fit to relieve the holder of the tax certificate 
of the necessity, in the first instance, of setting out in his 
pleadings and producing the assessment rolls and other 
evidence to prove the liability of the property to taxation, 
and the regularity of all the proceedings, as he would have 
been required to do to establish a tax title at the common 
law. It is not a hardship upon the property owner to re
quire him to show the reason, if he has any, for his sup
posed delinquency. If the property was not liable to taxa
tion, or if for any other reason the tax is not a lien thereon, 
he may avail himself of that defense by proper pleadings 
and proof. But the legislature has provided in unmistak
able terms what the holder of the lien must allege and 
prove to make a prima facie case. When this statute was 
enacted the practice upon foreclosure of mortgages was 
well settled and generally understood. That practice was, 
by the statute, made applicable to foreclosure of tax-sale 
certificates. The certificate is considered as a mortgage 
executed by the owner of the property to the holder of the 
certificate, and the certificate is prima facie evidence of 
all proceedings prior thereto, as well as that the land was 
liable to taxation. Prior and subsequent taxes paid by the 
holder of the certificate are as plainly included as is the 
tax represented by the certificate itself. The mortgagee 
who had paid delinquent taxes might include such taxes 
in his petition to foreclose the mortgage, and recover them, 
whether or not it was so expressly stipulated in the mort
gage. Northwestern Mutual Life Ins. Co. v. Butler, 57 
Nebr., 198, and cases cited. The production of the tax re
ceipt of the proper officer was sufficient prima facie evi
dence to support such recovery. The legislature in express 
terms adopted this procedure in the foreclosure of tax
sale certificates. The provision is that the claim of the 

plaintiff is to be considered and proceeded with as 
though the person having or owning the title (Com

piled Statutes, ch. 77, sec. 179) adverse to plaintiff's
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claim had executed a mortgage for the amount named in 
the certificate, together with the subsequent and prior 
taxes paid thereon, and the action were to foreclose such 
mortgage. In the light of the procedure in mortgage fore
closures, well established in this state at the time the stat
ute was enacted, it construes itself. In an action to fore
close upon a tax-sale certificate, if the land was not liable 
to taxation for the taxes represented by the certificate, or 
subsequently paid, such defense would be analogous to the 
defense of want of consideration in the foreclosure of a 
mortgage. If such defense is interposed, the certificate 
and receipts of proper officers for subsequent taxes paid 
are sufficient prima facie evidence to support the plaintiff's 
claim, as the mortgage and receipts for subsequent taxes 
paid would be sufficient in an action of foreclosure 
thereon; but in either case such evidence is not conclusive.  
When the defendant has introduced evidence overcoming 
this presumption, the plaintiff must furnish other evi
dence. The burden of proof is uPon the plaintiff through
out to establish his case by preponderance of the evidence.  
The certificates and receipts are sufficient for that purpose 
if no other evidence is offered.  

This court in an early case held that the county treas
erer's certificate of the sale of the lands for delinquent 
taxes is presumptive evidence of the regularity of all prior 
proceedings, including the assessment, equalization, levy, 
advertisement, sale and payment of the nurchase money.  
Bryamt v. Estabrook. 16 Nebr.. 217. In Leavitt v. Bell, 55 
Nebr., 57, it is said.: "Where a lien is sought to be en
forced or foreclosed for general taxes then, doubtless, the 
presumption is that the statutes in reference to the levy 
and assessment of these taxes, and the sale of the real 
estate for their non-payment, have been complied with, and 
the burden of showing irregularities, or tha.t such a tax is 
void, is upon the party asserting the fact. Adams v. Os
good, 42 Nebr., 450. But no such presumption can be in
dulged when a lien -is sought to be enforced against real 
estate for a sale made thereof for the non-payment of spe-
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cial taxes or assessments,"-citing Smith v. City of Omaha, 
49 Nebr., 883. Neither of these cases is in point here.  
They were not actions to foreclose tax-sale certificates and 
liens for subsequent taxes and assessments, but were ac
tions in which it was necessary for the tax claimant to 
alleged and prove the validity of his tax lien; and the court 
was applying the common-law rule. The provisions of 
section 179 did not apply, and were not referred to The 
same, also, is true of Adams v. Osgood, 42 Nebr., 450. In 
each the court states* the general principle that "tax re
ceipts alone are not evidence of the existence of the taxes 
to which they relate," but no reference is made to the 
statute. That the court was not considering the question 
under discussion here is apparent from the fact that 
Miller v. Burford, 13 Nebr., 13, is cited as supporting 
the doctrine above quoted; and the latter case, although 
decided by this court soon after the revenue law of 1879 
took effect, was predicated upon transactions prior to that 
act, and the effect of the statute was not determined. Darr 
v. Wisner, 63 Nebr., 305, involves the point herein deter
mined, and announces a different rule; but in that case 
the statute in question was not brought to the attention 
of the court, and was not considered. It is said in the 
syllabus, "Where the levy and assessment are disputed by 
the pleadings, the presentation of a tax receipt alone does 
not raise any presumption in favor of the regularity of the 
assessment or levy of the taxes for which it calls." This 
statement is technically correct, and, so far as the case 
holds that in an action to foreclose a tax certificate, and 
for prior or subsequent taxes or special assessments paid, 
the presentation of a regular receipt of the proper officer 
for such prior or subsequent taxes or assessments paid, 
together with the certificate of tax sale, does not raise any 
presumption of the regularity of the levy or assessment 
of the taxes for which such receipt calls, that case is over

ruled.  
The decree of the district court is 

ArrmRMED.
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JOHN H. TRENERRY, APPELLEE, V. MARY FREICHENBERG ET 
AL., IMPLEADED WITH CLINTON ORcuTT, APPELLANT.  

FILED FEBRUARY 19, 1902. No. 10,348.  

Stare Decisis. Opinion in Ure v. Reichenberg, filed herewith, 63 Nebr., 
899, followed.  

APPEAL from the district court for Douglas county.  
Heard below before FAWCETT, J. Affirmed.  

Charles TV. Haller, for appellant.  

HI. TV. Pennock, contra.  

SEDGICK, J.  

The questions involved in this case are identical with 
those involved in the case of Ure v. Reichenberg, in which 
case an opinion is filed herewith (63 Nebr., 899), and for 
the reasons there given the decree of the district court is

AFFIRMED.
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Fox v. State............................................. 185 

27. Evidence held sufficient: 
To warrant a finding of ouster. Beall v. McMenemny........ 70 

To sustain the justness of an appraisement. Omaha Loan 

d- Trust Co v. Keck..................................... 266 

To support a finding that a transaction was tainted with 

usury. Sanders v. Ayres................................ 271 

To sustain objections to confirmation of sale. Spalding v.  

Murphy .....................- - ........................... 401 

To sustain a conviction of rape. Strong v. State............ 440 

To sustain order overruling motion to require sheriff to 

make return of prior alleged appraisement and proceed to 

advertise and sell property thereunder. Thompson v. Purcell, 445 

To sustain a conviction of petit larceny. Van Buren v. State.. 453 

To sustain conviction of murder in first degree. Rhea 

v. State ........... ..................... ................ 461 

To sustain an action to set aside a fraudulent conveyance.  

Selz v. Hocknell.......................................... 503 

To sustain plea of payment. Stuart v. Stonebraker......... 554 

To establish the competency of a testator. In re Bissell... 585 

Thomas v. National Christian Ass'n........................ 585 

*In Faulkner v. Simms, filed April 8, 1903, the court have announced this rule: If 

the verdict or finding is clearly wrong, it should be set aside; but if we only doubt 

its correctness, it will not be disturbed. Storms v. Eaton, 5 Nebr., 453.-REPORTER.
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To support an allegation of general ownership. Wilson 
v. Lewis ................................................ 617 
To sustain the finding that payment was made to agent.  
Cheshire Provident Institution v. Feusner..................... 682 
To sustain a decree confirming a judicial sale. Andrews v.  
Lindley ............... .................... ............. 692 
To sustain a decree in an action for fraud. Raymond v.  
Schriever ............... .................. .............. 719 
To sustain fact of payment to agent. Pochin v. Knoebel.... 768 
To sustain a conviction for keeping liquor for unlawful 
sale. Kerr v. State.................................... 115 

28. Evidence held not to sustain a waiver of forfeiture in a 
policy. Scherar v. Prudential Ins. Co..................... 530 

Harmless Error.  
29. Error which is not prejudicial to the party complaining, will 

not work a reversal of a cause. Kelley v. Wehn............. 410 
30. It is fundamental that errors, as such, are not of necessity 

ground for reversal, unless prejudicial to the party com
plaining. Ulrich v. Mconaughey........................10, 15 

Increase of Damages on Appeal.  
31. On appeal, the amount of damages claimed on the same 

cause of action may be increased, if not beyond the juris
diction of the lower court. Plano Mtfg. Co. v. Nordstrom.... 123 

Issues.  
32. When, in an action in the county court, a general denial in 

an answer is qualified by the pleading of special defenses 
in the nature of confession and avoidance, additions to 
such defenses can not be introduced by amendment of the 
answer upon appeal to the district court, although, in the 
absence of such pleading, the same matter might have been 
given in evidence under the general denial. Ball v. Beau
mont .................. ................................ 215 

33. On the trial of a case appealed from justice court, plaintiff 
can not complain of the admission of evidence in support 
of a material allegation of the answer, on the ground that 
such allegation presents an issue not interposed before 
the justice, where no objection was made to such answer.  
Grainger Bros. v. First Nat. Bank.......................... 46 

Joinder of Proceedings.  
34. An order denying a motion for a new trial and an order 

denying a petition for a new trial on the ground of newly
discovered evidence may both be reviewed in a single pro
ceeding in error. German Nat. Bank v. Edwards............ 604 

Motion for New Trial.  
35. Where no motion for a new trial was filed and it is sought 

to review the judgment on error proceedings, this court
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will look into the record to ascertain if the pleadings state 
a cause of action or defense and support the judgment or 
decree rendered, but will not go back of the verdict or 
findings of fact to review anything done. Farmers' & Mer
chants' Nat. Bank v. Mosher.............................. 130 

Objections.  
36. An objection that an action in equity should have been in 

ejectment, and tried by a jury, can not be raised for the 

first time on appeal. De Long v. Olsen.................... 327 

Offer of Proof.  
37. Rulings upon the exclusion of answers propounded to the 

complaining party's own witness on his examination in 

chief can not be reviewed where he has not made and pre

served in the record an offer of proof. Likens v. State..... 249 

Parties.  

38. Where a cause of action is pending in this court, on error, 

the right of action, within the meaning of section 456 of the 

Code of Civil Procedure, is the right to have the judgment 

of the district court set aside. Jameson v. Bartlett.......... 63Q 

39. Where one of several plaintiffs in error dies, the right to 
have an erroneous judgment against all of them reversed 

attaches to the survivors. Idem.  

40. Where one of several plaintiffs or defendants dies, in an 

action pending in this court on error, the right of action, 
if it survives to or against the remaining parties, may be 

enforced without bringing the representative or successor 

of the deceased party into the case. Idem.  

41. When a party to an appellate proceeding dies, and his in

terest in the litigation passes to his heirs, the heirs are 

necessary parties to the proceedings. Urlau v. Ruke........ 883 

Presumptions.  

42. Judgments and orders of the district court are presump
tively right and will not be reversed unless error affirma

tively appears in the record. Hobbs v. Warman............ 703 

43. Error will not be presumed, but must affirmatively appear.  
Gooding v. Ransom....................................... 78 

Right of Review.  

44. In a suit to set aside a conveyance of real estate brought 

by the heirs of a deceased grantor, the court upheld the 

conveyance, and found that it had been made in trust for 

certain purposes set out in the decree, and ordered the exe

cution of the trust by the grantee named in the deed. This 

part of the finding and decree was dehors the issues made 

by the pleadings, nevertheless the heirs had no standing to 

complain. In re Bissell................................. 585
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Scope and Extent of Review. (See APPEAL AND ERRon, 1-3.) 

45. In a proceeding in error from a decree of the district court 
confirming a judicial sale, this court will not review a ques
tion involving the merits of the original decree. Thompson 
i. Purcell .................................. ....... .... 445 

Excessive Decree.  
46. That a decree of foreclosure is rendered for an excessive 

amount is not sufficient ground for vacating a sale made 
thereunder in the appellate court. Beck v. McKibben....... 413 

Finding on Facts Not in Issue.  
47. Facts not put in issue by the pleadings form no -basis for 

an assignment of error on the ground of the insufficiency 
of the evidence to : rain a finding as to the existence 
of such facts. Clements v. Eiseley..... ................... 651 

Judgment Notwithstanding Verdict.  
48. Where judgment has been entered notwithstanding the 

verdict, and the only finding of the trial court is that on 
the pleadings defendant is entitled to judgment, only the 
pleadings will be considered in- deciding the rightfulness 
of the judgment. Barge v. Haslam....................... 296 

Reason for Ruling.  
49. A judgment will not be reversed, merely because the court 

gave a wrong reason for the rendition thereof. Kelley v.  
Wehn ................ .................................. 410 

Subsequent Appeals. Law of the Case.  
50. Where no new question is presented on a second appeal, 

the decree will be affirmed. Gadsden v. Thrush............. 881 
51. It is a settled rule of this court that a legal principle de

termined in a particular case becomes the law of the case, 
and binds both the nisi-prius and appellate court. Idem.  

52. Where it has been held on error proceedings in this court 
that a petition states a good cause of action, evidence sus
taining the allegations of such petition is sufficient to 
support a verdict and judgment in favor of the plaintiff.  
City of Omaha v. Bowman................................ 333 

53. When this court determines a question of law in a case 
and remands the case for trial, the rule so determined Is 
the law of the case, and will not ordinarily be reviewed 
upon a subsequent appeal. Idem.  

Transcript and Bill of Exceptions.  
54. This court is not authorized to look beyond the transcript 

and bill of exceptions for what transpired at the trial.  
Kuker v. Beindorff....................................... 91 

55. An assignment of error that the justice failed to state in 
his docket that a. writ of attachment was issued, presents
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n'o question for review where the record fails to disclose 
any order dissolving or sustaining the attachment. Idem.  

56. Affidavits on an application for a continuance not made a 
part of the bill of exceptions and found only in the tran
script of the record are not properly presented. Kerr v.  
State ....... ........ .................... .............. 115 

57. To obtain a review of the action of a trial court on 'an 
application to continue, the affidavits on which it was 
heard must be made a part of the bill of exceptions.  
Donahue v. Potter & George Co............................. 128 

58. Affidavits on an application for a miotion for a new trial, 
not made a part of the bill of exceptions, will not be con

sidered. Kerr v. State........ .......................... 11 

59. Where the clerk's certificate to a transcript simply states 
that such transcript contains copies of certain enumerated 
papers and proceedings in the case, the transcript does not 

purport to be complete. Gooding v. Ransom.............78, 81 

60. An appeal may be prosecuted from a decree in equity, 

though no bill of exceptions was settled and allowed.  

National Wall Paper Co. v. Columbia Nat. Bank............... 234 

61. An unauthenticated bill of exceptions, will not be con

sidered by this court. Faust v. Deering..................... 244 

62. Evidence will not be reviewed, where it is not disclosed 

that all of it is in the bill of exceptions. Dederick v. Gillespie.. 422 

63. Evidence relating to challenges of jurors for cause and 

to the array can not be considered, unless settled and al

lowed by a bill of exceptions. West v. State............... 257 

64. Where an instruction lays down a correct legal proposi

tion, possibly pertinent under the pleadings, it will be 

presumed, in the absence of a bill of exceptions, that such 

instruction was applicable to the evidence given at the 

trial. Meyers v. Menter.................................. 427 

Transfer of Cause. Requisites. Effect.  

65. Where a cause is properly revived in this court in the 

name of the administrator of a deceased defendant in 

error, no summons in error is required to be served upon 

that administrator. Link v. Reeves...................... 424 

66. A summons in error may properly be served upon the at

torney of record in the trial court in the original case, 

though at the time of such service the defendant in error 

should be dead. Idem.  

67. The serving of the conditional order of revivor, confers 

jurisdiction on the substituted party. Idem.  

68. After a confirmation of sale of mortgaged premises, and 
an appeal from such order by the defendant, the trial 

62
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court may, in a proper case, when necessary to protect 
the mortgagee's interests, appoint a receiver to collect the 
rents pending the determination of such appeal. Buck 
v. Stuben ............................................... 273 

69. Where steps are instituted for the purpose of taking an 
appeal from a final order of confirmation, the order having 
been superseded by the execution, approval and filing of a 
supersedeas bond, and a bill of exceptions and transcript 
were being prepared, it would seem the trial court is au
thorized in a proper case to appoint a receiver as in a 
pending action, even though at the time the appeal has 
not been fully consummated. Ident.  

Appearance.  
1. An appearance for the purpose of moving to vacate an ap

praisement for a judicial sale and to object to confirma
tion, is a general appearance. Nebraska Loan & Trust Co.  
v. Kroener .............................................. 289 

2. A general appearance in justice court without further 
objection, after the overruling of a special appearance 
and motion to quash service of summons on its agent, by 
a foreign corporation, confers jurisdiction on the justice 
and on the district court on appeal. Plano Mfg. Co. v.  
Nordstron .............................................. 123 

3. If a defendant claims that a court has acquired no juris
diction, by reason ;f defects in the process, or service 
thereof, his course is by special appearance and objections 
to jurisdiction, and if he enters a general appearance, or 
invokes the powers of the court for any other purpose 
than quashing the pretended process, or its service, the 
defects are waived. Bakcr v. Union Stock Yards Nat. Bank.. 801 

Appraisement. See EXECUTION.  

Assault and Battery.  
1. Evidence in justification of an assault, is not admissible 

under a general denial. Mangold v. Oft..................... 397 
2. Evidence of threats made by the-injured party to an ac

tion for damages by assault and battery, is not admissible 
in mitigation. Ident.  

3. An answer in an action for assault and battery, viz.: "Now 
comes Peter Mangold, and for answer to the petition of 
said plaintiff filed herein, denies each and every allegation 
in said petition contained, and, further answering said 
petition, alleges the facts to be that on or about the 8th 
day of October, 1897, said plaintiff made an assault on this 
defendant, and while this defendant was pulling back, 
and using no more force than was necessary to resist said
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assault, said plaintiff slipped and fell to the floor; and what
ever injury he received was caused by his own fault and 

not by any blow of this defendant,"-is a bare general 
denial. Iden. ...................................... 397, 398 

Great Bodily Injury. .  
4. The words "great bodily injury," as employed in section 

17b of the Criminal Code, imply an injury of a graver and 

more serious character than an ordinary battery. Likens 

v. State ................................................. 249 

5. Under section 17b of the Criminal Code, authorizing im

prisonment in the penitentiary for committing an assault 

with intent to inflict great bodily injury, a conviction can 

not be sustained where the evidence fails to disclose that 

the accused intended to inflict great bodily injury. Idem.  

Assessors. See STATUTES, 14.  

Assignments. See MORTGAGES, 12, 13. PLEDGES.  

A naked promise to pay existing debts out of a particular 

fund, held not to operate as an equitable assignment 

thereof. Phillips v. Hogue............................... 192 

Assigments of Error. See APPEAL AND ERROR, 5, 6.  

Attachment. See REPLEVIN, 9, 12.  

Attorney and Client. See INJUNcTroN.  
Argument and conduct of counsel. See CRIMINAL LAW AND 

PROCEDURE.  
Fees on motion to dismiss. See DISMISSAL AND NONSUIT.  

Transfer of property in payment for services. See FRAUD

ULENT CONVEYANCES, 7.  
1. The relation of attorney and client ceases upon the death 

of the client. Link v. Reeves..........................424, 425 

2. The attorney for a defendant in an action in which the 

plaintiff has garnished funds, is not entitled to a lien on 

the funds. Phillips v. Hogue............... .............. 192 

3. Ordinarily, an attorney has no implied authority to bind 
his principal by the indorsement of negotiable paper.  

National Fire Ins. Co. v. Eastern Building & Loan Ass'n....... 698 

4. An attorney who has authority to collect a claim from a 

corporation, and who, in the adjustment thereof, receives 

a draft from the adjusting agent of such corporation, 

drawn on the paying agent thereof, for the amount of 

such claim, has implied authority to bind his principal 
by an indorsement of such draft, made to enable him to 
receive the amount due thereon. Idem.  

5. The following language appeared in counsel's brief: "It 
will not do to say that, because a trial judge is so consti-
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tuted morally that he can not see fraud in a shady trans

action, therefor this transaction does not constitute 

fraud." This was a disrespectful allusion which would 

have called for the striking of the brief from the files, if 

the court's attention had been called to it. A disclaimer 

of a personal application made at the hearing is unavail

ing. Selz v. Hockell.................................503, 507 

Auditing.  
Claims of officers for salary. See OFFICE AND OFFICEns, 4.  

Bail and Recognizance.  
1. A recognizance in a criminal action conditioned "that the 

defendant shall be and appear in this court on the first 

day of the next term thereof to answer to the charge of 

rape now pending herein against him, and will not depart 

the court without leave, and abide the order of the court," 

is limited to the term at which it exacts the appearance.  

iesselgrave v. State.......................................... 807 

2. The defendant can not be defaulted without being called at 

some lime during the term set for his appearance.. Idem.  

3. Under section 388 of the Criminal Code the state is not 

limited to a record entry made on the court records to 

prove a forfeiture of the recognizance, but may use oral 

testimony for that purpose. Ideni.  

Banks and Banking. See BonDs. DEPOSITARIES.  

Contract to furnish collateral securities. See CONTRACTS, 1.  

Collections.  
1. While a prompt return to the sender of a protest, show

ing no notice to an indorser, would have enabled it to 

serve notice in time, having entrusted that duty to a 

notary, it was not bound to make examination to see 

whether it was done. Wllianis v. Parks................... 747 

2. An instruclion sent with a note forwarded by one bank 

to another for the purpose of collection, "to protest" held 

to mean, and to have been understood to mean by the no

tary, to whose attention it was called, that the necessary 

steps to bind indorsers were to be taken. Ident.  

Exrnmbier. Defaultig Officer. Colliteral Securities.  
3. A bank examiner who takes charge of the assets of a 

national bank, under the directions of the comptroller, 
is not the agent for the bank in such negotiations as the 

bank may be permitted to enter into with a view to the 

resumption of business. Tecumseh Nat. Bank v. Chamberlain 

Banking House .......................................... 163 

4. When a defaulting officer of a bank, for the purpose of 

settling a deficiency. is allowed to furnish collateral se

curities for his indorsemnents upon paper previously sold
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by him to the bank, representations made by the bank 
examiner as to the liabilities of such officer to the bank 
and the value and condition of the securities already fur

nished by him, are not binding upon the bank, and one 

who furnishes collateral securities to such defaulting offi

cer to be so used by him can not rely upon such represen

tations of the examiner as a defense in an action by the 

bank to foreclose its lien upon such securities. Idem.  

5. A majority of the directors of a national bank, who are 

not in default, may, with the consent of the comptroller, 

accept collateral securities from a defaulting officer. Idem.  

6. A defaulting officer of a bank, obtaining securities to cover 

his default, held not an agent of the bank so that his 

representations as to his liability will be binding upon the 

bank. Ident.  

Bastards.  
1. Proceedings in bastardy are purely statutory. Peters v.  

Killian ............................... ............... 57 

2. In a bastardy proceeding the court can not try whether 

the father or the mother of the child is the more suitable 

person to be entrusted with its custody. Idem.  

3. A settlement between the parents of an illegitimate child, 
in order to be operative as a stay or termination of the 

proceedings, must be of such nature and msade and attested 

in such manner as the statute prescribes. Idemz.  

Bequests. See WILLS.  

Bids. See BUILDING AND LOAN ASSOCIATIONS, 5, 6. ExEcUTION, 25.  

Bill -of Exceptions. See APPEAL AND ERROR, 54-64.  

1. Matters merely in the judge's mind, and which were in no 

way a part of the public proceedings at a heAring, are not 

properly a part of a bill of exceptions. State v. Fawcett.... 523 

2. The right to a bill of exceptions is a legal right enforceable 

by mandamus. Idem.  

3. The office of a bill of exceptions is to exhibit to the ap

pellate court those portions of the public proceedings at the 

trial which the complaining party deems material for the 

appellate court's consideration, and which would otherwise 

:not get into the record. Idem.......................523, 524 

4. Where a certificate of the clerk of the district court 

attached to the record certifies "that the above and fore

going is the original bill of exceptions, and also a true and 

perfect transcript of the record in the above-entitled 

cause, as the same is on file and of record in my office," 

it is a sufficient authentication. Vansyoc v. Free-water Ceme

tery Ass'n........................ ...................... 143

917
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Bill of Exchange. See BILLS AND NOTES, 2.  

Bills and Notes.  
Accommodation Paper.  

1. That a promissory note was executed by way of accommo
dation, is a good defense as against the payee, but not as 
against the indorsee, from whom money was obtained by vir

tue thereof, even though he had notice of the relation of the 
parties to each other. Baker v. Union Stock Yards Nat. Bank.. 801 

Checks as Bills of Exchange.  
2. Bank checks are regarded as inland bills of exchange.  

German Nat. Bank v. Beatrice Nat. Bank.................... 246 

Collections by Bank. Protest.  
3. While a prompt return to the sender of a protest, show

ing no notice to an indorser, would have enabled it to 
serve notice in time, having entrusted that duty to a no
tary, it was not bound to make examination to see 
whether it was done. Williams v. Parks.................. 747 

4. An instruction sent with a note forwarded by one bank 
to another for the purpose of collection, "to protest," 
held to mean, and to have been understood to mean by the 
notary, to whose attention it was called, that the neces
sary steps to bind indorsers were to be taken. Idem.  

Consideration.  
5. Where money is advanced upon the representation and 

in the expectation that a person named will sign a note 
given therefor, and he does so, there is sufficient considera
tion as to the latter. Baker v. Union Stock Yards Nat. Bank.. 801 

Negotiability.  
6. The incorporating into a mortgage of provisions as to pay

ment of taxes which would be the mortgagee's right inde
pendent of such provisions, does not affect the negoti
bility of the instruments. Bradbury v. Kinney.............. 754 

Payment to Agent.  
7..A finding that the maker of a note paid it to an author

ized agent of the holder held sustained by the evidence.  
Stuart v. Stonebraker.................................... 554 
Pochin v. Knoebel....................................... 768 

8. Where one purchasing a note constitutes his assignor, 
who is the original payee named therein, his agent for its 
collection, the holder can not on his agent's failure to 
account, repudiate the agency, and collect a second time 
from the maker, although the latter has paid the agent in 
the belief that he was still the holder of the note. Idem.  

9. If the maker pay other than the rightful owner of the 
note, he can not rely on facts unknown to him and not 
influencing his action, as an. estoppel; but, if the money
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has reached the hands of an agent authorized to collect 

for the holder, such payment will be held a satisfaction of 

the debt. Idem.  

10. An attorney who has authority to collect a claim from a 

corporation, and who, in the adjustment thereof, receives 

a draft from the adjusting agent of such corporation, 

drawn on the paying agent thereof, for the amount of 

such claim, has implieI authority to bind his principal by 

an indorsement of such draft, made to enable him to re

ceive the amount due thereon. National Fire Ins. Co. v.  

Eastern Building & Loan Ass'n............................698 

Possession as Evidence of Ownership.  

11. In a suit upon a negotiable promissory note, the posses

sion of the note is prima-facie evidence of ownership, 

which will not be overcome by a finding in a former action, 

before the note was due, that it was the property of a 

stranger to the pending suit. Ryan v. West................ 894 

12. If a payee of a note makes an indorsement thereon to G., 

but delivers it to M., and M. brings action thereon, his 

possession of the note, with proof that he paid the payee 

therefor, will raise a presumption that the note was never 

delivered to G., and is sufficient prima-facie evidence of 

M.'s ownership of the note. Menzie v. Smith............... 666 

Protest. Fees.  

13. A local bank check, which has been indorsed by the payee, 

may be formally protested for non-acceptance or non-pay

ment. German Nat. Bank v. Beatrice Nat. Bank .............. 246 

14. The fees of a notary public for protesting a bank check, 

are recoverable against the drawer and drawee. Idem.  

15. Bank checks do not require a formal protest to charge the 

indorser. A formal protest, however, is entirely proper.  

Idem ......................................... ...... 246, 248 

Bonds. See BAIL AND REcOoNIZANCE. DEPOSITARIES. COUNTIES, 

3, 4. -INJUNCTION. JUSTICES OF THE PEACE. MUNICIPAL 

CoRPoRATIONS, 8-11. NOTARIES.  

Acceptance.  

1. The fact that the bond of an assistant cashier of a bank 

was delivered to the cashier, who was one of the direct

ors, and that the assistant cashier entered upon the duties 

of his office under such bond, and that it was retained by 

the cashier, is sufficient to establish acceptance, though 

no acceptance or approval is shown by the board of direct

ors. Fiala v. Ainsworth.....**.........................  
Gonstruction.  

3. A condition in the bond of an assistant cashier of a bank
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that he will "honestly, faithfully and efficiently discharge 
the duties.of such position" is a guaranty of his personal 
honesty and his competency. Idem.  

Breach of Condition.  
3. Within the scope of the cashier's authority, and so long 

as he is apparently acting on behalf of the corporation, the 
cashier's directions may control the assistant cashier and 
the tellel'; and the latter may %ot be required to look 
beneath the surface of his superior's acts. But, when he 
is led to believe that the cashier is violating his own 
duty to the bank, and is taking the bank funds for his 
own ends, irregularly, and without authority from the 
directors, the assistant cashier has no more right to aid 
in or connive at such misappropriation than as if it were 
being perpetrated by a stranger. Idem.  

4. In.a suit against an assistant cashier and the sureties on 
his bond to recover for embezzlement of the cashier, re
covery can not be had for a particular embezzlement of 
which the assistant cashier had no knowledge, on the 
theory that, if such assistant had notified the directors of 
other misconduct of the cashier, they would have dis
charged him before he had an opportunity to commit such 

a .embezzlement, since, to authorize recovery for negligence 
the damage must be the proximate result of the negli
gence, and not remote. Idem. ....................... 1, 9 

Boundaries. See MUNIcIPAL CORPORATIONS, 14.  

Breach. See Bons. INSURANCE. SALES.  

Bridges.  
When a public bridge has been constructed across a stream 
dividing two counties, each county may be compelled, at 
the suit of the other, to contribute toward the expense of 
necessary repairs upon the same, although there may be 
no contract between the counties for the building or re
pair of the structure. Cass County v. Sarpy County......... 813 

Briefs.  
Reflections in brief on trial court. Selz v. Hocknell.......503, 507 

Building and Loan Associations.  

Foreclosure of Mortgage.  
1. In an action to foreclose a mortgage given by a building 

and loan association organized under the laws of this 
state, the fact that the associatioi changed its method of 
making loans and conducting its business after the mak
ing of the mortgage is no defense to the action, especially 
in the absence of a showing that the mortgagor objected 
thereto. South Omaha Loan d Building.Ass'n v. Wirric....4 598
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Foreign Associations. Contracts. Usury.  
2. Contracts made in Nebraska, with residents of this state, 

by a foreign building and loan association, if made by 
agents of such associations within this state, are Nebraska 
contracts; and by their construction, validity and enforce
ment are governed by the laws of this state. People's 
Building, Loan & Savings Ass'n v. Shaffer................... 573 

3. The provisions of the homestead association act of 1873, 
did not exempt foreign building and loan associations 
from the penalties of usury. Idet.  

Insolvency.  
4. Where a building and loan association is insolvent and un

able to perform its' contracts with its members, and a 
receiver is appointed to wind up its affairs, it is entitled 
to recover from a borrowing member the amount of money 
actually loaned, with interest thereon from date at the 
legal rate, less the amount paid by the member as in
terest and premium, with interest from the date of the 
several payments. Such borrower is not entitled to credit 
upon his loan for money paid into the association as dues 
upon the stock. Anselme v. American Savings & Loan Ass'n... 525 

Premiums. Bidding.  
5. A building and loan association may deduct from a loan 

-made to one of its members the premium bid for the right 
of precedence in taking such loan. South Omaha Loan & 
Building Ass'n v. 1Virrick................................ 598 

6. Loans by associations must be open to competitive bid
ding, and by-bidding by the officers or agents of the as
sociation for the purpose of increasing the premium to be 
paid for loans will not be tolerated. Idem.  

Burden of Proof. See EJECTMENT, -1. FRAUDULENT CONVEYANCES, 
'2. INSURANCE, 6.  

Burial Lots. See CEMETERIES..  

Cattle Stealing. See LARCENY.  

Cemeteries.  
Unsold Lots. Etemption from Forced Sale.  

1. Real estate platted and dedicated for a public cemetery, 
* which is used exclusively for burial purposes,is exempt from 

forced sale. First Nat. Bank of Pawnee City v. Hazels....... 844 

*2. The receipt of revenue from burial lots does not render 
unsold lots subject to .either legal or equitable execution.  
Idem.  

3. It is not the policy of the law nor the intention of the 

_legislature exempting land set apart for burial grounds
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from execution, that the spirit of discord shall be per
mitted to invade the silent precincts of the dead, and there 
hold high carnival in an unseemly contest as to which of 
contesting litigants shall profit by the sale of the neces
sary part of mother earth to enfold in its peaceful em
brace the last that is mortal of man. Idem............844, 846 

4. Real estate platted and dedicated for a public cemetery 
can not be reached by a creditors' bill. Idem-............ 844 

Certiorari. See APPEAL AND ERROR.  

Challenges. See JuRy.  

Chattel Mortgages. See PLEDGES.  

Failure to Record.  
1. A creditor can not complain of the withholding of a chat

tel mortgage from record, pursuant to an agreement, 
where no injury has resulted. Carpenter Paper Co. v. News 
Publishing Co. ............................................... 59 

2. Delay in recording a chattel mortgage does not render 
it void as to creditors who fail in obtaining a lien on the 
property until after the mortgage has been recorded, and 
possession taken under it. Idem 

3. Where several successive mortgages have been given to 
secure the same indebtedness, and only the last one has 
been recorded, several months after the making of the 
note, and credit meanwhile has been extended to the 
mortgagor, in a contest between the mortgagee and the 
creditor evidence is admissible as to all the transactions 
of the parties to the mortgage with regard to that in
debtedness. Tolerton & Stetson Co. v. First Nat. Bank of 
Wayne ...................... ............. .............. 674 

Right to After-Acquired Property.  
4. Where a mortgage has been taken upon a running stock 

of goods, expressly describing them as "goods now in 
stock," a mortgagee who has seized the stock by replevin 
from the mortgagor should be required to account to the 
latter's garnishing creditor for all goods actually seized, 
and which were not in the stock when mortgaged. Idem.  

Who May Attack.  
5. A creditor who has obtained by garnishment a lien on a 

stock of goods fraudulently conveyed, may maintain a suit 
in equity to set such transfer aside. Hargreaves v. Tennis.. 356 

6. The validity of a chattel mortgage asserted by a garnishee 
and under which he has taken possession of the mort
gaged property, may be contested by the judgment cred
itor. Grainger Bros. v. First Nat. Bank..................... 46
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Checks. See BILLS AND NOTES.  

Church. See RELIGIOUS SOCIETIES.  

Claims. Auditing. See OFFICE AND OFFICERS, 4.  

Collateral Attack. See EXECUTORS AND ADMINISTRATORS, 8. GAR
NISHMENT, 1.  

Collateral Security. See BANKS AND BANKING.  

Compensation. See FEES AND SALARIES.  

Conditional Sales. See SALES.  

Confessions. See CRIMINAL LAW AND PROCEDURE, 4, 5.  

Conflict of Laws. See BUILDING AND LOAN ASSOCIATIONS.  

Consideration. See BILLS AND NOTES, 5. FRAUDULENT CONVEY
ANCES.  

Conspiracy.  
1. To state a cause of action for conspiracy, it is necessary 

to allege not only the confederation and conspiracy and 

doing of the wrongful act, but also the facts from which 

damages have resulted. Commercial Union Assurance Co. v.  
Shoemaker .............................................. 173 

2. In an action for conspiracy, the damage is the gist of the 
action. Idem.  

Constitutional Law. See STATUTES.  

Disbursements of state funds. See STATE AND STATE OFFI

CERS, 1.  

Disposition of money collected as an occupation tax. See 

LICENSES.  

Distribution of license moneys. See SCHOOLS AND SCHOOL Dis

TRICTS.  

Duty of repairing sidewalks. See MUNICIPAL CORPORATIONS, 25.  

1. Section 110 of the Omaha City Charter (Compiled Statutes, 

ch. 13a) held not unconstitutional as denying the equal 

protection of the law. Kouatze v. City of Omaha............ 52 

2. Section 110 of the Omaha City Charter (Compiled Statutes, 

ch. 13a) held not to deprive taxpayers of their property 

without due process of law. Idem.  

3. Section 19, article 6 of the constitution, requiring that all 

laws relating to courts shall be general, and of uniform 
operation, and the organization, jurisdiction, powers, pro

ceedings and practices of all courts of the same class or 

grade, so far as regulated by law, and the force and effect 

of the proceedings, judgments and decrees of such courts, 

severally, shall be uniform, is not violated by an act if it 

gives all courts of the. same grade jurisdiction of the 

same matters and equal authority in dealing with them.  

Moores v. State........................................... 345
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Constitutional Law-concluded.  
4. Constitutional and unconstitutional provisions of a statute 

in the same section may be so separable that "one shall 
be taken, and the other left." Iden.  

5. The purpose of the constitutional provision that "no bill 
shall contain more than one subject, and the same shall 
be clearly expressed in its title," was intended to prevent 
surreptitious legislation and not to prohibit comprehensive 
titles. State v. Powe................................... 496 

Contingent Fees. See DISMISSAL AND NoNSUIT.  

Continuance.  

1. An application for a continuance is addressed to the sound 
discretion of the trial court. Kerr v. State................. 115 

2. When due diligence is not shown to have been exercised, 
or when the materiality of the proposed evidence does not 
appear, or when the proposed evidence may be procured 

from witnesses within the jurisdiction of the court,it is not 
error to overrule an application for a continuance for the 

purpose of securing the same character of testimony from 

witnesses residing in other states. Ident.  

Contracts. See ACTIONs, 2. BUILDING AND LOAN ASSOCIATIONS.  

ESTOPPEL, 5. HOMESTEADS, 1. LIMITATION OF ACTIONS, 

16-18. SALES. SPECIFIC PERFORMANCE. STATUTE OF FRAUDS.  

USURY.  

1. A contractlof..a defaulting bank officer to furnish collat

eral security so as to enable the bank to resume business, 
is not illegal. Tecumseh Nat. Bank v. Chamberlain Banking 
House ............... ................................... 163 

2. A contract between an appointive officer of a city, whose 

salary is fixed by statute or ordinance, and a city council; 

by which such appointive city officer agrees to pe'rform 

the duties of his office for a sum less than that pre

scribed by law, is against public policy and absolutely void.  

Gallaher v. City of Lincoln.. ..... 3......................9..9 

3. A party who has entered into a contract lawful on its face, 
in good faith and for an honest purpose, is not precluded 
from relief because the other party may have intended 

to make fraudulent use of it as to a third person. Fox 
v. State .................... ........................... 185 

Conversion. See TROVER AND CONVERSION.  

Conveyances. See DEEDS. HOMESTEAD.  

Gift from parent to child. See FRAUDULENT CONVEYANCES, 

1-3.  
Of mortgaged property. See MORTGAGES, 3-5.
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Corporations. See GARNISHMENT.  
Actions.  

1. A petition, otherwise good, which alleges that the defend
ant corporation did certain things by its foreman, will 

resist a demurrer ore tens. Swoift v. Bleise.............. .. 739 

2. A creditor whose claim has not been reduced to judgment, 

can not maintain an action against an insolvent corporation 

for distribution of its assets. Merchants Nat. Bank v. Mc
Donald ................. .............................. 363 

Preferring Creditors. Receivers.  
3. An insolvent corporation can not prefer a debt on which 

the officers and directors are bound as sureties. National 
Wall Paper Co. v. Colinbia. Nat. Bank...................... 234 

Merchants' Nat. Bank v. McDonald......................... 363 
Williams v. Turner...................................... 575 

4. Directors of an insolvent corporation who turn over its 

property and assets to third persons for the purpose of 
preferring claims upon which such directors are personally 

liable as sureties, may be required to account for such 

property and assets in an action by a receiver of the cor

poration appoint6d at the instance of other creditors.  
W illiam s v. Turner........................................... 575 

5. An order appointing a receiver "of the property, effects, 
credits, and rights of action of every character" of an 

insolvent corporation, and directing him to bring such 
action as may be "necessary to enforce the payment of 

such debts and rights of action and for the recovery of 

the assets of such company," sufficiently authorizes an 

action against the directors to hold them to account for 

property and assets disposed of by them in unlawfully 
preferring debts for which they were personally liable.  

Idem.  

6. A creditor of an insolvent corporation who has reduced 

his claim to judgment and had execution thereon returned 
unsatisfied, intervening in a creditor's action for distribu

tion of assets, is entitled to a preference in the payment 
of his claim. Merchants' Nat. Bank v. McDonald.............. 363 

o Transfer of Stock on Books. Dividends.  

7. The vendee or pledgee of shares of stock in a corporation 
is entitled to all dividends which are declared on the stock 

after the sale or pledge, regardless whether the transfer 

has been made upon the books of the corporation. Farmers' 

& Merchants' Bank v. Mosher.............................. 130 

8. Where stock is pledged by a delivery of the certificates, 
without power of attorney authorizing a transfer on the 

books of the company, the company can -be compelled to
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Corporations-concluded.  
make such a transfer only by a purchaser who has acquired 
title to the stock by a valid sale. Brown v. Hotel Ass's of 
Omaha ............. .................................... 181 

Cotenancy. See TENANCY IN COMMON.  

Counties and County Officers.  
Auditing of claims by county board. See OFFICE AND OFFI

CERS, 4.  
Bridges between adjoining counties. See BRIDGES.  

Actions.  
1. Compiled Statutes, 1901, chapter 18. article 1, section 20, 

declaring that counties may be sued either in law or in 
equity, is express authority to enforce by action any claim 
of which the county board has not exclusive original cog
nizance. Ayres v. Thurston County......................... 96 

Assessor.  
2. That portion of section 11, article 2, chapter 13, Compiled 

Statutes, relating to the election of an assessor for county 
purposes in cities having more than 25,000 and less than 
40,000 inhabitants, is void. Havery v. State................ 8: 
State v. Harerly.......................................... 87 

Bonds.  
3. A proposition to issue county bonds for internal improve

ment, and the result of the vote, must be entered on the 
records of the county, and notice of adoption must be 
published for two weeks in a newspaper in said county, if 
one be published therein, before such bonds can be legally 
issued. Wilbur v. Wyatt................................. 261 

4. An election was held on August 16 to vote on a proposition 
to issue county bonds to aid in the construction of an irri
gation ditch. On the 21st day of the same month, notice 
was ordered published and the bonds were issued on Sep
tember 1, following. Held, That the bonds were illegally 
issued. Idem.  

Treasurer.  
5. An action against a county treasurer and his bondsmen 

for the recovery of moneys alleged to have been converted, 
is not prematurely brought if commenced after the ter
mination of the term of office of such treasurer, and after 
he has given a bond and qualified as his own successor.  
Thomssen v. Hall County................................. 777 

6. A county treasurer is the insurer of the funds which come 
into his hands ex officio, and can not, in an action by the 
county to recover funds not accounted for, plead that they 
were lost without any fault or neglect on his part, by a 
failure of a bank in which they were deposited for safe 
keeping. Idem.
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County and County Officers-concluded.  
7. In an action against a county treasurer to recover for 

funds converted, it is not error to compute interest from 
the date when the funds should have been turned over to 
his successor in office. Idem.  

8. By the terms of section 21, article 3, chapter 18, Compiled 
Statutes, 1901, it is made a felony for the county treasurer 
to deposit money of the county in any bank other than 
such as may be designated under the depositary law.  
1em..................................... .......... 777, 783 
See digest of overruled cases, under Cedar County v. Jenal.  

9. It is the duty of the county clerk to keep an account with 
the county treasurer, in which account the treasurer shall 
be charged with all money received by him, from whateVer 
source derived, together with all taxes due as shown by 
the tax lists, and in which he is to be credited only with 
uncollected taxes, and with the money he pays out in ac
cordance with law. Compiled Statutes, ch. 18, art. 1, sec. 89.  
Idem ............................................. 777, 782 

10. An outgoing county treasurer delivered to his successor 
two checks in lieu of cash, aggregating $10,000, and cover
ing that sum of money deposited in a bank which had 
qualified under the law as a depositary of county funds, 
and took checks to the bank and had them certified, instead 

- of drawing out the cash, after which the bank failed. Held, 
That this transaction did not amount to a redeposit of the 
funds as a general deposit, and that the liability of the 
bank on its depositary bond continued. Ball County v.  
Thomssen ............................................... 787 

Warrants. Actions.  
11. County warrants are not within the class of claims which 

must in the first instance be presented to the county 
board for examination and adjustment. Ayres v. Thurston 
County .................. ................................ 96 

12. An action to recover upon a county warrant may be main
tained when the money for its payment has been collected 
and wrongfully applied by the county to the payment of 
other claims. Idem.  

County Court. See Comners.  

County Treasurer. See COUNTIES AND COUNTY OFFICERS.  

Courts.  
Jurisdiction.  

1. The supreme court can not review directly the rulings of 
a county court, but only the judgment of a district court 
rendered on error or appeal therefrom. Kingman v. Davis.. 578 

2. An application for a writ of mandamus by a private person



928 INDEX.
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for the enforcement of private rights will not be ad
vanced, unless some good reason is made to appear why 
the application in the first instance was not made in the 
district court. State v. Houseiorth....................... 658 

3. A county court has incidental equitable jurisdiction in pro
bate matters to the same extent that a district court has 
in the exercise of its general equitable jurisdiction.  
W illian s v. M iles............................................ 859 

4. An action brought for the purpose of vacating an .order 
admitting a will to probate, and for leave to present 
another will, and for general equitable relief, is properly 
brought in the county court. Ident.  

5. The jurisdiction of the district court on appeal from the 
judgment of a justice in an action of forcible entry being 
derivative only, is not aided by consent of parties. Etten
heinter v. W allian........................................... 647 

6. The district court has no original jurisdiction to set aside 
a will or the probate thereof. Williams v. Miles............ 859 

7. The district courts are courts of general legal and equitable 

jurisdiction, and have power to determine legal or equi

table relief according to the allegations and proof. State 
v. Dickinson ............................................ 869 

Presumptions as to Jurisdiction.  

8. The records of inferior courts must affirmatively show 

that such courts have acted within the scope of their 
authority. Kvker v. Beindorff......................... .... 91 

9. Jurisdictional facts will not be presumed in order to sus
tain the judgments of inferior courts, but when it appears 

that jurisdiction has attached the presumption arises that 
the subsequent proceedings were regular. Iden.  

Creditors' Bill.  
1. Real estate platted into lots and blocks and dedicated for 

a public cemetery can not be reached by an equitable pro
ceeding in the nature of a creditors' bill. First Nat. Bank 
of Pawnee City v. Hazels...................... ........... 844 

Consolidation of Suits. Share of Proceeds.  
2. Certain judgment creditors consented to a consolidation of 

their various bills, no order being at the time made or re
quested determining their respective priorities, and there-
after all shared in the prosecution and expense of such 
consolidated suit. Held, That it does not affirmatively ap
pear that the trial court erred in requiring such creditors 
to prorate in the proceeds of the suit. Nebraska Not. Bank 
v. Hallocoll ............................................. 309
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Creditors' Bill--concluded.  
Intervention. Liens.  

3. One who intervenes in an action in the nature of a cred

itors' bill, is entitled to a lien on the fund from the date 

of intervention. Merchants' Nat. Bank v. McDonald......... 363 

4. The filing of a creditors' bill establishes a lien in plaintiff's 

favor on the property or fund sought to be reached from 

the date of the filing. Idem.  

Pleading. Evidence.  

5. In a creditors' suit, where no receiver has been appointed 

or asked for, it is not necessary to allege that the suit is 

brought on behalf of all creditors who desire to join and 

contribute to the expense. Nebraska Nat. Bank v. Halliowell.. 309 

6. In a creditors' suit brought to set aside a fraudulent con

veyance, return of execution nulla bone is conclusive of 

the question that the creditor has exhausted his legal 

remedy, and an answer which alleges that the debtor had 

property subject to levy upon execution, in the absence 

of an allegation of fraud or collusion on the part of the.  

sheriff, does not state a defense. Idem.  

7. In a creditors' suit brought to set aside a fraudulent con

veyance, a petition alleging that the grantor fraudulently 

conveyed the property with the intent to place it beyond 

the reach of his creditors, and that the conveyance was 

made without consideration, states a cause of action, with

out alleging that the grantee had knowledge of or partici

pated in the fraud. Idem.  

8. In a suit in the nature of a creditors' bill brought to set 

aside certain conveyances as fraudulent and to subject 

certain stocks alleged to be owned by the debtors, 

to the. payment of plaintiff's judgment, evidence found 

sufficient to sustain a finding adverse to plaintiff's claim.  

Farmers' & Merchants' Nat. Bank v. Mosher................... 130 

Criminal Law and Procedure. See ASSAULT AND BATTERY. BAIL 

AND RECOGNIZANCE. CONTINUANCE. CONSPIRACY. FALSE 

PRETENSES. HOMICIDE. INTOXICATING LIQUORS. INSTRUC

TIONS. LARCENY. MALICIOUS PROSECUTION. RAPE.  

1. A complaint drawn under the provisions of section 531c of 

the Code of Civil Procedure is fatally defective, and 

charges no violation of the law, if it fail to charge that 

the complainant is the he-ad of a family and that the 

wages sought to be affected by the acts complained of are 

the wages exempt by law to laborers, etc., for not exceed

ing a period of sixty days. State v. Power.................. 496 

Arguments and Conduct of Counsel.  

2. In summing up to the jury in a trial for murder in the 

63
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Criminal Law and Procedure-continued.  
first degree, one of the counsel for the state made use of 
the following language: "Nothing can restore the once 
loving hands and kind affections of Herman Zahn to his 
fatherless little children. All they can do is to stand at 
the new made grave and behold the spot where lies their 
loving parent." Objection by the prisoner. No ruling by 
the nisi-prius judge. Held, Not prejudicial. Rhea v. State, 

461, 492 
3. Where a police officer was a witness in behalf of the prose

cution, the assistant prosecutor, after an objection to a 
question propounded, stated: "I want to show that he [the 
witness] has known him [the accused] a long time, and 
had him under observation for other jobs." Held, Preju
dicial. Leo v. State..................................... 723 

Confessions.  
4. The true test of the admissibility of a confession is whether 

there is a casual relation between it and any threat or 
promise with respect to the crime charged, made by a per
son having authority over either the prosecution or the 
prisoner. Strong v. State............................... 440 

5. Where the deputy warden of the penitentiary instructed 
a prisoner as to the advantages to be gained by obedience 
to the prison rules and commands of his superiors, but did 
not suggest or intimate that any benefit might result from 
an admission of guilt, it was properly ruled that evidence 
of a confession was admissible. Idem.  

Evidence.  
6. Courts will take judicial notice that whiskey and beer are 

intoxicating. Peterson v. State........................... 251 

Witnesses.  
7. The record disclosed an abuse of discretion by the trial 

judges in the examination of witnesses which was preju
dicial to the defendant. Leo v. State...................... 723 

8. The common-law rule conferring arbitrary power to ex
amine a witness upon over-and-terminer judges, has been 
so far modified by the Criminal Code as to make its abuse 
prejudicial error. Iden.  

9. On the cross-examination of the accused, who testified as 
a witness in his own behalf, he was asked: "Have you ever 
been arrested before?" "Have you ever been convicted 
of a crime?" "Isn't it a fact, Mr. Leo, that you have served 
time in the penitentiary in the state of Nebraska?" 
"Have you ever been convicted of a crime and sent to the 
state penitentiary at Lincoln as a punishment for that 
crime?" "And you never were at any time convicted of a 
felony and sent to the state penitentiary of the state of
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Nebraska at Lincoln?"--there being no competent evidence 
of any prior conviction of a felony. Held, Such action was 
unwarranted and prejudicial. Idem.  

Cross-Examination. See CRIMINAL LAW AND PROCEDURE.  

Damages. See ANiNMALs. CONSPIRACY. DEATH BY WRONGFUL ACT.  

INJUNCTION. LANDLORD AND TENANT. REPLEVIN. SALES.  
TAXATION, 3.  

Increase of amount on appeal. See APPEAL AND ERRoR, 31.  

1. In an action for negligence, remote and consequential 
damages can not be recovered. Fiala v. Ainstworth.......... 1 

2. Threats can not be shown in mitigation of compensatory 
damages. Mangold v. Oft............................397, 399 

3. Damages recoverable are the pecuniary equivalent of the 
wrong complained of. Ident.  

4. Only compensatory damages can be recovered, either in an 
action upon contract or in tort. Karbach v. Fogel.......... 601 

5. Only such damages can be recovered as are the probable, 
direct and approximate consequences of the wrong com

plained of and such as may fairly be supposed to have been 
within the contemplation of the accused party at the time 
the cause of action arose. Idenm.

Death By Wrongful Act.  
In this action brought by an administratrix for causing the 

death of her intestate, being her son, seven years of age, a 

verdict for $1,525 held not excessive so as to require a re

versal. City of Omaha v. Bownan........................ 333 

Deceit. See FRAUD.  

Deeds. See ESTOPPEL, 1, 2. LITITATION OF ACTIONs, 5.  

Absolute deed as mortgage. See MORTGAGES, 1, 2.  

1. A deed which describes land conveyed as "all accretions 
of lands and parcels of lands belonging to government lot 
number ten (10) in section number one (1) in township 
number fifteen (15) north, range number thirteen (13) 
eqst; said accretions lying south of the meander-line of the 
state of Nebraska, according to the government survey," 

is not void for uncertainty of description. De Long v. Olsen.. 327 

2. Where the official plat of the survey of government lands 

shows a river as one boundary of a certain lot, a subse
quent patent for the lot, describing it by number, and 
referring to the plat on which it is marked as containing 
a certain amount, and deeds, describing the lot by number, 
passes all accretions to the lot up to their respective dates.  

Idem.



932 INDEX.

Deeds-concluded.  
3. A conveyance of real estate subject to a mortgage is, in 

substance, a conveyance of so much of the property only 

as is not required for the satisfaction of the mortgage 

debt. McNaughton v. Burke........................... 704 

4. Where property is conveyed "subject to incumbrances," 

the grantee is not estopped from asserting the invalidity 

of an apparent lien. Batty v. City of Hastings................ 26 

Deficiency Judgment. See MORTGAGES, 8-11. TAXATION, 17.  

Definitions. See WORDS AND PHRASES.  

Demurrer. See PLEADING, 7, 8.  

Depositaries.  
1. Under the terms of the statute providing for the deposit

ing of public funds by the county treasurer in depositary 

banks, a depositary bond of such bank is a continuing lia

bility, which can be discharged only by the paying out of 

the fundd deposited on account of the giving of the bond.  

Hall County v. Tlhonssen.. ............................ 787 

2. An outgoing county treasurer delivered to his succepsor 

two checks in lieu of cash, aggregating $10,000, and cover

ing that sum of money deposited in a bank which had 

qualified under the lav as a depositary of county funds, 

-and took checks to the bank and had them certified, in

stead of drawing out the cash, after which the bank failed.  

Held, That this transaction did not amount to a redeposit 

of the funds as a general deposit and that the liability of 

the bank on its depositary bond continued. Idem.  

Depositions.  
A deposition, regularly taken and filed in a cause, not used 

by the party taking it, may be offered and read by the 

other party, whether he participated in taking it or not.  

Ulrich v. Mconaughey................................. 10 

Deputy Sheriffs. See EXECUTION, 33.  

Description. See DEEDS. PARTIES.  

In notice of sale of land. See EXECUTION, 38-40.  

Discretion of Court. See APPEAL AND Ennon, 7, 8. CONTINUANCE.  
JURY, 2. PLEADING, 1, 2. WITNESSES, 2.  

Dismissal and Nonsuit. See JUSTICES OF THE PEACE, 2.  

1. Denial of a motion to dismiss held not conditioned on some 

formal claims, or assertion of them 'by defendant on the 

record. Horton v. State................................ 34 

2. Whenever justice requires imposition of terms or retention 
of a cause upon the docket, the court may impose such 

terms, or refuse to permit dismissal. Idem.
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Dismissal and Nonsuit-eoncluded.  
3. The rule that the court has full power and contrnl over 

its orders during the term at which they are rendered 
applies to an order of dismissal entered at the instance of 
plaintiff. Idem.  

4. Where a defendant is sued and summons served on her by 
her full name and she is mentioned in the pleadings and 
summons by the initials of her given name, the court does 
not lose jurisdiction by dismissal of the, action as .to the 
person designated by the initial letters. Nebraska Loan d 
Trust Co. v. Krocner..................................... 289 

Dismissal as to One or More Plaintiffs.  
5. Three plaintiffs joined with others in an action to set aside 

an order admitting a will to probate and for leave to pro
bate a subsequent will. After an appeal to this court from 
a judgment adverse to the plaintiffs, they moved to dismiss 
as to themselves on payment of their proportion of the 
costs. The motion was resisted by their former attorneys, 
who had a contingent fee, and had expended considerable 
money and earned attorney's fees of considerable value.  
Held, That the motion would not be denied. Williams v.  
Miles ................ .................................. 851 

6. The liability of plaintiffs for expenses incurred by their 
attorneys and for the value of their services in a contract 
for contingent fees, could not be determined in the action 
on a motion by the plaintiffs to dismiss as to themselves.  
Idem.  

7. Whether or not under a contract with plaintiffs for con
tingent fees their attorneys had such an interest in the 
cause of action as would permit the.m to prosecute to final 
judgment upon dismissal as to plaintiffs, not determined.  
Idem.  

District Courts. See CounTs.  

Dockets. See JusTIcES OF THE PEACE.  

Dower.  
An action for dower in the district court is within the 
statute of limitations, and must be brought within ten 
years from the time it accrued. Beall . McMenemy......... 70 

Ejectment.  
1. Action in ejectment. Plea of adverse possession. In reply 

plaintiff pleaded the ifisanity of ancestor to defeat the 
statute. Burden upon plaintiff to show such insanity with 

reference to the subject-matter by a preponderance of 

evidence, and that, owing to such insanity, his ancestor 

failed to protect his rights in the premises, and that such
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insanity was continuous from the time defendant went into 
possession until a time less than ten years prior to the 
commencement of the action. Clarke v. Irwin.............. 539 

2. Instructions in ejectment set out in the opinion, held not 
to present the material issue in the case. Idem.  

3. Action for conversion. Answer admitted ownership and 
possession andjustified under a distress warrant. It was 
not available to the defendant after trial to plead as error 
that the evidence of ownership and possession was insuffi
cient. Clements v. Eiseley............................. 651 

4. An action in ejectment can not be maintained during the 
pendency of a prior action in equity between the same par
ties, in which plaintiff alleges that defendant wrongfully 
holds possession of the same property from the plaintiff 
and asks to enjoin the defendant from excluding the plain
tiff therefrom. Shaughnessy v. St. Andrew's Church.......... 798 

Employees. See MASTER AND SERVANT.  

Equity. See APPEAL AND Ennon, 3, 4, 21, 60. ASSIGNMENTs. EsTor
PEL. SUBROGATION.  

Whether in matters pertaining to the title of real estate a 
person may rely on an abstract of title duly made and cer
tified without making an examination of the public records 
in order to free himself from the charge of culpable neg
lect, when relief is asked in a court of equity on the ground 
of mistake, quarre. Peters v. Huff..................... gg 

Estoppel.  
To allege error. See EJECTMENT. PLEADING, 15. 
To object to assessment. See MUNICIPAL CORPORATIONS, 3.  

By Deed.  
1. When recitals in a deed are of the essence of the contract, 

neither party is permitted to deny them. McNaughton v.  
Burke ......... ..................... ............ 704 

2. Where one is entitled to a patent to land from the United 
States, but before it issues, conveys the land to another by 
deed purporting to convey the fee, and a patent subse
quently issues to such grantor for the land, he will not be 
heard to assert t tle under such patent, as against such 
grantee. Lyon v. Gombert... ....................... 630 

Equitable Estoppel.  
3. The rule of estoppel in pais, will not ordinarily apply to the 

acts of municipal officers. Philadelphia Mortgage & Trust Co.  
v. City of Omaha .................................... 280 

4. Equitable estoppel does not apply as against a municipal
ity, so as to preclude it from collecting taxes marked 
"paid" through mistake. Idem.
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Estoppel-condluded.  
5. Where a defaulting bank officer contracts to furnish col

lateral security for his indorsement on paper previously 
sold to the bank by him so as to replenish the assets of the 
bank after such securities have been furnished and the 
bank has resumed business, the person furnishing such 
securities at the request of such defaulting officer with 
knowledge of the use to be made thereof by him can not be 
heard to say that there was no consideration for furnish
ing the same. Tecumseh Nat. Bank v. Chamberlain Banking 
House ............ .................................... 163 

6. Where the maker pays other than the rightful owner of 
the note, he can not rely on facts unknown to him, and not 
influencing his action, as an estoppel. Stuart iv. Stonebraker.. 554 

7. As between a citizen who has performed services as a 
public officer for a compensation fixed by law, and a state, 
county or city which has received the benefit of the serv
ices, no question of estoppel as to compensation can arise.  
Gallaher v. City of Lincoln................................ 339 

Eviction. See LANDLORD AND TENANT.  

Evidence. See APPEAL AND ERROR. AsSAULT AND BATTERY. BAIL 

AND RECOGNIZANCE. BILLS AND NOTES. BURDEN OF PROOF.  

CHATTEL MORTGAGES. CREDITORS' BILL. CRIMINAL LAW 

AND PROCEDURE. DEPOSITIONs. EXECUTION. FRAUDULENT 

CONVEYANCES. HoMIcIDE. INSURANCE. INTOXICATING 

LIQUORS. LIMITATION OF ACTIONS. MECHANICs' LIENS.  

MORTGAGES. NEW TRIAL. PLEADING. PRESUMPTIONS. RE

PLEVIN. TAXATION. TROVER AND CONVERSION. WITNESSES.  

Conclusiveness of evidence on party introducing it. See Wrr
NESSES, 2.  

Admissions.  
1. Statements of one of the parties to a joint enterprise, 

made while borrowing money to be used, and which was 
used in such enterprise, are admissible against the other 
parties thereto so far as they form a part of the transac

tion. Baker v. Union Stock Yards Nat. Bank................. 801 

2. Proofs of loss in an action on an insurance policy which 

contain admissions against interest are admissible, but 
not conclusive. Modern Woodman v. Kozak.................. 146 

Best and Secondary.  

3. A writing is the best evidence of what it contains. Peter

son v. State.... ...................................... 251 

Documents.  

4. The transcript of the proceedings and judgment of the 

United States district court, duly certified, is competent in 

evidence, although it fails to show that the presiding judge 

signed the journal record of the proceedings. Stacks v.  

Crawford ..... ................ .................. 662
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Evidence-concuded.  

Hearsay.  
5. The testimony of a witness as to a conversation had with, 

or declarations made by him to, others as to the sanity or 
insanity of a person is inadmissible on the question of in
sanity, .on the ground that it is hearsay. Clarke v. Irwin... 539 

Judicial Notice.  
6. Courts will take judicial cognizance of the fact that in this 

latitude potatoes, sugar beets and turnips are not spon
taneous products of the soil. Meyers v. Menter.............. 427 

7. In the construction of a statute, courts will take judicial 
notice of events which are generally known. Redell v.  
Moores ................ ................................. 219 

8. A court is bound to take -judicial notice of historical facts.  
(See 70 Me., 609, at the bottom of the page.) 1dem......219, 226 

9. There is no presumption that courts are ignorant of all 
matters that occur outside of the court room. Idem.  

Opinions.  
10. A non-expert witness may testify whether, in his opinion, 

a person is sane or insane, if he is shown to have had a 
more or less extended and intimate acquaintance with such 
person, and gives the facts and circumstances upon which 
the opinion is based. Clarke v. Iroin..................... 539 
See notes on pages 554, 597, 598.  

Preponderance.  
11. The preponderance of evidence is not determined alone by 

the greater number of witnesses who testify in favor of a 
party. New Hampshire Savings Bank v. Dillrence............. 412 

'lnes.  
12. Where goods sued for are to some extent shopworn and 

deteriorated in value, a witness who has never seen theml 
or one whose only knowledge of value is derived from 
the inspection of invoices and the examination of trade 
catalogues of prices, or one who is ignorant of the kind of 
manufacture and of the description of the form and struc
ture of the articles in controversy, is incompetent to testify 
as to values. Merchants' Nat. Bank v. McDonald.............. 363 

Exceptions. See BILL OF EXCEPTIONS.  

Execution. See EXEMPTIONS. PLEDGES.  
Recovery on judgment in absence of execution. See FRAUD

ULENT CONVEYANCES, 21.  

Appraisal.  
1. Evidence held to warrant the conclusion that an appraise

ment of mortgaged property was a just one. Omaha Loan 
& Trust Co. v. Keck.................................... 266
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Execution-continued.  
2. Where the appraisal shows that it was made by "John 

McDonald, Sheriff, by Geo. W. Hill, Deputy," and two other 
appraisers this is sufficient to show that the appraisement 
made was the personal act of the deputy .in conjunction 
with the other two appraisers. Richardson v. Hahn......... 294 

Freeholders.  
3. A man is a freeholder within the meaning of section 491a 

of the Code of Civil Procedure who lives with his wife on 
land of which she has the title, when occupied by them 
jointly as a homestead. Salisbury v. Murphy................ 415 

Internal Revenue Stamp.  
4. It is not necessary to attach a revenue stamp to the cer
' tificate of appraisal. Noble v. Citizens' Bank............... 847 

5. The attachment of an internal revenue stamp to the copy 
of the sheriff's certificate showing the appraisers to be 
freeholders is unnecessary. Andrews v. Lindley............ 692 

Objections.  
6. An objection that an appraiser of real estate in foreclosure 

proceedings is disqualified, comes too late after sale, and 
when confirmation is asked. The objector in such cases 
will be deemed to have waived the objection. Unland 
v. Crane . .......................................... 451 

7. Mere objection to an appraisement of real estate made 
for the purpose of judicial sale, unaccompanied by any 
showing in support thereof, is insufficient to overcome the 
officer's return. McIntyre v. Evanson........................ 849 

Presumptions.  
8. All presumptions will be indulged in favor of the fairness 

of an appraisement made by a sheriff. De Groot v. Wilson.. 423 

9. The certificate of the sheriff that he returned with the or

der of sale the appraisement made by himself and the 
freeholders, is presumptive evidence that the fact stated is 

true. Iowa Loan & Trust Co. v. Greenman.................. 268 

Return. Sufficiency. Signing.  
10. The statute on the subject of judicial sales does not re

quire the appraisers to set out in their return the evidence 
upon which they acted in making the appraisement, and 
their duty in this respect is the same whether the defend

ant's interest be a freehold or a fee simple. Omaha Loan 

A Trust Co. v. Keck..................................... 266 

11. A judicial appraisement of land is signed within the mean
ing of section 491a of the Code of Civil Procedure when it is 

attested by the mark of an illiterate person whose name 

thereto is subscribed by another. Iowa Loan & Trust Co.  

v. Greenman .................................... 268
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Subsequent Appraisals.  
12. Where property has been regularly appraised, a second 

appraisement is not authorized until the property has been 
twice advertised and twice offered for sale and not sold for 
want of bidders, unless the appraisement is for some valid 
reason vacated. Thompson v. Purcell...................... 445 

13. Where an objection is interposed to a second appraisement 
and a sale made thereunder on the ground that the prop
erty had not been offered for sale as the law required 
under a prior appraisement, and the court, in passing on 
the objection, vacated the appraisement and sale and di
rected a new appraisement, held equivalent to also vacating 
the first appraisement. Idem.  

14. Where a prior appraisement has been duly vacated, a mo
tion requiring the sheriff to return such appraisement and 
proceed to advertise and sell the property thereunder, is 
properly overruled, the matter already having been ad
judicated. Idem.  

15. Ruling of the trial court overruling a motion to require 
the sheriff to make a return of a prior alleged appraise
ment and proceed to advertise and sell the property there
under, held to be justified under the evidence. Idem.  

Taxes.  
16. It is improper for the appraisers to deduct from the gross 

value of lands, as found by them, the amount of taxes 
included in the-decree of foreclosure. Beck v. McKibben..... 413 

17. Taxes against real estate which are not included in the de
cree, should be deducted by the appraisers in determining 
the defendant's interest in the premises. Idem.  

18. The certificate of the county and of the city treasurer 
that there are no unpaid taxes or unredeemed tax sales, 
except for certain years, naming them and the aggregate 
amount of taxes, is equivalent to certifying that certain 
taxes on land were unpaid, and was sufficient to authorize 
the appraisers in a foreclosure proceeding to deduct the 
amount from the gross appraisement. Young v. Wood ...... 291 

Valuation.  
19. In the absence of fraud, an appraisement duly made will 

not be set' aside for a mistake of the appraisers in valuing 
the property too low. Williams v. Taylor................ 717 

20. Where real property sold at judicial sale sells for more 
than two-thirds of its value as alleged by those objecting, 
an objection that it was appraised too low is unavailing.  
Unland v. Crane ........................................ 451
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Execution-continued.  
21. To make an attack on an appraisement for low valuation 

successful, it must be assailed for fraud. Williams v.  
Taylor ................................. ................ 717 

22. An objection to confirmation on the ground that the prop
erty was appraised and sold greatly below its real value, 
is without merit where the appraisement was not ques
tioned before the sale and no fraud is shown. Mallory V.  
Patterson ............................................... 429 

View of Premises.  
23. There is no requirement of the statute that an appraise

ment of land for the purposes of judicial sale shall be 
made either upon the land or in view thereof. Iowa Loan 
& Trust Co. v. Estate of Decall............................... 826 
Idem v. H ogy................................................ 825 
Idem v. Pope................................................. 825 

24. That one of the appraisers residing near the land and well 
acquainted with it did not go upon it the day of the ap
praisal, raises no presumption against the fairness thereof.  
Idem.  

Bids.  

25. A confirmation of sale of real estate will be reversed where 

the highest bid was rejected apparently because the attor
ney through whom it was made on being asked whether 

he was prepared to make his bid good replied: "That is 

none of your business; I expect to make my bid good ac

cording to law, whatever it may be, as soon as the amount 
is ascertained"-and where the bids of his successful com
petitor were not announced openly, and throughout the 

bidding the special master and such competitor were in 

frequent whispered consultations. Spalding v. Murphy..... 403 

Confimnation. Vacation.  

26. Decree of confirmation examined and held to be in the 

usual form, and in substantial compliance with the stat

utes. Andrews v. Lindleu............................... 692 

27. Sale of real estate under decree of foreclosure; objections 

to appraisal only; order to show cause; objections to con

fimation overruled. Ruling held to be on the objections 

to appraisal. McIntyre v. Evanson....................... 849 

28. A failure to comply literally with all the provisions of the 

law relating to the sale of real property upon execution or

order of sale will not justify a court in denying a motion 

for confirmation, wvhere it is evident that such failure was 

not prejudicial to the rights of the defendant. Stull v.  

Seymour .............. .................. ................ 87 

29. A foreclosure sale will not be set aside merely because
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Execution-continued.  
the officer did not return the order of sale within sixty 
days. Cross v. Leidich..................... ............ 420 
Young v. Wood........................................... 291 
De Groot v. Wilson....................................... 423 

30. When the amount of a decree in foreclosure is excessive, 
the remedy is to appeal from the decree itself, or by ap
propriate proceedings in the trial court to correct or 
modify the deeree. Beck v. McKibbe...................... 413 

31. Harmless and non-prejudicial irregularities in certifying 
to tax liens against property appraised for judicial sale, 
is insuflicient ground for setting the sale aside. Young v.  
Wood .................................. ................ 291 

32. A district court, in the exercise of its equitable powers, 
may set aside a sale of real estate made in foreclosure 
proceedings, and direct a new one if the property has sold 
for a manifestly inadequate sum, notwithstanding it was 
sold for more than two-thirds of its appraised value.  
Williams v. Taylor...................................... 717 

Deputy Sheriff.  
33. A deputy sheriff may assist in the appraisement of lands 

sold under an order of sale issued in pursuance of a decree 
of foreclosure addressed to the sheriff, conduct the sale, or 
do any other act thereunder required of or which might be 
performed by his principal in the execution of the mandate 
of the court. Young v. Wood................................ 291 
Richardson v. Hahn.......................................... 294 

Notice.  
34. The published notice of a judicial sale is not fatally de

fective because one who is not a party to the decree is 
named in the notice among a large number of defendants.  
Omaha Loan & Trust Co. v. Keck.......................... 266 

35. A judicial sale will not be set aside, merely because the 
notice of sale does not state the amount due. Dederick 
v. Gillespie ............................................. 422 
Stull v. Setour ......................................... 87 
Iowa Loan & Trust Co. v. Estate of Decall..................... 826 
Ident v. H ogy................................................ 825 
Idem v. Pope ........................................... 825 

36. That the notice of sale did not indicate whether the hour 
appointed for the sale was standard time or sun time, held 
not ground for reversal. Iowa Loan d Trust Co. v. Estate 
of Devall ............................................... 826 
Idem v. H ogg................................................ 825 
Idem v. Pope................................................. 825 

37. A sale will not be vacated merely because the notice of
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sale does not correctly state the date the decree was ren

dered, where the notice otherwise with sufficient accuracy 
describes the decree under which the sale was made. Mead 

v. Hoover .............................................. 419 

Description.  
38. The notice of sale required under section 497 of the Code 

of Civil Procedure is sufficient where it describes the prop

erty with reasonable certainty. Stull v. Seyinour........... 87 

39. That the meridian in which lands are situated is not stated 

in the notice .of sale will not invalidate it when the county, 

town, range, section and part thereof, are correctly given.  

Cross.v. Leidich......................................... 420 

40. A sale of lands under a decree of foreclosure will not be 

invalidated by reason of a manifest error in giving the 

meridian number, when the remainder of the description 

as to the location of the property, after rejecting that 

which is erroneous, is sufficiently definite, and certain to 

enable the land to be located. Salisbury v. Murphy.......... 415 

Publication.  
41. Notice of a judicial sale is not invalid because the news

paper in which it was inserted, although published in the 

proper county, was partly printed outside of such county.  

iEtna Life Ins. Co. v. Wortaszetoski........................ 636 

42. If notice of a judicial sale is first published at least thirty 

days before the sale, and its publication is continued in 

each successive issue of the paper between the first inser

tion and the day of the sale, the notice is valid, without 

publication on the day of sale. Mallory v. Patterson........ 429 

43. Objections that the newspaper in which a notice of a judi

cial sale was published was a semi-weekly paper, instead 

of a weekly, can not be sustained without proof sufficient 

to overcome the publisher's affidavit that the paper is 

issued once a week. Idem.  

Order of Sale.  

44. A decree of foreclosure constitutes the authority of a 

sheriff to sell the property therein described, and an order 

of sale need not issue. Gooding c. Ransom.................. 78 

Young v. Wood........................................... 291 

Salisbury v. Murphy..................................... 415 

Mead v. Hoover ......................................... 419 

45. Mere clerical errors in an order of sale, wvhich are not 

prejudicial, will not invalidate a sale made in pursuance 

thereof. Mead v. Hoover.................................... 419 

46. A decree is not invalidated merely because the order of 

sale contains no provisions as to the time such order is 

returnable. Gooding v. Ransom........................... 78
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47. The failure of a sheriff to note on an order of sale the hour 

of the day on which the order came into his hands, will not 
invalidate the sale. Idem.  

48. Where, on foreclosure sale, there is omitted from the order 
a sum found to be a third lien, and the property does not 
sell for enough to satisfy the prior liens, such omission is 
not sufficient ground for setting aside the sale. Lanson 
v. Bohrcr ............................................... 105 

Purchasers. Prior Liens.  
49. Land was sold under a decree of foreclosure; in the ap

praisement a judgment lien had been deducted. The land 
was purchased by the mortgagee subject to the lien. Nei
ther he nor his privy can be heard to question such lien.  
Curtis v. Osborne........................................ 837 

50. On a foreclosure sale, held that the mortgagee as pur
chaser at the sale and his grantee could not assert the 
homestead e.xemption of the mortgagor to defeat a judg
ment lien deducted in the appraisement as a prior incim
brance. Idem.  

Sale in Parcels.  
51. Where a decree of foreclosure contains no direction as to 

the manner of selling the mortgaged property, error will 
not be presumed from the sale en masse of two contiguous 
tracts. loiw Loan & Trust Co. v. Estate of Devall............. 826 
Idem v. Hogg........................................... 825 
Ident v. Pope........................................... 825 

52. Separate tracts of land must, when the circumstances will 
permit, be appraised and sold separately; but when the de
cree in a foreclosure action orders the land sold subject to 
a prior mortgage, the amount of which greatly exceeds the 
value of the property, and does not decree a sale in sep
arate parcels, the sheriff may, in the exercise of his discre
tion, offer and sell the property as an entirety. Mallory 
v. Patterson ............................................ 429 

Time.  
53. Where a sale of land under a decree of foreclosure was 

advertised to take place on a certain day and hour, and the 
sheriff's return shows that it was held at that time, an ob
jection that there were other sales set for the same time 
will be of no avail. XEtna Life Ins. Co. v. Wortszewski....... 636 

54. The statute does not require that a sale of real estate 
under a mortgage foreclosure shall be held open for any 
specific Icngth of time. Cross v. Leidichi.................... 420 

Executors and Administrators.  
1. A claim on a simple contract debt, for which a man's heirs 

as such are not liable, can not be prosecuted against them.
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Executors and Administrators-concluded.  
An administration of the estate in accordance with law 
must be procured, if it is desired to carry on the litigation 
after defendant dies intestate. Buck v. Hogeboom........... 672 

Actions. Personal Judgment.  

2. When an administrator is sued only in his official char
acter, a judgment can not be rendered against him per
sonally. Burton v. Williams.............................. 431 

3. A judgment against a defendant as administrator will not 
support an action against him in his personal capacity, 
even though it award execution against his individual prop
erty in case the assets of the estate can not be reached.  
Idem.  

Foreign Administration.  

4. A grant of administration has, as a matter of right, no 
extra-territorial force or operation, and the official char
acter of an administrator does not, by virtue of the author
ity creating it, follow him beyond the limits of the state 
in which he was commissioned. Idem.  

5. A judgment against an administrator is, in legal effect, 
an adjudication subjecting the assets within the jurisdic
tion of the court to the satisfaction of the claim in suit.  
Idem.  

6. A judgment against an administrator can not, except, per
haps, under special circumstances, be enforced by action 
beyond the territorial limits of the state or sovereignty 
in which it was rendered. Idem.  

7. Section 337, chapter 23, Compiled Statutes, 1901, which au
thorizes foreign executors and administrators to sue in 
the courts of this state, does not, by implication, make 
them subject to suit here. Idem.  

8. The order of a parish court of Louisiana, having jurisdic
tion to settle successions, will not be held void when at
tacked collaterally, on the ground that the petition for 
administration does not allege that administration is nec
essary to pay debts, or that the succession is vacant, 
when the petition shows the death of the intestate within 
the parish, his intestacy, the possession of property, and 
that the same is under $500 in value. Stacks v. Crawford.... 662 

Exemptions. See CEMETERIES. STATUTES, 13.  
1. The head of a family who has no real property subject to 

execution, is entitled to have exempt from forced sale 
personal property not exceeding $500 in value. McCormick 
Harvesting Machine Co. v. Dunn............................ 81 

2. A complaint drawn under the provision of section 531c of 
the Code of Civil Procedure is fatally defective and charges
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no violation of the law, if it fail to charge that the com
plainant is the head of a family and that the wages sought 
to be affected by the acts complained of are the wages 
exempt by law to laborers, etc., for not exceeding a period 
of sixty days. State v. Power............................. 496 

False Pretenses.  
1. The obtaining of property by representations -of what will 

happen in the future is not a crime. West v. State.......... 257 

2. The information set out in the opinion charges the crime 
of obtaining property by false pretenses. Idem.  

3. In a prosecution for obtaining property by several false 
pretenses, some of which are immaterial, the court should, 
by instructions, inform the jury which of the pretenses are 
material. Idem.  

4. The defendant was prosecuted for obtaining four head of 
horses from the complaining witness by a false pretense.  
It appeared that he gave his own promissory note for the 
horses and turned over as collateral the note of an insolv
ent, whom he represented to be financially responsible.  
Held, That the crime was complete at the turning over of 
the property and it was immaterial whether or not the 
prisoner afterward paid his own note; held, also, that his 
own note was properly received in evidence as a part of 
the res gesta. Idem.................................257, 259 

Fees and Salaries. See ATTORNEY AND CLIENT. INJUNCTION. OFFIcE 

AND OFFICERS.  

Fees for protest of note. See BILLS AND NOTES, 15.  

Findings. See APPEAL AND ERROR. REFERENCE. TRIAL, 4.  

Fines. See SCHOOLS AND SCHOOL DISTRICTS.  

Fire Department.  
Appointment of officers. See MUNICIPAL CoRPORATIONs, 18.  

Fires. See NEGLIGENCE.  

Flowage. See WATERS AND WATERCOURSES, 2-4.  

Forcible Entry and Detainer.  
1. Prior to 1901 there was no valid statute, in this state, 

authorizing an appeal from justices of the peace in an 
action for forcible entry and detainer, or forcible deten
tion only, of real property. Ettenleeinter v. Wallman........ 647 

2. The jurisdiction of the district court on an appeal from 
the judgment of a justice, in an action of forcible entry 

being derivative only, is not aided by consent of parties.  
Idem.  

Foreclosure. See BuILING AND LOAN ASSOCIATIONS, 1. Exrou

TION. MORTGAGES. PLEDGES. TAXATION.
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Forfeitures. See HOMESTEAD. INSURANCE.  

Fraud. See FALSE PRETENSES. JUDGMENT. LIMITATION OF Ac

TIONs, 5-9.  

A petition alleging a false and fraudulent entry in the books 

of account of plaintiff by defendant while in his employ 
as bookkeeper and that he thereby obtained an overpay

ment and alleging that the false entry was not discovered 
until about the time of the commencement of the action, 

is sufficient in an action to recover the overpayment.  

Raymond v. Schriever Bros............................... 719 

Frauds, Statute of. See STATUTE OF FRAUDS.  

Fraudulent Conveyances.  
Gifts.  

1. In case of a gift or voluntary conveyance from a parent 

to a child, no presumption of fraud or undue influence 

arises from the mere fact of the relation. Gibson v. Ham
mang .................. ................................ 349 

2. Where a conveyance from a parent to a child by way of 

gift is not just or reasonable, and the circumstances sug

gest fraud and undue influence, the burden is upon the 
donee to overcome the presumption of fact arising from 

such circumstances. Idem.  

3. A widow Pearly seventy-eight years of age, much weak

ened by a recent illness, conveyed properties of the value 

of $10,000, out of a total estate of about $1S,000, to one of 

her eight children. Upon a review of the evidence in a 

suit brought by her to set aside one of the conveyances, 

held, that the transfer was procured by undue influence, 

and should be canceled. Idem.  

Invalid Transfers.  
4. Evidence examined, and held to show at least enough facts 

within defendant's knowledge so that good faith tovard 
his creditors demanded that he make so much investiga

tion as would have shown the worthlessness of the con

sideration he was receiving for his property. Selz v.  

Hocknell ................................ ............... 503 

5. Where circumstances show clearly that, nothwithstanding 

defendant's assertions of good faith, he was at least 

guilty of culpable negligence and was so placing his prop

erty as to hinder and delay the collection of his debts, 
under circumstances showing that by the exercise of any 

ordinary care he must have known this would be the re

sult, the transaction will not be upheld when the other 

party participates in the fraud. Idem.  

Preferring Oreditors.  

6. In the absence of a mutual fraudulent intent a person, be 

64
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Fraudulent Conveyances-continued.  
he solvent or insolvent, may make such disposition of his 
property, based upon a valid considration, as his judg
ment dictates.' Farmers' & Merchints' Nat. Bank v. Mosher.. 130 

7. An insolvent debtor has the right to employ attorneys 
and transfer his property in payment of contemplated 
services, provided it is done in good faith and the prop
erty transferred does not exceed a reasonable fee for the 
service which might be reasonably anticipated. Idem.  

Rights and Liabilities of Grantees.  
8. Fraudulent grantees, who have disposed of the property 

conveyed to them, are chargeable as trustees on behalf of 
the grantor's creditors. Selz v. Hockn ell................. 503 

9. One who takes a stock of goods under a fraudulent con
veyance to defeat the vendor's creditors and converts them 
to his own use, is properly charged with interest upon 
their value. Hargreares v. Tenis........................ 356 

10. If a fraudulent vendee disposes of the goods for less than 
they were worth, he may be charged in a creditor's suit 
with their full value. Iden.  

11. The vendee in a fraudulent conveyance is not entitled to 
credit in a creditor's suit for articles included in the con
veyance which were stolen from him while he held there
under. Ident.  

12. A transfer made for the purpose and with the intent of 
defrauding creditors being of no effect as to the latter, 
no advantage can accrue to the vendee, as against them, 
by reason thereof. Hence, although the judgment debtor 
may have been indebted to the vendee at the date of the 
fraudulent transfer, the latter is not entitled to a lien on 
the goods for such amount nor to have it deducted from 
his liability as garnishee. Idem.  

Setting Aside Transfer. Disposition of Property.  
13. A creditor who has obtained by garnishment proceedings 

a lien on a stock of goods fraudulently conveyed may 
maintain a suit in equity to set aside the transfer and 
reach the goods or their value. Ident.  

14. The validity of a chattel mortgage asserted by a garnishee 
and under which he has taken possession of the mortgaged 
property, may be contested by the judgment creditor.  
Grainger Bros. v. First Nat. Bank.......................... 46 

15. A suit to set aside a fraudulent transfer of property is 
in the nature of a creditors' bill, and is maintainable, with
out showing special facts making the action by remedy at 
law for unsatisfactory answer inadequate. Hargreaves v.  
Tennis................... .............................. 356
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Fraudulent Conveyances-concluded.  
16. Where several successive mortgages have been given to 

secure the same indebtedness, and only the last one has 
been recorded, in a contest between the mortgagee and 
the creditor of the mortgagor evidence is admissible as 
to all the transactions of the parties to the mortgage with 
regard to that indebtedness. Tolerton, Stetson & Co. v. First 
Nat. Bank .............................................. 674 

17. When in an action to set aside a fraudulent conveyance 
it is necessary to the success of the transaction that the 
good faith of the grantor be impeached and yet counsel 
carefully avoids attacking him, the trial court is justified 
in hesitating to find against the positive assertion of the 
grantor that he had no intention to interfere with the 
rights of his creditors. Selz v. Hocknell..............503, 508 

18. In a creditors' suit, brought to set aside a fraudulent con
veyance, petition held to state a cause of action, without 
alleging that the grantee had knowledge of or participated 
in the fraud. Nebraska Nat. Bank v. Hallo well.............. 309 

19. In a creditors' suit brought to set aside a fraudulent con
veyance, return of execution tmella bona, held conclusive evi
dence of exhaustion of plaintiff's legal remedies, in the 
absence of fraud. Idem.  

20. In a suit in the nature of a creditors' bill to set aside 
certain conveyances as fraudulent and to subject certain 
stocks alleged to be owned by the debtors to the pay
ment of plaintiffs' judgment, evidence held sufficient to 
support a finding adverse to plaintiffs. Farmers' & Mer
chants' Nat. Bank v. Mosher.............................. 130 

21. Where it appears clearly from the record that defendant is 
insolvent, and that executions have been returned against 
him unsatisfied, the fact that no execution has been issued 
on a judgment will not prevent an intervener from recov
ering upon it when the conveyance is set aside in the 
principal action. Selz v. Hocknell........................ 503 

Freeholders.  
A husband occupying jointly with his wife a homestead of 

which she has the title, is a freeholder. Salisbury v.  
Murphy ................. ............................... 415 

Garnishment.  
Claims by Third Parties.  

1. An intervener, in the absence of a showing that he hadl 
a lien on the fund garnished, or that it had been assigned 
to him before the service of the attachment, can not queE
tion the validity of the judgment. Phillips v. Hogue....... 192
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Garnishment-concluded.  
Persons and Property Subject to Garnislonent.  

2. Under our statute, prior to the adoption of section 485a of 
the Code of Civil Procedure, a corporation may properly 
be made a garnishee where the only property sought to 
be attached is the capital stock of the corporation owned 
by the defendant. Farmers' d Merchants' Nat. Bank v. Mosher..130 

3. The real and not the apparent interest of a stockholder 
in the property of the corporation represented by shares 
of stock registered in his name, may be reached by gar
nishee process served on the corporation. Iden.  

4. The real, actual rights and interests of a stockholder will 
be reached by the garnishment upon the corporation ivith
out regard to the apparent interest of the owner. Idem.  

Proceedings to Enforce.  
5. Where the garnishee refuses to answer and suit is brought 

against him in justice court for failure to answer, and he 
answers by general denial only, and on appeal admits in 
his answer for the first time possession of property be
longing to the judgment defendant, and asserts a mort
gage lien thereon, the plaintiff may in his reply put in 
issue the validity of the mortgage. Grainger Bros. v. First 
Not. Bank ............................................... 46 

6. The validity of a chattel mortgage asserted by a garnishee 
and under which he has taken possession of the mortgaged 
property, may be contested by the judgment creditor.  
Ideni.  

7. A creditor who has obtained by garnishment a lien on a 
stock of goods, may maintain a suit in equity to set such 
transfer aside. Hargreaves v. Tennis...................... 356 

Gifts.  
From parent to child. See FRAUDULENT CONVEYANCES, 1-3.  

Guaranty. See STATUTE OF FRAUDS, 4.  

Harmless Error. See APPEAL AND Euon, 29, 30, 44. INSTnuacroxs.  

Highways.  
Road Districts. Officers.  

1. A road district is not a political entity or corporation in 
which property rights may vest, and which, as such, has 
corporate powers or capacity to conduct the affairs for 
which it is created. Town of Dencer v. Meyers.............. 107 

2. A road overseer is not an officer of the district but of the 
township in which the road is situated. Ident.  

3. The duties, power and authority relating to public high
ways devolve on the township and county which are by 
law directly empowered to act regarding such matters.  
Idem.
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Highways-concluded.  
4. A town or township in counties under township organiza

tion may maintain an action against a road overseer for 
a breach of official duty. Idem.  

5. It is the duty of a road overseer to account for all the 
moneys coming into his hands, the disbursements made, 
and for what purpose. Idem.  

6. The law implies that a road overseer's report shall be 
sufficiently comprehensive and intelligible that its correct
ness may be passed on by those whose duty it is to ex
amine and approve it. Idem.  

7. Before a road overseer can apply district funds In his 
hands to his own use for services performed his account 
therefor must be presented to and approved by the town 
board. Idem.  

8. Where a road overseer pays more than services or ma
terials are reasonably worth in the market, and the dis
bursement is not made in good faith, he will be liable as 
for misconduct in office. Idem.  

Homestead.  
Transfer.  

1. An alleged oral agreement between a son and his parents 
that upon the death of the latter he shall become vested 
with the title to the family homestead in consideration 
of his carrying on the business of the parents and pro
viding them with a home and maintenance, is void. Teske 
v. D ittberner ............................................... 607 

2. Where a contract for the sale of a family homestead is 
not acknowledged by the vendors, it is not enforceable 
specifically against them, and, consequently, can not, while 
it remains 'in that condition, be enforced specifically 
against the other party. Solt v. Anderson ................ 734 

Waiver.  
3. The right of homestead is a personal privilege and will be 

deemed waived, unless asserted before a sale of the prem
ises, where those entitled to the right were parties to 

the proceedings, and there had been an opportunity to 
assert the right of homestead. Curtis v. Osborne............ 837 

4. After sale, and before confirmation, the wife of the 
mortgagee obtained a deed of the premises from the mort

gagors, who occupied it as a homestead. The sale was 

confirmed. Held, That such transaction did not change 
the rule, and that the mortgagee, as purchaser at the sale, 
and his grantee, could not, for that reason, assert the 

homestead exemption of the mortgagors to defeat a judg
ment lien deducted in .the appraisement as a prior incum
brance. Idem.
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Homicide. See Juny.  
1. Homicide committed in the perpetration or attempt to 

perpetrate any rape, arson, robbery or burglary is by see
tiori 3 of the Criminal Code declared murder in the first 
degree. The turpitude of the act is, in the exceptional 
cases mentioned, made to supply the place of deliberate 
aid premeditated malice, while a purpose to kill is con
clusively presumed from the intention which is the essence 
of the enumerated felonies. Rhea v. State................ 461 

2. Where it is stated in an instruction that the act of killing, 
to constitute murder in the first degree, must be performed 
in furtherance of the design or purpose previously formed, 
the instruction is not rendered erroneous because further 
on in the same instruction it is said, "If a person has actu
ally formed the purpose maliciously to kill, and has delib
erated and premeditated upon it before he performs the 
act, and then performs it, he is guilty of murder in the 
first degree," without reiterating that the act must have 
been done in pursuance of the previously formed design.  
Idem.  

3. It is not error to instruct the jury that it is sufficient to 
constitute murder in the first degree, "if there was such 
design and determination to kill distinctly formed in the 
mind at any moment before or at the time the blow was 
struck," where the remainder of the instruction properly 
defines "purpose," "deliberation" and "premeditation," 
and states that the proposed act must have been delib
erated upon and premeditated before it was committed, 
and it is evident that the language quoted referred to the.  
existence of the purpose and not the time of its forma
tion. Idem.  

4. In a prosecution for murder in the first degree, it is not 
error to submit blank forms of general verdicts of guilty 
or not guilty of the crime charged, without a form finding 
not guilty as to one only of the different counts of the 
information. Idem.  

5. Evidence examined, and held sufficient to support the ver
dict of murder in the first degree. Idem.  

Illegitimate Children. See BASTARDS.  

Incumbrances. See DEEDS, 4.  

Indictment and Information. See FALSE PRETENSES. INTOXr
CATING LIQuoRs.  

Initials. See DIsMIssAL AND NON8UIT, 4.  

Injunction. See TAXATION, 2.  
Liability on Bond.  

1. When the plaintiff in an action in which an interlocutory
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Injunction-concluded.  
order of injunction has been issued dies, and the time for 
revivor by a conditional order has elapsed, and no effort 
is made to revive the action in the name of the proper 
party as successor in interest and the action is dismissed 
or stricken from the docket by the trial court, the order 

operates as a termination of the action and a suit on the 
injunction bond may thereafter be maintained. Hum feldt 
v. Moles ............................................... 448 

2. The bond required by section 255 of the Code of Civil Pro
cedure has relation only to the provisional remedy, and 
is intended to protect the defendant from the conse
quences of its wrongful use. Jameson v. Bartlett........... 638 

3. Expenses necessarily incurred in obtaining a dissolution 
of a temporary injunction may be recovered in an action 
on the bond given under section 255 of the Code of Civil 
Procedure, and reasonable counsel fees are to be regarded 
as part of such expenses. Idem.  

4. Expenses incurred for professional services in the general 
defense of an action are not ordinarily damages which the 
obligee of a bond has sustained by reason of a temporary 
injunction. Idem.  

5. An injunction preventing a sale of property pendente lite 

is a mere incident of an action brought by creditors to 
have such property applied in satisfaction of their claims 
and to exclude other creditors from sharing in its proceeds.  
Idem.  

6. Where the injunction was ancillary to the main action, it 
is error, in a suit on the bond, to submit the case to the 

jury on the theory that the services of counsel in trying 
the issues raised by the pleading were rendered in getting 
rid of the wrongful restraint. Idem.  

7. Attorney's fees incurred in an unsuccessful attempt to dis
solve an injunction, on a motion made therefor before the 

final trial, are not a proper element of damage in a suit 
on the injunction bond. Cunninghant v. Finch.............. 189 

8. A recovery of counsel fees for the trial of a case will not 

be allowed as an element of damages for an injunction 
wrongfully obtained, if the injunction proceedings be only 
ancillary to the main case. Idem.  

Insanity. See EJECTMENT, 1. EVIDENCE, 10. INSURANcE, 10. Ltnl

TATION OF ACTIONS, 10.  

Expert witnesses. See note, pages 597, 598.  
Non-expert witnesses. See note, pages 554, 597, 598.  
One in the possession of his normal faculties, and not afRicted 

.with idiocy or actual insanity, may not, in the absence of
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Insanity-concluded.  
fraud, avoid his deed, even though he be of inferior intel
lectual capacity. The law will not undertake to discrim
inate between strong and weak minds, except to consider 
weakness of mind in connection with evidence of fraud.  
The line is drawn at actual insanity inducing to the con
veyance-insanity as distinguished from mere weakness of 
mind unaccompanied by mental disease overthrowing the 
reason. Clarkc v. Irwin .............................. 530, 553 

Insolvency. See BUILDING AND LOAN AssocIATIoNs, 4. CORPORA
TIONS.  

Preferring creditors. See FRAUDULENT CONVEYANCES, 6, 7.  

Instructions. See EJECTMENT. 2. HOMICIDE. LANDLORD AND TEN
ANT. MASTER AND SERVANT, 2, 3. REPLEVIN, 4. WATERS 
AND WATERCOURSES, 9. WITNESSES.  

1. The court in charging the jury, is only required to state 
the law applicable to the facts proved and those which the 
evidence tends to prove. So, where it is conclusively shown 
that the defendant either committed the crime charged or 
is entirely innocent, the failure to instruct with respect to 
other crimes, or inferior degrees of the crime, embraced 
within the facts alleged in the information, is not error.  
Strong v. State .......................................... 440 

2. An instruction submitting blank forms of verdict, held not 
to submit a count of the information which by a prior in
struction was withdrawn from consideration. Rhea v. State.. 461.  

3. An instruction which submits to the jury an inquiry of fact 
concerning which there is no evidence, is reversible error.  
McCormick Harvesting Machine Co. v. Willan.................. 391 

4. An instruction which has no foundation in the evidence 
upon which to base it, is properly refused. Rhea v. State... 461 

5. Instructions must conform to the pleadings and evidence.  
Swift v. Bleise...*..................................... 739 

6. An instruction laying down the proposition that false tes
timony, whether given corruptly or through mistake, 
should not influence the decision, is abstractly correct, 
and was, in this case, properly given. Strong v. State...... 440 

Conflicting.  
7. Where two instructions are conflicting the incorrect in

struction will be deemed prejudicially erroneous. Town of 
Denver v. Meyers........................................ 107 

Construction.  
8. An instruction should be considered is a whole, and not 

by its division into fragmentary parts. Rhea v. State....... 461
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Instructions-concluded.  
Harmless Error.  

9. After an instruction to find for the plaintiff, it is improper 
to give further instructions, except as to the measure of 
damages; but the giving of additional instructions not mis
leading as to the measure of damages, will not be held 
prejudicial. City of Omaha v. Bowman..................... 333 

Requests.  
10. Where a question is submitted to a jury, after the request 

of a party for its submission, such party can not complain 
that a finding adverse to him is not sustained by sufficient 
evidence. Farmers' Bank v. Garroio........................ 64 
Missouri P. R. Co. v. Hemingway .......................... 610 

11. An instruction substanfially covered by those given is prop
erly refused. Rhea v. State.............................. 461 
Farmers' Bank v. Garrow .................................. 64 
Dunn v. Bushnell....................................... 568 

12. Error can not be predicated upon the failure to instruct 
upon a particular feature of a case, when the trial judge 
has not been requested to do so. Peterson v. State.......... 251 
Kerr v. State............................................. 115 

13. A party who requests instructions which were given to the 
jury, can not afterwards object that the issue so presented 
was not raised by the pleadings. Swigart v. Gentert........ 157 

14. A party can not complain of an- instruction, which is in 
substance like one tendered by himself. Farmers' Bank v.  
Garrow ................... ............. 64 

Witnesses.  
15. In an instruction in a criminal prosecution relating to the 

credibility of witnesses and the weight to be attached to 
the testimony of each, it is not error to charge that the 
jury should consider the relationship, if any is shown, of 
any witness to the defendant. Van Buren v. State........... 453 

Insurance.  
Actions. Evidence.  

1. Evidence in an action on a life policy held to sustain a ver
dict for the plaintiff. Modern Woodmen of America v. Kozak.. 146 

2. The weight to be given admissions in proof of loss in an 
action on a life policy, is a question for the jury. Idem.  

3. In an action on an insurance policy, proofs of loss made to 
the company by the beneficiary are admissible in evidence, 
subject t6 explanation or correction, to the extent that 
they contain admissions against interest. Idem.  

Pleading.  
4. In an action upon a policy of fire insurance, if the answer 

pleads a forfeiture of the policy by breaches of its condi-
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Insurance-continued.  
tions against incumbrances existing at the date of the 
policy, which are set out in full in the answer, a reply 
which alleges "that the defendant was and at all times in 

the petition and answer named fully advised of the facts 
set out in the answer as to the incumbrances on the prop
erty so far as the same are in said answer truly alleged," is 
a sufficient plea of waiver of such incumbrances as against 
objection thereto first made in this court. Hartford Fire 
Ins. Co. v. Landfare..................................... 559 

5. The allegation of an incumbrance on the property in an 
answer in an action on a fire insurance policy is' not ad
mitted by the allegation in reply "that the defendant was 
and at all times in said petition and answer named fully 
advised of the facts set out in the answer as to the incum
brances on said property, so far as the same are in said 
answer truly alleged." Idem.  

6. Where there is an allegation of an incumbrance on the 
property in an answer in an action on a fire insurance 
policy, and a general denial in the reply, the burden is 

upon the defendant to prove the existence of such incum
brance. Idem.  

Fees Payable to State.  
7. Money paid into the state treasury by an insurance com

pany by mistake can not be credited to the company on 
the books of the auditor and applied to license fees which 
may thereafter become due. Providence Washington Ins. Co.  
v. Weston .............................................. 764 

Interest.  
8. When proof of loss is waived by an insurance company, 

interest should- be computed from the date of loss. Hart
ford Fire Ins. Co. v. Land fare.............................. 559 

Suicide.  
9. A condition in a life insurance policy that if, within three 

years from the date of the policy, the insured should die 
by suicide, sane or insane, the liability of the company 
should be limited to the amount of the premiums paid, is 
valid, and it is no answer to such a stipulation that the 
insured was insane, and unconscious of the moral and 
physical consequences of the act which caused death.  
Scherar v. Prudential Ins. Co.............................. 530 

Time of Payment. Waiver.  
10. The provision in a policy of fire insurance that the loss is 

payable "sixty days after due notice and satisfactory 
proofs of the same are made by the assured and received 
at their office in Chicago," is waived by such action of the



INDEX. 955

Insurance-continued.  
company as waives proof of loss. Hartford Fire Ins. Co.  
v. Landfare ............................................. 559 

Waiver of Forfeiture.  
11. Where all the property covered by the policy is destroyed 

by fire while the policy holder is delinquent, receipt of 
subsequent assessments, levied after the loss, in addition 
to the assessment levied prior to and delinquent at the 
time of the loss with knowledge of the facts, is a waiver.  
Johnston v. Phelps County Farners' Mutual Ins. Co............ 21 

12. Where a policy provides that, if the member fails to pay any 
assessment at the time specified in the notice it shall be
come void, a further provision that, if the policy holder 
afterward pay the amount due from him, the policy "shall 
be holding from the date of the receipt of said amount," 
will prevent receipt of the amount of a delinquent assess
ment from operating as a waiver of'foreiture under the 
prior provision, if at the time of the receipt of such assess
ment any of the insured property remains in existence to 
which the revived insurance may attach. Idem.  

13. Whether, if the delinquent assessment was levied prior to 
loss and to meet losses accruing prior thereto, receipt of 
the amount thereof subsequently with knowledge of the 
loss will constitute a waiver of the policy, quare. Idem.  

Implied Waiver.  
14. Forfeiture of a policy of insurance is waived when the 

insurer, being-informed of the facts on which forfeiture is 
based, thereafter continues to treat the contract as bind
ing, and induces the insured to act in that belief. Hart
ford Fire Ins. Co. v. Landfare............................. 559 

15. A provision in the policy of a mutual fire insurance com
pany that if the member holding the policy "fails to pay 
any assessment * * * at the time specified in the notice 
sent him by the secretary" it shall become void, may be 
waived by acts of the company inconsistent with an inten
tion to rely thereon. Johnston v. Phelps County Farmers' 
Mutual Ins. Co....... ................................... 21 

16. Evidence examined, and held not to sustain a claim of 
waiver of the suicide clause. Schcrar v. Prudential Ins. Co... 530 

Notice to Agent.  
17. An insurance company may by its conduct waive a forfeit

ure when it has notice of the breach of condition upon 
which such forfeiture is based, and notice to the agent is 
notice to the company. Hartford Fire Ins. Co. v. Landfare... 559 

Oral Waiver.  
18. A waiver of forfeiture by an insurance company for breach 

of condition need not be in writing. Idem
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19. An agent can not by oral contract with the insured waive 

the express terms of the policy of insurance, when the 
policy provides that "no officer, agent, or representative 
of the company shall be held to have waived any of the 
terms and conditions of this policy, unless such waiver 
shall be indorsed hereon in writing." Idem.  

Interest. See INSURANCE, 8. USURY.  
On funds converted. See COUNTIES AND COUNTY OFFICERS, 7.  
Liability of fraudulent grantee. See FRAUDULENT CONVEY

ANCES, 9.  

Interlocutory Orders. See INJUNCTION, 1.  

Internal Revenue.  
1. The attachment of an internal revenue stamp to the copy 

of the sheriff's certificate showing the appraisers to be 
freeholders, is unnecessary. Andrews v. Lindley............ 692 

2. The war revenue act of 1898 does not require the attach
ing of a revenue stamp to the certificate of appraisal made 
by a sheriff in the execution of a decree for sale on fore
closure. Noble v. Citizens' Bank.......................... 847 

Intervention. See CREDITORS' BILL. GARNISHMENT, 1. PARTIES, 3.  

Intoxicating Liquors.  
1. The possession of intoxicating liquors by a person, without 

a license or permit, at a place other than a residence, is 
presumptive evidence that such liquors were kept for un
lawful sale. The burden is upon the possessor to explain 
such possession. Peterson v. State.......................... 251 

2. In a prosecution under section 20, chapter 50, Compiled 
Statutes, 1901, the keeping of intoxicating liquors for sale 
without a license or permit is the gravamen of the offense, 
and the averment in the information that some of the 
liquors so kept were in fact sold is only the needless state- 
ment of an evidential fact. Rottman v. State................ 648 

3. Evidence held sufficient to support a verdict of conviction 
for selling intoxicating liquors without a license. Kerr 
v. State ...................... .......................... 115 

4. Where there is evidence tending to prove that a liquor 
claimed to be intoxicating was of the same kind and quality 
as that alleged to have been sold, it is not error to admit 
testimony of a witness who has analyzed such liquor. Idem.  

Issues. See APPEAL AND ERROR, 31-33.  

Joinder.  
Of causes of action. See AcTION s, 2.  
Of error proceedings. See APPEAL AND ERROR, 34.  

Joint assignments of error. See APPEAL AND ERROR, 5.
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Joint Tenancy. See TENANCY IN COMMON.  

Judgment. See APPEAL AND ERROR. EXECUTION. EXECUTORS AND 

ADMINISTRATORS. GARNISHMENT, 1. MORTGAGES. RE

PLEVIN.  

Transcript of foreign judgment as evidence. See EVIDENCE, 4.  

Amendment and Correction.  

1. When it is manifest on the face of the record that the 

court acted irregularly, it should, while it has jurisdic

tion, correct its order as soon as the facts come to its 

notice. Horton v. State................................... 34 

2. The rule that the court has full power and control over its 

orders during the term at which they are rendered applies 

to an order of dismissal entered at the instance of a plain

tiff. Ident.  

3. When the amount of a decree is excessive the remedy is to 

appeal from the decree itself, or by appropriate proceedings 

in the trial court to correct or modify the decree. Beeck v.  

McKibben ............................................... 413 

Construction.  

4. It is always permissible to read a judgment entry in the 

light of the entire record, for the purpose of ascertaining 

its meaning. Burke v. Unique Printing Co.................... 264 

Conformity to Pleadings.  

5. Recovery must in all cases be secundum allegata et probata.  

Solt v. Anderson ......................................... 734 

6. A prayer for general relief is sufficient to authorize any 

judgment to which the party is entitled under the plead

ings and evidence. Kelley v. Went.......................... 410 

7. Where property has been delivered to the plaintiff in re

plevin, and defendant's answer is a general denial, it is not 

necessary that such answer contain a prayer for return in 

order to sustain a judgment for return of the property or 

its value. Ulrich v. McConanghey/.......................... 10 

Satisfaction. Setting Aside.  

8. Satisfaction of a judgment procured by fraud may be set 

aside on motion, upon notice and affidavit unless rights of 

other parties would be unduly affected or the material evi

dence upon the motion is conflicting. Fox v. State.......... 185 

9. Where there is an alleged fraud in obtaining satisfaction of 

a judgment, and the rights of others have supervened or 

would be unduly affected, or where, upon motion to set 

aside, the evidence is conflicting, the remedy is by an inde

pendent action. /emn.  

10. The party applying for relief against a fraudulent satis

faction of a judgment should be required to put the other
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Judgment-concluded.  
party in statu quo by restoring moneys paid to him under 
the settlement. Ident.  

11. Where the sum due a party applying for relief against a 
fraudulent satisfaction of a judgment has been finally de
termined by judgment, so that no further judicial ascer
tainment of liability, or the amount thereof, is necessary, 
and it does not appear that the sum paid was exempt, or 
for some other special reason ought to be restored directly, 
application and credit upon the judgment is a sufficient 
restitution. Ident.  

Judicial Notice. See CRiHiNAL LAW AND PROCEDURE, 6. Evi
DENCE, 6,9.  

Judicial Sales. See EXECUTION.  
Jurisdiction. See CouRTs.  

1. Where a defendant claims that the court has no jurisdic
tion, by reason of defects in the process, if he enters a 
general appearance or invokes the powers of the court 
for any other purpose than quashing the process the 
defects are waived. Baker v. Union Stock Yards Nat. Bank.. 801 

2. A general appearance in justice court without further 
objection, after the overruling of a special appearance 
and motion to quash service of summons on its agent, by 
a foreign corporation, confers jurisdiction on the justice 
and on the district court on appeal. Plano Mfg. Co. v.  
Nordstrom .............................................. 123 

3. Want of jurisdiction is waived by a failure to plead it in 
the first answer filed. Baker v. Union Stock Yards Nat. Bank.. 801 
See, also, PLEADING, 16, 17.  

Jury. See APPEAL AND Eunon, 23. REFERENCE. 'lTRIAL.  

Challenge. Sufficiency.  
1. A challenge to the array or motion to quash the panel of 

jurors must be in writing, and should point out definitely 
the grounds relied on. Strong v. State.................... 440 

Competency.  
2. In determining the qualifications of jurors in a criminal 

prosecution, a discretion or latitude is given the trial court 
which is greater when exercised in excusing jurors from 
serving, where their qualifications are in doubt, than in 
their retention. Rlica v. State............................ 461 

Opinions.  
3. Where a juror has formed an opinion from reading news

paper accounts of the transactions in which a criminal 
prosecution had its origin, he is not, for that reason alone, 
disqualified, and he may be permitted or required to serve 
if he declare on oath that he will disregard such opinion
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altogether, and base his verdict, exclusively, upon the law 
and the evidence given at the trial. Rottman v. State........ 648 

Opposition to Capital Punishment.  
4. The amendment of section 3 of the Criminal Code in 1893, 

authorizing a jury to determine whether, upon conviction 
of murder in the first degree, the accused should suffer 
death or perpetual imprisonment, did not constructively re
peal the law as to the qualifications of a juror in prosecu
tions for capital offenses. Rhea v. State.................. 461 

5. The entertaining of conscientious scruples against capital 
punishment, is a ground for challenge for cause in the 

prosecution for murder in the first degree. Idem.  

6. In order to render a juror incompetent, it is not required 
that his opinions and scruples against the infliction of 
capital punishment should be such as to absolutely forbid 
him under any circumstances from rendering a verdict in
flicting the death penalty. Idem.  

7. When a juror entertains opinions or scruples against im
posing the death penalty such as will bias his judgment 
and influence him in. the consideration of the evidence as 
applied to the law, or if his answers leave his qualifica
tions on that point in doubt or uncertainty, it is not error 
for the trial court to excuse him on the state's challenge 
for cause. Idem.  

-8. Rulings of the trial court in excusing certain jurors on the 
state's challenge for cause held not to be erroneous. Idem.  

Prior Service as Juror.  
9. That five of those summoned to serve on the regular panel 

are disqualified, because of prior service, is no sufficient 
reason for sustaining a challenge to the entire panel. Kerr 

v. State ................. ............................. 115 

10. It is not a ground of challenge to the array of jurors se

lected for the regular term of court that in selecting the 
names from which to draw those required to be summoned 
the county commissioners selected the names of several 
who had served on the regular panel or as talesmen within 
two years next preceding such term, and that of those 

drawn to serve at such term there were but nineteen who 

had not previously and within two years performed jury 
service in the same court. Idem.  

Justices of the Peace. See APPEARANcE. FORcIBLE ENTnY AND 

DETAINER. GARNISHMENT. REPLEVIN.  

Appeal.  
1. An appeal undertaking filed with a justice of the peace on 

the -eleventh day after the rendition of a judgment, is not



960 INDEX.

Justices of the Peace-concluded.  
an effective proceeding. People's Building, Loan & Saving 

Ass'n v. Cook ................ *........................ 437 

2. A case removed to the district court from a judgment of a 

justice of the peace, is rightly dismissed if the appellant, 

by reason of his own laches, failed to file an appeal bond 

within the time limited by statute. Ident.  

3. One learned in the law is not justified in relying ab. Intely 

on the legal conclusion of a justice of the peace touching 

the time when an appeal bond should be filed, and this rn: 

holds even though the justice consults an almanac before 

stating his conclusion. Ident.  

4. The bare fact that a justice of the peace was not at his 

office after five o'clock on the last day for filing an appeal 

bond, will not justify the trial court in refusing to dismiss 

an appeal on the ground that the undertaking was filed 

out of time. Ident.  

5. Where the docket of a justice of the peace shows that the 

case was taken under advisement, the parties are bound 

to know that the decision must be rendered not later than 

the fourth day after the trial. Ident.  

Issues.  

6. On the trial of a case appealed from a justice court, plain

tiff can not complain of the admission of evidence in sup

port of a material allegation of the answer, on the ground 

that such allegation presents an issue not interposed before 

the justice where no objection was made to such answer.  

Grainger Bros. v. First Nat. Bank........................... 46 

Presumptions.  

7. The statute not requiring a justice of the peace to enter 

upon his docket the hour when an order of adjournment is 

made, where jurisdiction has attached it will be presumed 
that such order was made at the proper time. Kuker v.  

Beindorff ................................................ 91 

Records and Dockets.  
S. The failure of the justice of the peace to enter the bill of 

particulars at large upon his docket, is not prejudicial 
error. Idens.  

Summons.  
9. A justice of the peace, in a proper case, may lawfully dep

utize a private person to serve a summons in replevin 
issued out of his court, though the defendant in the action 
may be a sheriff. Mysenburg v. Leisure...................... 239 

Landlord and Tenant.  
In an action for damages for wrongful eviction the court 
instructed the jury that if they found the eviction had
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been wrongful they should "determine from the evidence 

what was the amount in value of the decrease in the plain

tiff's business by reason of his removal from said premises; 

said loss is to be measured at the time of said eviction; 

but the jury may take into consideration his earnings in 

his new location, in connection with all the other testi

mony, in order to determine the loss of business caused 

plaintiff by said eviction." Held, Erroneous, as the measure 

of damages is too remote. Karbach v. Fogel............601, 602 

Lands. See PUBLIC LANDS.  

Larceny. See FALSE PRETENSES.  

Liability of fraudulent grantee for goods stolen from him.  

See FRAUDULENT CONVEYANCES, 11.  

Evidence held sufficient to sustain a conviction for larceny 

of cattle. Van Buren v. State............................ 453 

Law of the Case. See APPEAL AND ERRon, 48-51.  

Legislature. See MUNICIPAL CORPORATIONS, 13, 18.  

Licenses.  
1. Where money is collected or paid as a condition of obtain

ing a license, it is license money, and not a tax, under the 

provisions of section 5, article 8 of the constitution. Steidl 

v. State ................................................ 695 

2. If the purpose of the city authorities in adopting an or

dinqnce was to raise revenue, then the money exacted is a 

tax; but, if regulation was the end and object in view, the 

money results from an exercise of the police power and is 

license money. Idem.  

3. Whether money raised under the provisions of a municipal 

ordinance, requiring every person engaged in a certain 

occupation or business to pay a fixed sum annually into 

the city treasury, is license money, within the meaning 

of section 5, article 8 of the constitution, depends upon 

the substance and purpose of the ordinance rather than 

upon its form. State v. Boyd............................. 829 

4. An ordinance having no element of regulation, and show

ing on its face that the sole object of the city authorities 

in adopting it was to raise revenue, is a tax ordinance, 
notwithstanding the payment of the money and obtaining 

of a license is a condition precedent to engaging in the 

business. Idem.  

Liens. See ATTORNEY AND CLIENT, 2. CREDITORS' BILL, 3, 4. ME

ciANICs' LIEN. MORTGAGES, 15, 16. SEALS.  

A naked promise to pay an existing debt out of a particular 

fund held not to create a lien thereon. Phillips c. Hogue.... 192 

65
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Limitation of Actions.  

Construction and Nature of Statute.  
1. The statute of limitations is said to be one of repose. It is 

enacted, not for the benefit of the insane, but for the bene
fit of the general public. It is intended to subserve the 
laudable purpose of staying the enforcement of stale 
claims, quieting the title of those long in possession of 
real estate, and promoting generally a prompt resort to 
the courts for the settlement of disputed rights. It is 
founded in wise and salutary public policy and should re
ceive a liberal construction. Clarke v. Irwin............539, 548 

Limitations as to Particular Actions.  
2. Time never runs against the sovereign. Hoover v. Engles, 688, 691 

Accounts.  
3. An action on an account is barred in four years. Mizer v.  

Emigh ................................ ................. 245 
Dower.  

4. An action for dower must be brought within ten years 
from the time it accrued. Beal v. McMenemU .............. 70 

Fraud.  
5. The statute of limitations as to a fraudulent deed com

mences to run at the recording thereof, if the recording is 
accomplished by such circumstances as would put a man 
of ordinary prudence on inquiry which if pursued would 
have led to a discovery of the fraud. Forsyth v. Easterday.. 887 

6. An action for relief on the ground of fraud is barred in 
four years after the cause of action accrues, but the cause 
of action is not deemed to have accrued until the discovery 
of the fraud. Idem.  

7. An action for relief on the ground of fraud may be com
menced at any time within four years from the discovery 
of facts constituting the fraud, or of facts sufficient to 
put a person of ordinary intelligence and prudence on 
inquiry which, if pursued, would lead to such discovery.  
Raymond v. Schriever.................................... 719 

8. The lapse of four years after the discovery of alleged 
fraud or of facts sufficient to put plaintiff on inquiry, bars 
an action for relief on the ground of such fraud. Idem.  

9. The mere opportunity to discover a fraud, without any 
facts or clue which would cause an ordinarily intelligent 
man to investigate, will not set the statute running. Idem.  

Insanity.  
10. There seems to be no valid reason why the rule regarding 

monomania or partial insanity should not be applied in'the 
determination of questions involving the statute of limi
tations. Clarke v. Irwin.............................539, 548
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Mortgages.  
11. Where, on foreclosure, a deficiency judgment is asked, the 

running of the statutes of limitations is tolled as to such 
notes as were not outlawed at the commencement of the 
action. Patrick v. National Bank of Commerce............... 200 
See MORTGAGES, 11.  

Overflow.  
12. An action by a landowner for damages resulting from the 

negligent construction of a road-bed or embankment by a 
railroad company does not accrue until the time of actual 
resultant injury. Missouri P. R. Co. v. Hentingway.......... 610 

Quieting Title.  
13. An action to remove a cloud on the title to real estate is 

not barred by lapse of the statutory period of limitation 
of equitable actions. Batty v. City of Hastings.............. 26 

Taxes.  
14. Section 11 of the Code of Civil Procedure, has no applica

tion to actions brought by the county treasurer for the 
recovery of a judgment for delinquent personal taxes.  
Hoover v. Engles ...........................** *............. 688 

15. An action to foreclose a tax lien, is barred within five years 
after the time to redeem from the tax sale has expired.  
Darr v. Wisner.......................................... 305 

Written Instruments.  
16. Parol acceptance of an offer in writing, does not give rise 

to an agreement or contract in writing, within the purview 
of section 11, Code of Civil Procedure. Kingman v. Davis.. 578 

17. If a written order for goods and merchandise makes no 
mention of price or terms, and contains no promise of 
payment, it does not become a promise in writing within 
the meaning of section 11 of the Code of Civil Procedure 
when the order is filled. Idem.  

18. Even though a written order for merchandise specifies 
price and terms and contains a promise of payment, if it 
is not filled as made, a partial acceptance or acceptance 
varying its terms constitutes a new offer; and, a contract 
being created by receipt and retention of the goods de
livered, the order does not constitute a promise in writing 
within the meaning of section 11 of the Code of Civil Pro
cedure. Idem.  

Part Payment.  
19. A payment made on an account, by a person other than 

the debtor, without his authority, knowledge and consent, 
will not toll the running of the statute of limitations.  
Mizer v. Emigh ......................................... 245 

Lis Pendens. See ABATEMENT AND REVIVitOR, 2.
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Malicious Prosecution.  
Damages are recoverable for the malicious prosecution of a 

civil action without probable cause in which there has been 

no restraint of the person or seizure of property. McCor

mick Harvesting Machine Co. v. Willan.................. 391 

Mandamus.  
Alternative Writ.  

1. Issuance of a new alternative vrit in mandamus proceed
ings, for the purpose of amendment, under section 653 of 
the Code of Civil Procedure, does not amount to the cosih

mencement of a new action. Kas v. State ................. 581 

Existence of Other Remedy.  
2. A writ of mandamus will not issue where there is a plain 

and adequate remedy in the ordinary course of law. State 

v. Housewortl ...................................... 658 

Jurisdiction.  
3. An application for a writ of mandamus by a private per

son for the enforcement of private rights, will not be ad
vanced, unless some good reason is made to appear why the 

application in the first instance was not made in the dis

trict court. Idem.  
Verification.  

4. The affidavit in support of a motion for a writ of man
damus, must be sworn to positively. Steidl v. State........ 695 

5. Verification upon information and belief of an affidavit 
in support of a writ of mandamus, is an informality which 

may be cured by an amendment under section 653, Code 
of Civil Procedure. Idem.  

6. Where an application for a writ of mandamus by a public 
corporation is defectively verified by one of the officers 
of the corporation, an affidavit of another officer thereof, 
testifying positively to the essential facts alleged, may 
be treated as an amendment, within the meaning of sec
tion 653 of the Code of Civil Procedure. Idem.  

When Writ May Issue.  
7. Mandamus will lie to enforce the performance of an 

official duty after the expiration of the term of office. Kas 
e. State .......................................... 581 

8. If the district court mistakes or miscontrues the mandate 
of this court, its obedience may be enforced by mandamus.  
State v. Dickinson .................................. 869 

9. One who is refused a bill of exceptions unless matters 
merely in the judge's mind, and no part of the public pro
ceedings, are incorporated, is entitled to a writ of man
damus to settle a true bill showing the actual proceedings.  
State v. Fawcett .................................... 523 

10. An application for a writ of mandamus to the supreme
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court will not lie to compel a clerk of the district court 

to approve a supersedeas bond until there has been an 

appeal to the district court for the exercise of the power 

conferred upon it by section 889 of the Code of Civil Pro

cedure, authorizing it to direct the clerk as to his official 

duties, and its refusal to act. State v. House worth.......... 658 

Mandate. See APPEAL AND ERROR, 11-13, 15. MANDAMUS, 8.  

Mark. See SIGNATURES.  

Marriage. See STATUTE OF FRAUDS.  

Master and Servant.  
1. An allegation that the defendant corporation did certain 

things by its foreman is a sufficient allegation of the lat

ter's authority, as against an objection to all evidence at 

the trial. Swift d& Co. v. Bleise .......................... 739 

2. In an action by an employee an instruction that defendant's 

answer denied plaintiff's lameness, where the answer really 

denied that it was caused by defendant, and by the means 

alleged, held prejudicial error, where there was evidence 

tending to show a previously existing lameness. Idem.  

3. In an action by an employee for personal injuries, the 

refusal of an instruction that defendant was not respon

sible for damage caused by want of reasonable care on 

plaintiff's part after the alleged injury, held erroneous, 

where evidence had been admitted, without objection, tend

ing to show that plaintiff's condition, expense, and suffer

ing were in part due to his failure to exercise reasonable 

care after the hurt received. Idem.  
Vice-Principal.  

4. The negligent act of a foreman in general control, with au

thority to employ and discharge workmen, in ordering a 

workman' on an elevator, and himself operating it with 

negligence, to the workman's injury, held as not the act 

of a fellow servant, but of a vice-principal. Idem.  

Maxims.  
"Nullum tempus occurrit regi." Hoover v. Engles..........688, 691 

Mechanics' Liens.  

Upon a cross-petition to foreclose a mechanic's lien, the 

verified account of items, with proof of the Amount of the 

claim, is not sufficient evidence to support a decree. Urlau 

v. Riuhe ............ *.................................. 883 

Mills. See WATERS AND WATERCOURSEs, 2-4.  

Misconduct.  
Argument and conduct of counsel. See CRIMINAL LAW AND 

PROCEDURE, 2, 3.  

Of trial judge. See CRIMINAL LAW AND PROCEDURE, 8.
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Mortgages. See BUILDING AND LOAN ASSOCIATIONS, 1. EXECUTION.  

FRAUDULENT CONVEYANCES. LIMITATION OF ACTIONS, 11.  

Absolute Deed.  
1. Whether a deed absolute on its face is in fact a mortgage, 

depends on the intention of the parties, gathered from 
their declarations and conduct, as well as from the papers 
signed. Sanders v. Ayres ................................ 271 

2. In an action to have a deed absolute on its face declared 
a mortgage, the evidence showed a debt existing between 
plaintiff and defendant at the date of the deed, a cancela
tion of the evidence of the debt by defendant, a contract 
to reconvey the premises to plaintiff within six months 
for a sum equal to the amount of the debt and six months' 
interest, retention of the premises by plaintiff without 
paying rent and making of improvements thereon by him 
without objection from defendant and that the premises 
were worth perhaps double the amount of the debt. Held, 
Sufficient to justify the court in declaring the deed merely 
security for the debt. Ideni.  

Conveyance Subject to Mortgage.  
3. A conveyance of real estate subject to a mortgage is, in 

substance, a conveyance of so much of the property only 
as is not required for the satisfaction of the mortgage 
debt. Mcnghton v. Burke .............................. 704 

4. Land conveyed subject to a mortgage is in equity, as be
tween the grantor and grantee, the primary debtor. Idem.  

5. Where land is conveyed subject to a mortgage the grantee 
can not claim under the deed, and at the same time deny 
the validity of the clause limiting the interest conveyed.  
Idem. ......................... ................... 704, 707 

Foreclosure.  
6. The introduction in a foreclosure action of the note and 

mortgage in evidence, is not sufficient to sustain an alle
gation that no action at law has been instituted to collect 
the debt. Woolworth v. Sater ............................ 418 

7. In a suit to foreclose a real estate mortgage, plaintiff is 
not entitled to relief without proof to support the aver
ment of his petition that no suit or proceeding at law has 
been had to recover the debt, or any part thereof, when 
such allegation is put in issue by the answer. Idem.  

Deficiency Judgment.  
8. Where on the foreclosure of a mortgage, judgment for 

deficiency is asked, and entered, the defendants can not, 
while such decree remains in force, be permitted, when 
judgment for deficiency is sought, to set up facts which 
existed when the original decree was obtained, to show
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that they are not liable. Patrick v. National Bank of Com
merce. .............................. .................. 200 

9. In an action of foreclosure, brought before the repeal of 
section 847 of the Code of Civil Procedure, the court can 
enter a deficiency judgment against those personally 
liable. Idem.  

10. Where facts showing defendants' liability for a deficiency 
are set out in the petition to foreclose, and judgment for 
a deficiency against those personally liable for the debt 
is prayed, the court has jurisdiction, after a sale of the 
mortgaged premises, to enter a deficiency judgment against 
the defendants so found liable on a motion therefor by the 
plaintiff. Idem.  

11. Where a mortgage is given to secure the notes, and at the 
date of the commencement of an action to foreclose the 
mortgage the note first maturing is outlawed, so that no 
personal action could be maintained thereon, and where 
the mortgage security does not sell for sufficient to pay 

the mortgage debt, the court should direct the proceeds 
of the sale to be applied, first, to the payment of costs, 
and, second, to be ratably distributed in discharge of all 
the notes, and should give judgment for deficiency against 
the defendants only for the amount remaining unpaid on 

the two not barred when the action was commenced, after 

such ratable application of the proceeds of sale. Idein.  

Rights of Assignee.  

12. The owner and holder of a real estate mortgage acquired 
by purchase and assignment succeeds to all the rights of 

his assignor and may maintain an action to foreclose at 

any time after condition broken, where he has been guilty 
of no inequitable conduct making redemption difficult or 

the propriety of it doubtful. Darr v. Spencer. ............ 89 

13. One who in good faith buys a mortgage in the open market 
may enforce it by action although aware, at the time of 

the purchase, that the mortgagor was being embarrassed 
in making redemption by reason of the fraud of a third 

person. Idem.  

Simulated Decree.  

14. A simulated decree of foreclosure and sale upon a mort
gage upon real property, without knowledge of the owner, 

and in a name as plaintiff not appearing in the mortgage 
or upon the record of the register of deeds, and a sale and 

conveyance pursuant to such simulated decree, are ineffect

ual upon the rights of the true owner of the debt and 

mortgage. Bradford Savings Bank 4 Trust Co. v. Crippen... 210
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Liens. Priority.  

15. When decrees of foreclosure are entered upon several 
mortgages in the same action, and an order of sale is 
issued thereon, an agreement between the mortgagees that 
the one holding the later lien should buy the property at 
the sheriff's sale and pay the matured portion of the first 
mortgage, and that the unmatured portion should remain 
in full force, is valid as against one who, with notice of 
such agreement, afterwards takes a mortgage from the 
holder of the later lien, who has purchased the property 
in pursuance of said agreement. Ryan v. West............. 894 

16. Where an order of sale is issued on decrees foreclosing 
several mortgages, and .one mortgagee, by agreement, buys 
the property and agrees to pay the matured portion of 
the first mortgage, a certificate of satisfaction of the 
decrees, issued by the clerk on his own .motion, will not 
operate to cancel the first mortgage in favor of one who, 
with notice of the agreement, takes a mortgage from such 
purchaser at sheriff's sale. Ident.  

Negotiability.  
17. The incorporating into a mortgage of provisions as to pay

ment of taxes which would be the mortgagees' right inde
pendent of such provisions does not affect the negotiability 
of the instruments. Bradbury v. Kinney .................. 754 

Receivers.  
18. In an action to foreclose a mortgage where the property 

is insufficient to pay the debt, and the party liable there
for is insolvent, the trial court may appoint a receiver, 
and it is immaterial that a solvent party is liable for the 
debt as indorser or guarantor. Buck c. H/uben ............ 273 
See RECEIVERS.  

Municipal Corporations. See ESTOPPEL, 3, 4. SCHooLs AND SCHOOL 

DisTRIcTs.  
Actions.  

1. Where a public corporation incurs a legal liability, it may 
be sued and a money judgment recovered against it.  
Ayres v. Thurston County .................................. 96 

Assessments. Actions to Set Aside.  
2. The several steps required to be taken in assessing the 

costs of public improvements against property benefited 
must be pursued strictly. Batty v. City of Hastings........ 26 

3. No estoppel to assert the invalidity of such an assessment 
arises from the mere fact that the plaintiff was a peti
tioner for the improvement in question. Idem.  

4. Delay in proceeding against a void special assessment 
does not, of itself, amount to laches. Iden.
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5. Where property is conveyed "subject to incumbrances," the 

grantee is not estopped from asserting the invalidity of 
an apparent special assessment lien. Idet.  

6. A subsequent purchaser of property against which a 
special assessment has been levied, may sue to establish 
the invalidity of such assessment. Idem.  

7. Where acts of a municipality, alleged to have been in re
liance upon a petition for a public improvement, were done 
before the assessment in question was levied, at a time 
when irregularities might have been remedied, and the 
municipality could perform such acts without the assess

ment of the property benefited, delay of the owners of the 
assessed property in attacking the assessment will not bar 
their action. Ident.  

Bonds.  
8. A purchaser of municipal bonds is charged with notice of 

the recitals contained therein. Wilbur v. Wyatt ............ 261 
9. The phrase "the last preceding assessment" employed in 

subdivision 15, section 69, article 1, chapter 14, Compiled 
Statutes, held to refer to the assessment last preceding the 
election at which the proposition to issue bonds is sub
mitted. Chicago, B. & Q. R. Co. v. Village of Wilber......... 624 

10. By the term "assessment" is meant not merely the act of 

the local assessor, but the completed act of all the agencies 
employed in determining the amount and value of prop
erty available for taxation. Idem.  

11. In submitting a proposition to issue bonds in pursuance of 
subdivision 15, section 69, article 1, chapter 14, Compiled 
Statutes, said proposition is sufficiently definite if it fix the 
maximum amount to be issued, and vest the village with 
authority to issue a less amount. Idem.  

Clains.  
12. When a city council or a board of county commissioners 

audit and adjust the claim of an officer whose salary is 
prescribed by statute, they act ministerially and not judici
ally. Gallaher v. City of Lincoln............................. 339 

Creation. Annexation of Territory.  
13. The power to create a municipal corporation is vested in 

the legislature, and implies the authority to create it with 
such limitations as that body may see fit to impose, and 
to impose such limitations at any stage of its existence.  
Redell v. Moores ........................................ 219 

14. An ordinance defining the boundaries of a city, can not be 
accepted as evidence of the annexation of contiguous ter
ritory, not included in the corporate limits prior to the 
passage of such ordinance. School District v. School District 44
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Municipal Corporations-continued.  

Licenses.  
15. Whether money raised under the provisions of a municipal 

ordinance, requiring every person engaged in a certain oc
cupation or business to pay a fixed sum annually into the 
city treasury, is license money, within the meaning of sec
tion 5, article 8, of the constitution, depends upon the 
substance and purpose of the ordinance, rather than upon 
its form. State v. Boyd ................................. 829 

16. An ordinance having no element of regulation, and show
ing on its face that the sole object of the city authorities 
in adopting it was to raise revenue, is a tax ordinance, 
notwithstanding the payment of the money and obtaining 
a license is a condition precedent to engaging in the busi
ness. Idem.  

17. If the purpose of the city authorities in adopting the or
dinance was to raise revenue, then the money exacted is 
a tax; but, if regulalion was the end and object in view, 
the money results from an exercise of the police power 
and is license money. Idem.  

Officers.  
18. The legislature may confer on the governor the power to 

appoint members of the board of fire and police commis
sioners in cities of the first class. Redell v. Moores......... 219 

19. The various provisions of the statutes conferring jurisdic
tion on police magistrates, held not in violation of section 
19, article 6 of the constitution and valid. Moores v State.. 345 

20. The membership of either the police or fire department 
may be reduced by the board on economic grounds, and in 
such case men may be dismissed from the service without 
a hearing and without an opportunity being given them 
to show cause against the order of dismissal. State v.  
Moores .............................. ................... 301 

Petition for Paving District. Sufficiency.  
21. Signatures to a petition to establish a paving district which 

do not bind the owners of the property affected thereby, 
should not be counted in passing upon the validity of such 
a petition. Batty v. City of Hastings....................... 26 

Sidewalks. Liabilities of Abutting Ooners.  
22. When a duty to repair an adjacent sidewalk is lawfully 

imposed upon a property owner, he is liable, according to 
the intention of the legislature, for all damages resulting 
from a failure or refusal to perform that duty. City of 
Lincoln v. Janesch...................................... 707 

23. The duty to keep sidewalks in repair and free from snow 
and ice, prescribed by subdivision 6, section 67, of the
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Lincoln charter (Compiled Statutes, 1895, ch. 13a, art. 1), 
is imposed primarily for the benefit of the general public, 
but ultimately for the advantage of the city. Idem.  

24. Statutory provisions giving the mayor and council and 
street commissioner complete jurisdiction and control over 
streets and sidewalks, requiring abutting lot owners to 
build and repair sidewalks in accordance with notice from 
the city authorities, and making such owners liable for all 
damages resulting from defective walks, construed, and 
held not to impose on abutters an absolute duty to repair 
on their own motion, but only a duty to repair after being 
notified so to do by said authorities. Idem.  

25. A statute imposing upon lot owners in a city the duty of 
repairing sidewalks in the public streets adjacent to their 
premises, violates no provision of the constitution and is 
a legitimate exercise of the police power of the state.  
Idem.  

Murder. See HOMIcIDE.  

Names. See DISMISSAL AND NONSUIT, 4. SIGNATURES.  
Designation of party to action. See PARTIES.  

Navigable 'Waters. See WATERS AND WATERCOURSES.  

Negligence.  
1. The law does not presume negligence. He who relies upon 

the want of ordinary care as the basis of a cause of action 
must plead and prove it. Vansyoc v. Freewater Cemetery 
Ass'n .................. ................................ 143 

2. A petition alleging that defendant set out a fire which 
spread to plaintiff's premises and damaged plaintiff, with
out an allegation of facts showing negligence on the part 
of defendant, does not state a cause of action. Idem.  

Negotiable Instruments. See BILLS AND NOTES.  

Newly-Discovered Evidence. See NEW TRIAL.  

New Trial.  
1. It is not error to overrule a motion for a new trial on 

the ground of newly-discovered evidence where it does not 
appear that such evidence would probably change the re
sult. Kerr v. State...................................... 115 

2. Newly-discovered evidence merely cumulative in character, 
may be a sufficient ground for granting a new trial, if the 
circumstances of the record are such as to render it highly 
probable that it would, if produced, have changed the 
result of the trial. German Nat. Bank v. Edward8........... 604
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Notaries. See BILLS AND NOTES.  
The giving of notice of the dishonor of protested paper, in 

the absence of contrary instructions, is a notarial duty 
rendering the notary liable for neglect upon his bond.  
Williams v. Parks....................................... 747 

Notes. See BILLS AND NOTES.  

Notice. See EXECUTIONs, 34-43. SUMMoNs.  
Vote on bond-issue. See COUNTIES AND COUNTY OFFICERS, 3, 4.  

1. Where an instrument constituting a link in the chain of 
title which a purchaser proposes to buy is lacking, and such 
purchaser buys without inspecting or demanding an inspec
tion of such instrument or the record, where it is spread 
at length, as required by law, such purchaser is chargeable 
with notice of any fact appearing on the face of such in
strument affecting its validity. Lyon v. Ganbert............ 630 

2. One claiming as a purchaser without notice, under the pro
visions of section 16, chapter 73, Compiled Statutes, is 
chargeable not only with notice of such facts as were 
known to him, but also with notice of such facts as he 
might have learned by the exercise of ordinary care and 
diligence. Lyon. v. Gombert.............................. 630 

3. A purchaser of municipal bonds is charged with notice of 
the recitals contained therein. Wilbur v. Wyatt............ 261 

4. Notice to an agent is notice to the principal. Hartford 
Fire Ins. Co. v. Landfare................................ 559 

Objections. See APPEAL AND ERROR, 36. EXECUTION, 6, 7.  

Offer of Proof. See APPEAL AND ERROR, 37.  

Office and Officers. See BANKS AND BANKING. HIGHWAYS. M1UNIC

IPAL CORPORATIONs, 18-20. QUo WAlRANTO. SCHOOLS AND 

SCHOOL DISTRICTS. STATE AND STATE OFFICERS.  

1. Where an official duty is imposed on an officer himself, 
and does not devolve upon his successor, the duty may 

be enforced by mandamus after the expiration of his term.  
Kas v. State........................................... 581 

2. As between a citizen who has performed service as a pub
lic officer, for a compensation fixed by law, and a state or 
a county or a city which has received the benefit of the 
services so performed, no question of estoppel, as to com

pensation, can arise. Gallaher v. City of Lincoln............ 339 

3. A contract between an appointive officer of a city, whose 
salary is fixed by statute or ordinance, and a city couneil, 
by which such appointive city officer agrees to perform 
the duties of his office for a sum less than that prescribed 
by law, is against public policy and absolutely void. Idem.
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Office and Officers--concluded.  
4. When a city council or board of county commissioners 

audit and adjust the claim of an officer whose salary is 
allowed b% statute, they act ministerially and not judicially.  
Idem.  

5. A village treasurer who chooses to be guided by the 

light of nature or the notions of the county superintend

ent as to the equities of the distribution of school money, 
rather than by the plain mandate of the law, does so at 
his peril. Kas v. State..............................581, 584 

Options. See SALES.  

Oral Contracts. See HOMESTEAD, 1. STATUTE Or FRAUDS.  

Ordinances. See LTCENSES.  

Ordinances cited and construed, page lxxvii.  

Ouster. See TENANCY IN COMMON.  
Parent and Child. See BASTARDS. DEATH.  

Gift from parent to child. See FRAUDULENT CONVEYANCE, 1-3.  

Parties. See ABATEMENT AND REVivon. APPEAL AND ERROR, 

38-41, 44.  

1. Where the caption of a petition gives the individual names 

of a copartnership as defendants, and references in the 

pleadings, findings and judgment to the defendants are 

generally in the plural, the action will be held to be one 

against the individuals named, even though the petition 

charges that the plaintiff contracted with the defendants 

as partners. Burke v. Unique Printing Co.................. 264 

2. On foreclosure of pledged stock, a third person, to whom 

the pledger has assigned all his interest with the knowl

edge of the pledgee, is a necessary party, and a sale under 

decree in a suit to which he is not a party passes no title.  

Brown v. Hotel Ass'n of Omaha........................... 181 

3. Any person who can show by proper averments that he 

has an interest in the matter in litigation, may, without 

leave of court, become a party to the suit and obtain an 

adjudication of his rights. Spalding v. Murpky.............. 401 

Partnership.  
A partner can not apply partnership property to the pay

ment of his individual liability without the consent of his 

partner. Ulrich v. MconaugheUi........................... 10 

Patents. See DEEDS. PUBLIC LANDS.  

Paupers.  
1. A township is not liable for medical service rendered a 

non-resident pauper. Gilligan v. Town of Grattan.......... 242 

2. A township is only liable for the support of paupers when 

made so by statute. Idem.
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Payment. See BILLS AND NOTES. JUDGMENT, 8-11. LIMITATION 
OF ACTIONS, 19. PRINCIPAL AND AGENT. SUBROGATION.  
TAXATION, 13.  

Pendency of Action. See ABATEMENT AND REVIVOR, 2.  

Pleading. See ACT OF GoD. ASSAULT AND BATTERY. CONSPIRACY.  
CORPORATIONS. CREDITORS' BILL. EJECTMENT. FRAUD.  
FRAUDULENT CONVEYANCES. GARNISHMENT. INSURANCE.  
JUDGMENT. MASTER AND SERVANT. MORTGAGES. NEOLI

GENCE. REPLEVIN. SUMMONS. STATUTE OF FRAUDS. TAX
ATION, 9. WATERS AND WATERCOURSES.  

Amendment.  
1. The amendment of a pleading to conform to the evidence 

is usually within the discretion of the trial court. Chicago, 
R. 1. & P. R. Co. v. Sha .... ................................ 380 

2. It is within the discretion of the trial court to permit a 
defendant to amend his answer, and error can not be 
predicated thereon unless an abuse of discretion is shown, 
and resultant prejudice. Scherar v. Prudential Ins. Co...... 530 

Construction.  
3. Where, from the nature of the answer and the testimony 

adduced, it appears that both parties have placed the same 
construction on a petition, the court should not ignore 
such construction in passing on such demurrer, even 
though the petition standing alone might not admit of 
such construction. National Fire Ins. Co. v. Eastern Build
ing & Loan Ass'n....... .... . 698 

4. Where a petition is assailed for the first time by a de
murrer ore tenus, interposed at the close of the testimony, 
it will be construed liberally and in the light of the entire 
record. Ident.  

5. Allegations of a reply are to be considered in connection 
with the petition. Solt v. Anderson...................... 734 

Defects. Cured by Verdict.  
6. While a verdict can not be taken to supply essential facts 

which are wanting in the pleadings, it must be taken, 
where parties go to trial without objection on that ground, 
to supply any lack of definiteness and precision in the alle
gation of facts which appear. Barge v. Haslan........... 296 

Demurrer.  
7. The remedy for argumentativeness in a pleading, is by 

motion. Missouri P. R. Co. v. Heningiway .................. 610 
8. An argumentative pleading is not open to demurrer for 

that reason. Idean.  

Denial. Sufficiency.  
9. A denial, though coupled with an allegation showing a lack
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Pleading-continued.  
of knowledge of the matters denied, is sufficient to raise 
an issue. Smith v. Allen.................................. 74 

10. A party entering a denial is not required to state that he 
makes the same on information and belief or to allege 
a lack of knowledge or information sufficient to form a 
belief. Idem.  

Evidence Admissible Under Pleadings.  
11. Under a general denial the defendant may introduce testi

mony tending to disprove that given by the plaintiff.  
Wiedentan v. Hedges..................................... 103 

12. When a general denial in an answer is qualified by the 
pleading of special defenses in the nature of confession 
and avoidance, evidence of other defenses of a like nature 
is inadmissible, although, in the absence of such plead
ing, such evidence would have been admissible under the 
general denial. Ball v. Beaunout........................ 215 

13. It does not lie in the mouth of a defendant who has quali
fied his general denial by a plea in confession and avoid
ance to say that these issues are redundant and unneces
sary. Idem ........................................ 215, 218 

14. By obtaining leave to amend his pleading a party con
fesses that, in the absence of the amendment the matter 
alleged therein could not be proved in evidence. IdeMn.  

Failure to Ansicer. Estoppel.  
15. A party failing to plead to a cross-petition, will not be 

heard to say that an adverse finding thereon is not sus
tained by sufficient evidence. Smith v. Allen................ 74 

Jurisdiction.  
16. Where defendant is privileged from suit, he must plead 

want of jurisdiction as soon as called upon to answer. If 
he answers without so doing, he can not afterwards make 
the defense in an amended answer. Baker v. Union Stock 
Yards Nat. Bank ..................... 801 

17. Where defendant is privileged from suit in the county 
where or at the time when he is sued, he may set up want 
of jurisdiction by answer, along with any other defenses 
he may have, without first making a special appearance 
or preliminary objections. Idem.  

Petition. Aid by Answer.  
18. An omission of essential averments in a cross-petition, 

may be cured by allegations in the answer which amount 
to an admission of the facts upon which the right to relief 
depends. Hargreaves v. Tennis........................... 358 

Prayer for Judgnent.  

19. A prayer for general relief is sufficient to authorize any



976 INDEX.

Pleading-concluded.  
judgment to which the party is entitled under the plead

ings and evidence. Kelley v. Weh........... .......... 410 

Striking Cross-Petition.  

20. When a petition in intervention is stricken upon motion, 

it is no longer a part of the issues in the case for any 

purpose and need not be traversed. Urlau v. Ruhe......... 883 

Verification.  
21. Verification upon information and belief, where absolute 

verification is required, may be cured by amendment under 

section 653 of the Code of Civil Procedure. Steidl v. State.. 695 

Pledges.  
1. A pledger may assign his interest in the thing pledged 

to a third person, and the assignee, at least where the 

pledgee has notice of the assignment, succeeds to all the 

rights of the pledger in the property. Brown v. Hotel 

Ass'n of Omaha .................................... 181 

2. On foreclosure of pledged stock, a third person, to whom 

the pledger has assigned all his interest with the knowl

edge of the pledgee, is a necessary party, and a sale under 

a decree in a suit to which he is not a party passes no 

title. Idem.  

Police. See MUNICIPAL CORPORATIONS, 18-20, 25.  

Poor. See PAUPERS.  

Preferring Creditors. See CORPORATIONS, 3-6. FRAUDULENT CON

VEYANCES, 6, 7.  

The proposition that an insolvent corporation can not pre

fer a debt on which its officers and directors are bound 

as sureties is now thoroughly established in this state.  

Williams v. Turner............ .................. 575, 578 

Premiums. See BUILDING AND LOAN AssocIATIONs, 5, 6.  

Presumptions. See APPEAL AND ERROR, 42, 43. COURTS. ExEcu

TION, 8, 9. JUSTICES OF THE PEACE, 7. PRINCIPAL AND 

AGENT, 11. TAXATION, 8.  

Principal and Agent. See ATTORNEY AND CLIENT. BANKS AND 

BANKING.  
Acceptance of Benefits.  

1. A principal can not retain the fruits of an agent's con

tract and repudiate the agreement itself. Plano Mfg. Co.  

v. Nordstrom .................. ................... 123 

2. When a principal is represented by a duly authorized 

agent, representations and statements made by a third 
person interested in a transaction, without the knowledge 

of the principal, held not binding on the principal, al
though he accepts the benefits of the transaction nego-
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Principal and Agent--continued.  
tiated by his agent. Tecuiselt Nat. Bank v. Chamberlain 
Banking House .......................................... 163 

Apparent and Implied Authority.  
3. A principal is bound by the acts of an agent within the 

limit of his apparent authority, if the other party has no 
reason to question his authority. Plano Mfg. Co. v. Nord
strom .................. ................................ 123 

4. Ordinarily an agent has no implied authority to bind his 
principal by the indorsement of negotiable paper. National 
Fire Ins. Co. v. Eastern Building & Loan Ass'n............... 698 

Collections. Estoppel to Deny Agency.  
5. Where the purchaser of a note constitutes his assignor, 

the original payee named therein, his agent to collect it, 
he can not repudiate the agency upon the failure of the 
agent to account for the collection, and collect a second 
time from the maker. Pochia v. Knoebel.................. 768 
Stuart v. Stonebraker..................................... 554 

6. A finding that the maker of a note paid to the authorized 
agent of the principal held sustained by the evidence. Idem.  

7. Evidence held to sustain a finding that the loan in contro
versy was paid to the agent of the holder. Cheshire Provi
dent Institution v. Feusner............................ .... 682 

8. Where an undisclosed principal puts it in the power of 
his general agent to act as principal, and the agent col
lects money due on a note to the principal, the latter vill 
not be permitted to deny the authority of the agent to 
make such collection. Ident.  

9. Where one loans money to a large number of borrowers 
through an agent, and by agreement between himself and 

such agent the latter takes all loans payable to himself 
and indorses the notes to the loaner, and draws a sight 
draft upon the latter for the amounts needed from time 
to time to fill applications, and the agent is entrusted 
with the care, renewal and collection of such loans, such 
loaner is not a. bona-fide holder of negotiable paper, and 
payment to the agent will be deemed payment to the 
principal. Idem.  

10. That a purchaser of negotiable mortgage securities, made 
payable at the office of the loan company negotiating 
them, knows that the loan company solicits payment of 
them regularly as they fall due, and that it interests 
itself in the payment of taxes and insurance to protect 
the security, does not make such loan company the pur
chaser's agent to collect, nor charge him with the moneys 
so obtained, wher6 he has no knowledge of any claim 

66
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Principal and Agent-concluded.  
of authority from him, or of ownership of the securities, 
and he retains possession of them and places them in 
the hands of another agent with instructions to formally 
demand payment. Bradbury v. Kinney..................... 754 

Evidence as to Authority.  
11. Where authority as general agent to transact all the prin

cipal's business of a particular kind in a particular place 
is once shown to exist, it will be presumed to continue, 
unless shown to have been revoked. Cheshire Provident 
Institution v. Feusncr .................................... 682 

Notice to Agent.  
12. Notice to an agent is notice to the principal. Hartford Fire 

Ins. Co. v. Landfare..................................... 559 

Priorities. See CREDITORS' BILL, 3, 4. MORTGAGES, 15, 16.  

Protest. See BILLS AND NOTES, 3, 4, 13, 14.  

Public Lands. See DEEDS.  

Where one is entitled to a patent to land from the United 
States, but before it issues, conveys the land to another 
by deed purporting to convey the fee, and a patent sub
sequently issues to such grantor for the land, he will not 
be heard to assert title under such patent, as against 
such grantee. Lyon v. Goiabert........................... 630 

Questions for Jury. See INSURANCE, 2. TRIAL, 2, 3.  

Quieting Title.  
1. A party out of possession may maintain a suit in equity 

to quiet the title to real estate. Lyon v. Goibert.......... 630 
2. An action to remove a cloud on the title to real estate, 

is not barred by lapse of the statutory period of limita
tions of equitable actions. Batty v. City of Hastings........ 26 

Quo Warranto.  
An application in the nature of an information in quo war

ranto filed by a private citizen to recover the possestion 
of a public office, is fatally defective if it omits to allege 
that the relator has applied to the prosecuting attorney 
to file the same, and that the latter has refused or neg
lected so to do. Harpham v. State....................... 396 

Railroads. See WATERS AND WATERCOURSES, 5-9.  

Rape.  
Evidence examined and held to sustain a verdict of conviction.  

Strong v. State.......................................... 440 

Receivers. See APPEAL AND ERnon, 69. CORPORATIONS, 4, 5.  
1. After a confirmation of sale of mortgaged premises, and 

an appeal from such order by the defendant, the trial
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Receivers-concluded.  
court, in a proper case, when necessary to protect the 
mortgagee's interests, may appoint a receiver to collect the 
rents pending the determination of such appeal. Buck v.  
Stube ............... ...................... ............ 273 

2. In an action to foreclose a mortgage where the property 
is insuflicient to pay the debt, and the party liable therefor 
is insolvent, the trial court may appoint a receiver, and it Is 
immaterial that a solvent party is liable for the debt as 
indorser or guarantor. Iden.  

Recognizance. See BAIL AND RECOGNIZANCE.  

Records. See CHATTEL MORTGAGES. COURTS. EVIDENCE, 4.  
JUSTICES OF THE PEACE.  

Reference.  
Where a case is tried by referees and no exceptions to 

their report are filed, the findings of fact stand as an un
challenged verdict, upon which it is the duty of the court 
to pronounce judgment. State v. Standard Oil Co.......... 95 

Religious Societies.  
A minority of the members of a corporation organized un

der the act of 1883 for the incorporation of churches, 
parishes and religious societies, have no right to retain 
possession of the corporate property, as against the cor
poration itself, for the purpose of compelling the corpora
tion to recognize their rights as members. St. Andrew's 
Church v. Shaughnessy .................................. 792 

Replevin.  
Amendment of Affidavit.  

1. One who files an affidavit in replevin in justice court, upon 
which the writ is issued, need not, on appeal in district 
court, file a second affidavit, unless by way of amendment.  
German Nat. Bank v. Aultnan, Miller & Co................... 324 

2. An affidavit in replevin is a proceeding and is amendable.  
Idem ............................................... 324, 326 

3. Where the affidavit in replevin filed in justice court set 
out that the plaintiff had a special interest and right of 
possession in the property involved in the suit by virtue 
of a chattel mortgage duly executed and filed, naming the 
mortgagor and that plaintiff was entitled to the immediate 
possession of the property, but failed to allege that the 
mortgage was due by its terms, or that there had been 
any default authorizing plaintiff to take possession of the 
property, and where a new affidavit was filed on appeal to 
the district court, which set forth the same matters con
tained in the affidavit in justice court, and stated further
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Replevin-continued.  
that the mortgage contained a provision that when the 

mortgagee felt unsafe or insecure, or in case of any at

tempt to remove or dispose of the property, the mortgagee 
might take possession, that the defendant had taken such 

possession and was removing and disposing of such prop

erty and converting it to his own use, and that the mort

gagee felt unsafe and insecure, it was error for the court 
to sustain a motion to strike. Idcn...................324, 325 

Instructions.  
4. In an action of replevin an instruction to the jury that to 

find for the defendants they must find they were the own

ers, is erroneous where defendants did not claim owner

ship, but only a right of possession. Meyer v. Nat. Bank 

of Plattsmouth ...................................... 679, 681 

Pleading. Ownership.  
5. A. petition which states that plaintiff was a mortgagee in 

possession, holding the property as security for a debt of 

the mortgagor, at the time it was taken from him by a 

stranger, states a cause of action. In such case it is un

necessary to allege a breach of the condition of the mort

gage, to entitle the mortgagee to maintain the action.  
Ideta ................ .................................. 679 

6. Where property has been delivered to the plaintiff in re
plevin and defendant's answer is a general denial, such 

answer need not contain a prayer for return. Ulrich, v.  

M cdonaughey .............. ................................ 10 

7. Evidence in a replevin action held sufficient to support an 

allegation of general ownership under a conditional con

tract of sale. Wilson v. Lewis ........................... 617 

Replevy of Attached Goods.  
8. When personal property held by a sheriff under a valid 

writ of attachment is wrongfully taken from him in re

plevin, by a person not a party to the suit, the measure of 
damages, in case the property can not be returned, is its 

value at the time of the taking, with interest, not exceed
ing the amount required to satisfy the writs. Merchants' 

Nat. Bank of Omtaha v. McDonald .......................... 363 

9. When personal property, consisting of a stock of mer
chandise held by a sheriff under a valid writ of attach
ment, is wrongfully taken from him in replevin by a person 
not a party to the suit, it is error to confine the evidence 
on the measure of damages to the market value of the 

goods in the ordinary course of trade and to the price at 
which new fresh goods of like descriptions could have been 
purchased from wholesale dealers in them. The true in
quiry is what the value of the goods was at the time of
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Replevin--concluded.  
the taking in the situation in which they then were, hav
ing a view to the manner in which .the sheriff, if his posses
sion had not been disturbed, could lawfully have disposed 
of them; and if there is no evidence in the record di
rected to that inquiry, there is no competent evidence 
from which to assess the amount of the sheriff's recovery.  
Idem.  

10. In an action for attached goods wrongfully taken from a 
sheriff in replevin, testimony by competent witnesses to 
the value of the goods in the ordinary course of trade is 
admissible. Idem.  

11. When goods are wrongfully taken in replevin from a 
sheriff, who holds them under levies for the satisfaction 
of attachments in his hands, the measure of damages is 
the loss accruing to the attachment plaintiffs, because of 
being deprived of the right to have their writ executed; 
and in such case the ultimate inquiry is, what was the 
value of the goods in the only market and manner in 
which the sheriff could have lawfully disposed of them.  
Idem .............. .................................... 377 

Verdict. Findings. Judgment.  
12. A plaintiff in replevin, who, by his own admission in open 

court, has disposed of the property, can not complain that 

a judgment rendered against him is for the value of the 
property only. Ulrich v. McConaugheff..................... 10 

13. The fact that the plaintiff may have disposed of the prop
erty delivered to him under the writ does not obviate the 

requirement of section 191 of the Code as to the form 

of the verdict. Idem.  

14. Failure to comply with section 191 of the Code is ground 
for reversal, where the findings required would be of bene

fit or where the interest of the prevailing party is in issue.  

Idem.  

15. If the nature of a defendant's interest is not in issue, and 

his right of possession is equal in value to the ownership, 

the value of the property having been found, omission to 

find whether defendant was owner or had the right of pos

session only, is error without prejudice. Idem.  

Restitution. See APPEAL AND ERRoR, 16-18. JUDGMENT, 11.  

Revenue Stamp. See INTERNAL REVENUE.  

Review. See APPEAL AND EnoR.  

Revivor. See ABATEMENT AND REVIVOR.  

Riparian Rights. See WATERS AND WATERCOURSES.  

Roads. See HIGHWAYS.
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Robbery. See HOMICIDE.  

Sales. See VENDOR AND VENDEE.  

Action for Value.  
1. In an action for the value of materials sold under a verbal 

contract the defendant may, under a general denial, prove 

that the contract on which the cause of action is based 

was made with, and the material sold to, a third party.  

Wiedeman v. Hedges ................................. 103 

Conditional Sales.  
2. Allegation of general ownership in replevin held sustained 

by proof of possession under a conditional contract of sale.  

Wilson v. Lewis ................................. 617 

3. Where a contract in writing whereby the transfer of title 

or ownership of personal property is made to depend on a 

condition is not filed, such omission is available only to 

such creditors as have perfected a lien on the property by 

the levy of an attachment or execution, while the vendee 

was in possession, unless it appear that they extended 

credit to the vendee on the faith of his apparent owner

ship. Idem.  

4. Where a conditional contract of sale provides that the 

title shall remain in the vendor until the purchase price 

is paid, and tlat in case of default he may retake the 

property and sell, and from the proceeds deduct the unpaid 

balance of the purchase price and pay the surjpus to the 

vendee, and further provides that while the vendee is in 

'possession he may sell the goods in the usual course of 

trade, and replenish the stock from time to time, held, that 
where the latter provision has been fully executed by the 
voluntary surrender of the stock, as thus replenished, to 
the vendor, neither the vendee nor creditors whose execu
tions were levied subsequent to the surrender of the stock 
to the vendor will be heard to assail the validity of such 
provision. Idem.  

Warranties.  
5. Where seed is purchased on a warranty that it is of a cer

tain kind and quality, and it proves to be inferior, and is 
planted without the knowledge of its inferior quality, the 
value of a crop such as should have been produced, de
ducting the expense of raising, and the value of the one 
in fact raised, is a proper measure of damages. Dunn v.  
Bushnell ............................ ....................... 568 

6. Where seed is purchased on a warranty, and the pur
chaser discovers that it is of an inferior quality to that 
warranted, he may retain the seed and recover as dam
ages the difference between the purchase price as war
ranted and the market price of the seed which he actually 
received. Idem.
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Schools and School Districts.  
1. A school district is not entitled to any of the proceeds 

of the fines and license moneys collected under the ordi

nances of a city, unless some part of its territory is in

cluded within the territorial limits of such city. School 

District v. School District ................................ . 44 

2. A village treasurer who distributes license money among 

school districts in a different manner from that fixed by 

law, does so at his peril. Kas v. State ..................... 581 

3. Under section 28, chapter 80, Compiled Statutes, 1901, where 

portions of more than one school district are included in 

the corporate limits of a municipality, license moneys ac

cruing therein are to be distributed pro rata in proportion 

to the number of persons of school age in the whole of 

each district. Idem.  

4. The distribution of license moneys among school districts 

portions of whose territory are included in a municipal 

corporation, pro rata, in proportion to the number of per

sons of school age in the whole of each district is not in 

conflict with section 5, article 8, of the constitution. Idem.  

Seals.  
Section 491c of the Code of Civil Procedure requires cer

tain designated officers to certify, under their hands and 

official seals, the amount and character of all liens appear

ing of record against real estate levied on, which are prior 

to the lien of such levy. Some of the officers designated 

are required by law to have an official seal; and others are 

not. Held, that such officers as are not required to have 

official seals need not certify such liens under an official 

seal. A certificate under the hands of such officers is 

sufficient. Young v. Wood ............................... 291 

Secret Societies.  
Opposition to. In re Bissell............................. 585 

Sheriffs and Constables. See EXECUTION. REPLEVIN.  

In an action for conversion against an officer for releasing 

a levy on exempt personal property, it is no defense that 

the inventory and oath of the debtor filed under section 

522 of the Code is untrue. McCormick Harvesting Machine 

Co. v. Dunn ............................................. 81 

Signatures.  
By the common law the written evidence of the acts, com

pacts and engagements of unlettered men are properly at

tested by any mark, symbol or character which they may 

see fit to employ for that purpose. Iowa Loan & Trust Co.  

v. Greenman ............................................ 268 

Simulated Decree. See MORTGAGES, 14.
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Specific Performance.  
1. Where a contract for the sale of a family homestead is 

not acknowledged by the vendors, it is not enforceable 
specifically against them, and, consequently, can not, while 
it remains in that condition, be enforced specifically 
against the other party. Solt v. Anderson ................ 734 

2. A duly executed option contract for the sale of real estate, 
otherwise unobjectionable, when accepted, and the price 
tendered by the party to whom it was made within the 

* time stipulated, and before withdrawal, is enforceable.  
Donahue v. Potter & George Co............................ 128 

Stare Decisis.  
State v. Aitken, 61 Nebr., 490, followed in a case of the same 

nature. Steidl v. State.................................. 695 

State and State Officers.  
1. No money can be drawn from the state treasury, except in 

pursuance of a specific appropriation made by law. Con
stitution, art. 3, see. 22. Providence Washington Ins. Co. v.  
Weston ................ ................................. 764 

2. Money previously paid into the state treasury by mistake, 
can not be credited to the party paying it upon the books 
of the auditor of state, and in this manner discharge a 
liability of such party to the state, arising for services per
formed by the auditor, for which certain fees must be 
paid. Idem.  

Statute of Frauds. See HOMESTEAD, 1.  

Mutual Promises to MarrU.  
1. A petition pleading that mutual oral promises to marry 

when plaintiff came of age were made in 1891, and that de
fendant many times between that date and November 25, 
1893, renewed and acknowledged the contract, both orally 
and in writing, with an answer denying generally, and alleg
ing an oral promise in 1890, and that plaintiff was then 
only fifteen years old, and the promise void because not in 
writing, and a reply admitting only that the marriage was 
not to take place until plaintiff came of age, and denying 
all other allegations, do not, when taken together, show 
a contract void under the statute of frauds. Barge v.  
Haslam...... ....... ..................... .............. 296 

2. Where a petition sets out, as a cause of action, the breach 
of contract void under the statute of frauds, but alleges 
"that afterwards the defendant many times orally and 
in writing between' July 1, 1891, and November 25, 1893, 
renewed and acknowledged such contract," held, that the 
petition would have been vulnerable to a motion to. make
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more definite and certain, but that it would resist a de
murrer. Idem. ..................................... 296, 299 

3. The weight of authority seems in favor of the proposition 
that mutual promises to marry are within the inhibition 
of the provision of the statute of frauds, avoiding con
tracts which by their terms are not to be performed within 
one year. Idem.  

Promise to Ansieer for Debt of Another.  
4. In an action to recover for services rendered to a third 

person the general rule is that, if the person for whose 
benefit the promise was made is himself liable, the promise 
of the defendant, although made before the services were 
rendered, is collateral, and within the statute of frauds.  
Swigart v. Gentert ....................................... 157 

Statutes. See BASTARDS. HIGHWAYS. LIMITATION OF ACTIONS.  
MUNICIPAL CORPORATIONS. SCHOOLS AND SCHOOL DIsTRIcTs.  

Judicial notice. See EVIDENCE, 7.  

Amendments.  
1. No law can be amended unless the new act contains the 

section so amended and the section or sections so amended 
shall be repealed. Haverly v. State ........................ 83 

2. An amended statute is to be construed, in its applications 
to subsequent transactions, precisely as though it had 
been originally enacted in its amended form. Cass County 
v. Sarpy County ........................................ 813 

Construction.  
3. In determiring the intention of the legislature, all provis

ions of the statute bearing upon the point in dispute 
should be taken into consideration and given due weight.  
City of Lincoln v. Janesch ................................ 707 

4. A special statute relating to a particular subject will not 
ordinarily be held inconsistent with a general enactment of 
such a nature that but for the special statute it would 
have included the subject-matter of the latter. Kountze 
v. City of Omaha ........................................ 52 

5. The rule that in adopting a statute from another state the 
legislature, ipso facto, adopts the prior construction placed 
thereon by the highest judicial tribunal of the state from 
whence it is brought, is not absolute where such adopted 
statute is not -in all respects the same and has been 
amended materially, and when such prior construction Is 
deemed unsatisfactory and opposed to the great weight of 
authority the rule does not prevail. Rhea v. State.......... 461 

Enactment. Validity.  
. Where portions of a statute are unconstitutional, If the
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remainder is a complete act and not dependent upon the 
invalid portion it will be upheld, unless it is apparent that 
the rejected part was an inducement to the adoption of 
the remainder. Redell v. Moores ......................... 219 

7. The constitutional and unconstitutional provisions of a 
statute, though contained in the same section, may be dis
tinct and separable, so that the first may stand though 
the last fall. Moores v. State ............................ 345 

8. The distribution of statutis into sections is purely ar
tificial. Idem.  

. General or Special Laws.  
9. The constitutional rule of uniformity is not violated by 

an act fixing the jurisdiction of courts, if all courts of the 
same grade have jurisdiction of the same matters and 
equal authority in dealing with them. Idem.  

10. The various provisions of the statutes conferring juris
diction on police magistrates, are not in violation of the 
provisions of section 19, article 6 of the constitution re
quiring uniformity of laws relating to courts. Idem.  

Subjects and Titles.  
11. Legislation which is not within the scope of the title of an 

act, is unconstitutional. Haverly v. State................... 83 
12. The test is not whether the title of an act is the most ap

priate, but whether it fairly indicates the scope and pur
pose of the act. State v. Power.......................... 496 

13. A legislative enactment, the title of which is "An act to 
provide for the* better protection of the earnings of labor
ers, servants and other employees of corporations, firms or 
individuals engaged in interstate business," comprehends 
legislation providing for the punishment of those who 
violate the provisions of the act by doing the things therein 
declared unlawful. Idem.  

14. That portion of section 11, article 2, chapter 13, Compiled 
Statutes, relating to the election of an assessor for county 
purposes in cities having more than 25,000 and less than 
40,000 inhabitants, is inimical to section 11, article 3, of the 
constitution, and is void. Haverly v. State ................ 83 
State v. Haverl ...........................**.............. 87 

Subrogation.  
When the record discloses that a person seeking relief in 

a court of equity, by way of subrogation, on the ground 
of mistake as to the condition of title. to real estate with 
respect to which he had acted, relied on an abstract of title 
of which there is no evidence showing it to have been pre
pared by a competent and qualified abstractor, or to have
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included or purported to include information regarding 
the condition of the title as affected by pending suits re
garding which the mistake occurred, and on account of 
which the relief was prayed, it can not be said the party 
asking the relief was free from culpable neglect, and a 
decree denying him such relief will not be disturbed on 
appeal. Peters v. Huff ................................... 99 

Suicide. See INSURANCE, 9.  

Summons. See JUSTICE OF THE PEACE, 9.  

A cross-petition was filed after the answer day fixed by 
the summons. Thereafter some of the other defendants 
filed answers to the original petition, and were represented 
by attorneys at the trial of the case. Held, that as to such 
defendants no summons was required. Smith v. Allen..... 74 

Supreme Court. See COURTS.  

Taxation. See LICENSES. TRoVER AND CONVERSION.  

Collection. Injunction.  
1. A civil action is maintainable by the county treasurer, 

upon order of the board of county commissioners, for the 
recovery of delinquent personal taxes, under the provis
ions of an act approved March 1, 1883. Hoover v. Engles.... 688 

2. Under the provision of saction 144, article 1, chapter 77, 
Compiled Statutes, an injunction will not lie to restrain 
the collection of taxes unless the assessment is void, or the 
taxes are levied for an illegal or unauthorized purpose.  
Philadelphia Mortgage & Trust Co. v. City of Omaha.......... 280 

3. Where property has been taken in good faith, under a dis
tress warrant for delinquent taxes, and sold and disposed 
of in such manner as to make the person acting under 
such warrant a trespasser, in a suit for conversion the 
measure of damages is the actual fair market value, at the 
time of the conversion, less the amount qf the proceeds 
of the sale applied in satisfaction of the taxes. Clements 
v. Eiseley .............................................. 651 

Foreclosure. Evidence. Tao Title.  
4. In an action of foreclosure upon a tax-sale certificate and 

for prior and subsequent taxes paid by the holder of the 
certificate, the certificates and receipts of the proper officer 

are prima-facie evidence of the validity of the taxes. Ryan 
v. West ................................................ 894 

5. In an action of foreclosure upon a tax-sale certificate, and 
for prior and subsequent taxes, and special assessments 

paid by the holder of the certificate, the certificate and 

receipts of the proper officer are prima-facie evidence of
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the validity of the taxes which they represent. Ure v.  
Reichenberg ................................................. 899 
Trenerry v. Reichenberg ..................................... 004 

6. Where the levy and assessment are disputed by the plead
ings, the presentation of a tax receipt alone does not raise 
any presumption in favor of the regularity of the assess
ment or levy of the taxes for which it calls. Darr v. Wisner 305 

7. Where a lien is sought to be foreclosed for general taxes, 
the tax-sale certificate is primia-facie evidence that the stat
utes in reference to the levy and assessment of the taxes 
and the sale for their non-payment have been complied 
with, and the burden of showing irregularities is upon 

- the party asserting such fact. Idem.  

8. A sale for delinquent taxes for general revenue purposes, 
by a county treasurer, and issuance of a tax-sale certificate, 
raises a presumption that such taxes have been regularly 
and legally levied and assessed and the sale made in the 
manner provided by law. Darr v. Berquist ............... 713 

9. Petition to foreclose certain liens for delinquent taxes, 
held to state a cause of action. Idem.  

Levy and Assessment.  
10. Taxes levied in excess of the constitutional limit are void.  

Dakota County v. Chicago, St. P., M. & 0. R. Co.............. 405 
Limitation of Actions.  

11. An action to foreclose a tax lien is barred within five years 
after the time to redeem from the tax sale has expired.  
Darr v. W isner ............................................. 305 

12. Section 11 of the Code of Civil Procedure has no applica
tion to actions brought by the county treasurer for the 
recovery of a judgment for delinquent personal taxes.  
Hoover v. Engles ........................................... 688 

Payment in Excess of Lawful Limit.  
13. A person paying taxes.in excess of the constitutional limit 

may recover them, although they were not paid under 
protest. Dakota County v. Chicago, St. P. M. & 0. R. Co...... 405 

Personal Liability. Deficiency Judgment.  
14. Taxes on real estate are not a debt of the owner enforceable 

as. a personal liability, but are a lien against the land.  
Philadelphia Mortgage & Trust Co. v. City of Omaha.......... 280 

15. A real estate tax is not the personal obligation of the land 
owner. Kelley v. Wehn .................................. 410 

16. The real estate alone is liable for the payment of taxes 
assessed against it. Idem.  

17. A. deficiency judgment against the landowner in a suit to 
foreclose a tax lien is void. Idem.
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Tenancy in Common.  
1. Evidence held sufficient to warrant a finding of ouster.  

Beall v. MoMeney....................................... 70 
2. The rule that an entry by one tenant in common is the 

entry of all the co-tenants has no application where there 
is an actual ouster of the other co-tenants, or some act 
deemed by law equivalent thereto. Ident.  

3. Ouster is a question of fact to be determined from the evi
dence. Ident.  

Theft. See LARCENY.  

Time.  
The presumption, if any there be, that business is con

ducted according to sun time, will not overcome the pre
sumption in favor of the regularity of official action. Iowa 
Loan d Trust Co. v. Estate of Devall....................... 826 
Iden v. Hog ........................................... 825 
Idem v. Pope ........................................... 825 

Torts.  
Joinder of actions. See ACTIONs, 2.  
1. A wrong without resulting damages is not a tort or legally 

actionable. Carpenter Paper Co. v. News Publishing Co...... 59 
2. A man can not be punished for agreeing to do, or for do

ing pursuant to an agreement, an act which, in the ab
sence of the agreement, he might have lawfully done. Ident.  

Towns. See COUNTIES. HIGHWAYS. PAUPERS.  

Trespass. See ANIMALS.  

Trial. See INSTRUCTIONS. REFERENCE.  

Argument and conduct of counsel. See CRIMINAL LAW AND 
PROCEDURE, 2, 3.  

1. The admissibility of evidence is a question for the court.  
Strong v. State ..................................... 440, 443 

2. It is the duty of the jury to consider evidence admitted 
by the court; it is not their duty to revise the decision of 
the court. Idem.  

3. Ouster is a question of fact for the jury. Beall v. Mc
Menemy................... .............................. 70 

4. Allegations of a reply are to be considered in connection 
with the petition. If both taken together ire inconsistent 
with the findings of- the trial court, the latter can not be 
sustained. Solt v. Anderson .............................. 734 

5. In order to entitle a party to the testimony of a witness 
who has violated a rule of the court for exclusion of wit

nesses, he must apprise the court of the facts he expects 
to prove by such witness, and it must appear that such 

facts are material, and that such violation of the order of 
the court was without the knowledge, consent or conniv

ance of himself or his attorneys. Mangold v. Oft.......... 397
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Trover and Conversion.  
1. Where property has been taken in good faith, under a 

distress warrant for delinquent taxes, and sold and dis
posed of in such manner as to make the person acting 
under such warrant a trespasser, in a suit for conversion 
the measure of damages is the actual fair market value of 
the property converted, at the time of conversion, less the 
amount of the proceeds of the sale applied in satisfaction 
of the taxes owing by the plaintiff. Clements v. Eliseley.... 651 

2. T an action for conversion, where a witness had testified 
as to the value of the property, evidence on cross-exami
nation that he had authorized the party to bid less than 
that amount for it at sheriff's sale, held inadmissible.  
Ide ............................... ................... 657 

Undue Influence. See FRAUDULENT CONVEYANCES, 3.  

Usury. See BuILDING AND LOAN AssoclATross, 3.  
1. Evidence held to support a finding that a transaction was 

usurious. Sanders r. Ayres ............................... 271 

2. To make a contract usurious there must be: (1) An agree
ment between the borrower and the lender by which the 
latter receives or reserves a greater rate of interest than 
the law allows. (2) An intent on the part of the borrower 
to give, and of the lender to receive, interest in excess of 
the legal limit. Alenrie v. Snith ......................... 666 

Value. See EVIDENCE.  

Vendor and Vendee. See NOTICE, 1.  
1. One claiming as a purchaser without notice under the pro

visions of section 16, chapter 73, Compiled Statutes, is 
chargeable not only with notice of such facts as were 
known to him, but also with notice of such facts as he 
might have learned by the exercise of ordinary care and 
diligence. Lyon v. Gombert .............................. 630 

Verdict. See APPEAL AND ERROR. HOMICIDE, 4. JUDGMENT. RE

'LEVIN.  

Aider by verdict. See PLEADING.  

Judgment notwithstanding verdict. See APPEAL AND ERROR, 

46.  

Verification.  
Verification of an application for a writ of mandamus made 

upon information and belief is sufficient. Steidt v. State... 695 

Waiver. See APPEARANCE. HOMESTEAD. INSURANCE.  

Warrant. See COUNTIES.  

Warranty. See SALES.
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Waters and Watercourses.  
Action for overflow. See LIMITATION OF AcTIONs, 12.  

Accretions.  
1. The law of accretion applies to the Missouri river, not

withstanding that, owing to the swiftness of its current 
and the softness of its banks, the changes are more rapid 
and extensive than in most other rivers. DeLony v. Olsen.. 327 

Mill Dam. Right of Flowage.  
2. Where a mill is erected and a water power obtained by 

the aid and co-operation of adjoining landowners, any 
right of flowage over their premises of water for the mill 
arranged for and contemplated by the owners, as sub
scribers towards its construction, becomes appurtenant to 
the mill. Johnson v. Sherman County Irrigation Co. ......... 510 

3. A subsequent use for less than ten years of real estate for 
flowage of water by gradual encroachment without agree
ment with the owners, and without compensation to them, 
and not contemplated at the time of the subscription, will 
not create an interest in the real estate so flowed, nor 
establish an irrevocable license to use it. Idem.  

4. Only a right to enjoy the privilege and no fee title nor 
right to exclude the owner, can be established by mere 
user of a privilege of flowage. Idem.  

Surface Waters. Obstruction by Railroad.  
5. Petition in action against railroad company for damages 

by overflow, held good as against a general demurrer.  
Missouri P. It. Co. v. Hemingicay.......................... 610 

6. In the construction of a road-bed across a ravine, or other 
natural course of surface drainage, a railroad company is 
bound to provide, so far as is consistent with the safe and 
proper operation of its road, for the discharge of such 
water as naturally flows therein, and upon failure so to 
do, is liable for damages occasioned by such omission.  
Idem.  

7. A railroad company may, like any other proprietor, pro
tect itself from the flow of ordinary surface water, and 
will not be liable to an adjoining owner for so doing.  
Chicago, R. I. & P. R. Co. v. Sha ........................ 380 

8. Where a large territory is drained by a ravine or draw, 
through which the surface water of such territory flows 
in times of flood or melting snows in such quantities as to 
cut a channel, a railroad company should provide for the 
discharge of such water as naturally flows therein; and 
if its road-bed is so constructed as to dam the water and 
flow it back over the premises of an adjoining proprietor, 
or to discharge the accumulated water in unusual quanti-
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ties upon the land of those adjoining, it will be. liable for 
the damages occasioned thereby. Ident.  

9. Instruction in an action for damages by the overflow of 
land by surface water, examined and found correct. Idem.  

Wills.  
1. The district court has no original jurisdiction to set aside 

a will or the probate thereof. Williants v. Miles............ 859 

2. An action, founded on general equitable principles, 
brought for the purpose of vacating an order admitting 
a will to probate, and for leave to present for probate an 
alleged posterior will and for general equitable relief, is 
properly brought in the county court. Idem.  

3. Evidence held to support the finding that a testator was 
competent to make a will and a conveyance of property.  
In re Bissell........................................... 585 

4. One may will his property for the promotion of any ob
ject that is not illegal, immoral, or against public policy.  
Idem.  

Witnesses. See EVIDENCE. CRIMINAL. LAW AND PROCEDURE. IN
STRUcTIONs, 15. TRIAL.  

1. Where a defendant has been called by and given testimony 
on behalf of the plaintiff, it is error to instruct the jury 
"that a party presenting a witness is bound by the testi
mony of such witness, even though it be unfavorable to 
his side of the case." Town of Denver v. Meyers............ 107 

2. The scope of the cross-examination of a witness rests 
largely in the discretion of the trial court, and its ruling 
will be upheld unless an abuse of discretion is shown.  
Peterson v. State ........................................... 251 

Words and Phrases.  
1. "Assessment." Chicago, B. & Q. R. Co. v. Village of Wilber.. 624 

2. "Contracts not in writing, expressed or implied." Kingnian 
v. Dais. ............................................... 578 

3. "Freeholder." Salisbury v. Murphy ....................... 415 

4. "Great bodily injury." Likens v. State.................... 249 

6. "Last preceding assessment." Chicago, B. & Q. R. Co. v.  
Village of Wilber ........................................ 624 

7. "Subject to incumbrances." Batty v. City of Hastings...... 26 

8. "To protest." Williams v. Parks ......................... 747 

9. "Honestly, faithfully and efficiently discharge the duties 
of such position." Fiala v. Ainsworth .................... 1


