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Cochran v. Cochran,

WARREN COCHRAN ET AL. V. L. LETITIA COCHRAN.
FiLEp Jury 10, 1901. No. 10,084,
Commissioner’s opinion, Department No. 2.

1. Finding of Execution Duly Issued by Proper Court and of Return
Nulla Bona Sufficient. Upon proceedings in error from a decree
in equity, the error assigned in the motion for new trial being
that the decision is contrary to law, the finding that execution
was duly issued out of the proper court, directed to the sherift
and against the proper defendant in execution, and that the
execution was returned unsatisfied, is a sufficient finding that
defendant had no property subject to execution.

2. Court May BSubject Beneficial Interest in Realty to Payment of
Judgment. If a defendant owns real estate having the entire
beneficial interest therein, the legal title being in another, a
court of equity may, in proper proceedings, subject such real
estate to the payment of a judgment against the owner with-
out finding that the title was so placed in another with fraud-
ulent intent.

3. Finding of Facts Sufficient, of Fraudulent Intent Not Necessary.

If the court finds all of the facts from which the law will infer

a fraudulent intent, a decree based thereon will not be reversed

- as contrary to law because the court failed to state in its finding
that the fraudulent intent existed.

Error from the district court for Douglas county.
Tried below before KEYSOR, J. Affirmed.

B, F. Cochran, for plaintiffs in error.

Jno. Porte:, Bartlett & Baldrige and William V. Allen,
contra. ’

SBEDGWICK, C.

This action was begun in the district court for Douglas
county. It was tried to the court without a jury, and
there were findings and decree in favor of the defendant
in error, L. Letitia Cochran. The decree was entered on
the 1st day of June, 1897, and directed the sale of the land
involved in the suit upon an order for the payment of per-
manent alimony in favor of this defendant in error and
against the plaintiff in error, Warren Cochran, and the
defendants in the court below prosecute in this court a
petition in error from the decree.
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Nearly all the questions argued in the briefs upon the
petition in error may be disposed of by the suggestion that
no bill of exceptions nor any pleadings appear in the rec-
ord. There is in the motion for a new trial in the court
below an assignment of error that “the decision of the
court is contrary to law,” and in the assignments of error
in this court it is alleged ‘“The decision of the court ex-
pressed in the decree is contrary to law and the court erred
in rendering judgment for the plaintiff,” and “The decis-
ion of the court is not sustained by the findings,” and upon
these assignments of error it is argued in the brief that
the finding of the trial court, that the defendant had not
sufficient property to satisfy an execution, is not suffi-
ciently definite. The court found that the execution was
duly issued out of the proper court and directed to the
sheriff against the proper defendant in execution, and that
the execution -was returned unsatisfied, and we do not
think it can be said that the decree is contrary to law on
account of any insufficiency in this finding.

It is next urged that the decision is contrary to law, be-
cause as to onc of the pieces of property described therein
there was no finding of fraud, and the judgment seeks to
subject an equitable interest of defendant. The finding was
“That the title to [describing the land] is in the name of
the defendant Elmer G. Cochran in trust for the defend-
ant Warren Cochran and that Warren Cochran is the
owner of all the beneficiary interest in and to the said
premises and that the said defendant Warren Cochran is
not in possession of the said premises and that the said
property is subject to the payment of said debt.” In. the ab-
sence of the evidence and the pleadings, we can not say
that this is not a sufficient finding to support the decree
directing the sale of the land upon the judgment against
Warren Cochran. If the judgment debtor owns real es-
tate, the legal title to which is in another, but without any
beneficiary interest, and the judgment debtor owns all
the beneficiary interest in the land, a court of equity may,
in proper proceedings,direct the defendant’s interest in the
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land to be sold whether or not the title was so placed in
the third person with fraudulent intent. If the result is
to prevent the creditor from enforcing his claim againsi
the land, the impediment may be removed by a court of
equity and the land sold to satisfy the judgment.

In regard to another piece of real estate embraced in
the decree it is objected that although it is found that the
co-defendant paid a valuable consideration for the land
the court subjects the whole estate to the payment of
the judgment without finding fraudulent intent on the
part of the purchaser or that he knew of fraudulent intent
on the part of the seller. It is true the words “fraudulent
intent” do not appear in this finding, but the court finds
the facts in detail, from which it appears that the fraud-
ulent intent must have existed, and this finding is, we
think, sufficient to justify the decree. Upon this point
many references are made in the briefs to the pleadings in
the case, which of course can not assist us, as the plead-
ings do not appear in this record.

There are no errors discussed in the briefs which were
brought to the attention.of the trial court by the motion
for a new trial, and we recommend that the decree of the
trial court be affirmed.

OLpHAM and Pounp, CC., concur.
By the Court: FFor the reasons stated in the foregoing
opinion the judgment of the district court is
AFFIRMED.

HENRY HARMAN, ADMINISTRATOR, V. G, BENSON HARM.AN,
Firep Jury 10, 1901. No. 10,197.
Commissioner’s opinion, Department No. 2.

1. Surety of Decedent Compelled to Pay, May Proceed Against Estate
Under Assignment by Substitution. One who, as surety for a
decedent, is compelled to pay a claim while pending against the
estate of his principal, may take an assignment of the claim
and proceed thereon in the name of the original claimant; or
may be substituted and proceed in his own name.
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2. Time of Payment Immaterial; Appeal Will Lie in Either Event.
It is immaterial whether the surety pays the claim before or
after the hearing thereon in probate court; and in either case
he may appeal in the name of original claimant.

3. Evidence. Evidence found to support the findings of trial court.

Error from the district court for Johnson county.
Tried below before STULL, J. Affirmed.

8. P. Davidson, for plaintiff in error.
M. B. C. True, contra.

SEDGWICK, C.

This cause comes here upon petition in error from a
judgment of the distriet court of Johnson county. It was
tried there by the court without a jury, upon appeal from
the county court upon disallowance of a claim against the
estate of George W, Harman, deceased. The claim was
upon a promissory note given to one Henry Hahn for $500
and interest, and signed by George W. Harman and his
son, G. Benson Harman. After the death of George W.
Harman a controversy arose as to which was the principal
debtor, the estate claiming that George W. Harman signed
as surety for Benson, and Benson claiming that he signed
as surety for George W. Harman. The claim was filed
by Henry Hahn, the original payee in the note, and, be-
fore the hearing in the probate court upon the claim, suit
was brought upon the note against Benson and judgment
obtained, and a transcript of the judgment filed in Ne-
maha county, where Benson had land. Benson was at-
tempting to procure a loan upon this land, and when he
had done so, the money sufficient to pay the judgment
against him on this note was retained. After the hearing
in the county court and the claim against the estate dis-
allowed, Benson took an assignment of the claim against
the estate from Henry Hahn and paid off the judgment
against him on the records in Nemaha county out of the
said loan. An appeal was then taken in the name of Hahn
to the district court from the disallowance of the claim
in this case by the county court. Benson filed his peti-
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tion in the case in the district court, in which he set out
the foregoing facts, and alleged that he was surety on
the note in question and that his father, George W. Har-
man, was the principal thereon. The district court, upon
the trial, found this allegation to be true; and the evidence
being sufficient to support this finding, the questions aris-
ing upon this record must be determined with reference
to the fact that Benson was surety only for his father,
who was the principal maker of the note.

The first question is presented by the motion filed in
behalf of the estate to strike the petition from the files.
This motion was predicated upon the theory that Benson
Harman could not avail himself of the appeal taken by
Henry Hahn, the original claimant. We think this motion
was rightly overruled. Section 45 of the Code provides:
“In case of any other transfer of interest, the action may
be continued in the name of the original party, or the
court may allow the person to whom the transfer is made,
to be substituted in the action.” This applies to the prose-
cution of a claim against an estate in probate proceedings.
In this case, Benson Harman, being surety on the note,
was compelled to pay the same, and upon so doing took a
written assignment of the claim from the owner of the note
in which he was authorized to prosecute the claim in the
name and stead of the original elaimant; and there is no
doubt of his right to do so. When the appeal was after-
wards taken to the district court in the name of the orig-
inal claimant, the court might allow the assignee to be
‘substituted as the claimant in the action. It is true this
was not formally done, but the assignee having filed the
petition therein in his own name sefting up the facts,
the order of the court refusing to strike the petition
from the files was equivalent to substituting the assignee
for the original claimant.

The motion to dismiss the appeal because it had been
abandoned by the original claimant may be disposed of
upon the same grounds. There was nothing to show any
abandonment of the appeal, except that the petition was
filed in the name of the assignee instead of the original
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claimant, and in that petition the facts were shown jus-
tifying such proceeding. The ruling of the court refusing
to dismiss the appeal was, therefore, correct.

It is insisted that the judgment of the district court is
not sustained by sufficient evidence, and in that connec-
tion it is suggested: that at the time of the trial of this
cause in the county court the then claimant, Henry Hahn,
had no sort of claim against the estate; but to this we can
not agree. The note on its face appears to be a joint note,
but the fact was that the estate was the principal debtor
and Benson was liable as surety only. Hahn, therefore,
had a valid claim against the estate; the fact that he pro-
ceeded also against the surety would not invalidate his
claim against the principal. When the surety was com-
pelled to, and did, pay the claim, he succeeded to the
rights of the claimant as hereinbefore shown, and he could
either proceed in the name of the original claimant or be
substituted for him, as he saw fit. He did proceed in the
name of the original claimant until the time for filing
petition in the district court, and it is immaterial whether
he paid the claim before or after the hearing in the pro-
bate proceedings. The finding that he was entitled to re-
cover upon this claim is supported by the evidence.

It is insisted that there was a settlement between Ben-
son Harman and the other parties interested in the estate
in which it was agreed that Benson Harman should pay
this note in consideration of the favorable terms which

"he obtained in the settlement; but the_trial court found
otherwise, and we are satisfied that the evidence abun-
dantly supports the finding of the trial court. We do not
find any error in the record requiring a reversal of the
case. -

It is therefore recommended that the judgment of the
district court be affirmed.

OrpaaM and Pounp, CC., concur.

By the Court: For the reasons stated in the foregoing
opinion the judgment of the district court is

AFFIRMED.



156 NEBRASKA REPORTS. [VoL. 62

-Chicago, R. I. & P. R, Co. v, Andreesen.

CHICAGO, ROCK ISLAND & PACIFIC RAILWAY CoMPANY v.
CHARLES ANDREESEN AND JOHN HARMSEN, EXECUTORS.
FiLEp JuLy 10, 1901. No. 10,005.

Commissioner’s opinion, Department No. 2.

1. Railroad Can Not Obstruct Watercourses; Must Construct Drain.
A railroad company in building its road has no right to ob-
struct natural watercourses, and must construct a culvert or

drain with a proper grade to carry off the water from such
natural stream which it crosses.

% Damages N otwithstanding Damages. Damages are recoverable by
a landowner against a railway company for maintaining an in-
sufficient culvert or drain in an embankment, whereby his lands
are flooded, although damages may have been recovered by
plaintiff or his grantor for the location of the road, because
the damages then recoverable were to be estimated upon the
theory that the road would be constructed and maintained in
a reasonably proper and skillful manner.

3. Damages Accrue at Actual Overflow. The right to damages for
an obstruction of a stream by an insufficient culvert or drain
does not accrue when the railroad is built, but when the over-
flow actually results.

ERrOR from the district court for Sarpy county. Tried
below before Scorr, J. Afirmed.

M. A. Low, W. F. Evans, C. 8. M ontgomery, Lorenzo W.
Billingsley and Robert J. Greene, for plaintiff in error.

Charles L. Hover, contra.

OLDHAM, C.

The defendant in error, herein styled the plaintiff,
sued the plaintiff in error, herein styled the defendant,
in the district court of Sarpy county, Nebraska, for dam-
ages alleged to have been caused to the pasture lands,
walnut grove and fish-pond of plaintiff’s testator. These
lands adjoined the right of way of the defendant, and were
alleged to have been damaged by the negligent reconstruc-
tion of defendant’s road-bed, by which a natural stream
of running water was dammed and caused to flow back on
the lands of plaintiff’s testator. Plaintiff had judgment
below, and defendant brings error. ‘
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The facts from which this controversy arises are, that
on the lands of plaintiff’s testator there was a running
stream fed by a spring, which flowed down a narrow, deep
ravine in a northeasterly direction and emptied into
Pappio creek. Before defendant’s railroad was built
plaintiff’s testator had comstructed two fish-ponds by
damming this ravine below the springs. A sluice-box was
placed at the bottom of the dam of the first fish-pond
‘through which the water passed into the second fish-pond
and by a similiar appliance the water from the second
pond was conducted back into the natural channel,
through which it flowed into Pappio creek. This basin
drained about ten acres of the land claimed to have been
Jamaged by overflow on account of defendant’s ob-
struction of this stream. In 1890 the defendant, by con-
demnation proceedings, procured a right of way running
east and west through the lands of plaintiff’s testator anid
~ across this running stream. By this proceeding the lower
fish-pond and a portion of the upper fish-pond were con-
demned for defendant’s right of way. When defendant
first constructed its railroad it erected a trestling over the
ravine, but destroyed the artificial connection between the
two fish-ponds and filled up the second fish-pond with the
exception of the lower end of it, which was left still con-
nected with the natural channel of the stream that flowed
into Pappio creek. Plaintiff’s testator constructed a
ditch from the upper fish-pond through the trestling of
defendant’s road and back into the lower part of the second
pond for the purpose of conducting the water back into
its natural channel, and, according to the testimony of all
of plaintiff’s witnesses, this furnished a sufficient drain.
age basin for these waters. In 1896 the defendant filled
up this trestling with a solid embankment of earth, thereby
destroying the artificial ditch that had been constructed
for drainage under their right of way. Defendant placed
a twenty-four inch tiling under its road-bed to take the
place of this ditch for drainage purposes; and as to the
sufficiency of this tiling' to properly drain the lands on
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the south side of the right of way this controversy de-
pends. The negligence in the reconstruction of the road-
bed which the evidence of plaintiff imputes to the defend-
ant is that the tiling was placed about four feet higher
than the bottom of the ditch which drained the lands be-
fore the fill was made, and that because of this elevation
the water that was formerly conducted away by the ditch
was dammed and caused to flow back on the lands of the
plaintiff’s testator, destroying about ten acres of his pas-
ture lands and a walnut grove thereon. Plaintiff’s testi-
mony tended to show that prior to the reconstruction of
this road-bed there had been no swamps or back-water on
the lands in eontroversy and that the lands were good
pasture lands and contained a valuable grove of walnut
timber, and that on account of the overflow of the lands
the walnut trees had been killed and the grass had been
greatly injured. Defendant, in its brief, does not com-
plain of the damages awarded as having been excessive,
but contends that under the evidence and the law it was
entitled to have had a verdict directed in its favor by the
court below. It seems to contend that all the injuries
-complained of in this suit were included in the claim for
damages which was awarded plaintiff’s testator in the con-
demnation proceedings by which the land was taken for
defendant’s right of way. It also contends that there is
no proof of any megligence in the reconstruction of the
road, and that the statute of limitations has barred plain-
tiff’s claim for damages. ‘

With reference to the contention that the damages sued
for in this cause were only such as were included in the
award of damages allowed in the condemnation proceed-
ings we can not agree with the conclusion of defendant’s
able counsel. Damages awarded in condemnation pro-
ceedings for a right of way are allowed on the supposition
that the road will be skillfully constructed, not only with
reference to the safety of the traffic on such railroad, but
also that it shall be constructed in harmony with the spirit
of the maxim which says, “So use your own as not to in-
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jure another.” Hence it has been held that injuries re-
sulting from the unskillful construction of railroad cul-
verts can not be estimated as a part of the damages for
the right of way of a railroad company, and that proceed-
ings for condemnation of the land to which the landowner
and the company were parties shall not operate as an
estoppel in an action for injury to his lands caused by the
unskillful construction of culverts. Ohio & M. R. Co. v.
Wachter, 123 I11., 440, 5 Am. St. Rep., 532. Eméry V.
Raleigh & G R. Co., 102 N. Car., 209, 11 Am. St. Rep., 727.
It is universally held to be the dutyof a railroad company
when its right of way passes over a stream of running
water to so construct its road-bed as to carry off the water
of the running stream, and any failure to perform this
duty, on account of imperfect culverts or any other means
of defective drainage which causes the water to flow back
upon the lands adjoining the right of way, is actionable
. negligence. Ome¢hae & R. V. R. Co. v. Brown, 29 Nebr., 492;
Sullens v. Chicago, R. I. & P. R. Co., 38 N. W. Rep. [Ia.],
545; Bryant v. Bigelow Carpet Co., 131 Mass., 491; Ohio
& M. R. Co. v. Thillman, 32 N. E. Rep. [I11.], 529; John-
son v. Atlantic & St. L. R. Co., 35 N. H., 569, 69 Am. Dec.,
560.

The contention that the statute of limitations has barred
this action seems to be founded on the theory that because
the road was built in the year 1890 plaintiff should have
immediately anticipated all the injury that might ever
accrue to his land by reason of any defective construction
of defendant’s road, and have brought his action within
the statutory period from the date of the completion of
defendant’s road. But this is not the lJaw. A man has no
right to anticipate an injury from the probable negligence
of some one else. The statute of limitations does not run
until the injury has been actually received. Plaintiff had
no right to sue defendant until defendant injured him
by a negligent act. His right of action did not accrue in
this case until his land had been overflowed; hence the
statute of limitations would run from the date of the over-
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flow of the land, and not from the date of the completion
of defendant’s railroad. Sullens v. Chicago, R. I. & P. R.
Co. supra; Chicego, B. & Q. R. Co. v. Schaffer, 16 N. E.
Rep. [Ill.], 239; Omaha & R. V. R. Co. v. Standen, 22
Nebr., 343,

Defendant, in its brief, attacks the instructions of the
court or rather some isolated paragraphs of them. These
instructions were all given orally to the jury by consent
of both parties to the suit, and they are not free from criti-
cism on account of being illogically connected and lacking
the clearness and precision that characterizes commenda-
ble instructions. But taken as a whole they certamly give
the defendant the benefit of everything it was entitled to
in this controversy—in fact two instructions were given,
at the request of the defendant, that would appear to be
clearly erroneous, and given as they were, without a
proper qualification, might have misled the jury, to plain-
tiff’s material damage; but. as plaintiff prevailed below,
these instructions will be held to be error without preju-
dice. The policy of giving oral instructions in the trial
of important cases is never to be commended; and it is
only permitted when consented to by both parties. It in-
vites inaccuracy and a want of precision in the phrase-
ology of the charge, which always leaves it open to criti-
cism by the unsuccessful party in the suit. The parties
who invite oral instructions, do so with notice of the prob-
ability of this defect. When the instructions so given,
taken as a whole, fairly present the issues to the jury, we
will not examine for fly-specks on the  sentences and
. phrases that compose the charge.

It is therefore recommended that the judgment of the
district court be affirmed.

Sepewick and Pounp, CC., concur.

By the Court: FFor the reasons stated in the foregoing
opinion the judgment of the district court is

AFFIRMED.
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Nore.—A Natural Watercourse.—Where surface-water having no
definite source is supplied by falling rains and the melting snow from
a hilly region or high bluffs, and owing to the natural formation of
the surface of the ground is forced to seek an outlet through a gorge
or ravine, and by its flow assumes a definite or natural channel, and
escapes through such channel regularly during the spring months
of every year, and in seasoms of heavy rains, and such has always
been the case so far as the memory of man runs, such accustomed
channel through which the waters flow may fairly be said to possess
the atttributes of a natural watercourse. Palmer v. Waddell, 22 Kan.,
352. Reaffirmed in Union P. R. Oo. v. Dyche, 31 Kan., 120, cited in 33
Kan., 776.

A railroad company, in constructing its railroad across a natural
watercourse, constructed a culvert of such insufficient dimensions
that-it would not permit all of the water of the stream duriny floods
to flow naturally or through the culvert. Afterward the railroad
was placed in the hands of a receiver, and while in his hands and
during a flood, the water in the stream, by reason of the railroad
and insufficient culvert, overflowed the plaintiff’s land and injured
his crops. The railroad company was liable in damages. Union Trust
Co. r. Cuppy, 26 Kan., 754, cited in 43 Kan., 156, 53 Kan., 317, 423.—
REPORTER.

STATE OF NEBRASKA, EX REL. F. D. HUNKER, V. I'RANK
WEST.
FiLEp JuLy 10, 1901. No. 10,161.
Commissioner’s opinion, Department No. 2.

Township: SuPERVISORS CAN FILL VACANCY IN THEIR BoARD. Where
a vacancy occurs in a board of supervisors in a county under
township organization the remaining members of the board
constitute the proper authority to fill such vacancy.

ErrorR from the district court for Cuming county.
Tried below before EVAaNs, J. Affirmed.

F. D. Hunker, M. McLaughlin, J. C. Crawford and T.
M. Franse, for plaintiff in error.

McNish & Oleson, contra.

OLDHAM, C

 7This was an information in quo warranto filed by the
county attorney of Cuming county, Nebraska, to test the
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legality of the appointment of the respondent to the office
of supervisor of the third district of Cuming county. All
the facts were set up in the information. The respondent
demurred to the information, and his demurrer was sus-
tained by the court below, the information dismissed, and
relator brings error.

The only question involved in the controversy is as to
the proper appointing power when a vacancy .occurs by
resignation in a board of supervisors in a county under
township organization. It appears from the information
that a vacancy occurred in the board of supervisors of
Cuming county on account of the resignation of the mem-
ber from the third supervisor district of said county. Af-
ter this vacancy occurred the county clerk, the county
treasurer and the county judge attempted to fill the va-
cancy by the appointment of Owen Kane, who immediately
filed his bond, subscribed to the oath of office and de-
manded the office. The remaining members of the board
of supervisors refused to recognize the appointment so
made, and proceedéd to appoint the respondent, Frank
West, who immediately qualified and entered upon the dis-
charge of his duties under the appointment made by the
members of the board. Relator claims that the appoint-
ment in this case should be made as provided for in sec-
tion 103, chapter 26, of the Compiled Statutes of 1897.
In the case of the State v. Taylor, 26 Nebr., 580, it was held
that this section of the statute did not apply to vacancies
in a board of supervisors in a county under township or
ganization under the law as it existed in 1883. It was
there held that a supervisor, in respect to his election and
appointment, was a township and not a county officer.
Chapter 28 of the Laws of 1895, which is now chapter 18,
article 4, of the Compiled Statutes of 1899, repealed all
former acts governing township organization and substi-
tuted a new and complete act in lieu thereof. Section 7
of this act provides: “The county commissioners of any
such county having adopted township organization shall
each be assigned to the supervisor district in which he may
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reside, or if two reside in one district then the one resid-
ing nearest the center of such district shall be the super-
visor of such district and the other shall be the super-
visor for the district nearest to his residence, and the three
shall forthwith, appoint four supervisors to fill the vacan-
cies in the other four supervisors’ districts, and the newly
appointed supervisors shall duly qualify and file their oath
to office and bond with the county judge within ten days
after such appointment. Any vacancy shall be filled by ap-
pointment by the remaining supervisors.” We think that
a fair construction of this section makes the concluding
sentence confer the authority on the remaining members
of the board to fill any vacancies that may occur in the
board. If it had been the intention of the framers of this
act to limit the power of the board in filling vacancies to
such vacancies as existed at its first meeting, the last sen-
- tence of this section should have been eliminated, because
the power to fill vacancies existing at the time a change is
made in a county from the commissioner to the supervisor
system is fully provided for with the last sentence of this
section stricken out. In construing a statute, every word
and sentence should be given full effect, if possible; and to
give the concluding sentence of this section any force or
effect whatever it must be interpreted to confer the power
of filling any vacancy, occurring in a board of supervisors,
on the remaining members of the board. In the case of
State v. Rankin, 33 Nebr., 266, it was held: “Where a law
creating an office specifically provides how vacancies oc-
curring in such office shall be filled, such provision, and
not the general law on the subject of vacancies, governs
and controls the method of filling vacancies in such office.”

It is therefore recommended that the judgment of the
district court be affirmed.

SepewICK and Pouxnp, CC., concur.

By the Court: Ifor the reasons stated in the foregoing
opinion the judgment of the district court is

AFFIRMED.
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Gilbert v, Garber.

LAURA A. GILBERT, APPELLANT, V. CATHERINE A. (FARBER
ET AL., APPELLEES,

Firep JuLy 10, 1901. No. 10,218.
Commissioner’s opinion, Department No. 2.

!. Power of Collecting Agent Limited to Receipt of Money. The
power of a collecting agent, by the’ general law, is limited to
the receiving for the debt of his principal that which the law
declares to be a legal tender, or which is by common consent
considered and treated as money and passes as such at par.

. Where Debtor Pays to Person Not Owner and Not in Possession
of Note, the Burden is Upon Him to Show Payee’s Authority.
One who makes payment to a second person, not the owner
of the note and not in possession of it, of mouey to be applied
in payment of the debt thereby evidenced, assumes the burden
of proving that the party to whom payment was made was
empowered to collect the money. Richards v. Waller, 49 Nebr.,
639, followed.

;. Receipt of Interest Payments Not of Itself Sufficient to Establish
Authority. A course of dealing by which a loan company has
received and receipted for interest payments on a negotiable
promissory note from the mortgagor or his assigns will not
of itself be sufficient proof of its. agency to receive and receipt
for the payment of the principal of said note when said note
is in the hands of an innocent person, for value, before ma-
turity.

t. Evidence Insufficient. Evidence examined, and eld not sufficient
to show an agency for the collection of a negotiable, promissory
note.

APPEAL from the district court for Webster county.
Heard below before Brarr, . Reversed.

James MeNeny, for appellant.

1. 8. Gilham, Lorenzo W. Billingsley, Robert J. Gr eene,
. H. Hagelin and 4. H. Kidd, contra.

OrpaAM, C.

This was an action to foreclose a real estate mortgage
instituted by the appellant, herein styled the plaintiff, in
the dlstnct court for Webster county, Nebraska. This
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mortgage was given on lands in said county by the defend-
ants, Catherine A. Garber and Joseph Garber, her hus-
band, to secure the payment of a coupon note executed
and delivered to James H. Tallman, of the firm of Moore
& Co., of Hartford, Connecticut, -which note was trans-
ferred before maturity for a valuable consideration, in
the ordinary course of business, by James H. Tallman to
the plaintiff herein. This loan had been negotiated
through the agency of the Nebraska & Kansas Farm Loan
Company of Red Cloud, Nebraska. As the interest cou-
pons fell due the defendants would pay the amount due
thereon to the Nebraska & Kansas Farm Loan Company
at Red Cloud, Nebraska, and it would forward the same to
the firm of Moore & Co., at Hartford, Connecticut, and
that firm would pay the same to the holder of the note and
the coupons would-then be returned through the Ne-
braska & Kansas Farm Loan Company to the defendants.
When the principal note became due the defendants Gar-
ber executed a new mortgage on the lands in controversy
to secure a new note and coupons payable to the Nebraska
& Kansas Farm Loan Company. The new note so exe-
cuted was sold and transferred by said company to one
Samuel Slocum, who was made a party defendant in this
cause of action and filed an answer and cross-petition.
The defendants Garber answered, admitting the execu-
tion of the note and mortgage and pleading payment of
the full amount due thereon to the Nebraska & Kansas
Farm Loan Company, which they allege was the duly au-
thorized agent of Moore & Co. and of the plaintiff to re-
ceive such payment. At the trial below the cross-petition
of Slocum was continued, and judgment was rendered for
the defendants Garber and against the plaintiff, and
plaintiff appeals.

Plaintiff contends that there was no evidence introduced
below tending to show the agency of the Nebraska & Kan-
sas Farm Loan Company to collect for the plaintiff the
principal sum of the note in controversy, and certainly
none in any way tending to show any authority to accept

34
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a new loan in renewal of the old one. It is a well estab-
lished rule of this court that a course of dealing by which
even the mortgagee and payee of a negotiable promissory
note has received and receipted for the interest payments
on such note from the mortgagor or his assigns will not
of itself be sufficient proof of his agency to receive and
receipt for the principal of said note, when such note is
in the hands of an innocent purchaser, for value, before
maturity. Eggert v. Beyer, 43 Nebr., 711; Stark v. Olsen,
44 Nebr., 646; Bull v. Mitchell, 47 Nebr., 647. And if
this kind of a course of dealing will not of itself prove an
agency in a party named as payee in the note, much less
would a similar course of dealing, by a stranger to the
note, tend to prove such ageney. We have looked carefully
through the evidence preserved in the bill of exceptions
in this case to see if there was anything proved beyond the
course of dealing already set out in this opinion, tending
to show any agency on the part of the Nebraska & Kansas
FFarm Loan Company to act for this plaintiff either in the
collection of the principal sum of the note or in procuring
a renewal of such note, and after a careful research we are
unable to discover anything. Nor can we find anything in
the record that tends to establish any relation, by any
course of dealing between the plaintiff and the Nebraska
& Kansas Farm Loan Company, that could give the latter
the reasonable appearance of having been clothed with the
authority of an ostensible agent by the plaintiff to per-
form such act. This court has held in the well-con-
sidered case of Moore v. Pollock, 50 Nebr., 900, “that
the power of a collecting agent by the general law
is limited to receiving for the debt of his principal, that
which the law declares to be a legal tender, or which
is by common consent considered and treated as money,
and passes as such at par, is established by all the author-
ities.” Now if we should be inclined to hold that the col-
lecting of the interest on the principal debt and the re-
mitting of same to the plaintiff by the Nebraska & Kansas
Farm Loan Company did at least tend to show an osten-
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sible agency for that purpose, still under the doctrine just
announced the only agency that it could tend to show
would be one to receive the payment of this debt in legal
tender currency, and not an agency to extend the loan.
Defendants rely on the cases of Phaniz Ins. Co. v. Wal-
ter, 51 Nebr., 182, and Thomson v. Shelton, 49 Nebr., 644,
as tending to support the judgment of the trial court in
this case. The case of Pheniz Ins. Co. v. Walter, supra,
is in some respects similar to the case at bar. In that case
the note and mortgage were executed through the same
instrumentalities as the one in the case at bar. The dif-
ference in the facts, however, which clearly distinguishes
that case from this one is that the Phenix Insurance Com-
pany, which was the holder of the note, had a course of
dealing with the Nebraska & Kansas Farm Loan Company
in which that company had acted as its collecting agent;
while in this case no such course of dealing was ever shown
to have existed between the plaintiff and that company;
and while, in the case just cited, the loan was renewed,
yet the renewal loan was sold and transferred by the Ne-
braska & Kansas IFarm Loan Company and the proceeds
thereof placed to the credit of the insurance company on
their books, and the collecting agent of the insurance com-
" pany was notified by the loan company of this collection,
and a part of this collection appears to have been paid to
the insurance company. Now in the case at bar there is
no proof at all that one cent of the money received for the
sale of the new note given to the loan company was ever
credited to Moore & Co. or to this plaintiff, or that eithex
of them was ever notified, either that the loan had been ex-
tended and a new note and mortgage taken, or that such
new note had been sold or anything received from the sale
thereof. In fact; the evidence shows that the plaintiff
never had any knowledge of the existence of the Nebraskn
& Kansas Farm Loan Company, or any dealing of any kind
whatever with it, so far as she knew. The case of Thomson
v. Shelton, supra, differs from the case at bar in this, that,
the loan was paid in money to the mortgagee and payee of



468 NEBRASKA REPORTS. [VoL. 62

Gilbert v. Garber.

the note; and in that case a course of dealing was shown
between the mortgagee and the holder of the note which
the court held was sufficient to show an ostensible author-
ity on the part of the mortgagee to collect the note for the
holder. To bring this case within that rule the payment
should have been made in money to James H. Tallman and
a course of dealing shown between Tallman, or his firm,
with the plaintiff that would cause a prudent man to be-
lieve that Tallman had been authorized to make the col-
lection for the plaintiff. ,

This case seems to stand on all fours, so far as the facts
are concerned, with the case of Richards v. Waller, 49
Nebr., 639, in which it is said: “Where payment of a nego-
tiable note secured by mortgage was made to an invest-
ment company and such payment was never forwarded to
the party to whom such note had been transferred, held,
that the mere fact that antecedent payments of interest
made in like manner had been made to be forwarded to
the transferee of such note, and had been so forwarded,
did not bind the holder of the note as to the final payment
not forwarded, it being shown by the evidence that such
holder had never in any way held out or recognized the
investment company as her agent.”

It follows from the above course of reasoning that the
judgment of the district court is not founded on sufficient
evidence to show the agency of the Nebraska & Kansas
Farm Loan Company in taking a new loan from the de-
fendants in payment of the plaintiff’s claim, but as there
has been no hearing in the court below on the answer and
cross-petition of defendant Slocum, it is recommended
that the judgment of the district court be reversed, with
directions to the lower court to enter a judgment in favor
of the plaintiff on her note and mortgage as prayed for
in her petition.

SEpGWICK and Pounp, CC., concur.

By the Court: For the reasons stated in the foregoing
opinion the judgment of the district court is reversed, with
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directions to the lower court to enter a judgment in favor
of the plaintiff on her note and mortgage as prayed for in

her petition.
REVERSED.

December 4, 1901. Reversal modified. Case reversed
generally.

PHiLip H. BENDER V. KINGMAN & COMPANY.*
FiLep Jury 10, 1901. No. 9,810.
Commissioner’s opinion, Department No. 2.

1. Fraudulent Intent Always Question of Fact, But Not Always
for Jury. While by reason of section 20, chapter 32, Compiled
Statutes, the intent of the vendor in an alleged fraudulent con-
veyance is always a question of fact, it does not follow that
such question of fact must in every case be left to the jury.

2. It is Proper to Direct Verdict, Where Evidence is Undisputed and
Conclusions Are Foregone. Where from uncontradicted evidence
all reasonable men must conclude that the vendor’s purpose in
making a sale was to hinder creditors, and that the purchaser
had notice of such intent prior to parting with the considera-
tiom, it is proper for the court to direct a verdict.

3. Admissions of Vendor in Presence of Vendee Competent. Admis-
sions of the vendor in the presence of the vendee, before the
latter parted with the consideration, as to the intent with
which the sale was made, are competent, though coming after
the vendee had taken possession, since they tend to show notice
of the vendor’s intent to the vendee.

ErroR from the district court for Thurston county.
Tried below before EVANS, J. Affirmed.

George G. Bowman, R. G. Strong and M. C. Jay, for
plaintiff in error.

James H. McIntosh, contra.

PounD, C.
This is an action of replevin involving possession of a

v *Rehearing allowed.
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stock of agricultural implements taken by defendants un-
der attachments against Weiser Bros. and claimed by
plaintiff as their vendee. The facts with respect to the
transfer from Weiser Bros. to Bender are sufficiently set
forth in the opinion in Kingman & Co. v. Weiser Bros.,
48 Nebr., 834. The trial court directed a verdict for the
defendants, and such action and the receiving of testimony
as to certain admissions made by Weiser Bros. are as-
signed as error.

Under section 20, chapter 32, Compiled Statutes, it is
undoubtedly true that the intent of the vendor in an al-
leged fraudulent conveyance is always a question of fact.
That is, certain circumstances appearing, it does not fol-
low, as a matter of law, that there was fraudulent intent,
but an actual intention to hinder, delay or defraud must.
have had a substantive existence in the mind of the vendor;
and if there was no such intent, the law will not make one
from his acts. But this question of fact differs in nowise
from any other so far as the relative functions of the court
and of the jury are concerned. Where, upon any issue of
fact, the uncontradicted evidence is such that all reason-
able men must reach the same conclusion, there is no need
of submitting the issue to a jury and a verdict may be di-
rected. HKlliott v. Carter White Lead Co., 53 Nebr., 458.
The evidence as to the intent of Weiser Bros. in making
the sale was the same as that set forth in Kingman & Co.
v. Weiser Bros., supra, and could leave no doubt in the
mind of any one that they intended to hinder and delay
their creditors and sold the property for that purpose. It
was no less clear from the plaintiff’s own testimony and
that of his witnesses that he had ample notice thereof be-
fore he parted with the consideration. He took possession
before the attachments were levied. But an inventory was
necessary to determine the exact amount to be paid, and
whether he was to give notes to Weiser Bros. or they to
pay him depended on whether the stock should prove to
exceed or should fall below the value of a certain interest
in lands to be conveyed by the plaintiff in payment or part
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payment as the case might be. A bill of sale and a con-
veyance of the real property were drawn and were depos-
ited in a bank pending the inventory, to be delivered “to
the parties entitled thereto” on its completion. Before it
was completed, notice of the intent of Weiser Bros. and of
their financial condition was brought home to the plaintiff
in more than one way, as the evidence conclusively estab-
lishes. He could and should have stopped then and there

"and rescinded, when these facts came to his knowledge.
Until he had finally parted with the consideration, he
could not claim to be an innocent purchaser. Hedrick ».
Strauss, 42 Nebr., 485.

With respect to the evidence of admissions on the part
of Weiser Bros. as to their purpose in making the sale, the
case is no less clear. While these statements were made
after plaintitf had taken possession, they were made in his
presence, pending the inventory, and before the papers
were exchanged. They were evidently received not to show
the intent of the vendors, but to show that the vendee had
knowledge of it. Coming before he parted with the con-
sideration, they were clearly admissible for that purpose,
and, under repeated rulings of this court, were sufficient
to establish such notice. Karll ». Kuhn, 38 Nebr., 539;
Temple v. Smith, 13 Nebr., 514.

We recommend that the judgment be affirmed.

SEpewIicK and OLDHAM, CC., concur.

By the Court: For the reasons stated in the foregoing
opinion the judgment of the district court is

AFFIRMED.
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STURDEVANT BROTHERS & COMPANY V. FARMERS & MEg-
CHANTS BANK OF RUSHVILLE.

Fuep JuLy 10,1901. No. 10,060,
Commissioner’s opinion, Department No. 2.

1. Cashier Can Not Obligate Bank on Undertaking, Where It Has No
Interest. A cashier of a bank has no authority, merely by virtue
of his office, to obligate the bank upon an undertaking in re-
plevin in a cause wherein the bank has no interest.

2. Bank Can Not Pledge Credit as Accommodation in Judicial Pro-
ceeding. It is not within the powers of an incorporated state
bank to pledge its credit, as a mere matter of accommodation,
by executing undertakings in judicial proceedings.

3. Where an Obligation is so Clearly Ultra Vires that No One Can
.Be Misled, No Estoppel Arises. Where an incorporated bank
becomes surety in such an undertaking, no estoppel to assert
want .of power to incur the obligation arises solely upon the
ground that other parties have been misled and acted in re-
liance thereon to their disadvantage, since the obligation was
s0 clearly ultra vires that the parties must have known it and
taken their chances of the corporation carrying it out.

4. The Bank Will Only Be Estopped Where It Has Acquired and
Retains Property by Means of the Contract. In such cases,
the corporation will be held estopped only where it has ac-
quired money or property by means of the contract in excess
of its powers, and, having retained the same or the proceeds
thereof, sets up want of power against the party seeking to
enforee it.

5. In Replevin, Defendant Being Required to Object to an Insuffi-
cient Surety, Can Not Rely on Estoppel by the Delivery of
Property to Plaintiff. The statutes make it the duty of a de-
fendant in replevin to except to insufficient sureties upon the
undertaking; and hence, where want of power in the surety is
palpable, he can not rely upon delivery of property to the
plaintiff by the sheriff as estopping the surety to make such
defense,

ERROR from the district court for Douglas county.
Tried below before KBYSOR, J. Affirmed.

Michael F. Harrington, Will H. Thompson and James
M. Kerr, for plaintiffs in error.
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 William V. Allen, Willis E. Reed and Harrison C.
Brome, contra.

Argued orally by Will H. Thompson, for plaintiffs; by
Willis B. Reed, contra. '

Pounp, C.

This action was brought upon an undertaking in re-
plevin, executed in the name of the defendant bank by its
cashier. Trial was had to the court, without a jury, and
the plaintiff prosecutes error from a judgment in favor
of the defendant. The facts are substantially undisputed,
and the only questions argued relate to their legal effect.
At the time the undertaking in question was given, the de-
fendant was a corporation organized under the state bank-
ing act. There were five stockholders: J. H. Armstrong,
owning fifty-five shares; W. W. Wood, twenty shares; one
Weeter, a non-resident, twenty shares; and W. D. Arm-
strong, the cashier, five shares. J. H. Armstrong was
president and had the active management of the business.
W. D. Armstrong was cashier, and these two, with Mr.
Wood, who was vice-president, were directors. In No-
vember, 1890, one Ross, being about to bring an action of
replevin against Sturdevant Bros., the plaintiffs herein,
applied to Mr. Wood, who was a lawyer in Rushville, and
had no part in the active management of the bank, to fur-
nish a surety upon the required undertaking as an ac-
commodation. Mr. Wood was not a proper surety under
- our statutes, and he referred Ross to W. D. Armstrong,
at the same time cautioning the latter not to sign such a
bond without the very best indemnity. W. D. Armstrong
took an indemnity bond running to the bank and executed
the required undertaking in the bank’s name, signing it
«Farmers & Merchants Bank of Rushville, by W. D. Arm-
strong, cashier.” The sheriff accepted this undertaking
and delivered the property in controversy to Ross. Trial
was had about a month later, which resulted adversely
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to Ross, and the property having been sold and disbosod
of by him after delivery under the writ, and the alterna-
tive judgment for its value remaining unsatisfied, suit was
brought on the undertaking. The president and manager
of the bank was absent at the time the undertaking was
executed and did not even know that any person in the
bank was upon the replevin undertaking till after trial
and judgment in the replevin suit, nor did he know the
exact status of the matter till about eight months after
the bond was signed. Mr. Wood, as the evidence shows,
had nothing to do with the conduct of the bank’s business,
but devoted his attention to the practice of law. Hence we
do not think that his suggestion,made at his law office, that
Ross apply to the cashier for a bond, is to be interpreted
as an act in his capacity of director. He afterwards ap-
peared in the cause as counsel, and the suggestion was
evidently made as a lawyer, and not as a director of the
corporation. What he may have said in his law office,
while not engaged in the business of the banl\, was not
binding upon it. Merchants Bank v. Rudolf, 5 Nebr., 527.
As the case stands, then, the bank must be held, if at all,
by reason of the act of its cashier in executing the under-
taking in its name. We feel clear that such an act was not
within his authority, real or apparent, and we do not see
how any one could have supposed that it was. The pen-
alty of the bond and the amount for which judgment is
sought are each within very little of the entire capital
stock of the bank. Certainly the pledging of the bank’s
credit for so considerable an amount, as a mere accommo-
dation, without benefit or advantage to the institution,
was an act which ought to have received the serious con-
sideration of the directors, if it could have been done at
all. It is undisputed that the cashier had no actual au-
thority so to do, and that the opinion of the directors was
never taken. That it was not within his ordinary or
ostensible authority is well settled. Bank of Commerce v.
Hart, 37 Nebr., 197; Rich v. State Nat. Bank, 7 Nebr.,, 201;
Merchants Bank v. Ru(lolf, 5 Nebr., 527; Chase v. Swift
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& Co., 60 Nebr., 696; Western Nat. Bank v. Armstrong,
152 U. 8., 346; Farmers & Merchants Nat. Bank v. Smith,
77 Fed. Rep., 129; State Nat. Bank v. Newton Nat. Banlk,
66 I'ed. Rep., 691; 4 Thompson, Corporations, secs. 4754,
4762. In Farmers & Merchants Nat. Bank v. Smith it
was held that it was not within the powers of the bank
to engage in the business of selling mortgage bonds on
commission, and that no act of an officer in excess of the
corporate powers could be said to be within the scope of
his customary authority. In Western Nat. Bank v. Arm-
strong the court say, in speaking of a transaction out of
the usual course of banking: “Such transactions would
be so much out of the course of ordinary and legitimate
banking as to require those making the loan to see to it
that the officer or agent acting for the bank had special
authority.” Some attempt was made, indeed, to show that
it was customary for banks in this state to execute bonds
and undertakings in judicial proceedings. But the evi-
dence shows merely that officers of banks as individunals
were in the habit of accommodating each other and their
customers, and falls far short of showing that the corpora-
tions themselves ever engaged in such practice. Even if
the conversation of Ross and Wood out of the bank and
the act of the cashier thereafter could be construed as an
act of a majority of the directors, we do not think that the
execution of a replevin undertaking in an amount nearly
equaling the entire capital stock of the bank, as an aec-
commodation, in a cause wherein the bank had no interest,
was within the powers of the bank, so that, of itself, the
act of a majority of the directors could bind it. Western
Nat. Bank v. Armstrong, 152 U. 8., 346; Farmers & Mer-
chants Nat. Bank v. Smith, 77 Fed. Rep., 129 ; Commercial
Nat. Bank v. Pirie, 82 I'ed. Rep., 799 ; Lucas v. White Line
Transfer Co., 70 Ia., 541, 30 N. W. Rep., 771. . Where so
extravagant a liability is incurred without benefit to the
bank and as a mere accommodation, the intercsts of de-
positors and stockholders have to be taken into account.
It would be highly impolitic to permit the money of de-
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positors placed in a bank on the faith of its capital, to be
imperiled by sanctioning such transactions. If the act is
of a nature which public policy or the very nature of the
corporation prohibits it from doing, there could be no
ratification. Thompson v. West, 59 N ebr., 677. Thus, in
Lucas v. White Line Transfer Co., supra, the officers of a
corporation engaged in the freight and transfer business
signed its name to a bond as surety for a third person by
way of guaranty of his credit. Afterwards the president
of the company wrote a letter in its name agreeing to pay
the amount called for by the bond. It was held that
neither act created any liability. But even if the act here
in question be held not to be of this class but to belong
rather with such unauthorized transactions as that in-
volved in State v. Bank of Hemingford, 58 Nebr., 818,
and to be capable of ratification, yet we do not think
any ratification has been shown. Cases such as the one
last cited, where the bank enters into a systematic course
of unauthorized dealing in merchandise, keeping and re-
taining the merchandise or its proceeds, are very different
from the one at bar. This case is to be compared rather
to Western Nat. Bank v. Armstrong, 152 U. 8., 346, where,
as the court said, it did not appear “that the bank ever
got a penny of the borrowed money or any benefit or ad-
vantage whatever by reason of the transaction.” The
pledge of the bank’s credit in this case was on its face
purely an accommodation. The bank could in no possible
way be better off by reason of such gratuitous assumption
of liability. )

It is argued that the bank is éstopped to assert want
of authority by reason of silence on the part of its officers
till after the trial of the replevin suit, and the retaining
of an indemnity bond furnished by the plaintiff in re-
plevin. But it appears that the chief managing officer of
the bank and principal stockholder therein had no knowl-
edge of the manner in which the bond had been executed
till after the replevin case had been tried, and that he
repudiated the act at once when he learned what had been
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done, and caused the cashier to be removed. Silence while
ignorant of the facts was no ratification (Western Nat.
Bank v. Armstrong, 152 U. S., 346) ; if silence could in
any event be treated as a ratification of such an act. Ger-
man Nat. Bank v. First Nat. Bank, 55 Nebr., 86. Nor do
we think that, had the facts been known, silence co:ld be
held to work an estoppel in a case of this kind, since the
- undertaking was so clearly outside of the bank’s powers
that no one had any cause to be misled thereby or to sup-
pose that he was doing more than take his chances of per-
formance. 5 Thompson, Corporations, sec. 6009; Lucas
v. White Line Transfer Co., 70 1a., 541, 30 N. W. Rep., T71.
The principle that a corporation, which has entered into
a contract in excess of its powers and received the fruits
- or benefits thereof, will not be permitted to set up want
of authority is not applicable to this comtroversy. The
cases coming under that principle will be found to be -
those wherein the corporation has “acquired money or
property by means of a contract in excess of its powers,
and then, when the other party contracting seeks to en-
force against the corporation the obligation which it
has assumed therein, pleads that it had no power to
enter into the' contract, and at the same time keeps
the money or the property” 5 Thompson, Corpora-
tions, sec. 6018. With respect to the indemnity bond
taken by the cashier when he executed the replevin
undertaking, it may be observed that the bank is not as-
serting, nor has it asserted, any rights under that bond.
Nothing whatever has accrued to the bank’s advantage by
reason of it. TFurthermore, no act of the directors adopt-
ing or accepting such indemnity is shown. In this respect
German Nat. Bank v. First Nat. Bank, supra, is analogous.
It is said also that the bank is estopped to claim that the
act was beyond its powers because the property replevied
was taken away from the now plaintiffs by virtue of the
undertaking. But the bank did not deprive the plaintiffs
of any property. The sheriff was not bound to and should
not have delivered the property upon such an undertaking.
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The parties should not have acquiesced in his so doing by
failure to except as required by law or to make objection
at any time. The insutfficiency of the surety on the unde:-
taking was palpable, and the sheriff and the plaintitts
herein are fully as much to blame as the bank. Having
themselves to blame for resting so long upon such doubt-
ful security, plaintiffs may not invoke the rule as to in-
cidence of liability where one of two innocent parties must
suffer.
We recommend that the judgment be affirmed.

SEDGWICK and OLpHAM, CC., concur.
By the Court: Tor the reasons stated in the foregoing
opinion the judgment of the district court is

AFFIRMED,

CHARLES GROTTE V. SAMUEL N. WEIL & COMPANY.
FiLED JULY 10, 1901. No. 10,241.
Commissioner’s opinion, Department No. 3.

1. Retiring Partner is Liable for Debts of Firm, Unless Released
by Creditors. A retiring partner remains liable for all the ex-
isting debts of the firm to the same extent as if he had not re-
tired. The agreement between him and the remaining partner,
that the remaining partner will assume and pay all existing
debts of the firm while valid as between themselves, can not
change their relation to the creditors, unless the creditors be-
come parties thereto. ’

2..Diligence is Required on the Part of Creditor. The creditor of
the firm, after notice comes to him of the retirement of one
partner and the assumption of the firm debts by the other
member, should deal with reasonable diligence in the manage-
ment of any securities in his hands for the payment of his
claim, and exercise due caution in seeing that no advantage is
taken of the retiring partner; but this is all that can be re-
quired.

ERrrorR from the district court for Douglas county.‘
Tried below before DicKINsON, J,  Affirmed.
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O’Ncill & Gilbert, for plaintift in error.

B. . McGilton, Montgomery & Hall and C. A. Goss,
contra.

Dyurrig, C.

Charles Grotte, the plaintiff in error, and Katy Grotte
were partners engaged in the wholesale liquor business in
the city of Omaha, and in July, 1895, the partnérship be-
came indebted to Weil & Co., of Cincinnati. On October
2, 1895, Charles Grotte sold his interest in the business to
his copartner, Katy Grotte, she on her part agreeing to
pay all outstanding liabilities of the firm and to hold him
harmless from the same. October 3, 1895, what appears
to be a circular letter was sent to Weil & Co. in which it
was stated that Charles Grotte had retired from the firm
and had no further interest therein, and that the new man-
agement had assumed and would pay all indebtedness.
This letter was received by Weil & Co. in due course of
mail. On October 4, Charles Grotte wrote a personal let-
ter to Weil & Co. in which he stated that he had retired
from the firm of Grotte & Co., and soliciting employment
as traveling salesman for them. To this letter Weil & Co.
replied on October 6, in which letter they called attention
to the indebtedness of Grotte & Co., and said, “You are
aware you are responsible to us for this debt.” March 9,
1896, the indebtedness due Weil & Co. had been reduced
to $296.80, and on that date Katy Grotte executed her note
to Weil & Co. for the amount, Matthew A. Hall becoming
surety thereon. This note was taken by the law firm of
McCabe, Wood, Elmer & McGilton, to whom Weil & Co.
had sent the account for collection. We wish to remark
here that the plaintiff in error insists that Weil & Co. took
this note in payment of the account, while defendants in
error claim that the note was taken as collateral security
and without prejudice to the right of Weil & Co. to sue the
account any time. The note, when received by Weil & Co.,
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was discounted at a bank in Cincinnati, and at its ma-
turity the Cincinnati bank sent it to Omaha for collection,
where it was protested for non-payment, returned to the
Cincinnati bank and taken up by Weil & Co. The ac-
count of Grotte & Co. was credited with the amount of the
note when received, and the account closed, but upon the
note being protested and returned to Weil & Co., the
account was charged with the amount of the note. On
again coming into possession of the note Weil & Co. sent
it to their attorneys in Omaha for collection, and when
payment was demanded of Hall, the surety, he requested
the attorneys to commence suit on the account, promising
when judgment was obtained to purchase the judgment.
At a later date, and as testified to by Hall and McGilton,
who had the note in charge, Hall gave his personal check
for the amount of the note, not as payment, nor to be sent
to Weil & Co., but as an evidence of his good faith in agree-
ing to purchase any judgment that might be obtained
against the members of the firm of Grotte & Co. on the
account, it being understood that McGilton was to hold
the check in his own possession until after the trial of the
cause. Suit was brought on the account in the county
court against the firm of Grotte & Co. and the individual
. members thereof, and judgment entered for the plaintiff in
said action. Charles Grotte appealed to the district court,
and the court, after the evidence was closed, directed the
jury to return a verdict for the plaintiff, and from a judg-
ment entered on this verdict the plaintiff in error has
brought the case to this court. After the entry of judg-
ment in the county court, Hall borrowed money from one
Montgomery, with which he purchased the judgment from
Weil & Co. and took an assignment thereof to Montgomery.

Several errors are assigned, but the material question
for our consideration is whether the court erred in direct-
ing a verdict for the plaintiff. If the court was right in
directing a verdict, the other errors assigned and argued
are immaterial. The plaintiff in error is undoubtedly
right in his contention that after a sale of his partnership
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interest to Katy Grotte, one of the considerations of which
was that she should assume and pay the firm indebtedness,
she, as between themselves, became the principal debtor,
and he a surety. Did Charles Grotte occupy the relation
of a surety to Weil & Co.? At the time Grotte & Co. pur-
chased from Weil & Co. the goods on account of which this
indebtedness was contracted the firm of Grotte & Co.,
Charles Grotte and Katy Grotte, the individual members
of the firm, were each and all primarily liable for the debt,
and the question is, can two parties, each being primarily
responsible to a creditor for the payment of a debt, change
the relation of one of them by some agreement among
themselves and to which the creditor is not a party, in
such a way that one of those shall become a surety only
for the payment of the debt and change-the relation exist-
ing between them and the creditors so as to require the
creditor to deal with that party as though he had been a
surety only at the inception of the account? This is still
an open question in this state, and as the courts of the
country are divided, we are at liberty to adopt the rule
that we see fit, and one which we think is the better rule.
The following cases hold that partners, by an agreement
among themselves, may make one partner a surety for the
payment of the firm creditors and compel the creditors,
in the collection of their claim, to deal with him upon the
strict rules applicable to the rights of a surety: Stone v.
Chamberlin, 20 Ga., 259; Hoopes v. McCan, 19 La. Ann,,
201 ; Barber v. Gillson, 18 Nev., 89; Bell v. Hall,5 N. J. Eq.,
4775 Millerd v. Thorn, 56 N. Y., 402; Colgrove v. Tallman,
67 N. Y., 95; Qates v. Hughes, 44 Wis., 332. The cases
holding a contrary doctrine are: Mason v. Tiffany, 45 111,
392; Williams v. Boyd, 75 Ind., 286; Aiken v. Thompson,
43 Ta., 506; Rawson v. Taylor, 30 Ohio St., 389 ; Whittier
‘v. Gould, 8 Watts [Pa.], 485; Morton v. Richards, 13 Gray
[Mass.], 15; McCoy v. Jack, 34 S. E. Rep. [W. Va.], 991.
The general rule relating to all contracts is that the par-
ties thereto can not change their relation to each other
except by a new contract to that effect based upon some
35
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new consideration. This rule, in its application to cases
like the one under consideration, is spoken. of by Judge
Story in the following language: It frequently happens,
that upon the retirement of one partner, the remaining
partners undertake to pay the debts and secure the credits
of the firm. This is a mere matter of private arrangement
and agreement between the partners; and can in no re-
spect be admitted to vary the rights of existing creditors
of the firm.” Story, Partnership, sec. 158. We do not
wish to be understood as holding that the creditors of a
firm, upon learning that one partner had retired, will not
be held to the duty of acting in good faith in the manage-
ment of security placed in his hands for the payment of
his claim, or in the preservation of liens and in the appli-
.cation of payments made. Should the creditors fail, after
notice to perform these duties, and such failure result in
damage to the retired partner, it might well be regarded
in a court of equity as cause to release him, at least to the
extent of his damage. In such case the terms of the con-
tract have not been changed; but the fact that new rela-
tions had arisen between the partners, by which one as-
sumes as between them the burdens of all, might well call
upon the creditors to act in such way as not to injure the
retiring partner. We can not, however, go to the extent
of holding that a contract upon which two persons agree
with a third to be jointly and primarily liable for a debt
can be changed by the agreement of the debtors them-
selves 8o as to require the creditor to accept omne as
a principal debtor and the other as a surety for its
payment. With this as our view of the law, and with
the remark that we can not discover in the record any
bad faith on the part of Weil & Co. in the steps taken for
the collection of their claims, it becomes unnecessary to
examine other matters discussed in the brief of counsel
for the plaintiff in error. We might say, however, that it
appears to us that there was no consideration whatever
existing for the note given by Mr. Hall. The evidence is
undisputed that when the note was taken, McGilton, who
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held the claim for collection, refused to make any agree-
ment for the extension of time, and expressly reserved the
right to sue the account whenever he saw fit. It was ex-
pressly agreed that this note should be held as collateral
security, and a sale of the note by Weil & Co., if to discount
it means that a sale was made, would simply be a conver-
sion of the note upon the part of Weil & Co. The evidence
is also undisputed that the check given by Hall was not
to be used in the payment of this claim, but was to be
hetld by McGilton in the nature of a security that Hali
would perform his agreement and buy whatever judgment
Weil & Co. might recover upon their account against
tirotte & Co. and the partners of that firm.

We discover no error in the record, and recommend that
the judgment of the district court be affirmed.

AMES and ALBERT, CC., concur.

By the Court: For the reasons stated in the foregoing
opinion the judgment of the district court is

ATFFIRMED.

WILLIAM GLOVER ET AL, V. HARGADINE-MCKITTRICK DRy
Goons COMPANY ET AL.

FiLep JuLy 10, 1901. No. 10,168,
Commissioner’s opinion, Department No. 3.

1. Demurrer for Want of Equity, Presents the Question of Whether
Plaintift Has Adequate Remedy at Law. When a petition is
evidently framed for the purpose of setting out an equitable
cause of action, a general demurrer thereto is equivalent to a
demurrer for want of equity under the former practice, and
presents the question whether the plaintift has an adequate
remedy at law.

2. In Action to Set Aside Fraudulent Conveyance. Vendor Always
Proper, But Not Always Necessary, Party. The vendor in a
conveyance alleged and proved to have been fraudulently made
and to be for that reason void as against creditors is always a
proper, but not in all cases a mnecessary, party to an action by
the latter to set the instrument or transaction aside, If he has
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reserved or retained mo title or interest in or lien upon the
property, but has parted with it both absolutely and completely,
he has no rights to be affected by the result of the litigation
and his presence may be dispensed with.

3. Garnishment: LiEN: ACTION FOR DAMAGES: CREDITOR’S BILL. By
proceedings in garnishment, an attachment or judgment cred-
itor may acquire a lien upon personal effects in the possession
of a vendee who has acquired them by means of a sale or
transfer fraudulent as against the creditors of the vendor, and
in a case in which an action for damages, as at the common
law, would not afford an adequate remedy, the lien may be
enforced in equity by an action in the nature of a creditor’s
bill.

ERROR from the district court for Hamiiton county.
"T'ried below before SEDGWICK, J. Affirmed. ‘

E. B. Carr, George B. France and Tibbets Bros., Morey
& Anderson, for plaintiffs in error.

Heiner & 8mith, contra.

AMES, C.

This is a proceeding in error to review a decree by
Judge Sedgwick, sitting in the district court for Hamil-
ton county. On the 5th day of September, William R.
Smith, who was a merchant in business at the city of
Aurora, in that county, made a sale and delivery, which
the court found, upon sufficient evidence, to be fraudulent
and void as to creditors, of all his stock in trade to the
ahove-named plaintiffs in error. On the 6th day of Oc-
tober, 1896, the defendants, Hargadine-McKittrick Dry
Gioods Company, obtained a judgment against Smith in
the county court, and on the same day, after execution
returned “no goods,” procured a summons in garnishment
to be issued and served on Glover and Farney, who, on the
2d day of November, answered, denying the indebtedness
to Smith or the possession of any money or property be-
Jonging to him. On the 7Tth day of that month the dry
goods company began this action by a petition commonly
called a creditor’s bill, reciting the proceedings in the
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county court and praying to have the conveyance of his
goods by Smith set aside as fraudulent as to creditors and
a sufficient amount of ‘the goods or of the value or pro-
ceeds of them applied to the satisfaction of their judgment.
On the 7th day of September the defendant, the Hamilton
County Bank, also began an action in the district court
against Smith and caused an order of attachment to be
issued and to be served, together with a notice in garnish-
ment, upon the fraudulent vendees. This action proceeded
to judgment upon December 7, and three days afterwards
the garnishees made answer to the same effect as that made
by them in the other case in the county court. Upon both
" answers the garnishees were discharged. To this action
the Hamilton County Bank was made a party, but Smith
was not. - The former, in due season, filed an answer and
cross-petition, setting forth the proceedings in its action
against Smith and in other respects substantially like the
petition of the plaintiffs. To these pleadings, separately,
the plaintiffs in error filed demurrers upon three grounds,
of which the first and third only are insisted upon in
argument, namely, that there is a defect of parties de-
fendant, and that the petitions do not state facts sufficient
to constitute a cause of action against them. On December
5, after garnishment proceedings in the county court had
been concluded and while those in the district court were
pending, but after the beginning of this action, Smith
made a general assignment for the benefit of his ereditors.
Both demurrers were overruled, and the plaintiffs in error
- filed answers, which, for the purpose of this opinion, may
be regarded as general denials, with the addition of spe-
cially pleading as separate defenses, the proceedings in
garnishment and their discharge therein and the making
of the assignment for the benefit of creditors. To these
two special defenses the court sustained demurrers.
Plaintiffs in error then made a written demand for a trial
by jury, which was denied, and the cause proceeded by the
usual course to a decree finding all the issues joined in
favor of the plaintiff and cross-petitioner, and adjudging
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a first lien on the property in controversy in favor of the
plaintiffs in error for moneys alleged in their answer and
proved to have been disbursed by them in payment ot
taxes, and a second lien in behalf of the plaintiff and cross
petitioner and providing for the satisfaction of the same
out of the proceeds of the stock of goods which had been
sold and disposed of by the defendants in the action during
its pendency.

If the demurrers to the petition and cross-petition were
properly overruled, the exception to the denial of the
motion for a trial by jury was not well taken. When a
petition is evidently framed for the purpose of setting out
an equitable cause of action, a general demurrer thereto
is equivalent to a demurrer for want of equity under the
former practice, and .presents the question whether the
plaintiff has an adequate remedy at law. Gullickson v.
Madsen, 87 Wis., 19, 87 N. W. Rep., 965, and cases cited.
The vendor in a conveyance alleged and proved to have
been fraudulently made, and to be for that reason void as
against creditors, is always a proper, but not in all cases
a necessary, party to an action by the latter to set the in-
strument or transaction aside. If he has reserved or re-
tained no title or interest in or lien upon the property,
but has parted with it, both absolutely and completely, he
has no rights to be affected by the result of the litigation
and his presence may be dispensed with (Potter v. Phillips,
44 Ta., 353, 357; Campbell v. Jones, 25 Minn., 155; Smith
t. Grim, 26 Pa. St., 95) ; and the case is the same when it
is sought to enforce a lien against the property. McCor-
mick v. Lawton, 3 Nebr., 449. If, by reason of the garnish-
ment proceedings, or the pendency of the action, or both,
the defendants in error had acquired liens upon the prop-
erty, or the same had been taken into the custody of the
law at the time of the making of the assignment for the
benefit of creditors, that instrument was wholly inopera-
tive upon it. The investigation is, therefore, narrowed to
the inquiries whether, by the means mentioned, the de-
fendants in error acquired liens upon the property or
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placed it 4w custodia legis, and if so, whether their rights
are enforceable to'this action in equity. To the first two
of these questions this court has already given an answer
plainly deducible from the statute. The statute enacts,
“An order of attachment binds the property attached
from the time of service and the garnishee shall stand lia-
ble to the plaintiff in attachment * * * from the time
he is served with the written notice,” etc. Code of Civil
Procedure, sec. 212. Now, it is provided by preceding sec-
tions that the order of attachment shall be served upon
the garnishee, together with the notice, and the return of
the officer shall show the names of the garnishee and. the
time of service upon each. All the accessible property
levied upon is taken into the actual possession of the officer
and is, of course, bound from the date of the levy, so that
express legislation to that effect is unnecessary, and the
word used in section 212 is not “levy,” but “service,” hav-
ing evident reference to the same term in the preceding
sections relative to the process of garnishment. But to
bind specific property for the payment of money or the do-
ing of any other act, is the very definition of a lien. This
court accordingly held in Reed v. Fletcher, 24 Nebr., 435,
not only that the plaintiff in attachment undoubtedly ac-
quires an equitable lien by the garnishment proceedings
upon the effects in the hands of the garnishee, but that by
such proceedings the property is taken into the custody
of the law so that it can not hereafter, pending the pro-
ceedings, be actually seized upon mesne or final process
against the debtor. To the same effect is Northfield Knife
Co. v. Shapleigh, 24 Nebr., 635, in which case execution
creditors were enjoined from levying their writs upon
property in the hands of the garnishee and it was held
that if the latter should abandon the property, the court
would appoint a receiver to administer the trust. The
doctrine of these cases is reaffirmed in Grand Island Banl:-
g Co. v. Costello, 45 Nebr., 119, and the matter ought
now to be considered as finally set at rest. (‘ounsel for
plaintiffs contends, adversely to his argument in support
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-of the demurrer for defect of parties, that only such ef-
fects are reached by garnishment as the debtor himself
might, in its absence, have asserted a right or title to; and
shat as it is shown by the circumstances of thig case, that
the debtor parted absolutely and completely with all his
- right, title and interest in the property, there was nothing
in the hands of the garnishee, upon which the proceedings
in garnishment could lay hold and that the garnishee, after
his answer, having been discharged by order of the court,
the proceedings had then come to an end. If this was true,
then, as is said in Northfield Knife Co. v. Shapleigh, supra,
“proceedings in garnishment would be an expensive farce,
which would give the attaching creditor no rights under
the attachment.” The lien is created, not by the answer
of the garnishee, and the order of the court thereon, but
by the process and service upon the garnishee, and is af-
fected by no interlocutory order of the court so long as in
one case the attachment remains in force, or in the other
the judgment remains unpaid; provided, of course, pro-
ceedings for its enforcement shall be begun within the stat-
utory period of limitations. There is no force in the ob-
jection that property parted with by the debtor in fraud of
his creditors is not charged with the lien. As to the cred-
itors, it is still his property, and, as was held by the court
in Smith v. Sands, 17 Nebr., 498, the fraudulent vendee
takes and holds the property in trust for the creditors.
All that, in such case, the garnishment does is to convert
what was before a trust for all the creditors, generally, into
specific trusts in behalf of the persons suing out the pro-
cess. The above cited decisions of this court seem also to
have sufficiently settled the question of practice. The
statute enacts that the lien may be enforced by an action.
An action has been aptly defined to be “any proceeding in
a court of justice for the enforcement or protection of a
right or the redress or prevention of a wrong.” The statute
does not provide what shall be the particular nature of the
action; and the fact that the lien is created by statute,
indicates nothing in that regard. The nature of the action
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is, as in other cases, to be determined by the character and
circumstances of the litigation. Where an ordinary suit
at law will afford an adequate remedy, it should, doubtless,
be employed; but when, as in the case at bar, there is a
fraudulent conveyance to be set aside and conflicting liens
to ascertain and adjust, and the fraudulent vendee is dis-
posing of the goods and converting.them to his own use, so
that an accounting is requisite, the forms and machinery
of a common law action are manifestly unsuited to the situ-
ation, and incapable of affording adequate relief, and there
is no reason why resort may not be had to equity.

For the foregoing reasons it is recommended that the
judgment of the district court be affirmed.

DurFIE and ALBERT, CC., coneur.

By the Court: For the reasons stated in the foregoing
opinion the judgment of the district court is .

AFFIRMED.

UNIVERSITY OF MICHIGAN, APPELLANT, V. ANNA MCGUCKIN,
ADMINISTRATRIX, APPELLEE.*

FLep JuLy 10,1901, No. 10,080.
Commissioner’s opinion, Department No. 3.

1. Marriage Is a Civil Contract. In this state marriage is a civil
contract, and whenever the minds of parties, capable of enter-
ing into such a contract with each other, meet in a common
consent, thereto, at the same time, there is a valid marriage.

2. Facts Will Not Be Reviewed in Absence of Bill of Exceptions.
In the absence of a bill of exceptions the findings of the trial
court on a question of fact will not be reviewed.

3. Answer Sufficient. Answer examined, and held to contain a suffi-
cient averment of marriage between the defendants, when as-
sailed for the first time on appeal.

ApPEAL from the district court for Douglas county.
Heard below before KEYSOR, J.  Affirmed.

*Rehearing allowed.
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“Wright & Thomas and Wright & Stout, for appellant:

This action was brought to foreclose a mortgage exe-
cuted by Daniel L. McGuckin. After the commence-
ment of the action, it was discovered that defendant
Anna McGuckin was living with her co-defendant Daniel
McGuckin, claiming to be his wife. By leave of court,
she was made a party defendant, for the purpose of
cutting out any claim of right she might assert in
or to the property. She abpswered, setting up that
she was and is the wife of Daniel McGuckin. The
court held, as a conclusion of law, that Anna McGuckin
was the wife of Daniel L. McGuckin at the date of the
execution of the mortgage, and that the property in ques-
tion was the homestead of Anna McGuckin. '

The fact of copulation after a promise per verba de fu-
turo, is simply evidence presumptive of a promise de pra:-
senti. The fact of living together, is not itself marriage.
It is simply presumptive evidence that a promise was
made. The court can not, under these findings of fact, in-
dulge in any presumption. The simple question left for
the court to decide is whether a promise per verba de fu-
turo cum copula,* spoken and performed when the parties
were incapable of entering into the marriage relation, con-
stitutes a marriage. As to what constitutes a common law
marriage: Duncan v. Duncen, 10 Ohio St., 181, 183 ; Bar-
nuwm v. Barnwn, 42 Md., 251, 297; Stoltz v. Doering, 112
I1L, 284 ; Crymblc v. Crymble, 50 111. App.,544 ; Cartwright
v. McGown, 121 111., 388; Cheney v. Arnold, 15 N. Y., 345 ;
Holmes v. Holines, 1 Abbott (C. C.), 525, 538; Cram v.
Burnham,5 Me., 213 ; Carter v. Parker,28 Me.,509; Collins
». Collins, 80 N. Y., 1, 11; Goldbeck v. (foldbeck, 18 N. J.
Eq., 42; Robertson v. State, 42 Ala., 509 ; Clark v. Cassidy,
64 Ga., 662, 666; Estate of Beverson, 47 Cal.,621; Van Tuyl
v. Van Tuyl, 57 Barb. [N. Y.], 235; Ahlberg v. Ahlberg,
24 N. Y. 8, 919; State v. Worthingham, 23 Minn., 528.

*By words concerning [the] future with copulation.
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A\ homestead may be abandoned by wife while husband
is still living. Dickmaen v. Birkhauser, 16 Nebr., 686.

I. R. Andrews and J. J.Breen, contra.

ALBERT, C.

This action was brought by Elizabeth H. Bates against
Daniel L. Mc¢Guckin and Anna McGuckin to foreclose a
mortgage, executed by the first-named defendant to the
plaintiff. Anna McGuckin resisted: the foreclosure on the
ground that at the time of the execution of the mortgage,
and at all times subsequent thereto, she was the wife of
her co-defendant, and that the mortgaged premises was
their family homestead; that the mortgage, not having
been signed and acknowledged by her, was void. The re-
ply was a general denial. A trial of the issues joined re-
sulted in a finding and decree in favor of the defendant, to
reverse which the case is brought to this court on appeal.
For reasons not necessary to state in detail the case is now
prosecuted under its present title.

The first question presented is whether the findings of
the trial court are sufficient to sustain the decree. The
appellant challenges the sufficiency of the finding on two
grounds, which will be considered in their order.

It is first urged that the findings do not establish a
marriage between Anna McGuckin and her co-defendant.
The finding on this point is as follows:

“4. The court further finds that the said Anna Mec-
Giuckin entered the home of Daniel L. McGuckin in the
month of April, 1880, as housekeeper for Daniel L. Me-
Gruckin ; that she was then the wife of James Lavelle; that
at the solicitation and expense of Daniel L. McGuckin, she
commenced an action for divorce against said James: La-
velle, in Burt county, Nebraska, and that a divorce was
granted her on May 4, 1880, in the district court of Burt
county, Nebraska ; that at the time of the filing of her peti-
tion in Burt county, Nebraska, she was living in Burt
county, Nebraska, and that her parents with whom she had
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made Ler home since separating from said James Lavelle,
were residing in said Burt county, Nebraska.

_“6. That in April, 1880, Daniel L. McGuckin was a mar-
ried man and that he obtained his divorce from his wife
in August, 1880, and that said Anna McGuckin did not
know of the fact that Daniel L. McGuckin was married
until May 4, 1880; that at a time prior to the obtaining
of her divorce, to-wit, on May 4, 1880, said Daniel L. Me-
Guckin and Anna McGuckin promised to marry as soon
as she should get her divorce, and that they commenced
cohabiting together at that time and continued to so co-
habit until April, 1893 ; that the said Daniel L. McGuckin
again promised to marry the said Anna McGuckin after
she got her divorce and before he obtained his divorce, and
promised that he would so marry her as soon as he could
procure a divorce from his wife; that pending his action
for divorce they cohabited as husband and wife and held
each other out to the world as husband and wife, and that
no marriage ceremony was ever performed, and that she
continued to live with and cohabit with ‘the said Daniel
L. McGuckin until the spring of 1893 ; that they announced
themselves as husband and wife to her relatives and so
conducted themselves wherever they went; that he intro-
duced her as his wife in society and in the church, and
spoke of her as his wife in stores where they traded; ad-
dressed her as Mrs. McGuckin in the presence of company,
paid her bills and supported her as his wife; that Daniel L.
McGuckin gave her an engagement ring and a wedding
ring; that she gave birth to five children, whose paternity
Mr. McGuckin has always acknowledged, and who were
duly baptized in the Catholic church as children of legally
married parents; four of said children are still living ; that
the promises above made were the only promises ever
made, and that no new promise was made after the obtain-
ing of the divorce by Daniel L. MeGuckin, nor was there
any apparent change in their manner of living, or holding
themselves out as husband and wife.”

In our opinion, the foregoing is a finding of a marriage
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between the parties. Marriage, in this state, is purely a
civil contract, and whenever the minds of parties, capable
of entering into a marriage contract with each other, meet
in a common consent thereto at the same time, there is a
valid marriage. Bailey v. State, 36 Nebr., 808. No par-
ticular form of words is-required to express such co:nmon
consent. The announcement of the parties to her relatives
that they, the defendants, were husband and wife, in it-
self shows a meeting of their minds at the same time in
common consent to bear that relation each to the other.
That the relations Letween the parties, before divorce
from their respective spouses, was meretricious, is imma-
terial, so long as their minds did meet, as before stated,
at a time when they were both free to enter into a contract
of marriage. State v. Zichfeld, 62 Am. St. Rep. [Nev.],
800; Poole v. People, 65 Am. St. Rep. [Colo.], 245.

It is next urged that the defendant, Anna McGuckin,
had waived or abandoned her right to claim a homestead
as against the appellant. The question involved is purely
one of fact, and as such was submitted to the court, and
the court found against the appellant. The evidence is not
before us, and it will be presumed that the findings of the
court are sufficiently sustained by the evidence.

It is next urged that the answer of Anna McGuckin does
not allege that she was the wife of her co-defendant at the
time the mortgage was executed. This fact might have
been pleaded with greater certainty, but, in our opinion,
it sufficiently appears when called in question for the first
time on appeal.

The decree of the district court should be affirmed.

Durrie and AMES, CC,, concur.

By the Court: For the reasons stated in the fbregoing

opinion the decree of the district court is
AFFIRMED.

NoTE.—Marriage as a éontract, Goodrich v. Cushman, 34 Nebr., 460;
solemnization, Hagyin v. Haggin, 35 Nebr., 375. As to license. /dem.
—REPORTER,
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C. H. McCoRMICK & BROTHER V. JAMES W. CAREY.
FrLep JuLy 10, 1901. No. 10,107,
Commissioner’s opinion, Department No. 3.

1. In Proceeding to Revive Judgment, Plea of Payment Admits
Validity. In a proceeding to revive a dormant judgment the
defendant, by plea of payment, admits the validity of the judg-
ment sought to be revived.

2. Party Entitled to Jury. On issu¢ joined on such plea it is error
for the court to deny a re uest of a party to the proceeding
for a trial by jury.

ERrror from the district court for Cass county. Tried
below before RAMSEY, J. Reverscd.

Harvey D. Travis, Henry H. Wzlaon and Ricketts &
Ricketts, for plaintiffs in error.

Lyron Clark, A. L. Timblin-and C. A. Rawls, contre.

ArLgErTt, C.

Two proceedings were instituted by plaintiffs in error
in the county court of Cass county for the revivor of two
judgments against the defendant in error. They were car-
ried on appeal to the district court and there consolidated.
The defense, when reduced to its simplest terms, is, first,
that the court rendering the judgments had no jurisdiction
over the defendant for want of service of process; second,
that it had no jurisdiction to render the particular judg-
ments, for the reason that C. II. McCormick & Bros. were
named as plaintiffs in the petitions, and in the summons
and in the judgments C. H. McCormick & Bro. were name:l
as plaintitfs; third, that the judgments had been paid.
Issue was duly joined, and the plaintiff demanded a trial
by jury, which was denied by the court. Thercupon a trial
was had to the court, which resulted in the following find-
ings: N











































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































