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Jerome v, State.

. EDWARD JEROME V. STATE OF NEBRASKA.
FiLEp MArcH 6,1901. No.11,702.

1. Malicious Shooting: MoTivE: EVIDENCE. On the trial of a person
charged with the crime of maliciously shooting with intent to
kill and wound it is not error to permit the state to show that
the motive for the act was robbery.

2. Hypothesis Implying Defendant’s Guilt: EVIDENCE. On the trial
of a criminal case every hypothesis that implies the defendant’s
guilt, is pertinent, and any evidence fairly tending to sustain
such hypothesis is relevant to the issue.

3. Trial of Criminal Case: STATE’S REBUTTAL. On the trial of a erim-
inal case the state is under no legal obligation to produce evi-
dence in rebuttal. \

4. Failure of Adversary to Produce Evidence. A party can not be
prejudiced in a legal sense by the failure of his adversary to
produce evidence against him.

5. Evidence: INSTRUCTIONS. Rulings upon the admission and rejec-
tion of evidence, and upon the giving and refusal of instrue-
tions, -examined and approved.

ERrROR from the district court for Dodge county.
Tried below before GRIMISON, J. Affirmed.

F. Dolczal, for plaintiff in error.

Frank N. Prout, Attorney General, and Norris Brown,
Deputy, contra.

SULLIVAN, J.

The information upon which the defendant, Edward
Jerome, was tried in the district court for Dodge county
was drawn under section 16 of the Criminal Code and con-
tained two counts, the first charging a malicious shoot-
ing with intent to kill, and the second a malicious
shooting with intent to wound. There was an acquittal
upon the first count and a conviction on the second. The
questions raised by the petition in error and discussed by
counsel are numerous, but none of them important or in-
trinsically difficult,
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Jerome lived in the city of I"remont, where he was en-
gaged in the confectionery and cigar business. Over
his store was a card room, which is euphemistically de-
scribed as a place where some people found entertain-
ment and others experience. Jerome borrowed money
from U. 8. Pope, the complaining witness, and gave him
as security a bill of sale of his stock and store fixtures.
This indebtedness was afterwards paid by Jerome trans-
ferring to Pope a half interest in his business. One morn-
ing, about a week after the parties became partners,
Jerome stopped on his way down town and bought a re-
volver and five cartridges. He then proceeded to his
place of business. He accosted Pope in a friendly man-
ner, spoke about borrowing money and buying his in-
terest in the store and then went up stairs to the card
room. Soon afterwards le returned to the store and said
that the roof of the building had been leaking, and that -
the card room was damaged and ought to be repaired.
At his suggestion Pope then went with him to view the
room. Immediately afterwards, either at the head of
the staircase or in the gambling room, the defendant
fired five shots at Pope, all of them, but one, taking ef-
fect. According to Pope’s account of the transaction,
Jerome, without any provocation whatever, said to him,
“I will show you how to give me the worst of it,” and
commenced firing. The defendant testified that Pope
said to him, “Jerome, you have got to get out of here;
I have got to get rid of you,” and because he refused to
assent to the proposition assaulted him with a chair.
According to all the testimony the parties had no previ-
ous quarrel or misunderstanding; and if either had a
motive for assaulting the other, it was shown inferen-
tially and not by direct preof.

The first assignment of error here necessary to con-
sider arises on the ruling of the court permitting the
state to show that Pope had money on his person at the
time of the shooting and that Jerome knew it. This evi-
dence was introduced on the theory that the defendant
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was the aggressor and that his motive was robbery. The
hypothesis was a pertinent one; it implied that the de-
fendant was guilty of the crime charged, and hence any
evidence logically tending to sustain it was relevant to
the issue. :

The defendant complains because the prosecuting wit-
ness was not put upon the stand in rebuttal. It was
altogether discretionary with the state whether any evi-
dence in rebuttal should be produced. Besides, the rul-
ing of the court upon this point was not, and could not
have been, under any circumstances, legally prejudicial.
There is an obvious logical difficulty in holding that a
party has been injured because the testimony of his wit-
nesses was not contradicted by his adversary.

The exceptions based upon the admission and rejection
of evidence and upon the giving and refusal of instruec-
tions do not, in our judgment, present a single question
that has not been, by the decisions of this and other
courts, long since removed from the domain of legitimate
discussion. We have read with care the entire record in
this case and are entirely satisfied that the defendant
was given a fair and impartial trial, that the verdict
rendered was a rightcous one and that the district court
did not err in refusing to set it aside. The judgment is

AFFIRMED.

STATE, EX REL. W. C. BULLARD & COMPANY, V. GEORGD
W. NORRIS.

FI1LEp MARCH 6,1901. No. 11,790.

1. Mandamus: MANDATE. Mandamus is an appropriate remedy to
make the mandate of a reviewing court effective.

2. Mandate: TRIAL COURT: FINDING: INTEREST: DISOBEDIENCE. Where
a finding in favor of one of the litigants does not include inter-
est, the trial court does not, by refusing to render judgment for
interest, disobey the mandate of this court directing it to ren-
der judgment for the amount found due.



462 NEBRASKA REPORTS. [Vor. 61

State v. Norris.

ORIGINAT, procedure in mandamus to enforce a man-
date of the supreme court directing the district court to
enter judgment for the amount found due. Writ denied.

Switzler & St. Clair, for relators.
" Webster S. Morlan, contra.

SULLIVAN, J.

This is an original application for a mandamus direct-
ing the respondent, George W.Norris, as judge of the four-
teenth judicial district, to enter a decree in favor of rela-
tors in compliance with the decision and mandate of this
court in the case of Bullard v. De Groff, 59 Nebr., 783. The
essential facts are mnot in controversy. The relators
brought an action against De Groff and others to foreclose
a mechanic’s lien upon certain real estate in Red Willow
county. De Groff pleaded a counter-claim. On October
9, 1896, a trial was had, which resulted in a finding that
there was due to the plaintiffs upon their first cause of
action the sum of $1,056.71, and that there was due to
the defendant De Groff upon her counter-claim the sum
of $1,000. Tor the difference between these amounts,
with interest added from August 10, 1893, together with
the amount found due upon the second cause of action,
the plaintiffs were given a lien upon the property de-
seribed in the petition. On appeal to this court the de-
cision in favor of De Groff upon the counter-claim was
set aside and the cause remanded with direction to the
district court “to enter a decree establishing a lien in
favor of plaintiffs for the amount found due on the ac-
count for which a lien is claimed.” De Groff afterwards
‘paid into court for the purpose of satisfying the decree
the sum of $1,491.62, which was received and receipted
for by the plaintiffs. The amount so paid and received
did not include any interest on the sum of $1,000 from
the time it became due, to-wit, August 10, 1893, to the
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date of the trial. Claiming that they were entitled to
interest on the entire amount found due them upon both
causes of action, the plaintiffs, after the mandate had
been filed in the district court, moved for judgment for
interest on $1,000 from August 10, 1893, to October 9,
1896. The motion was denied and the plaintiffs there-
upon instituted this proceeding on the theory that the
ruling was, in substance, a refusal of the district court
to execute the mandate of this court. Mandamus is, of
course, an appropriate remedy to make the mandate of
a reviewing court effective. State v. Omaha Nat. Bank, 60
Nebr., 232; Perkins v. Fourniquet, 14 How. [U. 8.], 313;
In re Washington & G. R. Co., 140 U. 8., 91; In re City Nat.
Bank, 153 U. 8., 246; Mason v. Pewabic Mining Co., 153 U.
8., 361; In re Sanford F. & 1. Co., 160 U. 8., 247. But we
think the writ should not issue in the case now before us.
The court did not at any time find that the plaintiffs
were entitled to the interest for which they claimed judg-
ment, and consequently did not, in overruling their mo-
tion, refuse to give effect to the decision of this court.
The plaintiffs were undoubtedly entitled to interest on
their entire claim from August 10, 1893, but the trial
court did not so find. What it did find was that the
amount due upon the first cause of action and the
amount due upon the counter-claim were, on August 10,
1893, compensated to the extent that they equaled each
other, and that the balance only, being the sum of $56.71,
should bear interest. Having never found that there was
interest due to the plaintiffs upon their entire claim, the
action of the district court was not a refusal to execute
the mandate of this court, and, therefore, the peremptory

writ should be denied. i
WRIT DENIED.

NORVAL, C. J.
I concur in the judgment.
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BLATR STATE BANK, APPELLANT, V. V. BUNN ET AL,

APPELLEES.
FiLEp MARCH 6,1901. No. 9,403.

1. Delivery of Deed: PRESUMPTION: PROOF OF MaNUAL DELIVERY. The

presumption of law of the delivery of a deed of conveyance on
the date of its execution is overcome by proof of a manual
delivery and acceptance by the grantee at a subsequent date,
where there is nothing warranting a conclusion that a delivery
was intended by the grantor prior to the time of the manual
delivery.

9. Fraudulent Conveyance: PREFERRING CREDITOR: CONVEYANCE TO

DerTor’s WirE. Where land was sold by a debtor to one of
several creditors for an ample and fair consideration in satis-
faction of bona fide pre-existing debts, and the purchaser after-
wards contracted to reconvey the land to the wife of the
grantor, held that the subsequent transaction was not evidence
of a fraudulent conveyance in the first instance for the pur-
pose of ‘defrauding, hindering or delaying other creditors in
the collection of their debts.

3. Conveyance by Debtor to Relative. A transfer of property by a

debtor to a relative, which has the effect of hindering or delay-
ing other creditors in the collection of their debts, will be
serutinized very closely; yet it will be sustained if made in good
faith and for an adequate consideration. Farrington v. Stone,
35 Nebr., 457, followed.

4. Debtor’s Right to Satisfy or Secure Creditor. A debtor has a right

to satisfy or secure one or more of his creditors by the transfer
of a reasonable amount of his property as security or payment
of a bona fide debt; and the debtor has the right to make such
preference of his creditors, even though the effect thercof be
to defeat, hinder or delay other creditors in the collection of
their debts; and this is so even though the parties knew that such
would be the effect, and even though the property so taken as
security was all the debtor had, if the value of the property
so transferred is reasonably proportionate to the amount justly
owing to the creditor so preferred, and was taken by the cred-
itor for the sole and only purpose of protecting himself in the
collection of his debt.

5. Procedure to Dissolve Attachment. Proceedings taken by a debtor

to dissolve an attachment levied on his property, and after the
dissolution thereof securing and preferring certain of his cred-
itors to the exclusion of the attachment creditor, leld not to
constitute evidence of a fraudulent transfer of the debtor’s
property for the purpose of hindering or delaying his other
creditors.
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APPEAL from the district court for Washington county.
Heard below before DICKINSON, J. Affirmed.

Osborn & Aye, for appellant.

D. W. Merrow, C. C. Wright, H. E. Burnam and Walton
& Mummert, contra.

Horcowms, J.

In an action at law the appellant, in January, 1894,
obtained a judgment for over $7,000 against the appellee,
V. Bunn, upon which there was realized and credited
the sum of about $2,000. Thereafter, and in February,
1895, an action in equity was begun by the appellant in
the nature of a creditor’s bill, for the purpose of having
declared fraudulent and void, as to it, certain transfers
of property, both real and personal, made by the judg-
ment debtor, V. Bunn, and to subject such property to
the payment of said judgment. After trial, in which all
necessary parties were brought, issues joined, and the
submission of a great deal of evidence, the trial court
found on the issues in favor of the appellees, and a judg-
ment was rendered in their favor, from which the ap-
pellant appeals to this court.

The more important features of the case, in which are
included the essential elements of the controversy, as
disclosed by the record, appear to be as follows: The
said Bunn, being the owner of considerable property and
engaged in farming on an extensive scale, was, at the
time of bringing the law action first mentioned, indebted
to divers persons in various sums of money, including the
plaintiff in that action who was the heaviest of his
creditors. In the law action the appellant caused to be
issued a writ of attachment on the ground of alleged
fraud on the part of the defendant as to the disposition
of his property, which was levied on the property of the
defendant in that action, now the judgment debtor. A
motion to dissolve the attachment, supported by affi-

34
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davits, was interposed by the defendant, which upon
hearing was sustained and the attachment dissolved,
from which order of dissolution no appeal or other pro-
ceeding was taken, and the same thereupon became final.
Immediately after the dissolution of the attachment the
defendant executed several conveyances, by which his
_ other creditors were secured, and in which conveyances
was -included all his property, both real and personal,
save a certain quarter section of land, which, after judg-
ment in the law action, was levied upon and sold to sat-
isfy such judgment. The present proceedings were there-
after instituted in an attempt to reach the property
conveyed to the other creditors as aforesaid.

The evidence in the equity action is without serious
or substantial conflict or contradiction, and the only
important question arising thereon is as to the proper de-
ductions to be made therefrom. It is practically con-
ceded that the transfers complained of were made to se-
cure and satisfy bona fide debts owing by the grantor, but
it is insisted that such transfers were made for the pur-
pose also of defrauding, delaying or hindering the ap-
pellant in the collection of its debt, in which fraudulent
and unlawful purpose the grantees participated, thereby
rendering such conveyances fraudulent and invalid as to
the appellant under the provisions of section 17, chapter
32, Compiled- Statutes, entitled “Frauds.” The section
just referred to provides that conveyances of the kind
under consideration, made with intent to hinder, delay
or defraud creditors, or persons of their lawful rights,
debts or demands, shall be void ascagainst the person
so hindered, delayed or defrauded. Tt is earnestly in-
sisted that in the present case, under the evidence, it is
shown that the preferred creditors were not acting in
good faith for the sole purpose of securing their past
debts, but were engaged in a preconcerted effort, in con-
jnnction with the judgment debtor, to so cover up all his
property as to keep it under his and the preferred cred-
itors’ control, and prevent appellant from collecting its
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judgment, all in fraud of its rights as a judgment cred-
itor. We are unable to make extended reference to the
evidence in the case, and content ourselves by saying
that in the examination which we have been enabled to
make we find no violation of the provisions of the statute
referred to, nor of any rule of law giving to a debtor, un-
der certain circumstances, when done in good faith, the
right to secare s e of his creditors to the exclusion of
others, even though the inevitable effect of the prefer-
ence is to delay or hinder other creditors of the same
debtor in the collection of their just demands. It is fairly
well established by the evidence that the several trans-
fers and conveyances of which complaint is made were
to secure or satisfy actual and bhona fide pre-existing
debts, and that the security taken, or the property trans-
ferred, was not so disproportionate in value as to raise
any presumption of fraud by reason of such transfer.

The right of a debtor to prefer certain creditors to the
exclusion of others, if done in good faith, being admitted,
it is required of us only to examine into the case with a
view of ascertaining whether, in the transactions en-
tered into in making such preference, there has been any
violation of law which would invalidate the contract or
agreement by which the same was accomplished. It ap-
pears that all the chattel property of the debtor was
mortgaged to secure debts then existing, and that such
mortgages were, in the manner provided by law, fore-
closed, and the property sold to satisfy the debts for
which the mortgages were given. Certain real estate was
sold and transferred in payment of other debts then ow-
ing by the grantor. It thus appears that all of the prop-
erty of the debtor, which is sought by these proceedings
to be reached and applied to the satisfaction of appel-
lant’s judgment, has actually been sold and transferred
from the debtor in the payment of just obligations owing
by him. :

A deed of conveyance was made by the debtor to one
of his creditors, in which certain other debts secured by
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mortgage on the same land were assumed by the grantee.
It is insisted that because the deed was signed by the
grantor alone, and acknowledged a day prior to the day
the mortgages were executed, that delivery must be pre-
sumed to have been made on the day of its date, and that
the mortgages of the subsequent date conveyed no title,
and were, therefore, void. A fair construction of the
different transactions leads us to the conclusion that the
deed was not delivered until after the execution of the
mortgages securing the debts assumed by the grantee,
and that the deed, when delivered, was subject to such
mortgages. This was the grantee’s view of the trans-
action, and the debts which the mortgages secured were
specifically assumed by him as a part of the considera-
tion. The land was a homestead. The wife of the grantor
did not sign the deed until the day subsequent to its
date, and on the same day the mortgages were executed
securing other debts assumed by the grantee. The
grantee testifies in effect, that the deed was not delivered
until so acknowledged, when he had it filed and recorded.
There is nothing warranting the conclusion that a deliv-
ery was intended by the grantor until the time of manual
delivery to the grantee and acceptance by him. The pre-
sumption that the deed was delivered on the date of its
execution is thus overcome, and there is nothing from
which the fact may be inferred that a delivery was in-
tended before it was actually received by the grantee.
'The grantee paid a full and fair consideration for the
land, obtained satisfaction of a bona fide debt thereby.
and there is nothing deducible from the evidence which
impeaches the good faith of the transaction. While it is
argued that a subsequent contract for the resale of the
homestead to the wife, by the grantor and creditor, is
evidence of a want of good faith in the original transac-
tion, we view it only as a landable effort to preserve the
homestead to- the use of the family, while at the same
time devoting all property which might lawfully be ex-
acted to the payment of the debts of the homestead
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owner. It is entirely clear that the property had been
honestly transferred to one having a lawful right to
claim the same in satisfaction of a debt, and if he there-
after contracts to resell to the wife of the debtor, such
transaction can in no manner impair the rights of other
creditors, but rather assists them in making it more prob-
able that the debtor will satisfy all debts in full.

Some of the transters were made to relatives of the
debtor, and it is argued that the evidence does not show
that the debts thus secured or satisfied were bona fide
and the transfers made in good faith. IFrom the evidence
we think it fairly inferable that the debts, to secure and
satisfy which the transfers were made, were actual, gub-
sisting and just obligations, existing against the debtor,
and it is not disclosed by the evidence that in the trans-
actions by which the debts were secured or satisfied there
was a want of good faith, or that the creditors were actu-
ated by other motives or acted for other purposes than
the securing of just demands owing them by the grantor.
One was a son and the other a sister of the debtor. In
Dawis v. Schicartz, 155 U. 8., 631, 638, it is said by Mr.
Justice Brown in the opinion: “The fact that the assignee
or the preferred creditor of an insolvent debtor is a rela-
tive or intimate friend is doubtless calculated to excite
suspicion; yet in reality there is nothing unnatural in a
dealer or trader who is in need of credit, or a loan of
money to carry on his business, first applying to his rela-
tives for such loans, and if the evidence be undisputed
that the money was advanced, the fact that the persons
making the loan are relatives ought not to debar them
from receiving security. Their rights are neither in-
creased nor diminished by the fact of relationship.
Magniac v. Thomson, 7 Pet. [U. 8.], 348; Prewit v. Wil-
son, 103 U. 8. 22; Hstes v. Gunter, 122 U. 8. 450; Bean v.
Patterson, 122 U. 8. 496; Garner v. Second Nat. Bank, 151
U. 8. 420, 432; Aulman v. Aulman, 71 Iowa, 124; Van Patten
v. Thompson, 34 N. W. Rep. (Ia.), 763; In re Alezander, 37
Towa, 454; Doyle v. McGuire, 38 Towa, 410.” In Farrington
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v. Stone, 35 Nebr.,456,it is stated in the third paragraph of
the syllabus that “while a transfer of property to a rela-
tive by a person liable on a claim, where the effect will be
to defeat the payment of the same, will be scrutinized very
closely, yet it will be sustained, if made in good faith
for an adequate consideration;’ and the opinion by
MAXWELL, C. J., sustains the proposition thus announced.
Says HArRisoN, J., in Steinkraus v. Korth, 44 Nebr., 777,
782: “The rule in this state as to such transactions has
been established as follows: Where property is conveyed
from one relative to another as a. payment of an alleged
past due indebtedness, and thereby creditors of the party
making the conveyance are deprived of their just dues
and claims, the transaction will be scrutinized or ex-
amined very closely, and its bone fides must be clearly
established,” citing a number of cases decided by this
court. Whether or not, in the present case, the convey-
ances to the relatives of the grantor were made in good
faith and for the sole purpose of protecting a bona fide
debt is a question of fact to be determined from all the
evidence in the case. Applying the rule spoken of with
reference to transfers of the kind now under considera-
tion, we are of the opinion that the conclusion of the trial
court, as evidenced by its general finding in favor of the
appellees, is correct and justified by the facts and cir-
cumstances surrounding the transactions and connected
therewith. As to the right of a debtor to secure and pre-
fer one of his creditors to the exclusion of others, it is said
in an instruction quoted and approved by this court in
Jones v. Loree, 37 Nebr., 816, 821: “A creditor has a right
to take a chattel mortgage on a reasonable amount of his
debtor’s personal property as security for his bone fide
pre-existing debt, and the debtor has a right to make
such preference of his creditors, even though the effect
thereof be to defeat, hinder, or delay other creditors in
the collection of their debts; and this is so even if the
parties knew that such would be the effect, and even
though the property so taken as security was all the
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debtor had, but in value reasonably proportionate to the
amount justly owing to the creditors so preferred.” Says
IrviNg, C, writing the opinion: “To say that knowledge
upon the part of an existing creditor of the debtor’s in- .
tention to defraud creditors would render any security
demanded by such creditor fraudulent would be equiva-
lent to saying that the creditor is estopped from protect-
ing himself by knowledge of the very facts which war-
rant him in seeking protection. A fraudulent intent may
be very properly imputed to a stranger who knowingly
assists the debtor in defeating his creditors by a purchase
of the debtor’s property, but no such intent can be im-
puted to an existing creditor because of his knowledge
of such intent, when for the sole purpose of protecting
himself he receives sufficient and reasonable security for
that purpose.” To the same effect are the following:
Bamberger v. Schoolfield, 160 U. 8., 149; Rock Island Plow
Co. v. Hill, 32 8. W. Rep. [Tex.], 242.

It is urged that the steps taken by the debtor to dis-
solve the attachment levied at the instance of appellant
in the action at law, supported, as was the case, by affi-
davits of otlier creditors afterwards given a preference
by securing their debts, sustains the contention that the
subsequent acts of the debtor with reference to the dis-
position of his property to secure other creditors is evi-
dence warranting the conclusion that the transfers so
made are fraudulent and void as to appellant. In all
these proceedings he was doing only that which is per-
mitted by law. If no cause existed for suing out the writ
of attachment, as we must assume from the order of the
trial court,—and it is lawful to secure one debt to the
exclusion of another, if done in good faith, as seems to be
in the present instance,—then each and all of the acts
performed by the debtor are consistent with each othe~
and in harmony with law. In the attachment proceed-
ings the creditors of the defendant, whose debts were
afterwards secured and satisfied, could exercise no con-
trol, and were in nowise responsible for the action taken.
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Again, it must be assumed that the defendant was in
the right in those proceedings, and if so, wrong can not
be predicated thereon. The weakness in the position of
appellant is its contention that because other just debts
of the debtor were secured and satisfied, and thereby it
was prevented from collecting its debts, the evidence war-
rants the inference that the transactions by which these
results were accomplished were for the purpose and with
the intent of delaying or hindering it in the collection of
its debts. It proceeded by suit and attachment to-col-
lect its debts. This proved abortive. The other creditors,
by the action taken by appellant, would naturally become
concerned about their own debts, and were justified in
resorting to all lawful methods to secure or satisfy the
same. It became a struggle among several creditors to
have satisfaction of their demands, and it is not strange
under the circumstances that the debtor felt more dis-
posed to secure those whom he did, or that some of the
creditors were more successful than appellant in obtain-
ing the desired security or payment. Tt can not, we think,
be said that there was on the part of the different cred-
itors any purpose or intent shown, except to obtain se-
curity or satisfaction of their demands, and that in doing
so they acted within the limits prescribed by law, and
obtained only such property as was reasonably sufficient
at a fair valuation to answer the purpose for which it
was transferred. Bad faith, or an intent to hinder or de-
lay the appellant in the collection of its debts, on the part
of the other creditors, or either of them, is not, we think,
shown by the evidence. It is not necessary for us to
discuss the evident purposes or intent of the debtor. It
may be conceded that his object, intent and purposes
were those condemned by the statute, but it does not ap-
pear that the other creditors shared or participated in
such wrongful intent or purposes, or assisted him in
carrying them into execution any further than was the
necessary and inevitable result in securing to themselves
that which was justly due them and which they might
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lawfully do. The conclusion of the trial court must be
regarded as being right and justified by the evidence.
There was no restraint on the debtor to make such law-
ful disposition of his property as he might desire. Those
who were vigilant and active in securing the debts owing
to them are not at all blamable for obtaining satisfaction
or security, if done honestly and for that purpose alone,
even though such acts had the effect of depriving the
attaching creditor of full satisfaction of its judgment af-
terwards obtained. The whole transaction involves, pri-
marily, questions of fact. The trial court heard all the
witnesses, was acquainted with all the circumstances, and
was in an advantageous position to make just and proper
deductions from the evidence in the case, and the conclu-
sion reached we hold to be justified by the record.

For the reasons given the judgment should be affirmed,
which is accordingly done.

AFFIRMED.

GREEN & VAN DUYN V. LANCASTER COUNTY.
TiLED MARCH 6,1901. No. 11,076.

1. Evidence. Xvidence examined, and held to support the verdict of
the jury and the judgment rendered thereon.

2. Instructions. Instructions given, set out in the opinion, held to
correctly state the law under the evidence regarding the plea
of accord and satisfaction in the answer of defendant.

3. It is not error to refuse an instruction regarding a propo-
sition which is substantially covered by another instruction
already given.

4. . Ruling of trial court refusing an instruction requested

to the effect that the claims filed by the plaintiffs were in part
only of their demands against the county, held proper.

5. Accord and Satisfaction: EVIDENCE. An agreement of accord and
satisfaction, which has been performed, between a county board
representing the county and those having claims against the
county, may be proven by parol evidence in the absence of any
written record or minutes of the county board of such agree-
ment,
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6. Contract: ACCEPTING BENEFIT: RECORD: ESTOPPEL. Where such
contract has been executed and the plainftiifs have accepted its
benefits, they can not be heard to complain because the same
was not entered on the minutes of the county board.

7. Session of Board: RECORD: MEETING: PRESUMPTION. Where the
minutes show a session of the county board for the transaction
of business of the county, the session will e presumed to have
been legally convened, and the burden is on the party assailing
its legality to prove that it was neither a called nor a regular
session.

8. Beneficiary: ¥KsrorrEL. A party who has received the benefits of
an executed contract entered into with the county at a meet-
ing of the county board is estopped from denying the legality
of the session at which such contract was entered into.

9. Testimony: VALUE oF SERVICE. Objection to certain testimony
of witnesses, who were permitted to testify as to the value of
services claimed to have been rendered by plaintiffs, held not
well taken.

ERrrOR from the district court for Lancaster county.
Tried below before TurTLE, J. Affirmed.

Walter J. Lamb, Lorzenzo W. Billingslcy and Robért J.
Grecne, for plaintiffs in error.

Thomas C. Munger and Janes L. Caldwell, contra.

Horcous, J.

Suit was instituted by the plaintiffs in error in the
lower court against Lancaster county, defendant in error,
on a written contract for services alleged to.have been
rendered and money expended in assisting the county
commissioners of defendant county in refunding at a
lower rate of interest, and negotiating a sale thereof, a
series of bonds theretofore issued by the county and ag-
gregating in amount some $350,000. Although stated in
different ways in three separate causes of action, the gist
of the petition is, in substance, that the plaintiffs had
been employed to assist the county cOmmissioners in the
refunding of the bonds of the county at a lower rate of
interest, for which, according to the contract on which
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the action was based, they were to receive “a fair com-
pensation for their services rendered and moneys ex-
pended in that behalf for the county,” and that in pursu-
ance of such agreement services were rendered and money
expended of the total amount and value of $7,500, of
which $4,500 was for moneys expended in and about the
refunding and negotiating the aforesaid bonds, and that
there had been paid the plaintiffs on account the sum of
$2,000, leaving a balance due of $5,500, for which judg-
ment was prayed. To this petition an answer was pre-
sented which consisted, first, of an admission of the
contract, and that the plaintiffs rendered some services
thereunder, a denial that there was anything due and a
denial of all the other allegations of the petition; and, sec-
ond, of a plea of accord and satisfaction, it being alleged,
in substance, that after the bonds mentioned had been
refunded, and all transactions connected therewith com-
pleted, demand was made against the county for services
and expenditures claimed to have been made and per-
formed under the contract; that the claims and demands
were disputed by the county, and that the plaintiffs and
defendant thereupon entered into an agreement of set-
tlement of all demands of plaintiffs, whereby they agreed
to file two claims of $1,000 each against the defendant,
which it was agreed should be allowed, and that the de-
fendant had satisfied and discharged all of said claims
by paying the said plaintiffs the sum of $2,000 by the
method agreed upon; and that the plaintiffs accepted and
received the same in full satisfaction of their claims un-
der the original contract. To this answer, in reply a gen-
eral denial was filed. Upon a trial to-the court and a
jury a verdict was returned in favor of the defendant
county. After a motion for a mew trial was overruled,
and judgment was entered on the verdict, proceedings
in error were instituted in this court to obtain a reversal
of such judgment. Several alleged errors are assigned
and argued as grounds for a reversal, the principal ones
of which will be noted in their order of presentation.
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It is argued that the evidence is not sufficient to sup-
port the verdict and judgment. In other words, it is
claimed that the plea of accord and satisfaction is not
sustained by the evidence in the case. The argument is
based on the following view of the case, assumed by
plaintiffs in error as correct. It will be observed that
under the causes of action as pleaded by the plaintiffs
the sum of $4,500 is claimed to be due them for moneys
expended in behalf of the couunty under their contract,
and the further sum of $3,000 as compensation for servy-
ices performed, which, after deducting or crediting the
amount paid them, viz, $2,000, left a balance of $5,500
due. It is claimed by the plaintiffs that while there may
be evidence tending to show and which may support a
finding as to an accord and satisfaction of the claim for
compensation for services rendered, it is entirely insuffi-
cient to prove any settlement of plaintiffs’ demand for
money expended in and about the matter of their em-
ployment under the contract. We are disposed to the
view that this is too narrow a construction to place on
the evidence relative to the alleged accord and satisfac-
tion, and that if it justifies a finding in favor of the
county of a settlement of any part or item covered by the
original contract, it will warrant the conclusion that the
accord and satisfaction was a settlement for all purposes.
In other words, if the evidence justifies the inference that
an agreement of accord and satisfaction was entered into,
and that the claim for compensation for services was in-
cluded therein, then it is sufficient to show a settlement
of all matters in dispute between the county and the
plaintiffs growing out of or in relation to the contract
of employment.

In the claims filed by the plaintiffs and allowed by the
county board it is stated that the claim is made for serv-
" ices or commissions, and also for moneys alleged to have
been expended in behalf of the county. It is stated by
several witnesses that the settlement was for expenses
as well as for services, and for the whole transaction by
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reason of which the plaintiffs claimed a right of recovery.
The contract itself is but a single, indivisible instrument,
which, once satisfied, cancels all obligations arising there-
under. Under a claim made by the plaintiffs, based on
the terms of the instrument, which has been adjusted,
the natural, probable and rational inference to be drawn
therefrom .is that it covered every item in controversy,
and unless there is something disclosed by the evidence
to indicate that the settlement was restricted to one
branch only of the matters in controversy, we think a
jury would be warranted in finding that the settlement
was intended as a satisfaction and discharge of all obli-
gations under the contract, even though each item may.
not be clearly and specifically expressed in the subse-
quent agreement. The evidence in this case we regard
- as amply sufficient to show that the agreement, if
established, was intended to, and did, embrace the dis-
puted item of moneys alleged to have béen expended, as
well as the claim for services rendered. Both or neither,
we think, were satisfied in the manner alleged by de-
fendant. ,

Regarding this same subject it is suggested that error
was committed by the trial court in the giving and re-
fusal of certain instructions to the jury. It is urged that
before an accord and satisfaction can operate as a settle-
ment of a prior claim of indebtedness, in the agreement
there must have been a meeting of the minds of the
parties touching the whole matter. The same point
regarding the evidence is sought to be made and applied
to the instructions, in which it is claimed this distinction
or difference was not clearly presented to the jury, and
by the refusal of an instruction requested by plaintiffs in
which the distinction is recognized the plaintiffs were
prejudiced to an extent calling for a reversal of the judg-
ment. The requested instruction, among other things,
says: “It is not sufficient on the part of the defendant
to establish that at the time of the proposed settlement
that they refused to pay more than $2,000.00 * * *
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and that in pursuance thereof the plaintiffs might file
two claims of $1,000.00 each and that the plaintiffs did
so file two claims of $1,000.00 each which were allowed,
but it is necessary in addition thereto for the defendant
to-establish to your satisfaction that the plaintiffs and
each of them actually understood that and assented to
their proposals, and agreed in fact to receive such sums
as a satisfaction in full, and to release the county from
all claims and demands under the contract.” On the
same point, the court, on its own motion, instructed the
jury as follows:

“You are instructed that if you find from the evidence
that there was a dispute in good faith between the board
of county commissioners of defendant county, and the
plaintiffs as to the amount justly due them under said
contract, and that said dispute was settled by such
county board agreeing to allow and pay, and the said
plaintiffs to accept and receive, $2,000.00 in full settle-
ment and satisfaction of said claim, and that in pursu-
ance of said claim and that in pursuance of such settle-
ment and agreement such sum of money was allowed by
such board and paid to and received by said plaintiffs,
then said plaintiffs cannot recover in this action, and
your verdict should be for defendant.

“And you are further instructed that if you find from
the evidence that there was a disagreement in good faith
between the plaintiffs and said board of county commis-
sioners with respect to the amount due and owing said
plaintiffs under said contract, and that said board pro-
posed to allow and pay to them the sum of $2,000.00 in
full satisfaction and settlement of said claim, that then
it was optional with said plaintiffs to accept said sum or
to refuse the same. But if you further find that said
plaintiffs exercised such option by accepting such allow-
ance and receiving such sum, then they would be bound
by the condition that such allowance and payment was
in full gatisfaction and settlement of said claim, to the
same extent that they would have been bound had they
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expressly agreed to such condition; and this would be
true even as against any secret or expressed intentions to
the contrary or any protests then or subsequently made.”

We think the instructions given are a, fair exposition of
the law, and submitted the question to the jury in such
manner that they were not misled or the plaintiffs in any
way prejudiced. In the instructions given there was
enunciated substantially the same proposition contained
in the instruction requested and refused, the giving of
which would have been only in the nature of a repetition -
and therefore unnecessary. The jury were required to
ascertain .and find whether there was a disputed claim
existing between the litigants; whether, for the purpose
of reaching a settlement and adjustment of the matter,
both parties, in settlement and satisfaction of the prior
demands and claims, entered into an agreement whereby
the defendant agreed to pay the sum mentioned, and the
plaintiffs to accept the same, in satisfaction of their
claims and demands, and whether the money was so paid
in pursuance of such agreement. It will hardly be con-
tended that any secret intention or mental reservation
could be considered by the jury in determining the truth
of the matter. The question of the existence of the sub-
stituted agreement for the original contract was one prop-
erly for the jury, to be determined from the actions, con-
duct and statements of the parties thereto, and was fairly
submitted to them in the instructions given. If they
found that the defendant county proposed to pay the sum
mentioned in settlement of the demands against the
county made by the plaintiffs, and the proposition ac-
cepted and the money thereafter paid as agreed, this
would be a complete bar to any recovery on the original
contract. There was no error in the ruling of the court
in refusing the instruction requested.

The payment of the $2,000 credited by plaintiffs on ac-
count and claimed by the defendant as a satisfaction of
the entire demand was secured by filing two claims
against the county which were allowed by the board,
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each claim being of the same date, consecutively num-
bered, filed at the same time, for $1,000 each, and in each
of which it was stated that the claims were “to part
expenses, services and commissions for refunding $350,-
000 5% Lancaster county bonds to $350,000 Lancaster
county bonds drawing 4% intevest.” An instruction was
requested based on the wording of the two claims, in
which it was stated in substance that the filing and al-
lowance of these claims were for part only of the amount
due, and that they furnish no evidence of anything be-
yond or different from that contained in the record, that
they are a payment and satisfaction of the amount
claimed as written down and set forth in the claim upon
which the board acted. The instruction was rightly
refused. Whether or not these claims were allowed and
paid in pursuance of the alleged agreement of accord
and satisfaction, or otherwise, was a question for the
jury, not on the wording of the claims alone, but under
all the evidence bearing on the subject. In each claim, it
is true, it is stated that it is in part of the expenses, serv-
ices, etc., but the two parts when taken together may be
compensation in whole or in full. Whether the com-
pensation secured under the two claims was in full or
only in part of the entire demand can not be ascertained
from a reading of the claims themselves, but resort must
be had to extraneous evidence to explain the ambiguity.
The wording of the vouchers was not inconsistent with
the claims of either of the respective parties. The jury
were compelled to look elsewhere for evidence to satisfy
them regarding their true intent and purpose.

. The agreement of settlement claimed by defendant was
proven by parol testimony, there being no record or
minutes of the same kept in the journals of the county
board. It is insisted that such evidence is incompetent
and that the record of the filing and allowance of the
claims can in nowise be affected by such parol testimony.
It is said that the action of the board on the claims is
"judicial in its nature, and that any conversation or verbal
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agreement in relation thereto is wholly immaterial and
incompetent. We think counsel fails to distinguish be-
tween acts of the board which are administrative in
character and those usually held to be quasi-judicial. In
this case the contract, if made, of accord and satisfaction
is administrative. It is the exercise of an authority be-
longing to the county board in the administration of the
affairs of the county. It rests on the same power ex-
ercised in making the original contract. -While the ap-
proval of the two claims was in form a quasi-judicial act,
it was in this case a very perfunctory one, and, if de-
fendant’s theory is correct, was done in pursuance of,
and for the purpose of carrying into execution, the prior
agreement of accord and satisfaction. ILeaving out of
mind the judicial act of approval of the claims as filed,
we are to consider whether the agreement of settlement,
assuming it to have been made and not entered on the
journal or minutes of the county board, ean be proven by
parol testimony. The .county board was authorized to
make such agreement. They appear to have made it.
The same has not only been entered into, but also fully
executed. We know of no rule, or of any reason for a
rule, that would not allow a contract thus mmade and
executed to be established by parol testimony in
the absence of any record of the same. So far as our
observation has gone, the authorities are umniform to
the effect that such may be done in the absence
of a statutory requirement that a record shall be
made of a contract in order to render it valid and
binding. Ragoss v. Cuming County, 36 Nebr., 375; Jordan
©. Osceola County, 59 Ta., 388; Baker v. Johnson County,
33 Ia., 151; Chicago, K. & W. R. Co. v. Stafford County, 36
Kan., 121; County of Franklin v. Layman, 145 111, 138;
McCabe v. Commissioners of Fountain County, 46 Ind., 380.
The contract having been executed and the plaintiffs
having accepted its benefits, can not be heard to com-
plain because the same was not entered on the minutes
of the county board. Commissioners of Athens County v.
35
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Railroad Co., 37 Ohio St., 205; Pacific Bridge Co. v. Clacka-
mas County, 45 I'ed. Rep., 217.

Finally, it is urged that the county board was not in
legal session at the time of making the alleged contract,
and could not, therefore, enter into any valid and bind-
ing agreement of the kind alleged by defendant. Tor
two good and sufficient reasons this contention can not
prevail. The evidence bearing on the subject is without
contradiction, and the sole and only question is as to the
proper conclusion to be reached therefrom. To maintain
their position that the board was not in legal session the
plaintiffs rely on the fact that the record or minutes of
the county board do not contain any record of a call for
a special meeting to be held on the 19th of February, the
day the alleged contract was entered into, and, second,
the record is silent as to adjournments of the board of its
regular sessions from day to day from the time of its
meetings in regular session on the second Tuesday in
January until the 19th of February. Whether the board
did in fact adjourn from time to time after meeting in
regular session in January, to and including the 19th of
February, is neither proven nor disproven from the
record, except as to the proper presumptions which may
be indulged in from the record as it appears. The record
shows no final adjournment after the board convened in
regular session in January prior to its session on Febru-
ary 19, when the alleged agreement was entered into; nor
is it shown that an adjournment was taken from one
meeting to another, which by the minutes appear to have
been held for the purpose of transacting the business of
the county. The presumption is in favor of the regularity
of the proceedings after the regular meeting in January,
and in the absence of a record showing an adjournment
sine die, where it is shown that the board has met and
transacted business from time to time, it will be pre-
sumed such sessions were continuous or in pursuance of
prior adjournments, although the several adjournments
are not noted on the records. The proof that the min-
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utes of the meetings of the board did not show a call for
a special session does not prove that notice of a called
meeting was not in fact given as required by section 57,
chapter 18, Compiled Statutes. That section provides for
the county clerk calling a special session upon giving
five days’ notice of the time and object of the meeting,
but the fact that a record was not made of the call would
not invalidate it if notice was actually given. The pre-
sumption being in favor of the regularity of the proceed-
ings of the county board in the exercise of their general
powers and duties in administering the affairs of the
county, and that they were duly convened when by the
record a session is purported to have been held, the bur-
den was on the plaintiffs to show that the meeting was
illegal or unauthorized, and having failed so to do, the
session will be held to have been duly convened and held
in the manner provided by law. Rutherford v. Hamilion,
97 Mo., 543; Board of Supervisors of Wayne County v.
Circuit Judges, 106 Mich., 166; Allen v. Cerro Gordo County,
34 Ia., 54; Prezinger v. Harness, 114 Ind., 491; Stockton v.
Powell, 29 Fla., 1, 61; Brigins v. Chandler, 60 Miss., 862.
Assuming, however, that the session of the board at
which the agreement was made was irregular and not
properly called, the plaintiffs are not in a position to take
advantage of the irregularity. The contract having been
entered into, under which they have enjoyed its bene-
fits and advantages by receiving and accepting the
sums of money paid thereunder, and the contract having
been fully performed, they can not now be heard to ques-
tion the regularity of the proceedings by which the agree-
ment was made and entered into. Under the pleadings
and the evidence, conceding the contract to have been
made as claimed by the defendant, the plaintiffs are
clearly estopped from questioning the legality of the
session of the county board at the time the agreement
was entered into. City of Buffalo v. Balcom, 32 N. E. Rep.
[N. Y.], 7; Wilder v. Commissioners of Hamilton County, 41
Ohio St., 601; Commissioners v. Railroad Co., 37 Ohio St,
205; Pacific Bridge Co. v. Clackamas County, supra.
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Some objection is offered to certain testimony of wit-
nesses for the defense residing in Chicago, who, over
objections, were permitted to testify as to the value of
the services claimed to have been rendered by the plain-
tiffs in the matter of refunding the bonds of the county
under the contract. These witnesses show themselves
qualified to testify on the subject, and we find no valid
objection to the admission of the evidence objected to.

The judgment of the trial court is

AFFIRMED.

CHARLES J. OLSON, APPELLEE, V. WALTER J. LAMB ET
AL., APPELLANTS.

FiLED MARcCH 6, 1901. No. 11,672.

1. Appeal: REVERSAL: TRIAL DE Novo: AMENDMEXT: DISCRETION: RE-
vIEW. Where on an appeal to this court in an équity action the
judgment of the trial court is reversed and the cause remanded
with instructions to retake an accounting between the parties,
the trial court may, in its discretion, permit an amendment
to the pleadings and a trial de novo respecting such issue; and
unless there is an abuse of discretion, the allowance of the
amendment will be held not erroneous.

2. s : CosTs. Where one of the litigants in the trial of
the case was denied any relief and decreed to pay half the costs,
and on appeal the decree was held erroneous and the party
entitled to affirmative relief, the judgment of reversal also re-
verses the decree as to costs.

3. Motion to Retax Costs: FILiNgG AT SUBSEQUENT TERM: EFFECT:
JUrISDICTION. A decree as to costs having been rendered in the
action, and a motion to retax filed at a subsequent term, held,
that the motion was in effect a motion to vacate or modify the
decree as to costs, and being filed at a subsequent term, the
court was without jurisdiction to act thereon.

4, Action for Accounting: REDEMPTION AND EQUITABLE RELIEF:
PLEADINGS: EVIDENCE: PERSONAL JUDGMENT. The action being
in equity for an accounting between the parties, for the right
to redeem and “for such other and further relief as equity
may require,” a personal judgment under the pleadings and the
evidence lield proper.
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APPEAL from the district court for Lancaster county.
Heard below before HoLmus, J.  Afirmed.

Walter J. Lamb, for appellants.
Ricketts & T'Vilsoﬁ, contra.

Horcowms, J.

This is an action in equity, which for the second time
is here for consideration. On the first appeal an exhaust-
ive opinion was filed, determining and disposing of all
the essential points of difference in controversy and re-
manding the case with special directions for further pro-
ceedings in accordance with the views expressed in the
opinion. Olson v. Lamb, 56 Nebr.,, 104. The case is fully
stated in that opinion and need not here be repeated.

The controversy as it now stands is with regard to the
rights of the respective parties as determined by the
trial court in the subsequent proceedings after the re-
manding of the case on the last appeal. Lamb appeals
from the judgment last rendered in the district court,
and the other parties, by reason of a cross-appeal, appear
also in the role of appellants. In the opinion referred to
it is said: “As to Olson the case must be reversed and
remanded with directions to the trial court to retake the
account, allowing to Olson the benefit of the discounts
at which Lamb purchased the liens, including the $1,000
remittitur, and to allow him also the reasonable value of
his work under the contract to complete the building; to
charge Lamb with rents. On the other hand Lamb
should be credited with his actual disbursements in buy-
ing the property, in completing the building and in man-
aging the same. He should be allowed nothing for legal
services, but receive a reasonable compensation for su-
perintending and managing the property after he ae:
quired title.”

With reference to the appellee, the Prentice Brown-
stone Company, the opinion says: “The stone company
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must also be permitted to redeem. In adjusting its ac-
count it should be allowed credit for such proportion of
this $1,000 [the remittitur] as it would have been ap-
portioned had the bid been that much higher and no
remittitur entered. It should also be given the benefit
of the discounts on the two liens” [referring to the two
liens purchased by Lamb at a discount]. _

The case is thus narrowed down to an accounting be-
tween the contesting parties according to the method
held in the opinion to be proper in determining their re-
spective rights and interests in the subject-matter of the
litigation.

After the cause was remanded, permission was applied
for and obtained to amend the pleadings as against
Lamb, by alleging that for one of the liens purchased by
him, denominated the Leavitt lien, he paid nothing there-
for, having secured the same by trading worthless paper.
In the first pleading the discount was alleged to be $100;
by the amendment it was sought to allege and prove
that it was much greater and equaling the face value of
the lien. Under the amended pleadings and proof the
amount found to have been paid for the Leavitt lien by
Lamb was $1,050, some $525 less than under the former
decree.

Complaint is made because of the action of the trial
court in allowing the amendment spoken of, it being con-
tended that under the special mandate the amendment
was not permissible and that the finding thereunder
should be disregarded, and the parties’ rights with re-
spect to the item affected by the amendment be held to
be as fixed in the first decree. Under the special man-
date the cause was remanded with directions to retake
the accounts of the parties, the first having been improp-
erly taken. This was in effect a direction to relitigate
‘the question of the state of the accounts of the litigants.
Upon this issue a trial de novo was permissible, or the
case might proceed on the evidence already taken. The
pleadings might be amended with respect to the accounts
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of the parties, not as a matter of right, but in the exercise
of a sound discretion vested in the trial court, and its
action in regard thereto will not be held erroneous unless
there appears an abuse of discretion. Troup v. Horbach,
57 Nebr., 644 ; Pinkham v. Pinkham, 60 Nebr., 600.

On the first hearing half the costs of the action was
decreed against the defendant, the Prentice Brownstone
Company. On the second trial a decree was entered as-
sessing the costs of the action made by plaintiff and de-
fendant stone company, against defendant Lamb, and it
is now urged that the decree awarding costs in the first
trial became final on the affirmation of the judgment on
appeal, with the exceptions noted. We think the de-
cision of this court reversing the decree as to the stone
company and awarding it the right to redeem, as well as
directing that it be apportioned its proportionate share
of the amount bid, on the sale of the premises, carried
with it the reversal of the decree awarding one half of
the costs of the first trial against the company. That de-
cree gave the stone company no relief whatever. On
appeal it was determined that it was entitled to affirma-
tive relief, and the Judo'ment of the lower court was re-
versed accordingly. This left the question as to the
proper disposition of the costs made in the action under
the control and subject to the decision of the trial court
until the case was finally disposed of in that tribunal.
In the subsequent proceedings had the defendant stone
company obtained a judgment for its pro rata share in
the proceeds of the sale of the property on which it held
a lien and the right to redeem the property in the event
of the plaintif’s failure to do so. It was also given judg-
ment for its costs. The motion to retax the costs was, in
effect, a motion to vacate or modify the decree as to costs,
and being filed at a subsequent term, the court was with-
out jurisdiction to entertain it. The decree as to the
costs in the action was subject to the judgment of the
trial court in the exercise of its judicial functions, and
appears to be founded on the usual considerations gov-
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erning the subject. We observe no erroneous action in
the decree rendered awarding costs against the party
complaining,.

Objection is also made because a personal judgment
was rendered in favor of the company for its pro rata
share of the purchase price of the property on which it
held a lien. We regard this question as having been
settled in the former opinion. It was there specifically
held that this defendant was entitled to a share in such
proceeds, and that the remittitur of the appellant Lamb
should be treated as increasing his bid to that amount.
The decision in-the former appeal regarding this matter
has become the law of the case and will be followed.

The amended answer and cross-petition of the stone
company stated the facts on which it relied for relief, and
prayed in addition to be allowed to redeem and “for such
other and further relief as equity may require.” It was
entitled to the relief due under the pleadings and the
evidence. Bank of Stockham v. Alter, 61 Nebr., 359.
The court having acquired jurisdiction would retain it
for a full and complete disposition and adjudication
of all questions involved in the controversy. The
controversy could not be finally adjusted and determined
save by adjusting the accounts of the parties, ascertain-
ing what was due each and decreeing that in case a re-
demption was not had the same should be satisfied as a
personal judgment. The right of the stone company to
redeem is dependent on the action of the plaintiff. Its
right to share in the proceeds of the sale of the property
has been adjudicated and made certain.

Olson and the stone company by their cross-appeal
challenge the correctness of the findings and judgment of
the trial court as to -the amounts due them respectively
as a personal liability against the other defendant. It is
urged that the judgment is too small in each instance.
We have made a careful examination of the record and
find the conclusions reached by the trial court substan-
tially corréct. While the several sums from which the
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computations are made and the date from which inter-
est is properly calculated may occasion some slight
difference in results, we find no substantial variation,
and possibly we are in error in our calculations rather
than the trial court. We are satisfied, however, that if
there does exist a difference between the true amount
and that named in the decree, it is inconsequential and
trifling only.

While there is a finding as to a pro rata share of the re-
mittitur, or the increased bid for the property, if we view
it as such, as due to Olson, which we are not in accord
with, yet the conclusion or result reached as to the ac-
counting between him and Lamb agrees with our view as
to the correct balance, and the result being correct, we
need not specially concern ourselves as to the process .
by which it was reached.

The former decision, as we construe it and think it
should be from the record in the case, is to the effect that
the bid made for the property now owned by the appel-
lant Lamb, and for which the others desire the right of
redemption, should be treated as being for $8,001, the
excess of which above the prior liens should apply on the
liens of the same class belonging to the stone company,
to Lamb and to the other two lienors mentioned, pro
rata, according to the amounts due each; and that the
amount due Lamb should be determined by the amounts
he had actually paid for the liens owned by him, rather
than the face value thereof. That such excess should be
applied in this manner, giving to the stone company the
right to a personal judgment against Lamb for its pro
rata share, giving to Lamb his pro rafa share, which re-
duces to that extent his claim against Olson by reason of
Olson’s personal liability for the debts; and that to de-
termine such liability the true sum is the actual amount
paid by Lamb for the Leavitt and Holmes liens less the
amount paid thereon by his purchase of the property as
for the sum, $8,001.

The decree is, we think, in all respects correct, in ac-
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cordance with the former opinion, and should be affirmed.
The parties will have the right to redeem in the order
and within the time fixed by the trial court after the fil-
ing of this opinion. In case a redemption is had, the dis-
trict court is authorized to permit supplemental proceed-
ings for the purpose of an accounting between the appel-
lant Lamb and the party redeeming for rents and profits
of the property redeemed from the date of the accounting
last had in the trial court to the date of such redemption.
The decree is, therefore, affirmed, with the time for the
right of redemption extended as herein provided for.

JUDGMENT ACCORDINGLY.

STATE OF NEBRASKA, EX REL. SCHOOL DISTRICT OF CITY
OF LINCOLN, RELATOR, APPELLEE, V. MARTIN I. ATT-
KEN, TREASURER OF THE CITY OF LINCOLN, RESPOND-
ENT, APPELLANT.

FiLep MARCEH 6,1901. No. 11,874,

1. Payment of Occupation Tax Not Condition Precedent to Conduct
of Business. The payment of an occupation tax can not be
made a condition precedent to obtaining a license to conduct
the business sought to be taxed.

2. Money Paid on Condition of Obtaining License is Not Tax Under
Statute. Where money is collected or paid as a condition of
obtaining a license, it is license money, and not a tax, under
the provisions of section 5, article 8, of the constitution.

APPEAL from the district court for Lancaster county.
Heard below before Frost, J. Affirmed. SurLivan J.,
dissenting.

E. C. Strode and D. J. Flaherty, for appellant.
B. F. Johnson, conira.

HoLcowmB, J.

From a judgment directing the issuance of a per-
emptory writ of mandamus, requiring the respondent, as
city treasurer, to place to the credit of the relator and
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pay into its funds certain moneys then held by the re-
spondent which were claimed by relator under the pro-
visions of section 5, article 8, of the constitution, an ap-
peal is taken to this court, and we are asked to reverse
the judgment of the trial court allowing the writ. No
question arises as to the right of the city to levy an occu-
pation tax.

The controversy involves the right of the city to re-
tain the moneys mentioned as belonging to the city treas-
ury as funds derived from the levy and collection of an
occupation or business tax as against the school district,
which claims the same under the provisions of the sec-
tion of the constitution referred to. Omitting that which
is inapplicable to the present controversy the section
reads as follows: “All fines, penalties and license moneys
arising under the rules, by-laws, or ordinance of cities
®» * # ghall belong and be paid over to the same re-
spectively. All such fines, penalties, and license moneys
shall be appropriated exclusively to the use and support
of common schools in the respective subdivisions where
the same may accrue.” Constitution, art. 8, sec. 5. The
ordinance of the city, under which the moneys in contro-
versy were collected and paid into the city treasury, is
entitled “An_ordinance to regulate, license and impose
an occupation tax * * * and prescribing penalties
for violation of the provisions thereof.” By section 1 it
is provided: “It shall be unlawful for any person or per-
sons or associations to exercise, engage in or conduct any
of the following occupations in the City of Lincoln, Ne-
braska, without first having paid the occupation tax
hereinafter provided, and the license fee therefor; it is
hereby expressly provided, however, that the granting of the
license provided in this ordinance is not conditioned upon the
prepayment of the occupation tax herein provided, and i s
expressly provided that the occupation tax may be paid and
@ receipt given therefor without the payment of the license
fee, and the license fece may be paid and the license issued
without the prepayment of the occupation taw.”
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The section quoted as originally enacted did not con-
tain the portion italicized. The amendment made sub-
sequent to its passage, with some others, and all of the
same general character, was evidently intended in the
same ordinance to provide for the collection of a small
sum of money as a liccise fee, and at the same time a
larger sum, denominated an occupation tax, the disposi-
tion of which latter tax would not be controlled by the
provisions of the constitution quoted, but left in the city
treasury for the use of the city in meeting its current
expenditures. From an examination of the entire ordi-
nance, and a consideration of its scope and character,
legal effect and the results accomplished thereby, we
can only regard the amendment placed in the original
section as the mere ipse dizit of the city council, in an
attempt, under the guise of collecting an occupation tax,
in truth and in fact to invoke the power of the law for
licensing different trades, occupations and businesses and
collecting a license fee therefor. The fact that it is
stated that one sum is a license fee and the other an
occupation-tax, and that cach is independent of the other,
does not, we think, have the effect that a literal applica-
tion of the langnage used would produce. In view of
the entire ordinance, and the method of collecting these
disputed funds, it appears quite clear that they are in-
terdependent and inseparably connected. To obtain a
license under the ordinance the occupation tax is re-
quired to be paid, and to obtain a receipt for the occu-
pation tax the license fee must also be forthcoming. This
is the spirit and essence of the entire ordinance, as we
construe it. To illustrate further: By section 2, under
the subhead “amusements,” it is specifically provided
that “no person, or persons, within the limits of the city,
shall give any of the entertainments mentioned in this
chapter, for gain, without first having paid the occupa-
tion tax and license fee for that purpose,” etc. Subdi-
© vision “@” of the same section provides, “Each license
shall express for what it is granted, and the time it is
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“to continue, and the following occupation tax and license
fee shall be respectively imposed, as aforesaid, and paid
to the city treasurer before the issuing of the receipt for
the occupation tax or the granting of the license upon the
payment of the license fee.”

By section 6, wherein the clerk is made the judge of
the class to which the applicant belongs, it is provided:
“And the person or persons to whom the license may be
granted, shall pay the occupation tax and license fee
herein fixed for such license.”

Paragraph 23 of section 767 declares: “There shall be
charged and paid to the city treasurer for the use of the
city, on the issuing of said licenses, by the parties to
whom they are granted, the following sums as a license
fee; and, also, there shall be charged and paid into the
city treasury for the use of the city on the issuing of a
receipt for the occupation tax, the following sums as an
occupation tax.”

In subdivision “e,” paragraph 4 of section 1173, it is
provided, in substance, that applicants for a license shall
first pay to the city treasurer a license fee, whereupon
a license shall be issued; “and in addition thereto,” the
said applicant shall pay an occupation tax, whereupon
the city treasurer shall issue a receipt showing payment
of the same.

Section 34, containing the penalty clause, declares that
any person who shall violate any of the provisions of the
ordinance or duties by it imposed shall be deemed guilty
of a misdemeanor, and upon conviction shall be fined in
an amount therein stated. This section would be void
and of no force as to the collection of an occupation tax
(Magneau v. City of Fremont, 30 Nebr., 843), and yet, as a
penalty for doing business without a license, it is oper-
ative. It is doubtless operative, as it was intended to
be, in the collection of the taxes denominated both a
license fee and an occupation tax, and gives additional
emphasis to contention of relator, that the occupation
tax as well as the license fee was required to be paid as a
precedent condition to obtaining a license.
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It is quite evident from a perusal of the ordinance in
its entirety, that while there is an attempt to give it a
dual character, one providing for licensing the business
mentioned, and the other for the levy and collection of
an occupation tax, the right to engage in the business
and obtain a license therefor is dependent, not only on
the payment of the license fee, but the occupation tax
as well, )

By the stipulation of the parties as to the facts in the
case it is agreed that the city treasurer collected both
the amounts, denominated an occupation tax and a li-
cense fee, at the same time. The only rational conclusion
to be drawn is that the payments were made because of
the provisions of the ordinance requiring the party en-
gaging in the business taxed to obtain a license therefor
before engaging in the business. This makes the pay-
ments, whatever they are called, essentially and in fact
license money, to be disposed of in the manner provided
by the constitution. It was the requirement of the ordi-
nance licensing the business and providing for the pay-
ment of a license fee, and, in addition thereto, the col-
lection of what is termed an occupation tax, that brought
the funds in controversy into the city treasury and pro-
duced the result leading to this litigation. In State v.
Bennett, 19 Nebr.,, 191, it is held quite positively that the
payment of an occupation or business tax can not be
made a condition precedent to sell intoxicating liquors.
And in State v. Wilcoz, 17 Nebr., 219, it is said that where
a tax is collected or paid as a condition of obtaining a
license, it is license money and not a tax under the pro-
visions of the constitution quoted. Says MaxXwEeLL, J.,
in speaking of that case: “No part of this sum is ob-
tained as a tax, but as a condition of obtaining the li-
cense. The $1,000 is paid as a whole for the license—not
a part for license and a part as tax, because without the
‘payment of the entire sum the license would not be is-
sued.” We think the case at bar comes entirely within
the rule announced in the case last mentioned.
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Said the trial court, who awarded the writ in this case:
“The question presented therefore by the record in this
case is not whether the city through its council has au-
thority to impose by ordinance an occupation tax upon
certain dealers, but whether or not the council has au-
thority to impose by ordinance an occupation tax as a
condition precedent to the issuing of a license. The
ordinance so adroitly drawn in controversy in this case
clearly makes the payment of such occupation tax a con-
dition precedent to the issuing of the license, and the
issuing of a license a condition precedent to the payment
of an occupation tax. In other words, by the terms of the
ordinance, one can not procure a license without paying
the occupation tax, or pay an occupation tax without pro-
curing the license. The payment of the tax is a condition
of the obtaining of the license, ‘not a part for license and
a part as tax, because without the payment of the entire
sum the license would not be issued.” ”

With the views thus expressed we are in entire accord,
and for the reasons stated must hold that the writ was
rightly issued. The judgment is accordingly

: AFFIRMED.

SULLIVAN, J., dissenting.

I do not concur in the judgment. I think the fund in
controversy came into the hands of respondent as the
result of an exercise of the taxing power by the city au-
thorities, and not as the result of an attempt to regulate
and license occupations. It seems to me that the opinion
gives too much importance to matters of form and too
little to matters of substance.
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State v. Nebraska Savings & Exchange Bank.

THE STATE OF NEBRASKA, APPELLEE, V. NEBRASKA SAV-
INGS & EXCHANGE BANK, APPELLEE, AND WILLIAM
K. PorTER, RECEIVER, APPELLEE, AND WILLIAM O
BARTHOLOMDW A CREDITOR, APPELLANT,

.FILED MARcH 6,1901. No. 11,882,

1. Absence of Bill of Exceptions: PrESUMPTION AS TO EVIDENCE. It
will be presumed, in the absence of a bill of exceptions, that
there was before the trial court acting on a motion to approve
the report of a receiver, and the objections thereto, evidence
sufficient to support the order made.

2. Fr:sumption of Regularity of Proceedings: ONuUS ProBanpI. All
presumptions are in favor of the regularity of the proceedings
and. the order of the trial court, and the burden of proving
the contrary is on the one asserting error, and until such is
made to appear affirmatively from the record, the order or
judgment complained of will not be disturbed.

3. Receiver of Insolvent Bank is Officer of Court. A receiver of an
insolvent bank appointed by the district court for the purpose
of taking charge of its assets and winding up its affairs is a
special officer of the court, and his report, being verified, is
prima facie evidence of its correctness and entitled to the same
consideration as the return of any other officer of the court,
and in order to be impeached must be overcome by other com-
petent evidence.

4. Receiver: COMPENSATION: DISCRETION OF CourT. The allowance of
compensation of a receiver for his services is largely in the
discretion of the trial court having charge of the receivership,
and unless it is made to affirmatively appear that the amount
allowed is erroneous, and there has been an abuse of discre-
tion, the order of allowance will be sustained.

APPEAL from the district court for Douglas county.
Heard below before FAwcETT, J. Affirmed..

William O. Bartholomew, for himself,
Frank N. Prout, Attorney General, for the state.
Silas Cobd, for the receiver.

HorcowMms, J.

From an order approving and confirming a report of
the receiver in the matter of winding up the affairs of the
Nebraska Savings & Exchange Bank an appeal is taken
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by the appellant, on objections and exceptions entered by
him against the acceptance of the report, as a creditor of
the institution in the control of the receiver. No bill of
exceptions has been preserved, and the case is before us
on a transcript of the record. It will be presumed, in the
absence of a bill of exceptions, that there was before the
trial court acting on the motion to approve the report,and
upon the exceptions thereto, evidence sufficient to sup-
port the order made. Fisk v. Thorp, 60 Nebr., 713; Van
Etten v. Test, 49 Nebr., 725.

Complaint is made because the form of the report of
items of debit and credit is according to rules of double
entry bookkeeping. This objection does not go to the
correctness of the report, but only to its form. The one
question is whether the receipts and expenditures by the
receiver are in accordance with the directions of the
court and in conformity with the law in the accomplish-
ment of the purposes for which the receiver was ap-
pointed. The presumptions are all in favor of the regu-
larity of the proceedings and order of the trial court, and
the burden of proving the contrary is on the one assert-
ing error, and until such is made to appear affirmatively
from the records, the order or judgment complained of
will not be disturbed. Wright v. State, 45 Nebr., 44; Altna
Ins. Co. v. Simmons, 49 Nebr., 811; American Investment Co.
v. McGregor, 48 Nebr., 779. The office of the receiver is to
aid and assist the court in the collection and distribution
of the assets of the insolvent bank. He is, as it were, a
special officer of and under the orders and direction of the
court. “He is the arm of the court,” says Norvay, J., in
State v. Bank of Rushrille, 57 Nebr., 608, and where there
is no abuse of discretion in any action taken in regard to
the action of the receiver, this court will not on review
disturb an order thus made. The report of the receiver
being verified was, we think, prima facic evidence of its
correctness and: sufficient to justify the conclusion
- reached by. the trial court in its approval and adoption,

and to overcome this presumption there must-be some
36 C
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evidence showing wherein it is incorrect. It is entitled
to the same consideration as the return of any other offi-
cer of the court, and in order to be impeached must be’
overcome by other competent evidence.

As to the compensation to be allowed the receiver for
his services, this is a matter largely in the discretion of
the court having charge of the receivership; and unless
it be made to appear affirmatively that the amount al-
lowed is erroneous and there has been an abuse of dis-
cretion in the action taken in approving the report, it
will not for that reason be reversed. In making such
allowance the court is not confined to evidence formally
introduced, in respect to the matter, but may act on his
own knowledge and judgment as to the reasonableness
of the charge in connection with what has been done by
the receiver in discharge of the duties of his receivership,
and the nature, extent and value of the services rendered.
In re State Bank, 57 Minn., 361.

Without determining the right of appellant to be
heard in this court, which is doubtful, because no ap-
pealable interest is disclosed by the record, our judgment
is that the order complained of is in conformity with law
and should be affirmed, which is accordingly done.

AFFIRMED.

LyMAN K. EDDY, APPELLEE, V. JAMES KIMERER ET AL.,
APPELLANTS.

FiLep MARcH 20, 1901. No. 9,421.

1. Taxes Precede All Other Liens. Taxes upon land, whenever levied,
take precedence of all other liens.

L&

. Value of Judgment Debtor’s Interest Equals Gross Value of Land
Minus Prior Liens. Within the meaning of the appraisement
law, the value of a judgment debtor’s interest in land about to
be sold is the difference between the gross value and the amount
of all liens prior to the one for the satisfaction of which the
sale is to be made.

w

. Objections to Confirmation: ScoPE oF INQUIRY. On the hearing of
objections to the confirmation of a judicial sale the court will
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not inquire whether the person designated in the decree to
make the sale is an agent or attorney of the creditor, unless
fraud or misconduet in making the appraisement or sale is
alleged.

4. Decree of Foreclosure: COLLATERAL ATTACK. If a decree of fore-
closure is by its terms to be executed by a person disqualified
by interest from making the sale, the party complaining should
assail the decree directly and not by motion to vacate the sale.

APPRAL from the district court for Lancaster county.
Heard below before HOLMES, J. Affirmed.

Wolfenbarger & Williams, for appellants.
D. M. Vinsonhaler, contra.

Prr CURIAM.

This is an appeal from an order of the district court
for Lancaster county confirming a sale of real estate
made in pursuance of a decree of foreclosure. The ob-
jection to the appraisement, grounded on the fact that all
taxes lawfully charged against the mortgaged premises
were deducted from the gross value thereof, is manifestly
without merit. Taxes upon land, whenever levied, take
precedence of all other liens. The value of appellants’
interest in the property sold was, within the meaning of
the appraisement law, the difference between its gross
value and the amount of the county, city and other taxes
charged against it. A right conclusion having been
reached by the appraisers, we will not inquire into the
character of the evidence upon which they relied. Ses-
sions v. Irwin, 8 Nebr., 5; Stratton v. Reisdorph, 35 Nebr.,
314. The contention that the sale should have been set
aside because the special master by whom it was made
had acted as attormey for the plaintiff can not be sus-
tained. This objection was, in substance, a collateral
attack on the decree, and for that reason properly over-
ruled. State Nat. Bank v. Scofield, 9 Nebr., 499; Beatrice
Paper Co. v. Beloit Iron Works, 46 Nebr., 900; Hoover v.
Hale, 56 Nebr., 67. The order of confirmation is

AFFIRMED.
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Garneau v. Cohn.

JOSEPH GARNEAU V. MosEs L. CoHN.
FrLEp MarcH 20,1901. No. 9,322.

- 1, Terms of Promissory Note Can Not Be Contradicted by Prior or
Contemporaneous Parol Agreement. The terms of a promissory
note can not be eontradicted, altered or varied by evidence of
a prior or contemporaneous parol agreement between the payor
and the payee.

2. No Conflict, No Error for Court to Refuse to Submit to Jury.
Where there is no conflict in the evidence, it is not error for
the court to refuse to submit the case to the jury.

ErroOrR from the district court for Douglas county.
Tried below before FAWCETT, J. Affirmed.

Charles Ogden and Joel W. West, for plaintiff in error. -
James H. McIntosh, contra.

NORVAL, C. J. )

Moses L. Cohn was the state agent of the New York
Life Insurance Company. He solicited and received the
application of Joseph Garneau for a policy in said com-
-pany. The policy was issued, and Garneau gave Cohn
his promissory note for the premium, the latter having
advanced the premium money to the company. The note
was subsequently renewed by Garneau, he giving to Cohn
another note, and this action is on said note given in re-
newal. Upon the trial, a verdict was returned for the
plaintiff, under the direction of the court, and from
the judgment entered thereon defendant has prosecuted
€error.

One of the matters pleaded as a defense was that at
and prior to the time the original note was given there
was a mutual parol agreement between the parties rela-
tive to the giving of the note, which it is claimed con-
stituted a defense to the action. Defendant sought to
introduce evidence to establish this parol agreement,
which was excluded, and the defendant thereupon ef-.







































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































