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ALVIN H. ARMSTRONG ET AL. V. S1MON D. MAYER ET AL.
FLEp JuLy 12, 1900. No. 11,303.

1. Title to Bill: AMENDMENT: LEGISLATION NoT GERMANE. Where
the title to a bill is to amend a particular section, no amenda-
tory legislation mnot germane to the subject-matter of the
original section proposed to be changed is permissible.

ForciBLE ENTRY AND DETAINER: CONSTITUTIONAL

Law. Chapter 82, Laws of 1883 which attempted to amend
section 1030 of the Code of Civil Procedure by grafting in
the original section the right to appeal from judgments in
, actions of forcible entry and detainer and forcible detention
" only, is void as inimical to that part of section 11, article
3, of the constitution, which provides that “No bill shall con-
tain more than one subject, and the same shall be clearly ex-
pressed in its title.”

2.

3. Statute: REMEDY: JURISPICTION: Where a right is given by statute
and a specific remedy is provided designating the tribunal for
the enforcement thereof, the jurisdiction of such tribunal is
exclusive unless the law otherwise provides.

4. Forcible Entry and Detainer: SrATUTORY AcTION: JUSTICE OF
ouE PEACE. The action of forcible detainer is purely statutory,
and original jurisdiction thereof is conferred upon justices of
the peace.

5. District Court: ORIGINAL JURISDICTION. District courts have no
original jurisdiction of cases in forcible detainer. The juris-
diction of said courts in such actions is by error proceeding
only. .

6. Jurisdiction: ConsENT oF PArTIES. Comnsent of parties can not
confer jurisdiction of the subject-matter.

7. Supreme Court: JURISDICTION: Error: SUBJECT-MATTER. The
supreme court has jurisdiction to review by proceeding in error
a judgment rendered by the district court without jurisdiction
of the subject-matter.

ERROR from the district court of Lancaster county.
Tried below before COrNIsH, J. Submitted on motion by
defendant in error either to dismiss proceedings in error,
or affirm the judgment of the court below or vacate the
supersedeas. Motion overruled.
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Walter J. Lamb and Robert Ryan, in support of motion,
argued:

The action of forcible entry and detainer is purely
statutory and the statute must be strictly complied with.
Where a statute upon a particular subject has provided
a special tribunal for the determination of questions per-
taining to such subject, the jurisdiction of such tribunal
is exclusive unless otherwise expressed or clearly implied
from the act. Hendreschhe v. School District, 35 Nebr., 400;
Macklot v. City of Daven port, 17 1a., 379; Dodson v. Scroggs,
47 Mo., 285. Such in effect has been the holding of this
court.  State v. Palmer, 18 Nebr., 644; State v. Clicago, St.
P.M. &O. R. Co., 19 Nebr., 47 6; Cowles v. School District,
23 Nebr., 655; State v. Clary, 25 Nebr., 403; Sedgwick,
Statutory and Constitutional Law, 343; Chandler w.
Hanna, 73 Ala., 390. Is it possible that this court will
exercise its appellate jurisdiction in the consummation
of a vain purpose? If, upon looking into the record, this
court can overlook the transcript from the justice of the
peace and thus place itself in such an attitude to this case
that a reversal of the judgment of the district court can
accomplish nothing, why should this case be permitted
to cumber your docket? On behalf of the defendants in
error we suggest that we care not if the questions pro-
pounded-shall be ‘answered in the affirmative, provided
this court, in its opinion, will clearly say that the validity
and right of enforcement of the judgment of the justice
of the peace were in no way impaired by the subsequent
proceedings in the district court or in this court, and this
we are entitled to, for even if the district court and the
justice of the peace had concurrent jurisdiction of the
subject-matter, the court which first assumed jurisdiction
of the case, conclusively settled the rights of the parties.
Gould v. Hayes, 19 Ala., 438; State . Devers, 34 Ark., 188;
Averil v. The Steamer Hartford, 2 Cal., 308; Parks v. Wil-
coz, 6 Colo., 489; Beeson v. Elliott, 1 Del. Ch., 368; Mason v.
Piggott, 11 111., 85; Taylor v. Fort Wayne, 47 Ind., 274;
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Ez parte Holman, 28 Ia., 83; Barkdull v. Herwig, 30 La.
Ann., 618; Withers v. Denmead, 22 Md., 185; Miller v. County
Commissioners, 119 Mass., 485; Home Ins. Co. v. Howell,
24 N. J. Eq., 238; Rogers v. King, 8 Paige Ch. [N. Y.], 209;
State v. Yarbrough, 1 Hawks [N. Car.j, 78; Merrill v. Lake,
16 Ohio, 373; Chapin v. James, 11 R. 1., 86; Thompson v.
Hill, 3 Yerg. [Tenn.], 167; Grifin v. Birkhead, 34 Va., 612;
Parsons v. Swider, 42 'W. Va., 517; Heidritter v. Elizabeth
0il Cloth Co., 112 U. 8., 294; Clepper v. State, 4 Tex., 242,

Charles O. Whedon and Burr & Burr, contra:

The law under which the appeal to the district court
was taken is not unconstitutional as contended for by de-
fendants in error. Webster v. City of Hastings, 59 Nebr.,
563. “If the amendatory law might have been made a
part of the original act at the time it was passed, it is
valid.”

It is objected that the act contains more than one sub-
ject. In this objection there is no force. State v. Page, 12
Nebr., 386; Miller v. Hurford, 13 Nebr., 17; Gatling v. Lane,
17 Nebr., 80; Ballow v. Black, 17 Nebr., 389; In re White,
33 Nebr., 812.

NORVAL, J.

This was an action of forcible detainer instituted be-
fore a justice of the peace, where the plaintiffs obtained
a judgment of restitution for the premises in controversy.
The defendants gave a bond for an appeal, and subse-
quently filed a transcript of the proceedings in the dis-
trict court and the cause was docketed therein as on ap-
peal. Both parties appeared in said court, and the trial
had therein resulted in another judgment for the plain-
tiffs for restitution of the premises and costs of suit. The
defendants having prosecuted a petition in error to this
court, plaintiffs have filed a motion to dismiss for want
of jurisdiction, or affirm the judgment of the district
court, or vacate the supersedeas. The present submission
is upon said motion. :
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The contention of the plaintiffs is that the district court
acquired no jurisdiction of the subject-matter by reason
of the appeal, and that, therefore, no jurisdiction was con-
ferred upon this court by the error proceeding. The ar-
gument is that no appeal can be taken to the district
court from a judgment of a justice of a peace in a forcible
detainer action, and that the attempt of the legislature
to confer the right of appeal in such actions was abortive,
on the ground that the legislation is unconstitutional.
Prior to 1883, there was in this state no statute which
attempted to give the right to an appeal in actions of
forcible entry and detainer or forcible detainer. TUntil
that year judgments in such actions could be reviewed
alone by proceedings in error. Dale v. Doddridge, 9 Nebr.,
138.

Chapter 10, title 30, of the Code of Civil Procedure re-
lates to actions for the forcible entry and detention, or
the forcible detention only, of real property. This chap-
ter in 1881 comprised sections 1019 to 1032, both in-
clusive, of said Code. Section 1030 as then existing de-
clared that “exceptions to the opinion of the justice, in
.cases under this chapter, upon questions of law and evi-
dence may be taken by either party, whether tried by a
jury or otherwise.” The legislature of 1883 (Session
Laws, 1883, ch. 82) passed the following act, which re-
ceived the approval of the governor:

“An act to amend section 1030 of the Code of Civil Pro-
cedure.

“Be it enacted by the Legislature of the State of Nebraska:
“Section 1. Exceptions to the opinion of the justice
in cases under this chapter upon questions of law and
evidence may be taken by either party, whether tried
by a jury or otherwise; or either party may appeal from
the judgment rendered by such justice by giving bond,
with two responsible sureties, to be approved by the jus-
tice, conditioned: If the plaintiff appeals to satisfy the
- final judgment and costs; if the defendant appeals to sat-
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isfy the final judgment and costs, and pay a reasonable
rent for the premises during the time he wrongfully with-
holds the same.

“Sec. 2. That section 1030 Civil Code, as heretofore
existing, be and the same is hereby repealed.”

It is under and by virtue of the foregoing amendatory
act that the right to appeal in actions like the present
one is claimed; and if this legislation is invalid, the right
of the defendants to prosecute an appeal to the district
court from the judgment of restitution entered by the
justice of the peace did not exist. The title of the amend-
atory act was “An act to amend section 1030 of the Code
of Civil Procedure.” Under said title no new legislation
was allowed which was not germane to the original sec-
tion 1030. This is the established doctrine of this court.
City of Tecumseh v. Phillips, 5 Nebr., 305; Burlington & M.
n.R.Co.v. Saundcrs County, 9 Nebr., 507; State v. Lancaster
County, 17 Nebr., 85; Miller v. Hurford, 11 Nebr., 377; Statc
v. Pierce Counnty, 10 Nebr., 476; Trumble v. Trumble, 37
Nebr., 340; State v. Tibbets, 52 Nebr., 228; Horkey v. Ken-
dall, 53 Nebr., 522; Webster v. City of Hastings, 59 Nebr.,
563.

It is plain that the amendatory matter contained in the
said act of 1883 is foreign, and not germane, to the sub-
ject-matter of the original section 1030 of the Code of
Civil Procedure. The scope of said original section was to
afford litigants in actions like the one with which we are
dealings, the right to take “exceptions to the opinion of
the justice * * * upon questions of law and evidence,”
that his decision might be reviewed by proceeding in
error. Said original section contains no provision what-
ever relating to appeals, while the amendatory legisla-
tion has attempted to engraft upon the original section
1030 the right to appeal from judgments of justices of
the peace in actions for the forcible entry and detention
and forcible detention alone of real property. The amend-
ment was foreign to the original section, and the scope
of the amendment was not embraced in the title, “An act
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to amend section 1030 of the Code of Civil Procedure”;
hence the amendatory law conflicts with article 8, section
11, of the constitution, which declares that “No bill shall
contain more than one subject, and the same shall be
clearly expressed in its title.” Section 311 of the Code of
Civil Procedure relates to bills of exceptions, and it would
hardly be contended that an amendment to that section
providing for appeals in civil cases to this court would
be germane to said original section 311. Such an amend-
ment would clearly be obnoxious to the constitutional
provisions quoted, but no more so than is the legislation
under review. It follows that the attempted appeal from
the judgment of the justice of the peace was abortive,
and the district court thereby did not acquire jurisdiction
of the subject-matter of the action.

This brings us to a consideration of another question,
which, on the suggestion of the court, has been elabo-
rately briefed by counsel, and that is whether the district
courts have original jurisdiction of actions of forcible
detainer. Jurisdiction of such actions is conferred upon
justices of the peace (Code of Civil Procedure, secs.
905, 1019), and said Code contains no provision confer-
ring original jurisdiction upon the several district courts
of the state, to try and determine actions of forcible entry
and detainer or forcible detainer only. Section 9, article
6, of the constitution provides that “The district courts
shall have both chancery and common law jurisdiction,
and such other jurisdiction as the legislature may pro-
vide,” ete. ’

It has been held, construing this provision, that where
the legislature has conferred a right and provided no
special tribunal for its enforcement, the district court
has jurisdiction. Fozworthy v. Lincoln & F. R. Co., 13
Nebr., 398. The actions of forcible entry and detainer
and forcible detention only are statutory, and the legis-
lature has designated the justices courts as the tribunals
in which said actions may be originally brought. These
actions are purely statutory and the legislature has pre-
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scribed the method of procedure, which must be followed.
Blaco v. Haller, 9 Nebr., 149; Blachford v. Frenzer, 44 Nebr.,
829. The language of Post, J., in the opinion in Hen-
¢r. schke v. Harvard High School District, 35 Nebr., 401, is
quite apposite here, which we quote with approval. It
was there stated: “The rule is well settled that where
a statute upon a particular subject has provided a special
tribunal for the determination of questions pertaining
to that subject, the jurisdiction thus conferred is exclu-
sive, unless otherwise expressed or clearly manifested.”
It follows that the jurisdiction of distriet courts in ac-
tions of forcible detainer is merely appellate; that is, to
review the judgments of inferior courts in such actions
by appropriate error proceedings. Herkimer v. Keeler, 81
N. W. Rep. [Ia.], 178; Small v. Guwinn, 6 Cal., 447; Willer
v. French, 27 111 App., 76; Burns v. Nash, 23 I11. App., 552;
Dicks v. Hatch, 10 Ia., 380; Gtinn v. Rogers, 9 111., 131; Me-
Donald v. Stiles, 54 Pac. Rep. [OKkla.], 487.

The present action of forcible detainer is a creation of
the legislature, and did not exist at common law. As is
well stated in Harrow v. Baker, 2 G. Greene [Ia.], 201,
203: “In England, proceedings of this kind are either
by indictment, or by complaint before a justice of the
peace, in the nature of a criminal prosecution. That,
which by their law is made an offense punishable by fine
and imprisonment, is by ours a civil action to obtain pos-
session.”

In Muwrry v. Burris, 6 Dak., 170, 175, Tripp, C. J., ob-
served: “Statutes of forcible entry and detainer are of
very ancient origin; they date far back into the fourteenth
century; they succeeded the wager of battle; they were
criminal in character, and were designed to prevent re-
dress of private wrongs by means calculated to disturb
the peace and good order of society, in the use of force
and violence of a nature to inspire terror and incite per-
sonal conflict. These statutes were highly penal in char-
acter, and were enforced by indictment of the grand jury
or by complaint before .a magistrate, and terminated,
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when unfavorable to the offender, in a fine to the king,
and an ouster from the premises unlawfully entered, as
a punishnient for the offense, and not as a determination
of any right of the parties. No title passed or was af-
fected by these proceedings, which were generally sum-
mary in character and were prosecuted in the name of -
the.sovereign. In modern times these statutes have un-
dergone great changes; and while generally the summary
character of these proceedings remains, yet so great has
been the change wrought by legislation that modern stat-
utes of forcible entry and detainer retain but little of
their former force and character beyond the name they
bear.”

We are forced to the conclusion that the constitution
conferred no original jurisdiction upon the district court
to try and determine actions of forcible detainer, and that
the jurisdiction of said courts as to such actions is by
error proceedings alone. The fact that the plaintiff ap-
peared in the district court and tried the cause without
raising the question of jurisdiction is immaterial, since
consent of parties can not confer upon a court jurisdiction
of the subject-matter. The judgment of the district court
from which this error proceeding has been prosecuted is
coram non judice. Such being the case, the motion to af-
firm must be denied. The supersedeas is of no validity
and hence need not be vacated, as it does not stand in
the way of the enforcement of any rights of the plaintiffs.

The motion to dismiss the error proceeding for want
of jurisdiction must also be denied. It is true where juris-
diction of the subject-matter is lacking an appellate court
acquires none by appeal, for the obvious reason that an
appeal removes to the appellate court the same cause.
But the judgment of the district court is not here on ap-
peal, but by error proceeding. A new action has been
commenced in this court to review the judgment of the
district court. The supreme court has original jurisdic-
tion to hear and determine the same, notwithstanding
the district court was without jurisdiction of the qubJect
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matter of the action in which it rendered the judgment
in question. The motion is overruled.
MOTION DENIED.

. ,
FFrED A. MILLER, ASSIGNEE, V. CHARLES E. WAITE ET AL.
FiLED JULy 12, 1900. No. 9,039.

1. Statute: DEED oF ASSIGNMENT: IILING ¥OR RECORD. The provis-
jons of section 6, chapter 6, Compiled Statutes, 1899, requiring
the filing of a deed of assignment for record in the clerk’s
office of the county in which the assignee resides within twenty-
four hours after its execution, is mandatory, and a failure to
file such instrument within the time limited by statute avoids
the assignment and renders it of no force and effect.

2. Compliance With Statute. A substantial compliance with, and
conformity to, the statutory provisions regulating the subject
of voluntary assignments for the benefit of creditors is a condi-
tion essential fo effectuate a valid transfer of title to the prop-
erty assigned to the assignee named in the assignment.

3. Assignee: Possessory TirLe: TROVER. An assignee of property
assigned for the benefit of creditors who is in the peaceable
and undisputed possession thereof has a possessory title therein
sufficient to maintain an action for conversion against those
who illegally and without authority obtain possession of such
property, and unlawfully convert the same to their own use,
even though the deed of assignment be invalid for want of being
filed for record within twenty-four hours from its execution,
as provided by statute.

4. Pleading: PrTITION: DEMURRER. Where a petition alleges that
the plaintiff, as assignee, was in the exclusive, open and
notorious possession of property assigned for the benefit of
creditors, which property was illegally and unwarrantably
taken, and unlawfully converted by defendants to their own
use, held, upon demurrer to such petition, that the same stated
a cause of action, notwithstanding that the petition showed on
its face that the deed of assignment under which plaintiff was
in possession was not filed for record for ten days after its
execution.

5. Former Opinion Modified. Opinion in Miller v. Waite, 59 Nebr., 319,
modified.

Brror to the district court for Lancaster county.
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Tried below before HALL, J. Judgment of reversal ad-
hered to.

Mockett & Polk, Stewart & Munger, Darnall & Kirkpatrick,
E. M. Coffin, T. J. Doyle, V. H. Stone and C. 8. Rainbolt, for
plaintiff in error.

Willard E. Stewart, B. O. Strode and Stearns & Tyrrell,
contra.

Howrcowms, J.

A decision reversing the judgment of the lower court
was rendered in this case November 23, 1899, and is re-
ported in 59 Nebr., 319. A rehearing being granted, we
again have the case before us for consideration.

We were moved to reinvestigate the case solely because
of a doubt as to the correctness of the position taken in
the first opinion, as to the effect or consequence of a fail-
ure to have filed for record the deed of assignment within
twenty-four hours of its execution as provided by section
6, chapter 6, Compiled Statutes, 1899. Upon the other
propositions announced in that opinion, we are quite sat-
isfied of their correctness.

It was said in the first opinion, p. 320: “Another
contention of the defendants is that the assignment was
void because of the failure to record the deed within
twenty-four hours from the time of its execution. Our
‘view of the matter is that the title to the property passed
to the assignee when the deed was delivered. * * *#
The failure to file a deed of assignment for record within
the time fixed by statute would not, ipso facto, divest the
assignee’s ownership of the trust estate.” A more careful
investigation of the subject in the light of the statutory
provisions and prior utterances of this court leads us to
the view that, while the conclusion reached was the cor-
rect one, we were in error in the position taken on the
proposition mentioned, and that in this regard we incor--
rectly stated the law as applied to the sections of the
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statute under consideration. Section 1, chapter 6, Com-
piled Statutes, being the general statutory provisions reg-
ulating voluntary assignments for the benefit of creditors,
says: “That no voluntary assignment for the benefit of
creditors hereafter made shall be valid unless the same
shall be in conformity to the terms of this act.” Section
6 provides the manner in which the deed of assignment
shall be executed, and inter alia, says: “And within
twenty-four hours after its execution it shall be filed for
record in the clerk’s office of the county in which the as-
signee resides. * * * 1YVithin thirty days after its exe-
cution it shall be filed for record in every other county in
this state in which there shall be situate real property
conveyed therein, and such assignment shall be recorded
in each such county in the manner aforesaid. A failure
to file such assignment for record within the time afore-
said, in any county in which by the terms of this section
it is required to be recorded, shall avoid such assignment
as to property situate in such county.” The language of
the statute is plain, strong and unambiguous. It is sus-
ceptible of but one construction. That it is mandatory
in its character is obvious from its reading, and a failure
to conform to its provisions avoids the assignment and
renders it without force and effect. A substantial com-
pliance with, and conformity to, the statutory provisions
regulating the subject is a condition essential to effectu-
ate a valid transfer of title to the property assigned to
the assignee therein named.

The rule of construction herein announced is not a new
cne in this jurisdiction. In Wells v. Lamb, 19 Nebr., 355,
in construing the meaning of the word “execution” found
in section 6 heretofore quoted, it was held that delivery
ofs the deed of assignment and surrender of control over
it was included in the meaning of the word, as well as
the act of making and signing the instrument. Says the
court, through Judge REESE in the opinion, p. 356: “It
could not be claimed that if a debtor should write out and
sign an instrument of assignment, but being uncertain as

32
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to the necessity of the step, place it in his pocket or safe,
that such assignment would thus be executed, and his
right to pay his debts and continue in business would be
destroyed. Nor could it be said that if afterwards, but
not within twenty-four hours, he should find it necessary
to carry out his previously formed purpose, the assign-
ment would have to be rewritten and signed in order that
it might be recorded within twenty-four hours after its
execution.” While the precise point under consideration
was not therein raised or decided, it is evident from the
langnage employed that the assignment, to be valid,
should be filed for record within the twenty-four hours’
time mentioned in the statute.

In Lancaster County Bank v. Horn, 34 Nebr., 742, it was
held that the provisions as to recording were to be con-
strued as a registry act, and being valid between the
parties, if actual notice was imparted to the others of the
assignee’s possession and title, the failure to record the
instrument would not avoid the rssignment as to all par-
ties having such actual notice. The rule thus announced
has not since been followed, and was in direct terms over-
ruled in the case of Sager v. Summers, 49 Nebr., 459.

In Connor v. Omaha Nat. Bank, 42 Nebr., 602, 606, in
speaking with reference to section 104 of the assignment
laws of Wyoming, reading as follows, “An assignment
for the benefit of creditors is void against creditors of the
assighor, and against purchasers and incumbrancers in
good faith and for value, unless it is recorded and unless
the inventory required is filed pursuant to this chapter
within twenty days after the date of the assignment,”
RAGAN, C., uses the following language: “If it can be
said that this evidence was sufficient to establish that an
inventory was made and filed by I'rance as required by
section 100, it still falls far short of establishing that
France, within twenty days from the date he made the
assignment for the benefit of his creditors, made and filed
the inventory required by section 100. The question then
is whether the making and filing, within twenty days
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from the date of the assignment by France, of the in-
ventory required by section 100 was essential to the va-
lidity of such assignment. We think it was. Section 104
of the assignment law of Wyoming expressly declares
unless such inventory is made and filed within twenty
days after the date of the assignment that the assignment
shall be absolutely void.” Says the same commissioner,
speaking for the court in Sager v. Summers, 49 Nebr., 459,
465, with special reference to the proper construction of
the provisions of the statute under consideration, and of
the rule laid down in Lancaster County Bank v. Horn,
supra: “The question presented by that case and by this
is whether the assignor complied with the law in the exe-
cution of his deed of assignment. If he did, it was valid
_ whether the creditors had notice thereof or not. If he did
not, it was void, no matter what the knowledge of the
creditors of the assignor was, nor what possession the
assignee had of the property. It is not the province of
the court, by construction, to read into this statute of in-
solvent debtors provisions which we might be of opinion
would mitigate the harshness of its requirements. Our
duty in the premises is to ascertain, if we can, and declare
the intention of the legislature. It was perfectly compe-
tent for the legislature to declare that a deed of assign-
ment for the benefit of creditors should be void unless it
was executed and acknowledged in the same manner as
an ordinary conveyance of real estate is required to be
executed and acknowledged to entitle the latter to be
recorded. Noris it true that a deed of assignment for the
benefit of creditors is to be sustained ‘if possible’ Of
course, it is not to be declared void for any mere technical
informality; but to be valid, it must be executed in sub-
stantial conformity with the law. This assignment law
was not designed for the benefit of creditors, but for the
benefit of the debtor; and by complying with its provis-
ions, he is enabled to impound all his property in the
hands of an assignee and deprive his creditors of the
power to seize it, as at common law they had a right to



436 " NEBRASKA REPORTS. [ Vor. 60

Miller v. Walte.

do, for the satisfaction of their debts. In other words,
the assignment act is a creature of statute, and any one
claiming property under it must show at least a sub-
stantial compliance with its provisions. The second and
third points of the syllabus in Lancaster County Bank v.
Horn, 34 Nebr., 742, are overruled.”

The sixth paragraph of the syllabus in Maul v. Drexel,
55 Nebr., 446, holds that “An assignment of personal
property for the benefit of creditors should be filed in the
office of the county clerk of the county where the assignor
resides within twenty-four hours after its execution, and
is not void because not filed for record with the register
of deeds within that period.” Says NoRrvaL, J., writing
the opinion, p. 455: “This assignment conveyed no real
estate, as the assignors owned none, but personal prop-
erty merely, and is not invalidated because not recorded’
by the register of deeds. It was filed in the office of the
county clerk of Douglas county within twenty-four hours
after its execution, which is in compliance with the strict
letter of the statute, and is sufficient.”

In harmony with the now settled rule of this court
upon the subject are the following: Summers v. White, 71
Ifed. Rep., 106, wherein the assignment laws now under
consideration were similarly construed; Lookout Bank v.
Noe, 86 Tenn., 22; New v. Reissner, 56 Ind., 118; Eden v.
Ewverson, 65 Ind., 113; Driesbach v. Becker, 34 Pa. St., 152;
Cannon v. Deming, 3 8. Dak., 421; Gridley v. Meyers, 76 N.
W. Rep. [\Imn 1, 41.

The views hereinbefore erleSSGd to the effect that a
deed of assignment is avoided by reason of a failure to
file the same within twenty-four hours after its execution,
leads us to no different conclusion than heretofore
reached as to the final disposition of the case at bar, and
the judgment of reversal must remain undisturbed.

The case comes to us for a review of the ruling of the
trial court on the demurrer interposed to the plaintiff’s
petition. The petition shows that the deed of assignment
was executed August 1, 1894, and filed for record August
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11, following, and alleges that the plaintiff was in ex-
clusive control, and peaceable and undisputed possession
of the property therein mentioned, of which, it is alleged,
the defendants, and each of them, illegally and without
authority obtained possession, and unlawfully and ille-
gally converted the same to their own use. This the de-
murrer admits to be true. It can not be said the plain-
tiff’s possession was wrongful. As between him and his
assignor, the assignment is valid and he is held to ac-
count for the disposition he makes of such property. He
can neither dissipate it, convert it to his own use, nor
dispose of it otherwise than in the execution of the trust
with which he is charged. If, in the execution of the
trust he has assumed, he converts the property into
money, and applies the proceeds to the satisfaction of the
assignor’s debts, as contemplated by the deed of assign-
ment, he doubtless would be protected in such acts and
the assignment would be upheld. While the assignee is
executing the trust sought to be conferred upon him by .
the assignment, his possession of the assigned estate can
Le disturbed only by those having a legal and valid claim
thereto. Seal v. Duffy, 4 Pa. St., 274; Weber v. Samuel, T
Pa. St., 499.

In the opinion heretofore rendered it is said, p. 321:
“According to the allegations of the petition, the seizure
of the stock of merchandise in question was a lawless act,
—an act done without color or claim of right; and the
plaintiff might, therefore, on his mere possessory title,
sue the defendants for conversion. Whatever may be
the infirmities of Miller’s title, the defendants, even if
they were creditors of the Muir-Cowan Company, could
not lawfully seize the assigned property without legal
process. The judgment of the district court is reversed, -
and the cause remanded for further proceedings.” We
think the views thus expressed correctly state the law,
The judgment of reversal is adhered to,
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STATE OF NEBRASKA V. EDWARD ROSEWATER, AND THBR
Ber PuBLisHINe COMPANY, A CORPORATION.

FILED JULy 12, 1900. No. 11,399,

1. Bee Publishing Company: SaAME Facrs. Contempt proceedings
were instituted against the Bee Publishing Company, as owner,
and Edward Rosewater, as editor-in-chief, of the Omaha Daily
Bee, on account of certain articles published in said paper. At
the request of the defendant Rosewater, separate trials were
accorded to each defendant. An opinion and judgment, finding
the defendant company guilty as charged, and imposing a fine
of $500, was rendered June 7. Held, That the essential facts in
each case are the same, and that the views expressed and the
conclusions reached in the trial of defendant company are com-
trolling of the present case.

2. Evidence: GUILT ESTABLISHED. Evidence examined, and found to

establish the defendant’s guilt of the offense charged in the
information. :

ORIGINAL proceeding in contempt. See pPp. 283-292 for
evidence and argument. Defendant convicted.

Constantine J. Smyth, Attorney General, and Willis D.
Oldham, Deputy, for the state.

BEdward Rosewater, for himself.

Defendant Rosewater answered, denying the charge
in toto and entering a several Plea of not guilty.

HowrcowMme, J.

With the obvious design of influencing the judges and
controlling the decision of this court in a case then pend-
ing, a series of articles were from time to time published
in the Omaha Daily Bee, which led to the institution, by
the attorney gencral, by direction of the court, of proceed-
ings for contempt. The defendant company is the owner
and publisher of the paper, and the defendant, Edward
Rosewater, is the editor-in-chief, having the supervision
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and management of said newspaper publication. Issues
were joined and a hearing had. At the request of the
defendant Rosewater, a separate trial was accorded him.
An opinion, written by Mr. Justice SULLIVAN, in the case
of the Bee Publishing Company, was rendered ‘June 7,
1900. 60 Nebr., 282. The defendant company was ad-
judged guilty of constructive contempt, and a fine of $500
imposed as a penalty therefor. The law of the case and
the facts, with minor exceptions, are equally applicable
to each defendant. The former opinion dealt exhaust-
ively with the principles of law involved, and fully covers
every salient feature of the case, thereby rendering it of
no useful purpose to again review the case in detail, nor
does the writer hereof feel at all able to add anything of
value to the views therein expressed. We only refer to
that case for a fuller exposition of our views on the sub-
ject briefly discussed herein.

We are told that the liberty of the press is involved,
and that this proceeding is an arbitrary exercise of power,
curtailing that freedom which is necessary for the con-
servation of public interests, and a free discussion of all
questions of public concern. With the same speciousness
and plausibility of reasoning, it might as well be argued
that the liberty of the individual is endangered who cor-
ruptly tampers with a jury to secure an unrighteous ver-
dict, or attempts to improperly influence the decision of
a court in a case then pending before it. The issue in-
volved is not one of the liberty of an individual or of the
press, but the right of every litigant to have his case
heard free from baneful external influences sought-to be
exerted from selfish or other improper motives. It is in-
jecting into the case a harmful and disturbing element to
the prejudice of the rights of the litigants, and inconsist-
ent with the due and orderly administration of justice.

Again it is said, the right to criticise judges and courts
for the manner in which official duties are discharged
should be respected, and such criticism be not made the
basis of proceedings of this character, This view, like-
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wise, is fallacious, to which recourse is had to cloud
the mind rather than to obtain a clear perception of the
nature and true character of the case at bar. It should
be understood that no question of criticism of the court,
or of anjr of its judges, enters into the case. A most crit-
ical examination of the record, and the articles upon
which the proceedings are founded, will disclose nothing
justifying the assumption that criticism of the court, or
of the judges thereof, is any part of the foundation of
the proceedings. No criticism was made and none at-
tempted. The court had taken no action which might be
made the basis of criticism. The time for action by the
court in the case referred to had not then arrived, and
the conclusions we afterwards reached were, we doubt
not, satisfactory to those responsible for the publication
of the articles under consideration. The publications in
question do not refer to actions taken by the court, or by
any of the judges, but were directed solely to actions to
be taken and conclusions to be arrived at in the future,
and it was undertaken, by this reprehensible method, to
prejudice the mind of the public, and extort a particular
decision in a case then pending for determination.

This was palpably an attempt to obstruct and inter-
fere with the due administration of justice, and its tend-
ency was to deprive one of the litigants of the constitu-
tional right to a fair trial by a tribunal wholly free and
untrammeled by attempts of coercion or intimidation
or threats of public odium and derision.

On this branch of the case we reiterate what was said
in the former opinion, viz., “Our decisions and all our
official actions are public property, and the press and
people have the undoubted right to comment on them and
criticise and censure them as they see fit. Judicial offi-
cers, like other public servants, must answer for their
official actions before the chancery of public opinion;
they must make good their claims to popular esteem by
excellence and virtue, by faithful and efficient service and
by righteous'conduct, But while we concede to the press
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the right to criticise freely our decisions when made, we
deny to any individual or to any class of men the right
to subject us to any form of coercion with the view of
affecting our judgment in a pending case.”

The essential facts constituting the offense charged in
the information are either admitted, or established by
the evidence beyond controversy. The views expressed
and the conclusions reached in the separate trial of the
case against the corporation must, in the main, control
in the present instance.

Mr. Rosewater states in his testimony that the first of
the articles published, entitled “Worthy of Serious Con-
sideration,” was written by him after reading the brief
of the respondents in the case then pending. He testifies,
and we have no reason to doubt the truth of his state-
ment, that the other articles, appearing thereafter, were
published without his knowledge, nor had he any per-
sonal connection therewith. The first article, standing
alone, would not, perhaps, be so aggravated in its char-
acter as to require judicial notice. It was not so serious
a breach of the proprieties which should obtain during
the pendency of an important trial in a court of justice
as some of those which followed. Yet it was this, the
first article, which sct the precedent, and was the initia-
tory step and beginning of a series of wrongful acts,
which, following one after the other, disclosed a manifest
purpose to warp the judgment, and control, by unlawful
methods, judicial action, and which finally led to the
unanimous opinion of the court that such reprehensible
course of action should not, in justice to the inviolable
rights of citizens, be permitted to pass unnoticed and un-
challenged.

The first article is of the same purport, and is evidently
intended to accomplish the same final object and purpose
as those which followed it. That it, as well as the others,
was contemptuous and calculated to obstruct the due ad-
ministration of justice, and impair the rights of litigants,
has already been, and we doubt not, correctly determined.
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We do not desire to impute to the defendant actions
wrongful in their character not fully justified by the evi-
dence, and any circumstance lessening the degree of the
offense, or in mitigation of its character, is given full con-
sideration. The offense is established, and that the de-
fendant should be held accountable therefor, we enter-
tain no reasonable doubt.

In view of the evidence as to defendant’s participation
in the wrongful acts made the basis of this proceeding,
and the conclusions reached in the trial first had, and the
fine imposed upon the corporation defendant in that case,
we are not disposed to inflict further punishment in this,
or do more than to make it manifest that the rights of
litigants will be firmly and vigorously protected, while
their cases are before us for decision in this tribunal.
This each litigant has the undoubted right to ask, and
even demand, and to accomplish which it is our duty to
invoke, on all proper occasions, the power conferred by
law upon this court.

The defendant Rosewater is found guilty as charged
in the information. We are content to impose no fine
upon him for this, the first offense. He is adjudged to
pay the costs of the prosecution.

JUDGMENT ACCORDINGLY.

NorvAL, C. J., took no part in the opinion.
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PRESENT:
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TUCKER BoLIN V. JOEN W. FINES.
FIiLED SEPTEMBER 19,1900. No. 10,098,

1. Evidence: TriaL TO CoUrT: AbpMISSION: IMPrROPER RuriNng Nort
REVERSIBLE ERROR. The admission of incompetent or improper
evidence, in a cause tried to the court without the assistance
of a jury, is not alone ground for the reversal of the judgment
rendered therein.

2, Judgment: SurriciENT EvVIDENCE. The judgment in such case
must be predicated upon sufficient competent evidence.

3. Replevin: FAILURE TO PROSECUTE: STATUTE: HEARING OF DeE-
FENDANT: PLAINTIFF’S RicHT. A plaintiff in replevin who fails
to prosecute his suit, or against whom judgment has been en-
tered, is not entitled to introduce evidence upon the hearing
accorded the defendant under the provisions of section 1041 of
the Code of Civil Procedure to determine the latter’s right of
property or right of possession of the chattels taken under
the writ and delivered to plaintiff.

4. Dismissal on Defendant’s Motion: HEARING oN MERITS. Where a
replevin gction is dismissed on motion of the defendant for
-(448)
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-jurisdictional defects, he is not entitled by virtue of section 1041
of the Code of Civil Procedure to have his right of property or
right of possession of the chattels replevied determined in that
action.

ERROR to the district court for Hall county. Tried
below before KENDALL, J. Reversed.

W. A. Prince and Dryden & Main, for plaintiff in error.
W. H. Thompson, contra.

Norvar, C. J.

This is the third appearance of this case in this court.
The former decisions are reported in Fines v. Bolin, 36
Nebr., 621, and in Bolin v. Fines, 51 N ebr., 650. The ac-
tion was instituted before a justice of the peace by John
W. Fines to recover possession of a quantity of corn
which he claimed under and by virtue of a chattel mort-
gage executed by one Oscar Dewitt. A trial before the
justice resulted in a judgment in favor of plaintift,
from which Bolin appealed to the district court, where
judgment was rendered in his favor. In error proceed-
ing prosecuted to this court said judgment was reversed,
and the .cause remanded for further proceedings. 36
Nebr., 621. -After said reversal, and the lodging of the
mandate in the district court, the defendant filed a mo-
tion therein to quash the replevin writ because of the in-
sufficiency of the affidavit on which the same was issued.
This motion was overruled, and the second trial in the
district court resulted in a judgment in favor of plaintiff,
which, on appeal to this court, was reversed and the ac-
tion dismissed on the ground that the affidavit in replevin
was so defective in substance as to not confer jurisdiction
to issue the replevin writ. Subsequently, on motion of
defendant, a modification was entered by this court re-
manding the cause to the district court with direction to
dismiss the action and proceed in accordance with the
provisions of section 1041 of the Code of Civil Procedure,
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Pursuant to the mandate, the court below sustained the
motion to quash the replevin writ and dismissed plain-
tiff’s cause of action, and a trial of the defendant’s right
of property and right of possession was had. The court
rendered judgment against the defendant on the follow-
ing special findings:

“lst. I find that the corn in dispute was turned over
to the deferidant, Tucker Bolin, by one Oscar Dewitt for
the purpose of satisfying plaintiff’s mortgage, and to pre-
serve it from Dewitt’s other creditors, and that the de-
fendant gave no consideration for the corn, but held it
for the purpose of satisfying the said mortgage only, and
had no right to the corn, either of ownership or posses-
sion, adverse to the plaintiff.

“2nd. I find the value of the corn when taken under
the writ to have been $165.00.

“3rd. I find the value of the said mortgage and the
note secured thereby upon the corn when the corn was
taken to have been $168, and that the same was due and
unpaid and was due when the writ of replevin in this
case was issued.

“4th. I find that the defendant has suffered no damage
by reason of the taking of the said corn.”

The record before us discloses that while the action
was dismissed for want of jurisdiction, yet the cause was
litigated as fully by each party as though no order of
dismissal had been entered, each producing his proofs,
and that plaintiff, over objection of defendant, was al-
lowed to place in evidence the note and chattel mortgage
under which he claimed the right of possession of the
property, and was likewise allowed to introduce testi-
mony conducing to show that the bill of sale under which
defendant asserted ownership and possession was exe-
cuted by the mortgagor, Oscar Dewitt, for the purpose of
defranding his creditors. The reception of this testi-
mony is now assigned for error. But the ruling assailed
is not sufficient ground for a reversal, since the cause was
tried without the assistance of a jury, and the principle
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is a familiar one, that the admission of incompetent and
improper evidence, in a cause tried to the court without
the intervention of a jury, is not cause for reversal.
Stover v. Hough, 47 Nebr., 789; Stabler v. Gund, 35 Nebr.,
648; Whipple v. Fowler, 41 Nebr., 675; Tolerton v. McLure,
45 Nebr., 368; Sharmer v. McIntosh, 43 Nebr., 509. The
reason for the rule is that no prejudice could result from
the admission of the testimony, since the court, when it -
comes to render judgment, is presumed to reject and dis-
regard all incompetent and improper proofs, and must
predicate or ground its decision upon the material and
pertinent evidence -adduced. The findings and judgment
under review are abundantly supported by the proofs if
the evidence introduced by the plaintiff was proper to
be considered, but are wholly unsupported if the testi- -
mony on behalf of the defendant alone should be consid-
ered and weighed. The question is squarely presented
whether the plaintiff had the right to introduce any evi-
dence on the further hearing of the cause as to the de-
fendant’s right of property and right of possession to the
chattels seized under the writ.

Section 1041 of the Code of Civil Procedure, relating
to replevin in justices’ courts, declares: “If the property -
has been delivered to the plaintiff, and judgment be
réndered against him, or if he otherwise fail to prosecute
his action to final judgment, the justice shall, on applica-
tion of the defendant, or his attorney, impanel a jury to
inquire into the right of property and right of possession
of the defendant to the property taken. If the jury shall
be satisfied that the said property was the property of
the defendant at the commencement of the action, or if
they shall find that the defendant was entitled only to
the possession of the same, at such time, then in either
case they shall assess such damages for the defendant
as are right and proper, for which, with costs of suit, the
court shall render judgment for the defendant,” ete.
Section 191e of said Code provides, inter alia, that in the
cases mentioned in said section 1041 judgment shall be
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for a return of the property, or for its value in case a re-
turn can not be had, or the value of defendant’s posses-
sion, and for damages for withholding the property, and
costs of suit. It will be observed that these sections re-
quire the court, on application of a defendant in replevin
whose property has been delivered to the plaintiff, in
case judgment has been rendered against the latter, or he
has failed to prosecute the suit to a final determination,
to call a jury to pass upon the defendant’s right of prop-
erty and right of possession at the commencement of the
action, and if the jury determine either in his favor, to
render judgment for a return of the property, or, in case
there can be no return, for its value or the value of the
possession thereof, with damages and costs. There is no
provision in either section which authorizes the plaintiff
in replevin, who has failed to prosecute his suit or against
whom judgment has been pronounced, to litigate the de-
fendant’s right of property and right of possession
thereto. A plaintiff in replevin must maintain his case
on the strength of his own title or claim, and if he fail to
establish either title or right of possession in himself, it
is wholly immaterial to him whether the defendant has
or has not any title or right of possession. This is the
universal rule. To permit a plaintiff who has failed to
prosecute his replevin suit to introduce testimony to show
that defendant had no title or right of possession to the
property, as that the same was in a third party, to pre-
vent an alternative judgment from being entered against
the plaintiff for a return of the property seized under the
writ or for its value, or for the value of the defendant’s
possession, would be unjust, and would allow plaintiff to
introduce testimony which would not be admissible had
his suit not been dismissed and there had been a trial upon
the merits. When a defendant in replevin is accorded a
hearing under said section 1041 of the Code, such adjudi-
cation does not determine the merits of the cause, since
the judgment rendered in his favor would not bar the
plaintiff from subsequently bringing replevin for the
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property. Cobbey, Replevin, sec. 1192, and cases cited in
note. Where plaintiff’s replevin suit has been dismissed,
he is no longer an actor. Swain v. Savage, 55 Nebr., 687.
When the defendant in replevin invoked the proceedings
provided in said section 1041, the verdict and judgment
must be based upon his proofs alone. If the defendant
established a prima facie right to the property, he is en-
titled to an alternative judgment for the return thereof,
or its value, or the value of his possessory right. The
findings of the trial court are not sustained by competent
evidence, and the judgment entered thereon should be re-
versed.

As already stated, after the last opinion in Bolin .
Fines, 51 Nebr., 650, was filed, that decision was modified
by this court by directing the trial court to dismiss plain-
tiff’s action and to take such further steps in the cause
as were provided by section 1041 of the Code of Civil Pro-
cedure. This modification, in so far as it directed the dis-
trict court to proceed under said section, was improvi-
dently entered, since, in any action like the present,
where plaintiff’s suit is dismissed on motion of defend-
ant because the writ was unauthorized and issued with-
out jurisdiction, the latter is not entitled to have deter-
mined therein his right of posession to the chattels taken
under the writ and delivered to plaintiff. State v. Letton,
56 Nebr., 158; Reid v. Panska, 56 Nebr., 195.

The judgment is, therefore, reversed, and the action dis-
missed. ’

REVERSED AND DISMISSED.

SULLIVAN, J., dissenting.

I dissent from the conclusions of the majority. While
the first finding of the district court was probably in-
duced by an erroneous view of the law, an examination
of the record shows that the material conclusion stated
is sustained by undisputed proof. In other words, it was
conclusively proven that plaintiff, by virtue of his mort-
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gage, had a valid lien on the property in controversy and
was entitled to the immediate possession thereof. The
other findings are supported by sufficient competent evi-
dence. It thus appears that when the action was com-
. menced, the plaintiff had a mortgage lien on the corn;
that he was legally entitled to its possession, and that
the amount of his lien exceeded the value of the property.
It also appears that, pending the litigation, the corn was
sold by agreement of parties. In the opinion of the ma-
jority there was error in receiving evidence of plaintiff’s
right under the mortgage and in making the same a fac-
tor in the judgment rendered. I think the action of the
court was strictly in accordance with the statute under
which the proceeding was had. Section 1041 of the Code
provides, in cases where the plaintiff, after obtaining
possession of the property, fails to prosecute his action
to final judgment, that a jury shall be impaneled on the
application of the defendant “to inquire into the right of
property and right of possession of the defendant to the
property taken.” It is further provided that the jury
shall find whether the defendant had the right of prop-
erty, or right of posession only, at the commencement of
the suit, and that if they find either in his favor, they
shall ascertain and fix his damages. Section 191 of the
Code provides that in the cases mentioned in section 1041
the judgment shall be for a return of the property or for
its value or the value of defendant’s possession, in case a
return can not be had, and for damages and costs. From
these statutory provisions it is apparent that where the
plaintiff has obtained possession of the property and fails
to prosecute his suit, or is unsuccessful in its prosecution,
there must be a judgment against him for a return of the
property, if the jury upon inquiry find that the defend-
ant had the right of possession when the action was com-
menced. There must also be, in such case, an alternative
judgment for the value of the property or for the value
of defendant’s possessory interest, and for damages and
costs. The merits of the controversy must be determined.
33
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The condition” of the undertaking is “that the plaintiff
shall duly prosecute the action and pay all costs and dam-
ages which may be awarded against him” (Code of Civil
Procedure, sec. 1037); and upon this undertaking no ac-
tion can be maintained until “an execution, issued on a
judgment in favor of the defendant in the action, shall
have been returned that sufficient property whereon to
levy and make the amount of such judgment cannot be
found in the county.” Code of Civil Procedure, sec. 1045.
A plaintiff whose action is dismissed at his instance, or
over his objection, is not out of court. By the order of
dismissal he loses the right to an affirmative judgment
establishing his interest in the property; he loses the
right to recover damages and also the right to recover
costs, at least such as had accrued up to the time the or-
der of dismissal was made. His action being dismissed,
he ceases to be a pursuer and assumes an attitude of de-
fense. The defendant then becomes an actor. He be
comes entitled to a judgment against the plaintiff if the
jury shall find upon inquiry that he had the right of prop-
erty or right of possession when the action was com-
menced. In the language of the statute, “if they find
either in his favor, they shall assess such damages as they
think right and proper.” This language clearly implies
that they may find neither in his favor; that the plaintiff
may defeat his claim by showing right of property and
right of possession in himself or in a stranger when the
chattels were replevied. The majority hold that only the
defendant’s right of property and right of possession are
to be inquired into, and that the facts are to be ascer-
tained by listening only to the evidence of the defendant.
How the rights of the defendant are to be determined
without at the same time determining the rights of the
plaintiff is difficult to understand; how it can be decided
in an action where both parties are before the court that
one of them is owner of the property without deciding
that the other is not such owner, and so adjudicating the
entire matter, seems quite incomprehensible. If there is
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not to be a trial on the merits that will settle, once for
all, the controversy between the parties, why impanel a
jury to inquire into the right of property and right of
possession? As the finding, in the absence of any evi-
dence, would have to be for the defendant, the investiga-
tion by the jury would seem to be a needless and idle
ceremony. If the plaintiff must stand mute during the
trial; if he can not possibly succeed in the action; if the
finding and judgment must necessarily be for the defend-
ant, the function of the jury in the case is merely to an-
nounce to the court a conclusion already ascertained and
inexorably fixed by the law. In my opinion, the defend-
ant’s right to a judgment for anything does not stand
confessed. The law contemplates that he shall make
proof, and that the plaintiff may defend. It would, it
seems to me, be a monstrous perversion of justice to per-
mit a defendant to recover a judgment for the value of
property of which he had neither the title nor rightful
possession, merely because, through some irregularity in
the proceedings, the plaintiff’s action was dismissed. The
objection suggested in the opinion of the court, that to
permit the action to proceed on the merits, would be to
cast the burden of proof on the defendant, is a slight and
altogether insufficient reason for declining to follow the
plain and imperative provisions of the law. In this case,
it being established by the findings of the court that the
plaintiff was entitled to the possession of the corn when
the action was commenced, and that the value of his
special interest exceeded the value of the property, the
defendant failed to fulfill either condition upon which his
right to a judgment depended. There is no reversible
error in the record, and the judgment should be affirmed.
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FRrANK J. PERSONS ET AL. V. MARGARET MCDONALD ET AL.
FILED SEPTEMBER 19, 1900. No. 9,285.
1. Contract: PRINCIPAL: ATTORNEY. A contract, to be binding upon

a principal when executed by another person, must be made in
the name of the principal.

2. : : . If one contract in his own nane, describ-
ing himself as attorney for his principal, the contract is the
obligation of the attorney, and not of the principal.

3. Cases Distinguished. M¢Williams v. Lawless, 15 Nebr., 131, and
Wheeler v. Walden, 17 Nebr., 122, distinguished.

ERROR to the district court for Douglas county. Tried
below before POWELL, J. Affirmed.

Lane & Murdock, for plaintiffs in error.
D. W. Merrow, conira.

NoORrvVAL, C. J.

This suit was for the specific enforcement of an alleged
contract, of which the following is a copy:

“SouTH OMAHA, NEB., December 7, 1887.
“Received from G. M. Southmayd fifty ($50) dollars as
part payment on the east fifty feet of lots 13 and 14 in
block 79, in South Omaha. The consideration for the
said lots is to be five thousand ($5,000) dollars, one-half
of which price is to be paid on delivery of deed for the
same, which deed is to be made and delivered on the first
day of January, A. D. 1888. Should the said G. M. South-
mayd fail to pay the amount above specified at the time
mentioned, then this contract is at an end. And is null
and void without notice. ‘ JOoHN T. CATHERS,
“In presence of Attorney for Edward Clark,
“C. E. LANE.”

A general demurrer to the petition was interposed by
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the defendant, which was sustained by the court below,
and the action dismissed. Plaintiffs prosecute error.
The amended petition discloses that plaintiffs are the
owners of said instrument, and that the defendants are
the grantees of Clark. While many points are argued in
the briefs of counsel for the respective parties, the only
question it is deemed necessary to decide is whether the
instrument upon which the suit is founded is the con-
tract of Clark. It will be observed that Edward Clark
did not sign the writing, and his name nowhere appears
in the Body thereof, nor does it upon its face purport to
be the obligation of Clark. The instrument is signed
“John T. Cathers, Attorney for Edward Clark.” This pur-
ports to be the contract of Cathers alone, and not of
Clark. The words “Attorney for Edward Clark” are
merely descriptio persone. A contract of sale or a deed
of conveyance executed by an agent, in order to bind the
principal, must be executed in his name. Morgan .
Bergen, 3 Nebr., 209; Lessce of Anderson v. Brown, 9 Ohio,
1515 1 Am. & Eng. Ency. Law, 1035; Tucker Mfg. Co. v.
Fairbanks, 98 Mass., 101; Lutz v. Linthicum, 8 Pet. [U. 8.],
165; Chamberlain v. Pacific Wool-Growing Co., 54 Cal., 103;
Hayes v. Brubaker, 65 Ind., 27; Spencer v. Ficld, 10 Wend.
[N.Y.], 88.

The cases of McWilliams v. Lawless, 15 Nebr., 131, and
Wheeler v. Walden, 17 Nebr., 122, are distinguishable from
the one at bar. In the first case the application to pur-
chase the land was made to the Burlington & Missouri
River Railroad Company in Nebraska, which application
was accepted by the company, and its land commissioner
gave to the applicant a receipt for the money paid on the
purchase, signed “J. D. McFarland, Land Commissioner.”
Blank contracts were sent by the railroad company to
the purchaser, who signed and returned the same, and
also sent to the company another payment on the land,
and a receipt therefor, signed “J. D. McFarland, Land
Commissioner,” was sent to the purchaser. The entire
transaction showed that the contract to sell was that of
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the railroad company, the principal, and not the obliga-
tion of its agent. In Wheeler v. Walden, supre, although
the lease was signed “D. A. Waldon, Agent,” the instru-
ment in the body thereof purported to be the contract
of the principal, M. A. Walden.

The instrument in the case at bar, not being the con-
tract-of Edward Clark, it can not be specifically enforced
against his grantees. The demurrer was properly sus-
tained, and the judgment is accordingly

AFFIRMED.

ScHOOL DISTRICT OF CENTRAL CITY, NEBRASKA, BT AL. V.
CHrcAaGo, BURLINGTON & QUINCY RAILROAD CoM-
PANY.

FILED SEPTEMBER 19, 1900. No. 9,999.

Statutes: AGGREGATE ScHooL TaX. Under section 24, subdivision 14,
chapter 79, Compiled Statutes, 1895, the aggregate school tax for
all school purposes in any one year is restricted to a sum not
exceeding two per cent on all the taxable property of the
district.

ERROR to the district court for Merrick county. Tried
below before SULLIVAN, J. Affirmed.

L. K. Ross and W. T. Thompson, for plaintiffs in error.
J. W. Decweese and F. E. Bishop, contra.

NORVAT, C. J.

In 1896 the county board of Merrick county, at the in-
stance of the board of education of the school distriet of
Central City, levied on the property embraced in said dis-
trict a tax of 20 mills on the dollar valuation for general
school purposes and likewise a tax of 10 mills on the dol-
lar valuation to pay interest on outstanding school dis-
trict bonds and to create a sinking fund for their ultimate
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redemption. The Chirago, Burlington & Quincy Railroad
Company, being a taxpayer of the district, paid to the
county treasurer the taxes so levied to the amount of 20
mills on the assessed valuation of its property, and then
instituted this suit to enjoin the collection of the tax in
. excess of 20 mills, claiming that the same is illegal and
void. The defendants filed an answer to the petition, to
which the plaintiff interposed a general demurrer, which
was sustained by the cowrt, and a perpetual injunction
against the collection of the tax in excess of 20 mills was
granted. The defendants have prosecuted a petition in
error. '

The sole question presented by the record is whether
or not the county board of Merrick county possessed the
power to levy, in any one year, a tax of more than 20
mills on the dollar of the taxable property of the school
district of Central City for school purposes. Said school
district is governed, for the most part, by the provisions
of subdivision 14, chapter 79, Compiled Statutes, 1895.
Section 23 thereof provides “that the board of education
shall annually, during the month of June, report to the
county commissioners an estimate of the amount of funds
required for the support of the schools during the fiscal
year next ensuing, the amount of funds required for the
purchase of school sites, the erection of school buildings,
the payment of interest upon all bonds issued for school
purposes, and the creation of a sinking fund for the pay-
ment of such indebtedness; and the county commission-
ers are hereby authorized and required to levy and collect
the necessary amounts the same as other taxes; a dupli-
cate of said certificate shall be filed by the board with the
city council.” Section 24 of subdivision 14 declares “that
the aggregate school tax shall in no one year exceed two
per cent, and in cities of the first class having over
twenty-five thousand (25,000) population the school tax
shall not exceed fifteen (15) mills upon all the taxable
property of the district,” etc. By section 26 it is made
the duty of the board of education to provide for the pay-
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ment of interest on school bonds before the same become
due, and immediately after the expiration of one-half of
the time for which said bonds are issued to create a sink-
ing fund for the ultimate redemption of said bonds when
they shall have become due. By section 1 of subdivision
15 of said chapter 79 authority is conferred on each school
district to issue bonds for the purpose of purchasing a
site for, and erecting thereon a schoolhouse or school-
houses, and furnishing the same. Section 13 of subdi-
vision 15 provides: “It shall be the duty of the board of
county commissioners in each county to levy, annually,
upon all the taxable property in each school district in
such county, a tax sufficient to pay the interest accruing
upon any bond issued by such school district, and to pro-
vide a sinking fund for the final redemption of the same,
such levy to be made with the annual levy of the county,
and the taxes collected with other taxes, and when col-
lected shall be and rémain in the hands of the county
treasurer, a specific fund for the payment of the interest
upon such bonds, and for the final payment of the same
at maturity,” etc. The contention of the defendant is
that said section 13 is a special provision relating to the
raising of a revenue to pay the bonds issued by school
districts and interest thereon, and that section 24 of sub-
division 14 relates to school revenues in general, and con-
tains no limitation upon the power to levy taxes for the
payment of school district bonds or interest thereon. The
district court ruled that the limitation contained in said
section 24 applied to all school district taxes ; and this
construction of the several statutory provisions is not
only a reasonable one, but is in line with the decisions
of this court. Wiecler v. City of Plattsmouth, 7 Nebr., 270;
Burlington & M. R. R. Co. v. York County, 7 Nebr., 487;
Union P. R. Co. v. Dawson County, 12 Nebr., 254. These
authorities are decisive of the question presented, and
they lead to an affirmance of the decision of the district
court.

JUDGMENT AFFIRMED.
SULLIVAN, J., not sitting,.
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EDWARD A. BANGS, TRUSTEE, APPELLANT, V. ROBERT
GRAY ET AL., APPELLEES. *

FLEp SEPTEMBER 19, 1900. No. 9,267.

1. Evidence: FInNDING: MORTGAGE DEBT: PAYMENT. Evidence exam-
ined, and held sufficient to sustain the finding that the mortgage
debt was paid in full to the duly authorized agent of the owner
of the note and mortgage.

2. Testimony of Deceased Person: INTERESTED WITNESS. In case evi-
dence of a person deceased shall have been taken and read in
evidence by his representatives in regard to any transaction
or conversation, then an interested witness may be examined
in regard-to the facts testified to by such person deceased.

3. Release of Mortgage: PENALTY: DEMAND: CONDITION PRECEDENT.
Before a mortgagor can recover the penalty prescribed by sec-
tion 29, chapter 73, Compiled Statutes, for failure to discharge a
real estate mortgage after full payment thereof, a prior demand
upon the mortgagee or his agent for such release or discharge
must have been made. Such demand is a condition precedent
to a right of action. .

APPEAL from the district court of Cass county. Heard
below before Ravsuy, J. Affirmed in part.

S. L. Geisthardt, for appellant.
J. H. Haldeman and R. B. Windham, conira.

Norvar, C. J.

In 1885 one Robert Gray, of Cass county, borrowed of
the Connecticut River Savings Bank, of Charleston, N.
H., the sum of $2,000, giving as security for the payment
thereof a mortgage on certain real estate situate in this
state. This loan was made through one Benjamin A.
Gibson of said county. At that time, and from thence
until 1895, one George Olcott was the treasurer and man-
ager of said bank, also the trustee of the estate of Anna
C. Webber, deceased. After said loan was consummated,
the note and mortgage were sold and transferred by said

#*This case is reported in 83 N, W. Rep., 680, as Olcuit v. Gray.
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bank to said Olcott as such trustee. The real estate so
mortgaged was transferred by mesne conveyances to one
Addison P. Weston, who paid the principal of said note,
at or soon after its maturity, to said Gibson. Several
years after said payment the attorney of said Weston de-
manded of one Seth W. Eddy, who, it is alleged, was at
such time the agent of said bank, a release of said mort-
gage, and, such demand remaining uncomplied with on
the part of said bank for more than seven days, action
was commenced by him against it to recover the statu-
tory penalty; also to have entered a decree canceling
said mortgage of record. The bank answered, disclaiming
any interest in said mortgage, and alleging the transfer
by it of said mortgage to Olcott as trustee as aforesaid.
Olcott then commenced action to have said mortgage
foreclosed. Olcott and Weston both died, and the actions
were revived in the names of their respective personal
representatives. The actions were consolidated, and, on
trial, the issues in both cases were found in favor of the
personal representatives of Weston and judgment en-
tered accordingly; whereupon appeal to this court was
taken by the defeated parties.

In the foreclosure case it is alleged that there is no
evidence to support the findings of the court, to the effect
that at the ‘time said principal was paid by Weston to
Gibson the latter was agent of Olcott to receive such pay-
ment; and further,.that upon the receipt of such principal,
it or its equivalent was paid by Gibson to Olcott. Without
specifically pointing out such evidence, we would say that
we are of opinion that there was evidence to support both
such findings of the lower court, and the judgment will
not for that reason be disturbed by this court. It is fur-
ther argued that the findings are based upon the evidence
of Gibson, introduced by Weston, and that the record
shows that Gibson was incompetent as against Olcott,
he having a direct legal interest in the action. Whether
the ground for this objection exists or not, Gibson’s testi-
mony was made competent through the action of the ad-
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verse party in introducing the deposition of Olcott, after
Gibson’s testimony had been introduced, and the repre-
sentatives of Olcott can not, therefore, complain of such
ruling of the trial court. Kronckev. Madsen, 56 Nebr., 609.
The decree denying foreclosure of the mortgage must,
therefore, be affirmed.

The judgment of the lower court in favor of the per-
sonal representative of Weston against Bangs, who suc-
ceeded Olcott as trustee of the Weber estate, so far as it
awarded such personal representative a judgment for
$100 against said Bangs for failure to release such mort-
gage, must be reversed, for the rason that there is no evi-
dence to support the finding. All evidence is to the effect
that the demand was made by the atiorney of Weston
upon Eddy as agent of the bank, and not as the agent
of Olcott; and the demand was that such bank release
such mortgage, and that at such time Olcott, as trustee,
was the owner of said mortgage. This being the case,
no proper demand was made upon Olcott, as is required
by section 29, chapter 73, Compiled Statutes, 1897, and
such a demand is a condition precedent to a right of
action. There is evidence of record to sustain a finding
that at the time said demand was made upon Eddy he
was not only the agent of the bank, but also of Olcott;
but we do not think such fact is material, for the reason
that the demand was not made upon Eddy as agent of
Olcott, but upon him as the agent of the bank, and as
the statute is highly penal in its nature, a strict compli-
ance with its requirements must be exacted.

The judgment of the district court allowing Pollard,
executor of Weston, a recovery against Bangs, trustee,
for the statutory penalty of $100 for failure to release
said mortgage, is reversed; but in all other respects, the
decisions in both cases are

AFFIRMED.
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AUGUST CARSTENS, APPELLEE, V. JAMES W. ELLER,
APPELLANT.

FLED SEPTEMBER 19, 1900. No. 9,274.

. Appraisal of Real Estate: CONSENT TO SUSTAINING OF MoTIioN: Es-

TOPPEL. A plaintiff, by consenting to the sustaining of defend-
ant’s motion to vacate an appraisal of real estate, is not thereby
estopped from denying that a subsequent appraisal is too low,
whereby the same property was valued at one-half the sum
fixd by the first appraisers, where it is not shown that there
had been no depreciation in the market value of the property
after the making of the first appraisement.

. Authérity.of Deputy Sheriff. A deputy sheriff may act for his

principal in appraising property for sale under a decree of fore-
closure.

- Sale Under Vacated Appraisal. Property can not be offered for

sale, or sold, under an appraisement which has been set aside
by the court.

- City Lots: SEPARATE SALE: NoTice. Under a decree of foreclos-

ure which requires that city lots shall be sold separately it is
not necessary that the published notice of sale should specially
-state that the lots will be offered for sale separately, when
such notice contains the information that the lots will be sold
in the manner provided by the decree.

. Second Appraisement. An officer is not required to make a second

appraisement of real estate until he has twice offered the prop-
erty for sale.

ATreAL from the district court of Douglas county.

Heard below before IRVINE, J. Affirmed.

James W. Eller, appellant, for himself.
Connell & Ives, contra.

Norvazy, C. J.
This appeal is taken from an order confirming the sale

of real estate made under a mortgage foreclosure. A de-
cree was entered herein on July 30, 1892, which, on ap-
peal, was affirmed at the Jannary term, 1895. 45 Nebr.,
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515. An order of sale was issued October 10, 1895, and
each of the twenty-four lots was appraised at $200, by the
deputy sheriff and two freeholders called by him. The
defendant filed a motion to set aside the appraisement
for the reason that the appraisers were called by the dep-
uty sheriff, and because the appraisement was too low.
The lots were sold to the plaintiff for $134 each, who sub-
sequently moved for a confirmation of the sale, and the
defendant filed objections to the confirmation. The court
below, the plaintiff consenting thereto, vacated the ap-
praisement and set aside the sale. Thereafter, on Janu-
ary 18, 1896, a new order of sale was issued, the lots were
reappraised by the deputy sheriff and two freeholders,
by him summoned for that purpose, at $100 each. The
property was advertised, and there having been no bid-
ders,the order of sale was returned indorsed “Not sold for
want of bidders.” July 27, 1896, plaintiff obtained a
pluries order of sale, under which the lots were sold by
the deputy sheriff to the plaintiff for the sum of $67 each.
This sale was confirmed, defendant objecting thereto and
to the appraisement, and a deed was ordered to be made
to the purchaser. .
It is urged that the appraisal is too low, and that plain-
tiff is estopped to deny it. This argument is based upon
the fact that the lots were appraised at a lower sum under
the second appraisement than under the first, and that
the first appraisement having been set aside as being too
low with the assent of plaintiff, he is in no position now

to assert that tie lots were not valued too low under
the last appraisement. The argument is novel, but is

without substantial foundation. The record fails to show
that the first appraisement was vacated on account of the
low valuation of the lots, but rather that said appraise-
ment was vacated because the defendant asked it and
the plaintiff consented thereto. Moreover, it is not dis-
closed that the lots were of the same value when they
were last appraised as when the first appraisement was
made. The defendant merely showed that the lots were
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unimproved and were in the same condition when the
two appraisements were made. But this was insufficient
to establish that there had been no depreciation in the
market value of the lots, or to impeach the second ap-
praisement. Had the first appraisal been vacated with
the assent of the plaintiff, on the ground that the valua-
tion placed on the lots was too low, which is not shown
to have been the case, it is manifest that such ruling
would not preclude the plaintiff from denying that the
second appraisement was too low where the market value
of the property was not shown to have been the same at
the time of the respective appraisements.

The next objection, that the second appraisement is
invalid because made by the deputy sheriff, is without
merit. Nebraska Loan & Building Ass'n v Marshall, 51
Nebr., 534. Tt is, however, argued that by consenting to
the sustaining of the motion to vacate the first appraise-
ment, one of the objections thereto being that it was made
by the deputy sheriff, the plaintiff is estopped from urg-
ing that the deputy sheriff could properly make the last
appraisement. This claim is untenable, since the motion
to set aside the first appraisement was predicated on more
than one ground, and the order fails to disclose the
ground on which the first appraisement was set aside.

Equally without merit is the third point made by the
defendant, that the property should have been sold under
the first appraisement, since the same had already been
vacated on motion of defendant. Ordinarily, an officer
can make only one appraisement of real estate until he
has twice unsuccessfully offered the property for sale.
Code of Civil Procedure, sec. 495; Burkett v. Clark, 46
Nebr., 466. But this rule does not obtain where an ap-
praisement has been set aside by the court.

Another argument is that the published notice of sale
was insufficient, because not in accord with the decree,
in that the notice did not state that the lots would be
offered separately, nor that the property was to be sold
under foreclosure of mortgage. The decree provided that
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the lots should be appraised and sold separately. They
were separately appraised and offered and sold sepa-
rately. The published notice stated “the above described
lots to be sold in the manmer provided in said decree.”
This was sufficient. It was unnecessary that the notice
of sale should specifically state that the lots would be
offered for sale separately. The published notice was in
substance specific.

The fifth objection is obviously barred upon a misap-
prehension of the record. It in no manner refers to the
advertisement and sale in question, but relates to a prior
advertisement under which the property was offered, al-
though not sold for want of bidders.

It is also insisted that too long a time intervened be-
tween the date of the last appraisement and the first pub-
lication of the notice under which the lots were sold. The
last appraisal was made January 29, 1896, and the prop-
erty was advertised immediately thereafter. March 16,
1896, defendant moved to sct aside the appraisement,
which motion was not passed upon until April 27. A new
order of sale was issued July 27, published notice of the
sale began on August 5, and the sale was held September
R It is not disclosed in what manner defendant was
prejudiced by the lapse of time between the appraisement
and the advertisement under which the sale was made.

The sale is likewise assailed because there was no ap-
praisal made under the last order of sale. The property
had been offered for sale only once under the last ap-
praisement. Hence no new appraisement was necessary.
Burkett v. Clark, 46 Nebr., 466.

No reversible error is revealed by the record, and the
order of confirmation is

AFFIRMED.



464 NEBRASKA REPORTS. [VoL. 60

McClave v. McClave,

GEORGE MCCLAVE, APPELLANT, V. SUSANNA McCLAVE ET
AL., APPELLEES.

FLep SEPTEMBER 19, 1900. No. 9,276.

1. Trial Court: FiNAL DispositioN oF CAUSE: REQUEST TO PROCEED
I¥ CAUSE: REVIEW. The failure of a trial court to make a com-
plete and final disposition of a cause can not be reviewed until it
has been asked to so proceed in the case.

2. Advancement by Father to Son: DEDUCTION FROM DISTRIEUTIVE
SHARE. Advancements made by a father to a son may properly
be deducted from the distributive share of the latter in the
estate of the deceased father.

3. Partition of Real Estate. In partition of real estate, the court

may allot particular portions of the land to particular individ-
uals.

APPEAL from the district court of Lancaster county.
Heard below before HoLMES, J. Affirmed.

Mockett & Polk, for appellant.
F. M. Hall and Samuel J. Tuttle, contra.

Norvar, C. J.

This is an appeal from an order made by the lower
court in an action therein commenced to have partition
of the estate of one William McClave, who, in 1888, died
intestate, being a resident of the state of Ohio, and own-
ing at the time of his death real estate sitnate therein,
and in Lancaster county in this state. He left a widow
and numetrous heirs, among the latter being Stewart Me-
Clave. Against the said Stewart MecClave, Robert E.
Moore and Sarah J. Alloway held judgments, which,
upon the death of William, became liens upon his share
in said estate situate in this state. In the action for par-
tition, it was shown, on trial, that deceased had, during
‘his lifetime, advanced to said Stewart McClave some
$2,800, which the court properly found should be de-
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ducted from his share in said estate. The lower court,
upon sufficient evidence, found the value of the real
estate in Ohio and of that in' Nebraska, and the value of
said Stewart’s share in each, and deducted the value of
his share in the Ohio property (which did not equal the
amount of the advancement) from such advancement, and
the balance of such advancement was deducted from the
value of his interest in the Nebraska land. The court
then found that it was possible to, and did, allot to said
Stewart McClave a specific tract of said Nebraska land,
free and clear of the dower interest of the widow, and
of another life estate owned by one of the parties to the
action, and directed the commissioners thereafter to be
appointed to make to said Stewart McClave a deed to
said particular tract of land, which was, in the order of
the court, described by metes and bounds. The court
then found the amount due said Moore and Alloway re-
spectively from said Stewart McClave, and the order of
priority of their liens upon such specific tract of land, and
directed that, unless payments of such judgments be
made, said land be sold, and the proceeds of such sale be
applied to the satisfaction of such judgments. No fur-
ther order was made in the premises, and from the order
so made an appeal to this court is taken by the plaintiff
in partition. ,

It is elaimed by appellant that the action of the lower
court, so far as it proceeded in the action, should be re-
versed for the reason that it failed to set aside the dower
or life estate of the widow, and of another of the parties,
a widow of one of the heirs. We do not think that ques-
tion is properly before the court for decision. If the
plaintiff desired the court to set aside the dower interest
of the widow, he should have asked the lower court to
proceed further in the premises, and if the lower court
should refuse to so proceed, he had his remedy. There
. is nothing of record to show that the lower court refused
" to proceed further in the premises.

It seems that the interest of Stewart McClave in the
34
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Ohio land had, as shown by the record, been previously
sold on attachment proceedings issued out of a compe-
tent tribunal in that state, and appellant claims that for
that reason no deduction should have been made from
the amount of the advancement, so far as the value of his
interests in Olio are concerned. We fail to understand
the force of the argument. These interests represented
two funds. Upon one of them Moore and Alloway had a
lien, upon the other they had none. The estate of Will-
iam McClave had a first lien upon both of the funds for
the amount of such advancement. This being the case,
equity would require that the estate first exhaust the
fund upon which Moore and Alloway had no lien, and
that was done in this case. 1f the lien of the estate proves
to be superior to that of the attaching creditor in Ohio,
that is the misfortune of such creditor, but certainly it
constitutes no error on the part of the trial court in this
action. The statute gave the right to allot particular
portions of the land to particular individuals. Code of
Civil Procedure, sec. 813.

We have carefully read the proceedings of the lower
court, and, as far as it has proceeded in the premises, find
no error, and for that reason the order appealed from is

AFFIRMED.

DwicHT NEWMAN, APPELLANT, V. FFRANK PHILLIPS,
APPELLEE.

F1iLED SEPTEMBER 19, 1900. No. 9,287,

Evidence: Finping. FEvidence examined, and found to support the
finding of the court.

ArrrAL from the district court of Dawson county.
Heard below before GREENE, J. Affirmed.

Warrington & Stewart and E. A. Cook, for appellant.
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E. D. Owens, W. D. Giffin and Geo. C. Gillan, contra.

SULLIVAN, J.

This is an appeal from a decree of foreclosure. Ap-
pellant contends that the mortgage debt has been paid,
and that the finding of the trial court to the contrary is
not supported by sufficient evidence. We have read the
record with a good deal of care, and are disposed to think
that the right result has been reached; that the only issue
raised by the pleadings has been correctly decided.

The judgment of the district court is
AFFIRMED.

NORTHWESTERN MUTUAL LIFE INSURANCE COMPANY, AP-
PELLEE, V. CARLOS C. BURR ET AL., APPELLANTS.

FILED SEPTEMBER 19, 1900. Nos. 9,280 AND 9,281,

1. Foreclosure: RECEIVER: RENTAL: AUTHORITY OF RECEIVER: RE-
pucTION OF RENT. In an action to foreclose a real estate mort-
gage, the district court has power to appoint a receiver, whose
duty it is, under ordinary circumstances, to rent the mortgaged
property, if it is rentable. And the duty to rent implies au-
thority to reduce rents, at the expiration of existing leases, if
such reduction is necessary to secure tenants and make the
property productive.

2. Evidence: FinpiNg. Evidence examined, and found to support the
findings of the court."’

APPEAL from the district court of Lancaster county.
Heard below before HoLMES, J. Affirmed.

S. B. Pound and Roscoe Pound, for appellants:

Lambertson & Hall, contra:

The trial judge is the proper judge of the weight and
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credibility of the evidence. Worthington v. Worthington,
32 Nebr., 334.

SULLIVAN, J.

These cases were commenced by the Northwestern
Mutual Life Insurance Company to foreclose two real
estate mortgages. By agreement of the parties, William
P. McLaren was appointed receiver in each case and, hav-
ing qualified as required by the statute, entered upon
the discharge of his trust. The mortgaged property, be-
ing business blocks in the city of Lincoln, was occupied
by tenants whose leases expired after the actions were
instituted and the receiver appointed. McLaren renewed
some of these leases and reduced the rents. Whether he
had authority to make such reductions and, if so, whether
he acted wisely in the premises are the questions here
presented for decision.

A receiver may be appointed in cases of this kind; and
it is his duty to make rentable property productive. This
implies, of course, the necessity of reduring rents when-
ever business conditions, or other circumstances, require
a reduction. The trial court found from the evidence in
these cases that the receiver managed the property in
his hands with prudence and fidelity, and that in reduc-
ing rents, he only did what was necessary to secure ten-
ants and obtain an income from the mortgaged premises.
We think the finding is supported by sufficient evidence
and that the order confirming the reciver’s report
should be

ATFFIRMED.
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Passumpsic Savings Bank v. Maulick.

PASSUMPSIC SAVINGS BANK, APPELLER, V. JOHN C.
MAULICK ET AL., APPELLANTS.

FILED SEPTEMBER 19, 1900. No. 9,278.

1. Foreclosure of Real Estate Mortgage: AUTHORITY OF SHERIFF TO
SELL: DECREE: ORDER. In an action to foreclose a real estate
mortgage the sheriff’s authority to sell the mortgaged property
is derived from the decree of foreclosure and not from the
order of sale issued by the clerk of the court.

2. Judicial Sale: RATIFICATION. It is ordinarily the duty of a court,
where a judicial sale is made in conformity with its decree, to
ratify such sale. ’

3. Defective Process: SrAL or COURT. A process, defective for want
of the seal of the court out of which it issued, may be cured by
amendment.

4. Authority of Deputy Sheriff. A deputy sheriff may perform, for
his principal, any act necessary to be done to carry into effect
a decree for the sale of property.

ArpeAL from the district court of Custer county.
Heard below before GREENE, J. Affirmed.

C. L. Gutterson, for appellants.

Kirkpatrick Bros., contra.

SULLIVAN, J.

This is an appeal from an order of the district court
confirming a sale of real estate made by the sheriff of
Custer county in execution of a decree of foreclosure. A
reversal is claimed upon two grounds. The order of sale
was not issued under the seal of the court, and it is in-
sisted that it was therefore void and did not confer upon
the sheriff power to advertise and sell the mortgaged
property. Conceding this position to be sound, it does
not follow that the order of confirmation should be set
aside. The sheriff’s authority was not derived from the
order of sale, but from the decree. If the sale was made
in pursuance of the decree, it was the duty of the court
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to ratify it regardless of irregularities in the process is-
sued by the clerk. The issuance of the order of sale was
unnecessary and the infirmity in question was without
prejudice to the rights of the appellant. Rector v. Rotton,
3 Nebr., 171; Fried . Stone, 14 Nebr., 398; Johnson v.
Colby, 52 Nebr., 327; Amoskeag Savings Bank v. Robbins,
53 Nebr., 776; Jarrett v. H oover, 54 Nebr., 65; Brisfol Sav-
ings Bank v. Field, 57 Nebr., 670. In the first point of the
syllabus to Johnson v. Colby, supra, it is said: “A decree of
foreclosure is sufficient authority in itself for its execu-
tion. No order of sale need issue, and if one be issued, a
sale made thereunder will not be set aside for formal de-
fects in the order, or for failure of the officer to follow
entirely the command of the order, provided he follow
the law and the decree.” It may be further remarked
that the defect in the process was entirely cured by the
amendment of it after the sale had been made. Taylor v.
Courtnay, 15 Nebr., 190. '

The second objection to the confirmation is that the
record is contradictory as to whether the sheriff or his
deputy acted in making the appraisement of the property
described in the decree. We think it is of no consequence
which of them acted. Either was authorized to do any
act necessary to be done in carrying the decree into exe-
cution. Nebraska Loan & Building Ass'n v. Marshall, 51
Nebr., 534; Maginn v. Pickard, 57 Nebr., 642,

The order of confirmation is

AFFIRMED.

GEORGE E. BARKER ET AL. V. BERT GLENDORE WHEELER.
FrLep SEPTEMBER 19, 1900. No. 11,288.

1. Res Adjudicata: SUBSEQUENT PROCEEDINGS. The determination of
questions presented to this court in reviewing the proceedings
of the district court becomes the law of the case, and, ordi-

narily, will not be re-examined in & subsequent appellate pro-
ceeding. -
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5. Official Bond: JUDGMENT AGAINST OFFICERS: EVIDENCE AGAINST
SCRETIES. A judgment against an officer is prime facie evidence
against his sureties when sued upon an official bond, both ac-
tions being grounded upon the same alleged delinguency.

3. Conclusive Evidence: AGREEMENT TO ABIDE. Such an adjudication
is conclusive evidence of the liability of the sureties only in case

they agreed to abide by any judgment that might be rendered
against their principal.

4. Czses Overruled. The second poiﬂt of the syllabus to Thomas v.
Markmann, 43 Nebr., 823, and the first point of the syllabus to
Lewis v. Mills, 47, Nebr., 910, are overruled.

(=

. County Judge: EMBEZZLEMENT: OFFICIAL MiscoNDUCT. A county
judge who receives money in his official capacity and converts
the same to his own use, is guilty of official misconduct.

o

Trover: PLEADING: GENERAL DENIAL: EVIDENCE: PAYMENT: Ac-
CORD AND SATISFACTION. In an action grounded upon an alleged
conversion of money, neither payment nor accord and satisfac-
tion can be shown under a general denial.

7. : : : DATE oF CONVERSION. In an action against
the sureties on an official bond for money converted by their
principal during his official term, where the answer is a general
denial, it is error to exclude evidence tending to show the date
when the conversion actually occurred.

8. Excessive Judgment. REMITTITUR. Judgment rendered “for too
large a sum and plaintiff allowed to remit excess.

ERROR to the district court for Douglas county. Tried
below before Scort, J. Affirmed upon filing of remittitur.

E. J. Cornish, for plaintiffs in error.
Isaac Adams, contra.c

SULLIVAN, J.

This proceeding in error brings here for review a judg-
ment of the district court in favor of Bert Glendore
Wheeler, a minor, and against George T. Barker and
William §. Rector. The action was instituted by Miss
Wheeler’s guardian to recover of the defendants, as sure-
ties upon the official bond of James W. Eller, a sum of
money which, it is alleged, Eller received in trust for
the plaintiff, and converted to his own use while acting
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as judge of the county court of Douglas county. After
stating that the money in question was paid into court
by the administrator of the estate of Bert G. Wheeler,
deceased, in pursuance of an order of the court, and that
such money belonged to the plaintiff, and was received
by Eller as county judge, the petition charges “that said
Eller wrongfully, fraudplently and corruptly and in
gross violation of his duties as such county judge, after
having obtained possession of said funds as aforesaid,
thereafter converted said sum of $1,935.92, the amount
belonging to this plaintiff, to his own use, and that ever
since said date, said Eller has retained all of said last
mentioned sum, save $485.92, though payment thereof has
been frequently demanded by plaintiff’s guardian.” The
defendants answered, admitting that the plaintiff was
an infant; that Eller was county judge of Douglas county
during 1892 and 1893, and that they were sureties upon
his official bond. The other averments of the petition -
were denied in general terms.

The first contention of defendants is that the money
which Eller was charged with having converted to his
own use was not received by him in his official capacity,
and that, therefore, the misappropriation of it did not
constitute a breach of his official bond. This pPrecise
question has been already considered and decided by this
court in this case. By the former decision it is settled,
so far as this litigation is concerned, that “where a county
judge orders an administrator to pay money into court
and the latter does so and the county judge receives the
money, it is, on his part, an official act and he is liable
therefor upon his official bond.” Wheeler v. Barker, 51
Nebr., 846. The doctrine thus declared appears to be
sound. At any rate it is the law of the case and will not
be re-examined at this time. Ripp v. H. ale, 45 Nebr., 567;
Coburn v. Watson, 48 Nebr., 257; Omaha Life Ass'n v. Keot-
tenbach, 55 Nebr., 330; Hayden v. Frederickson, 59 Nebr.,
141; Home Fire Ins. Co. v. Johansen, 59 Nebr., 349,

To show that Eller had converted the plaintiff’s money,
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there was produced at the trial and received in evidence
the record of a decree rendered by the district court of
Douglas county in an action brought by the plaintiff
against Eller alone. The sureties contend that the judg-
ment against their principal is not admissible against
them and does not tend to establish their liability, while
the guardian insists that it is not only competent, but
indisputable proof. We think the record was sufficiently
identified; that it was properly received and that it con-
stituted prima facie evidence of the alleged conversion.
In Fire Association of Philadelphia v. Ruby, 49 Nebr., 584,
it was held that a judgment of amercement against an
officer is primae facie evidence against his sureties when
sued upon their bond. This decision seems to be sup-
ported by the preponderance of adjudged cases and it
will be adhered to. Graves v. Bulkley, 25 Kan., 249; Fay
v. Edmiston, 25 Kan., 439; Lipscomb v. Postell, 38 Miss.,
476; Charles v. Hoskins, 14 Ia., 471; Stephens v. Shafer, 48
Wis., 54; Beauchaine v. McKinnon, 55 Minn., 318; Norris v.
Mersereau, 74 Mich., 687. Thomas v. Markmann, 43 Nebr.,
823, and Lewis v. Mills, 47 Nebr., 910, holding that such
a judgment is conclusive upon the sureties, appear to be,
in part at least, based upon Pasewalk v. Bollman, 29 Nebr.,
519, which merely decides that a surety who agrees to pay
any judgment that may be recovered against his princi-
pal must, in the absence of fraud or collusion, abide by
his contract. That the court in the last mentioned case
clearly recognized the distinction between agreements of
sureties to be bound by judgment against their principals
and general undertakings to answer for official miscon-
duct is shown by the following statement in the opinion:
“In the case of most official bonds the sureties do not
promise to pay any judgment rendered against the prin-
cipal, hence a judgment against the official on such a
bond is not conclusive upon the sureties where the latter
had no notice of the suit.” The defendants in the present
case did not agree to satisfy any judgment that might be
recovered against their principal, Their yndertaking











































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































