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NELLIE M. RICHARDSON V. Scorr’s BLUFF COUNTY.
FrLep DECEMBER 19,1899, No. 9,055.

Compensation of Lobbyist: Varipiry or ContTrACT. A contract by
which a person agrees to draft a bill, have it introduced in a
legislature, explain it to and make arguments in its favor be-
fore committees of the legislature, and do all things needful and
proper to secure its passage, such party to receive no compensa-
tion unless the passage of the bill, an appropriation act, is pro-
cured—if successful, the fees not fixed, but to be liberal—is
vicious, illegal and void; and, in the event of the passage of the
bill, there can be no recovery of a fee in a suit upon the contract,
nor as upon an implied contract, nor a quantum meruit for the
services performed.

ERROR from the district-court of Scott’s Bluff county.
Tried below before GRIMES, J. Affirmed.

The facts are stated in the opinion.

M. B. Reese, C. A. Robbins and F. I. Foss, for plaintiff
in error:

- The services rendered by the plaintiff for the defend-
ant before the legislature in securing the passage of the
bill for the relief of the defendant were lawful. See
Foltz v. Cogswell, 86 Cal., 542; Kansas P. R. Co. v. McCoy,
8 Kan., 538; Stanton v. Embrey, 93 U. 8., 548; Chesebrough
v. Conover, 140 N. Y., 382; Yates v. Robertson, 80 Va., 475;
Barry v. Capen, 151 Mass., 99; Dillon v. Darst, 48 Nebr,,
803.

The county board had the power and authority to em-
ploy the plaintiff, as attorney or agent, to present the
merits of the county’s claim against the state to the leg-
islature. See Smith v. Mayor, 13 Cal., 531; Hornblower .
Duden, 35 Cal., 670; Clarke v. Lyon County, 8 Nev., 181;
Ellis v. Washoe County, 7 Nev., 291; Tatlock v. Louisa
County, 46 Ia., 138; Memplis v. Adams, 9 Heisk. [Tenn.],
518; Gandy v. State, 27 Nebr., 707; Fuller v. Madison
County, 33 Nebr., 422; Huffman v. Commissioners, 23 Kan.,
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281; Commissioners of Hamilton County v. Webb, 47 Kan.,
104.

The defendant is estopped to claim that the contract of
employment was irregular. See Lincoln Land Co. v. Grant,
57 Nebr., 70; Grand Island Gas Co. v. West, 28 Nebr., 852;
State v. Lancaster County, 20 Nebr., 419; State Board v.
Citizens S. R. Co., 47 Ind., 407; Brown v. Merrick County,
18 Nebr., 355; Northampton County’s Appeal, 30 Pa. St.,
305; City of Natchez v. Mallery, 54 Miss., 499; Argenti v.
City of San I'rancisco, 16 Cal., 255; Clark v. Dayton, 6
Nebr., 192; Hull v. Kearncy County, 13 Nebr., 539; Fister
v. La Rue, 15 Barb. [N. Y.], 823; Power v. May, 114 Cal.,
207; Hujfman v. Greenwood County, 28 Kan., 281; Com-
missioners of Hamilton County v. Webb, 47 Kan., 104; City
of Ellsworth v. Rossiter, 46 Kan., 237; City of Cincinnati
v. Cameron, 33 O. 8t., 336; Ward v. Town of Forest Grove,
20 Ore., 355; Hawk v. Marion County, 48 Ia., 472; Knee-
land v. Gilman, 24 Wis., 39; Allegheny City v. McClurkan,
14 .Pa. St., 81; Bcers v. Dalles City, 16 O1e 334; Browmn
v. City of Aiclmson 39 Kan., 49.

J. . Broady, also for plaintiff in error.

References: State v. Moore, 40 Nebr., 854; Omaha & R.
V. R. Co. v. Brady, 39 Nebr., 49; Foltz v. Cogswell, 25 Pac.
Rep. [Cal.], 60; State v. City of Des Moines, 65 N. W.
Rep. [Ia.], 818; Heall ». Hooper, 47 Nebr., 111; Thomas .
City Nat. Bank, 40 Nebr., 506; Ragoss v. Cuming County,
36 Nebr., 375; Brown v. Board, 103 Cal., 531; Pister v.
La Rue, 15 Barb. [N. Y.], 323.

M. J. Huffman, T. W. Morrow and George W. Heist,
~contra:

The alleged contract upon which plaintiff seeks to re-
cover, as set up in her petition and explained by the evi-
dence introduced by her in support of her claim for work
performed thereunder, is void, as against public policy.
See Clippinger v. Hepbaugh, 5 Watts & 8. [Pa.], 315;

30
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Iarris v. Raof, 10 Barb. [N. Y.], 489; Rosc v. Truaz, 21
Barb. [N. Y.], 361; Marshall v. Baltimore & 0. R. Co., 16
Ilow. [U. 8.1, 314; Trist v. Child, 21 Wall. [U. 8.], 441;
Mills v. Mills, 40 N. Y., 543; Sweeney v. McLeod, 15 Pac.
Rep. [Ore.], 275.

HARRISON, C. J.

There was filed in this action in the district court of
Scott’s Bluff county a petition, which was in part as fol-
lows: “The plaintiff complains of the defendant and al-
leges that on or before the 1st day of January, 1893, the
plaintiff was a duly authorized attorney at law, and ad-
mitted to practice in the courts of the state of Nebraska,
and as such attorney at law was engaged in the practice
of her profession in accepting retainers, and prosecuting
and defending such claims and cases as came within her
employment as such attorney at law; that prior to said
date and time, to-wit, on or about the 1st day of Septem-
ber, 1889, a criminal action was tried in said county of
Scott’s Bluff, wherein the state of Nebraska prosecuted
one George 8. Arnold for the crime of murder in the first
degree, and such proceedings were had therein as re-
sulted in a conviction of said Arnold; that the whole
costs of said prosecution and trial amounted to about
the sum of $7,016.01; that at said time the said county
of Scott’s Bluff had but recently been organized, and
being compelled to pay said costs, the same became a
heavy burden upon the people and taxpayers of said
county, and the said county determined to make an at-
tempt to obtain back the said expenses from the state by
means of an appropriation by the legislature, and to do
all things necessary or available to that result. Accord-
ingly, thereupon, about the 14th day of January, 1893,
two of the county commissioners of said Scott’s Bluff
county, being a majority of all the county commission-
ers of said Scott’s Bluff county, for and on behalf of said
county orally employed this plaintiff to prepare a suita-
ble appropriation bill appropriating and paying to the
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said county sufficient funds from the treasury of the
state of Nebraska to reimburse the said Scott’s Bluff
county the money so paid out and expended by the said
county, and to argue the merits of said bill before the
proper legislative committees, and to do all things need-
ful and proper to procure the passage thereof and the
money sought, and agreed to pay plaintiff on condition
of success a very liberal fee and compensation for said
services. All of which plaintiff agreed to do. There-
upon, at the instance and request of a majority of the
county commissioners of said county of Scott’s Bluff
acting for and on behalf of said county, and in pursu-
ance of the said agreement of employment, on or about
the said 16th day of January, 1893, this plaintiff entered
upon said employment, and went to the city of Lincoln,
the capital of said state, where and when the legislature
of the state of Nebraska was in session, and under and
by virtue of said employment prepared and drafted said
appropriation bill and appeared before the proper com-
mittees of the senate and house of representatives, and
the various members of said bodies in public, and as
attorney and agent of said county presented to said
committees and members the merits, legality and jus-
tice of said bill, and procured and caused the said bill
to be passed, appropriating to said Scott’s Bluft county
for said purpose the sum of $7,495.73, and which bill,
known as ‘House Roll 278 became a law of said state
April 6, 1893, and the said sum of money was duly ap-
propriated to and for the use and benefit of said Scott’s
Bluff county. That at all said times the said Scott’s
Bluff county and the officers thereof had full knowledge
and notice of the services of plaintift and of her claim
to remuneration therefor, and so knowing of her said
services and claim under the said contract, received and
accepted the money so appropriated by said legislature
to the said county; that the board of county commis-
sioners of Scott’s Bluff county, with the full knowledge
of the said services of plaintiff and that by means thereof
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the said appropriation was made, and of her said claim
to remuneration, in session accepted and received said
money so appropriated by the state as aforesaid, and all
the fruits of plaintiff’s services in the premises, and
thereby ratified the agreement of employment between
the members of the board of county commissioners for
and in behalf of said county and the plaintiff as afore-
said, and the request of said two members of the board
to this plaintiff to perform said services. The said board
of county commissioners, in session as a board, have,
with full knowledge of the services of the plaintiff in the
premises, and that the receipt of said money from the
state as aforesaid was the fruit of plaintiff’s services in
the premises, without which the said money would not
have been obtained by said county, appropriated and
distributed to the use of said county all the said money
received as aforesaid from the state; that in procuring
the passage of said act and the appropriation of said
money the plaintiff expended a large amount of time,
to-wit, about three months, and a large amount of money
in the defraying of her expenses, and her services in con-
nection therewith are of the value of $1,500 and more;
that plaintiff complied with all the conditions of said
contract of employment on her part to be performed,
‘but defendant wholly failed to comply with the condi-
tions thereof on its part, and have paid plaintiff nothing
* thereon; that the sum of §1,500 is justly due and owing
to plaintiff from defendant, with interest thereon at the
rate of seven per cent per annum from April 6, 1893.”

In the answer there were admissions of the trial of
the criminal case alleged in the petition, and that the
costs were as stated in the petition; also, that a bill or
act for the “relief of Scott’s Bluff county” had been pre-
pared. It was pleaded that it was done by “Hon. Wm.
weville,” and was introduced by a member of the house
of representatives, and in the due course of legislation
became a law, and by it there was appropriated to the
purpose of the act the sum of §7,495.73, which was after-
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wards received by the county. It was further pleaded
in the answer: “Defendant further answering alleges
that after the passage and approval of the said bill as
aforeraid, and before the said meuey had been paid by
the state to the defendant, to-wit, on the 20th day of
June, 1893, the plaintiff herein filed a pretended attor-
ney’s lien with the auditor of public accounts of the
state of Nebraska, claiming the sum of $1,500 as attor-
ney’s fees for procuring the passage of said bill through
the legislature; that the trcasurer of the defendant, the
county of Scott’s Bluff, was thereby compelled, in order
to obtain said money, to sue out of the supreme court of
the state of Nebraska a peremptory writ of mandamus
at the cost of §$369.62 to defendant, divecting the auditor
to pay the said sum of money over to defendant; that
afterwards, on or about the 20th day of June, 1894, plain-
tiff filed a claim against the defendant with the board
of county commissioners of the county of Scott’s Bluff,
which claim was wholly disallowed, for the reason that
defendant was not and is not indebted to plaintiff in any
sum whatever, from which disallowance this appeal is
taken.

“6th. Defendant further answering denies that it ever
at any time, or at any place in any manner, by its board
of county comiissioners, or any part of said board, in
session or out of session, or by any means whatever act-
ing for and on behalf of defendant, employed plaintiff,
either orally or in writing, or any other way, to prepare
said appropriation bill and present and argue the same
before any of the commitices of either house of said
legislature on behalf of said defendant or any other pur-
pose, and is not indebted to plaintiff in any sum what-
ever.”

The reply was a denial of the new matter in the an-
swer. A trial was had to the court, a jury being waived,
and the defendant was given judgment. The plaintiff
has prosecuted error to this court.

Evidence was introduced for plaintiff, but none on




406 _ NEBRASKA REPORTS. [Vor. 59

Richardson v. Scott’s Bluff County.

part of defendant. The theory of the county in the trial
court, gathered from the arguments in the brief filed,
was and is now that there may have been some talk be-
tween the plaintiff and individuals of the county board
with reference to a proposed application of the county
to the state or the legislature for relief in the matter
of the costs in the criminal case which was alluded to in
the pleadings, but no negotiations or agreements with
the board; that the plaintiff could not recover, for the
reason the contract asserted by plaintiff was illegal and
void, and the services rendered were in lobbying for the
passage of the bill, and no recovery could be had for
them. For the plaintiff it is argued, to the contrary,
that the contract was made, was valid and enforceable.
If not properly made with the board, there was in effect -
a ratification by the board; and there was an acceptance
of the services and fruits and benefits thereof, and the
county must pay for the work done by plaintiff. The
application to the legislature, as is disclosed by the pe-
tition, was not predicated upon matter of claim which
had a legal basis. It was said in Statc v. Moore, 40 Nebr,
854, in regard to this appropriation, that it was “in the
nature of a donation.” “A gift in fact.” In regard to
the services to be performed by the plaintiff, as we have
seen, the petition stated she was to do all things needful
and proper to procure the passage of the bill, and her
fee was to be a liberal one, contingent, however, and
dependent upon her procuring the passage of the bill.
The plaintiff testified as follows:
“Q). You are the plaintiff in this case?

* “A. Yes, sir.

“Q). You may commence at the beginning and tell
what took place between you and the commissioneris
with reference to obtaining an appropriation from the
legislature, and tell what occurred between you and the
commissioners.

“A. In the spring or first of the year 1893, Tlmer
Morse, one of the board of commissioners, chairman of
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the board of commissioners of Scott’s Bluff county, I
think he was, spoke to me about going to Lincoln and
asked me if I thought I could procure the passage of a
reimbursing bill. T told him I thought I could, but
asked why Mr. Huffman, the county attorney, could not
go. He said he thought Mr. Huffman—

“Defendant objects to what was Sdld about Mr. Huff-
man. Overruled. Exception.

“He said he wished me to go because Mr. Huffman
said he would have no influence with an independent
legislature, while, if I wanted to go, he thought I could
get a bill through the legislature. We talked about the
matter of fee. He desired that if T went down that my
expenses should all be paid, and said that while he
would hardly be willing to pay a fixed amount, I could
have a very liberal percentage if I secured the passage
of the bill. There was no amount agreed upon. The
contract between him and myself was that I should have
a very liberal fee.

“Q. What if you did not obtain any appropriation?

“A. Iwas not to receive anything. Mr Decker agreed
to the same thing.”

One of the county commissioners testified as follows:

“January, 1893, I made a verbal contract with the
plaintiff, as an attorney and agent of Scott’s Bluff county,
Nebraska, to procure the passage of a bill by the legisla-
ture of Nebraska, for the purpose of reimbursing Scott’s
Bluff county for the expense incurred in the trial of one
George S. Arnold for the crime of murder. Said plain-
tiff was to prepare said bill, procure its introduction to
the legislature, to argue the merits of said bill as agent
and attorney of said Scott’s Bluff county, Nebraska, and
to do whatever was necessary to secure the passage of
said bill.

“Q. For what compensation was the plaintiff in this
case to carry out this contract on her behalf?

“A. There was no specified sum mentioned. If the
bill passed for only a part of the original sum sought,
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she was not to receive as much; but in any event she
was to receive a very liberal fee in the event of success,
which fee to be proportioned to the amount secured.
The plaintiff was to pay all expenses, the county not to
be held liable for any expense or compensation in the
“event that no amount sought in the bill was secured.
On account of plaintiff’s taking the case conditionally
she was to receive a larger fee in case she succeeded in
securing the passage of the bill mentioned than she
would have received if Scott’s Bluff county had guaran-
tied her expenses or a fee in any case.”

A member of the senate at the time the appropriation
bill referred to herein was passed testified as follows:

“Q. Do you know the amount of work and labor that
Mrs. Richardson actually expended in the matter of pro-
curing a favorable report from the committee of claims
in the houses, and also the same committee in the senate,
and in procuring the passage of said bill through both
branches of the legislature?

“A. I know she was there when the session opened,
and was there continuouslyuntil after the bill Was‘passed
and approved by the governor and became a law, as far
as was necessary for the legislature and its approval
was concerned, which was very near the close of the
session, and that she worked continuously for that bill.
I know that she went to every member of the senate
time and time again in working for the bill, and I also
know that the sentiment of the senate was against the
bill until turned the other way by her.”

A party who was a member of the house when the
bill passed stated in testimony in this case:

“T myself with other members was asked to listen to
her narrative of the case and circumstances very early in
the session, I think the first week—and it continued
until the passage of the bill, the date of which I don’t
remember, but it was very late in the session. She was
constantly interviewing myself and other members of
the house by urging us to look into the merits of the bill
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and in advancing her arguments to show the merits of
the case.

“Q. State if you remember any of the difficulties and
adverse report that had to be overcome to get the bill
through.

“A. Why, the committee on claims reported once, the
first time that they reported to allow one-half of the
claim. She fought the report after it came back to the
house and got it recommitted. The committee were not
satisfied. The members of the committee expressed
themselves dissatisfied with her refusal to take one-half
of the claim, and finally reported it back to be indefi-
nitely postponed. She then came upon the floor and
mustered members enough to defeat it—the report for
1ndeﬁn1te postponement—and had it ordered to the gen-
“eral file, and later she secured enough members to c¢all
it up out of its regular order, and considered it in open
house, and finally secured the passage of the bill for the
full amount asked.

“Q. Speaking from your experience as a legislator,
what would you say about the efficiency of her work
and the legality of her means employed?

“A. It was the shrewdest piece of work I ever saw
done in the way of legislation, and the fact of her being
a woman created a great deal of comment. She was
the most persistent worker I ever saw, and the argument
she made both before the committee and the members
individually were such as would have done credit to any
attorney in the state.”

In regard to contracts of the nature of the one which
is herein asserted by plaintiff it was stated in Wood v.
McCann, 6 Dana [Ky.], 366, quoted in Cooley, Constitu-
tional Limitations [6th ed.], 163, 164, and in an article
by Samuel Maxwell in 28 Am. Law Review, p. 211, on
the subJect of “Necessity for the Suppression of Lobby-
ing”: “A lawyer may be entitled to compensation for
writing a petition, or even for making a public argument
pefore the legislature or a committee thereof; but the
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law should not help him, or any other person, to a rec-
ompense for exercising any personal influence in any
way in any act of legislation. It is certainly important
to just and wise legislation, and, therefore, to the most
essential interests of the public, that the legislature
should be perfectly free from any extraneous influence
which may either corrupt or deceive the members or
any of them.” The contract declared upon, and espe-
cially as shown by the evidence, was both specific and
general in its terms relative to what was to be done by
the plaintiff; and, moreover, it provided for a contin-
gent fee—an indefinite sum, but a liberal one, if the act
passed, nothing if it failed. The contract, if ever made,
was vicious and illegal, and there could be no recovery
under it, nor as upon an implied contract, nor upon a
quantum merwit. See Wood v. McCann, supra; Marshall?
v. Baltimore & O. R. Co., 16 How. [U. 8.], 314; Coquillard
v. Bearss, 21 Ind., 479; Harris v. Roof, 10 Barb. [N. Y.],
489; Weed v. Black, 2 MacArthur [D. C.], 268; Chippewa
V. & 8. R. Co. v. Chicago, S. P., M. & O. R. Co., 75 Wis.,
224, 44 N. W. Rep., 17. It was decided in the cases just
quoted that a contract, the nature of the one in suit,
which provided for contingent fee or compensation is
illegal and void, because such fee or compensation is
a “direct and strong incentive to the exertion of not
merely personal but sinister influence upon the legis-
lature.” It follows that the judgment of the district
court must be
AFFIRMED.

B. F. MiNZER V. WILLMAN MERCANTILE COMPANY.
FiLep DECEMBER 19, 1899. No. 9,067.

1. Pleading: NEW MATTER IN ANSWER: REPLY: TRIAL: REVIEW. If,
during the trial of an action, new matter pleaded in the answer
is treated by the parties as denied or placed in issue, it will be
so considered in this court, although no, or an imperfect, reply
was filed.
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2. Failure to File Instructions: Exceprioxs: ReviEw. The charge of
a trial court should be filed with the clerk before read to the
jury; but that it was not done is not available error, unless the
complainant exceptéd to such omission at the time.

3. Action on Account: SUFFICIENCY OF PETITION. Objections to the
petition herein k¢ld not well grounded, and not available,

Error from the district court of Webster county.
Tried below before BEALL, J. Affirmed.

James McNeny and Chaney & Walden, for plaintiff in
error.

James 8. Gilham and Robert T. Potter, contra.

" HARRISON, C. J.

In this action in the district court of Webster county
the defendant in error declared upon an account and de-
manded judgment against the plaintiff in error for the
stated sum. The answer admitted the existence of the
account, and alleged matters of counter-claim. There
was filed what was no doubt intended for a reply. A
trial resulted in a verdict and judgment for the defend-
ant in error.

It is urged for the plaintiff in error that there was no
reply, and that the pleas of new matters in the answer
were admitted. What was evidently intended for a re-
ply was filed, and appears in the record as follows:
“Comes now the plaintiff, and denies each and every al-
legation of new matter therein contained.” We need not
consider the availability of this as a plea to the answer,
for the reason that, to the extent it is disclosed by the
record, the parties participated in a trial and treated the
averments of the answer as denied, and, under such cir-
cumstances, the objection that no reply was filed was
waived. See Western Horse & Cattle Co. v. Timm, 23
Nebr., 526; Missouri P. R. Co. v. Palmer, 55 Nebr., 559.

It is argued that the instructions were not filed with
the clerk. It is not shown that the plaintiff in error ob-
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jected to the instructions on the ground now urged; and
this renders the complaint at this time unavallable. See
Fry v. Tilton, 11 Nebr., 456.

It is also contended that the petition was defective,
for that in the copy of the account attached thereto
there was no dollar mark at head of any column or at
any place in the account. While it is true that there was
not a dollar mark in or on the copy of the account, some
of the columns of figures were made in such manner and
used in connection with terms which clearly and unmis-
takably indicated the import of the figures. Moreover,
the account, as shown by the copy, was admitted in the
answer. It follows that the judgment of the district
court will be

AFTFIRMED.

JOSEPH PALMER V. FIRST BANK OF ULYSSES.
FizEp DECEMBER 19, 1899. No. 9,073.

1. Instructions: ASSIGNMENTS OF ErRROR. Frror in regard to giving or
refusing to give instructions must be separately assigned in the
motion for a new trial and petition in error. See Qraham o.
Frazier, 49 Nebr., 90.

An assignment of error that the verdict is contrary

to an instruction, if not presented by the motion for a new

trial, is not available on error to this court.

3. Ruling on Motion. A motion which can not be sustained substan-
tially as made must be overruled.

4. Ruling on Evidence: OBJEcTION: REVIEW. Alleged errors in the
admission of testimony can not prevail if, during the trial, there -
was no objection made to the introduction of said testimony.

5. : ASSIGNMENTS OF TRROR. An assignment of error of the ac-
tion of the trial court in refusing to strike out testimony should
specifically designate the portion of the record to which it is
sought to challenge attention.

6. : SALE OF LAXD: CONTENTS OF LETTER. Alleged errors in re-

gard to the admissions of testimony examined, and determined
not well grounded.
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7. Conveyance of Land as Security for Debt: SALE BY GRANTEE: .
ACTION BY GRANTOR FOR ACCOUNTING: VERDICT FOR DEFENDANT.
The evidence determined sufficient to sustain the verdict.

ERROR from the district court of Butler county. Tried
below before BATES, J.  Affirmed.

Matt Miller, for plaintiff in error.

A. J. BEvans and Sheesley & Aldrich, contra.

HARRISON, C. J.

For the plaintiff there was commenced this action in
the district court of Butler county, and in the petition
presented it was pleaded that on or about February 3,
1894, he was and became indebted to the defendant in
certain stated sums, and to evidence each item of said
indebtedness he executed and delivered to the defendant
his promissory note; also, that he was then the owner
of a half section of land in Butler county, which, as
security for the payment of the sums he owed defendant,
he caused to be conveyed to defendant by deed, or to
its cashier for it, the understanding being that, if the
notes were not paid at maturity, the cashier was au-
thorized to sell the land for the sum of $11,500, subject
to a mortgage of $7,000, and apply the proceeds of the
sale to the satisfaction of the amount which plaintiff
owed the defendant; that prior to the maturity of any
of the aforesaid notes the cashier sold the land for a
consideration of $11,600, from which was deducted the
$7,000, the amount of an incumbrance on the land and
to which it was sold subject, and applied the money re-
ceived from the sale in payment of the matters of plain-
tiff’s indebtedness to the bank, some taxes and interest,
and paid to plaintiff the sum of $500. It was also pleaded
that plaintiff had delivered to defendant for collection .
two promissory notes in his favor, in the aggregate $40,
of which it had made the collection and had accounted
for and paid to plaintiff but a part. IFor the aggregate
" of the sums alleged to be his due from the land sale, and
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the collection, judgment was demanded. The answer of
the defendant pleaded the indebtedness of the plaintiff
to it in various sums; the transfer by deed to it of the
land described in the petition; that such conveyance
was by one George L. Smith, to whom it had been trans
ferred by plaintiff as security for the payment of the
debt of plaintiff to said Smith; that the last mentioned
party held the land under an agreement that he was to
manage it and to lease it, in all respects as if it belonged
to him, to sell it if possible, and account to plaintiff in
regard to all things which he might do of and concern-
ing the land; that the bank loaned plaintiff a sufficient
amount to pay his debt to Smith at the time the title to
the land was conveyed by Smith to the cashier of the
bank. If was further answered that, at the time the
title to the land was transferred to the cashier of the
defendant, it was agreed that he should, at the first op-
portunity to obtain a reasonable and fair price for the
land, sell it, and any surplus of the purchase-money,
after paying the incumbrances and expenses of sale, was
to be paid to the plaintiff. A sale was pleaded, of which
it was alleged the plaintiff was informed and of which
he approved, and in the proceeds of which he shared.
It was further answered that the defendant had fully
accounted to plaintiff for all it had received from the
sale of the land. Of the amounts derived from the col-
lections which plaintiff had alleged as one cause of ac-
tion, payment was pleaded. There was a reply which
joined the issues. The trial resulted in a verdict and
judgment for defendant. The plaintiff has removed the
case to this court by petition in error.

It is urged that the trial court erred in its refusals to,
in its charge to the jury, give instructions requested for
the plaintiff. These were all grouped in one assignment
in the motion for a new trial, and the refusal of the court
as to one or more of them was without error; and this
being true, the assignment must be overruled. See Gra-
ham v. Frazier, 49 Nebr., 90.
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It is contended that the verdict of the jury was con-
trary to an instruction. This was not assigned for error
in the motion for a new trial, and can not now be of any
avail.

Of the evidence introduced was a written instrument,
which was of date February 5, 1894, and read as follows:

“Article of agreement between Joseph Palmer and
Geo. Dobson. Said Geo. Dobson agrees to deed to Jo-
seph Palmer the N. E. § 30 and 8. E. 1 of sec. 19, T. 13,
RR. 2 east, when said Joseph Palmer shall cause to be
paid three certain promissory notes in favor of First
Bank of Ulysses when said notes become due. If said
notes are not paid, then this agreement to be null and
void and of no effect or force. Notes as below:

$1,090.54. Dated I"ebruary 5, ’94, due April 5, '94.
605.00. Dated February 5, ’94, due Mar. 5, *94.
1,029.25. Dated February 5,94, due June 5, '94.

“When said notes are paid, rent notes to go to J.
Palmer.” _ .

This, it was and is asserted for plaintiff, was the only
contract in regard to the land and its future disposal
which was made or became of effect between the plain-
tiff and defendant at the time the title thereto was con-
veyed to the cashier of the latter, and it is argued, in
the brief filed for plaintiff, that the trial court erred
when it admitted, as it did during the trial, testimony
of any other agreement in regard to any after-disposi-
tion to be made of the land by the cashier than was
provided for in the written matter which we have just
quoted. The plaintiff, in his petition, pleaded that when -
the notes which evidenced his debts to the bank ma-
tured, if not paid, the cashier was, by agreement of the
time of the deed to him, authorized to then sell the land
for the sum of $11,500, and apply the proceeds of the sale
to the payment of the plaintiff’s debts to the bank. The
defendant also alleged the authority to the cashier to
sell the land, but that the authority was to do so at any
time after he acquired the title, and to continue as long



416 NEBRASKA REPORTS. [VoL. 59

Palmer V. Flrst Bank of Ll} sses.

as he retained the title. The defendant also pleaded that
there was no price fixed by the stipulation of the parties.
Unquestionably, under the pleadings, the testimony rela-
tive to the agreement for the sale of the land was admis-
sible.

Another argument is of an asserted error of the dis-
trict court in the admission of some testimony in regard
to what were known or referred to during the trial as
“rent notes.” To the question to which the brief refers
there was no objection; and if any error was committed,
it is not available.

One assignment of error is in the following terms:
“The court erred in not sustaining plaintiff’s motion to
strike out the answer of witness George Lord where it
states what their books show.” This is too indefinite
to call for notice or examination. It does not specifically
point out any particular portion of the record by page,
question or answer, and the argument in the brief is
no more definite; but we find in the record a question
and answer by the witness George Lord, and a motion
to strike out the answer “as not responsive and not the
best evidence.” A portion of the answer was responsive
to the question, and not open to the further objection of
the motion. This being true, the motion could not be
sustained to all the answer, and was properly overruled.

It is contended that the trial court should not have
allowed testimony of any other than a cash sale of the
land, and that it did so was error. If not admissible in
any other connection, this testimony was entirely com-
petent in conjunction with that of the approval of the
sale by the plaintiff after he had been informed of it and
its terms.

It is urged that a witness was allowed to state the
contents of a letter, no sufficient foundation having been
laid for the reception of such testimony. If it be con-
ceded that there was no sufficient evidence shown to
warrant the court in allowing the witness to detail the
contents of the letter in his testimony, the plaintiff was

-
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not prejudiced, as he, in testifyinc gave a gimilar state-
ment in regard to the main subject-matter of the letter.

It is of the assignments argued that the evidence was
insufficient to sustain the verdict. There was a conflict
in the evidence upon the principal points of the issues,
but there was sufficient in support of the verdict.

We have noticed all the assignments to which atten-
tion was challenged in arguments, and it follows from
what has been decided that the judgment must be

AFFIRMED.

STATE OF NEBRASKA, EX REL. JOHN F. CORNELL, V.
WILLIAM A. POYNTER.

FI1LED DECEMEER 19, 1899. No. 10,961.

1. Corstitutional Law: VALIDITY OF STATUTES. The judiciary may not
declare an act of the legislature unconstitutional, unless it is
clear that it contravenes some provision of the fundamental law.

2.

: TaxaTiON. By section 1, article 9, of the constitution, the
public revenues are required to be imposed by the levying of a
tax by valuation, “so that every person or corporation shall
pay a tax in proportion to the value of his, her or its property
and franchises.”

: DiscRIMINATION. The rule of uniformity prescribed
by section 1 article 9, of the constitution, inhibits the legisla-
ture from discriminating between taxpayers in any mauner
whatever.

4, : RELEASE OF TAXEs. Under section 4, article 9, of the
constitution the legislature is powerless to pass a law releasing
or discharging any individual or corporation or property from
the payment of any portion of the taxes to be levied for state or

municipal purposes.

5. : : : INSURANCE COMPANIES. Sections 36 and 37,
chapter 47, Session La.ws, 1899, in so far as they attempt to ex-
empt the property of insurance companies from taxation, or to
release or commute the taxes of such companies, are inimical to
sections 1 and 4, article 9, .of the constitution, and void.

6. Statutes: INVALID PorTIONS. When the invalid part of an act in-
fluenced or induced the passage of the residue, the entire act
will be declared void.

31
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: INSURANCE. The unconstitutional provisions of sec-
tions 36 and 37, chapter 47, Session Taws, 1899, induced the
passage of the remainder of said chapter, and invalidate the en-
tire act,

ORIGINAL action in the nature of quo warranto to test
the validity of chapter 47, Session Laws of 1899, creating
an insurance bureau with the governor as commissioner.
Act held void.

W. B. Price and Robert Ryan, for relator:

Section 1, article 9, of the constitution of Nebraska
contains this requivement: “The legislature shall pro-
vide such revenues as shall be needful, by levying a tax
by valuation, so that every person and corporation shall
pay a tax in proportion to the value of his, her or its
property.” By section 4 of the same article it is pro-
vided as follows: “The legislature shall have no power
to release or discharge any county, city, township, town,
or district whatever, or the inhabitants thereof, or any
corporation, or the property therein, from their or its
proportionate share of taxes to be levied for state pur-
poses, or due any municipal corporation, nor shall com-
mutation for such taxes be authorized in any form what-
ever.”” These provisions are violated by sections 36 and
37 of chapter 47, Session Laws of 1899, whereby, in
consideration of the payment of certain fees, insurance
companies are relieved from payment of taxes which
other corporations are required to pay. See City of New
Orleans v. St. Charles S. R. Co., 28 La. Ann., 497; Louisi-
ana Cotton Mfg. Co. v. City of New Orleans, 31 La. Ann,,
498; Neary v. Philadelphia, W. & B. R. Co., 7 Hous. [Del.],
419; Philadelphia, W. & B. R. Co. v. Ncary, 5 Del. Ch,,
600; State Bank v. People, 4 Scam. [I11.], 303; Le Roy v.
East Saginaw C. R. Co., 18 Mich., 233; Dauphin & L. 8.
R. Co. v. Kennerly, 74 Ala., 583; City of New Orleans v.
La Fayette Ins. Co., 28 La. Ann., 756; Life Ass’n v. Board
of Assessors, 49 Mo., 512; Hogg v. Mackay, 23 Ore., 339;
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Ozt y of Austin v. Austin Gaslight & Coal Co., 69 Tex., 180;
Altgelt v. City of San Antonio, 81 Tex., 436 In re l’axc
73 N. W. Rep. [Minn.], 970.

Wilbur F. Bryant, contra:

The constitutional provisions relating to taxation were
copied from the counstitution of the state of Illinois. In
adopting those provisions the state of Nebraska adopted
also a judicial construction adverse to the contention of
counsel for relator. Under the construction thus adopted,
sections 36 and 37, chapter 47, Session Laws of 1899, re-
lieving insurance companies from the payment of certain
taxes, do not violate sections 1 and 4, article 9, of the
constitution, relating to taxation. See Illinois C. R. Oo.
v. County of McLean, 17 T11., 291,

“I do not believe this question of taxation is reached
in this case. Even were it possible for a court to hold
this law unconstitutional, in face of the authorities here-
inafter cited, such decision, it seems to me, could cer-
tainly not strike at this section as a whole. The objec-
tion would only lie to the clause: ‘And shall be in full
of all fees and taxes except taxes on real estate’ This
clause is divisible rom the remainder of its section. The
exempting of property from taxes could hardly be an
inducement for the passage of the act. But it is unneces-
sary to resort to this argument. The relator has quoted
and cited numerous authorities. We could do the same,
but find it unnecessary. It is a well and long settled
principle of law that where one state has adopted a writ-
ten law, and another state copies and adopts that written
law, it adopts, likewise, with said law, the judicial inter-
pretation which the former state had placed upon the
~ same. No authorities need be cited upon this proposi-
tion. Now, let us apply this principle to the case in hand.
The state of Illinois has substantially the same pro-
visions in her constitution as are here quoted from the
constitution of Nebraska. See Illinois Constitution, art.
9, secs. 1, 6. In 1855 this same question was before the
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supreme court of Illinois. This was twenty years before
our constitution was adopted. The case was one where
Abraham Lincoln was of counsel; and took the same
position on this question that is now taken by the re-
spondent, who will quote his case in support of our posi-
tion. The constitutional question is discussed at great
length, in this case, and numerous authorities cited: ‘It
is within the constitutional power of the legislature to
exempt property from taxation, or to commute the gen-
eral rate for a fixed sum. The provisions, in the charter
of the Illinois Central Railroad Company, exempting
its property from taxation, upon the payment of a certain
proportion of its earnings, are constitutional’ See Illi-
nois C. R. Co. v. County of McLean, 17 111., 291. The court
will see upon examination that the reasoning in Illinois
C. . Co. v. County of McLean will apply to our constitu-
tion just as well as to theirs. Both constitutions provide
that every person and corporation shall pay a tax in
proportion to the value of his, her or its property. Our
constitution adds ‘franchises” A refined hypercaution,
truly! Both constitutions deny the legislature, or gen-
eral assembly, the power to release or discharge any
county, city, township, town, or district whatever, or the
inhabitants thereof (Our constitution adds the words,
‘or corporation’), or the property therein, from their, or
its, proportionate share of the taxes to be levied for state
purposes (Our constitution adds the words, ‘or due any
municipal corporation’); and deny authority to make any
commutation whatever in any form. It will be seen that
these constitutional provisions are equally strong and
comprehensive; and that they are substantially identi-
cal; and, as before stated, that the reasoning in the Tlli-
nois case, hereinbefore cited, applies equally to both
constitutions. There is a different classification of the
persons and things upon which the legislature, or general
assembly, can impose a tax. But our supreme court
has held that the legislature is not bound by the classi-
fication in section 1, article 9, of our constitution. See
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State v. Lancaster County, 4 Nebr., 537; State v. Ream, 16
Nebr., 681; Shaw v. State, 17 Nebr., 334. These decisions
follow the principle laid down in the Illinois case already
cited. The words, ‘or corporation,” were probably in-
serted by our constitutional convention, because of a
doubt as to whether the word ‘inhabitants’ includes an
artificial person. Taxes ‘due’ a municipal corporation
are taxes which have been levied upon property which
has been assessed, and which are due under the statute.
See, also, Winfield’s Adjudged Words & Phrases. But it
is profitless to speculate, as these interpolations do not,
in any manner, affect the construction of our constitutions
Illinois passed a reciprocity insurance law, similar to sec-
tion 40 of the ‘Weaver Act.’ In passing upon this act the
supreme court of Illinois held that this law could not be
regarded as in any sense the enforcing of the laws of a
foreign state by the courts of Illinois. But the court
compared it to the enforcement of a foreign contract.
Number 5 of the syllabi is as follows, and is borne out in
the opinion: ‘Nor is that section (29) in conflict with sec-
tion 1, article 9, of the constitution of 1870, which au-
thorizes the legislature to tax peddlers, auctioneers, in-
surance business, etc., in such manner as it may, from
time to time, direct by general law uniform as to the
class upon which it operates, as it does not follow that all
foreign insurance companies are, for the purpose of as-
sessment or taxation, to be deemed of the same class,
within the meaning of the constitutional provision. The
constitution has left the power with the legislature to
classify such companies for taxaticn, as is done by the
act in question.” See Home Ins. Co. v. Swigert, 104 111,
653. The same principle in regard to uniformity of tax-
ation is held by this court in Pleuler v. State, 11 Nebr.,
547.

C. J. Smyth, Attorney General, W. D. Oldham, Deputy
Attorney. General, and Arthur J. Weaver, also for respond-
ent,
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The argument of the attorney genecral was upon the
same lines as in Telephone Co. v. Cornell, 59 Nebr., 737.

Arthur J. Weaver filed no brief, and made no argument.

The case was argued, for the relator, by Robert Ryan;
and by Willis D. Oldham, Deputy Attorney General, and
Wilbwrr F. Bryant, for the respondent.

Oldham said that, though the tax feature of the law
might be unconstitutional, the law as a whole should be
sustained, citing State, ex rel. icld, 119 Mo., 593; Gordon
. Cornes, 47 N. Y., 608; Allen v. Louisiana, 103 U. 8., 80.

Ryan cited the Illinois constitution of 1870 and
decisions made thereunder which appear in the opinion
of the court.

Bryant, in reply to relator’s counsel, said: “The
question of the constitutionality of the taxation com-
muted in the ‘Weaver Law’ is not raised in this case.
TFor reasons stated in the brief heretofore filed, it can not,
in any manner, affect the constitutionality of the trans-
fer from the auditor to the governor. As Brother Old-
ham says, it could have been no inducement to the pas-
sage of the act. For the taxation would be as unconstitu-
tional in the auditor’s office as in the governor’s. The
counsel for the relator have attacked the construction of
our constitution, based upon Illinois C. R. Co. v. County
of McLean, 17 111, 291, cited in the brief; and claim that
it was the constitution of 1848 which was construed in
that case. Granted. What then? Let us see what the
Illinois constitution of 1848 says: ‘The general assembly
shall provide for levying a tax by valuation, so that every
person and corporation shall pay a tax in proportion to
the value of his or her property,’ and so forth. See sec-
tion 2, article 9. ‘Corporate authorities of counties, town-
ships, school districts, cities, towns, and villages may
be vested with power to assess and collect taxes for cor-
porate purposes; such taxes to be uniform in respect to



VoL. 59] SEPTEMBER TERM, 1899. 423

State v. Poynter.

persons and property within the jurisdiction of the body
imposing the same. And the general assembly shall re-
quire that all the property within the limits of municipal
corporations, belonging to individuals, shall be taxed for
the payment of debts contracted under authority of law.’
See section 5, article 9. Counsel should remember that
the Illinois cases, which they cited, were decided long
after the adoption of our constitution. Have they for-
gotten the rule? So much for the Illinois constitution
of 1848. My brethren are welcome to the cold comfort.
But this taxation question has been sufficiently discussed
for matter not in the case. When it comes up in the way
it did in Hawkeye Ins. Co. v. French, cited by counsel, it
will be time enough to decide it. In such a case the in-
surance companies will have an opportunity to fight
their own battles. In that case, they had paid the tax
provided by the insurance law; and were seeking to avoid
the municipal tax.”

NORVAL, J.

The legislature of 1899 passed an act, which received
executive approval, by its terms, inter alic, creating a .
state insurance bureau, naming the governor as commis-
sioner in charge of such bureau, charging him with the -
duty of enforcing the laws relative to insurance and the
supervision of insurance companies, and providing for
the organization and incorporation of insurance com-
panies, for their admission from other states and coun-
ties, and to regulate their conduct. See Session Laws,
1899, p. 207, ch. 47. Prior to said act, for more than a
quarter of a century, the state insurance department
was under the supervision and control of the auditor
of public accounts, which department was by the said
act of 1899 attempted to be wrested from the auditor and
placed under the.supervision of the chief executive of
the state. This is an original action in quo warranto, in
the name of the state, on the relation of John I. Coruell,
auditor of public accounts, against William A. Poynter,
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as governor, to test the validity of said chapter 47, Ses-
sion Laws, 1899. Our attention has been challenged to
numerous alleged infirmities and imperfections on the °
face of the act in question, which, it is confidently as-
serted by counsel for relator, invalidate the whole law;
but we do not deem it essential that we should now con-
sider them, since questions of graver import have been
.urged upon our attention. The act has been aszailed ag
unconstitutional upon various points; among others,
that sections 36 and 37 of said chapter 47 contravene
sections 1 and 4 of article 9 of the constitution, which
are as follows:

“Section 1. The legislature shall provide such revenue

as may be needful, by levying a tax by valuation, so that
every person and corporation shall pay a tax in propor-
tion to the value of his, her or its property and fran-
~ chises, the value to be ascertained in such manner as the
legislature shall direct, and it shall have power to tax
peddlers, auctioneers, brokers, hawkers, commission
merchants, showmen, jugglers, inn-keepers, liquor deal-
ers, toll bridges, ferries, insurance, telegraph and express
interests or business, venders of patents, in such manner
as it shall direct, by general law, uniform as to the class
upon which it operates.

“Sec. 4. The legislature shall have no power to release
or discharge any county, city, township, town, or dis-
trict whatever, or the inhabitants thereof, or any corpo-
ration, or the property therein, from their or its propor-
tionate share of taxes to be levied for state purposes, or
due any municipal corporation, nor shall commutation
for such taxes be authorized in any form whatever.”

Sections 36 and 37 of the act assailed follow:

“Sec. 36. Insurance companies shall pay fees in this
state as follows: Domestic companies organized or in-
corporated under this act, shall pay fifty dollars ($50.00)
for charter and all the necessary filings and papers to
complete their incorporation. Domestic companies so
incorporated, and those incorporated under any act re-
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. N 2
pealed by this act, or in any way complying with this act,
shall pay for filing each annual statement, twenty dol-
lars ($20.00). For each agent’s certificate, fifty cents.
Two certificates of publication, one dollar. The com-
pany’s annual license, or copy of same, one dollar. Each
and every such domestic insurance company shall also
be taxed upon the excess of premium received over losses
and ordinary expenses incurred within the state during
the year previous to the year of listing in the county
where the agent conducts the business properly propor-
tioned by the company at the same rate that all other
personal property is taxed, and the said agent shall ren-
der the list and be personally liable for the tax ; and if
he refuse to render the said list or to make afidavit that
the same is correct the amount may be assessed accord-
ingly to the best knowledge and discretion of the as-
sessor. The fees and taxes herein provided for shall be
in lieu of all fees and taxes, except taxes upon real estate
and other taxes, provided in the general revenue law.
Also an occupation tax or volunteer fire department tax
not to exceed ($5.00) five dollars per annum for each
agency, which any city, town or village in this state may
impose by ordinance for the support of such fire depart-
ment.

“Sec. 37. Every other state company shall pay one
hundred dollars ($100.00), for depositing copy of charter,
statement, and all the papers necessary to comply with
this act, and the certificate of admission from the insur-
ance commissioner. For filing copy of amended charter,
seventy-five dollars (§$75.00). T'iling annual statement,
fifty dollars ($50.00). Each agent’s certificate, two dollars
($2.00). Companies doing a life and accident business,
shall file separate statements for each department of their
business, and pay one hundred dollars ($100.00) each year
for filing the two statements. Life insurance companies
that also transact industrial business, shall file separate
statements for each department of their business,and pay
one hundred dollars($100.00)each year for filing the two
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statements. Miscellaneous companies shall report all
their transactions on one statement, and pay the one fee
of fifty dollars ($50.00) each year. Every other state in-
surance company, and every such miscellaneous company,
shall each year in the month of January, report under
oath, to the insurance commissioner, the gross amount of
premiums received for the preceding calendar year, upon
or on account of life, accident, fire or miscellaneous busi-
ness, or insurance affected on property located within
this state; such report shall be sworn to by the presi-
dent and treasurer, or other chief fiscal officer. Such
companies shall pay two per cent of their gross premi-
ums so reported, as an additional license fee to the state
treasurer, and shall not be relicensed for the year, until
this payment is made. Provided, Any such life or acci-
dent company, which is, under reciprocal provisions in
this act, obliged to pay more than two dollars for the an-
nual license hereinafter provided in this section, or is
required to pay any sum into the state treasury for the
school fund, shall be allowed to deduct such excess over
two dollars, from its bill for taxes before paying the
gsame. Every other state company shall annually pay
two dollars for two certificates of publication, two dollars
for annual license of the company, or copy of same. For
every copy of paper filed, as herein provided, the sum of
ten cents per folio, and one dollar for certifying the same
and affixing the seal of the office thereto. The taxes and
fees above provided shall be paid to the state treasurer,
and shall be in full of all fees and taxes, except taxes on
real estate, which may be imposed by any county, mu-
nicipality or the state, unless otherwise provided by this
act. Provided, That in cities of the first class having
more than ten thousand inhabitants and in cities of the
second class having more than five thousand inhabitants
that maintain a fire department, the city council may by,
ordinance impose an occupation tax on all fire insurance
companies maintaining an agency in, or doing business
in such city, not to exceed ten dollars per annum; for
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the benefit of such fire department. Provided further,
that in cities of the second class having less than five
thousand inhabitants and in villages that maintain a fire
department, the city council or board of trustees may, by
ordinance impose an occupation tax on all fire insurance
companies maintaining an agency or doing business in
such city or village not to exceed five dollars per annum,
for the benefit of such fire department.”

Before entering upon a discussion of the constitutional
question to which we have alluded, it is important that
there ever be kept in view that the judiciary will not de-
clare an act of the legislature unconstitutional, unless it
is clear that such act is inhibited by the fundamental
law. If a reasonable doubt exists, it must be solved in
favor of the validity of the statute. See Twrner v. Althaus,
6 Nebr., 55; State v. Lancaster County, 4 Nebr., 537; Pleuler
v. State, 11 Nebr., 547; Board of Directors Alfalfa Irriga-
tion District v. Collins, 46 Nebr., 411; Davis v. State, 51
Nebr.,, 302. With this principle firmly implanted in our
‘mind, we proceed to the consideration of the constitu-
tional question. '

The provisions of the constitution already quoted,
which are invoked by the relator, are plain, and the lan-
guage employed free from ambiguity. Their meaning is
involved in no doubt. The public revenues are required
to be raised by the imposition of a tax by valuation, “so
that every person and corporation shall pay a tax in pro-
portion to the value of his, her or its property and fran-
chises.” See Constitution, art. 9, sec. 1. To the legis-
lature is committed the power of determining the manner
for ascertaining the assessed value of property, as well
as the authority to tax certain business interests and
persons belonging to the avocations enumerated in said
section 1, article 9, of the constitution. The rule of uni-
formity vouchsafed by said section forbids the enact-
ment of any law exempting the property of any person
or corporation from taxation, except such as enumerated
in section 2, article 9, of the constitution. The property
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of insurance companies can not be exempt from taxation.
Section 1 of said article has been frequently under con-
sideration by this court. In Union P. R. Co. v. Saunders
County, 7 Nebr., 228, it was decided that an act of the
legislature was violative of said section of the constitu-
tion which provided that the sum of $100 be deducted
“from the assessment of lands for each acre planted and
cultivated with forest and fruit trees. It has been ruled
that the imposition of a land road tax of $4 per quarter
section was inhibited by said section of the constitution.
See McCann v. Merriam, 11 Nebr., 241; Dundy v. Richard-
son County, 8 Nebr., 508; Covell v Ymmg, 11 Nebr., 511.
Corporate stocks are taxable under said section. See
Mortensen v. West Point Mfg. Co., 12 Nebr., 197. The rule
. of uniformity inhibits the lewlslature from discriminating
between taxpayers in any manner. See State v. Gmham
17 Nebr, 43. In every instance where this court has
spoken upon the subject it has been determined that the
legislature is powerless to relieve from the burdens of
taxation the property of any individual or corporation,
but that the constitutional rule of uniformity requires all
taxable property within the taxing district where the
assessment is made shall be taxed, except property spe-
cifically exempt by the fundamental law. This doctrine
is entirely sound, and the language of the constitutional
provision we have been considering will not authorize or
permit of any other or different interpretation.

By section 4, article 9, of the constitution the legis-
lature, in plam and unequivocal language, is inhibited
- from enacting any law releasing or discharging any indi-
vidual or corporation or property from their or its pro-
portional share of taxes to be levied for state or munici-
pal purposes. This court recognized and applied this
"provision when it held that the lawmaking body could
not authorize the sale of tax certificates for sums less
than the amount due. See State v. Graham, 17 Nebr., 43;
Lancaster County v. Trimble, 33 Nebr.,, 121; State w.
Berka, 20 Nebr., 375; Lancaster County v. Bush, 33
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Nebr., 119. Tt will be observed that section 36, chapter
47, Session Laws, 1899, provides that each domestic insur-
ance company organized under said law shall be taxed
upon the excess of premiums over losses and ordinary
expenses incurred in the state during the preceding year
in the county where the agent conducts the business,
properly apportioned by the company, at the same rate
other personalty is taxed, and that the fees and taxes
specified in said section shall be in lieu of all fees and
taxes, excepting those upon real estate and other taxes
provided in the general revenue law ; while by section
37 of said chapter 47 every other state insurance company
shall pay certain fees, and in addition two per cent of
their gross premiums, into the state treasury, and that
the same “shall be in full of all fees and taxes, except
taxes on real estate, which may be imposed by any
county, municipality or the state.” By these two sections
all insurance companies are not taxed alike. Under sec-
tion 36 one method or basis is adopted for the taxation
of domestic insurance companies organized under chap-
ter 47; while section 37 adopts another and different
basis, or rate, for the assessment of all other state insur-
ance companies. By section 36 the taxes are to be im- -
posed and collected in the several counties where the
corporation has agencies established, at the same rate
other personalty is assessed; while section 37 requires
the taxes to be paid into the state treasury, thereby pro-
hibiting municipal corporations from receiving any por-
tion of the taxes collected from the insurance companies -
referred to in said section, and such companies are re-
lieved from the payment of all other taxes except those
imposed upon real estate; while by section 36 another
class of insurance companies are required to pay, not
only taxes upon their real estate, but all other taxes pro-
- vided by the general revenue law of the state. Thus it
is plain that the legislature has violated the rule of uni-
formity prescribed by the constitution as between the
different classes of insurance companies. Moreover, sec-
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tion 87, if enforced, would relieve one class of insurance
companies from taxation upon personal property, while
the individual citizen is liable to taxation upon all his
personalty within the state. So the rule of uniformity
vouchsafed by the constitution has been ignored by the
legislation under review, and taxes are attempted to be
commuted in violation of the fundamental law.

But it is argued by counsel for respondent that section
1, article 9, of the constitution was borrowed from the
state of Illinois, and, having been previously construed
by the supreme court of that state, we adopted the pro-
vision with the construction placed thereon. It is true
our section 1, article 9, is substantially section 2, article
9, of the constitution of 1848 of Illinois, and the supreme
court of that state in 1855, in Illinois C. R. Co. v. County
of McLean, 17 I1l., 291, decided that it was within the
constitutional power of the legislature to exempt prop-
erty from taxation, or to commute the general rate for a -
fixed sum. The decision can not have the extra-terri-
torial force for which counsel contend, for various rea-
sons. The constitution of Illinois of 1848 was not in force
at the time our constitution was adopted, it having been
superseded by the constitution of that state of 1870; and
the superseded instrument did not contain a provision
corresponding to our section 4, article 9, which, in express
terms, forbids the release, discharge or commutation of
taxes. The absence from the constitution of 1848 of a
provision similar to our section 4, article 9, alone makes
- the decision in Illinois C. R. Co. v. County of McLean, supra,
inapplicable. Besides, such decision is in direct oppo-
sition to the decisions of this court, to which we have
already called attention. Again, the supreme court of
Illinois, both prior and subsequent to rendering of the de-
cision in the case of Illinois C. R. Co. v. County of McLean,
had placed a different construction on section 2, article
9, of the constitution of 1848 of Illinois. Thus, in con-
struing that section in Trustees v. McConnel, 12 111, 138,
it was ruled that it was not within the power of the legis-
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lature to exempt one species of personal property from
taxation, while a tax is imposed upon another within the
-same taxing district. In the opinion in that case the
court observed: “The constitution of the state expressly
declares that the mode of levying a tax shall be by valu-
ation, ‘so that every person and corporation shall pay a
tax in proportion to the value of his or her property.’
Under this provision the legislature would have no power
to exempt from taxation one species of personal property
while it collected a tax from another within the same
jurisdiction, and it is never tg be presumed that the legis-
lature intended to pass a law which should be contrary
to the constitution, either in its letter or spirit.” In the
later case of Humsaker v. Wright, 30 Ill., 146, the same
clause of the constitution was again before the supreme
court of Illinois, and in the course of the opinion filed
therein it is said: “These provisions were manifestly in-
serted in the fundamental law for the purpose of insuring
equality in the levy and collection of the taxes to support
the government, whether levied for state, county or mu-
nicipal purposes. The design was to impose an equal pro-
portion of their burdens upon all persons within the lim-
its of the district or body imposing them. Under these
provisions, the legislature has no power to exempt or
release a person or community of persons from their pro-
portional share of these burdens.” It is plain that if we
borrowed our constitutional provisions from the 1848
constitution of Illinois, we adopted the latest construc-
tion placed thereon by the highest judicial tribunal of
the'state, instead of the earlier one in conflict therewith.
It is, however, believed that sections 1 and 4, article 9, of
our constitution were taken from the constitution of Illi-
nois of the year 1870, which sections were construed by
the supreme court of the state of Illinois in People’s Loan
& Homestead Ass’n v. Keith, 153 111., 609, and in Ez parte
People’s Loan & Building Ass'n, 153 IlL., 655, and it was
ruled that a statute which attempted to exempt from
taxation the shares of stock in homestead loan associa-



432 NEBRASKA REPORTS.  [Vor.59

State v. Poynter.

tions, and notes taken by them on loans, was inimical to
the sections of the constitution of that state, correspond-
ing to those of our own which we have been considering.

A similar question was passed upon recently by the
supreme court of Towa in Hawkeye Ins. Co. v. French, 80
N. W. Rep. [Ia.], 660. The legislature of that state had
passed a law which imposed a tax of one per cent on the
gross earnings of certain insurance companies, to be paid
into the state treasury, and exempted them from the pay-
ment of all other taxes, state or local, except taxes on
real estate and special assessment. It was held that said
legislation was invalid, since it contravened section 2,
article 8, of the constitution of Iowa, which requires the
property of all corporations for pecuniary profit be taxed
the same as that of individuals. Deemer, J., in the course
of the opinion of the court, observed: “It is the provision
of the act relieving companies who have paid a tax on
gross income from all other state and local taxes that is
in issue. Under our law the individual pays taxes for
state purposes, for county purposes, for city or municipal
purposes, and for the support of the schools. If section
1333 is valid in all its provisions, insurance companies
are not required to contribute anything to the county,
the city, or the school district. These burdens are re-
moved from their shoulders, although they may have
large interests which require protection at the hands of
the county and the city. It contributes to the state fund
alone, and no part of its contribution ever reaches the
smaller subdivisions of government. The objects of the
tax are not the same as that collected from individuals,
and the burdens are not equally distributed. This is so
plain that no amount of argument or exposition will add
anything to the statement. Property of corporations is
not subject to taxation the same as individuals when the
individual is compelled to pay taxes on his property to
the county, the city, and the school district, and the cor-
poration is not. Again, it is manifest that the personal
property of corporations engaged in the business of insur-
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ance is exempt from taxation for all purposes whatever
if appellants’ contention is correct. Section 1333 pro-
vides for a tax on the gross receipts of such companies
without reference to the amount of their capital stock,
their surplus, or their investments. No account what-
ever is made of their holdings. If the business of the
year should not prove profitable, because of losses and
premiums returned, no tax would be required of them
under section 1333, notwithstanding the fact that they
may have had large amounts of personal property, which,
in the hands of an individual, would be subject to taxa-
tion. Surely their property is not subject to taxation ‘the
same as that of individuals’ if the only tax they are re-
quired to pay is that imposed by this section. It well
may be doubted whether a tax on premiums is a tax on
property in its proper sense. See City of Dubuque v. North-
western Life Ins. Co., 29 Ta., 9; City of Burlington v. Put-
nam Ins. Co., 31 Ta., 102. But however this may be, it is
manifest that the personal property of the corporation
accumulated from year to year is not subject to taxation
under the provision relied upon by appellants. The legis-
lature did not have the power to exempt this property
from taxation, and its act in so doing is clearly uncon-
stitutional and void. Neither had it the power to absolve
these companies from the payment of county, city, and
school taxes.” The foregoing argument is unanswerable,
and that it is applicable to the case at bar is obvious.
See City of New Orleans v. St. Charles Street R. Co., 28 La.
Ann., 497; City of New Orleans v. La Fayette Ins. Co., 28 La.
Ann., 756; Lifc Ass'n v. Board of Assessors, 49 Mo., 512; In
re Taxes Delingquent in St. Louis County, 78 N. W. Rep.
[Minn.], 970. Upon principle, as well as authority, the
conclusion is irresistible that sections 36 and 37 of chap-
ter 47, Laws, 1899, are inimical to the provisions of sec-
tions 1 and 4, article 9, of the constitution, and are void.

It remains to be considered what effect the unconsti-
tutional provisions of said sections 36 and 37 have upon
the remainder of the act of which they formed parts. The

t32
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rule is a familiar one, that when the valid and invalid por-
tions of a legislative enactment are capable of being sepa-
rated, and the valid part is a complete act and not de-
pendent upon that which is void, the latter alone will be
rejected, and the rest sustained, if it is manifest that the
void part was not an inducement to the legislature to pass
the part which is valid. But if it is manifest, from an in-
spection of the law itself, that the invalid portion formed
an inducement to its passage, the entire act will fail. See
State v. Lancaster County, 6 Nebr., 474; State v. Lancaster
County, 17 Nebr., 85; Trumble v. Trumble, 37 Nebr., 340;
Low v. Rees Printing Co., 41 Nebr., 127; State v. Moore, 48
Nebr., 870; German-American Fire Ins. Co. v. City of Min-
den, 51 Nebr., 870; State v. Bowen, 54 Nebr.,, 211. It is not
necessary that the invalid portion of an act of the legis-
lature ‘should have operated as the sole inducement to
the passage of the law to render the same void. It will
have that effect if the void part to any extent influenced
the legislature in passing the statute. It requires no
argument to demonstrate that chapter 47 of the Laws of
1899 would not have received the approval of the legis-
“lature had it not contained any provision for the pay-
ment of fees and taxes by the insurance companies; and
it is equally plain that the same amount of fees and taxes
imposed by sections 36 and 37, and the requirement that
the same should be paid into the state treasury, would
not have been incorporated in the law had the unconsti-
tutional provision exempting insurance companies from
taxes been eliminated from the bill prior to the taking
of the vote thereon by the legislature. If the motive in-
ducement which prompted the enactment of said chapter
47 was merely a desire to transfer the insurance depart-
ment of the state from the auditor to the governor, as is
suggested by counsel for respondent, it is very evident
that the act would most likely have been differently
framed, and the provisions of said sections 36 and 37, so
far as they attempt to exempt insurance companies from
taxation, would have been omitted therefrom. While,
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during the investigation of the subject, it has been our
desire to sustain the law, we have been irresistibly forced
to the conclusion that the entire act must fail by reason
of the unconstitutional provisions therein contained,
which have been already pointed out.

JUDGMENT ACCORDINGLY.

PENNSYLVANIA COMPANY V. KENNARD GLASS & PAINT
COMPANY ET AL,

FiLED DECEMBER 19,1899. No. 9,034.

oy

. Review: PARTIES. A judgment can not be reviewed By one not a
party thereto, or who is not affected thereby. .

2. Carriers: CONTRACTS LIMITING LIABILITY: .CONSTITUTIONAL TLaw,
Under the constitution of this state a comwmon carrier of freight
can not lawfully stipulate for the release from liability for loss
or damage occasioned by its own negligence, and such a stipula-~
tion in a contract of affreightment is illegal and void.

w

. Instructions: HARMLESS ERROR. Neither the giving of an instruc
tion techmnically erroneous, nor the refusal of the one stating
the law correctly, will work a reversal of a judgment, where it
is obvious that the complaining party was not prejudiced
thereby.

4. Allegations and Proof. Material averments in an answer, which
are controverted by the reply, rest upon the defendant to estab-
lish by evidence upon the trial.

Evidence: FOREIGN Laws: PrRESUMPTIONS. The laws of a sister
state will be presumed to be the same as our own when the con-
trary is not shown.

Ce

(=]

. Cross-Examination of Witnesses. The cross-examination of a
witness should be confined to the matter covered by his examina-
tion in chief.

7. Trial: ORDER OF INTRODUCING TESTIMONY. The order in which
testimony shall be introduced is discretionary with the trial
court, and its ruling in that regard is no cause for reversal, where
no abuse of discretion is shown.
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ERROR from the district court of Douglas county.
Tried below before SLABAUGH, J. Affirmed.

The opinion contains a statement of the case.

Will A. Corson and Winfield 8. Strawn, for plaintiff in
error:

In arguing the points that the contract of affreight-
ment was a Pennsylvania contract, and should be con-
strued by the laws of that state, and that in Pennsylvania
a carrier, by contract, may limit its liability, reference
was made to the following cases: Missouri P. R. Co. v.
Vandeventer, 26 Nebr., 222; St. Joseph & G. I. R. Co. ».
Palmer, 38 Nebr., 463; Atclison, T. & S. F. R. Oo. v. Lawler,
40 Nebr., 356; Omaha & R. V. R. Co. v. Crow, 47 Nebr., 84;
Missouri P. R. Co. v. Tietken, 49 Nebr., 130; Union P. R.
Co. v. Metealf, 50 Nebr., 452; Fremont, . & M. V. R. Co. ».
Waters, 50 Nebr., 592; Atchison & N. R. Co. v. Washburn,
5 Nebr., 117; Chicago, R. I. & P. R. Co. v. Witty, 32 Nebr.,
275; Union P. R. Co. v. Marston, 30 Nebr., 241; Farnham
v. Camden & A. R. Co., 55 Pa. St., 5; Grogan v. Adams Eg-
press Co., 114 Pa. St., 523; Patterson v. Clyde, 67 Pa. St.,
500; American Express Co. v. Sands, 55 Pa. St., 140; Fair-
child v. Philadelphia, W. & B. R. Co., 148 Pa. 8t., 527; Fore-
paugh v. Delaware, L. & W. R. Co., 128 Pa. St., 217; Hart
v. Pennsylvania R. Co., 112 U. 8., 331; Talbot v. Merchant’s
Despatch Transportation Co., 41 Ia., 247; Arnold v. Potter,
22 Ia., 194; McDanielv. Chicago & N. W. R. Co., 24 Ia., 412;
Western & A. R. Co. v. Exposition Cotton Mills, 81 Ga., 522;
Cantu v. Bennett, 39 Tex., 303; Beard v. St. Louis, A. & T.
H. R. Co., 79 1a., 531; Dike v. Erie R. Co., 45 N. Y., 113;
Pirst Nat. Bank of Toledo v. Shaw, 61 N. Y., 294; Brooke v.
New York, L. E. & W. R. Co., 108 Pa. 8t., 529; Liverpool
& Great Western Steam Co. v. Phemiz Ins. Co., 129 U. 8,
397; Michigan C. R. Co. v. Boyd, 91 Tl1., 268; Benton v.
German-American Nat. Bank, 45 Nebr., 850.

The contract of affreightment is one that is perfectly
legal, and which inay properly be made where not for-
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bidden by the law of the Place where the contract is en-
tered into. See Fairchild v. Philadelplia, W. & B. R. Co.,
148 Pa. St., 527; Atchison, 1. & S. F. R. Oo. v. Mason, 46
Pac. Rep. [Kan.], 31; Atchison, T. & 8. F. R. Co. v. Dill,
" 48 Kan., 210; Pierce v. Southern P. R. Co., 47 Pac. Rep.

[Cal.], 874; Loeser v. Chicago, M. & §. P. R. Co., 69 N. W.
Rep. [Wis.], 372; Schaller v. Clicago & N. W. R. Co., TL N.
W. Rep. [Wis.], 1042; York County v. Illinois C. R. Co., 3
Wall. [U. 8.],107; Chicago, M. & 8. P. R. Co. ». Solan, 18
Sup. Ct. Rep., 89; Tezas & P. R. Co. v. Payne, 38 S. W.
Rep. [Tex.], 366; Hoffman v. Cumberland V. R. Co., 37
Atl. Rep. [Md.], 214; Miller Grain & Elevator Co. v. Union
P. R. Co., 40 S. W. Rep. [Mo.], 894; St. Louis Ins. Co. ».
St. Lowis, V., T. H. & I. R. Co., 104 U. 8., 146; Richmond &
A. R. Co. v. Patterson Tobacco Co., 18 Sup. Ct. Rep., 335;
Smith v. Alabama, 124 U. 8., 465; Hall v. De Cwir, 95 U. 8.,
485; Welton v. State, 91 U. 8., 275; Brown v. Houston, 114
U. 8, 622.

The case of Chicago, B. & Q. R. Co. v. Gardiner, 51 Nebr.,
70, if sound in principle, differs materially from the case
at bar, and is in no manner decisive thereof.

‘Repudiation of the Pennsylvania contract is a violation
of section 1, article 4, of the constitution of the United
States, and of section 1 of the 14th amendment to said
constitution. See Allgeyer v. Louisiana, 165 U. 8., 578.

Kennedy & Learned and Montgomery & Hall, contra.

- NORVAL, J.

In 1893 the Kennard Glass & Paint Company of the
city of Omaha purchased of the Pittsburg Plate Glass
Company a quantity of plate glass of the value of about
$3,000. The glass was properly packed in boxes by the
vendor, loaded upon a car at Ford City, Pennsylvania,
and delivered to the Allegheny Valley Railway Company
at said point for transportation to the vendee in the city
of Omaha. The glass was carried by said railroad com-
pany to Pittsburg, where the same was delivered to the
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Pennsylvania Company, and it delivered the freight in
the city of Chicago to the Chicago, Milwaukee & St. Paul
‘Railway Company, and the latter corporation transported
the freight to the city of Omaha, where the glass was de-
livered to the consignee in a badly broken and damaged-
condition. This action was instituted by the Kennard
Glass & Paint Company against the Pennsylvania Com-
pany and the Chicago, Milwaukee & St. Paul Railway
Company to recover damages sustained by reason of the
alleged negligence of the defendants in the transporta-
tion of said glass, and their failure to safely carry said
freight to its place of destination. In the amended peti-
tion it was alleged, in substance and effect, that the de-
fendants were common carriers, and for a certain reward
received the glass in question at Ford City to be safely
carried to Omaha; that the glass was not safely trans-
ported to the place of destination, but was broken and
damaged in transit to the amount of $433.12. It was also
averred that the damage was occasioned by reason of a
collision between the car on which the glass was being
transported and a car loaded with telegraph poles or
timbers. Separate answers were filed by the defendants.
That of the Pennsylvania Company admitted only the
associate capacity of plaintiff, and the incorporation of
the defendant, all other averments of the petition being
denied. The Pennsylvania Company, for further answer,
alleged that on Janumary 3, 1893, the Pittsburg Plate
Glass Company entered into a written agreement with
the Allegheny Valley Railway Company, the initial car-
rier, of which the following is a copy:
“ALLEGHENY VALLEY RAILWAY COMPANY.
“UNIFORM ANNUAL RELEASE.
“TPorD CITY STATION, January, 1893.

“Whereas, The Allegheny Valley Railway Company
has two different rates of charges for tolls and transpor-
tation upon certain articles, viz.: The higher rate, upon
the payment of which it assumes the ordinary liability of
a common carrier upon its railway for property trans-
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ported by it; and another lower rate, at which it trans-
ports for all those who release it from all liability, so far
as may lawfully be done, for any loss or damage, to
property entrusted to it for transportation.

“And Whereas, The Pittsburg Plate Glass Co., the un-
dersigned, has determined to ship all property which they
furnish for transportation during the year ending upon
the thirty-first day of December, 1893, at the reduced
rates above referred to, and in consideration thereof to
release so far as it lawfully may, the said company and
any and every other railway or transportation company
to which the said property may be delivered for trans-
portation to or toward its place of destination, from all
liability for any loss thereof or damage thereto, consid-
ering that the difference in their favor in the cost is
equivalent to the risk of transportation.

“Therefore, In consideration of the premises, the said
Pgh. P. G. Co. does hereby release and discharge, so far
as they lawfully may, the said railway company and
all other railway transportation to or toward-its place
of destination from all claims, demands or liabilities,
for any loss thereof or damages thereto howsoever oc-
curring by fire or otherwise, or whether by negligence
of said railway or transportation companies, or of their
or either of their officers, agents, or employees or other-
wise, while the same is in their care, custody, or posses-
sion.

“And the said Pgh. P. G. Co. hereby authorize the said
railway or transportation company and any such other
railway or transportation company as their agent, to de-
liver the said property to any other railway or transpor-
tation company over whose route it may be carried to
or toward its place of destination, and they agree that
no such railway or transportation company shall be con-
sidered as carrier of said property beyond its own road
or line or in any event be held liable for loss of or damage
to said property while in the possession of any other rail-
way or transportation company to which the said prop-
erty may be delivered as aforesaid.
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“This contract is supplemental to the contract con-
tained in any bill of lading issued in respect to any ship-
ment made by the above named shipper.

“In witness whereof, the said Pgh. P. G. Co. has exe-
cuted this release in Ford City, Pa., this third day of
January, A, D. 1893.

, “PITTSBURG PLATE GLASS CoMPANY,

“R. W. McCUTCHEON, Shipper.

“Railway Agent. D. S. RoBINSON,
“General Manager Ford City Works.”

In the answer it was also Pleaded that in pursuance
of said contract, and in consideration of a lower rate of
freight, the Allegheny Valley Railway Company was re-
leased by the consignor from all loss or damage to freight
shipped during the year 1893, not arising from negligence
of said Allegheny Valley Railway Company, its servants
and employés; and that the glass in question was car-
ried under said contract, which was valid under the laws
of the state of Pennsylvania. The answer of the Chicago,
Milwaukee & St. Paul Railway Company admitted its
own incorporation and the associate character of the
plaintiff; that the glass was delivered to the Pennsylva-
nia. Company for safe conveyance from Ford City to
Omaha; admitted that the answering defendant received
the glass at Chicago from its co-defendant, and that it
carried the same to Omaha. Every other allegation of
the petition was denied by the answer, and it was spe-
cifically averred therein that the defendant handled and
transported the glass in a careful and prudent manner,
and that it was not damaged or injured while in its pos-
session. Said defendant, in its answer, also pleaded the
“Uniform Annual Release,” copied above, and alleged
that the glass was received and transported under, and
in pursuance of, the terms thereof. Plaintiff replied to
these answers by a general denial. A verdict was re-
turned in favor of the plaintiff, and against the Penngyl-
vania Company, for the sum of $433.12 and interest.
Judgment was rendered thercon; and the court dis-
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missed the action as to the Chicago, Milwaukee & St.
Paul Railway Company. The Pennsylvania Company
alone has prosecuted a petition in error, making the other
parties to the cause defendants in error.

The judgment rendered in favor of the Chicago, Mil-
waukee & St. Paul Railway Company, it is obvious, can
not be disturbed. The plaintiff below, the Kennard
Paint & Glass Company, filed no motion for a new trial,
nor has it prosecuted a petition in error; therefore, the
judgment of the district court is conclusive against the
plaintiff below. The Chicago, Milwaukee & St. Paul
Railway Company recovered no judgment against the
Pennsylvania Company, for its recovery was against the
plaintiff below only. The defendants were not jointly
liable for the damages sustained by the plaintiff, and the
Chicago, Milwaukee & St. Paul Railway Company, it is
plain, is not answerable for any injury to the glass while
the same was in the possession of the Pennsylvania Com-
pany; consequently the latter was in nowise prejudiced
by the dismissal of the action as to its co-defendant. See
Burlington & M. R. R. Co. v. Martin, 47 Nebr., 56. It is
but just to counsel for plaintiff in error that we should
state that they are not seeking to have reviewed the judg-
ment recovered against the plaintiff below by the Chi-
cago, Milwaukee & St. Paul Railway Company.

The court instructed the jury that the defendants were
common carriers, and as such each was an insurer of the
safe delivery of goods intrusted to it for transportation,
and liable for all loss or damages to such goods not aris-
ing from the act of God or the public enemy. The

"seventh, ninth, tenth and eleventh paragraphs of the
court’s charge are as follows:

“7. You are instructed that under the laws of the state
a contract between a shipper and a common carrier,
which by its terms limits the liability of the carrier in
transportation of goods, or relieve it entirely or partially
from damages for injury or loss to such goods resulting
from the negligence and carelessness of such carrier, is
void and of no effect.



442 NEBRASKA REPORTS. [Vor. 59

Pennsylvania Co. v. Kennard Glass & Paint Co.

“9, If you find from the evidence that the plate glass in
question was damaged and that such damage occurred
on either of the defendants’ railway lines,and while being
transported by either of the defendants under its con-
tract and over its railway line, although under special
agreement as to transportation limiting liability, you
will find for the plaintiff and against the defendant
which was so transporting said goods when they were so
damaged, if either of them were at such time, transport-
ing such goods.

“10. In other words, gentlemen of the jury, in this
case you are to determine from the evidence whether or
not the goods in question were damaged while- being
transported by either of these defendants, and if you
find the goods were damaged while being transported
by either of these defendants, you should find for the
plaintiff and against the defendant so transporting such
goods when they were- damaged, and also determine in
your verdict the amount of damage sustained by plain-
tiff.

«11. If you find from all the evidence in the case that
the damage to the glass in controversy occurred before
the delivery thereof by the Pennsylvania Company, de-
fendant, to the Chicago, Milwaukee & St. Paul Railway
Company, defendant, then your verdict should be in favor
of the Chicago, Milwaukee & St. Paul Railway Company,
defendant. Likewise, if you find from all the evidence
in the case that the damage to the glass in controversy -
did not occur while being transported by the Pennsyl-
vania Company, then you should find in favor of the
Pennsylvania Company.” '

The Pennsylvania Company tendered, among others,
_ the following instructions, which the court declined to
give to the jury, and an exception was taken to such re-
fusal, as well as to the giving of the instructions above
set forth: '

«5. You are instructed that the contract under which
the glass mentioned in the petition herein was agreed to
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be carried, and was carried from Ford City, Pennsylva-
nia, over. the Allegheny Valley Railway Company road
and the Pennsylvania Company’s road, was a contract
that was made in the state of Pennsylvania and the same
is to be construed under and in pursuance of the laws of
said state. 4

“6. You are further instructed that under the laws of
Pennsylvania a common carrier can limit its liability for
damage to freight in all cases except when said damages
was occasioned by the negligence of the carrier, or its
agents and servants.”

The question is presented whether the Pennsylvania
Company was prejudiced by the giving of the instruc-
tions quoted or the refusal to give those tendered by said
corporation. It will not escape notice that the “Uniform
Annual Release” entered into by the consignor with the
initial carrier, the Allegheny Valley Railway Company,
stipulated, upon the shipment at a lower rate, for the
release of the latter by the former from loss or damage
to property delivered for transportation to said carrier
during the year 1893, howsoever occurring, whether by
negligence of said company or that of any other carrier
to which the property might be delivered for transporta-
tion, or their or either of their agents and employés.
The glass was shipped in 1893, and a bill of lading was
issued by the initial carrier which contained the word
“released,” meaning that damages to the property while
in possession of the carrier were released or waived.
Upon the question as to the right, power or authority of
a common carrier to contract for the release of itself’
from liability or damages to property committed to it
for transportation, this court has more than once spoken
in language not susceptible of being misunderstood. In
the early case of Atchison & N. R. Co. v. Washburn, 5 Nebr.,
117, the question first came before the court, and it was
ruled that the policy of the law forbids a common car-
rier of freight to stipulate that it shall not answer for
damages resulting from its own negligence, and that
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such a provision in a contract is illegal and void. In that
case GANTT, J., speaking for the court, used this apposite
language: “The common law fixes the degree of care and
diligence due from railroad companies as common car-
riers; and a failure to exercise this care and diligence is
negligence, without any legal distinction as being gross
or ordinary; and the better rule of law, sustained by the
weight of authority, is, that ‘it is against the policy of
the law to allow stipulations which will relieve the com-
pany from the exercise of that care and diligence, or
which, in other words, will excuse them from negligence
in the performance of that duty.”” That case arose be-
fore the adoption of our present state constitution. The
framers of that instrument incorporated therein that
“the liability of railroad corporations as common car-
riers shall never be limited.” See Constitution, art. 11,
sec. 4. That provision of the fundamental law was con-
strued in Missouri P. R. Co. v. Vandeventer, 26 Nebr., 222,
and CoBB, J., in the course of his opinion, observed:
“This clause expresses the supreme law of the state. If
we can divine its meaning, then, as to us, the question
is settled. In following that general rule of construction,
to consider the old law, and the mischief, in order to ar-
rive at the meaning of a proposed remedy, we here take
the old law as construed by the supreme court of the
United States in the above case; and I think the mis-
chief may be assumed to have been the facility with
which common carriers were enabled, either by deception
or downright coercion, to induce shippers to waive their
rights under the law and enter into special contracts of
shipment. And while I concede as a general proposition
that the true office of a state constitution is mainly to
limit the powers of the legislature, and not to limit the
effect of the contracts between parties, yet nearly all,
and ours especially, contain departures from this rule.
# # # Q57T conclude that the object and intent of the
convention in proposing, and of the electors in adopting,
this provision of the constitution here referred to was
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to put it out of the power of the railroads, as common
carriers, to limit their liability as such, by special agree-
ments with shippers, and thus remove from their officers
and agents all temptation to effect such exemption from
liakility, and the loss and damage to property which
might of necessity follow the release of their respounsi-
bility and that of their agents therefrom.” That a com-
mon carrier can not limit its liability for negligence
has been reaffirmed in the following cases: Chicago, R. I.
& P. R. Co. v. Witty, 32 Nebr., 275; St. Joseph & G- I. R.
Co. v. Palmer, 38 Nebr., 463; Atchison, T. & 8. I'. R. Co.
v. Lawler, 40 Nebr., 8356; Omaha & R. V. R. Co. v. Crow, 47
Nebr., 84; Missouri P. R. Co. v. Tictken, 49 Nebr., 130;
Union P. R. Co. v. Metcalf, 50 Nebr., 452; Chicago B. & Q.
R. Co. v. Gardiner, 51 Nebr., 70. And in St. Joseph & G- 1.
R. Co. v. Palmer, ubi supra, it was held that the same rule
was applicable to contracts for interstate shipments.
The instructions given by the trial court to the jury in
this cause were in accordance with the doctrine an-
nounced in the decisions of this court already mentioned.
But it is argued with marked legal acumen that the con-
tract of affreightment, being a Pennsylvania contract,
must be construed according to the laws of that state,
and not under those obtaining here. A similar question
was presented and decided in Chicago, B. & Q. R. Co. ».
Gardiner, ubi supra. The decision is fairly reflected in the
second paragraph of the syllabus, which reads thus:
“2. A limitation of the liability of a common carrier con-
tained in a shipping contract will not be recognized or
enforced in this state though valid in the state where
made, when such attempted restriction of liability is
illegal and contrary to the public policy of the state.”
Ordinarily, the law of the place of the execution of a
contract governs and controls; and this court, in Benton
v. German-American Nat. Bank, 45 Nebr., 850, has so held
the rule to be. The exception to this doctrine, which was
recognized and applied in the said case of Chicago, B. &
Q. R. Co. v. Gardiner, is that a contract entered into in a
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sister state, though valid there, will not be enforced here,
if such contract contravenes, or is opposed to, the public
policy of our state.” This exception to the rule is vigor-
ously assailed, and it is urged that the refusal to enforce
the contract in question is a violation of section 1, arti-
cle 4, and of section 1 of the fourteenth amendment to
the constitution of the United States. It can not be
doubted that the effect of the decision in the Gardiner
Case is to deny a common carrier the benefit of a defense
available to it in the state where the contract of affreight-
ment was entered into; but we are not called upon at
this time, for the reasons hereafter stated, either to re-
affirm or overrule the doctrine of that decision. It was
established upon the trial, and we also know from the
repeated adjudications of the highest judicial tribunal
of the state of Pennsylvania, that in that state a common
carrier may not, by special contract, limit its liability as
to injury or damages arising from its own or its servants’
negligence, although in other respects the carrier may
limit its liability. See Farnham v. Camden & Amboy R. Co.,
55 Pa. St., 5; Grogan v. Adams Express Co., 114 Pa. St.,
523; Fairchild v. Philadelphia, W. & B. R. Co., 148 Pa. St.,
527; Pennsylvania R. Co. v. Miller, 87 Pa. St., 395; Penn-
sylvania R. Co. v, Raiordon, 119 Pa. St., 537. Therefore,
the Uniform Annual Release was invalid in the state of
Pennsylvania, at least to the extent it attempted to re-
lease the carrier from liability for its own negligence.
The contract being invalid, to the extent indicated at
the place where made, the courts of this state violate no
provision of the federal constitution, nor ignore any law
of Pennsylvania in holding the contract void so far as
it undertook to relieve the carrier from liability for its
own negligence. The rule that the Pennsylvania Com-
pany is liable for its own negligence it asserts, through
its counsel, a willingness to have enforced; but it is ar-
gued that the law as given to the jury in this case wholly
ignores this principle, and made the carrier responsible
as an insurer and liable for the safe delivery of the glass,
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unless the damages flowed from the act of God or the
public enerhy. This contention of counsel is entirely
sound, and the judgment, for that reason, should be re-
versed, unless it is manifest no prejudicial error resulted
from the charge of the court. If the glass was damaged
or injured through the negligence of the Pennsylvania
Company, or if it was not shown that the shipment was
made under the Uniform Annual Release, it is clear a
recovery against it was entirely right, and that no other
verdict could have been properly returned. In the an-
swer of the Pennsylvania Company, the making of the
Uniform Annual Release was alleged, and that, in con-
sideration of a reduced or lower rate exacted by the
initial carrier, the glass was shipped thereunder. It is
very evident, since these averments were denied by the
reply, that the burden was upon the corporation to es-
tablish them by competent evidence upon the trial. This,
so far as we have been able to discover from a reading
of the bill of exceptions, it did not do. The execution of
the Uniform and Annual Release, and the issuance of the
bill of lading for the glass, containing the word ‘re-
leased,” were proven. But there is not to be found in the
record a scintilla of evidence that the glass was shipped
at the lower rate of freight, or that the consignor was
aware or had any knowledge of the insertion of the word
“yreleased” in the bill of lading. Unless the freight was
shipped at the lower or reduced rate, there was no con-
sideration for the release of damages.

Again, by section 5, article 1, chapter 72, of the Com-
‘piled Statutes of the state it is provided: “No notice,
either expressed or implied, shall be held to limit the lia-
bilities of any railroad company as common carriers, un-
less they shall make it appear that such limitation was
actually brought to the knowledge of the opposite party
and assented to by him or them in express terms, before
such limitation shall take effect.” This piece of legisla-
tion was enacted before the adoption of the present state
constitution, and if it has not been repealed or modified
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by section 4, article 11, of said instrument, and if 4 carrier
may in this state limit its liability except for damages
arising from its own negligence or that of its agents and
servants, as contended by counsel for the unsuccessful de-
fendant, it requires no extended argument to show that
by reason of said section 5, a contract of a railroad com-
pany stipulating for the limitation of its liability will not
be upheld where it does “not appear that such limitation
was actually brought to the knowledge of the opposite
party and assented to by him or them in express terms.”
In the absence of a showing to the contrary, we must as-
sume that in the state of Pennsylvania there exists a stat-
ute similar to section 5 quoted above, See H. aggin v. Hag-
gin, 35 Nebr., 375; Stark v. Olsen, 44 Nebr., 646; Chapman
v. Brewer, 43 Nebr., 890; Scroggin v. M cClelland, 37 Nebr.,
644; Smith v. Mason, 44 Nebr., 610. It therefore, de-
volved upon the Pennsylvania Company to establish that
the limitation clause was actually assented to by the con-
signor. No such evidence was adduced upon the trial;
and hence there was a failure to establish that any con-
tract was lawfully made which limited the liberty of the
carrier. And without the existence of such a contract,
the risk assumed was the common-law liability of a
carrier. In other words, the safe delivery of the glass
was insured, subject only to injuries arising from the
act of God or the public enemy. Moreover, there was
sufficient evidence of negligence upon which to base a
recovery. The injury to the glass was established beyond
controversy. It was also shown that the glass was care-
fully and properly packed in boxes, and properly loaded
on the car; that at the time the car was delivered to the
Chicago, Milwaukee & St. Paul Railway Company the
boxes were out of their original position, with indica-
tions that they had been roughly used; that flat cars
loaded with timbers were immediately in the rear of the
one containing the glass, in the train of the Pennsylvania
Company, and that the Milwaukee road, in a careful and
prudent manner, carried the freight from Chicago, where
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it received the same from the Pennsylvania Company,
to its final place of destination. The evidence was suffi-
cient to warrant a finding that the damages resulted
from the negligence of the latter company, especially in
the absence of any proof that the glass was carefully
handled and transported by it. The conclusion is irre-
sistible that the evidence sustains the verdict, and would
have supported none other; and hence no prejudicial
error resulted in the giving or refusing of instructions.

It is urged that the court below erred in striking out
the testimony of Kennard, who was called and examined
as a witness on behalf of the plaintiff. Mr. Xennard
testified on direct examination that he had examined the
boxes containing the glass on their arrival in Omaha,
and, after giving a description of them, he was asked to

state the dimensions of the glass, and the witness pro-
- ceeded to answer by reading from an invoice then before
him, when Mr. Corson, counsel for the Pennsylvania Com-
pany, cross-examined the witness, which questions and
answers follow: :

“Q. What is the invoice?

“A. It is the invoice rendered.

“Q. Whose handwriting? :

“A. It is a typewriting, dictated by myself.

“Q. At what time?

“A. June 15,1893,

“Q. Under what circumstances?

“A. The conditions were these boxes were found to be
demolished, and under the instructions from the agent
of the Chicago, Milwaukee & St. Paul Railway Company,
I was to open those boxes and take out the glass, and
make as much salvage out of it as was possible and
credit that to the railroad company and charge them with
the value of the glass and they would immediately take
steps to have me paid for it, which they have not done.”

The last answer was eliminated by the court, which is
the ruling now assailed. The testimony was not proper
cross-examination relative to the making of the invoice;
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