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Murphey v. Illinois Trust & Savings Bank.

GEORGE M. MURPHEY V. ILLINOIS TRUST & SAVINGS
BANK.

FiLED APRIL 6, 1899. No. 8851.

Unauthenticated Bill of Exceptions: REvieEw. A bill of exceptions
will be disrcgarded in the appellate court unless authenticated
by the certificate of the clerk of the court below.

ERROR from the district court of Saline county. Tried
below before HastiNGs, J. Affirmed.

F.I. Foss and W. R. Matson, for plaintiff in error.
I. C. Power, contra.

NoORVAL, J.

This was an action in ejectment, and the defendant has
prosecuted error from the judgment obtained against him
in the court below. Attached to the clerk’s transcript
of the pleadings and judgment is a document styled a
“Bill of Exceptions,” but it is in no manner authenticated
by the clerk of the district court as being either the orig-
inal bill of exceptions in the cause, or a copy thereof, and
hence must be disregarded. As no question is argued
which does not require an examination and considera-
tion of matters to be found ounly in a bill of exceptions,
the judgment is

ATFFIRMED.

GEORGE M. MURPHEY V. ILLINOIS TRUST & SAVINGS
BAXNK.

FiLEDp APRIL 6, 1899. No. 8852.

Unauthenticated Bill of Exceptions. An unauthenticated bill of ex-
ceptions will not be considered,
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Error from the district court of Saline county. Tried
below before HAsTINGS, J. Affirmed.

F.I. Foss and W. R. Matson, for plaintiff in error.
I'. C. Power, contra.

NORVAL, J.

The judgment in this case is affirmed for the reason .
stated in the opinion filed in I wurphey v. Illinois Trust &
Savings Bank, 58 Neb. 428, decided herewith.

ATFIRMED.

FREDERICK SMITH ET AL., APPELLEES, V. HENRY H. SIL-
VER ET AL., APPELLANTS.

FILED APRIL 6,1899. No. 9970.

1. Appeal: TrME To FILE TRANSCRIPT: JURISDICTION. This court is
without jurisdiction to determine an equity cause on appeal
when the transcript is not filed with the clerk of said court
within six months from the entry of the decree or final order
sought to be reviewed.

2. —: MorioN ¥OR NEw TRIAL. A motion for a new ftrial is not
essential to a review of an equity cause.

: TiME T0 FILE TraxscripT. The filing of a motion
for a new trial will not extend the time for prosecuting an
appeal. The time for taking an appeal begins to run from the

" date of the entry of the decree or final order, and not from the
overruling of the motion for a new trial,

APPEAL from the district court of Gage county. Heard
below before LurroN, J. Submitted on motion to dis-
miss appeal. Dismisscd.

Wolfenbarger & Williams and Hazlctt & Jack, for appel-
lants. .

George A. Murphy, contra.
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Nonrvar, J.

On March 27, 1897, a decree was rendered in this cause
in the court below foreclosing a real estate mortgage,
and within three days thercafter the defendants filed a
motion for a new trial, assigning various statutory
grounds therefor, which motion, on September 27, 1897,
was overruled. On March 24, 1898, the defendants filad
a transcript of the record, and the bill of exceptions, duly
authenticated, in this court for the purpose of reviewing
the cause on appeal. Plaintiff moved a dismissal of the
appeal on the ground that the same was not taken in
time.

It will be observed that the appeal was not lodged in
this court within six months from the entry of the decree,
but was filed within that period of time from the date of
the ruling on the motion for a new trial. The question
of practice involved-is whether the time within which an
appeal may be perfected dates from the decree or from
the overruling of the motion for a new trial, and the de-
termination thereof necessitates a consideration of the
provisions of section 675 of the Code of Civil Procedure,
and certain adjudications of this court. Said section 673
follows: “That in all actions in equity either party may
appeal from the judgment or decree rendered or final or-
der made by the district court, to the supreme court of
the state; the party appealing shall, within six months
after the date of the rendition of the judgment or decree,
or the making of the final order, procure from the clerk
of the district court and file in the office of the clerk of
the supreme court a certified transcript of the proceed-
ings had in the cause in the district court, containing the
pleadings, the judgment, or decree rendered or final order
made therein, and all the depositions, testimony, and
proofs offered in evidence on the hearing of the cause,
and have said cause properly docketed in the supreme
court; and on failing thereof, the judgment or decree ren-
dered or final order made in the district court shall stand
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and be proceeded in as if no appeal had been taken.”
This statute limits the time to six months within which
an appeal in an equity cause may be taken, and this.pe-
riod dates from the rendition of the decree, or judgment,
. or the entry of the final order. This court is without
Jurisdiction to determine a case on appeal where the tran-
script of the proceedings in the trial court is not filed
here within the six months. (Withnell v. City of Omaha,
37 Neb. 621; Omaha Ioan & Trust Co. v. Aycr, 38 Neb. 891;
Moore v. Waterman, 40 Neb. 498; Albers v. City of Omaha,
56 Neb. 357.) An exception to the rule stated has been
recognized and applied where the appellant, without
fault or laches, is prevented from having his appeal dock-
eted within the statutory period, solely through the neg-
iect or failure of the clerk of the trial court to make a
transcript of the proceedings. Such omission will excuse
the filing of the appeal out of time. (Continental Building
& Loan Ass’n v. Mills.44 Neb. 136.) '

It is argued by counsel for appellants that the time
within which the appeal should be filed begins to run
from the overruling of the motion for a new trial, and
not from the rendition of the judgment, and Sharp v.
Brown, 34 Neb. 406, is cited in support of this contention.
In that case it was held, overruling Hollenbeck v. Turk-
ington, 14 Neb. 430, that a proceeding in error may be in-
stituted within one year from the overruling of the mo-
tion for a new trial. The principle governing Sharp v.
Brown, suprae, is not controlling. A motion for a new
trial is indispensable to a review by proceeding in error
of the rulings of the trial court made during the progress
of a trial, or of any question which is proper to be raised
by a motion for a new trial, as that the verdict is con-
trary to the evidence, and the damages are excessive or
inadequate. (Smith v. Spaulding, 34 Neb. 128; Jones v.
Hayes, 36 Neb. 526; Miller v. Antclope County, 35 Neb. 237;
Zehr v, Miller, 40 Neb. T91; Brown v. Ritner, 41 Neb. 52;
Koehler v. Summers, 42 Neb. 330; Losure v. Miller, 45 Neb.
465; Gaughran v. Crosby, 33 Neb. 33.) But a motion for
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a new trial is not essential to a review of an equity cause
on appeal. (Swansen v. Swansen, 12 Neb. 210.) In the
course of the opinion in the case last mentioned it is said:
“In our dual system of practice, an appeal in actions in
equity may be taken to the supreme court from a final de-
cree in the district court, at any time within six months
from the rendition of the decree, and no motion for a new
trial is necessary, while in actions at law and equity
cases, taken on error to the supreme court, a motion for
a new trial, containing the errors complained of, must
have been filed and acted upon by the trial court.” In
Ainsworth v. T'aylor, 53 Neb. 484, this court, in construing
said section 675 of the Code of Civil Procedure, held that
an appeal of an equity cause does not present for review
the rulings of the court in the exclusion of proper evi-
dence. The court, speaking through RYAN, C., said: “In
this section there is no requirement that errors shall be
assigned. If a party elects to appeal from a judgment
in an equitable action, his election seems to imply that
he is content to retry the cause in the supreme court upon
the evidence actually considered by the district court.”
(Vide Alling v. Nelson, 55 Neb. 161 ; Village of Syracuse v.
Mapes, 55 Neb. 738; Frenzer v, Phillips, 57 Neb. 229.) 1If
a motion for a new trial is not necessary to a review on
appeal of an equity cause, it logically follows that the
filing of such a motion could not extend the time for per-
fecting an appeal. The transcript herein not having been
filed in this court within six months from the entry of the
decree the appeal is

DISMISSED.

JoHN N. FRENZER V. ALFRED R, DUFRENE. ‘
FrLep AprIL 6, 1899. No. 8661.

1. Husband and Wife: CONVEYANCES. A man cannot allege his wife's
recalcitrance to avoid the consequence of failing to perform a

lawful contract made on the assumption that she would join
him in executing a conveyance.
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2. Estoppel. “Where a party gives a reason for his decision and con-
duct touching anything involved in a controversy, he is estopped,
after litigation has begun, from changing his ground and putting
his conduct on another and different consideration.” (Ballou v.
Sherwood, 32 Neb. 666.)

3. Contracts: PERFORMANCE. Where stipulations of parties are de-
pendent, and to be performed concurrently, mutual readiness to
perform is an essential prerequisite to performance.

: TENDER. The doctrine of tender, as understood in
cases where the relation of debtor and creditor exists, is not
applicable to mutual and concurrent promises. In this class of
cases a party who has signified his readiness and willingness to
perform has done all that he is required to do, until the other
party is also ready and willing to perform his part of the
agreement, :

4,

-

ERrROR from the district court of Douglas county.
Tried below before BLAIR, J. Reversed.

The opinion contains a statement of the case. E

Will H. Thompson, for plaintiff in error:

Where defendant assigns a reason for refusing to keep
his agreement he cannot base his refusal on other grounds
after he has been sued. (Foley v. Holtry, 41 Neb. 563;
Ballow v. Sherwood, 32 Neb. 666; Ohio & M. R. Co. v. Mc-
Carthy, 96 U. 8. 258.)

Plaintiff’s offer to cash the note was sufficient. (Smith
v. Lewis, 26 Conn. 119; Clark v. Weis, 87 I1l. 438; Gould v.
Banks, 8 Wend. [N. Y.] 562; Wright v. Reed, 3 Durn. & E.
[Eng.] 554; Duffy v. O’Donovan, 46 N. Y. 223; Rawson v.
Johnson, 1 East [Eng.] 203.)

Howard B. Smith, contra:

The agent’s right to recover commission does not exist
_until he furnishes a lender able, willing, and ready to
make the loan. (Jones v. Stevens, 36 Neb. 849; Barber v.
Hildebrand, 42 Neb. 400; Mayer v. Ver Bryck, 46 Neb. 221.)
Plaintiff cannot recover, for the reason that he failed
to cash the Spotts note. (Rice v. Gibbs, 40 Neb. 264.)
32
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SULLIVAN, J.

This action was brought by John N. Frenzer against
Alfred R. Dufrene and tried to a jury in the district
court of Douglas county. In the first count of the peti-
tion, with which alone we are concerned, it is alleged that
there is due to the plaintiff from the defendant the sum
of $375 on an express contract for services rendered in
negotiating with the Penn Mutual Insurance Company
for a loan upon Omaha real estate. The defenses re-
lied upon were (1) that the company did not make the
loan and was not ready to make it, and (2) the non-per-
formance by the plaintiff of a concurrent promise to cash
a $1,500 note executed by Tugene Spotts to Julia Shaw
and by her transferred to the defendant. The reply ad-
mits that the plaintiff agreed to cash the Spotts note,
avers a constant readiness on his part to perform the
agreement, and notice to the defendant of that fact.
The trial court was of opinion that the evidence was
insufficient to warrant a verdict for the plaintiff and per-
emptorily directed the jury to find against him. The
court was wrong and the judgment rendered in favor of
the defendant must be reversed.

The evidence either establishes or tends to prove the
following facts: The litigants reside in Omaha. The
plaintiff is a real estate and loan agent. In 1894 the de-
fendant desired to borrow $18,000 to be used in the con-
struction of buildings upon real estate owned by him.
The plaintiff proposed to negotiate the loan for a com-
mission of two and one-half per cent. The defendant
accepted the proposition, and his application for an $18,-
000 loan, to be secured by a real estate mortgage, was
soon after forwarded to the Penn Mutual Life Insurance
Company at Philadelphia. The company declined to loan
$18,000, but offered to loan $15,000. This offer was even-
tually accepted in connection with an agreement on the
part of Frenzer to cash the Spotts note and thus enable
Dufrene to obtain at once the sum of $16,500 to use in
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the construction of his buildings. The application to
the loan company provided that the principal and interest
of the loan should be paid, “at the option of the lender,
in gold coin of the present standard of weight and fine-
ness, or its equivalent.” There was some delay in con-
summating the transaction, owing principally to appar-
ent infirmities in defendant’s title to the property offered
as security, so that before the bond and mortgage were
ready for execution Frenzer, in fulfillment of a prior
engagement, was obliged to make a trip to the state of
California. In his absence his clerk, M. Grocox, was
authorized to act for him. About April 10 the bond and
mortgage were prepared and handed to the defendant
for examination. He mmade some objection on account of
the gold clause, but a day or two later handed the papers
to Mr. Grocox to be sent to the loan company for ex-
amination and approval. The company returned them
about April 20, when they were delivered to the defend-
ant to be signed and acknowledged. They were received
for that purpose without objection. Not being presently
returned, Grocox called at Dufrene’s office and also at
. his residence several times to get them. He did not suc-
- ceed in his purpose, but Dufrene informed him that they
had not been signed; that Mrs. Dufrene was reluctant
to sign on account of the gold clause, but that she would
probably sign in a few days. The defendant also sug-
gested that Grocox should not call again at the house
until informed that the papers were ready for delivery.
The papers were afterwards signed, but were not ac-
knowledged or delivered, and nothing further was ever
done by the defendant to bring the matter to a conclusion.
When the note and mortgage were ready for delivery
they were to be handed to the law firm of Montgomery,
Charlton & Hall, who were thereupon to wire their client,
the loan company, to forward the money. On May 3 Mr.
Hall inquired of Dufrene why the loan had not been
closed, and was informed that Mrs. Dufrene had not yet
- signed the papers. No other reason was given. On May
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15 Frenzer returned to Omaha and at once wrote to the
defendant to know why the loan had not been closed and
offering to cash the Spotts note. Dufrene did not reply.
About May 26 the parties had a conversation, in which
the defendant assigned as his only reason for not closing
the loan that he objected to the gold clause and his wife
refused to sign the mortgage. On June 4 Dufrene told
" Frenzer that he might yet close the loan and would let
him know definitely in regard to the matter by the fol-
lowing Thursday. As late as June 18 the loan company
was ready to close the loan. Plaintiff has been ever ready
to take the Spotts note. These are the facts which the
jury might have found from the evidence; and they are
quite sufficient to sustain a judgment in favor of the
plaintiff. They show that Frenzer procured a lender
ready, able, and willing to loan him $15,000, and that
he refused, without adequate reason, to deliver the se-
curities which he agreed to furnish. They show that in
the first instance he refused to execute a mortgage con-
taining a gold clause, but that he subsequently assented
to the mortgage in the form in which it was submitted
to him for execution. The refusal of Mrs. Dufrene to
sign the papers does not, of course, release the defendant
from his agreement to pay I'renzer for the services which
he performed. A man cannot plead his wife’s recaleci-
trance in avoidance of a lawful contract. The defendant
now ingists that he had other reasons for not executing
the bond and mortgage to the insurance company. He
assigned no other reason before the action was com-
menced, and it is a justifiable deduction that no other
existed. The other reasons referred to did not occur to
him while the negotiations were pending, and are obvi-
ously mere pretexts by which he now hopes to go scathe-
less out of a just contract which he is unwilling to per-
form. In Oliod: M. R. Co.v. McCarthy, 96 U. 8. 258, it was
said: “Where a party gives a reason for his conduct and
decision touching anything involved in a controversy, he
cannot, after litigation has begun, change his ground,
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and put his conduct upon another and different consid-
eration. He is not permitted thus to mend his hold.”
This doctrine is distinctly approved in Ballow v. Sherwood,
32 Neb. 666, and has been frequently enforced in other
jurisdictions.

But it is contended that if the plaintiff produced a
lender ready to make the $15,000 loan, still he was not en-
titled to his commission until he cashed the Spotts note
or at least tendered performance of that branch of the
contract. Yielding provisional assent to this proposition
let us see how the matter stands on the evidence. The
plaintiff was in fact prepared to take the Spotts note at a
price agreed upon, and he so advised the defendant and
asked to be notified by telephone, or otherwise, whenever
the defendant was ready to proceed with the business.
The defendant at no time signified a readiness to transfer
the note or assign the mortgage securing it. It is claimed,
however, that the defendant was not in default because
Trenzer failed to make an actual tender of $1,500 in cur-
rent funds. We think a tender such as is contemplated
by the law governing the relation of debtor and creditor
is not at all applicable to cases of this kind. The stipu-
lations of the parties were dependent. They were to be
performed concurrently and mutual readiness to per-
form was an essential prerequisite to performance.
Frenzer was ready to pay Dufrene $1,500, but he was not
required to hand it over before receiving the Spotts note.
He was not required to make an unconditional tender.
He was not, after having signified his readiness, required
to do anything until informed that the other party to the
contract was also ready to carry it into execution. (2 Par-
sons, Contracts [6th ed.] *528; Clark v. Weis, 87 I11. 438;
Smith v. Lewis, 24 Conn. 624, 26 Conn. 110.) In the last
mentioned case it is said: “Some misapprehension or con-
fusion appears to have arisen from the mode of expres-
sion used in the books in treating of the necessity of a
tender or offer by the parties, as applicable to the case
of mutual and concurrent promises, The word ‘tender,
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as used in such a connection, does not mean the same
kind of offer as when it is used with reference to the pay-
ment or offer to pay an ordinary debt due in money,
where the money is offered to a creditor who is entitled
to receive it and nothing further remains to be done, but
the transaction is completed and ended; but it only
means a readiness and willingness, accompanied with an
ability on the part of one of the parties, to do the acts
which the agreement requires him to perform, provided
the other will concurrently do the things which he is re-
quired by it to do, and a notice by the former to the latter
of -such readiness. Such readiness, ability, and notice
are sufficient evidence of, and mdeed constitite and im-
ply, an offer or tender in the sense in which those terms
are used in reference to the kind of agreements which
we are now considering. It is not an absolute, uncon-
ditional offer to do or transfer any thing at all events, but
it is in its nature conditional only, and dependent on,
and to be performed only in case of, the readiness of the
other party to perform his part of the agreement.” In
the case at bar the agreement of the parties with refer-
cnce to the Spotts note was never carried into execution,
because there never was a concurrent readiness to per-
form. Dufrene never responded to IFrenzer’s notification
that he was prepared to fulfill his promise; and this fail-
ure to respond was unquestionably sufficient to discharge
the plaintiff from the obligation which the contract im-
posed. But was there not another circumstance which
produced precisely the same result? Remembering that
the cashing-of the Spotts note was a mere complemental
transaction,—an indispensable incident of the loan,—
the inference would seem warranted that its performamce
as an independent contract was never contemplated by
either party, and that when the principal contract was
abandoned it was intended that its accessory should be
fibandoned with it. However, as this question has not
been discussed, we express no final opinion in regard to
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it. The judgment is reversed and the cause remanded
for further proceedings.

REVERSED AND REMANDED.

g

PreTER FOX ET AL., APPELLEES, V. KOUNTZE BROTHERS
ET AL., APPELLANTS,
FiLED APRIL 6,1899. No. 8812.
!

1. School Districts: TaxaTioN: AcrtioN BY TAXPAYER. A taxpayer
who has voluntarily paid taxes levied at the instance, and for
the benefit, of one school district cannot maintain an action to
compel the county treasurer to hold such taxes for the benefit
of another school district.

2. Taxation: UNLAWFUL Levy: INJUNCTION. A court of equity has
power to enjoin the taxing authorities from making an unlawful
levy which will result in casting a cloud upon land titles; but
such power will not be exercised where it does not appear that
such a levy is either threatened or contemplated.

APPEAT from the district court of Adams county.
Heard below before BeaLr, J. Reversed.

‘Reavis & Reavis and A. H. Bowen, for appellants.
M. A. Hartigan, contra.

SULLIVAN, J.

The appellees, for themselves and others similarly situ-
uated, commenced this action in the district court against
the appellants and obtained the judgment which is now
before us for review. The material facts disclosed by the
record are these: In 1873 school district 84 of Adams
county was duly organized, and has ever since existed as
a public corporation. A portion of its territory, by rea-
son of a readjustment of county boundaries, now lies in
Hall county and is there known as district 21.. This faect,
however, is of no importance in the case and the district
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will hereafter be referred to by its original designation.
In order to obtain money with which to build a school-
house the district, soon after its organization, issued two
interest-bearing bonds for the sum of $500 each. These
bonds were sold to Kountze Bros., who, in 1878, recov-
ered a judgment upon them for the sum of $1,258.98 in an
action brought against school district 34. In November,
1874, a portion of the territory belonging to district 34
was lawfully detached therefrom and, with other con-
tiguous territory, erected into a new school district,
which is known as district number 52 of Adams county.
There was no division of property or liabilities. District
34 retained the old schoolhouse and district 52 built a
new one with the proceeds of bonds issued by it for that
purpose. To raise funds with which to pay a balance yet
remaining due on the Kountze judgment the county
board of Adams county, in 1892, levied a tax of twenty
mills upon all the property within the original bounda-
ries of school district 34. - The plaintiffs are resident tax-
payers of that portion of district 52 which was detached
from district 34. They have voluntarily paid the tax
charged against their property for the satisfaction of the
Kountze judgment, and the money thus paid is now in
the hands of the county treasurer. To keep it there until
a final decree should be rendered an injunction was
granted at the beginning of the suit. The specific pur-
poses for which the action was instituted are clearly
stated in the brief of plaintiffs’ counsel. After denying
that the petition was framed with a view of recovering
the money in the hands of the treasurer he proceeds to
say: “Appellees are not seeking a recovery, but are ask-
ing that the money taken from the taxpayers be retained
for the benefit of district 52; that they be protected
against future levies for this unlawful and unauthorized
purpose. This was the relief sought—and the money
collected should be applied for the benefit of the terri-
tory where it was raised.” The trial court made no final
disposition of the money in question, but did perpetually
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enjoin the payment of any portion of it to Kountze Bros.
The decree also restrained the taxing authorities of
Adams county from making any future levy to satisfy the
judgment against district 34. Both by demurrer and
answer the defendants challenged the sufficiency of the
petition to entitle the plaintiff to any equitable relief,
and they now insist that no case has been made of which
a court of equity can take cognizance. We think they
are clearly right. The money raised by the twenty-mill
levy was voluntarily paid. The plaintiffs do not claim
that they are entitled to recover it back, but contend that
it should be held by the treasurer for the benefit of dis-
trict 52. But this district, it is evident, has neither a
legal nor equitable title to the money. The tax was not
laid at its instance nor for its benefit, but at the instance
and for the benefit of district 34. Besides, the plaintiffs
have no commission authorizing them to champion the
cause of district 52. They cannot act as its guardian and
invoke the action of the court in its behalf. It is a cor-
poration endowed by law with ample capacity to act for
itself and assert its rights at such time and in such man-
ner as its officers may deem proper. It was made a party
to the action, but its answer is not in the record, and we
are, therefore, not informed as to its attitude toward the
proceeds of the tax in the hands of the county treasurer.
We know, however, that it does not complain of the de-
cree, which fails to enforce any claim which it may have
asserted.

Are the plaintiffs entitled to a decree protecting them
from future levies? Not unless future levies are threat-
ened by the taxing authorities; and upon this question
the record is entirely silent. It is not alleged that any
further levy upon the property of plaintiff is contem-
plated by any one; and it does not appear from the evi-
dence that a levy upon any property will be necessary to
satisfy the Kountze judgment. It is quite apparent that
plaintiffs’ lands in Kenesaw precinct are not at present
overcast, or seriously threatened, by any cloud which the
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county board or other officials of Adams county intend
to create in the interest of either Kountze Bros. or dis-
trict 34. The judgment of the district court is reversed
and the action dismissed.

REVERSED AND DISMISSED.

GEORGE W. McBRIDE, APPELLANT, V. JoHN A. WAKE-
‘ FIELD ET AL., APPELLEES,

FILED APRIL 6,1899. No. 8816.

1. Mortgages: RIGHTS OF MORTGAGEE \WWi0 PURCHASES OTHER LIENS.
A mortgagee who contracts with the mortgagor to “take care
of” other incumbrances upon the mortgaged property may pur-
chase, and take an assignment of, a lien covering the property
described in the mortgage and other property, and may after-

. wards assert such lien against the other property; and this he
may do notwithstanding the fact that the mortgagor was
legally bound to diseharge the lien against the other property.

2. Void Judgments: INJUNCTION. A court of equity will not grant
relief against an irregular or void judgment unless it appears
that there is a defense to the action in which the judgment was’
rendered.

APPEAL from the district court of Douglas county.
Heard below before PoweLy, J.  Affirmncd.

B. N. Robertson, for appellant.
Montgomery & Iall, contra.

SULLIVAN, J.

In 1891 John C. Luke was the owner of twenty-six lots
in Luke & Templeton’s Addition to the city of Omaha.
Upon this property the Winona Savings Bank had a first
mortgage to secure an indebtedness of $8,000. ITugo
Leubben had a second mortgage on twenty of the lots
to secure a note for $350. . This note was transferred to
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the German Savings Bank as collateral security and by
it reduced to judgment in an action brought for that pur-
pose in the county court of Douglas county. After the
execution and recording of the mortgages above men-
tioned Luke sold lot 18 to George W. McBride. This lot
was subject to the lien of both mortgages, and the pur-
chaser expressly assumed the payment of $400 of the in-
debtedness to the Winona Savings Bank. The deed
made no reference to the Leubben mortgage, but con-
tained a general covenant against incumbrances. It was
recorded in December, 1891. Afterwards Luke executed
to John A. Wakeficld a deed conveying five of said lots,
upon which houses were then in process of construction.
In ¢« nsideration of the conveyance Wakefield agreed to
complete the houses and “take care of the indebtedness
now existing on said property, and hold said property
under said deed as security for total amount of such sums
paid and supplies furnished, together with interest at ten
-per cent per annum upon such sums paid or supplies far-
nished from date of paying or supplying same.” The
Leubben mortgage was a lien on one of the lots conveyed
to Wakefield, and, in performance of his contract, he was
obliged either to purchase it or pay it off. Which line
of action he pursued is one of the controverted questions
in the case. In February, 1893, the Winona Savings
‘Bank commenced an action to foreclose its mortgage,
making Luke, McBride, Wakefield, and others parties de-
fendant. The answer day was March 20. Immediately
after service of summons upon him McBride called upon
the plaintiff’s attorney and in consideration of the pay-
ment of §416 obtained a release of lot 18 from the lien of
“ the first mortgage. He also secured the attorney’s prom-
ise to dismiss him from the action. This promise was not
performed. Afterwards Wakefield filed an answer in
which he demanded a foreclosure of the Leubben mort-
gage and pleaded facts showing his right to that relief.
In due time McBride was defaulted and a decree ren-
dered against him in accordgnce with the prayer of the
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cross-petition. In execution of this decree lot 18 was
sold to Wakefield, who now holds the legal title to the
property. The present action was instituted by McBride
against Wakefield to vacate the decree of foreclosure and
the order confirming the sale, to set aside the sheriff’s
deed to the defendant, and to quiet plaintiff’s title to the
lot. The trial court found the issues in favor of the de-
fendant and rendered judgment dismissing the cause.
The plaintiff brings the record here for review by appeal.

The first question to be considered is the character of
the transaction between Wakefield and the German Sav-
ings Bank. If it was in substance a payment of the in-
debtedness secured by the Leubben mortgage, then, of
course, that instrument ceased to be a lien on the plain-
tiff’s property, and the decree of foreclosure was mani-
festly unjust. There are circumstances which tend
strongly to sustain plaintiff’s theory that an absolute
payment was intended, but they are not controlling or
decisive. Walkefield was bound by the terms of his con-
tract to “take care” of the indebtedness existing against
the lots conveyed to him. These lots with others rested
under a common burden, and he was certainly not re-
quired to remove this burden from all the property and
look to part of it for reimbursement. His obligation was
not to pay off and discharge all existing liens but to “take
care” of them. He was under no obligation at all with
reference to lot 18; its exoneration was not within the
purview of his contract. To protect himself he had the
undoubted right to take an assignment of the Leubben
mortgage, keep it on foot and resort to it if necessary.
He did take an assignment, and thus succeeded to the
rights of the former owner. From a careful examination
of all the evidence we think the trial court was right in
finding that the mortgage survived the assignment and
was a valid and esforceable lien against the plaintiff’s
property. Itistrue that it was Luke’s duty to discharge
the lien against McBride’s lot, but that duty was never
transferred to, or assumed by, Wakefield. To construe
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the transaction in question as a payment would involve
the assumption that Wakefield did more than he agreed
to do,—that his performance exceeded his promise.

It is further contended that the decree of foreclosure in
favor of Wakefield is void because the amended answer
was filed without leave and after answer day. Both an-
swers sought a foreclosure of the same mortgage, and
while the judgment may have been irregular it was not
void. Neither is it inequitable. Wakefield was entitled
to have lot 18 sold to satisfy the amount due on the Leub-
ben mortgage. This amount the defendant does not
offer to pay. He does not offer to do equity, and he is
therefore not entitled to the relief demanded. The judg-
ment is

AFFIRMED.

WILLARD HAMMOND, APPELLANT, V. CHAMBERLAIN
BANKING HOUSE ET AL., APPELLEES.

FiLED APRIL 6, 1899. No. 8832.

1. Judicial Sale: RicuETS OF PURCHASER: PRIOR LIENS. A purchaser at
a judicial sale cannot, in the absence of special circumstances,
maintain an original action to enjoin the enforcement of a
prior lien of which he was ignorant at the time he acquired his '
title.

2. s : . If one who has bought property at a ju-
dicial sale under a mistake of fact in regard to the title, dis-
covers his error before confirmation, his ordinary remedy is an
application to the court to be released from his bid.

: MISREPRESENTATION OF SHERIFF: LIABILITY OF PLAINTIFF.
A creditor is not responsible for erroneous representations made
by an officer conducting a sale under process issued on a judg-
ment in his favor, unless he has either authorized such represen-
tations or acquiesced therein.

4. Action’ by Purchaser at Judicial Sale for Injunction Against
Enforcement of Prior Lien: JUDGMENT FOR DEFENDANTS. The
evidence examined, and held to sustain the findings and judg-
ment of the trial court.
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APpPEAL from the district court of Johnson county.
Heard below before LurroN, J.  Affirmed.

Daniel I. Osgood, for appellant.

M. B. C. True, contra.

SULLIVAN, J.

This suit was commenced by the appellant to obtain
a perpetual injunction against a threatened execution
sale of eighty acres of his real estate in Johnson county.
The property was originally owned by George Goracke,
for the satisfaction of whose debts it was regularly sold
to Hammond by the sheriff, acting under valid orders of
sale issued out of the district court in certain actions
wherein the Chamberlain Banking House and others
were plaintiffs and Goracke was defendant. Prior to the
lien of the judgments on which the orders of sale issued,
were a mortgage in favor of the Tecumseh National
Bank, a judgment for about $100 in favor of the Cham-
berlain Banking House recovered in 1893, a judgment in
favor of W. B. Compton recovered in 1894, and the taxes
due for the last named year. The theory of Hammond
is that the land was, with the authority and consent of
‘the Chamberlain Banking House, sold subject only to the
lien of the mortgage and taxes. The question for deci-
sion is one of fact. There is some conflict in the evi-
dence, but the trial court was undoubtedly right in find-
ing the issues in favor of the defendants. The sheriff
announced at the sale that the property would be sold
subject to the mortgage and the taxes; but he did not de-
clare that those were the only prior liens. Hammond may
have put that construction upon the language used and
may have acted on a false assumption in making his bid,
but that was his fault; and he certainly cannot hllege his
own palpable negligence as a ground for relief in an orig-
inal action. It has been even held that a purchaser at a
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foreclosure sale could not be released from his bid al-
though it was made under a mistake resulting from an
unwarranted overconfidence in representations of the
officer making the sale. (Norton v. Nebraska Loan & Trust
Co., 35 Neb. 466; same case on rehearing, 40 Neb. 394.)
Whatever may be said of the doctrine of the Norton Case,
it is entirely clear that in the case at bar there was no
circumstance which deterred or forbade the appellant.
from exercising for his own protection that reasonable
caution and vigilance which the rule of caveat emptor ex-
acts of those who purchase property at judicial sales.
He should have acquainted himself with the condition of
the title in which he was about to invest his money. He
should not have relied upon the sheriff’s statement nor
on his own inference from the fact stated. That the rep-
resentative of the Chamberlain Banking House neither
authorized nor knew of the special announcement made
by the sheriff is pretty conclusively established. It is
also proven quite satisfactorily that Hammond’s attor-
ney had actual knowledge of the prior judgment before
the order of confirmation was entered. This being so,
he should have resisted confirmation and asked to be
released from his bid. This was a plain and adequate
remedy, and, under the circumstances, it was the only
remedy available. The judgment is obviously right
and is
AFFIRMED.,

-SOCIETY OF THE HOME FOR THE FRIENDLESS V. STATE OF
NEBRASKA,

F1LED APRIL 6, 1899. No. 10590,

1. State Institutions: HomE ror THE FRIENDLEsS. The institution
established under the authority of the act of February 28, 1881,
entitled “An act to establish a home for the friendless in the
state of Nebraska, and to provide for the erection and location
and government of the same,” is a state institution.
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2

By section 4 of said act the Society of the Home
for the Friendless, an eleemosynary corporation, was given su-
pervision of said institution, subject to the paramount authority
of the board of public lands and buildings.

: VESTED RieuTs. The supervision given to said so-
ciety over the home for the friendless was a mere privilege, and
not a vested, irrevocable right. It depended upon the statute
and was entirely extinguished when section 4 was repealed.

4. : TITLE To PROPERTY. In establishing a home for the
: friendless under the authority of said act the board of public
lands and builings could not lawfully purchase a building site
and take the title thereto to the state in trust for the Society

of the Home for the Friendless.

: : : TrusTs. Real estate purchased by the board
of public lands and buildings upon which to erect a home for the
friendless was conveyed to “the state of Nebraska for the use
and benefit of the home for the friendless.” Held, That the
clause, “for the use and benefit of the home for the friendless,”
was not designed to create a trust, but was merely descriptive
of the use to which the property should be devoted by the state,

ERROR from the district court of Lancaster county.
Tried below before HOLMES, J. Affirmed.

J. H. Broady and H. A. Babcock, for plaintiff in error.

C. J. Smyih, Attorney General, and W. D. Oldham, Deputy
Attorney General, for the state,

SULLIVAN, J.

This was an action for the recovery of real property
brought by the state against the Society of the Home for
the Friendless. In obedience to a peremptory instruc-
‘tion the jury found in favor of the plaintiff and judgment
was rendered on the verdict. The property in dispute
is a small tract of land in the city of Lincoln upon which
stands a dwelling-house used as a home for destitute and
friendless women and children. It is conceded that the
legal title to the premises is in the state, but the defend-
ant insists that it is the equitable owner, and therefore
rightfully in possession. The essential facts are not con-
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troverted. In 1876 the defendant came into existence as
a corporation with the avowed object of affording protec-
tion and employment, or assistance, to worthy and desti-
tute women and children until permanent homes and
means of subsistence could be provided for them. By
resolution of its board of directors the society, soon after
its incorporation, adopted, for business purposes, the
name “Home for the Friendless,” and by this designation
it has been generally known. Originally it was without
a habitation. It received no assistance from the state,
and in the prosecution of its benevolent work depended
for its resources upon private charity. In 1881, however,
there was, at the instance of the society, initiated a meas-
ure of legislation which resulted in the adoption of the
following statute:

“Section 1. That a home for the friendless shall be es-
tablished in the state of Nebraska.

“Sec. 2. The location of said home shall be under the
supervision of the beard of public lands and buildings,
and shall be located at the city or town which shall, after
duly advertising for bids for its location, donate the larg-
est amount to said home.

“Sec. 3. The sum of five thousand dollars, or so much
thereof as may be necessary, is hereby appropriated out

" of the general fund of the treasury for the erection of said
home.

“Sec. 4. The government of said home shall be by and
under the supervision of the Society of the Home for the
I'riendless; Provided, That nothing herein contained shall
be so construed as to prevent the board of public lands
and buildings from establishing rules and regulations for
the government of such home in any manner.”

Proceeding under the aunthority of section 2 of this act
the board of public lands and buildings advertised for
bids. The people of Lincoln offered the largest donation
and the home was accordingly located in this city. The
board then purchased the land, and constructed thereon
the buildings now occupied by the defendant. The deed

33
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by which the state acquired title recites that the prop-
erty is conveyed to “the state of Nebraska for the use and
benefit of the home for the friendless in the state of Ne-
braska.” As soon as the buildings were completed the
society took possession of the premises and has ever since
occupied the same. In its new quarters it has carried
on the work for which it was incorporated. It has been
the almoner of much private bounty and, since 1883, has
expended more than a quarter of a million dollars appro-
priated by the legislature for the benefit of the “Home
for the Friendless.” In 1897 section 4 of the act of 1881
was repealed and the management of the home, under
the supervision of the board of public lands and build-
ings, was committed by the statute to officers and em-
ployés of the state to be appointed by the governor.

If we rightly understand the position of counsel for the
defendant it is that the act of 1881 was intended to rec-
ognize and confirm the existence of the defendant as an
eleemosynary institution and to provide for it a suitable
abiding place, and that, in execution of this purpose, the
legal title to the property in dispute was conveyed to the
state to hold in trust for the society. The argument is
ingenious but not sound. In the first section of the act the
legislature spoke with reference to the future. It did
not assume to create an institution at once by legislative
fiat. The first section declared that a home for the
friendless should be established. The second section
provided how and when and where it should be estab-
lished. The third section provided the means for bring-
ing the home into existence, and the fourth made pro-
vision for its government. The home contemplated by
the legislature was a physical home-——a place where the
unfortunates of society, the jetsam and flotsam of life’s
restless sea, might find a temporary refuge, clothing and
food, and shelter and rest. This is demonstrated by the
language of section 4, which provided that the govern-
ment of “said home”—that is, the home mentioned in the
preceding sections—should be under the supervision of
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the Society of the Home for the Iriendless. Surely the
legislature did not commit the folly of saying that the
defendant by its business name should be under the su-
pervision of the defendant by its corporate name. The
deed to the state must be construed in the light of the
statute authorizing the purchase of the property therein
described. The board of public lands and buildings pos-
sessed no power to buy land and construct buildings for
the defendant. An attempt to do so would be a misap-
propriation of public funds. e are not warranted in
holding that the language quoted from the deed was in-
tended to create a trust, but if that were the intention,
the trust would be void. The property having been
bought with the state’s money, the state, both in law and
in equity, would be the owner. We think, however, that
the purpose of the language was to describe the use to
which the property should be devoted and not to create a
trust. The judgment is clearly right and is

_ AFFIRMED.
HARrISON, C. J., not sitting.

STATE OF NEBRASKA, EX REL. AGGE AXEN, TREASURER
OF STANTON COUNTY, V. JOHN B. MESERVE, TREAS-
URER OF THE STATE OF NEBRASKA.,

FI1Lep APrIL 6,1899. No. 10549.

1. Officers: COMPENSATION. A public officer is required to perform the
duties of his office, however onerous they may be, for the com-
pensation fixed by law,

2. County Treasurers: STATE FUNDS: PAYMENT TO STATE TREASURER.
By section 165 of the revenue act the treasurers of the several
counties are required to pay into the treasury of the state twice
each year, and at such other times as the state treasurer may
require, all funds in their hands belonging to the state.

3. : : . The duty thus imposed is not discharged by
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delivering such funds to an express company or other carrier for

transmission.

4. : : : REcEIPTS. The state treasurer is required
to issue receipts to county treasurers only for state warrants
actually delivered to him and for money actually paid into the
treasury of the state.

5. : : : EXPRESS CHARGES. A county treasurer who

sends state funds by express to the state treasurer, without pre-
payment of express charges, is entitled to receipts only for the
amount received by the state treasurer after deducting the cost
of carriage.

ORIGINAL application for mandamus to require the
state treasurer to issue, without deducting express
charges, receipts for the full amount of state funds which
relator forwarded by express to the state treasury. Writ
denied.

John A. Ehrhardt and G. A. Eberly, for relator.

References: State v. Lincoln Counts , 18 Neb. 283; Suther-
land, Statutory Construction sec. 288 ; Swiffen v. City of
New York, 4 Sand. [N. Y.]193; Mechem, Agency [2d ed.]
sec. 653; 1 Am. & Eng. Ency. Law [2d ed.] 1117; 19 Am.
& Eng. Ency. Law [1st ed.] 541.

C. J. Smyth, Attorney General, and W. D. Oldham, Deputy
Attorney General, contra,

SULLIVAN, J,

This is an original application for a writ of mandamus
to compel the respondent, John B. Meserve, as state
treasurer, to issue to the relator, as treasurer of Stanton
county, duplicate receipts for state funds sent by express
from the city of Stanton to the city of Lincoln on or about
December 1, 1898. The amount forwarded was $731.57,
but the express charges not having been prepaid the sum
actually received by the respondent and paid into the
state treasury was only $719.72. The relator contends
that he is entitled to be credited with, and to receive re-
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ceipts for, the entire amount delivered by him to the
express company, and not merely for the net amount
received by the respondent after paying the cost of car-
riage. The validity of this claim is the only question for
decision in the case and is raised by demurrer to the peti-
tion, which, by mutual consent, stands for the alternative
writ.

We have carefully considered the various statutory
provisions, as well as the text-books and adjudged cases,
to which our attention has been directed, but without
Dbeing persuaded that the respondent is under legal ob-
ligation to issue receipts for money which never came
into his hands. Section 165 of the revenue act is as fol-
lows: ‘“The treasurers of the several counties shall pay
into the state treasury all funds in their hands belonging
thereto, on or before the tenth day of February and tenth
day of October in each year, and at such other times as
the state treasurer shall require, and funds so paid in
shall be the identical state warrants, if any, received by
the treasurer for payment of the taxes, or in coin, or in
treasury notes of the United States.”” This section, in
plain terms, imposes on the treasurer of each county the
duty of paying into the state treasury all the funds in his
hands belonging to the state. Delivery to a carrier is
obviously not a fulfillment of this obligation. The propo-
sition needs no elaboration; it is enough to state it.
With the equity of the rule we have nothing to do. A
public officer must perform every service required of him
by law, and he must look to the statute for his compen-
sation. If it provides none, then the services are gratui-
tous. (State v. Silver, 9 Neb. 85; Bayha v. Webster County,
18 Neb. 131; Adams County v. Hunter, T8 Ia. 8328; Decatur v.
Vermillion, 77 111. 315; Troup v. Morgan County, 109 Ala.
162; Saempson v. Rochester, 60 N. H. 477.) A person ac-
cepting a public office takes it with its burdens, and
whenever those become insufferably oppressive he may
resort to that excellent and adequate remedy which a
wise legislative foresight has provided, viz., a letter of



454 NEBRASKA REPORTS. [VoL. 58

Doolittle v. American Nat. Bank of Omaha,

resignation addressed to the proper authority. The peti-
tion does not state a cause of action and the writ is there-
fore denied.

WRIT DENIED,

WiLtriaMm F. DOOLITTLE ET AL. V. AMERICAN NATIONAL
BANK or OMAHA.

FiLEp APRIL 19, 1899. No. 8825.

1. Rulings on Pleadings: TRANSCRIPT FOR ReviEw. In the absence of
a pleading from the transcript presented to this court in an error
proceeding, an alleged error of the trial court in sustaining a
motion to strike out portions of said pleading cannot be re-
viewed.

2. Review of Interlocutory Order: DELAY OF TRIAL. The pendency of
attempted review by error proceeding of an order in a case not
final does not furnish forceful reason for the delay of a trial of
the cause on its merits.

3. Bill of Exceptions: EXTENSION oF TIME: REVIEW. An order of re-
fusal to extend the time within which to prepare a bill of excep-
tions which does not appear of record cannot be reviewed.

: Evipexce: REvieEw. If there is no bill of exceptions, ques-
tions which for their due consideration require an examination
of the evidence cannot be determined.

5. Conflicting Evidence: REvisw. A determination of matters of fact
based upon conflicting evidence and sustained thereby will not
be disturbed on review.

6. New Trial: TIME To FiLE MOTION. A motion for a new trial is
without force if filed after final adjournment of the term of
district court during which the trial occurred.

ERrrOR from the district court of Douglas county.
Tried below before HoPEWELL, J. Affirmed.

David Van Etten, for plaintiffs in error.
Howard B. Smith, contra.

HARRISON, C. J.

This action was instituted by defendant in error in the
district court of Douglas county February 3, 1894, to re-
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cover of plaintiffs in error an amount alleged to be its
due on a promissory note signed by them. For plaintiffs
in error there was filed on October 26, 1894, what was
styled a “substituted answer,” and a motion was filed for
the bank that portions of the substituted answer be
stricken out, which motion was on hearing sustained.
Without awaiting the trial and judgment in the action
there was an attempt to present to this court for review
the order striking out portions of the “substituted an-
swer.” To this error proceeding there was filed an ob-
jection to the jurisdiction on the ground that the order of
which there was complaint was not a final one. The
objection was sustained and the procceding dismissed.
In the meantime issues had been joined in the district
court on the merits of the action, and of them there had
been a trial, which resulted in a verdict in favor of the
bank. At some time during the course of the action in
the district court there was filed what was designated an
“gmended substituted answer,” but this was apparently
without leave of court obtained. At the time the motion
to strike out portions of the “substituted answeir” was
sustained it was a part of the order that the parties were
given seven days from this date in which to prepare and
present for the inspection of the court an amended an-
swer. It does not appear that there was any compliance
with the portion of the order just quoted. There was a
motion for a new trial, which was heard, and on consid-
eration overruled. The plaintiffs in error did or could
not procure a bill of exceptions within the time allowed
or apparently at any time, or have not done so. The first
motion for a new trial was filed of date October 26, 1895,
and on November 7, 1895, and of the September, 1895,
term of the court, was overruled and judgment rendered
on the verdict. On October 28, 1896, a second motion for
a new trial was filed, which reads as follows: “Now come
defendants and move the court to vacate and set aside
the judgment and verdict herein and grant a new trial
in said action, for the reason that, without the fault of
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defendants, they have been unable to obtain a bill of ex-
ceptions of the proceedings and evidence on trial, and
thereby have so been deprived of their right to be heard
in the court of last resort of said state. This motion is
supported by the affidavits hereto attached, marked Ex-
hibits ‘A’ and ‘B, respectively, hereof, and hereby made
a part of this action.” "This was during the September,
1896, term of the court. The trial term adjourned sinc die
January 4, 1896. This motion was heard and overruled,
the order in the matter being of date November 4, 1896.
The cause has been removed to this court by petition in
error,

It is argued that the district court erred in its order to
strike out portions of the “substituted answer.” This
must fail, for the reason that the said answer is not a part
of the transcript filed here and without it we cannot ex-
amine or determine the question raised. The answer to
which we have just referred was with the bill of excep-
tions of the hearing on the second motion for a new trial,
but was omitted therefrom by the trial judge who settled
and allowed the bill, and it has not been made of the
transcript and is not before us for consideration. At
the time the case was called for trial on its merits it was
objected that it could not then be heard, for the reason
that to secure a reversal of the order to strike out por-
tions of the “substituted answer” a proceeding in error
had been instituted in the supreme court and was then
pending. This objection was not countenanced, and
that it was not is now urged as an error. The order was
not a final one, and that there had been an attempt to
lodge an error proceeding in this court to review it fur-
nished no reason for any delay in the trial of the cause
on its merits in the district court.

It is complained that there was an error committed in
overruling a motion for an extension of time within
which to prepare a bill of exceptions. There is no such
motion embodied in the transcript before us, but it is con-
ceded it was made of date February 14, 1896. The judge
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who presided at the trial had then retired from office.
That the motion was ever denied does not appear. There
is a showing in the bill of exceptions that counsel for
plaintifts in error wrote to the judge who had heard the
trial and received.a letter from him in reply in which he
declined to sign or make an order of extension of time for
preparation of a bill of exceptions, but there is no order
or matter of record in the court on this subject which
can be reviewed. In the absence of a bill of exceptions
we cannot review any of the assignnients of error which
for their due consideration and decision would require
an examination of the evidence.

It is also contended that it was an error to overrule the
second motion for a new trial. It was not filed until
after the close of the term of court during which the trial
occurred and was not entitled to be heard and sustained.
(Code of Civil Procedure, sec. 316.) If it be conceded
that it was competent for the trial court to entertain the
motion filed of the time that it was, then its decision by
which it overruled the motion was based upon conflict-
ing evidence, of which there was sufficient in its support,
and it will not be disturbed. The judgment of the dis-

trict court must be
ATFFIRMED.

CHARLES H. HoFMANN V. EUGENE A. TUCKER, ADMIN-
ISTRATOR.

FiLep APRIL 19, 1899. No. 8868.

1. Action by Admihistrator to Recover Property Fraudulently Trans-
ferred. An administrator cannot maintain a suit under  the
provisions of section 211, chapter 23, entitled “Decedents” (Com-
piled Statutes 1897), unless there are debts of the deceased to
be paid and insufficient assets to discharge them, and, ordinarily,
the claims must have been allowed or adjudicated against the
estate.

2. . PLEADING AND PROOF; VARIANCE, If the pleading is of al-
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lowed claims, and the proof is of claims presented but not ad-
justed at the time of the institution of the action, there is a
variance.

: FinpiNneg FOR PLAINTIFF: EVIDENCE. The finding and judg-
ment of the district court leld not warranted or sustained upon
any entertainable theory of the issues presented and evidence
adduced in their support.

ERROR from the district court of Richardson county.
Tried below before BABCOCK, J. Reversed.

Edwin Falloon and James Falloon, for plaintiff in error.

Clarence Gillespie, Francis Martin, and E. A. Tucker,
contra.

HArrisox, C. J.

It was alleged in the petition herein that Charles Hof-
mann, then a resident of Richardson county, died on or
about January 25, 1893, and that he left no last will and
testament, and on September 8, 1893, the defendant in
error was by the proper court appointed administrator
of the estate of the deceased, gave his bond, and, after the
completion of usual preliminary proceedings, entered
upon his duties as such administrator; that claims
were presented and allowed, in the aggregate the sum of
$2,000, and there were further claims of which the admin-
istrator had information which would probably be pre-
sented for adjustment; that Charles Hofmann, at the
time of his death, was the owner and in possession of cer-
tain personal property which had been appropriated by
Charles H. Hofmann, a defendant in the action, now
plaintiff in error, and the administrator had been unable
to obtain possession or control of any portion or article
of the personal estate of the deceased, and the whole of
it, or its proceeds, if he could have reduced it to posses-
sion and disposed of it, would not-have been sufficient
to discharge the claims allowed against the estate. It
was further pleaded that Charles Hofmann, at the time
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of his death, was the real and equitable owner of 240
acres of land, a farm in Richardson county (it was spe-
cifically described in the petition), of the value of $6,000
or $7,000; that the greater number of the debts which
had been allowed against the estate were contracted
prior to February 20, 1888; that on February 22, 1888,
Charles [Tofmann and his wife executed a warranty deed,
by which they purported a conveyance of the land, to
which allusion has been made, to his two sons, Charles
H. Hofmann and Fred W. Hofmann, and said deed was
duly filed and recorded in the proper office and book
April 14, 1888. TIor some further statements we will
quote from the petition: “The said deed was so made
without any consideration whatever and covered all the
land owned by sail deceased, and the same was, in truth
and in fact, made to the said grantees in trust to pay the
debts of deceased, although no trust was recited therein,
and the consideration was falsely stated to be $5,000.
- No such amount of money and no amount whatever was
in fact paid for such conveyance. Said Charles Hof-
mann always, after the execution of said deed, claimed to
be the owner of said land, and he paid the taxes thereon
to the time of his death. The said deed was executed
and received by the grantees in fraud and to defraud
the creditors of Charles Hofmann, which fact was then
and there well known to the said grantees named in the
deed.” “On the 30th day of January, 1893, said Fred W.
Hofmann conveyed all his interest in the above described
land to his brother, Charles H. Hofmann, in considera-
tion of $1,000, by deed recorded IFebruary 2, 1893, in book
53, page 594, of the records of said county. It was fur-
ther stipulated between said last named parties that as a
further consideration of said deed Charles H. Hofmann
was to pay all the debts of the estate of said Charles Hof-
mann, deceased. Said agreement is shown and evi-
denced by an article of agreement in writing and now in
the hands of Charles H. Hofmann, or his attorney,
Charles H. Herold, of Bern, Kansas.” The prayer was
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that the warranty deed to the sons be declared null and
void, and the administrator be authorized to sell the land
for the payment of the claims against the estate. Ifor
Fred W. Hofmann there was filed a disclaimer of any
interest in the subject of the action. 1n the answer of
Charles H. Hofmann there was an admission that the
land described in the petition was on the date stated con-
veyed by the father to the two sons; that at the time the
father was indebted to certain persons in sums stated in
the answer; also that he had for a sufficient valuable con-
sideration become charged with the care and mainte-
nance of his idiotic sister; that the sons, in consideration
of the conveyance to them of the land aforesaid, assumed
the payment or discharge of the obligations of the father
which were set forth in the answer, and had duly per-
formed their agreements. It was fulthel answered for
Charles H. Hofmann that he had purchased and received
a conveyance of the interest in and to the land of his
brother, Fred W. Hefmann. It was also stated that the.
father, when he conveyed the land to his sons, was pos-
sessed of sufficient other property to dischar ge his debts,
and that none of the claims to which reference was made
in the petition were contracted prior to FFebruary 22,
1888, the date the father conveyed the land to his two
sons. There was also a plea of the bar of the statute of
limitations.. The reply was a general denial of all the
material allegations of new matter in the answer.

After the trial of the issues presented the court made
a finding “That the real estate in question was deeded
by the deceased in his lifetime, Charles Hofmann, to his
two sons, Charles Hofmann and TFrederick Hofmfmn
charged with the payment of all the legal debts of the
grantor,” and adjudged “That the claims allowed against
the estate of the said Charles Hofmann, deceased, be,
and the same are hereby, declared to be a chaloe aud lien
against the real estate of Charles Hofmann, deceased,
described in the plaintiff’s petition herein.” The peti-
tion was’ so framed as to possess a dual character or
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efiect. There were allegations which clearly indicated
an action to set aside the conveyance of the land to the
sons because it was fraudulent as to the rights of cred-
itors. There were also statements by which it was
songht to fasten upon the property conveyed a trust
which might be enforced herein. There was here really
pleaded a conveyance of the land to the sons and a con-
tract by them to pay the debts of the grantor.

The first branch of the petition to which we have re-
ferred was evidently written to outline a right of the
administrator to claim relief under and by virtue of the
provisions of section 211, chapter 23, Compiled Statutes
1897, which reads as follows: “When there shall be a
deficiency of assets in the hands of an executor or ad-
ministrator, and when the deceased shall, in his lifetime,
have conveyed any real estate or any right or interest
therein, with the intent to defraud his creditors, or to
avoid any right, debt, or duty of any person, or shall have
so conveyed such estate that by law the deeds or convey-
ances are void as against creditors, the executor or ad-
ministrator may, and it shall be his duty to commence
and prosecute to final judgment any proper action or
suit at law or in chancery for the recovery of the same,
and may recover, for the benefit of the creditors, all such
real estate so fraudulently conveyed, and may also, for
the benefit of the creditors, sue and recover for all goods,
chattels, rights, or credits which may have been so
fraudulently conveyed by the deceased in his lifetime,
whatever may have been the manner of such fraudualent
conveyanece.,” And the pleading, aside from some possi-
ble indefiniteness not very material, was sufficient in its
averments of a cause of action under said section. To
authorize the action by the administrator there must be
creditors and an insufficiency of assets in the hands of
the administrator or of the estate to be administered to
discharge the debts. (Field v. Andrade, 39 Pac. Rep.
[Cal.] 323.) It has also been announced that prior to
the allowance of the claims against the estate. the statu-
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tory action by the administrator will not lie. (Iicld .
Andrada, supra; Olm v. Superior Court, 26 Pac. Rep. [Cal.]
244; Mesmer v. Jenkins, 61 Cal. 153; Medlinn v. Whelan, 27
Cal. 300;.0’Connor v. Boylan, 49 Mich. 209, 13 N. W. Rep.
519; Flctcher v. Holmes, 40 Me. 364 ; Bstes v. Wilcor, 67 N.
Y. 264.) Tt has been decided in Wisconsin under a stat-
ute similar to ours that the administrator, if satisfied
that there will be a deficiency, should not wait to have
claims of creditors judicially established before bringing
the action. (Andrew v. Hinderman, 71 Wis. 148, 36 N. W.
Rep. 624.) The best reasons, we think, are in favor of the
first of the rules stated; hence we approve it.

In the case at bar the petition contained declarations
of claims which had been allowed, but when the proof
was reached it disclosed that prior to the inception of the
suit none had been allowed, although they had been pre-
sented for adjustment; hence, regardless of the view we
might have accepted relative to the rule which should
prevail of the two to which we have alluded, or a modi-
fication of either, there was a variance herein between
the allegations and the proof, and the latter would not
support the former. It has been held that the adminis-
trator cannot sue to enforce a trust and compel a recon-
veyance of lands. (James . Throckmorton, 57 Cal. 387.)
But this we need not decide. The evidence in the case at
bar tended to support a third possible theory of the peti-
tion—that is, that the land had been conveyed to the sons
upon the agreement by them to pay the grantor’s debts.
This was admitted by the plaintiff in error with the modi-
fication that the agreement was not to pay all the father’s
debts but to pay such as were specified, and of which
there are averments in the answer. Viewed in any light
or upon any entertainable theory of the issues formed
and the evidence adduced, the finding and the judgment
of the court based thereon, the entry of which we have
quoted, were not warranted or sustained, must be re-
versed, and the cause remanded.

REVERSED AND REMANDED,
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MicHIGAN MUTUAL LIFE INSURANCE COMPANY, APPELLEE,
V. HENRY G. RICHTER ET AL., APPELLANTS.

FILED APRIL 19, 1899. No. 8878.

1. Judicial Sale: SEPARATE TrAcTs: REVIEW: PRESUMPTIONS. If in
the record presented to this court in an appeal from an order of
confirmation of a sale of real estate under decree of foreclosure
there is no evidence that the property sold consisted of separate
tracts or lots, it will be presumed that the officer who conducted
the sale did his duty in a lawful manner and that his offer and
sale of it as a whole or one piece of property was proper.

2.

: APPRAISEMENT: REVIEW. Amn appraisement duly made of
real estate for the purposes of a judicial sale cannot be success-
fully attacked solely on the ground that the property has been

- appraised too low. To make the low valuation a successful
ground of attack on the appraisement it must be challenged
for fraud. Brown v. Fitzpatrick, 56 Neb. 61, followed.

APPEAL from the district court of Douglas county.
Heard below before KEYSOR, J. Affirmed.

‘Parke Godwin, for appellants,
V. O. Strickler, contra.

HARRISON, C. J.

In an action to foreclose a real estate mortgage there
was a judicial sale to enforce the decree, of the north half
of lot 10, in block 8, and the south half of lot 7, in block
8, all in Kountze & Ruth’s Addition to the city of Omaha,
and from an order of confirmation of the sale this appeal
has been perfected.

It is urged that there were two separate portions of
lots or non-contiguous properties sold as a whole; that
the half lots should have been offered separately, and
that the sale was not so conducted, rendered it ineffec-
tive, and it should not have been confirmed. This argu-
ment is based on the asserted fact that the appraisement
of the half lots was separately made, and the mode of
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sale should have conformed to that of the appraisement,
but the contention is all founded on the proposition that
these two half lots sold were non-adjacent or separate
and should have been offered for sale separately. The
value of each half lot was specifically stated in the ap-
praisement, and then the values were combined and from
the total the incumbrance of taxes was deducted and the
interest of the defendants was stated in gross with no
separation. Of the facts upon which reliance is appar-
ently placed in the argument, to show prejudice to the
rights of defendants in the manner in which the sale wasg
conducted, there is in the record an entire lack of evi-
dence. It is not disclosed that the half lots sold were
non-contiguous or separate properties, and in the absence
of any evidence, the presumption that the officer who con-
ducted the sale did his duty and properly must prevail.
(Kane v. Jonasen, 55 Neb. 757.) Within this view this ob-
jection must be overruled. Itis also argued that the sale
should not have been confirmed, for the reason that the
appraisement placed too low a value upon the property.
There were affidavits filed in support of this view, also
affidavits to sustain the appraisement. There was a con-
flict in the evidence, but the finding of the district court
had sufficient of the evidence in its support and will not
be disturbed. Furthermore, an appraisement of real es-
tate preliminary to a judicial sale cannot be successfully
attacked on the sole ground that the appraisement was
too low. It must also be challenged for fraud. (Brown v.
Fitzpatrick, 56 Neb. 61, and cases cited.) The order of
confirmation must be
AFFIRMED.
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GEORGE DAVIS V. STATE OF NEBRASKA.
FiLEDp APRIL 19, 1899. No. 10566,

1. Criminal Law: INTENT TO DEFRAUD: INFORMATION. It shall be
sufficient in any indictment, where it shall be necessary to allege
an intent to defraud, to allege that the party accused did the
act with intent to defraud, without alleging an intent to defraud
any particular person or body corporate.”” (Criminal Code, sec.
417; Roush v. State, 34 Neb. 325; Morearty v. State, 46 Neb. 652.)

2. Forgery: EVIDENCE OF OTHER Acts. In a trial on the charge of
uttering forged instruments evidence of similar acts on the same
day may be received to show the guilty knowledge or the intent
of the accused in the act charged. '

3. : INFORMATION: CoPy OF INSTRUMENT. In an information of

the uttering a forged written or printed instrument there should
be set forth a copy or the purport of each material portion of
said instrument.

ERROR to the district court for Douglas county. Tried
below before SLABAUGH, J. Reversed.

Macfarland & Altschuler, for plaintiff in error.

C. J. Smyth, Attorney General, and W. D. Oldham, Deputy
Attorney General, for the state.

HARRISON, C. J.

The plaintiff in error was charged in an information
filed in the distriet court of Douglas county with the for-
gery of railroad passenger tickets in one count of the in-
formation, with uttering forged tickets in a second count,
and with having such tickets in his possession in a third
count. During a trial the third count was abandoned
by the state and the trial jury returned a verdict by which
the plaintiff in error was pronounced not guilty of the
charge in the first count and guilty of that in the second.
After motion for a new trial heard and overruled the ac-
cused was sentenced to imprisonment in the penitentiary
for a term of three years,

34
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In the error proceeding to this court it is complained
that the information was insufficient, in that it charged
the intent to defraud in general and not as to any specific
or designated person, ete. It is in this connection urged
that the doctrine announced by this court in Roush v.
State, 34 Neb 325, and M, orearty v. State, 46 Neb. 652, that
to state the intent to defraud generally will suffice, is
radically wrong and should be overruled. The decisions
to which reference is made do not state or publish a rule
other than is plainly and clearly, without ambiguity, ex-
pressed by the legislature in section 417 of the Criminal
Code, wherein it is prescribed in unequivocal terms, and
Wwith no necessity or room for construction: “It shall be
sufficient in any indictment, where it shall be necessary
to allege an intent to defraud, to allege that the party
accused did the act with intent to defraud, without al-
leging an intent to defraud any particular person or body
corporate.” 'With this in view we must adhere to the de-
cisions which have been herein made the subject of at-
tack.

The evidence tended to prove that on J uly 2, 1898, the
plaintiff in error sold the ticket, upon the sale of which
the charge in the information was predicated, to a “ticket
broker” in Omaha. It purported to be the return portion
of an excursion ticket from Chicago to Council Bluffs and
return. There was also evidence that on the same day
the plaintiff in error, in the same city, made quite a num-
ber of other sales to different ticket brokers of similar
tickets, differing probably only in the number. Each
ticket had a specific number. They all appeared to have
been issued by one road. The reception of this evidence
of the sales other than the one of the ticket declared upon
in the information was assigned for error and the assi an-
ment is now urged. The general rule is that evidence
of the commission or attempt to commit a crime similar
to the one charged is inadmissible. (M organ v. State, 56
Neb. 696; Berghoff v. State, 25 Neb. 2183; Davis v. State, 54
Neb. 177.) But an exception has been quite uniformly
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made in trials of some charges, of which is the one in the
case at bar, where it is necessary to show the intent or
guilty knowledge of the accused. The evidence in this
case of these similar acts was not to show that the party
charged had committed other similar distinct crimes, but
to bear upon the question of his knowledge of the quality
of his act and the intent with which he did it. The acts
of sales of tickets by the plaintift in error were all of one
date, of similar tickets, in all particulars so nearly identi-
cal as to be almost connected, and were clearly within the
reason of the exception to the general rule. The purpose
of, and the effect to be given to, the.evidence of the other
similar acts should have been outlined and enforced by
an instruction. (Knights v. State, 58 Neb. 225.) For a
statement in regard to the exceptions to the general rule
see Roscoe, Criminal Evidence [Tth ed.] 92. In its sup-
port there is cited Knights v. State, supra; State v. Ray-
mond, 53 N. J. Law 260, 21 Atl. Rep. 328; Conumonwealth
v. McCarthy, 119 Mass. 354; ’icrson v. People, 79 N. Y. 424;
1 Rice, Evidence, 453.

The count of the complaint of the charge of which the
plaintiff in error was adjudged guilty was in part as fol-
lows: “And the said Howard H. Baldrige, county attor-
ney as aforesaid, upon his oath and by the authority
aforesaid, further gives the court to understand and be
informed: That the said George Davis, on the said 2d
day of July, in the year aforesaid, in the county of Doug-
las and state of Nebraska aforesaid, then and there being
in said county, and then and there having in his custody
and possession a certain false, forged, counterfeited, and
falsely printed ticket, purporting to have been issued by
the Chicago & Northwestern Railroad Company, of the
purport, value, and effect following, to-wit:” Here was
inserted a copy of what appeared on the face of the ticket,
and further: “Then and there knowingly and feloniously
did utter and publish the same as true and genuine, with
the intent then and there and thereby unlawfully to de:
fraud; he, the said George Davis, then and there well
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knowing said false, forged, and counterfeited ticket as
aforesaid to be false, forged, and counterfeited.” On the
back of the ticket there was stamped “C. & N. W, Ry. W.
W. Coup, Ticket Agent. Jul. 1, 1898. 22 Fifth Ave.,
Chicago.” This was omitted from the complaint. It will
be seen from the quotation we have made that the charge
was of uttering a ticket purporting to have been issued
by the Chicago & Northwestern Railroad Company.” It
was testified that a part of the act of issuance of each
ticket by an agent was to stamp it on its back similarly
to what appeared on the one upon which the complaint
was founded, the date in the stamp to be that of the is-
sue; that the impress of the stamp appears is evidential
of the act of issuing the ticket. Whether the impress of
the stamp on the back of the ticket herein immediately
in question was spurious or genuine was a subject of
specific inquiry during the trial, was a material fact in
the establishment of the charge in the information, so
much so that it may be said that it was elemental of the
accusation, and if so, it should have been of the descrip-
tion in the information of the alleged forged and uttered
instrument; and as it was omitted therefrom, the infor-
mation was not of the crime of which proof was received,
and there was a variance. (Rosde v. Stute, 5 Neb. 174;
Haslip v. State, 10 Neb. 591.)

There are other assignments of error, but we deem
their discussion at this time unnecessary. TFor the error
indicated the judgment must be reversed and the cause
remanded.

REVERSED AND REMANDED.
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CHADRON LOAN & BUILDING ASSOCIATION, APPELLANT, V.
JESSIE SMITH ET AL., APPELLEES.

FiLEp ApPrIL 19, 1899. No. 8873.

Mortgage Foreclosure: RECEIVERs: HoMESTEAD. The remedy of ap-
pointment of a receiver to take charge of the property in certain
contingencies in an action of foreclosure of a real estate mort-
gage is not applicuble where the mortgaged property is the
homestead of the mortgagor, direct defendant in the suit.

ApPPEAL from the district court of Dawes county.
Heard below before WLSTOVER, J. Affirmed.

Albert W. Crites, for appellant.

References: Callanan v. Shaw, 19 Ta. 183; Chicago & S.
E. R. Co. v. St. Clair, 42 N. L. Rep. [Ind.] 225; Link v. Con-
nell, 48 Neb. 574; Waples, [lomestead & Exemption 714;
Jarboe v. Colvin, 4 Bush [Ky.] 70.

Allen @. Fisher, contra.

HaRrRrIsON, C. J.

In an action of foreclosure for the association in the
district court of Dawes county there was a decree in its
favor on August 18, 1896, by which there was subjected
to sale to apply in satisfaction of its mortgage lien
thercon two non-adjacent lots in the city of Chadron, on
each of which there was a dwelling-house, one of which
was occupied by Jessie Smith and was her statutory
homestead. She was the owner of both lots which were
included in the mortgage and decree of foreclosure.
Within the proper time she filed a request for stay of the
execution of the decree, and soon thereafter for the as-
sociation there was presented an application for the ap-
pointment of a receiver to take charge of the properties
and collect the rents thereof. On hearing the court ap-
pointed a receiver for the one lot but refused to make any
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appointment applicable to the homestead. The associa-
tion has appealed to this court, and in the appeal pro-
ceedings has also presented an original application for
the appointment of a receiver. The transcript was filed
in this court November 19, 1896, and the bill of exceptions
on the 30th of the same month. The transcript was ae-
companied by the application to this court for a receiver.
Of this application there was a hearing and on January
8, 1897, it was denied.

In the brief which was filed November 30, 1896, it was
urged that this court should abandon the rule established
in the opinion in the case of Lastman v. Cain, 45 Neb. 48,
that applications similar to the one in this matter at bar
should ordinarily be first made to the district courts
wherein the actions were instituted. In the decision of
the application herein to this court we again considered
the advisability and propriety of the directions in regard
to practice stated in Fastman v. Cain, and with approval.
We may add that in any such case, if an appeal is taken
from the order of the distriet court in the matter of the
application for a receiver, the proceeding in this court
will, on motion, be advanced for hearing and thus delay
be avoided.

It was shown that the lot as to which the petition for
a receiver was denied was the homestead of the mort-
gagor. Ifor the association there was proof that the prop-
erty was probably insufficient to discharge the mortgage
debt, also that repairs were greatly needed and were not
being made, that the taxes had not been paid, and the
property had been sold for the delinquent taxes. On the
established facts there was quite a strong showing for
the relief asked,—the appointment of a receiver to col-
lect the rents of the mortgaged property. One and of the
main questions presented was, will a homestead, under
the ordinary or any facts and circumstances, be placed
in the possession and care of a receiver? Tt is stated in
Waples, Homestead & Exemption 719, 720: “Under some
circumstances, a receiver may be appointed, in an action



VoL. 58] JANUARY TERM, 1899. 471

Chadron Loan & Building Ass’'n v. Smith.

to foreclose a mortgage, though the property is a home-
stead. It may be hotel property about to be diminished
in value by being closed, so that such appointment would
be advisable. The court has equitable jurisdiction to
make the appointment when its exercise becomes neces-
sary to protect the rights of a mortgagee not resting on
the common-law principle of a legal estate transferred
to him by the mortgage. In an action for forcible de-
tainer, in which the defendant claimed homestead, a re-
ceiver was appointed. But it is questionable whether it
is ever proper to take possession of a mortgagor’s home-
stead while proceedings to foreclose are pending. Cer-
tainly it is not proper practice, as a general rule. An ap-
plication for such an appointment should always be re-
fused when the amount of the mortgage debt is the sub-
ject of contention in the case” (See, also, Beach, Re-
ceivers sec. 546.) In the decision of the case of Lowell v.
Doe, 44 Minn. 144, without an extended discussion of the
subject or lengthy statement of reasons for it, the rule
was announced as follows: “The homestead rights * *
in the mortgaged property are subject to the ordinary
legal and equitable rights of the mortgagees as such.”
1t is also observed that the sufficient answer to the as-
sertion that possession of homestead in property may not
be disturbed by the appointment of a receiver is: “That '
by the terms of the homestead law (General Statutes
1878, ch. 68, sec. 2) the homestead exemption ‘shall not
extend to any mortgage thereon lawfully obtained.” The
homestead rights of the mortgagor are subject to the or-
dinary legal and equitable rights of the mortgagee in
respect to the mortgaged premises which may be enforced
by the appropriate remedies.” In our state the legis-
lature saw fit, and it is a wise and politic provision much
to be commended, to exempt from judgment liens and
execution or forced sale the homestead, and have made
no exceptions from the absolute character of the exemp-
tion save and only as follows: “The homestead is sub-
ject to execution or forced sale in satisfaction of judg-
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ments obtained: I'irst—On debts secured by mechanies’,
laborers’, or vendors’ liens upon the premises. Second—
On debts secured by mortga ges upon the premises, exe-
cuted and acknowledged by both husband and wife, or an
unmarried claimant.” (Compiled Statutes, ch. 36, sec.
3.) The legislature is frequently said to be the body or
branch of the government nearvest the people and is sov-
ereign and exclusive in its sphere, that of lawmaking, and
it is 'not for the courts to infringe upon the domain of
the legislative power. The homestead right was made
subject to be disturbed only through some voluntary act
of the parties who might be entitled to it, and then alone
by execution or forced sale. This clearly does not contem-
plate the deprivation of the enjoyment of the homestead
right by or through the appointment of a receiver, and
we cannot extend what the lawmalkers have said, and
read into the law, the incidental remedies which accom-
pany mortgage liens ordinarily or in general. Any in-
vasion of the homestead right will not be extended be-
yond the fair, direct import of the enactment by which
it may be sought to make it less absolute. It follows
that the district court was right and its decree is

AFFIRMED.
Norvar, J., expressed no opinion.

JACOB DILLON, APPELLEE, V. CHICAGO, KANSAS & NE-
BRASKA RAILROAD COMPANY, APPELLANT.

FiLED APRIL 19, 1899. No. 8857.

1. Res Judicata. A judgment rendered by a court having jurisdiction
of the parties and of the subject-matter, as between such par-
ties, conclusively settles all. questions litigated, unless subse-
quently reversed or modified in the manner provided by law.

2. Modification of Judgments. The Jjurisdiction of a district court to
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modify its judgments after the term is limited to the grounds
enumerated in section 602 of the Code of Civil Procedure.

3. . ERroRs oF LAW. A district court has no power to vacate
6r modify its judgment after the term, on the ground that error
of law had been committed by it in rendering such judgment.

EXPIRATION OF LIEN. A judgment becomes dormant on

which no execution has been issued and levied before the expi-
ration of five years next after its rendition.

5. Eminent Domain: JUDGMENT FOR DAMAGES: INJUNCTION TO PREVENT
OPERATION OF RAILROAD. A railroad company condemned real
estate for right of way, and the landowner appealed from the
award to the district court, where judgment was rendered
against the company, which it paid in full and the judgment
was satisfied. Two years after, and at a subsequent term of the
district court, on application of the landowner, the judgment
was modified for error of law committed by the court on ren-
dering its original judgment. The railroad company, after con-
demnation proceedings, took possession of the right of way,
constructed its road, and operated the same for several years
without objection of the landowner. The modified judgment
became dormant, and, without its having been revived, the land-
owner sought to enjoin the operation of the railroad until the
company should pay said modified judgment. Held, Injunction
would not lie.

APPEAL from the district court of Nuckolls county.
Heard below before HASTINGS, J. Reversed.

M. A. Low, W. F. Evans, J. E. Dolman, 8. A. Searle, L.
W. Billingsley, and R. J. Greene, for appellant.

H.'D. Short and R. D. Sutherland, contra.

NORVAL, J.

This suit was brought in the court below on April 20,
1895, by Jacob Dillon to enjoin the defendant from oper-
ating its railway over and across the northwest quarter
of section 16, township 2 north, of range 5 west, in Nuck-
olls county. A peremptory injunction was allowed on
the final hearing as prayed, unless the defendant should,
within a short time fixed by the court, pay to the plaintiff
the amount of a certain judgment or final order, which
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he had obtained in the same court against the defendant
on May 9, 1889, for $103.17, with seven per cent interest
thereon from said date. This appeal is by the railroad
company. )

In October, 1886, plaintiff held, under a contract of
purchase made by him with the state, the real estate al-
ready mentioned, and during said month defendant con-
demned for right of way purposes a portion of said tract
and other lands belonging to Dillon. The amount of the
award of the commissioners was deposited by the defend-
ant with the county judge, and Dillon appealed from the
award to the district court, where on-a trial to a jury at
the May, 1887, term of the court the following verdict
was returned:

“We, the jury, duly impaneled and sworn in the above
cause, do find on the issues joined for the plaintiff, and
do assess his damages as follows: IFor 14.11 acres of
land actually taken for railroad right of way in 8. § of
sec. 8, T. 2, range 5 west, 6th P. M., §254. For damages
to the balance of tract by reason of location of such rail-
road, $450. We find the value of the 3.62 acres actually
taken by the railroad for right of way in the N. W. 4 of
sec. 16, T. 2, R. 5, $90.50; and we find the damages to the
balance of such tract by reason of the location of said rail-
road, $120. We find generally for the plaintiff, and so
assess his damages at the sum of $914.50, if the court
shall determine that the law allows the plaintiff to re-
cover for the 3.62 acres on the N. W. 1 of sec. 16, T. 2, R.
5; but if the court shall determine that the law will not
allow the plaintiff to recover for the 3.62 acres aforesaid,
then we find and assess the damages at the sum of $824.

“War C. OVILMAN, Foreman.”

A motion for a new trial was filed in said cause by
Dillon, which was overruled, and the following judgment
was rendered on said verdict: “It is thereupon, on this
5th day of May, 1887, considered and adjudged by the
court that the court finds as a matter of law that as to
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the three and sixty-two hundredths acres, section 16,
township 2, range 5, being school lands, plaintiff is not
entitled in this action to recover for the value of such
land, being the same actually taken by the railroad. It
is thereupon considered and adjudged by the court that
"the plaintiff have and recover of the defendants the sum
of $324, and his costs, taxed at $——" Subsequently
the railroad company paid and satisfied the judgment in
full, and Dillon, on August 29, 1887, received the money
and receipted therefor to the clerk of the district court,
and satisfied the judgment of record. On October 2, 1888,
Dillon filed in said cause a motion for a modification or
completion of the said judgment, by the rendition of a
judgment on the verdict of the jury for said sum of $90.50
and interest, the amount found by them to be the value of
the land taken by the railroad company for the right of
way in said northwest quarter of section 16, and notice
was served on the railroad company that said motion
would be for hearing at the October, 1888, term of the dis-
trict court of Nuckolls county. Without any other or fur-
ther notice the motion was sustained on May 9, 1889,
and a judgment was rendered in favor of Dillon and
against the railroad company for $90.50, with the further
sum of $12.67, interest on said amount from May 9, 1887,
making in the aggregate $103.17. The. judgment also
contained the provisions following: “It is further or-
dered that said sum of $103.17 shall be paid to the county
treasurer of Nuckolls county, and by said county treas-
urer applied, as required by law, on contract of purchase
of said Jacob Dillon, plaintiff, of said northwest quarter
of section 16, aforementioned and described. Where-
upon, by filing with the commissioners of public lands
and buildings, as required by law, a plat of said land and
designating and describing the same, said defendant com-
pany shall receive a deed of conveyance of title of said
three and sixty-two hundredth acres right of way in said
tract heretofore set forth and described in this cause.”
This last mentioned judgment has never been paid. On
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January 9, 1891, the state conveyed the said northwest
quarter of section 16 to Dillon, who, more than four years
thereafter, brought this suit to enjoin the defendant
herein from operating its railroad over the right of way
condemned across said quarter section. As already
stated, on May 5, 1887, the district court of Nuckolls
county, on the trial of Dillon’s appeal from the award of
the commissioners appointed by the county court, specifi-
cally found that Dillon was not entitled to recover in that
action for the value of the 3.62 acres of land which had
been appropriated by the railroad company by reason of
the construction of its line of road across said section 16,
and judgment was rendered in favor of Dillon for the
value of his other lands taken by the railroad company
for the right of way. This was an adjudication against
Dillon as to the value of the 3.62 acres, from which he
never appealed, but accepted payment of the amount of
the judgment in his favor for the value of the other lands.
The court of Nuckolls county had jurisdiction of the par-
ties and subject-matter involved in the condemnation pro-
ceedings, and its judgment conclusively settled all ques-
tions litigated therein, and is a complete bar to a recov-
ery for the value of said 3.62 acres of land, unless the
judgment has been subsequently legally vacated or mod-
ified. (Ilapgood v. Ellis, 11 Neb. 131; Keeler v. Elston, 22
Neb. 310; Gapen v. Bretternitz, 31 Neb. 302; Spear v. T'id-
ball, 40 Neb. 107; Chasc v. Miles, 43 Neb. 686.)

The next subject for investigation is whether the judg-
ment of May 5, 1887, has been legally modified or
changed. It will be observed that the district court,
more than two years after the entry of the judgment,
pretended to modify the same by rendering a judgment
against the defendant for the value of the same 3.62 acres
of land already mentioned, which in the judgment of May
5 it had been determined there was no liability to Dillon
by the railroad company. This action of the district
court was taken and had on motion of Dillon filed after
the term and nearly eighteen months subsequent to the
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rendition of the original judgment, on the ground that
the court had committed an error of law in entering its
judgment. Authority is conferred by section 602 of the
Code of Civil Procedure upon a district court to reverse,
vacate, or modify its own judgment after the term at
which it was rendered, upon the grounds and for the
causes in said section enumerated. The power of a dis-
trict court to vacate or modify its judgment after term
is limited to the grounds specified in said section 602 of
said Code. (Iler v. Darnell, 5 Neb. 192; Carlow v. Aultman,
28 Neb. 672; McBrien v. Riley, 38 Neb. 561; Barnes v. Hale,
44 Neb. 355.) The statute has made no provision for a
district court modifying its judgment subsequent to the
term when rendered, because of an error of law com-
mitted by it in pronouncing or entering the original judg-
ment. It follows that the district court of Nuckolls
county had no jurisdiction or power on May 9, 1889, to
modify its said judgment of May 5, 1887, and such modi-
fication was for that reason void and not enforceable. If
the district court of Nuckolls county erred in rendering
its original judgment in not allowing Dillon to recover
the value of said 3.62 acres of land, he should have had
the error corrected by review in this court by proper ap-
pellate proceeding. This he did not do, and he is bound
by such judgment. Moreover, the modified judgment
was rendered more than five years prior to the bringing
of this suit, and at the time was dormant, since no por-
tion thereof had been paid, and no execution had been
issued thereon. Plaintiff is in this attitude: he seeks to
enjoin the defendant from operating its road over the
tract in question, and when the road has been operated
for several years without objection, .until the railroad
company shall pay a dormant void judgment. We do
not think the plaintiff entitled to such relief. No case
has been cited which sustains the plaintiff in his conten-
tion. The decree is reversed and the cause dismissed.

REVERSED AND DISMISSED.
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C. N. FOLSOM, APPELLEE, V. WALTER E. PAILING, APPEL-
LANT, BT AL. )

FILEp ArrIiL 19, 1899. No. $858.

1. Set-Off: PARTNERSHIP. A claim against a member of a partnership
cannot be set off against a debt due the firm.

2. Conflicting Evidence: REviEw. A finding based on conflicting evi-
dence will not be disturbed on appeal.

APPEAL from the district court of Cass county. Heard
below before RAMSEY, J. Affirmed.

George W. Clark and D. K. Barr, for appellant.
C. 8. Polk, contra.

Norvar, J.

This suit was instituted in the court below by C. N.
Folsom to foreclose a mechanic’s lien on property of
Walter E. Pailing, one of the defendants, and from a de-
cree in favor of plaintiff Pailing prosecutes an appeal.

John Montgomery and Charles Stevens were partners
engaged in the manufacture and sale of brick, and under
an oral contract the firm sold and delivered to Pailing
44,600 brick, at the agreed price of $7.20 per thousand,
to be used by the latter in the erection of a brick building
on lot 361, in the village of Greenwood. At the time the
contract was entered into Pailing was engaged in the
mercantile business, and Montgomery, as well as Stev-
ens, was indebted to him. Thereafter each purchased
goods from the store on credit, and Pailing made certain
cash payments on the brick. Subsequently Montgomery
and Stevens filed a mechanic’s lien for $321.12, the total
contract price of the brick, and then assigned the lien to
plaintiff. The district court allowed Pailing credit only
for the cash payments made by him, and disallowed the

amount of indebtedness due him from Montgomery and



















































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































