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Foss v. Streator,

FayerTE 1. Foss v. EMMA M. STREATOR.
FILED JANUARY 5,1899. No. 8559,

1. Conflicting Evidence: REVIEW. The verdict of a jury on an issue
of fact will not be disturbed where the evidence was substan-
tially conflicting.

2. Estoppel. A lent money to B & C, partners. Certain moneys were
thereafter paid by B to A. A receiver was appointed to wind
up the partnership, and B, without anthority from A and without
her knowledge, proved her whole claim against the firm and se-
cured its allowance without deduction of the moneys paid by B.
A dividend was paid A on the claim, but she did not know when
she received it that her claim had been so presented and allowed,
and the payment made was, together with the moneys paid by B,
less than the debt to her. In a suit by B to recover the moneys
paid by him as moneys lent, held that A was not by the foregoing
facts estopped to assert that such moneys had been paid by B
to her as partial payments of the firm debt and not as a loan.

ERRroR from the district court of Saline county. Tried
below before HasriNGs, J.  Affirmed.

F.I. Foss and W. R. Matson, for plaintiff in error.
J. H. Grimm, contra.

IrviNg, C.

Foss sued Mrs. Streator for $425 alleged to have been
by IPoss lent to the defendant. The answer was in effect
that prior to the transactions sued on IFoss had been a
partner with James W. Dawes, their business consisting
in part in the lending of money; that defendant had
placed with them for use in that manner about $2,000,
and that the payments relied on by plaintiff as consti-
tuting loans were in fact partial repayments to her of
the moneys so advanced. She had a verdict and judg-
ment, and the plaintiff brings the case here by petition
in error.

So far as the case in its essential merits is concerned
it may be briefly disposed of by saying that the nature of.
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the transaction in dispute depended solely on a ques-
tion of fact resolved by the jury. on conflicting evidence,
in favor of the defendant. The finding on that issue can-
not be disturbed.

There is much discussion in the briefs as to election of
remedies. This seems to be directed to the fact that the
proof shows that defendant originally lent her money to
the firm of Dawes & IMoss, that firm passed into the hands
of a receiver, and that the claim of defendant for th:
whole amount remaining due her, appavently withou:
deduction of the moneys here sued for, was allowed as 2
claim against the firm. A dividend was paid to defend-
ant and by her accepted; hence it is argued that she
elected to pursue a joint remedy against the firm and
cannot proceed against FFoss alone. She is not suing
Foss. She merely interposes the facts as a defense to
Foss’ assertion that he advanced money as a loan to her.
If the order and payment in the receivership case have
a bearing, it must be as evidence in support of plaintiff’s
theory. Perhaps even the proving up of the whole debt
against the firm might ordinarily operate as an estoppel
to assert that this money was a part payment thereon.
But the proof here tends to show that the claim was pre-
sented against the firm by Ifoss himself without defend-
ant’s knowledge and without authority so to do, and
further, that when she accepted the dividend she did not
know of the présenting and allowance of the claim for
the whole amount. The payment was made to her by a
check signed by the receiver, but otherwise it did not
disclose its nature, and was handed to her by TFoss’
bookkeeper. She cannot be held estopped by legal pro-
ceedings which she did not authorize, or by unwittingly
availing herself of their fruits, and this more especially
because the dividend paid her, together with the sums
here in dispute, did not satisfy the debt.

Complaint is made of certain iustructions. Of these
the only one assigned as erroneous in the motion for a
new trial, and consequently the only one open for re-
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view, is one given at request of defendant. The portion
complained of is as follows: “If the jury shall find from
the evidence that the money sued for in this case was
paid by the plaintiff to the defendant to apply on an
indebtedness then existing from Dawes & Foss to the
defendant, and that the defendant at the time so un-
derstood.it and took the money as such payment in part
of the indebtedness of Dawes & IFoss to her, then the
plaintiff cannot recover in this action.” The objection
urged is that this instruction made the transaction de-
pend on defendant’s understanding and made a contract
without a concurrence of minds. Without considering
the correctness of the criticism from a legal standpoint,
it suffices to say that the instruction is not, we think,
susceptible of the construction indicated. It requires
the jury to first find that the plaintiff paid the money
to apply on the debt, and also to find that the defendant
understood that it was so paid,—in other words, to find
a consensus on that point.
AY¥FIRMED.

WiLLIAM H. GREEN, APPELLANT, V, ISABELLA E. MORSE
ET AL., APPELLEES,

FILED JANUARY 5, 1809. No. 10439,

1. Courts: EFFECT OF ADJOURNMENT. An adjournment of court to a
subsequent day in the ferm is merely an intermission, and
neither adjourns the term nor deprives the judges of control of
the proceedings.

2. Towrr T0 RECONVENE. Notwithstanding such an
order the court may revoke it and reconvene before the time fixed
in the order of adjournment.

3. RECONVENTION. Where the record shows an order

adjourning to a future day in the term, and judicial proceedings
carried on in the interval, it will be presumed, in favor of regu-
larity, that there has been a reconvention and an express or
implied vacation of the order of adjournment.
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4. : : : RicuTs oF LiTiGANTS. The rights of liti-
gants under such eircumstances, who have been prejudiced by
reliance upon the order of adjournment, present questions not
involved in this case.

5. Forcible Entry and Detainer: PURCHASER AT JUDICIAL SALE. An
action in forcible entry and detainer lies in favor of a purchaser
at judicial sale to recover possession of the premises purchased,
when the judgment debtor was in possession at the time the
judgment or decree was rendered whereunder the sale was made.

6.

: WRIT OF ASSTSTANCE: INJUNCTION. 'The remedy by forcible
entry and detainer and by writ of assistance in the original case
are concurrent, and an injunction will not be allowed to restrain
the prosecution of a case in forcible detainer merely because the
district court might proceed by writ of assistance.

7.

JURISDICTION OF JUSTICE OF THE PEACE. A justice of the
peace or county court is not ousted of jurisdiction in a forcible
entry and detainer case by the mere averment in that case or
elsewhere that it involves the question of title. It has jurisdic-
tion to proceed until the evidence discloses such fact,

8. Sheriff’s Deed: TIME oF EXECUTION AND DELIVERY. A sheriff’s or
master’s deed, executed after confirmation of sale and before
supersedeas of that order, and delivered after judgment of ai-
firmance and filing of a mandate, is regular.

9. Pleading as Evidence. A pleading is not competent evidence, in
favor of the party whose pleading it is, of the facts averred
therein.

APPEAL from the district court of Douglas county.
Heard below before Scott, J. Reversed.

George E. Pritchett, for appellant.
Wright & Thomas, contra.

Irving, C.

In this case, an appeal from an order granting a per-
petual injunction, there is a motion to dismiss the appeal,
based on the ground that the order appealed from was
made in vacation and is therefore void. It is said that
the October term of the district court of Douglas county
was adjourned October 3, 1898, until November 1, 1898,
and that the decree was rendered October 4, during the
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intermission. At the bar the question argued was
whether, where there are seven judges in a district, con-,
currently holding the district court of a county, six may
make an order of adjournment which will preclude the
seventh from thereafter holding court during the allotted
period of the term. An inspection of the record discloses
no state of affairs raising precisely that question. What
does appear is that the October term was begun and
held October 3; that on that day an order apparently
regular, made “by the court” and signed by six judges,
was enteved, adjourning the term until the first day of
November. It then appears that the decree appealed
from was entered October 4 by the one judge who did
not sign the order of adjournment. The record does not
disclose that it contains all the orders affecting the ad-
journment and holding of the court. There is a marked
distinction between an adjournment sine die of a term of
court, and those intermissions which inevitably occur
during a term. A court has the inherent power during
the term of suspending business, as occasion may require,
from one hour or one day to another. In this respect
there is no difference between an adjournment from one
day to the next, and an adjournment to a more distant
day. In either case the term continues, and while during
the intermission the functions of the court are for some
purposes suspended, still the court remains in existence
and it is still term time. 'I'he judges do not by such an
order lose all power of control over the sessions, and
may revoke the order of adjournment and reconvene be-
fore the time first fixed. (Bowen v. Stewcart, 128 Ind. 507;
Wharton v. Sims, 88 Ga. 617; Cole County v. Dallmeyer,
101 Mo. 57.) While this record discloses an apparently
regular order of adjournment until November 1, it also
discloses the conduct of judicial business October 4, and
it must be presumed that there had been a reconvention
of the court and a rescission of the order of adjournment,
whether by regular ovder vacating the former or by ac-
tion equivalent thereto is not material. (Clough v. Stafe,
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7 Neb. 320.) The motion to dismiss the appeal must
, therefore be overruled.
In what has been said it has not been the intention to
convey any inference whatever as to what would be the
" rights of litigants who, relying on the order of adjourn-
ment, had absented themselves for want of notice of the
reconvention of the court, or of those who might, al-
though with notice, be unprepared for a trial thus
brought on prior to the time on which they might per-
haps rely as the earliest when trial could be demanded.
This record does not disclose that there was any surprise.
Both parties were present and no objection appears to
going to trial at the time trial was had.

We are thus brought to the merits of the appeal. The
case was a proceeding in foreclosure. A decree was ren-
dered, a stay taken, the land then sold, the sale con-
firmed, and an appeal taken by the defendant from the
order of confirmation. By this court the order of con-
firmation was affirmed. A mandate was sent to the dis-
trict court commanding the enforcement of the order. A
deed was issued to the purchaser, who demanded posses-
sion, and possession was refused. The purchaser then
instituted an action in forcible entry and detainer for
the recovery of possession of the property. The defend-
ant then filed in the original case a supplemental peti-
tion, asking an injunction to restrain the purchaser from
prosecuting the forcible entry and detainer case and from
interfering with defendant’s possession. It is the order
making a temporary injunction of that character per-
petual that is appealed from.

We are not favored with a brief in defense of the order
of the district court, and we are decidedly of the opinion
that it is entirely indefensible. The supplemental pe-
tition, aside from reciting the proceedings in the case,
alleges that the cause is still pending in the district court
to carry out the mandate; that the plaintiff has filed “a
pretended deed,” dated and executed while the order of
confirmation was superseded by the former appeal; that
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the property is defendant’s homestead; that the forcible
entry and detainer case will necessarily raise the ques-
tion of title; and that the court where that is depending
is therefore without jurisdiction. These averments show
no right to relief by injunction. The Code of Civil Pro-
cedure, section 1020, expressly makes the remedy of forci-
ble entry and detainer available ““in sales of real estate
on executions, orders, or other judicial process, when -
the judgment debtor was in possession at the time of the
rendition of the judgment or decree, by virtue of which
such sale was made.” It was shown that such was the
case here. Where that remedy is given, that and a writ
of assistance are concurrent remedies. (Kessinger v. Whit-
taker, 82 I11. 22.) The pursuit of the former did not oust
the district court of whatever jurisdiction it had re-
tained, and was not an usurpation of that jurisdiction.
Nor were the forcible entry and detainer proceedings
without jurisdiction because of the avermment in the sup-
plemental petition here that they would require an in-
quiry into the title of land. Even an answer to that
effect in the forcible entry suit would not oust the juris-
diction. The court might still proceed until the evidence
should disclose that the question involved was one of
title. (Pcttit v. Black, 13 Neb. 142; Lipp v. Hunt, 25 Neb.
91.) The averment that the deed to plaintiff was exe-
cuted while the order of confirmation stood superseded,
even if it could give or contribute to the right of an in-
junction, was not sustained. The answer averred that
the deed had been executed before the supersedeas was
effected, and that it had not been delivered until after
affirmance and the receipt of the mandate. There was
no reply, and this averment therefore stood admitted.
Moreover, it was proved at the trial. The deed was
therefore both executed and delivered while the judg-
ment was enforceable. Of course the averment in the
supplemental petition that the premises constituted a
homestead was of no force whatever to prevent the cairy-
ing into effect of a decree unappealed from ordering the
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sale of the property, and of an order of confirmation fol-
lowing such sale.

It may further be remarked that the only evidence
the defendant offered to prove the averments of the sup-
plemental petition was that somewhat remarkable docu-
ment itself. A pleading in a cause is not competent
evidence to prove the facts therein averred.

The judgment of the district court is reversed, the per-
petual and the temporary injunctions both dissolved,
and the supplemental petition dismissed.

REVERSED.

BurwELL & ORD IRRIGATION & POWER COMPANY V.
JAMES WILSON.

FILED JANUARY 5, 1899. No. 8578.

1. Action on Contract: PLEADING: TENDER OF PERFORMANCE. In
suing on a contract consisting of reciprocal promises, to be con-
currently performed, the plaintiff must allege either performance
on his part or a tender of performance before suit brought.

2. Contracts: SEVERABLE UNDERTAKINGS: ACTIONS: PLEADING. Where
in a contract there are several undertakings, each supported by
a distinet consideration, the contract is generally severable, and
suit may be brought on one undertaking without showing plain-
tiff's compliance with the whole contract.

ERror from the district court of Valley counﬂy. Tried
below before KENDALL, J. Affirmed upon filing of re-
mittitur,

A. M. Robbins, for plaintiff in error.
Charles A. Munn and Coffin & Stone, contra.

IrviNg, C.

This was a suit by Wilson against the Burwell & Ord
Trrigation and Power Company, a corporation. The
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petition alleged that Wilson, who is a civil engineer,
made surveys for a ditch or canal for irrigation and
power purposes, contemplating the diversion of water
from the Loup river; and the canal passing through the
towns of Ord and Burwell; that he made plans, maps,
_and profiles, and also estimates of the character and
expense of the work of construction; that he then con-
tracted with two men named that these data be made
the basis of a corporation to be formed for constructing
and operating the canal, Wilson to turn them in to the
company at the price of $1,000 in money, capital stock,
or credit as Wilson might elect, and that Wilson was to
be employed by the company at a salary of $125 per
month to assist in organization, and to superintend con-
struction. It is alleged that the corporation was duly
organized, and that Wilson had devoted his services for
one month to the corporation. Acts are pleaded as con-
~ stituting a ratification by the corporation of the contract
of its promoters. A refusal to pay is alleged, and judg-
ment sought for $1,125. It is not necessary to state at
this point the nature of the answer beyond saying that
it put in issue nearly the whole petition. The case was
tried without a jury, and resulted in a finding for the
plaintiff for $500. The company brings the case here for
review.

The judgment is assailed as not sustained by the plead-
ings, and we think this contention is in part correct.
So far as the claim for §1,000 is concerned it is based on
a contract for the sale at that price of the plans, maps,
profiles, estimates, and engineering data already pre-
pared by the plaintiff. A refusal to pay is alleged, but
there is in no place in the petition any allegation that
plaintiff had delivered these things to defendant, that he’
had tendered them, or that he was willing to do so. The
answer specifically charges that he had not delivered or
tendered them, and that he still retained them in his
possession.  The reply meets this averment as follows:
“Plaintiff admits that the said survey, maps, profiles,
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and estimates are still in his possession, but says that the
same are the property of the defendant and are held by
him for the defendant and are subject to the order, con-
trol, and use of the defendant and belong to the defend-
ant, as hereinbefore alleged.” In suing on a contract
consisting of reciprocal promises, to be concurrently per- '
formed, the plaintiff must cither allege a performance of

his part or a tender of performance. This was not done in
the petition, and even assuming that an issue on this
point might be made by answer and reply, the averment
in the reply is insufficient. The reply was filed, of course,
a considerable time after the suit was begun, and the
averment is in the present tense, that the papers referred
“to were, when the reply was filed, the property of the de-
fendant and subject to its control. This does not show
a performance by the plaintiff or a tender of perform-
ance before suit brought. Reliance in meeting this ob-
jection is placed upon averments that the plans were
actually used, but these averments refer to their use
merely in the work of organizing the company. Further-
more, the suit is on a contract for the sale of the plans,
ete. It is not a suit for their use. Plaintiff might have
permitted such a use to be made of them as would entitle
him to compensation for their use, without at the same
time placing them absolutely at the disposal of the com-
pany so as to constitute a permanent delivery to carry
out a sale.

As to the claim of $§125 for services performed, there
is the averment of performance after the corporation was
organized, and to this extent certainly a ratification of
the promoters’ contract. The evidence, while conflicting,
supports a finding of that character. The contract is
severable. Generally speaking, the test is that where
there are several undertakings, each supported by a dis-
tinct consideration, the contract is severable. (Keeler ¢
Clifford, 165 T11. 544; Pierson v. Crooks, 115 N. Y. 539,
MeDanicels v. Witney, 38 Ta. 60.) The ruale is here applica-
ble. There was pleaded a sale of the engineering data
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for $1,000 and a contract of employment at $125 per
month, followed by the rendition of one month's services.
The plaintiff will be permitted to, within forty days, re-
mit from the judgnrent $375 as of the time of its rendi-
tion. If he do so, the judgment will be affirmed for the
remainder; otherwise it will be reversed and the cause
remanded.
JUDGMENT ACCORDINGLY.

JOHN W, POLLOCK V. STANTON COUNTY.
FILED JANfJARY 19, 1899. No. 8625.

1. Action on County Warrants: PLEADING: ALLEGATION OF OWNE7-
sHIP. A petition framed to meet the requirements of s:c'ion 119
of the Code of Civil Procedure is sufficient whether the plaintif
be the original owner of the claim declared upon, or ano h»r,
without any statement of extrinsic facts in regard to the ¢lam
of title or ownership.

. SUFFICIENCY OF PETITION. County warrants in suit dis-
closed that they were for road district funds. They wer: in
terms in favor of private individuals and by law should have
been to road supervisors. A petition which contained no state-
ment that they were issued to road supervisors hold defective
and open to attack by general demurrer.

Exror from the district court of Stanton county.
Tried below before EvANs, J. Affirmed.

J. C. Crawford, for plaintiff in error.
John A. Ehrhardt, contra.

Harrisox, C. J.

This action was instituted by the plaintiff to recover
an amount which he alleged to be his due on eight coauty
warrants, each drawn against the district road fund of
a designated road district in Stanton county. The peti-
tion was framed to meet the requirements of section 199
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ot the Code of ("ivil Procedure in regawl to statement of
a cause of action. The first count of the petilion was as
follows:

“1. His fivst cause of acfion iz founded upon a county
warrant, of which the following is a copy, with all the
indorsements thereon:

“<$10.00. State of Nebraska, Levy of 1874,
“CAmouant ]evled. $566.00.
“CAmount issued, 315.75.

“ESraxToN CounTy, STANTON, Aug. 2, 1875.

“<‘Stanton County, Treasurer of said County: Pay to
H. Tibler, or order, ten & 00-100 dollars, and charge to
account of land road fund, Dist: No. 5.

“¢TSEAL NEBRASKA. | R. OBere,
“tChairman County Conunissioners.
“No.34. ~ C. 1. Lams, County Clerk)

Indorsed as follows:

“‘Prescnted Aug. 13, 1875, and not paid for want of
funds. E. 8. Burneg, Co. Treusurcr.

“iNo. 17. Reg. for payment Aug. 13, 1875

“:0. 8. BurLEr, 1'rs.

“Tax R., $2.39. May 3, °76, balance.” A

“2. There is now due from the defendant to the plain-
tiff on said warrant the sum of $3.12, which he claims,
with interest from May 3, 1876.”

As to €ach of the other seven warrants declared upon
there were similar allegations, will some differences in
matters of which notice need not be taken in this pro-
ceeding, except that it appeared that each of two of the
warrants had the name of its payee indorsed on the back.

The general allegations of the pleading were as fol-
lows: “The defendant refused, and still refuses, to pay
said warrants, or any part thereof, although oftén re-
quested so to do by the plaintiff. (18.) The plaintiff fur-
ther says that the defendant has long since collected the
taxes levied for the payment of all the afoveraid war-
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rants, against which levy they were drawn, as shown
upon the face thereof, and which several funds and levies
aforesaid, as shown upon the face of the warrants, copies
of which are set out in the above eight causes of action,
were more than sufficient to pay the warrants aforesaid,
after paying all prior warrants drawn against said sev-
eral funds.” There was filed for defendant a general
demurrer to the petition, which on hearing was sus-
tained, and the plaintift electing to stand on his petition
and plead no further, judgment was entered for the de-
fendant. The plaintiff presents the case to this court
by a proceeding in error.

One objection to the petition was that the instruments
therein declared upon were non-negotiable, and there
was no statement in the pleading of the transfer of the
title to them to the plaintiff, and no allegation of his
ownership. As we have before said, the petition was
framed to fulfill as a pleading the provisions of section
129 of the Code of Civil Procedure, which reads as fol-
lows: “In an action, counter-claim, or set-off, founded
upon an account, promissory note, bill of exchange, or
other instrument, for the unconditional payment of
money only, it shall be sufficient for the party to give a
copy of the account or instrument, with all credits and
indorsements thereon, and to state that there is due to
him on such account or instrument, from the adverse
party, a specified sum, which he claims with interest.
When others than the makers of a promissory note, or
the acceptors of a bill of exchange, are parties in the
action, it shall be necessary to state also the kind of
liability . of the several parties, and the facts, as they
may be, which fix their liability.” This section of our
Code is an exact copy of a section of the Code of the state
of Ohio, and very similar to one in the New York Code.
The provision has been the subject of construction in
each of the states to which we have just referred, and it
has been determined that a petition drawn as prescribed
by the corresponding section of the Code of the state of

51
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the decision, to the one of our state under consideration,
by the original party to the instrument in suit, or its
owner by assignment or indorsement, is sufficient with-
out any averment of extrinsic facts to show the right or
title to it. {(NSargent r. Steubenrille & I. R. Co., 32 O. St.
449; Uyer v. Miller, 2 W. L. M. [0.] 4205 Ohio Life Inx.
& Trust Co. v. Goodin, 1 Handy [0.] 81; Prindle c. Car-
ruthers, 15 N. Y. 425; Butchers & Drovers Bank v. Jacobson,
15 Abb. Pr. [N. Y.] 218; Swann, Pleading & Precedents
181-189; Kinkead, Code Pleading, secs. 296, 301) After
an examination of the subject we feel satisfied to follow
the construction given to the section in the states to
which we have referred.

A second point raised under the demurrer was that the
warrants were drawn for the payment from the treasury
of the road district funds, and within the provisions of
the law such moneys could only be drawn by road super-
visors and by warrants of the commissioners; further.
the warrants in suit were not drawn in terms in favor of
road supervisors, or it was not stated in them that the
parties payees were road supervisors. The law in force
at the time the warrants in suit were drawn provided
that district road funds should be expended by the road
supervisors of the road districts (see General Statutes
1873, ch. 67, secs. 12-14), and the money to be obtained
from the county treasury must be as follows: “It shall
be the duty of the county treasurer, upon the order of
the county commissioners, to pay to the supervisor- of
each road district the funds that may be in the treasury,
belonging to said road district; and it shall be the duty
of the supervisor to expend the money to the best ad-
vantage to his road district for special purposes, as by
law provided.” (General Statutes 1873, ch. 67, sec. 35;
Session Laws 1867, p. 406, see. 5.) The warrants upon
which a recovery was herein sought were drawn in terms
at least to individuals, and not to road supervisors. It
is true that such instruments are prima facie correct and
legal if signed by the proper officers, and the officers will



Vor.57] JANUARY TERM, 1899. 403

Pollock v. Stanton County.

be presumed to have done their duty, and if illegal the
impeachment much come from the defendant (1 1¥illon,
Municipal Corporations sec. 502); but here it is a direct
question of the sufficiency of the pleading, and on its
face the petition disclosed the issuance of the warrants
to persons to whom by law they could not be issued.
(Burlington € M. R. R. Co. r. Lancaster County, £ Neb. 307;
Burlington & . . R. Co, v. York County, T Neb, 487; Biur-
lington & M. R. R. Co. v. Kearney Conunty, 17 Neb. 511.)
This constituted the pleading bad “and open to attack by
demurrer.” The judgment of the district court must be

ATFIRMED.
SULLIVAN, J., concurring.

I agree to the judgment of affirmance on the ground
that, under the section of the statute quoted in the opin-
ion of the chicf justice, neither the road supervisor, nor
any other person, could acquire title to the warrants in
suit. Such wavrants could have been lawfully issued
only to the supervisor, and the extent of his authority,
in connectlion with them, was to obtain from the county
treasurer the money for which they called, and expend
it in improving the roads. Tolding the warrants in his
official capacity, and for a specific purpose, he could
neither sue the county upon them, nor transfer his trust
titie to a stranger.

Nowrvar, J., dissenting.

I dissent from so much of the doctrine as is stated in
the second division of the syllabus. The petition stated
a cause of action. Conceding that an order or warrant
on the district road fund can be drawn only in favor of
the supervisor of such district, there is no provision of
law which requires that such warrant shall disclose on
its face that it was issued in the name of the supervior.
The presumption will be indulged that public officers
have discharged their duties and that their acts are regu-
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lar, unless the contrary is made to appear. Applying
this principle to the case at bar, the writer is of the opin-
ion that it should be held that the warrants upon which
suit was brought were regularly issued and to the per-
son entitled thereto.

The petition is sufficient for another reason. It is al-
leged therein, after each warrant is set out, that there
is now due from the defendant to plaintiff on said war-
rant.a sum certain, claimed to be unpaid. Unless the
warrant or order was properly issued, and to the person
entitled to receive the money therein named, nothing
could be due the plaintiff. Thisis very evident. - Ior the
reasons stated the judgment should be reversed and the
cause remanded.

I'IRST NATIONAL BANK OF COBLESKILL, NEW YORK, V.
L. A. PENNINGTON ET AL. '

FILED JANUARY 19, 1899. No. 8640.
1. Pleading: DEMURRER TO ANSWER. Upon a demurrer orc lenus to

an answer during the trial the latter should be liberally cou-
strued.

2. : . Usury. An answer or plea, in defense, of the usu-
' rious nature of the -contract evidenced by the note in suit held
sufficient against an attack by demurrer ore tenus during trial.

3. Negotiable Instruments: Boya Fipe PURCHASERS. One who pur-
chases negotiable paper before maturity in the usual course of
trade and for a valuable consideration and in ignorance of facts
which would aftect its force as between the original parties to it
is an innocent purchaser. (Dobbins v. Oberman, 17 Neb. 163.)

TvipExcE. To defeat his recovery thereon it does
not suffice to prove that the purchase was with knowledge of
cireumstances which should have excited suspicion in the mind
of a prudent person; the proof must go to the extent that the
purchase was with knowledge of such circumstances or facts as
show want of honesty or bad faith on his part. (Dobbins v. Ober-
man, supra.)
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Error from the district court of York county. Tried
below before BATES, J. Rercised.

Gilbert Bros., for plaintiff in error.
Harlan & Taylor and George B. France, contra.

Harrisox, C. J.

Action was instituted to recover an amount alleged
to be due the bank as indorsee from the adverse parties
herein upon a promissory nete. In the answer filed there
was what was presented for a plea of usury in the incep-
tion of a stated number of transactions between the
State Bank of Lushton and the defendants, in each of
which there was given and taken a promissory note, each
subsequent to the first, being but a venewal of the prior
indebtedness and, as was the first, tainted with usary.
The reply was a general denial of the new matter of the
answer. A trial of the issues resulted in a verdict for
the defendants, and the plaintiff has prosccuted an error
proceeding to this court. At the inception of the intro-
duction of evidence there was a demurrer orc lcnus to
the answer, which was overruled, and it is now urged
that the answer did not contain a plea of usury, and the
court erred in its ruling on the demurrer.

The answer was probably not as specific and complete
a plea, or connected set of pleas, of the usury sought to
be interposed as a defense in the action as might have
been framed, but liberally construed, as it must be
against an attack by demurrer of the stage of proceed-
ings in a cause that the one herein was, the answer con-
tained a sufficient plea of the usurious nature of each
transaction to which it referred, also of them considered
connectedly, or as a whole.

One of the questions raised by the answer and litigated
as an issue was the character of the ownership of the
plaintiff of the note in suit,—whether it was an innocent
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or bona fide purchaser of the same. On this subject there
was given by request of the defendants the following in-
struction: “An innocent purchaser of negotiable paper
entitled to protection as such is one who has acquired
the paper in good faith for value, without notice of
usury, or any facts or circumstances which, if inquired
into, would reveal the fact that the contract was usuri-
ous.” This embodied a wrong statement. The plaintiff
might have possessed knowledge of some circumstance
which, if inquired into, would have revealed that the
notes it was purchasing of the State Bank of Lushton
were usurious. Tt might have known facts which created
a suspicion of the nature of the contracts evidenced by
the notes, and vet have been a good-faith or innocent
purchascr. Its knowledge of facts and cirecumstances,
to deprive it of the protection of the rule, must have
been of a kind and quality to show bad faith, want of
good faith and honesty, in the purchase., (See 4 Am. &
Eng. Ency. of Law [2d ed.] 330, 301 and note 1; Rublec v.
Daris, 33 Neb, 7795 Jartin r. Johnston, 34 Neb. 797;
Dobbins v. Obcerman, 17 Neb. 163; Tiedeman, Commercial
Paper scc. 289; 2 Daniel, Negotiable ITnstruments 767-
773.) The instruction quoted stated the rule too broadly
and should not have been given; and in view of the evi-
dence in the case we cannot say that it was without
prejudice to the rights of the complainant. The judg-
ment must therefore be reversed and the cause re-
manded.
REVERSED AND REMANDED.

LYDIA BROADWATER V. JEFFERSON H. FOXWORTHY
ET AL.

TirED JANUARY 19, 1899, No. 8638

1. Review: TECORD: TESTIMONY: TRIAL. An objection that no tes-
timony was received on the hearmg in the trial court must be
overruled where the record shows the hearing was in the nature
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of a trial, and that evidence, and all that was offered, was re-
ceived.

]

. ———-: QUESTIONS NorT Raisep BeErow. The general rule is that
objections not made in the trial court, but raised for the first
time in the appellate court, will not be considered.

W

. _—— . Certain objections in the present case made for
the first time in this court held to be within the general rule just
stated.

4, Order Refusing to Satisfy Judgment: REVIVOR: RE3S JUDICATA.
A motion was made to discharge of record a judgment, for thz
reason it had been satisfied, and the motion on hearing was over-
ruled. To a subsequent application to revive the judgment which
had become dormant the satisfaction was interposed as a cause
why the revivor should not be ordered. Held, That its adjudiea-
tion on the hearing of the former motion was conclusive, and not
open to further litigation.

. Review: DIROCEEDINGS DURING TRIAL: MOTION FOR NEW TRIAL.
A petition in error does not present to this court for review the
proceedings during a trial in a district court, if in the {rial court
there was no motion for a new trial and a ruling thereon.

w

Exror from the district court of Lancaster county.
Tried below before HoLMES, J.  Afirmed.

Burr & Burr, for plaintiff in error.
Webster, Rose & Fisherdick, contra.

Harrison, C. J.

On March 12, 1884, there was rendered in the district
court of Lancaster county a judgment for the defendants
in a replevin action as follows: “It is now by the court
considered and adjudged that said defendants have a
return of the property taken by said plaintiff on the writ
of replevin herein named in the verdict of the jury herein,
" to-wit, one brown mare, one two-horse wagon, and one
double harness, and that in case a return of said property
cannot be had, that the defendants have and recover of
and from the said plaintiff Lydia Broadwater the sum of
%140, the value of defendants’ possession of said property

4

as found by said jury.,? On May 8, 1889, a motion was
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filed for the plaintiff that defendants be required to show-
cause why the judgment should not be discharged of
record. The parties appeared and proofs by affidavit
were made, and on hearing the motion to discharge the
judgment was denied. This was of date June 24, 1889.
In the affidavit filed by plaintiff appeared the following
statement as the reason for the requested discharge of
the judgment: “And. this affiant further says that after-
ward and on or about 12th day of March, 1884, one Al
Masterman, then a duly authorized and acting deputy to
the sheriff of said county of Lancaster, did, by virtue of
said judgment entered in said case, take from this plain-
tiff the above described property, to-wit, one brown
mare, one two-horse wagon, and one double harness, and
that afterwards said Al Masterman, in his official ca-
pacity, did turn over to the defendants herein the above
described property, thereby fully satisfying and paying
the above named judgment.” March 4, 1896, Jefferson
H. Foxworthy filed a petition, the object and purpose of
which was to obtain a revivor of the judgment. The peti-
tion was in part as follows: “Comes now Jefferson H.
FFoxworthy, one of the defendants herein, and shows the
court that the judgment in favor of said defendants and
against plaintiff rendered in this court on March 12, 1884,
for the sum of $140, interest, and costs taxed at $34.20,
that the judgment and costs is wholly unpaid, except
the sum of $5.30 costs paid December 24, 1890. No exe-
cution has ever been issued on said judgment and the
same has become dormant.” An auswer was filed, of a
portion of which the following is a copy: “And this
respondent and plaintiff further alleges that afterwards,
and on or about the 12th day of March, 1884, one Al
Masterman, then a duly authorized and acting constable *
of said county of Lancaster and also duly authorized.
and acting for and on behalf of said defendants and their
mortgagor, the husband of plaintiff, did, by virtue of
said judgment rendered in said action and said employ-
ment aforesaid, take from. the plaintiff the above de-
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scribed property, to-wit, one brown mare, one two-horse
wagon, and one double harness, and that afterwards the
said Al Masterman, as constable aforesaid, and by vir-
tue of his employment aforesaid, did turn over and re-
turn to said defendants herein the above described prop-
erty, and thereby the said defendants did have a return
of the property taken on said writ of replevin, and said
judgment was thereby fully satisfied and complied with.
And this respondent and plaintiff further says that the
real owner or mortgagor of said property, to-wit, one
brown mare, one two-horse wagon, and one double set of
harness, at said time, was the husband of this plaintiff
and respondent, Henry Broadwater. And the said Fox-
worthy & Son were his attorneys, and said property was
turned over to the said husband by the said Foxworthy
& Son, and the said husband as mortgagor took said
property and moved out of the state of Nebraska, with
the same, with the knowledge and consent and agree-
ment of the said Foxworthy & Son, attorneys for said
husband, as aforesaid. And the said defendants then
and at that time did have a return of said property, and
a return of said property was had in said action and
judgment in accordance with the terms of said judgment,
and the said judgment is fully paid, satisfied, and should
be discharged, together with all costs thereof as taxed
thercin against this respondent and plaintiff.” There
was a reply in which it was alleged: “The matters
averred by plaintiff have been heard, determined, and
concluded by the former adjudication of this court in
this cause, and plaintiff is barred from further asserting
or agitating the same because for that May 8, 1889, plain-
tiff in writing filed in this cause her certain motion to
satisfy and discharge the judgment herein upon the same
identical grounds sct up and averred in her present an-
swer herein filed March 22, 1896, and these defendants
joined issue thereon and the same was fully heard before
this court, the Honorable Allen W. Ifield, then judge of
this court, presiding, and after argument and full con-
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sideration of all the facts and evidence the issues 80
joined were found in favor of these defendants and
against the plaintiff, and in consideration and judgment
of this court the said motion was denied, to which find-
ing and judgment plaintiff at the time excepted,—all
of which matters appear of record in this cause and said
judgment yet remains in this court, in nowise modified,
appealed from, or reversed, as by the files of this cause,
the dockets, and journal ‘R’ of this court, at pages 133,
290, and 380, will at large and move fully appear. 2.
And for further ground of defense hevein, but not waiv-
ing the aforesaid bar of former adjudication, and insist-
ing thereon, defendants deny that on or about March 12,
1884, or yet that at any time, said Al Masterman, or any
other person, acting as constable, or as agent of these
defendants or in any cther capacity, did, by virtue of
said judgment or otherwise, take said property from
plaintiffs and return the same.to defendants herein, or
that defendants had return of said property, or that
these defendants turned the same over to said Ilenry
Broadwater, or yet that said Henry Broadwater ve-
moved the same from this state by or with consent of
defendants.” On the day of hearing, April 14, 1896, the
plaintiff in error filed a demand for a jury. The court
received such evidence as was offered, all in form of
affidavits, and made the following (Gndings and order:
“Thig cause new comes on to be heard upon the petition
of the defendant Jefferson H. Foxworthy to revive the
judgment entered in this action on the 12th day of March,
1884, the answer of the plaintiff Lydia Broadwater to
said petition and conditional order of revivor heretofore
made, and the reply thereto, and is submitted to the
court, on due consideration whereof, and the court being
fully advised in the premises finds in favor of the de-
fendants and against the plaintiff, and finds that the
question of the satisfaction and payment of the judg-
ment, as raised by the answer of the plaintiff upon the
order to show cause herein, has been heretofore by this
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court fully adjudicated and determined, and the motion
of plaintiff to satisfy said judgment of record being de-’
nied by the court and adjudicated adversely to the plain-
tiff, and said order of the court standing unreversed and
unappealed from, plaintiff cannot again be heard upon
the questions of fact as raised by the answer herein, and
it is by the court ordered that the demand of the plaintiff
for a jury trial herein be, and the same hereby is, denied.
It is therefore considered, ordered, and adjudged by the
court that said judgment in favor of the defendants and
against the said plaintiff stand revived for the sum of
$140, with interest thereon at the rate of seven per cent
per annum from the 12th day of March, 1884, together
with the costs of said action as taxed against the plain-
tiff, and the accrued costs her ein, taxed at § To ail
of which the plaintiff duly excepts.” The matter is pre-
sented in this court for review.

It is argued that the court erred in not hearing evi-
dence on the issues raised. To this it must be answered.
that it appears that evidence, and all that was offered,
was received; hence this objection is of no avail.

Another point made in argument is that the applica-
tion for revivor should have been by motion supported
by affidavit and not by petition. This objection was not
made in the trial court and cannot be for the first time
raised in this. (Fckland v. Willis, 42 Neb. 737.) Further-
more, the petition was verified positively and would fill
the requirements of an aflidavit, and other affidavits, in
which were embodied statements of the facts, were filed.
There was nothing in the manner of procedure which,
when attacked for the first time in this court, was a fatal
defect. (Wright v. Sweet, 10 Neb. 190.)

It is also claimed that there was error in the proceed-
ings, in that one of the defendants in the original action
did not join or was not joined in the application to revive
the judgment. This objection is made for the first time
in this court. It was not presented in the trial court and
will not be considered. (Eckland v. Willis, supra.)
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A comparison of the statements of the affidavit, quoted
herein and filed at the time of the motion to discharge
the judgment of record, with the statements which we
have copied of the answer filed to the application to re-
vive, will disclose that the main and material fact alleged
in each was the same,~—i. ¢. that the property had been
received, or taken from the one party and given to or re-
turned to the others. Whether it was by “Al Masterman,”
as constable, as deputy sheriff, or as agent or employé
of the parties, could make no difference. This being true,
the material fact at issue was litigated and adjudicated
on the hearing and determination of the motion to dis-
charge the judgment, and could not be again placed in
litigation between the same parties and in the same ac-
tion. (Reeves v. Plough, 41 Ind. 204; Mabry v. Henry, 83
N. Car. 298; Dwight v. St. John, 25 N. Y. 203; Furgeson .
Millender, 32 W. Va. 30; Greer v. Joies, 54 Ga. 154; Com-
missioners of Wilson County v. Mclntosh, 30 Kan. 234.)

There was, as we have before stated, a demand on be-
half of plaintiff in error for a jury, and the refusal of
this request is assigned as error. The application in this
state for the revivor of a dormant judgment is to be by
motion. (See Code of Civil Procedure, secs. 456-473.)
And where on an order to show cause the debtor files
affidavit in which it is stated that the judgment sought
to be revived hag been paid or satisfied, it raises an issue
for hearing. (Garrison v. Aultman, 20 Neb. 311; Recves
v. Plough, supra.) The motion provided for by our Code
and by statutory enactment in some other states is a
substitute for the writ of scire facias to revive dormant
judgments, and under the former the same relief may
be obtained as under the latter. (l'reeman, Executions
sec. 95.) To a writ of scire fucias for the revival of a dor-
mant judgment a plea of payment or satisfaction of the
judgment may be interposed, and the issue raised should
be submitted to a jury (Hurtmun v. Alden, 34 N. J. Law
518; 5 IMield’s Lawyers’ Briefs p. 277); but if it be con-
ceded—and we do not decide the question—that there
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should have been a regular trial of the issue of satisfac-
tion of the judgment sought to be revived in this present
proceeding, and not a mere summary hearing as upon
other motions, then the question of the right of trial to
a jury is not presented, for the reason there was no mo-
tion for a mew frial in the district court; and if the pro-
ceeding is to be given the character contended for by the
plaintiff in error, to obtain a review by petition in error
to this court of proceedings in the trial court there
must have been a motiow for a new trial'in that court and
a ruling thereon. (Jones v. Hayes, 36 Neb. 526; Kochler
v. Summers, 42 Neb. 330; In re¢ Van Sceiver, 42 Neb. 772.)
The order of the distriet court must be

AFFIRMED.

JAMES C. HoNAKER V. WILLIAM L, VESEY ET AL.

FILED JANUARY 19, 1899. No. 8606.

=

. Replevin: ActioN BY JoINT OwNERs. It is proper for joint owners
of chattel property to join in an action for the recovery of its
possession.

2. Assignments of Error: Cross-ExaMiNaTION. To obtain review of
alleged error in the denial of the cross-examination, if the com-
plamnt is directed against a denial of answer to a single or sepa-
rate question, the assignment must be specific.

3. Conflicting Evidence: RevIiEW. Iindings of a trial court based
* upon conflicting evidence, of which there is a sufficiency in their
support, will not be disturbed in this court.

4, Replevin: FAILURE TO GIVE BONp: PLAINTIFF'S DaMAGES. If the
plaintiff in an action of replevin fails to give the undertaking
required by law and the property is returned te the defendant,
the action may proceed as one for damages only, and if the plain-
tift prevails, his measure of damages is the market value of the
property and the lawful interest thereom. (Baum Iron Co. v.
Union Savings Bank, 50 Neb. 387.)

5. Chattel Mortgages: INDEMNITY. A mortgage in terms to secure
the payment of a debt evidenced by a promissory note may be
shown to be one of indemnity only.
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FORECLOSURE. An indemnity mortgage may not
be foreclosed by the original mortgagee or an assignee after
maturity until the damages have been suffered, against or for
which the indemnity was sought to be provided.

ERRoR from the district court of Logan county. Tried
below before NEvVILLE, J. Affirmed upon filing of remitti-
tur.

Wilcox & Halligan, for plaintiff in error.
Hoagland & Hoagland, contra.

HARRTSON, C. J.

Possession of a number of different articles, principally
household furniture, was taken for the plaintiff in error,
his claim thereto arising under the provisions of a chattel
mortgage. The defendants instituted this, in its incep-
tion a replevin action, to obtain possession of the prop-
erty, but did not furnish the undertaking required by
law, and the property was returned to the plaintiff in
error and the action proceeded as one for damages only.
A trial to the court, a jury being waived, resulted in a
judgment for the defendants in error.

In an error proceeding to this court it is complained
for the plaintiff that the defendants in error were not
joint owners of the property which was replevied, but
were owners of separate and distinct portions or articles
of it; hence could not join in the suit, and their doing
50 constituted a fatal misjoinder. If the facts had béen
as contended by counsel for plaintiff in error, there was
the misjoinder. On the subject of the ownership of the
property a finding that the parties were not joint owners
of the property would have been warranted by the evi-
dence, but a contrary finding, or that they were joint
owners, had sufficient of the evidence in its support. The
latter was the one adopted and enforced by the trial
court, and we will not disturb it, and must conclude that
there was no misjoinder of parties.

.
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It is also urged that the court erred in denying the
plaintiff in error the right to cross-examine a witness on
a stated subject. There was not an entire denial of such
right, and the assignment of error is not specific enough
to call for the examination of any single or separate
denial of a question in cross-examination.

The findings and judgment were as follows: “The
court finds that the right of property and right of pos-
session of said property described in the replevin affidavit
and petitions of plaintiffs, when this action was com-
menced, were in the plaintiffs; that the value of said
property was the sum of $124.55. The court also finds
that the plaintiffs failed to give an undertaking as re-
quired by law, and said property was retained by the
defendant. The court also finds that the plaintiffs have
been damaged by reason of the wrongful taking of said
property by defendant in the sum of $160, in addition to
the value of said property as found herein. It is there-
fore considered by the court that the plaintiffs recover
from the defendant the sum of $284.55, their damages,
and the value of the property so found by the court, and
their costs herein expended, taxed at $160.82.” The ar-
ticles of which possession was taken nnder the mortgage
were in use at the time by the defendants in error in a
hotel in which they were then catering to the wants and
wishes of any of the public who might apply for their
services, and the damages allowed were for stoppage to
and inconvenience in conducting the business alleged
to have been caused by the seizure of the furniture, etc.
These damages, it is contended, should not have been al-
lowed; that the true measure of damages herein was the
value of the property and interest thereon from the time
it was taken. “In replevin, where the property has been .
returned to the defendant for the failure of the plaintiff
to give the statutory undertaking, and the action pro-
ceeds as one for conversion, the measure of his dam-
ages, in case the right of property and right of possession
are found in his favor, is the market value of the prop-
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erty, with lawful interest thercon.” (Bawm Iron Co. v.
-Union Savings Bank, 50 Neb. 387; Hainer v. Lee, 12 Neb.
452.) Counsel for defendants in error strenuously insist
that the above rule is wrong, and not applicable in the
present case, but after an examination and consideration
of the arguments presented and authorities cited we
must again approve the doctrine and as pertinent to the
facts herein. :

It was established by the evidence that certain parties
had signed as sureties a bond that the defendants in error
(they were husband and wife) should do and perform
certain acts in a business transaction, and a note and
the mortgage, under which the plaintiff in error asserted
the right of possession of the property, had been given to
indemnify the sureties for any loss they might suffer in
such capacity; and a closely contested point, and relative
to which the evidence was directly in conflict, was in
regard to whether any damages had at the time it was
sought to foreclose the mortgage been suffered by the
sureties. The note and mortgage had been after maturity
transferred to the plaintiff in error by the original party
or parties to them. A mortgage which in terms purports
to secure the payment of a debt evidenced by a described
note may be shown to be one of indemnity only. (Wiltsie,
Mortgage Toreclosures sec. 299.) An indemnity mort-
gage may not be foreclosed until the event against which
it was to be effectual has occurred, nor until the mort-
gagee has suffered the damages for which the indemnity
was provided. (Forbes v. McCoy, 15 Neb. 632; Gregory
v. Hartley, 6 Neb. 356.) The trial court concluded, upon
conflicting evidence, that the parties to be indemnified
had suffered no damages. The conclusion was supported
by the evidence and will not be changed.

The amount of damages, as we have before seen, was
too large. The defendants in error should have recovered
no more as damages than interest-at seven per cent per
annum on the value of the property from its taking, Sep-
tember 17, 1894, to the term of court at which it was
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tried. This is $8.35. The defendants in error may within
twenty days remit from the amount of the judgment ren-
dered the sum of $151.65, as of the date of its rendition.
If this is done, the judgment may stand affirmed; if not
done, the judgment is reversed and the cause remanded.

JUDGMENT ACCORDINGLY.

JAMES WOOLWORTH ET AL., APPELLEES, V. EDWIN
PARKER KT AL., APPELLANTS.

FILED JANUARY 19, 1899. No. 8665.

¢

=

Testimony: EvIDENCE. The words “testimony” and “evidence”
are not synonymous. ‘The latter is the generic term. The
former imports a kind of evidence. (Uolumbic Nat. Bank of Lin-
coln v. German Nat. Bank, 56 Neb. 803.) '

»

Bill of Exceptions: ALLOWANCE AND AUTHENTICATION. The statute
requires that a bill of exceptions be presented to the trial judge
for settlement, and when settled that it be signed by the judge,
with his certificate to the effect that it is allowed. (Code of
Civil Procedure, sec. 311.) .

The settlement and allowance are of the bill as a
whole, inclusive of the statements of the heading and the body
relative to what it contains; and where, from an inspection of
the entire bill, it is obvious that the word “testimony” was used
with reference to the evidence, and as synonymous with “evi-
dence,” it may be accorded such extended signification.

[

. Judgment: LIEN. A judgment affords no lien upon an equitable
interest in real estate.

Homestead: EvipexcE. Findings of the trial court relative to an
alleged homestead right in real estate held not contrary to the
evidence.

208

6. Review: Turory BELOW: ARGUMENTS. Parties in their present-
ment of a cause having rested their rights of priorities of liens
on the determination of a definite stated question, this court
will not extend the discussion, or settle them in accordance with
other conditions or facts existent in the case.

APPEAL from the district court of Lancaster county.
Heard below before HoLMEs, J.  Affirmed.
31
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Lamb & Adams, for appellants.
Abbott, Selleck & Lane and Hockctl & Polk, contra.

HaRgrRIsox, C. J.

In the petition filed in this action for James Wool-
worth, of appellees, it was pleaded that on June 20, 1894,
he obtained a judgment in the district conrt of Lancaster
county against George Thompson, of appellants, in the
sum of §437; that an execution had been issued for the
enforcement of said judgment and returned, by the
officer to whom it was addressed and delivered, unsatis-
fied for want of property of the debtor on which to levy;
that the judgment was still existing and unpaid; also,
that George Thompson was then the owner of lot 1, in
block 14, in Kinney’s O Street Addition to the city of
Lincoln, and to prevent the enforcement of said judg-
ment had caused the title to said real estate to be con-
veyed by Edwin D’arker, a party to this action, to one
A. Hill, also a party to the action, without consideration
moving from the last named person, and for the purpose
of concealing the ownership of the property from the
creditors of George Thompson, and especially from the
plaintiff, now appellee; that George Thompson was the
owner of the property and the title was held in trust for
him by said A, Hill; “that the record title to the said lot
rests, as shown by the records of said county, in the name
of the defendant Iirnest Parker, but plaintiff alleges that
gaid Parker and —— Parker, his wife, have executed
and delivered a deed of the said lot to the defendant A.
Hill, and have thereby conveyed the legal title to the
same to said 1ill, and that the said defendants Thomp-
son and Hill have kept the same from the records of the
county register of deeds so as to conceal the fact of the
said transfer from this plaintiff and thereby prevent the
enforcement of the said judgment against the said lot.
Wherefore plaintiff prays that the deed executed and
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delivered by the defendants Parker and Parker to the
defendant Hill may be held to be a conveyance of the said
property to said George Thompson, and that he may be
decreed to have the legal and equitable title to the same,
and that the said deed to said A. Hill may be decreed to
be for the use and the benefit of the said George Thomp-
son; and that said judgment may be deemed to be a first
and valid lien upon said property and the said property
may be decreed to be subject to the execution of the
plaintiff upon the said judgment heretofore recited and
set out; that said property be sold as upon execution,
and out of the proceeds of sale the plaintiff be first paid
the amount of his said judgment, and for such other and
further relief as to the comrt shall seem just and equita-
ble under all of the facts as they may be proved at the
trial hereof; and for the costs of this action.”

There was an answer or cross-petition for Milton I.
Trester, in which it was stated that he obtained a judg- -
ment against George Thompson and Elsie Thompson,
the wife of George Thompson, in the county court of Lan-
caster county for a named sum, April 3, 1895, of which a
transcript was duly filed and docketed in the office of the
clerk of the district court of said county on April 10,
1895, and an execution issued thereon September 23,
1895, then delivered to the sheriff, and, after unsuccessfal
search for personal property, levied on the real estate in-
volved in the controversy. There were further allega-
. tions in this cross-petition which followed in the main the
“'statements in the original petition in the action. The
cross-petition also denied the existence of the judgment
pleaded for James Woolworth. The prayer was that the
property be subjected to the satisfaction of cross-petition-
er’s asserted judgment. In the answers filed for the
Thompsons there were denials of the existence of either
the judgment of the petitioner or the cross-petitioner.
The ownership of the real estate was admitted, and that
the legal title had been placed in the name of .\. Ilill,
but without any purpose to defraud either of the com-
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plamants or to hlnder or delay t]wm or either of them.
in the collection of any judgment or claim. There was
also pleaded a homestead right in the property. There
were also filed cross-petitions for six parties, each of
whom asserted in plea a mechanic’s lien on the premises,
the subject of the suit.

Replies were filed, and of the issues joined there was
a trial; and of the findings embodied in the decree were
the following:

“This cause cane on to be heard upon the petition of
the plaintiff, the answers and cross-petitions of the de-
fendants Milton L. Trester, the Rudge & Morris Com-
pany, the 8 K. Martin Lumber Company, William A.
Ecker, W. Jacobs, Nelson Taylor, and Amasa Hill, the
answers of the defendants George Thompson, Elise
Thompson, and Amasa IHill, and the replies of the plain-
tiff and the defendant Milton L. Trester, and the evi-
- dence, and was submitted to the court, on consideration
whereof the court finds: :

“1. That the defendant Edwin Parker is in default for
want of pleadings in the said canse, and that said default
was duly taken.

“2. That on the 20th day of June, 1894, the plaintiff
recovered a judgment against the defendant George
Thompson in the district court of said county in the sum
of $437, and that said judgment bears interest at the rate
of seven per cent from said 20th day of June, 1894; that
afterwards an execution was duly issued out of the said
court upon said judgment and was thereafter returned
unsatisfied for want of property of the said defendant
George Thompson on which to make a levy.

“3. That on the 3d day of April, 1895, the defendant
Milton L. Trester recovered a judgment against the de-
fendants George Thompson and Elise Thompson in the
county court of s2id county for the sum of $793.80, and
cost of suit, taxed at §$5.40, and intevest at ten per cent
and that on the 10th day of April, 1893, the said Milton
L. Trester duly caused a transcript of the said judgment
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to be filed in the district court of said county, and caused
execution to be issued thereon, which said execution was
thereafter returned unsatisfied for want of property of
the said George and Flise Thompson, found in said
county, on which to make a levy. '

“4. That on the 1st day of March, 1895, defendant Ed-
win Parker made, executed, and delivered a deed of
lot 1, block 19, in Kinney's O Street Addition to the city
of Lincoln, Nebraska, and thereby conveyed the said lot
to the defendant A. Hill; that the legal title to the said
lot remained in the said defendant A. Iill till on the
26th day of June 1893, when the said defendant A. Hill
made, executed, and delivered to the defendant George
Thompson a deed and thereby conveyed the legal title
of the same to the said George Thompson; that the de-
fendant A. Hill held the legal title to the said lot 1,
block 19, aforesaid, in trust for the defendant George
Thompson, and that the said A. 1[ill had at no time any
right of ownership in or to the said Jot other than as in
trust for the said George Thompson, and that the said
George Thompson was the real owner of the said lot from
and after the 1st day of March, 1895, aforesaid. The
court further finds that the equitable title to the said
lot was in the defendant George Thompson during all of
the timie from and after said 1Lst day of March, 1895, and
that the legal title to the same was put in the name of
the defendant A. Hill, for the purpose of concealing the

same from the plaintiff herein, and in fraud of the rights
of the plaintiff herein, and that the plaintiff was entitled
to a lien thereon from the said 1st day of March, 1895;
that the deed from said Edwin Parker to said A. Hill,
and the deed from the said A. Hill to the said George
Thompson, have néither of them been recorded, and that
the record title to the said lot remains in the defendant
Bdwin Parker, but that by the execution and delivery of
the said deed the defendant Edwin Parker parted with
all interest in and to the said lot, and has not now, and
has not bad since the said 1st day of March, 1895, any
interest in or to the said lot.
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“10. That the defendant A. Hill is not entitled to a
lien on the said lot. '

“I1. That the lien of the plaintiff is a first lien on the
said lot 1, block 19, in Kinney’s O Street Addition to the
city of Lincoln.

“12. That the lien of the defendant Milton L. Trester
is a second lien on the said lot, subject only to the lien
of the plaintiff's said judgment.

“13. That the liens herein found in favor of the de-
fendants the 8. K. Martin Lumber Company, William A.
Ecker, the Rudge & Morris Company, William Jacobs,
Nelson Taylor ave of equal priority, and together formed
the third lien on the said lot, subject only to the liens
herein found in favor of the plaintiff and the defendant
Milton L. Trester.

“14. That the defendants George Thompson and Elise
Thompson did not have a right of homestead in the said
lot at the time of the bringing of the suit and at the
time when the lien of the plaintiff and the defendant
Milton L. Trester attached to the said lot.”

There were other findings, which .we have not quoted,
of the sums due the several mechanic’s lien holders.
There was a decree for a sale of the property, the pro-
ceeds to be brought into court to be applied in satisfac-
tion of the liens.

It is urged for one of appellecs that there can be no
review of the evidence, for the reason that it must appear
affirmatively that a bill of exceptions contains all the
evidence given at the trial; and it is asserted that the bill
in this case does not even purport to contain all the evi-
dence. This assertion is based upon the fact that in the
heading to the bill, and in the certificate of the trial -
judge, the word “testimony” was used, and nowhere is
it stated in terms that the bill contains all the evidence,
It was in every refercnce to the subject the “testimony”
and not “evidence.” * “Festimony” and ‘evidence’ ave not
synonymous terms. The latter is the generie term, and
the former applicable to a species or kind of evidence.”
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(Columbia Nat. Bank of Lincoln v. German Nat. Bank, 56
Neb. 803.) This bill of exceptions was presented to the
adverse parties by the appelilants and returned without
amendments proposed, although there was no indorse-
ment to such effect. It was presented to the trial judge
for settlement and allowance, and by him settled and
allowed, and he signed a certificate that it was allowed,
in which certificate there appeared the statement that
the bill contained all the “testimony” adduced or offered
by either party. It is provided in the Code: “When set-
tled, the bill must be signed by the judge with his cer-
{ificate to the effect that the same is allowed.” (Sec
Code of Civil Procedure, sec. 311.) And we must conclude
that this includes the entire bill,—all its statemonts. In
the bill the word “testimony” was used generally to des-
ignate or refer to the evidence, and in such connections
that it clearly meant “evidence;” from all of which we
must conclude to herein allow the word an extended
meaning or as employed in the stead of the proper term,
“avidence.” The meaning was obvious. Evidence was
intended, and the bill is not for the reasons advanced
inoperative. (Columbic Nat. Bank of Lincoln v. German
Nat. Bank, sipira.)

The attorneys for appellants state in their brief that
“there is no controversy between George Thompson, the
owner of the premises, and the several lien-holders. He
concedes they ave all valid liens for the amounts respec-
tively found due them under the decree. The lien-holders
join him in this appeal, as the title and priority of their
liens depend upon the homestead title of the defendant
(teorge Thompson.” The argunient is, in effect, that the
findings and decree of the district court are not sustained
by the evidence, or are contrary to the evidence. A care-
ful examination of the record convinces us that while a
finding for the main appellants would possibly have suffi-
cient of evidence to support it, the findings made on the
principal questions are not contrary to the evidence or
not unvarranted by it, and we will not disturb them.
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It is true, as contended by counsel for appellants, that
at the time these judgments became of effect George
Thompson had but an equitable title to the property,
which in this suit it is sought to subject to their satisfac-
tion, and the judgments were not liens on the equitable
itle (Nessler v, Neher, 18 Neb. 649; Pirst Nat. Bank of
Plattsmouth v. Tighe, 49 Neb. 299); but on June 26, 1895,
the legal title was conveyed by Hill to Thompson, and
the liens of the judgments attached; and, as we have be-
fore determined, the decision of the district court that
the homestead right was not shown must stand.

For the appeliants, the mechanic’s lien holders, it was
conceded in argument—see quotation herein from the
brief—that the questions of their liens and priorities,
relative to the judgments, depended entirely upon the
existence or non-existence of the homestead right of
George Thompson and his wife; and since this question
must be disposed of adversely to them, we need not fur-
ther discuss or adjudicate in regard to the rights of the
mechanic’s lien holders. The decree of the district court
must be '

AFFIRMED.

I, M. SACKETT v. CARROLL S, MONTGOMERY ET AL
EXEcurors.

°

FILED JANUARY 19, 1899. No. 8634,

1. Tote: TRANSFER. A note payable to a party or order may be
transferred by the Payee, without a commerecial indorsement,
by either an oral or a separate, distinct, written assignment,
thereof, followed by delivery, which wounld render the transferee
liable to any defenses against the original payee. '

2. Action on Note: Voip JupeumesT: Tiks Juprcata. A former judg-
ment on a note is not a defense to a subsequent action on the

same note, where the judgment was void for want of jurisdic-
tion over the person of the defendant.

ERRoR from the district conrt of Boone county. Tried
below before Kexpavy, I Agirmed,



VoL. 57] JANUARY TERM, 1899. 425

Sackett v. Montgomery.

Spear & Mack, for plaintiff in error.

James S. Armstrong, H. C. Vail, and Montgomery & Hall,
contra.

NORVAL, J.

Milton Montgomery sued TP, M. Sackett. and obtained
judgment against him on a promissory note executed by
the defendant and one John Dickenson, and payable to
Montgomery & Jaycox, or order. Two defenses were pre-
sented, namely, that plaintiff was not the owner of the
note, and that the payees had already obtained judg-
ment against both makers for the full amount due
thereon. Since the docleting of the cause in this court
the death of the plaintift below was suggested, and by
agreement of parties an order was duly entered reviving
the action in the name of his executors

As to the ownership of the note the evidence, without
contradiction, shows that at the date of the institution
of suit said Milton Montgomery was the owner of the
paper, and on his behalf it was produeced and introduced
in evidence on the trial. The note was payable to the
order of the payees, but did not contain their indorse-
ment. This fact, however, did not prevent an equitable
assignment of the paper to the decedent. A note paya-
ble to a party or order may be transferred by the payee,
without a commercial indorsement, by either an oral
or a separate, distinct, written assignment thereof, fol-
lowed by delivery, which would render the transferee
liable to any defenses against the original payee. (Doll
v. Hollenbeek, 19 Neb. 639; Colby ». Parker, 34 Neb. 510;
Gaylord v. Nebraska Savings & Ewxchange Bank, 54 Neb.
104; Marskey v. Turner, 81 Mich. 62; Benson v. Abbott, 22
S. E. Rep. [Ga.] 127; Thomson-llouston Eleetric Co. wv.
Capitol Electric Co., 56 Ted. Rep. 849.)

As to the plea of estoppel by reason of a former judg-
ment, the record discloses the following facts: On June
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15, 1894, which was prior to the bringing of this action,
Montgomery & Jaycox caused to be docketed a suit on
the note in question against both makers before H. C.
Vail, as a justice of the peace of Boone county. Sum-
mons was issued returnable on June 20. The day pre-
ceding the time fixed for the return of the writ John:
Dickenson, one of the makers of the note, appeared be-
fore the justice, waived process, and confessed that he
was indebted to the plaintiffs in the sum of $84.02 upon
said note. The justice inadvertently rendered judgment
against both Dickenson and Sackett for said suom.
Nearly a year afterward, at the request of the latter, and
for the purpose of correcting a clerical error merely,
the docket entry was changed to show a judgment
against Dickenson only. There is considerable discus-
sion in the brief of the power and authority to amend or
change the judgment entry, but in our view it is wholly
unnecessary to consider or pass upon the question. It
was shown that Justice Vail never acquired jurisdiction
over the person of Sackett; hence the judgment as
against him was a nullity, and constituted no bar to the
present action. (Colby v. Parker, 34 Neb. 510.) No re-
versible error appearing upon the face of the record the

judgment is
AFRIRMED.

JussiE L. COWHERD ET AL., APPELLANTS, V. JAMES B.
KircHEN, EXECUTOR, ET AL., APPELLEES.

FILED JANUARY 19, 1899. No. 8542,

1. Will: CONSTRUCTION: DISCRETION OF EXECTTOR: PAYMENT OF BE-
QUESTS: MORTGAGE: RESIDUARY LEGATEE. .\ testator made cer-
tain specific bequests in money, providing that the same should
be paid by the executor, in his discretion, either in cash, or in
shares in the capital stock of the Kitchen Brothers Totel Com-
pany at their par value, or part in cash and part in such shares
of stock at their par value, baving regard to the condition of
the estate and the circumstances of the legatees, or any of them,
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The rest and residue of the estate was bequeathed to J. B. K.,
stipulating in the will that “the said J. B. K. out of said residuz
of my estate to pay all the indebtedness of the Kitchen Brothers
Hotel Company, including a certain mortgage for $90,000.” Hcld,
The executor had the right to pay the specific bequests in stock
at its face value in lien of cash, and that the duty was not placed
on the executor, but upon the residuary legatee, to pay the in-
debtedness and mortgage of said company.

2. RESIDUARY ESTATE: LIEN oF MORTGAGE. The residuum
passed to the residuary legatee charged with the payment of
such indebtedness and mortgage.

3. : : . Whether the residuary legatee became

personally liable for said mortgage debt by procuring an exten-
sion of time of its payment, Qr by the acceptance of the bequest,
is not decided.

4. Executors: FINAL AccoUNT: DISCHARGE. The final account of an
executor should not be approved, and he be discharged, until
the trust has been fully executed.

1=

: DISCHARGE: PARTIES TO APPEAL. One cannot prosecute an
appeal from an order discharging an executor where he is not
prejudiced by the decision.

ATrEAL from the district court of Douglas county.
Heard below before AMBROSE, J.  Affirmed.

Herbert .J. Davis and Kennedy & Learned, for appellants.

~John C. Cowin, W. D. MeHugh, and George F. Pritchett,
contra.

NORVATL, J.

Richard Kitchen and his brother, James B. Kitchen,
were the equal owners, on November 20, 1889, of the
entire capital stock in the Kitchen Brothers Hotel Com-
pany, consisting of 500 shares each of the par value of
$1,000. The Paxton Hotel property in the city of Omaha
constituted the assets of the company. On that day
Richard Kitchen executed his last will and testament,
which contained, among others, the following provisions:

“Ninth. I give and bequeath to myv brother (harles
W. Kitehen, of Leadville, Colorado, twenty-five thou-
sand dollars ($25,000).
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“Tenth. I give and bequeath to each of his sons, my
nephews, Ralph Kitchen and Charles W. XKitchen,
Junior, five thousand dollars ($5,000), and to my niece,
his daughter, Jessie Cowherd, wife of W. 8. Cowherd, of
Kansas City, Missouri, five thousand dollars ($5,000).”

“Any or all of said legacies described in paragraphs of
this will numbered second, third, fourth, fifth, sixth, sev-
enth, eighth, ninth, tentl, eleventh, and twelfth may be
paid by my executor, in his discretion, either in cash or
in shares in the capital stock of the Kitchen Brothers
Hotel Company at their par value, or part in cash and
part in such shares of stock'at their par value, having
regard to the condition of my estate, and the circum-
stances of the legatees, or any of them; said legacies
shall be paid as soon as it can be properly done without
embarrassment to my estate, within three years after my
death. My executor is hereby duly aunthorized to assign
and transfer, or cause or authorize the transfer of any
of my shares in the capital stock of said company, to
carry out the provisions of this will”

#* L-2 * ¥ * * L 2 4 L4 »*

“Lastly. I give, devise, and bequeath to my brother
James B. Kitchen all of the rest, residue, and remainder
of my estate of every name and nature, real and personal,
the said James B. Kitchen out of said residue of my
estate to pay all the indebtedness of the Kitclien Broth-
ers Hotel Company, including that certain mortgage for
ninety thousand ($90,000) dollars, held by George War-
ren Smith, upon lots one (1) and two (2), block 138, in the
city of Omaha. In case of the death of said James B.
Kitchen before my decease, the rest, remainder, and resi-
due of my estate shall be disposed of as follows:

“Iirst. I'or the payment and satisfaction of all debts
and liabilities of every name and nature of the Kitchen
Brothers Hotel Company, including the said mortgage
to George Warren Smith for ninety thousand dollars
($90,000) and all taxes, assessments, or other incum-
brances upon its property.
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“Second. The residue, after satisfying said indebted-
ness and liabilities, shall be divided equally, share and
share alike, among all the other legatees in the will
named who shall survive me.

“I hereby constitute and appoint my brother James B.
Kitchen to be the executor of this my last will and testa-
ment, no official bond as such, or other bond, to be re-
quired of him. In case of his death before my decease;
or before the final settlement of my estate, then said
Ralph Kitchen to be such executor, no official bond as
such, or other bonds, to be required of him.”

On June 27, 1890, the testator died. His said will wag
duly admitted to probate in the county court of Douglas
county, and James B. Kitchen qualified as executor and
entered upon the performance of the duties of his trust.
The assets belonging to the estate, and which came into
the hands of the executor, consisted of a farm, two dia-
mond shirt-studs, and the 250 shares of stock in the
Kitchen Brothers Hotel Company. At the time of the
death of the testator the mortgage of $90,000 upon the
pr opelty of the company mentioned in the will remained
unpaid. The indebtedness secured by said mortgage was
not to become due until 1896, and prior to the maturity
thereof an extension of the time of payment for the
period of ten years was obtained by the directors of the
Kitchen Brothers Hotel Company, at the instance of
James B. Kitchen, and as yet said mortgage has not been
paid. The diamonds and farm were distributed accord-
ing to the provisions of the will. The executor also de-
termined and elected to pay the legatees the amount of
their several bequests in the shaves of stock of the
Kitchen Brothers Hotel Company at the par value
thereof in lieu of cash, as the will permitted him so to
do. He accordingly, within three years from the death
of the testator, delivered to each legatee, excepting cer-
tain minors, the requisite number of shares of said stock,
which at their face value equaled the amount of his or
her legacy, although two of them—Jessie L. Cowherd
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and Charles Kitchen, Jr.—declined to receipt in-full
therefor. Certain minors, whose bequests aggregated
$25,000, have been paid nothing under the will. The
executor, on February 26, 1894, filed in the county court
his final account, accompanied by a petition for final set-
tlement and discharge. In said account it was stated,
in effect, that there were in the hands of the executor,
belonging to the legatees to whom distribution had not
been made on account of their being minors, twenty-five
shaves of stock in the Kitchen Brothers Hotel Company
of the par value of $25,000 and a “balance on hand going
to residuary legatee, 137 shares at par, $137,000.” Sub-
sequently saill Jessie L. Cowherd and Charles Kitchen,
Jr., legatees named in the tenth paragraph of the will,
filed objections to the allowauce of the final report or
account of the executor and to his discharge, alleging, in
substance and effect, that the residuary bequest was by
the will charged with the payment of said mortgage, and
was made upon the express condition that James B.
Kitchen, out of the residuum, should pay all the indebt-
edness of the Xitchen Brothers Hotel Company, includ--
ing said mortgage; that the same had not been paid, but
on the contrary James B. Kitchen, as executor and as the
owner of one-half of the shares of stock of said company,
in 1893, procured an extension of the time of payment of
said mortgage until the year 1906; that after such exten-
sion he sent to the objecting legatees each five shares of
stock in said company as payment of their legacies under
the will; that they, upon receipt thereof, object to the
satisfaction of the legacies in that manner, for the reason
the indebtedness of the company, and especially said
mortgage debt, had not been paid or secured by James
B. Kitchen, whereby, they assert, they were entitled to
have the bequests paid in cash, nnless said mortgage in-
debtedness should be secured to be paid out of the residu-
ary bequests; and that notwithstanding all the indebted-
ness of said company, by the terms of the will, was to
have been paid out of the residuum, James B. Kitchen
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has paid the interest on the mortgage out of the assets
and funds of the corporation. The objecting legatees
brought the ten certificates for the shaves of stock into
the county court and offered t6 deliver up the same.
Upon the hearing-of the matter the county court did
not sustain the said objections, but affirmed the final
report of the executor, except as to the item of delivery
of stock to Jessie L. Cowherd and Charles Kitchen, Jr.;
ordered the executor to pay their bequests in the stock
of said company at its par value, provided that the same
shall be transferred to, and held by, them free from the
© $90,000 mortgage; appointed James B. Kitchen trustee
of the stock bequeathed to hin as residuary legatee, and,
upon taking the proper oath of office and the giving of a
bond for $35,000, conditioned to pay said mortgage debt
and interest out of the shares of stock bequeathed to
him as residuary legatee, the executor was directed to
transfer all of the shares of stock left as a residuum to
James B. Kitchen, as trustee, taking his receipt therefor;
and that upon the compliance with said order and decree
by the executor, and the presentation of proper vouchers
and report of his doings in the premises, he be discharg-d.
Jessie L. Cowherd and Charles Kitchen, Jr., prosecuted
an appeal to the district court, where pleadings were
filed by the appellants, the minor legatees and the ex-
ecutor, which it will be here unnecessary to summarize.
At the hearing that court allowed and approved the final
account of the execntor, adjudged and decreed that the
delivery of the ten shares of the stock to Jessie L. Cow-
herd and Charles Kitchen, Jr., by the executor. was in
full payment and satisfaction of their respective lega-
cies; that the executor assign and transfer to Ralph
Kitchen, as guardian of the minor legatees, twenty-five
shares of stock of said company in full payment of the
legacies due his wards; that the shares of stock left as
a residuum under the will be transferred by the executor
to James B. Kitchen, as trustee without bond, to be ap-
plied and appropriated first toward the payment of the
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indebtedness of the Kitchen Brothers IHotel Company,
as provided in the will, and the residue to the residuary
legatee; and that Jessie L. Cowherd and Charles Kitchen,
Jr., pay the costs of the appeal. They bring the cause to
this court for review on appeal. Numerous reasons are
presented why the trust has not been executed so as to
entitle the executor to be discharged.

The first argument of counsel for appellants is that
the primary intention of the testator was that the be-
quests should be paid in cash. Doubtless, Richard
Kitchen when he made his will supposed that the lega-
tees to whom specific sums were bequeathed would re-
ceive their respective shares in money; and not abso-
Iutely in shares of stock in the Kitchen Brothers Hotel
Company, else stock would have been specially be-
queathed unconditionally, instead of giving a certain
number of dollars to each legatee, as was in the first in-
stance plainly expressed in the will. But it is also
manifest from the reading of the entire provisions of
the will that the testator at the time he executed the in-
strument foresaw or contemplated that a contingency
might arise when the shares of stock in said company,
and which constituted bhis chief assets, would not be
worth their face value, and the payment of the bequests
in cash would embarrass his estate, or would not be so
advantageous to the several legatees, so that a discretion
or option was given the executor by the tenth paragraph
of the will to pay any or all legatees, to whom money was
bequeathed, either in cash or in shares in the capital
stock of said company at their par value, or part in cash
and part in such shares. I'rom the reading of the will
it is clear that the testator also contemplated that there
would not only be sufficient assets to meet all special
bequests, but there would be a residuum to go to the
residuary legatee more than sufficient to pay the entire
indebtedness of the Kitchen Brothers Hotel Company,
including the mortgage of $90,000 on the real estate.
The proofs show that at no time since the death of the
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testator, had the assets of the estate been converted into
cash, could a sufficient amount of money have been
realized to pay the special bequests dollar for dollar,
and there would have been nothing left for the resid-
uary legatee. The executor, being the residuary lega-
tee, naturally elected to pay the bequests in shares of
stock, as by the will he was given the right to do, be-
cause by that mode of payment there would remain of
the assets of the estate 137 shares of the stock of said
company to go to himself as the residuary legatee, sub-
ject to the indebtedness of the company, while a settle-
ment with the other legatees on a cash basis would have
exhausted the entire assets, and the residuary legatee
would have been deprived of any benefits under the will.
It is clear, and we so hold, that the executor was not as
a matter of absolute right required by the will to pay
the several bequests in cash.

It is next contended, if the legatees cannot demand
that they be paid in money, they were entitled to receive
stock in the condition in which the testator left it, with
the burden of the mortgage indebtedness removed. In
a qualified sense this is true. The residuum, or the bal-
ance of the estate after satisfying the special bequests,
the testator charged with the payment of the said moxt-
gage, but if the residuum shounld prove insufficient to lift
the debt thereby secured, then, to that extent, the stock
received by the legatees would necessarily be impaired
or depreciated in value. As we read and construe the
provisions of the will, it was not the intention of the
testator that the mortgage indebtedness of the Kitchen
Brothers Hotel Company should be first paid by the ex-
ecutor before the legatees could be compelled to accept
stock in payment of their bequests, because, by the terms
of the will, the legatees were to be paid within three
vears from the death of the testator, and the mortgage
debt, without the consent of the owner thereof, was not
payable within that period, as it was not to mature until
1896. This is true for another and better reason: The

32 '
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mortgage and other indebtedness of the company were
required to be paid, not by James B. Kitchen as execu-
tor, but by him as residuary legatee out of the residuum
or portions of the estate left to him. The language of the
will is explicit on that point. Tt reads: “I give, devise,
and bequeath to my brother James B. Kitchen all of the
rest, residue, and remainder of my estate of every name
and nature, real and personal, the said James B. Kitchen
out of said residue of my estate to pay all the indebted-
ness of the Kitchen Brothers Hotel Company,” ete. 1t is
plain that the duty and obligation of paying the mort-
gage in question was not placed on the executor, but
upon the residuary legatee, unless the residuary legatec
declined to accept the residuum under the provisions of
the will. In that event, of course, it would be the duty
of the executor to apply the residue of the estate first
towards the liquidation of the indebtedness of the com-
pany. The confusion arises from the fact that the residu-
ary legatee was named in the will as executor. Had
James B. Kitchen declined the appointment as executor,
and Ralph Kitchen been designated by the county court
to execute the will, it would do violence to the provision
of the will last above quoted to say that the said Ralph
Kitehen as executor was required out of the residuum to
pay said mortgage. The fact that the residuary legatec
and executor is one and the same person is no valid
reason for placing a construction on the will different
from that which would obtain if the executor were not
the residuary legatee. It is manifest that the testator
had the utmost confidence in the integrity of his brothes
James B. Kitchen, inasmuch as the latter was named in
the will as the executor, with the express stipulation
that no bond should be required of him as such. And
it is believed that the same confidence prompted the tes-
tator to give the residuum of his estate to James B.
Kitchen and anthorized and required him out of the same
to discharge the indebtedness of the Kitchen Brothers
Hotel Company. There is no provision in the will which
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makes it the duty of the éxecutor to see that the residu-,
ary legatee discharged the mortgage in question before
thie residue of the estate is turned over to him. On the
contrary, it is very evident that such was not the inten-
tion of the testator. James B. Kitchen, by the residuary
clause of the will, was required out of the residue of the
estate to pay the mortgage. He could not pay it out of
the residue of the estate before the same had come into
his hands. Manifestly this is so. And there could be no
residuum ascertained until all the legatees, other than
the residuary legatee, had received their portions of the
estate, especially in case the executor paid in cash, and
until the costs and expenses of executing the trust had
been met. This is too clear to require discussion; and it
logically follows that the executor, at any time within
the three years designated in the will, was authorized
to pay each specific bequest in stock without having
first satisfied the mortgage in question.

Another argument of counsel for appellants is that the
time of the pavment of the mortgage having been ex-
tended ten years, the executor was thereafter powerles
to pay the legatees in stock, and by such ‘extension he
became obligated to pay the bequests in cash. Counsel
for the executor, in reply to this contention, su goest that
the extension of the mortgage debt was not obtained by
James B. Kitchen, but by the directors of the Kitchen
Brothers Hotel Company. It is true it was their act,
but they were moved to do so by the insistence of James
B. Kitchen. Doubtless, it was the intention of the
testator that the residuary legatee should pay off this
mortgage at its maturity, but neither his failure so to
do nor the extension of the time for the payment of
mortgage debt deprived the execntor of the right to pay
the bequests in the shares of stock owned by the testator
in lieu of money, because it was not the duty of James
B. Kitchen as executor to pay the mortgage, nor did he
as executor obtain the extension. If the appellants
suffered loss by such extension or by the omission to
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pay the mortgage at its matarity, the courts are open
to afford them relief, but those matters are not sufficient
causes to prevent the settlement of the estate and the
discharge of the executor. ‘

Tt is urged that James B. Kitchen having accepted the
residue is personally liable for the mortgage debt. There
is no room to doubt that the 137 shares of stock received
" by him as residuary legatee is charged with the payment
of the mortgage, but whether by accepting the devise
he bécame individually bound to satisfy the mortgage,
principal and interest, we are not called upon to decide,
since if the contention of appellants on this point is well
founded, it would not prevent a discharge of the execu-
tor. They could enforce the payment of the mortgage
by a suit in equity against the stock or by an action at
law against the residuary legatee upon the implied
promise to pay it, if such a promise can be implied from
the acceptance of the residue of the estate.

We quite agree with counsel that the executor could
not properly be discharged until the trust has been fully
executed. The debts of the estate of Richard Kitchen
and the expenses of administration have been paid. All
specific legacies have been paid, except certain bequests
to minors, for whom at the time of the discharge of the
executor no guardian has been appointed. The residue
of the estate has been turned over to James B. Kitchen
as residuary legatee. The mortgage of the Kitchen
Brothers Hotel Company was not a debt of the deceased,
nor one, as we have already shown, which it was the
duty of the executor to pay. The will had been fully exe-
cuted, so far as it was within the power of the executor
to discharge the trust, save and except the legatees who
were minors have not been paid their bequest, and a dis-
charge of the executor should not have been mac - until
they were paid. But these appellants were not preju-
diced by the order of discharge, and it is elementary that
one cannot appeal from a decision, however erroneous,
which does not affect his substantial rights. (Burlington
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& A. R. R. Co. v. Martin, 47 Neb. oG) A Judgment of
affirmance will be entered.
ATFFIRMED.

IzvINE, C., not sitting.

NATIONAL MASONIC ACCIDENT ASSOCIATION V. GEORGE
I'. BURR.

FILED JANUARY 19, 1899. No. 8647.
1. Letters: PRESUMPTION OF DELIVERY. A letter duly addressed,

stamped, and mailed is presumed to have reached the addressee
in the usual course of the mails.

2. —: ———: EvipENCE. This presumption is not conclusive, but
may be overcome by proper evidence showing that the sendee
did not receive the letter.

3. DELIVERY: QUESTION 01 FAcT. Whether a letter mailed,

with the postage thereon prepaid, reached its dcstination in the
usual course of the mails is a question of fact to be delermined
from all the evidence adduced.

4. Conflicting Evidence: ReviEw. A finding and judgment based
upon conflicting evidence will not be disturbed on review unless
manifestly wrong.

5. Assignment of Error: MorioN FOR NEW TRIAL. An assignment in
a petition in error that there was error in overruling the mo-
tion for a mew trial is unavailing where such motion is based on
more than one ground.

6. Trial to Court: ERRONEOUS ADMISSION OF EVIDENCE: REVIEW. A
- judgment will not be reversed merely for the admission of in-

competent or irrelevant evidence in a cause tried to a court
without a jury.

7. Costs in Appellate Court: Cosrs BELow. Where, in an error pro-
ceeding, a judgment of reversal is entered in this court, the
plaintiff in error is entitled to recover his costs made in said
court from the defeated party. Those which accrued in the dis-
trict court abide the final determination of the cause.

ERrRroOR from the district court of York county, Tried
below before BATES, J. Affirmed. '
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Merton Mecker and O. B. Ayres, for plaintiff in error.
F. C. Power and George B. I'rance, contra.

NorvaAL, J.

This is the second appearance of the case before the
court. The judgment of the district court therein was re-
versed on the former hearing. (National Masonic Accident
Ass’n v. Burr, 44 Neb. 256.) On a new trial in the court
below the plaintiff again obtained a judgment, which the
defendant by this procceding seeks to reverse. A full
statement of the facts need not be now given, as they
may be found in the former report of the case. Suffice
it to say that the action was upon a certificate of mem-
bership issued by the defendant association to Burr, in-
demnifying him against damage resulting from accidents.
The defense interposed was that the certificate was not
in force at the time the injury was received, for the
reason plaintiff was then in default in the payment of a
certain assessment of $3 due and payable in accordance
with the terms of the certificate and the by-laws of the
association. The by-laws provided, substantially, that
it was the duty of each member, on the receipt of notice
of an assessment, to pay the amount thereof on or before
the time of maturity to the secretary of the association
at his office in Des Moines, Towa, and in the event of the
failure so to do the certificate should cease to be of any
force until revived by payment thereof. The association
"made an assessment of $3 upon each member, maturing
April 1, 1891, of which fact Burr was duly notified. He
received the injury which is the basis of the action not
earlier than noon on the 27th day of said month. Plain-
tiff asserted on the former trial in the court below, and
introduced evidence therein conducing to show, that
the assessment was duly paid prior to the accident, while
the association introduced evidence to establish that the
amount was not received by it until subsequent to the
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injury. Tt was the failure to submit this disputed issue
to the jury which wrought the reversal of the first Jll(]."
ment. On the retrial evidence was introduced by the re-
spective parties covering this question, and the finding
of the court thereon is now assailed as being unsupported
by the evidence. In fact this is the principal ground re-
lied upon by counsel for defendant below for securing a
reversal. Burr testified positively that he remitted the
amount of his assessment by check inclosed in a letter
properly addressed to the secretary of the association,
with the postage thereon prepaid, and deposited in the
post office at York on April 25, the Saturday preceding
the injury, and he is to some extent corroborated by the
testimony of Dr. J. B. Conway and John Huffman, who
stated under oath that they were present on that date
and saw Mr. Burr prepare the remittance in question.
That the check was subsequently received by Mr. Win-
gate, the secretary of the association, and accepted by
him as payment, is an admitted fact; but the testimony
of Mr. Wingate and Miss Ella I'rame is relied upon to
show, and each so testified, that it was not received at
the office of the defendant in Des Moines before the morn-
ing of April 29, which was subsequent to the accident.
Not only by the testimony of disinterested witnesses, but
by admissions contained in letters written by the secre-
tary of the asssociation, it was established beyond contro-
versy that a letter deposited in the post office at York,
this state, on a Saturday evening, or a Sunday morning,
properly addressed to a person in Des Moines, Iowa,
would, by the usual and ordinary course of mail, reach
its destination on the same Sunday evening or not later
than the following Monday morning at 8:30. The rule is
that a letter addressed, stamped, and mailed is presumed
to have reached the addressee in the usual course of the
mails. (Ucle v. Osborne, 33 Minn. 492; HeDermott b,
Jackson, 72 N, W, Rep. [Wis.] 375; Pepry v. German-
American Bank, 53 Neb. 89; Oregon Steamshyp Co. v. Otis,
7100 N, Y, 446; Stockton u_;.)_zh‘u_:‘c‘(\l- Harvester & Agricaltura]
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Works v. Houser, 109 Cal. 1; Ripley Nat. Bank v. Lalimer,
64 Mo. App. 321; Gaar v. Stark, 36 8. W. Rep. [Tenn.]
149; Kust Texas Five Ins. Co. v. Perky, 35 S. . Rep.
[Tex.] 1050.) This presumption, however, is not con-
clusive, but may be overthrown by proper evidence show-
ing that the sendee did not so receive the letter. It is
argued that the proofs adduced upon behalf of the de-
fendant were ample to rebut the prima facic case made
out by the plaintiff. We cannot so determine as a matter
of law. It was a question of fact for the trial court to
decide whether Burr’s remittance arrived at the office of
the secretary of the association in time to revive or rein-
state the certificate prior to the happening of the injury.
It has been held that testimony positively denying the
receipt of a written demand shown to have been properly
mailed, stamped, and addressed does not overcome the
presumption of law that it was received, but presents
a question of fact for the jury. (Moran v. Ablott, 50 N.
Y. Supp. 337. See London Assurance Corporation v. Rus-
sell, 1 Pa. Super. Ct. 320; KNingsland r. Ncwman, 36 N. Y.
Supp. 960; Ashley Wire Co. v. Ilinois Steel Co., 164 Tl
149.) The trial court was justified in holding that Burr’s
assessment was remitted to, and received by, the de-
fendant prior to the injury. It is true Wingate and Miss
I'rame testified positively that the letter inclosing the
check did not reach Des Moines until April 29, yet plain-
tiff introduced in evidence a receipt signed by tliis same
Wingate, bearing date April 28, acknowledging the pay-
ment of the assessment in question, and there was like-
wise introduced a letter written by Wingate to Burr un-
der date of December 30, 1891, in which it was stated
with reference to the payment of said assessment:
“Your check was received at this office on the morning
of April 28.” These statements do not harmonize with
the testimony given by Wingate when upon the witness
stand, and it was for the trial judge to determine.from a
consideration of the entire evidence whether the ex-
planation given by him and Miss I'rame relating to said
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matter was rcasonable, and whether they had or had
not truthfully testified. If the court regarded their tes-
timony as unreliable, which evidently it did, then the
plaintiff was entitled to recover. A finding for either
party would not be without evidence to support it. A
judgment based upon conflicting evidence will not be set
aside as lacking support in the proofs solely because
the reviewing court might have reached a different con-
clusion. (Central Neb. Nat. Bank . Cline, 51 Neb. 63;
Mcliinnis v. Kyd, 51 Neb. 282; Hamer v. McKinley, 51 Neb.
496; South Park I'mprorement Co. v. Baker, 51 Neb. 392.)

The assignment in the petition in error that the court
erred in overruling the motion for a new trial is una-
vailing, since said motion was based upon ten distinct
grounds. (Glaze v. Paicel, 40 Neb. 7382; Stein v. Vannice,
44 Neb. 132; Waz v. State, 43 Neb. 19; McCord Brady
Co. v. Hamel, 52 Neb. 286.)

Error is assigned for the overruling of defendant’s
objection to questions propounded by plaintiff to the
witness Conway. This assignment is not well" taken,
for the reason that the cause was tried to the court with-
out the assistance of a jury. (Sharmer v. Mclntosh, 43
Nebh. 509; Stabler v. (Gund, 35 Neb. 648; Whipple v. Fow-
ler, 41 Neb. 675; Tolerton v. McClure, 45 Neb. 368; Stover
v. Hough, 47 Neb. 789.)

The defendants filed a motion in the court below to tax
against plaintiff all the costs made therein on the first
trial, on the ground that the judgment had been reversed
by this court, which motion was denied, and the ruling
thereon is presented for review. No statute or decision is
cited to show that the ruling was erroneous. Section 595
of the Code of Civil Procedure declares: “When a judg-
ment or final order is reversed, the plaintiff in error
shall recover his costs, and when reversed in part, and
affirmed in part, costs shall be equally divided between
the parties.” Section 620 of the same Code provides as
follows: “Where it is not otherwise proviiled by this and
other statutes, costs shall be allowed of course to the
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plaintiff, upon a judgment in his favor, in actions for
the recovery of money only, or for the recovery of spe-
cific real or personal property.” Under the last section
quoted, were it not for the provisions of section 593,
plaintiff below would be entitled to his costs in the case
in both courts. But the two sections must be considered
together, and when thus construed, it is obvious that the
association should recover its costs made in this court
on the former heaving. (Republican Valley R. Co. v. Fink,
28 Neb. 397.) But it was not entitled to costs which ac-
crued in the district court prior to the rendition herein
of the judgment of reversal. The association was
awarded its costs made on the first hearing in this court,
while plaintiff’s costs in the court below were properly
taxed against the defendant. No reversible error ap-
pearing on the record the judgment is

AFPIRMED.

’ ATLEE HART V. GUS WEBER ET AL.
FiLEp JANUARY 19, 1899. No. 8659.

1. Assignments of Error. An assignment in a petition in error, “er-
rors of law occurring at the trial,” presents nothing for review.

: NEw TriaL. An assignment in a petition in error that
there was error in overruling the motion for a new trial is too
indefinite for consideration where such motion is based upon
several different grounds.

3. Conflicting Evidence: RrviEw. A verdict based upon conflicting
evidence will not be disturbed on review, unless clearly wrong.

4. Errors in Verdict: REviEw. Alleged error in the verdict wiil not
be considered on review when not raised either in the motion
for a new trial or petition in error.

Error from the district court of Dakota county.
Tried below before KEYSOR, J. Affirined.

Jay & Welty, for plaintiff in error.

Loly, Gardiner & Lohr and William P. Warner, contra.
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Norvai, J.

Atlee Hart instituted an action of replevin to obtain
possession of 125 bushels of corn and 75 bushels of oats.
The jury found the right of property and the right of
possession in the defendants. Plaintiff has prosecuted
error from the judgment entered thereon, alleging in the
petition in error: (1) the verdict is not sustained by
sufficient evidence; (2) verdict is contrary to law; (3)
errors of law occurring at the trial; (4) the court erred
in overruling the motion for a new trial.

The third assignment above set forth is insufficient
to present any question for review by this court. (Mur-
phy v. Gould, 40 Neb. 728; Houston v. City of Omuha, 44
Neb. 63; Mullen v. Morris, 43 Neb. 396; Wanzer v. State,
41 Neb. 238; Imhoff v. Richards, 48 Neb. 590; Boyd v.
Mains, 52 Neb. 314; Mc¢Cord v. Hamel, 52 Neb. 286.)

The fourth assignment is too indefinite for considera-
tion, since the motion for a new trial presented seweral
different grounds therefor. (Gluze v. Parcel, 40 Neb. 732;
Stein v. Vannice, 44 Neb. 132; Sigler v. M cConnell, 45 Neb.
998; Conger v. Dodd, 45 Neb. 36; Wax v. State, 43 Neb. 19;
McCord v. Hamel, 52 Neb. 286.)

It is not insisted here that the verdict is contrary to
law, but it is argued that the evidence is insufficient to
sustain the verdict. Plaintiff claimed the possession of
the property by virtue of a chattel mortgage given by
the defendants on ‘40 acres of wheat, * * (0 acres of
corn, ¥ * situatedon S. W. N.E.and W. { 8. E. and .
. 8. W. sec. 31, twp. 28, range 1,” to secure the payment
of two promissory notes,—one for $200 and the other in
the sum of $225. The defendants insist that both notes
have been paid in full. A perusal of the evidence pre-
served in the bill of exceptions satisfies us that the same
supports the finding of the jury for two reasons: In the
first place there is not a scintilla of evidence to show
that the property replevied is embraced in plaintiff's
mortgage, Mr, Hart, the plaintiff, was his only witness,
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and when interrogated by his counsel upon that subject
Ire frankly stated that he did not know whether the grain
seized by the writ of replevin was the same as covered
by his mortgage. Again, the evidence introduced by the
defendants, if true, established that the mortgage debt
_ had been paid in full prior to the commencement of the -
action. Plaintiff admits that the $200 note had been
paid, but he asserts, and his evidence tended to prove,
that a balance remained unpaid on the second note. The
evidence on the subject of payment was conflicting, and
the jury having determined that issue for the defendant
upon sufficient proof the verdict will not be molested.

It is finally insisted that the judgment should be re-
versed, because the verdict contains no assessment of
damages. As this question is not raised in the motion
for a new trial, nor in the petition in exvor, the objection
will be dismissed without further comment. (Frey v.
Drahos, 7 Neb. 194.)

The conclusion reached leads to an thrmance of the
judgment.

AFFIRMED.

CHICAGO, BURLINGTON & QUINCY RAILROAD COMPANY V.
GEORGE ENGLEHART.

FILED JANUARY 19, 1899. No. 8667.

1. Eminent Domain: RicHT or Way: Punric LAXDs: DAMAGES. No
provision of the constitution makes compensation for the ease-
ment a precedent condition to the right of the state to permit
a railroad company to construct and operate a line of road over
the saline or other public lands.

. Whether it is within the competency of
the legislature to donate to a railroad company a right of way
over the saline or other lands under the control of the state,
quare.

3. : EIgcrMENT, The owner cannot maintain ejectment

for land upon which a corporation has, with his prior assent
or subsequent acquiescence, constructed and put in operation
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a railroad used by it in its business as a common carrier of
freight or passengers.

: RAILROADS: COMPENSATION. A railrcad construc‘el
upon land with the permission or acquiescence of the owner be-
comes a permanent structure, and the resulting right to com-
pensation is a mere personal claim which will not pass to a
purchaser of the land, except under the terms of an express
grant

g .

Error from the district court of Lancaster county.
Tried below before Hary, J. Reversed.

J. W. Deweese and I, . Bishop, for plaintiff in error.
Frank A. Bochmcer and N. Rummons, contra.

Surnivax, J.

This was an action of ejectment brought by George
Englehart against the Chicago, Burlington .& Quincy
Railroad Company. The real estate in dispute is a strip
200 feet wide extending across forty acres of the saline
lands in Lancaster county. Continuously since 1879 this
property has been occupied and used by the defendant
and its predecessors in right as a roadway for their
trains.

The plaintift’s claim to possession is based on a con-
tract of purchase of the forty acres aforesaid obtained
from the state in 1894. Section 105 of chapter 16, Com-
piled Statutes 1897, declares: “Any railroad corporation
shall be authorized to pass over, occupy, and enjoy any
of the school, university, saline, or other lands of this
state.” By the same section the right of way is limite
to a width of 100 feet on either side of the center of the
track, and it is provided that upon filing with the secre-
tary of state, and with the county clerk of the county in
which the land is situated, a duly certified and ac-
knowledged plat of the line of the road, any such corpo- .
ration may enter upon the lands selected ard construct
its roadway. For two years from the filing of such plat
the railroad company is given a vested right in the land
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selected, surveyed, and platted, and is entitled to re-
ceive from the state a patent therefor upon making proof
to the satisfaction of the governor that its road has been
completed. It is further provided that “no subsequent
grant from the state to any other person or corporation
of any tract of land including such right of way * * *
so platted, and the plat thereof filed as aforesaid, though
not excepted in such grant, shall divest said railroad cor-
poration of their rights in the same under this act.” . The
defendant’s road was constructed and in operation
nearly a year before the plat contemplated by the statute
was filed with the secretary of state, or with the county
clerk of Lancaster county. No patent has ever been ob-
tained. Plaintiff contends that the original entry upon
the land was unlawful and that the company’s occu-
pancy of the property is that of a mere trespasser. The
obvious purpose of the legislature was to encourage rail-
road building by donating necessary easements over the
public lands. The state might insist on a strict compli-
ance with the methods prescribed for the acquisition of
a right of way, or it might waive them. In this case they
were waived. The substantial thing upon which the
right to a free easement depended was the construction
of the road. The other formalities appointed by the leg-
islature were technical, non-essential, and concerned
only the corporation and the state. The company and
its predecessors were in undisputed occupancy of the
property for more than fourteen years before the plain-
tiff obtained his contract of purchase. He had actual
and constructive notice of the defendant’s rights. The
state has never questioned, and does not now deny, the
lawfulness of defendant’s possession. It has, for nearly
twenty years, affirmed the company’s ownership by re-
ceiving taxes charged against the property as part of the
Burlington system in this state. The plaintiff cannot
now predicate a substantial claim upon the state’s
waiver of a technical right.

The doctrine is now settled by overwhelming authority
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that the owner cannot maintain ejectment for land upon
which a corporation has, with his prior assent or subse-
quent acquiescence, constructed and put in operation a
railroad used by it in its business as a common carrier of
freight or passengers. Public policy forbids the dis-
memberment of the road, and restricts the landowner to
the remedy provided by the statute for the assessment
of his damages. Discussing a question quite similar to
the one here under consideration Mr. Justice Shiras, in
Roberts v. Northern P. R. Co., 158 U. 8. 1, said: “The con-
clusion, therefore, seems warranted that, as to those por-
tions of the lands in question which are occupied and used
by the railroad company, the county, having stood by for
years and permitted the company to proceed in the con-
struction of its road and appurtenances at a vast expense,
and having accepted large sums as taxes, would be es-
- topped from interfering with the possession of the rail-
road company.” Inthe same opinion the author says: “It
has frequently been held that if a landowner, knowing
that a railroad company has entered upon his land and is
engaged in constructing its road without having com-
plied with the statute, * * * remains inactive and
permits it to go on and expend large sums in the work,
he will be estopped from maintaining either trespass or
ejectment for the entry, and will be regarded as having
acquiesced therein.” The same principle is declared in
7 Ency. PL. & Pr. 703, in the following language: “[f
the landowner, with knowledge of the facts, expressly or
impliedly consents to the otherwise unauthorized entry
upon and occupation of his land, or acquiesces therein,
or stands by and fails to object to or forbid such entry
and occupation, until the railroad is in operation, and
public interests are involved, and large amounts of
money have been expended, he will be estopped from
maintaining ejectment for the land.” TIrom an exami-
nation of a large number of the authorities cited we are
fully satisfied that the text-writer quoted accurately
reflects the decisions of the courts. The reason for the
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rule, to the extent that it 1ests upon um.ndor‘tmns of
public policy, is well and forcibly stated in a compara-
tively recent utterance of the supreme conrt of Indiana.
Llliot, J., delivering the opinion in Indiene B. & W. I.
Co. v. Allen, 113 Ind. 531, said: “Vast interests are often
involved in the maintenance of railroads. They are
charged with a public service, and a public character is
so strongly impressed upon them that courts exercise a
control over them much beyond that assumed over in-
dividual citizens. They are recognized as instruments
of interstate commerce, and, as such, are within the con-
trol of the federal congress. * * * They may exercise
rights under the power of eminent domain, because of
their public character.” Towns spring into existence
along their lines. Ifactories, elevators, and warehouses
are built upon them. The mails of the nation are car-
ried by them. They are common carriers of freight and
passengers. All these interests, and more, combine in
demanding that a citizen who Las stood by until after
the completion of a line of road has involved public in-
terests shall not be allowed to sever the line, and de-
stroy its efficiency, by wresting possession of part of it
from the company. The case does not stand upon the
ordinary doctrine of estoppel. The great principle of
public policy enters as an important factor and controls
the judgment of the court.”” Among the numerous cases
sustaining the conclusion reached that ejectment cannot
be maintained we cite: Taylor v. Chicago, M. & St. P. R.
('o., 63 Wis. 327; Nittell v. Missisquoi R. Co., 56 Vt. 109;
South & N. A. R. Co. v. Alabama & G. 8. R. Co., 102 Ala.
236; Scarritt v. Kansas City & S. R. Co., 127 Mo. 298;
Louistille, N. A. & C. R. Co. v. Beck, 119 Ind. 124.

There is another reason why plaintiff cannot succeed
in this case, nor in any other form of action. At the time
he obtained his contract of purchase the railroad was
being operated and was a permanent structure. If the
state had any claim against the company, it was a claim
for compensation. The easement was gone. The land
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was damaged, and any right to compensation resulting
from the injury accrued as a personal claim to the owner
of the fee. Such claim, irrespective of the statute above
quoted, would not pass to a purchaser except under the
terms of an express grant. (Meladden v. Jolhnson, 72 Pa.
St. 335; Schuylkill & Susquehanna N arigation Co. v. Decker,
2 Watts [Pa.] 343; 2 Wood, Railroads 994; Roberts v.
Northern P. R. Co., supra.) In the last mentioned case the
rule is stated as follows: “It is well settled that where a
railroad company, having the power of eminent domain,
has entered into actual possession of land necessary for
its corporate purposes, whether with or without the con-
sent of the owner of such lands, a subsequent vendee of
the latter takes the land subject to the burthen of the
railroad and the right to payment from the railroad com-
pany, if it entered by virtue of an agreement to pay, or
to damages, if the entry was unauthorized, belongs to
the owner at the time the railroad company took pos-
session.”

Considerable space is devoted in the briefs of counsel
to a discussion of the constitutional inhibition against
donations of the public lands to railroad companies,
private corporations, or individuals; but, for the pur-
poses of this case, it is unnecessary to decide whether the
grant of a free right of way is within the scope and pur-
pose of the provision, and so forbidden. The right of the
state to permit a railroad company to go upon its lands
and construct and operate a line of road thereon cannot
be seriously questioned. It is possible that the right to
compensation for such privilege cannot be waived or
abandoned, but if it cannot, then the state may enforce
such right whenever it chooses to do so. But, certainly,
one purchasing from the state a portion of the public
land incumbered with a railroad is not commissioned to
act in its behalf, nor substituted to its right. The judg-
ment of the district court is reversed and the cause re-
manded.

IRVERSED AND REMANDED.
33
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WILLIAM TACKABERRY & COMPANY ET AL. V. GILMORE

e

'
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& RUHL BT AL

FILED JANUARY 19, 1899. No. 8605.

Fraudulent Conveyances: INSOLVENCY: PREFERRING CREDITORS.

The right of a debtor in failing circumstances to prefer some
of his creditors is subject only to the limitation that the trans-
action resulting in the preference must be an honest one, and
not designedoto hinder, delay, or defraud other creditors.

IxTENT. The character of a transaction by which a creditor
obtains security from an insolvent debtor depends upon the mo-
tives of the parties thereto.

EvipExce. Frandulent intent is not deduced, in
such case, as an indisputable presumption from the taking of
excessive security. The question is one of fact, and mere dis-
parity between the value of the security and the debt secured
is a circumstance to be considered by the court or jury and
given such weight as it may deserve.

. Replevin: Issues: EvIpEXCE. In actions of replevin the vital ques-

tion for decision is the right of possession of the property in
dispute at the time the action was commenced; and, ordinarily,
the issue is to be determined on the facts as they existed when
the suit was instituted.

. Chattel Mortgage: Likx: ForecLosURE. The lien of a chattel mort-

gage is not divested, nor the mortgagee’s right of possession im-
paired, by any mere irregnlarity in the manner of conducting
the foreclosure sale.

. Replevin: AMENDMENT OF PETITION: REFEREE. A petition in an

action of replevin may be amended by alleging a special instead
of a general ownership of the property in litigation. Such an
amendment may be permitted by a referee to whom the case is,
by consent, referred with power to pass upon all questions of
Jaw and faect involved in the action.

. AMENDMENT OF AFFIDAVIT. The replevin affidavit may be
amended to conform to the allegation of ownership contained in
the petition. Such amendment may be allowed by the court
while the issues formed by the pleadings ave being tried before
a referee.

Error from the district court of Dakota county.

Tried below before NORRIS, J. Affirmed.
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W. K. Gantt, for plaintiffs in error.
John 1'. Spencer, George Conway, and Jay & Welty, contra.

StrLivax, J.

On November 22, 1892, Joseph Smith, a retail mer-
chant of Dakota county, made and delivered to Gilmore
& Rubl a chattel mortgage on his entire stock of mer-
chandise to secure an antecedent indebtedness amount-
ing to $1,150. Afterwards, on the same day, he executed
other mortgages covering the same property, one being
to the Homer State Bank to secure a claim of $100, one
to Arthur Sherlock for 250, and one to 8. A. Combs for
$275. On the following day another mortgage was given
by Smith to H. A. Jandt to secure a pre-existing indebt-
edness amounting to $1,525. These several mortgages
were filed in the office of the county clerk of the proper
county, and the mortgagees, by John E. Kavanaugh,
their duly constituted representative, took immediate
possession of the mortgaged property and, pursuant to
an agreement with the mortgagor, proceeded to sell the
same at private sale. Each mortgage, except the one
to Gilmore & Ruhl, was, in express terms, subject to
prior liens. On November 25, 1892, the whole of the
property in possession of Kavanaugh, as agent of the
mortgagees, was seized by W. H. Ryan, as sheriff of said
county, under an order of attachment issued in an action
brought by William Tackaberry & Co. against Smith in
the district court. Gilmore & Rluhl thereupon com-
menced this action of replevin and, under an order of
delivery issued therein, again obtained pessession of the
mortgaged property. The subsequent mortgagees be-
came parties to the suit by intervention. By agreement
between the litigants the cause was tried to a referee,
upon whose findings judgment was rendered against the
defendants. The petition in error contains thirty-four
assignments, but we will notice only those relied on in
the brief of counsel for defendants.



452 NEBRASKA REPORTS. [VoL. 57

Tackabex ry v Gllmore

The first contention is that the disproportion between
the amount of plaintiffs’ c¢laim and the value of the
property covered by their mortgage is so great as to
render the mortgage fraudulent and void. According
to the finding of the referee, which is amply sustained by
the evidence, the value of Smith's stock of merchandise
on November 22 was $2,370.15, or about twice the
amount of plaintiffs’ claim. This disparity between the
security and the debt secured was not of itself sufficient
to invalidate the morfeage. The right of a debtor in
failing circumstances to pay or secure some of his cred-
itors to the exclusion and prejudice of others cannot be
doubted. The right is, of course, subject to the limita-
tion that the transaction must be an honest one, and not
designed to hinder, delay, or defrand other creditors.
The motive of the parties is in all such cases the con-
trolling consideration. Iraudulent intent does not re-
sult as an indisputable presumption from the taking of
excessive security. It is a conclusion of fact to be de-
duced from the evidence given on the {rial. Section 20,
chapter 32, Compiled Statutes 1897, declares: “The ques-
tion of fraudulent intent in all cases arising under the
provisions of this chapter shall be deemed a question of
fact, and not of law.” In the case of Kilputrick-ICoch Dry
Gloods Co. v. McPhecley, 37 Neb. 800, it was said: “We are
not prepared to say that a mortgage would be fraudu-
lent solely because the value of the property mortgaged
was two, or even three, times greater than the debt.
Whether it would be, would be a question of fact for the
jury or trial court.” Other cases in which it was held that
excessive security is not conclusive evidence of fraud,
but only a circumstance to be considered for what it may
be worth by the trier of fact, are: Sherwin v. Gaghagen,
89 Neb. 238; Kilpatrick-Koch Dry Goods Co. v. Bremers,
44 Neb. 863; Grand Island Banking Co. v. Custello, 45 Neb.
119; rﬂpamd -Koch Dry Guoods Co. v. Slrauss, 45 Neb.
793. As it is not claimed that there was any evidence of
frand other than the fact of excessive security, we think




Vor. 57] JANUARY TERDM, 1899. . 453

Tackaberry v. Gilmore.

the referce was clearly right in his conclusion that the
mortgage to Gilmore & Ruhl was a valid instrument.

It is next insisted that all the proceedings in the fore-
closure of the mortgages were void for want of con-
formity with the provision of the statute requiring a
notice of the sale to be published or posted for a period
of twenty days. We neither perceive the relevancy of
this proposition nor concede its soundness. It must be
remembered that this was an action of replevin. The
main question to be decided—the question to which all
others were subordinate and incidental—was the right
of possession of the property at the time the action was
commenced. That issue was to be determined on the
facts as they existed at the beginning of the suit.
(Gillespic v. Broicn, 16 Neb. 457; Kay r. Noll, 20 Neb. 380
Fischer v. Burchall, 27 Neb. 245; Kilpatrick-Koch Dry
Goods Co. v. Stranss, supra.) The mortgages being valid,
they vested in the plaintiffs and interveners a right of
possession which could not be lost by any mere irregu-
larity in the manner of conducting the sale. Besides,
the defendants, having no lien on the property at the
time the agreement was made to waive the statutory
notice of sale, are not in a position to question the valid-
ity and effectiveness of that agreement. As general cred-
itors of Smith they could not assert a right in the prop-
erty which he had previously, and in good faith,
surrendered to other creditors.

Another complaint of the defendants is based on the
action of the referee in permitting the plaintiffs to amend
their petition by alleging a special instead of a general
ownership of the property. That such an amendment
was proper is settled by the cases of Swain v. Sarage, 55
Neb. 687, and Weich v. Milliken, 57 Neb. 86; and that
the referee had power to authorize it appears from the
fact shown by the record that he was, with defendants’
consent, “empowered to pass upon the questions of fact
and of law, and to pass upon all questions involved in
«aid case the same as though said case was tried by the

court.”
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A final objection to the judgment is grounded on the
fact that the court permitted an amendment of the affi-
davit in replevin while the cause was pending before the
referee. The first report of the referce was mot con-
firmed, and a second reference was ordered to try the
issues presented by the pleadings then on file.  After-
wards the court permitted an amendment of the affidavit
to conform to the allegation of ownership contained in
the amended petition. The propriety of the amendment
cannot be doubted, and neither can there be any serious
question touching the authorvity of the court to permit
it to be made. The referee under the second order of
reference was only given power to determine the issues
presented by the pleadings. Ie had nothing to do with
the affidavit, and it did not concern him whether one
had ever been filed. The case was before the court for
all purposes not included in 1he order of reference. It
had, therefore, the right to grant leave to amend the affi-
davit. How the amendment operated against defend-
ants has not been suggested by counsel, and does not,
upon reflection, occur to us. The case was tried upon
{he averments of the petition and not upon those of the
affidavit. The judgment is

ATFIRMED.

FIRST NATIONAL BANK OF CRETE V. BENJAMIN A, SMITH.
FILED JANUARY 19,1899. No. 8618.
Review: AFFIRMANCE. Where the conclusion reached by the jury

was the only one permissible under the evidence, the judgment
rendered on the verdict will be affirmed.

Error from the district court of Saline county. Tried
below before HastiNGs, J.  Affirmed.

I I. I'oss and W, R, Walson, for plaintiff in error.

. S. Abbott, contra.
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SULLIVAN, J.

This action was brought by Benjamin A. Smith in the
district court of Saline county to recover of the plain-
tiff in error the penalty imposed by the federal statute
upon national banks for charging and receiving for the
loan of money interest in excess of the authorized con-
tract rate. The law of the case was settled in a former
opinion reversing a judgment in favor of the bank.
(Smith v. First Nat. Bank of Crete, 42 Neb. 687.) On a
second trial of the cause the jury found specially that
the plaintiff had paid the defendant illegal interest in
the sum of $486.64, and returned a verdict for double
that amount. A motion for a new trial was overruled
and judgment rendered in favor of Smith for $973.28.

We will not specifically notice the several errors upon
which a reversal is claimed. That the special finding of
the jury is correct, and that the usurious transactions
in question occurred within two years before the com-
mencement of the action, is shown by the undisputed
testimony of Mr. Denison, the cashier of the bank. No
other conclusion than the one reached by the jury was,
under the evidence, permissible. The judgment is

AFFIRMED.

Jacos J. WELLER V. PETER NOFFSINGER ET AT.
TIT.ED JANUARY 19, 1899. No. 8622.

1, Wills: RiguTs CONFERRED BY Law: ErEcTioN. If the rights given
by a will are inconsistent with those conferred by the law, the
acceptance of the former is, by mnecessary implication, an aban-
donment of the latter.

. CoNDITIONAL DEVISE: TRUSTS: TITLE OoF EXECUTOR. A de-
vise, subject to a condition that the executor shall hold the
property in trust for a number of years and collect rents, pay
taxes, charges, and expenses incident to the proper care of the

\/ estate, and account annually to the beneficiary for the balance,
vests the legal title to the property in the executor,

2.
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¢ ALIiENATION. In such case a condition that
the devised property shall not be aliened or incumbered by the
beneficiary, or liable for his debts, during the existence of the
trust estate, is valid and enforceable.

Error from the district court of Richardson county.
Tried below before Srviy, J.  Affirmed.

Reavis & Rearis, for plaintiff in error.

References: Nelley v. Kelley, 50 NX. W. Rep. [Wis.] 334;
Roberts v. Ewccutors, 1 Disn. [0.] 180; Allen v. Craft, 109
Ind. 476; Sticers v. Garduer, 35 N. W. Rep. [Ia.] 516;
Van Osdell v. Champion, 62 N. W. Rep. [Wis.] 539; Jordan
v. Woodin, 61 N. W. Rep. [Ia.] 950; Little v. Giiles, 25 Neb.
313; Jugersoll’s Appeal, 86 Pa. St. 240; Docbler’s Appeal,
64 Pa. St. 9; Nichols v. Haton, 91 U. 8. 716; Page v. Way,
3 Beav. [Eng.] 20; Piercy v. Roberts, 1 Mylne & K. [Eng.]
4; Rippon v. Norton, 2 Beav. [Eng.] 63; Cropley v. Cooper,
19 Wall. [U. 8.] 167; Hart’s I'rusts, 3 De Gex & J. [Eng.]
202; Hanson v. Graham, 6 Ves. Jr. [Eng.] 239; Hammond
v. Maule, 1 Coll. [Eng.] 281; Burrill ¢. Sheil, 2 Barb. [N.
Y.] 471; Bayard v. Atkins, 10 Pa. St. 20; Provenchere’s
Appeal, 67 Pa. St. 463; Hanson v. Brawner, 2 Md. 102;
Nizon v. Robbins, 24 Ala. 669; Goodtitle v. Whitby, 1 Bur.
[Eng.] 234; Borastow’s Cuse, 3 Coke Rep. [Eng.] 21;
Mandleban v. MeDonell, 29 Mich. 78,

F. Martin and C. Géllespie, contra.

SULLIVAN, J.

This was an action of ejectment by Jacob J. Weller
against Peter Noffsinger and Robert Williamson. Both
parties claim under the will of Calista Blakeney, de-
ceased, which was admitted to probate in the county
court of Richardson county in 1891. The plaintiff relies
on a title derived from an execution sale of the interest
of Daniel IL. Blakeney and Tfrank L. Blakeney in the
property in controversy. The defendant. Williamson
claims to hold the title to the property in trust, and the
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other defendant is his tenant in possession. The rights
of the litigants depend upon a construction of the will
by which, in tlie first clause, the testatrix devised and
bequeathed to her husband, Daniel H. Blakeney, and to
her son, I'rank L. Blakeney, all her real and personal
property, subject to the following conditions: “I wish
all my just debts and taxes to be paid. I wish, and it
is my will, that Robert Williamson, of said Nemaha
precinct, hold said property in trust, and as trustee for
my said husband and my said son, until my son, the
said Frank L. Blakeney, shall arrive at the age of thirty
(30) years. And then the said property, all the real and
personal property belonging to my said estate, shall be
divided equally between my said husband, Daniel Blake-
ney, and my said son, Frank L. Blakeney, each to share
equally and alike in the division of the same, and the
same to be theirs, their heirs and assigns, forever, In
the interval of time intervening between my death and
the date when my said son, I'rank I. Blakeney, shall
reach the age of thirty (30) years, as above, it is my will
that the said trustees shall collect the rents, issues, and
profits of my said estate and divide the sum remaining,
after paying all taxes, charges, and expenses incident to
the proper care of said estate, equally between my said
husband, Daniel Blakeney, and my said son, Frank T.
Blakeney. But neither my husband nor son shall be per-
mitted or allowed to further incumber said estate, or
put any charge or licn upon the said estate during said
interval of time that shall intervene between my death
and the period when my son Frank shall reach the age
of thirty (30) years, as aforesaid. Nor shall said estate
be subject to any debts contracted by either my said hus-
band or son, other than the said balance in the hands
of said trustee after paying said charges and expenses,
taxes, ete.” The will also declaves that the testatrix in-
tended thereby “to put said property in trust as above”
until her son should reach the age of thirty years, at
which time it is provided the entire estate “shall be
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and vest” in the husband and son and be divided equally
between them.

The first proposition for which plaintiff contends is
that, as purchaser at the execution sale, he acquired the
title of Daniel Blakeney, as tenant by the curtesy, of
the property in dispute. We do not think he did. By a
written indorsement on the will Daniel H. Blakeney
consented to its provisions, and by his subsequent con-
duct he very clearly renounced the rights secured to him
by the statute. In McBride’s Estate, 81 Pa. St. 305, it is
held that the husband’s right of curtesy is lost by joining
in, or consenting to, a will made by his wife. And in
Tobias v. Ketchum, 32 N. Y. 324, it was decided that if the
rights given by the will are inconsistent with those con-
ferred by the law, the acceptance of one is, by necessary
implication, an abandonment of the other. While the
provisions of the will in favor of Mr. Blakeney are not
expressly declared to be in lieu of curtesy, yet there is
such manifest repugnance between his testamentary and
his statntory rights that both cannot possibly co-exist.
By accepting the benefits of the will he elected to sur-
render his rights under the statute. To hold otherwise
would defeat the obvious purpose of the testatrix in dis-
posing of her property. The trust in favor of Williamson
and an estate by curtesy in Blakeney could not stand to-
gether. To the claim that Blakeney could not release
his estate by curtesy to the prejudice of creditors, it is
only necessary to remark that the record before us does
not disclose that he had any er edltms at the time the
release became effective.

The next contention, and the one upon which plaintiff
mainly relies for a reversal of the judgment against him,
is that the Blakeneys, the execution defendants, were
invested with the legal title to the land in question, and
that Williamson, as trustee, took nothing more than a
right to collect the rents, pay taxes, make repairs, and
account annually for any surplas remaining in his hands.
To this proposition we cannot assent. It is true Mus.
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Blakeney did not, in express terms, grant the legal title
to Williamson, but her intention tlmt he should possess
it is shown in the most unmistakable manner. “No rule
of law is better settled, or more in accord with good
. sense than that which requires the intention of the tes-
tator to be ascertained from a liberal interpretation and
comprehensive view of all the provisions of the will. No
particular words, no conventional forms of expression,
are necessary to enable one to make an effective testa-
mentary disposition of his property. The court, without
much regard to canons of construction, will place itself
in the position of the testator, asc orhun his will, and, if
lawful, enforce it. “The devise to the husband and son is
declared to be subject to the condition that Williamson
shall “hold said property in trust and as trustee” until
I'rank shall reach the age of thirty years. The trustec
is to collect the rents, pay the taxes, charges, and ex-
penses incident to the proper care of the estate, and ac-
count for the balance. The trust is to continue until
1901, and then “vest absolutely.” The declaration that
the property is to vest absolutely at a fixed date denotes
with moral certainty the intention of the testatrix that it
should not so vest before that time, and is alone sufficient
to warrant us in holding that the execution defendants
never possessed the legal title to the land in contro-
versy. But there is another imperative reason for the
conclusion, and that is, that Williamson could not
eftectively discharge the duties imposed on Lim by the
will without being invested with the legal title. In
Tobias v. Ketchum, supra, it is said: “The authority to
rent and lease, to repair, and to insure, by neCessary
implication, vests the trustees with the legal title. They
must not only execute leases, but enforce them; put in
tenants and dispossess them, the proper performance of
which requires the title of the estate. So to repair there
must be such a right of entry and control in the trustees
as to give them complete dominion; and to insure in-
volves the necessity of ownership, for the policy must be
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taken in the name of the trustees.” Speaking of cases in
which the whole estate is apparently given to the bene-
ficiary and there is no direct devise to the executors, Mr.
Pomeroy, in his work on Equity Jurisprudence, says:
“The doctrine is settled that, in dispositions of such a
nature, although there is no devise in terms to them,
the authority conferred by the will upon the executors
to lease, rent, repair, insure, pay taxes, assessments, and
interest, and otherwise manage the trust property, and
to pay over the net income to the devisees or legatees,
necessarily carries the legal title to the executors, and
creates an express active trust in them. It is a familiar
doctrine that where land is conveyed or devised to trus-
tees, and they have active duties to perform, they take
the legal estate. 'The converse is also generally true,
that wherc active duties are prescribed for executors,
which could not be performed unless the legal estate is
vested in them, they are in fact made trustees and neces-
sarily take the legal estate for the purposes of the trust.”
(2 Pomeroy, Equity Jurisprudence sec. 1011. Sece, also,
Brewster v. Stryler, 2 N. Y. 195 Legyett v. Perkins, 2 N. Y.
297; Meek v. Bliss, 87 Ta. 610.)

But it is strenuously insisted in the brief filed for the
plaintiff that, if the legal title vested in Williamson,
the purpose of the devise, and of the inhibitions against
alienation, being to keep creditors at bay, contravenes
public policy and is absolutely null. Again we feel con-
strained to differ with the learned counsel. It has long
been the scttled doctrine of the English courts that one
to whom real estate has been devised cannot enjoy its
beneficial use freed from the claims of his creditors. But
it is also a well established rule of the same courts that
a devise of land in trust with a condition that the estate
of the heneficiary shall be divested by an attempt to
convey it, or an attempt by creditors to seize it for the
satisfaction of their claims, is valid and will be enforced.
The doctrine is grounded upon the idea that the right of
alienation is a necessary incident of a freehold estate,
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and that public policy forbids that one should enjoy even
the fruits of a benefaction to the exclusion of his credi-
tors. “A disposition to a man until he shall become
bankrupt,” says Lord Eldon, “and after his bankruptey
over, is quite different from an attempt to give to him for
his life, with a proviso that he shall not sell or alien it.”’
(Brandon v. Robinson, 18 Ves. Jr. [Eng.] 433%.) It is ac-
cordingly held in England that the beneficial interest
of the cestui que trust is liable for the payment of his
debts, and that testamentary vestrictions intended to
secure to him the enjoyment of an estate with immunity
from his creditors are ineffective. To this rule a con-
siderable number of the American state courts are com-
mitted, and it is supported by a dictum of Mr. Justice
Swayne in the case of Niclhols v. Levy, 5 Wall. [U. 8.]
433. It is clear, however, that the current of modern
decisions in this country does not follow thc English
rule. The right of alienation is no longer regarded as
an inseparable incident of a life estate, and the distinc-
tion pointed out by Lord Eldon is deemed a mere re-
finement which forbids by direct means the accomplish-
ment of a purpose which is permitted by circuity and
indirection. In Pennsylvania, Missouri, and Tennessee
the rule has been distinctly repudiated, notwithstanding
it had been either adopted or countenanced by earlier
decisions in those states. And in the case of Nichols v.
Eaton, 91 U. 8. 716, Mr. Justice Miller delivering the
opinion of the court said: “But the doctrine that the
owner of the property, in the free exercise of his will in
disposing of it cannot so dispose of it, but that the object
of his bounty, who parts with nothing in return, must
hold it subject to the debts due his creditors, though
that may soon deprive him of all the benefits sought to
be conferred by the testator’s affection or generosity, is
one which we are not prepared to announce as the doc-

trine of this court. * * * XNor do we see any reason
in the recognized nature and tenure of property a'il'd. its .
transfer by will why a testator, who gives without any
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pecuniary return, who gets nothing of property value
from the donee, may not attach to that gift the incident
of continued use, of uninterrupted benefit of the gift duar-
ing the life of the donce. Why a parvent, or one who
loves another and wishes to use his own property in se-
curing the object of his affection as far as property can
do it, from the ills of life, the vicissitudes of fortune,
and even his own improvidence or incapacity for self-
protection, should not be permitted to do so is not readily
perceived.” In Shankland’s Appeal, 47 Pa. St. 113, it
was held that a trust to collect rents and pay over the
same to the son of the testatrix during the term of his
life, without being subject to his debts, was an active
trust; that the legal estate was vested in the trustee and
that no act of the cestui que trust, or of his creditors, could
deprive him of the income. Other decisions affirming
the validity of trusts like the one here in question are:
Hyde v. Woods, 94 U. 8. 523; Smith v. Towers, 69 Md. 77;
Lampert v. Haydel, 96 Mo. 439; Barnct¥s Appeal, 46 Pa.
St. 392; Broudway Nat. Bank v. Adams, 133 Mass. 170;
Nickell v. Handly, 10 Gratt. [Va.] 336; Leavitt v. Beirne,
21 Conn. 1; Popc v. Klliott, 8 B. Mon. [Ky.] 56; Canmpbell
v. Foster, 35 N. Y. 861; Jourolmon v. Massengill, 86 Tenn.
81; Barnes v. Dow, 59 Vt. 530; Thackara v. Mintzer, 100
Pa. St, 151.

Our conclusions are that the devise to Williamson
vested in him the legal title to the real estate described
in the will; that the inhibitions against aliening and
incumbering the property are effective; that the pro-
vision of the will excluding creditors neither trenches
upon their legal rights nor infringes any principle of
public policy; that the judgment under which plaintiff
claims was not a lien on the land and that the sheriff’s
deed to him conveyed no title. The judgment of the dis-
trict court is

: AFFIRMED.
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WiILLIAM FELLERS V. SERENA PENROD.
FILED JANUARY 19, 1899. No. 8662.
1. Note: WANT or CONSIDERATION. Iixcept as against a bona fide pur-

chaser for value before maturity, want of consideration is a good
defense to an action on a negotiable promissory note.

3

. Note of Decedent: LiapiLiTy oF Winow. A widow does not become
personally liable upon the note of her deceased husband by mak-
ing a voluntary partial payvment thereon.

3. Conflicting Evidence: REview. A verdict rendered upon substan-
tially conflicting evidence will not be disturbed.

- Irror from the district court of Pawnee county.
Tried below before BusH, J. Ajfirmed.

E. A. Tucker, for plaintiff in error.
Joln B. Raper and H. C. Lindsay, contra.

SULLIVAN, J.

This action was brought by William Fellers against
Serena Penrod in the county court of Pawnee county,
and thence appealed to the district court, where, upon a
trial to a jury, a verdict was returned and judgment ren-
dered in favor of the defendant. By this proceeding in
error Ifellers brings the record here for review, alleging
various reasons why the judgment should be reversed,
but relying mainly on the proposition that the verdict
is not supported by sufficient evidence. Tle purpose of
the suit was to recover on two promissory notes executed
by the defendant to the plaintiff. The answer alleged a
want of consideration and that the notes were given to
take up other notes executed by James Dobson, a former
husband of the defendant. It appears from the evidence
that James Dobson died in 1887, and that at the time of
his death he was indebted to the plaintiff upon two prom-
issory motes; that these notes were not filed as claims
against the estate of the deceased; that the defendant
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voluntarily made small payments upon them; that they
were barred by the statute of limitations and could not
be enforced as claims against the estate of Mr. Dobson
at the time the notes in suit were given. It is perfectly
clear that the partial payments made by the defendant
upon the old notes would not be alone sufficient to render
her liable to IFellers for the payment of the balance due
thereon. And it is equally certain that such payments
did not operate as an extension of the time for filing the
notes as claims against the Dobson estate. Indeed, it
seems to have been well undersiood by both parties that
the old notes were not collectible out of the estate of the
maker at the time the new notes were given. But it is
contended that the plaintiff refrained from pursuing his
remedy against the estate, in the county court, in con-
sideration of the defendant’s promise that if he would so
refrain, she would herself assume the indebtedness and
pay it. Defendant expressly denies that any such agree-
ment was ever made, and thus is raised the only material
issue of fact in the case. This issue was submitted to
the jury upon conflicting evidence, and the jory having
spoken the controversy is ended. The judgment is

ATFFIRMED.

JAMES BARRY ET AL. V. STATE OF NEBRASKA, EX REL.
Ropor.pHUS M. HAMPTON, ET AL.

TFILED JANUARY 19, 1899. No. 10187.

Mandamus to County Board: Sprciar ELEcTION: COUNTY SEAT. An
action of mandamus may be maintained to require a board of
county commissioners to order a special election for the purpose
of voting upon the removal of a county seat, if a proper petition
for such election has been presented and the refusal of the
prayer of the petition is the exercise of an arbitrary or capri-
cious authority.

.Error from the district court of Box Butte county.
Tried below before WESTOVER, J.  Affirmed.
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Francis . Hamer, W. . Todence, Montgomery & Hell,
and J. K. Porter, for plaintiffs in error.

N. K. Griggs, L. A. Berry, and R. C. Noleman, contra.

Ryax, C.

By their petition in error two of the three county com-
missioners of Box Butte county complain of an order
of mandamus of the district court of said county whereby
the board of county commissioners of said county were
required to convene on July 18, 1898, and call a special
election to deterinine whether or not the county seat of
said county should be relocated at Alliance. There are
various errors alleged, but they all depend upon the force
of the last, which is that the said court erred in assuming
jurisdiction and in issuing the writ of mandamus.

On March 15, 1898, there was filed in the office of the
county clerk of said county a petition asking for the
submission above indicated. On this petition were 6350
names, and in the petition itself these were described as
the names of resident electors of said county, and, ex-
cept in three instances, the purported place of residence
of the petitioner was given. With this petition there
was filed the certificate of the county clerk showing that
at the November election, 1897, the total number of votes
cast in said county was 932. On Mareh 15, 1898, there
was filed in the office of said clerk a written objection
to the aforesaid petition, in which, in general terms, it
was alleged that the petition was not signed by resident
electors of said conuty equal in number. to three-fifths
of all the voters in said county at the last general elec-
tion held thervein; that the names of many persons ap-
pearing on said petition were not signed by said persons
and their names were placed thereon without authority;
that many petitioners were not electors of the county;
that many purported signatures were fictitious; and
that many signers were minors, and others disqualified

34
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to vote or sign the petition. This written objection was
signed by Alonzo Sherwood and forty-six other persons,
and in it there was a prayer for at least sixty days to
enable proof to be obtained of the objections urged and
to permit of the filing of a definite answer and specific
objections. There were objections to this delay. On
April 11, 1898, Sherwood and Calvin J. Wildy interposed
objections to the jurisdiction and authority of the board
to proceed, in which objections were recited the former
proceedings; the fact that no notice had been given;
the further inability of said parties, by reason of lack
of time, to thoroughly investigate the names of peti-
tioners; the allowance of time till May 9, 1898, which
the board had given and reciting that the order of the
district court requiring the board to meet on April 11,
1898, had been made without notice to Sherwood and
Wildy and without giving them an opportunity to be
present in said court to contest the application for a
writ of mandamus. Sherweod and Wildy also averred
in their remonstrance that the said order of the district
court was null and void and was without jurisdiction
because no error or appeal proceedings had been prose-
cuted by the relator in said mandamus proceedings from
the order of the board postponing the hearing of the pe-
tition till May, 1898, and because an appeal from the
mandamus order was in course of prosecution to the su-
preme court, and because the then present sitting of the
board was neither a regular nor a special session regu-
larly called. This remonstrance was objected to by the
petitioners because it sought to procure the board to
violate the order of mandamus made by the district
judge. Thereupon, by an affidavit of R. C. Noleman, one
of counsel for petitioners, proof was tendered of Lis resi-
dence for more than ten years in the county, and that
having examined the petition it was found to contain the
names of more than 600 duly qualified electors of said
county personally known to said affiant to be duly quali-
fied. On April 12, 1898, there was filed in said county
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clerk’s office a remonstrance signed by about 500 per-
sons. These parties simply expressed the disfavor with
which they regarded the proposed removal of the county
seat. On the same day Henry J. Winten and Frank
Shimek filed an answer, as it was styled, in which they
represented that the petition had not been signed by resi-
dent electors equal in number to three-fifths of 1he voters
of the county cast at the preceding gencral election, and
that a remonstrance of more than two-fiftths in number
had been filed; that some names to the petition had been
obtained by bribery and fraud; that some were forgeries;
that many who had signed the petition had signed the
remonstrance; that many had failed to give their age,
the place or duration of residence in the county; that
many had signed more than once; that many petitioners
were minors and not legal resident voters, and that
many signatures were fictitious. There were filed objec-
tions to the sufficiency of this showing, followed by the
written withdrawals of individual names from the pe-
tition. On April 14, 1898, the board ot county commis-
sioners convened, heard evidence, and on the next da ¥y
two of the members of the board concurred in finding as
follows: “On consideration of the petition, the answer
thereto, and the remonstrance filed herein, and the evi-
dence, the board of county commissioners find that
thirty-five of the resident electors who signed said peti-
tion afterward signed a remonstrance objecting to the
calling of a special election for the purpose of submitting
the question of the relocation of the county seat to the
voters of this county; that the names of two persons who
signed said petition appear twice on said petition; that
fifteen other persons who signed said petition and have
not signed said remonstrance have entered lands outside
of the county under the homestead laws of the United
States and now claim their residence on said land; that
six other persons who signed said petition have removed
from Box Butte county since signing the same; that
Christ Hornberg, whose name appears upon said peti-
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tion, did not sign the same or authorize his name to be
placed thereon; that 110 other persons who signed said
petition are not resident electors of Box Bufte county
and were not when they signed said petition; and that
said petition is not signed by resident electors of Box
Butte county equal in number to three-fifths of the votes
cast herein at the last general election.” Tt was there-
fore ordered that the prayer of the petition be ddenied.
George W. Duncan, a member of the board of commis-
sioners of Box Butte county, filed what might aptly be
styled his minority report of findings, on which he
reached the conclusion that the prayer of the petition
should have been granted. These were the facts shown
by the petition for a mandamus in the district court, of
which the transcript in this court covers about sixty-five
type-written pages. Necessarily the above abstract of
the facts is incomplete, but it shows with sufficient full-
ness the matters involved. The respondents by their
answer asserted the correctness of the findings which
had been made by them; assailed the sufficiency of the
averments of the petition for a mandamus; denied that
jurisdiction of the subject-matter of the action existed
in the district court; alleged the pendency of error pro-
ceedings to review the orvder refusing to call a special
election and denied the power and jurisdiction of the dis-
trict court, by mandamus proceedings, to review alleged
errors or control the judicial discretion of the board of
county commissiones.

Cn the hearing on June 13, 1898, there were made the
following findings: “The court, after hearing the evi-
dence adduced by the respective parties, and being fully
advised in the premises, does find that the allegations
of the relator’s petition are true. The court further finds
that the petition presented to the county commissioners
of Box Butte county, Nebraska, asking for the calling
of the special clection for the purpose of voting upon
the relocation of the county seat of said county was in
due form of law; that the same was signed by more than
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three-fifths in number of the votes cast in the said county
at the last preceding general election held in said county
in November, 1897; that at said election there were cast
in said county a total of 952 votes, and no more; that
said petition, as presented to said board, contained the
names of 638 qualified voters of Box Butte county who
had signed the same; that the respondents, without au-
thority of law and without any objection having been
made to the said petition or any petitioner named
thereon, in mauner and form as required by law, did
strike from said petition 169 names without any author-
ity therefor.” On the above findings the court adjudged
that a writ of mandamus should issue to the county
board of Box Butte county commanding the restoration
of the names rejected from the petition and forthwith
the calling of an election as prayed in the said petition.
Afterward there was overruled a motion for a new trial,
to which order there was due exception taken.

As intimated in the outset, the question which, in our
opinion, is the pivotal one in this case is whether the
court had jurisdiction to enter the order in this court
assailed. In State v. Crabtree, 35 Neb. 106, a writ of man-
damus issued to compel a board of county commissioners
to call a special election for the relocation of a county
seat upon a willful refusal to do so after the petition
provided by law had been presented. It is urged that in
that case the board withdrew its opposition and practi-
cally assented to the order, but this is not important,
for consent could not confer jurisdiction beyond the
powers of the court. In Stete w. Smith, 57 Neb. 41,
jurisdiction of the subject-matter of an action is defined
as the power to hear and determine the cause. That
was an application for a mandamus to compel the re-
spondent, as county clerk of Buffalo county, to print the
official and sample ballots for the general election in
November, 1898, without the names of J. M. Tasterling
and Emery Wyman as nominees of the democratic party
for representatives of the fifty-cighth district in the legis-
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lature. These candidates had not been nominated in a
convention, but had been nominated by a managing com-
mittee in which the convention had vested the power to
supply vacancies in the ticket which might occur after
the convention had adjourned. The committee assumed
to name the aforesaid candidates in a proper contin-
gency, and the county clerk was about to print their
names on the official and sample ballots. The writ of
mandamus was asked to prevent this, and was granted
on the theory that the members of the committee had
not been legally notified to meet to consider the necessity
of making the nominations which the county clerk was
about to recognize. The reasoning in this case fully jus-
tifies the right of the district court to interfere as it did
by mandamus in the case at bar. Again, in Jackson v.
State, 57 Neb. 183, there was by this court recognized
the right of a party to a writ of mandamus whereby an
order of the faculty denying Lim the right to attend the
State Normal School was held ineffective against the
relator’s son, and this was upon the theory that the or-
der of exclusion was an arbitrary or capricious exercise
of authority. In that case it was very zealously urged
that to issue a writ of mandamus was to control judicial
discretion and irregularly to review a decision of a board
acting within the scope of its aathority. This challenge
called forth a full and satisfactory consideration of the
objections urged, both in the light of principle and of
authority. In the conclusion of his opinion HARRISON,
C. J., said: “There was herein alleged the deprivation of
a valuable right for which the damages could not be
estimated with any accuracy or certainty, and for the
wrong committed there was no adequate remedy at law.
This record discloses no reason for the refusal to allow
the relator’s son to continue in the school as a pupil. A
reason mayv have existed, but it was not shown. So far
as this record discloses, there was an arbitrary exercise
of power or autherity on the part of the faculty, a re-
jection of the pupil because the parties willed it should
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be s0; no exercise of judgment or discretion in the mat-
ter, but a mere operation or putting into effect a desire.”
In view of the full consideration this question receiv edl
in the cases just referred to it is unnecessary again to
elaborate the views of this court upon the same subject.
We think the district court was justified in finding from
the evidence that the order of the boavd of county com-
missicners was an arbitrary or capricious exercise of
authority. The writ of mandamus was therefore prop-
erly issued and the judgment of the district court is ac-
cordingly
: AFFIRMED.

WILLIAM McVEY V. STATE OF NEBRASKA.
TILED JANUARY 19,1899, No. 10412,

1. Tnformation: CriMES. In an information the Janguage, “then and
there * # #* did make an assault upon one William I". Wilcox
with a certain pistol loaded with gunpowder and one leaden bul-
let and then and there him ¥ * % did shoot,” in effect charg.s
both the assault and the shooting to have been done with a p stol
loaded as described.

o. Malice. “Malice,” in it8 legal sense, denotes that condition of mind
which is manifested by intentionally doing a wrongful act with-
out just cause or excuse. It means any willful or corrupt in-
tention of the mind. Following Housh v. State, 43 Neb. 163.

3. Erroneous Ruling: RETRACTION: REVIEW. A ruling, if erroneous,
cannot be availed of if so seasonably retracted that by such rui-
ing no prejudice could result to the party complaining of it.

4. Witnesses: INDORSEMENT oF NAME: INForMaTION., Teslimony
purely rebuttal in its nature may be given by a witness whose
name is not indorsed upon the information.

5. Instructions: CoNsTRUCTION: REVIEW. Instructions should be con-
sidered as an entirety, and where, without conflict, they correctiy
state the law which should govern the jury in its deliberations,
no criticism will be available which counts upon the fact that
one instruetion covers but a part of the entire ground.

. ALIBI. Where an alibi and its effect were correctly stated
_in an instruetion, no harm will be preﬁumgd from the fact that in

6.
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referring to it the court descriptively said that an alibi is a part
of the defense.

: PRESUMPTION OF INNOCENCE: EvVIDENCE. Where the court
instructed the jury that the presumption of innocence continues
with the accused until his guilt is established by the evidence
beyond a reasonable doubt, leld not prejudicially erroneous to re-
fuse to further instruct that such presumption is a matter of
evidence. Following Bartley v. Stale, 33 Neb. 310,

ERROR to the district court for Douglas county. Tried
below before BAKER, J. Affirmdd.

W. 8! Shoemaker, for plaintiff in error.

C. J. Smyth, Attorney General, and W. D. Oldham,
Deputy Attorncy Gencral, for the state.

Ryan, C.

The information upon which plaintiff in error was
tried in the district court of Douglas county contained
two counts. These were alike, except that in the first
the felonious intent charged was to kill. In the second
the intent was to wound. With plaintiff in error there
was tried George Bradshaw, who was acquitted, as was
also plaintiff in error on the first conut, but he was con-
victed on the second. The offense in this count was thus
charged: “That the said Willie Mc¢Vey and George
Bradshaw, on the said 21st day of May, 1897, then and
there being in the county and state aforesaid, then and
there, unlawfully, feloniously, and maliciously, did make
an assault upon one William P. Wilcox with « certain
pistol loaded with gunpowder and one leaden bullet and
then and there him, the said William P. Wilcox, un-
lawfully, feloniously, and maliciously, did shoot, with
intent then and there and thereby him, the said William
P. Wilcox, unlawfully and feloniously to wound, con-
trary to the form of the statutes,” etec,

It is urged on behalf of plaintiff in error that while the
above language charges an assault with a certain loaded
pisto] there is no allegation descriptive of the weapon
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with which the shooting was actually done. We think
giving a fair construction to the language quoted it is
equivalent to charging that with a certain loaded pistol
the accused made an assault upon and shot William P.
Wilcox. An indictment of the form above quoted may
be found sanctioned in Warren’s Ohio Criminal Law,
page 260, and in Wharton’s Precedents of Indictments
and Pleas, 4th edition, page 253.

It is next insisted that there should not have been
admitted any evidence showing an intent to rob, for,
it is urged, section 16 of the Criminal Code does not cover
that intent, but requires that the aet shall be done ma-
liciously, to constitute a crime. 1laving laid down these
propositions counsel for plaintiff in error argues that
there was no malice, for, to use his language: “The tes-
timony of Dr. Wilcox shows that he did not know the
plaintiff, hiad never seen him before, and, of course, had
no trouble with him at any time before the alleged shoot-
ing.” TFor a definition of the word “malice” as used in
criminal codes counsel is referred to oush v. State, 43
Neb. 163, wherein it is said that: “‘Malice,” in its legal
sense, denotes that condition of mind which is mani-
fested by intentionally doing a wrongful act without just
cause or excuse. 1t means any willful or eorrupt inten-
tion of the mind.”

On the trial there were efforts to show that subsequent
to the time when the assault was made, counsel for
plaintiff in error and other persons, under substantially
the same conditions as to time and locality, had unsuc-
cessfully attempted to recognize individuals. We shall
. not determine whether or not this kind of testimony was
admissible, nor whether or not the alleged errors were
saved by due exceptions, for, later, permission was given
to introduce the proffered testimony, and all of it the
plaintiff desired was admitted.

In the trial it was developed that when plaintiff in
error commanded Wilcox to throw up his hands the
latter struck him in the mouth with his fist. When Wil
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cox testified he stated that he found a contusion on the
lip of plaintiff in error after his arrest. 1'or the accused
it was testified that when Wilcox, for the purpose of
identification, made a physical examination of the ac-
cused, he did not remark the existence of an abrasion.
On rebuttal it was proper to contradict this testimnony
as was done. Again, on rebuttal it is insisted there was
error in permitting Mrs. Beesen, whose name was not on
the information, to testify that from her place of busi-
ness across the street she observed the movements of
the accused and of several parties who testified that
McVey was at his mother’s residence until after the as-
sault took place. To meet the testimony of these parties
Mrs. Beesen nccessarily described acts of the accused
previous to the timne of the assault and testified that
with the aid of the electric and gas light in the locality
she could see these parties with such clearness that after-
wards she identified them. It is possible that some of
lLier testimony might have been offered before that of the
accused, but clearly the nature of the defense rendered
her testimony admissible.  Before the examination of
Mrs. Beesen began there was a general objection to her
testimony, except as to matters in rebuital, and the court
announced that her testimony must in its nature be
strictly rebuttal. She did nct westify to seeing the shoot-
ing, nor to any fuct from which it was inferable that the
accused did it. The testimony she gave was strictly re-
buttal; hence it was not required that her name should
bhave appeared on the information. (Stefe v. fluckins,
23 Neb. 309; Luger v. State, 49 Neb. 434.)

It is urged that there was error in giving the Gifth in-
struction, for the reason that in said instruction there is
no requirement that the shooting be malicious to con-
stitute the offense charged. In the first instruction there
is a summary of the second count of the information,
and in this summary malice is a very prominent factor.
In the third instruction there are the provisions of the
statute which McVey was accused of violating, and of
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the offense charged, as has already been indicated,
malice is an essential ingredient. The fifth instruction
expressly requires proof of the wounding being done as
charged in the second count of the information,—that -
is, maliciously. These instructions, taken together,
could not have left the jury in doubt as'to the necessity
of showing ‘“malice” as we have already defined that
term, and the rule is that all the instructions should be
read together. (Burtley v. Stale, 53 Neb. 310, 73 N, W.
Rep. T44.)

In one instruction the court spoke of an alibi as a part
of the defense of the accused, and this, it is claimed, left
the jury free to infer that an alibi, if successfully es-
tablished, amounted to but a fraction of a defense. We
do not think this is reasonable. The court, in general
terms, described the accusation, and in as general a way
referred to the defense. The jury could not have un-
derstood the criticised reference to an alibi as differing
from a statement that the defense was sought to be es-
tablished by proving an alibi, for, after referring to an
alibi the court correctly defined it, and it would be a
reflection upon the intelligence of a jury to suppose, if
the accused showed when the offense was committed he
was absent from that locality, nevertheless, that it was
possible for him to have committed it. When to the
word “alibi” the court added the definition of that term,
it was as though the instruction had stated that, as a
part of his defense, the accused has introduced evidence
to show that when the offense was committed he was
absent and so could not have done that with which he
is charged. No juror is so obtuse as to be unable to un-
derstand, that, when a person is accused of shooting
another on the street, proof that the accused was, at the
time, in a house at such distance that he could not have
done the act cliarwed constitutes a complete defense;
in other words, that if lie could not have done the act it
must be presumed that he did not do it.

There was offercd on behalf of the accused an mstruc-
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tion that if the proof with reference to an alibi left a
reasonable doubt in the judgment of the jury as to the
guilt of the accused, there should be an acquittal. This
- instruction was refused, and properly so, for on its own

motion the court had given an instruction to the same
effect. : .

It is urged that there was error in the refusal to give
the third instruction asked on behalf of the accused.
It was as follows: “In the absence of evidence to the
contrary, the law presumes every one charged with the
commission of a crime to be innocent, and this legal
presumption of innocence is a matter of evidence, to the
benefit of which the defendants are entitled in this case.”
In its second instruction the court used this language:
“You are instructed that the defendants have been ar-
raigned on said information and have pleaded not guilty,
and the plea of not gnilty by the defendants casts upon
the state the burden of establishing by evidence all the
material allegations in said information, as hereinafter
explained to you, beyond a reasonable doubt, before you
would be warranted in returning a verdict of guilty
against them. The law presumes the defendants inno-
cent, and this presumption continues throughout the
trial until they are proven guilty beyond a reasonable
doubt.” In respect to an instruction which embodied
the same principle as that found in the one requested
and refused this court, in Bartley v. State, supra, said:
“The request is in accord with the holding in Long v.
State, 23 Neb. 33, 36 N. W. Rep. 310, where it was stated,
following Garrison v. People, 6 Neb. 285, that the legal
presumption of innocence was a matter of evidence to
the benefit of which the accused was entitled. The same
principle embraced in this request was laid down in the
sixth instruction given in the case at bar by the court
on its own motion, which reads thus: ‘The law raises
no presumption against the defendant. On the contrary
the presumption of law is in favor of his innocence. This
presumption of innocence continues through the trial
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until every material allegation in the information is es-
tablished by the evidence to the exclusion of all reason-
able doubt.” (Garrison v. Pceople, supra.) The instruction
in that case to which the defendant took exception read:
‘And if, after you shall have carefully examined tle evi-
dence in this case, you shall be able to reconcile it with
the innocence of the prisoner, it will be your duty, as no
doubt it will be your pleasure, to acquit him.’ This
court held that the language quoted fully recognized the
rule that the legal presumption of innocence is a matter
of evidence. The twenty-first instruction in the case at
hand is no less favorable to the accused than the one
requested by him; hence he was not injuriously affected
by the refusal to give the instruction tendered.” There
is no necessity to further amplify the propositions above
stated. In the case at bar the court instructed the jury
that the presumption of innocence continued throughout
the trial until the accused were proved guilty beyond
a reasonable doubt. If the instruction had been given
as requested, nothing would thereby have been accom-
plished, except that the jury would have had the theory
given them that this presumption was in the nature of a
matter of evidence; in other words, a different name
would have been given the presumption, without modify-
ing the weight which the jury were required to accord to
it.

It is complained, finally, that the judge did not em-
body certain affidavits proposed as a part of the bill of
exceptions. Without considering whether in any case
such a question could be decided by this court it must
subserve every present purpose to say that the proposed
amendments could have cut no figure in this case, for,
in the view which we have taken, the question sought
to be presented is immaterial.

There are no other questions argued in the brief, and
the judgment of the district court is

ATFIRMED.
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NEw LiNCOLN HOTEL COMPANY, APPELLEE, V. STUART
SHEARS, IMPLEADED WITIL JOHN L. CARSON ET AL,
APPELLANTS, AND JACOB E. -MARKEL, APPELLEL.

FILED JANUARY 19, 1899. No. 8552.

Landlord and Tenant: L1EN For RENT: LiEN oF CHATTEL MORTGAGE.
A lease executed October 16, 1890, contained a provision that it
should operate as a lien on all the personal property of the
lessees at any time in or upon the demised premises, to secure
payment of rent. The building leased was in process of erection
for use as a hotel and was not completed until January, 1891,
The furniture was ordered for the hotel after the lease had been
made, and because of delays in finishing the building was not
placed in the hotel until in December, 1890, and January, 1891.
In January, 1895, there was rcnt unpuid, and the lessees’ suc-
cessors mortgaged the furniture to secure debts by them owing
to other parties who were aware of the above noted provision in
the lease. Held, That the mortgagees were entitled to the first

. lien upon the furniture mortgaged.

APPEAL from the district court of Lancaster county.
Heard below before Harr, J. Reverscd.

J. H. Broady and Harwood, Ames & Pettis, for appel-
lants. _—

Pound & Burr, Wharton & Baird, and A. W. Field, contra.

Ryan, C.

This action for the foreclosure of an alleged lien by
virtue of a provision in the lease hereinafter described
was successfully prosecuted in the district court of Lan-
caster county. The First National Bank of Lincoln and
the personal representatives of John L. Carson have ap-
pealed from the decree whereby the mortgage to the
bank and Carson was found and decreed junior and sub-
ject to the lien of the New Lincoln Hotel Company,
which has succeeded by assignment to the rights of the
Lincoln Hotel Company, the original lessor. TFrom the
fact that briefs have been filed only on behalf of the
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-aforesaid bank and the personal representatives of Car-
son as appellants, and of the New Lincoln Hotel Com-
pany and Jacob E. Markel as appellees, we assume that
the controversy is between those parties alone, and hence
shall content ourselves with quoting and describing such
findings of the district court as affect the interests of
these parties in this appeal. These findings were as fol-
lows: ' '

“l. On the 16th day of October, 1890, the Lincoln Ho-
tel Company, a corporation, by lease of that date, de-
mised certain premises, to-wit, the Hotel Lincoln, in
the city of Lincoln, Nebraska, to Samuel Shears and
Jacob E. Markel for a term of ten years from the 1st day
of December, 1890, to the 1st day of December, 1900.

“2. The lease contained the following provisions, to-
wit: That upon the non-payment of the whole or any
part of the said rental at the time when the same as
above is promised to be paid, or upon violation or non-
fulfillment of any of the covenants of this lease, the
said party of the first part may, at its election, either
distrain for the rent due and damages sustained and
shall have a lien upon all the personal property of the
party of the second part at any time in or upon the said
premises for the payment of rent.and for the security
of each and every covenant herein contained, and the
party of the first part may also declare this lease at an
end and recover possession as if the same were held by
forcible detainer. The said party of the second part
hereby waives any notice of such election or any demand
for the possession of the said premises.

“3. On the 16th day of October, 1890, the building was
in process of erection and was not ready for occupancy
as a hotel until after January 1, 1891.

“4. By an oral agreement between the parties to said
lease, rent did not commence until January 15, 1891,
and none of the property of the lessees involved in this
suit was placed in said building until after December 1,
1890.
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“5. In the latter part of October, 1890, Shears and
Markel, the lessees, placed with Dewey & Ntone, of
Omaha, an order for furniture, amounting to over $11,-
000 in value, for the Lincoln Hotel, and the same was
placed therein by them, mainly in the month of Decein-
ber, 1890. Said lessees, on the 28th of October, 1890,
placed with the Union Porcelain Works in Greenport,
L. 1., an order for chinaware for said hotel, stamped “The
Lincoln, which chinaware was delivered to said lessees
at Brooklyn, N. Y., December 3, 1890, and thereafter
placed by them in said hotel. On November 6, 1890, said
lessees placed an order with Reed & Barton, of New
York and Taunton, Mass., for silverware for the Hotel
Lincoln, which, in value nearly $1,600, was delivered to
said lessees at Taunton, Mass., and shipped from there
to said Iessees at Lincoln, December 20, 1890, and Jauu-
ary 10, 13, 14, 1891, and was placed in said hotel on ar-
rival at Lincoln. On November 8, 1890, said lessees
placed with the John Van Range Company, of Cincin-
nati, Ohio, an order in value over $1,500 for ranges, boil-
crs, and culinary utensils for the Hotel Lincoln, shipped
November 26, 1890, from Cincinnati, and on arrival
placed in said hotel, where all said personal property
has since remained and now is.”

“9. The Lincoln JTotel Company, a corporation, said
lessor, on or about the day of April, 1893, sold its
said hotel property to the plaintiff in this suit and as-
signed its said lease to the plaintiff,

“10. A copy of the said lease and assignment was by
the plaintiff filed in the office of the county c¢lerk of Lan-
caster county on the 24th day of January, 1893.

“11. Rent to the amount of $10,500, to-wit, from the
1st day of December, 1893, to the 1st day of March, 1893,
is due to plaintiff from defendants.”

Mary P. Shears and Stuart Shears had succeeded to
the rights and liabilities of Samuel Shears and Jacob E.
Markel before I'ebruary 2, 1895, and on that day exe-
cuted a chattel mortgage on all the personal property
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in the Lincoln Hotel to secure a note owing by thein to
John L. Carson and another note owing by them to the
IMirst National Bank of Lincoln. The amounts of these
notes are indicated in the conclusions of law hereinafter
set forth. This mortgage was filed for record on the
day of its execution. It was found by the court that the
bank and Carson had actual netice of the provision by
which the hotel sought to create a lien for rent before
said ledse was recorded.

Upon the facts found there were the followi ing con-
clusions of law:

“First. The plaintiff is entitled to a valid and subsist-
.ing and first lien upon all the personal property of
Shears and Markel, in the possession of Shears & Shears
in the Hotel meoln on the 1st day of March, 1895, for
the sum of $10,500 with interest at seven per cent f101n

said 1st day of Mavch, 1895.

“Second. That the defendants the IFirst National Bank
and John L. Carson have a valid and subsisting and sec
ond lien upon said personal property contained in sfud
hotel,—the said bank for the sum_of $4,489.80, with in-
terest at ten per cent from Februzuy 14, 1896, and the

said Carson for the sum of $3,126.81, with ten per cent
from the 15th day of February, 1896.

“Third. That the defendants Hargreaves Brothers
have a valid, subsisting, and third lien upon said prop-
erty for the sum of $1,053.19, with interest at the vate
of seven per cent per annum from Augunst 23, 1895.

“IFourth. That said liens are due, unpaid, and plaintift
and said defendants are entitled to have said liens fore-
closed and said property sold according to law.”

In accordance with the above findings and conclusions
the lien of the hotel company was declared paramount
to that of the bank and the representatives of Carson,
and the question which we feel called upon to determine
is whether or not this adjustment of priorities was cor-
rect. The appellees insist that the provision of the lease
quoted in the second finding of fact operated as though

35
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a lease had been made October 16, 1890, contemporane-
ously with which there had been executed a chattel mort-
gage to secure payment of the rent, upon all the per-
sonal property of the lessee at any time in or upon fhie
demised premises, and we shall accept this assumption
as being correct. While this lease was of date October
16, 1890, it is evident from the findings hereinbefore
quoted that not until afterwards was any of the per-
sonal property ordered or selected for use in the hotel.
All of the property was sent upon orders placed in other
cities than Lincoln, and the delivery in Lincoln was de-
layed by reason of the unfinished condition of the hotel
building until in December of 1890 and January of 1891.

The appellees insist that there is no party to the record
who can question the validity of the provision for the
reservation of a lien in the lease, because the bank and
Carson were mortgagees with notice and were not, there-
fore, mortgagees in good faith. We cannot see that the
validity of the provision of the lease is affected by this

~consideration. 'Whether or not a chattel mortgage or
its eqmvalent can be made so as to affect future acquired
property is a questlon entirely dependent upon general
principles independent of statute.

The case most directly in point for the appellees is
Wright v. Bircher, 72 Mo. 179. The scope of that opinion
is accurately reflected in that pertion of the syllabus
which is as follows: “The proprietors of a hotel took a
lease for a term of years upon an unfinished building to
be used when completed as part of their hotel. The rent
was payably monthly. The lease was to commence, or
take effect, on the first of the month after the comple-
tion of the building. It contained a stipulation that all
fixtures, furniture, and other improvements should be
bound for the rent. Yhen the lease was signed, the
house was unfurnished, but before it took effect, certain
furniture and fixtures had been placed in the house,
Held, that the stipulation created a lien, valid at least
in equity; that this lien was for the full amount of the
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rent reserved and not simply for any portion that might
from time to time become delinquent, and that it had
priority of a mortgage given after the lease took effect,
but before any rent became delinquent, to a person hav-
ing knowledge of the existence of the stipulation.”

While we cannot approve the conclusion re ached, there
is in the opinion such a fair statement of the attitude
of the courts with reference to the validity of a lien in
the case stated that we shall borrow the language of
Henry, J., premising, howey er, that we have examined
the numerous cases cited by counsel in this case and
not noted in the opinion from which we quote, with the
result that they serve but to increase the number of
citations which might have been made in support of one
or the other of two lines of cases. The language which
we borrow is as follows: “One of the principal questions
discussed by counsel relates to the validity of a sale or
mortgage of goods and chattels not in esse at the date of
the mortgage or sale. One might write a volume, if
inclined, to review all of the adjudged cases on the sub-
ject. We are not so inclined, and deem it necessary only
to state what we regard as the conclusion reached by
the best considered cases. It has been frequently and
ably discussed, both in English and American courts,
and highly respectable authorities might be cited in sup-
port of either of the opposite views urged by the respec-
tive counsel here. The earlier English and American
duthorlt]es we think, sanction the doctrine contended
for by the counsel of Nannie M. Wright [the mortgagee].
(Jones wv. Richardson, 10 Met. [Mass.] 488; Moody wv.
Wright, 13 Met. [Mass.] 17; Gardner v. McEwen, 19 N.
Y. 125; Head v. Goodwin, 37 Me. 187; Barnard v. Euton,
2 Gush. [Mass.] 294; Winslow v. Merchants Ins. Co., 4
Met. [Mass.] 306; Codman v. I'recinan, 3 Cush. [ Mass.] 306;
Otis v. Sill, 8 Barb. [N. Y.] 108; Lunn . Thornton, 1 Man.,
Gran. & Scott [Eng.] 379. The doctrine maintained in
most of the cases was clearly stated in Otis v. Sill, and
was, substantially, ‘that a grant of goods not in exist-
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ence, or which do not belong to the grantor at the time
of the execution of the deed, is void, unless the grantor
ratify the grant by some act done by him with that view,
after he has acquired the goods; that an assignment of
‘property to be acquired in future, if valid in equity, is
only valid as a contract to assign when the property
shall be acquired, and is not an assignment of a pres-
ent interest in the property, and if enforced in equity,
can only be enforced as a right amder the contract, and
not as a trust attached to the property as against the
creditors of the assignor or mortgagor; that the mort-
gage of such subsequently acquired property can only
be regarded as a mere contract to give further mortgage
on such property, binding on the mortgagor personally,
and the only remedy of the mortgagee on such contract
is as a general creditor.’

“The broadest contrary doctrine was announced by Mr.
Justice Story in Mitchell v. Winslow, 2 Story [U. 8.C.C.]
630, in the following language: ‘It seems to me a clear re-
sult of all the authorities that wherever the parties, by
their contract,intended to'create a positive lien or charge,
either upon real or personal property, * #* #* wyhether
it is then in csse or not, it attaches in equity as a lien or
charge upon the particular property as soon as the as-
signor or contractor acquires a title thereto, against the
latter and all.persons asserting a claim thereto under
him, either voluntarily or with notice, or in bankruptcy.”
This has béen followed by this court in the case of
Page v. Gardner, 20 Mo. 508; in New York in the case
of Seymour v. Canandaigua & N. I'. R. Co., 25 Barb. 305,
in which Otis v. Sill, supra, was cited and distinetly dis-
approved; also in Sillers v. Lester, 48 Miss. 5265 Benjamin v.
Elmira R. Co., 49 Barb. [N. Y.] 441; Brett v. Carter, United
States district court of Massachusetts, reported in 8 Cen-
tral Law Journal 286; JMorrill r. Noyes, supreme court of
Maine, reported in 3 Am. Law Reg. (n. s.) 18, 56 Me. 458;
and in England in Langton v. Horton, 1 Hare 549;
Holroyd v. Marshall, 9 Jur. (n. s.) 213; Wihitworth v, Gau-
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gain, 3 Hare 416; Dowuglass v. Russell, 1 Mylne & K.
488. The opinion of the court in Morrill v. Noycs, de-
livered by Davis, J., is an able review of the authorities,
and states the doctrine more clearly and precisely than
any other case to which our attention has been called.
It does not recognize the validity of mortgages of mere
contingencies, or sales or mortgages of property which
‘the mortgagors might purchase if they should purchase
any,” but the sale or mortgage must relate to property
then in contemplation of the parties to be purchased or
acquired by the vendor or mortgagor.” In line with
the adjudicated cases in the class led by Mitchell v. Win-~
slow the supreme court of Missouri held the provisions
of the lease operated to create a lien for the entire rent
and not for installments as they fell due monthly, and
gave that lien a precedence over the chattel mortgage
made on the personal property after it had been placed
in the hotel building.

By the above quotation having pointed out the con-
flict which exists, it remains now to indicate the group
in which this court, by its opinions, has placed itself. In
Lanphere v. Loice, 3 Neb. 131, the judgment under consid-
eration had been rendered by the district court over
which Chief Justice LAKE was presiding. The opinion in-
this court was therefore expressed by but two judges,
for whom Gaxrr, J., said: “Can a valid charge be made
upon a thing not in existence? I think it cannot. It is
a very ancient rule of law that a man cannot grant or
charge that which he has not; and in Jones v. Richardson,
10 Met. [Mass.] 488, it is said that this ‘is a maxim of
law too plain to need illustration and which is fully sup-
ported by all the authorities.’” (4 Bacon, Abridgment of
the Law 514, Grants, D, 2; Codman v. Precman, 3 Cush.
[Mass.] 309; 2 Kent, Commentaries 703; Head v. Goodwin,
87 Me. 187; Rolinson v. Macdonnell, 5 Maule & Selw.
[Eng.] 228; Chynoweth v. Tenney, 10 Wis. 400.) This doc-
trine is applied to mortgages of goods which may be sub-
sequently acquired by the mortgagee; it is equally ap-
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plied to sales of personal property and rights of property.
(Chesley v. Jossclyn, T Gray [Mass.] 490; Rice v. Stone,
1 Allen [Mass.] 569.)”

In Cole v. Kerr, 19 Neb. 553, it was held that a mort-
gage executed, delivered, and properly recorded March
30, 1882, purporting to convey “40 acres of wheat, 30
acres of oats, now growing, 75 acres of corn, to be
planted, and 50 acres of broom-corn, to be planted,
tended, and delivered in Juniata,” conveyed no title or
lien upon the corn as against the levy of an execution
of date November 25, 1882, The opinion of the court
was delivered by Coss, J., who said: “There is, to say
the least of it, a great confusion of the authorities on
the point being considered, but after a careful exami-
nation of those cited on either side in this case I have
reached the conclusion that as a question of law the lien
of a chattel mortgage of a crop of corn not planted at
the time of its execution and delivery will not attach to
the corn when it comes into existence until it is seized
by the mortgagee, or until, in the language of a member
of the court in the case of Holroyd v. Murshall, 10 H. of L.
Cases 191, ‘a new intervening act” TUntil then it re-
mains a mere license, and until acted upon it conveys
neither a lien nor a right of property which the mort-
gagee can assert against a purchaser or execution credi-
tor of the mortgagor. Prcsumptuous as it may seem to
say so, I cannot agree to the propesition stated by Lord
Ilobart in the case cited by counsel for defendant in
error, that the owner of the land, though he had not the
future crop ‘actually in view nor certain, yet he had it
potentially.” While it is true, as he adds, that ‘the land
is the mother and root of all fruits,’ the word ‘potenti-
ally, as defined by Craig, means ‘in possibility, not in
act, not positively; in efficacy, not in actuality.” With
this definition in view it cannot be said that the mere
ownership or possession of the soil carries with it the
production of crops potentially.  Soil alone does mot
produce crops of corn in this degenerate age, if it ever
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did. It now requires, in addition to soil, seed and labor,
both of man and beast, so that the proposition that a
sale or mortgage of a crop of corn not yet planted car-
ries with it a property in or lien upon such crop, to at-
tach or come into efficacy without ‘a new intervening
act,” upon the crops coming into existence, carries with
it the proposition that a man may mortgage his labor
to be performed,—something which I never heard con-
tended for in this country, but which is a right which,
under the name of peonage, is recognized in our sister
republic to the south of us. The true distinction, I think,
is that indicated in 1 Sheppard’s Touchstone, 241, in the
enumeration of things which pass by grant, to-wit:
‘Leases for years, be they present or future, wardships
of tenants in capite, or by knight’s service, trees, oxen,
horses, plate, household stuff, and the like. Also trees,
grass, and corn growing and standing upon the ground,
fruit upon the trees, wool upon the sheep’s back is grant-
able.” Doubtless the fruit on the trees, the grass in the
meadow, and wool on the sheep’s back may be granted
without regard to the state of their growth or perfection,
because in the due course of time nature, without the
necessary assistance of new forces, will in the one case
develop fruit, etc. But, as we have already seen, the
mere soil, except with the assistance of other elements
and forces, in the latitude of Nebraska will not develop
-crops of corn.”

In Johnson v. Walker, 23 Neb. 736, the case of Cole v.
Kerr, supra, was cited with approval as to the impossi-
bility of mortgaging a crop of corn before it has been
planted. In Wugner v. Steffin, 38 Neb. 392, there was un-
der congideration the validity of a mortgage of date
May 15, 1888, by the terms of which the mortgagee was
to have a lien on all crops grown on certain premises.
This mortgage was held valid, but there was no refer-
ence in the opinion to the actnal or prospective condition
of the corn when mortgaged, and in this respect we are
not assisted by its date. The opinion was written by
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Posr, J., and, as he makes no mention of the erop not
being planted, it could hardly have been mortgaged be-
fore it was in csse, for we find that he, in Stecle v. Ashen-
felter, 40 Neb. 770, delivered the opinion of this court in
which the doctrine of Cole v. Kerr, supra, was recognized
and enforced as to personal property attempted to be
mortgaged before possession of it had been acquired.
Many of the cases attempt to make a distinction between
legal and equitable rights under a mortgage of the na-
ture of that just referred to, but this distinction was
not recognized in Steele v. Ashenfelter, supra, which was
an action by a receiver for the possession of property
taken under an execution, and it was expressly held that
the receiver had no rights which could be enforced by a
court of equity.

From this review of cases it is clear that in this action
the clause in the lease whereby there was attempted to
be provided a lien to become operative against personal
property afterward to be brought upon the premises,
but which was not yet capable of description because
not segregated from stocks of goods of which it was a
part, was void as against the rights of appellants here-
inbefore designated. As the rights of parties in this
court cannot be determined upon the record as it stands,
there will be no decree ordered or entered at this time,
but the judgment of the district court will be reversed
and the cause remanded for further proceedings.

REVERSED AND REMANDED.

CLAUDIA ROWE ET AL. V. RICHARD GRIFFITHS ET AL.
F1LED JANUARY 19, 1899. No. 86106,
1. Summons: SERVICE UroN NoN-RESIDENT: AFFIDAVIT. Service of

summons npon a non-resident defendant can only be made in
cases where service might be made by publication, and the fail-
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ure to file the affidavit required before service by publication is
as fatal as a jurisdictional defect with respect to personal service
upon a non-resident as with respect to service by pubiication,
Overruling a conflicting holding in Cheney v. Harding, 21 Neb. 6S.

2. Mortgagees in Possession: DEFAULT. TFucts considered, and held
not to show that defendants are entitled to protection as mort-
gagees in possession after default under the provisions con-
tained in the mortgage.

3. Realty: RraurT OF DOSSESSION: INFANTS: LSTOPPEL. Where the
subject-matter in dispute is the present right of possession of |
real property, there is no estoppel established as against plain-
tiffs by merely showing that during their minority their guardian
received a portion of the purchase price paid for said property
by the defendant and used it for the maintenance and education
of such minors.

Error from the district court of Douglas county.
Tried below before HorrweLy, J.  Reversed.

L. D. Holmnes, for plaintifts in error.
John D. Howe and J. J. O’Connor, contra.

Ryan, C.

This was an action for the possession of certain real
property in Omaha. The answer consisted of a general
denial, coupled with an averment of lawful possession
and a plea of the statute of limitaticns, There was a
reply, by which issues were joined on the averments of
the answer. I'rem the facts which shall be Lereinafter
stated it will be evident that the limitation invoked can-
not be available, unless the defendants have established
successfully certain propositions which would render un-
necessary an appeal to that statute. The assertion that
the defendants are in rightful possession adds nothing
to the issue made up by the general denial which pre-
cedes it. This must therefore be treated as an action in
which plaintiffs asserted and sought to recover posses-
sion, alleged to be wrongfully detained by defendants,
who insisted that their possession was rightful,
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In argument, counsel have discussed various matters
as though in the answer a proper foundation had been
laid, and a proper appeal made, for equitable relief. This
view of the situation we are precluded by the issues from
taking into consideration. (Franklin v. Kelly, 2 Neb. 19;
Staley v. Housel, 35 Neb. 165; Wanser v. Lucas, 44 Neb.
759.)

There was a trial to the court, which resulted in a
- judgment in favor of the defendants, and plaintiffs have
prosecuted error proceedings to this court. On the trial
it was stipulated that one of the plaintiffs, Joseph Mer-
ville, who brought his action by his next friend, was six-
teen years of age on July 1, 1894. On May 19, 1894, the
testimony of the other plaintiff was taken by deposition,
and, at that time, she testified that she was twenty-three
years of age. Such transactions, therefore, as took place
in 1882 happened while one plaintiff was eleven years of
age and the other was but four. There were findings
of fact on the trial, and as these give a history of trans-
actions involved they are reproduced in the language of
the record, as follows: '

“John Merville, in his lifetime, purchased the property
in controversy from Joln A. Creighton, one of the de-
fendants, on or about the 21st day of March, 1882, paying
therefor the sum of two thousand eight hundred ($2,800)
dollars; one thousand dollars of said sum being secured
by a purchase price mortgage on said real estate in favor
of defendant Creighton, and on or about the 9th day of
August, 1882, said Merville borrowed from said defend-
ant John A. Creighton one thousand ($1,000) dolars, giv-
ing a second mortgage on said real estate to secure the
same, Shortly after, and on the 1st day of September,
1882, said John Merville died, leaving his wife and two
small children occupying said real estate as their home-
stead. On the 29th day of September, 1882, Peter J.
Creedon, on the application of said Frances Merville,
the widow of said deceased, was duly appointed admin-
istrator of the estate of said deceased by the county
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court of this county, and qualified and accepted said
trust. The widow of said deceased employed J. P. Eng-
lish, an attorney at law, to look after and protect the
interest of herself and: two small children in her de-
ceased husband’s estate, and secure a speedy settlement
of the same; the said estate consisting of said land sub-
ject to said mortgages, and a small amount of personal
property, to the end that they might return to the state
of New York, whence they had recently come, and where
their friends resided. About said time, and prior to the
commencement of the suit to foreclose herein mentioned,
said Frances Merville removed with her two children,
the plaintiffs herein, to Albany, New York, and on or
about January 5, 1885, said Frances was duly appointed
guardian of her minor children, Joseph and Claudia, the
plaintiffs, by the surrogate court of Albany county, New
York, and duly qualified and assumed the duties of such
guardian. Prior to said appointment and after said
widow, Frances Merville, and plaintiffs resumed their
residence in New York, she was, under the laws of that
state, given power to act for her said children and employ
an attorney at law in their behalf substantially as was
done by her as herein found. John A. Creighton com-
menced foreclosure proceedings on his said two mort-
gages at the instance and request of said James I’. Eng-
lish, attorney for said widow and children, to settle the
estate. A summons was duly served on I’. J. Creedon,
administrator, in Douglas county, Nebraska, and sum-
mons was issued to the sheriff of this county, who depu-
tized the sheriff of said Albany county, New York, to
serve the same in New York, and the said sumimons was
served upon said I'rances Merville and Claudia and
Joseph Merville (the plaintiffs) in said foreclosure pro-
ceedings, and due return made thereof. Said I'rances
Merville, after the same had been served on herself and
children, sent the several copies of the summons that
were so served to J. P. English, said attorney, and author-
ized him, in her own behalf and in behalf of said plain-
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tiffs, to protect and defend the interest of said plaintiffs
and herself in said suit, and said J. P. English did look
- after and attend to said foreclosure suit, and appeared in
said suit in behalf of the plaintiffs and participated
therein, but such appearance was not in writing, except
the appearance and answer as guardian ad litem for these
plaintiffs; and also by appearing at the sheriff’s sale and
bidding on said property in the interest of said minors
and widow. Said John A. Creighton purchased said real
estate at said sale in said foreclosure suit for its full
value, paying therefor the sum of five thousand ($5,000)
dollars. He entered into peaceful possession of said
property, receiving a sheriff’s deed therefor, and has re-
mained in possession since the Tth day of August, 1884,
and has paid a large sum of money for taxes, general
and special, to-wit, $2,500 and upwards, levied on said
real estate. The residue of the proceeds of said sale,
after paying the costs and mortgaged indebtedness afore-
said, to-wit, $2,537.16, was paid into this court in said
case, and upon the order thereof paid to the adminis-
trator of the estate of said John Merville, deceased, and
by him accounted for to said county court, and the resi-
due upon final settlement was paid by him under a de-
cree of distribution of the county court of Douglas
county, one-third, to-wit, $773.95}, to Frances Merville,
and one-third, to-wit, $773.953, to each of the plaintiffs
by paying the same to their legally appointed guardian,
who filed in said county court a duly executed receipt as-
guardian, and the same was used for the support and
maintenance of said minors; and said administrator's
account was duly allowed and the administrator dis-
charged. John A. Creighton, in said foreclosure suit,
did not make, or cause to be filed, an affidavit showing
that the plaintiffs Claudia and Joseph Merville were
non-residents of the state of Nebraska, and that sum-
mons could not be served upon them within the state of
Nebraska, previous to suing out the summons which was
served upon the plaintiffs; and for that reason the court
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finds that the district court of Douglas county did not
have jurisdiction of the plaintiffs Claudia Rowe and Jo-
seph Merville in the suit brought by said John A. Creigh-
ton for the purpose of foreclosing his said mortgages,
and that the proceedings thereunder, as to the plaintiffs
in this suit, is void and of no force or effect. To which
finding defendants except. The court finds that the
widow, . I'rances Merville, died December 6, 1893. The
court further finds that the plaintiffs have not tendered
to said Creighton any sum whatever, or offered to pay
him any sum whatever, either before or since the com-
mencement of this suit. The court finds that the said
defendant Creighton is entitled to the possession of said
real estate. The court further finds that the plaintiffs
are estopped to maintain this action. It is therefore
considered by the court that the defendants go hence
without day, and recover their costs herein expended
dand taxed at , and that execution is awarded there-
for.”

In these findings there is one that the foreclosure pro-
ceedings upon which the title of the defendants is
founded was void and of no effect. The facts detailed
show with sufficient clearness the respect in which there
was a failure to acquire jurisdiction of the guardian of
the two minors who are now plaintiffs. The personal
service in another state is but a substitute for service by
publication. (Anheuser-Busch Brewing Ass'n v. Peterson,
41 Neb. 897.) The property to be affected was situated
within this state, and it was competent for the legisla-
ture to provide upon proof of what facts courts of this
state might entertain the presumption that the owner of
such property is bound to know of the pendency of pro-
ceedings affecting his rights therein. By sections 77 and
78, Code of Civil Procedure, it is required as a jurisdic-
tional prerequisite that an affidavit be filed disclosing
such conditions that the court has power to enter a judg-
ment or decree in 7cm. When this has been done publi-
- calion of the notice of the pendency of the action may
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be made under the provisions of section 79 of the Code
of Civil Procedure, or, under the authority of section 81,
personal service may be made upon the defendant in an-
other state. Without the affidavit the jurisdiction of
the court is not invoked, though the publication may be
in strict compliance with the requirements of the statute,
and this stringent rule is recognized in several cases
passed upon by this court. (Atkins v. Atkins, 9 Neb. 191;
Fulton v. Lery, 21 Neb. 478; Jlolmes v. Holmes, 15 Neb. 615,
Melavock v. Pollock, 13 Neb. 535; Bantley v. Finley, 43
Neb. 794.)  As personal service on a non-resident defend-
ant is but a substitute for service by publication, the fil-
ing of an affidavit is as necessary to jurisdiction in the
one case as in the other. In Cheney v. Harding, 21 Neb.
68, it was held that if it appeared from the record that
the defendant was a non-resident at the time of personal
service upon him, the court would acquire jurisdiction,
though no affidavit whatever had been filed. We can
see no reason for holding that service by publication is
effective only upon the condition that previous thereto
the statutory affidavit has been filed and yet that a mere
substitute for that service may be good without any affi-
davit whatever, and accordingly to this extent the hold-
ing in Chency v. Harding, supra, is overruled. It follows
from the views just expressed that if the district court
had no jurisdiction it could not appoint a guardian ad
litem for the minor defendants. It is urged, however,
that the foreclosure proceedings were begun and carried
on at the instance of the guardian of these minors and
that part of its fruits were expended for their benefit.
As already stated, this action is one for the possession
of certain real property, and only considerations perti-
nent to that right are proper and relevant. The correct
mode of obtaining a sale of real property of a decedent,
either for the payment of his debts or for the benefit of
his children, is pointed out by our statute, and it would
be a dangerous practice to permit innovations of the
character herein attempted to be justified, even though
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convinced, as we certainly are, that the foreclosure pro-
ceedings under consideration were begun in good faith
and at the request of the guardian and, as she believed,
for the advantage of ler children.

It is, however, insisted that the defendant Creighton
should at least be deemed a mortgagee in possessiou
after default, and that under such circumstances he can-
not be ejected without tender of the debt. I.et us con-
sider whether or not there had been a default when
Creighton’s possession began. One of the notes secured
by the mortgage was of date March 28, 1882. The other
was of date August 9, 1882. Iach was for $1,000, due
five years after date,—omne bearing interest at seven per
cent per annuom until paid, the other at eight per cent
per annum until paid. There was no undertaking that
interest would be paid annually or at any other time be-
fore the principal fell due. The right reserved in the
mortgage to take possession was expressly conditioned
upon the failure to make any of the payments required,
or upon forfeiture of the mortgage. The sole default
pleaded as the ground for foreclosure before the maturity
of the notes was that the interest had not been paid on
March 28, 1883, on one note, and on August 9, 1883, on
the other. As these payments had not been stipulated to
be so made, the failure to make them did not constitute
a.default on the part of the mortgagors. The rule con-
tended for by defendants herein need mnot, therefore, be
discussed, for under the facts they could not be within its
protection.

It seems, however, that the distriet court found that
the minors were estopped to prosecute this action with-
out first tendering the amount which they had received
the benefit of through the foreclosure. If this was an
action for the recovery of the money paid, we can im-
agine that it might be proper for Mr. Creighton to allege
and show that the money had been used in the purchase
of necessaries, and that under such circumstances a court
might refuse to recognize the defense of infancy. But
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we are not dealing with such a case. Mr. Creighton be-
gan the foreclosure proceedings at the instance of Mrs.
Merville. The children had not, and in the nature of
things could not have had, any part in the institution of
these proceedings. They were carried on until, as de-
fendants now claim, Creighton was vested with title.
His right of possession now depends upon the validity
of that title, and his title and right of possession are the
only questions which can be considered in this action.
It is clear upon a moment’s reflection that these minors
could not be estopped to set up the failure to divest their
title by defendant’s showing merely that certain money
used by their guardian for their benefit had been re-
ceived by such guardian through the foreclosure proceed-
ings. In the first place, this did not show any conduct
of the minors which misled Creighton into foreclosing
and attempting thereby to acquire title. In the second
place, there was no evidence that they ever knew whence
this money was derived. There was, therefore, no es-
toppel which could operate to create or strengthen
Creighton’s right to maintain possession, and that right
is the sole question involved in this case. e realize
that courts, in protecting the rights of helpless infants,
are compelled to enforce rules which often operate
harshly, and among all the cases of this kind that have
come under our observation there has been none which
more strongly appealed to our sympathies than does
the one at bar. But the same considerations which in-
spired the opinions in Meyers e McGarock, 39 Neb. §43,
Englebert v. Trozell, 40 Neb. 193, and others which might
be cited, are still imperative, and it is only in obedience
to what we conceive to be our duty that we direct that
the judgment of the district court be reversed and the
cause be remanded for further proceedings.

REVERSED AND REMANDED.
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FrRANK E. JAXDT ET AL. V. LUCIEN DERANLEAU.
FILED JANUARY 19, 1899. XNo. 8601.

1. Action on Attachment Bond: Isstes: BURDEN ofF Proor. In an
action on attachment bond, where the averments of the peu-
tion are put in issue by the answer, the burden is upon the plain-
tiff to establish that the writ was wrongfully obtained; in other
words, that the ground stated in the affidavit for attachment did
not exist. l'ollowing Storz v. Finklestein, 48 Neb. 27.

2. EviDeExcE. In an action on an attachment bond
the defendants who undertake to make proof of facts justifying
a resort to attachment should be permitted to introduce testi-
mony relevant to that issue.

3. Where, in an action on an attachment bond because

of an alleged wrongful suing out of the attachment, plaintiff had
made no eftfort to prove the allegation and the court had refused
to admit proofs contradictory therecof when offered by defend-
ants, leld, erronecous to submit that issue as one of fact to be
determined by the jury.

ERrRroOR from the district court of Dawes county. Tried
below before Barrow, J. Reversed.

E. W. Dailcy and Allen G. Fisher, for plaintiffs in error.

W. H. Fanning, Alvin T. Clark, and Albert W. Crites,
contra.

Ryax, C.

This action was brought in the district court of Dawes
county for the recovery of damages which it was alleged
Lucien Deranleau has sustained by the wrongful suing
out of an attachment against, and the levy thereof upon
and appropriation of, certain of his property, consisting
of cattle, calves, and a horse. George P. Waller and
William E. Alexander were joined as defendants because
it was alleged that they were sureties on the attach-
ment ubndertaking. The answer contained a denial, in
conjunction with certain affirmative matters of defense,
which we shall now describe.

36
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To establish his.cause of action Deranleau, among
other matters of evidence, introduced the affidavit for
the attachment, by which it was disclosed that the
ground upon which the attachment was obtained was:
“That the defendant is about to remove his property,
or a part thereof, with intent to defraud his creditors.”
This omitted the statutory requirement of the words
“out of the jurisdiction of the court,” but as this defect
was not presented by the motion to dissolve the attach-
ment we shall likewise ignore it. The motion to dissolve
the attachment was based on seven distinct grounds,
some of which were technical in their nature. This mo-
tion was sustained, and in this suit on the bond the proof
of the alleged wrongful suing out of the attachment con-
sisted in the introduction in evidence of the order dis-
solving the attachment, together with the record which
led up to its issuance. There was no evidence whatever
offered on behalf of Deranleau as to whether or.not he
was about to remove his property with intent to defraud
his creditors when the attachment issued against himn.
On the other hand, the defendant undertook to show the
contemplation of a fraudulent disposition of his prop-
erty on Deranleau’s part such as would justify the issu-
ance of an attachment, and the success of this effort we
shall now indicate. :

Being asked to state what the circumstances were
which led to his swearing out and issuing of the order of
attachment Mr. Jandt said: “Mr. Deranleau was owing
me a bill of $505.91, besides a mortgage.” At this point
there was sustained a motion to strike out this testimony
because the amount of the bill was immaterial. There
was an exception to this ruling, a part of the proceedings
which we shall not hereafter note, for heretofore we had
never dreamed in our philosophy of the number of ob-
jections, motions to strike, and exceptions which, with
industry, might be crowded into an average-sized record.
Mr. Jandt further testified that he gave Deranleau con-
sent to remove some horses, upon which Jandt had a
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chattel mortgage, to Custer county, South Dakota, and
that Deranleau, without Jandt’s consent, removed these
horses on into Wisconsin; that Deranleau paid this mort-
gage when Jandt threatened to go after him if he did
not; that Deranleau, though he acknowledged the cor-
rectness of the bill, refused to pay it, and said he would
not pay it until he had made money enoungh to free him-
self again. Mr. Jandt also testified that he kept on writ-
ing to Deranleau, but could get no satisfactory answer
from him, and when he found he could do nothing he
went to his attorney about it and talked with him in
regard to the stock of Deranleau in Nebraska that was
being disposed of, and le and his attorney looked it up
and his attorney advised him to get out an attachment.
On motion there was stricken out from the last answer
what the attorney said about it, after which ruling the
witness said he thereupon sued out the attachment and
attached the property in controversy. At this time, the
witness said, there was part of this stock offered for sale
by George Le Blance, a brother-in-law of Deranleau, as
his own stock and not that of Deranleau. The witness
was then asked: “Where was Deranleau when you at-
tached the stock?” Te this question there was sustained
the objection that it was incompetent, irrelevant, imma-
terial, and not set up in the answer, and not pleaded.
When objection was thus made there was a tender of
proof by an answer to the question, if it should be per-
mitted to be made, that the absence of Deranleau was a
part of the fraudulent conduct, he causing his property
to be disposed of by others in his absence and placing
himself beyond convenient communication with plain-
tiff, his creditor at the time. A like objection was sus-
tained to the tender of proof. This witness further tes-
tified that Le Blanc had the stock in charge, and that
there were a few little things out there at the place (pre-
sumably Deranleau’s former home), but he had moved
away the furniture and stove. Upon explaining further,
in answer to another question, that what little furniture
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Deranleaun had taken to his place he took away when his
mother left in the fall and she went to Hersey, Wiscon-
sin, where Deranleau was, this evidence as to where his
mother went and where he was was stricken out on mo-
tion, because, as objected, these facts had not been
pleaded and set up in the affidavit for an attachment.
On objection Mr. Jandt was prevented from answering
as to the condition of Deranleaw’s place when the at-
tachment was sued out, and as to whether any farming’
had been done thereon that season, where Deranleau’s
cattle were. There were also sustained objections of the
nature of those above indicated when questions were
asked Jandt as to his making demand for payment and
his attempts to obtain a settlement. IHe did, however,
in this connection testify that Deranleau wrote him sev-
eral letters, but this general statement was, on motion,
stricken out because it was held incompetent, irrelevant,
and immaterial. In like manner was treated Mr. Jandt's
statement that he wrote several letters making propo-
sitions in answer to the letters of Deranleau. An ob-
jection was sustained to a question as to ‘whether the
place of Deranleau had been his former home. In an-
swer to another question Mr. Jandt said that there was
nothing at Deranleaw’s place but the cattle that was
worth a dollar. Plaintiff moved to strike this out as not
stating any facts, whereupon the court said: “The last
part of it may go out.” When asked if the cattle had any
brand on them, Mr. Jandt said they did,—the letters L.
D. Whereupon he was asked if Le Blanc put any coun-
ter-brand on those he sold when he sold them. This was
objected to, for the reasons that it was incompetent, ir-
relevant, and immaterial, and because it had not been
alleged in the affidavit that Deranleau had disposed of,
or was about to dispose of, this property. The objection
was sustained, the court remarking that it was imma-
terial. There was propounded to the witness this ques-
tion: “Did Mr. Le Blanc claim to have the property and
be the agent for Mr. Deranleau in handling and control-
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ling these cattle and offering them for sale and disposing
of them? Objected to, as incompetent, irrelevant, and
immaterial, and has no tendency to prove an agency.”
This objection was sustained.

The above history of the attempt to show that there
was justification for resorting to an attachment has been
necessitated by the protracted efforts which were made
in that direction. I'rom this history it is very clear that
Deranleau was owing the bill claimed, but this fact was
excluded from the jury’s consideration. He had re-
moved, practically, all his property from the state, ex-
cept his cattle, and these his brother-in-law was selling
as his own. Jandt was not permitted to show attempts
to procure a settlement of his bill, nor even where Deran-
leau was residing while a correspondence was held with
him to procure such a settlement. His evidence of a coun-
sultation with an attorney as to the necessity of resort-
ing to attachment was excluded, as was also the fact that
certain mortgaged property which Deranleau had per-
mission to remove to South Dakota he had taken to Wis-
consin. Under these conditions the court gave the fol-
lowing instruction: “The plaintiff has introduced evi-
dence showing that by an order of the district court of
this county the order of attachment in question was dis-
charged and the attached property ordered returned to
the plaintiff herein, and it was contended by counsel
that this order was conclusive on the question of the
wrongful issuance of the order of attachment; but as
the record in evidence fails to show the grounds upon
which the order discharging the attachment was made,
many reasons therefor having been assigned, the court
has seen fit, under the amendmnent allowed to the answer
during this trial, to submit to the jury all the facts and
circumstances immediately attending the issuance and
levy of the writ and the disposition made of the at-
taclied property, and so leave to your determination the
question whether the issue and levy of the attachment
was wrongful,”



502 NEBRASKA REPORTS. [VoL. 57

Jandt v. Deranleau.

As we have already shown, the defendants in the dis-
trict court were not permitted to disclose facts from
which the jury might properly have determined whether
or not the attachment was wrongfully sued out and
levied. After the exclusion of this evidence, upon con-
sideration of which the jury might have formed a judg-
ment as to whether or not there was a wrongful issuance
of the attachment, that qunestion, as one of fact, was sub-
mitted for the jury to determine. In Storz v. Finklestein,
48 Neb. 27, it was said: “In an action on an attachment
bond, where the averments of the petition are put in
issue by the answer, the burden is upon the plaintiff to
establish that the writ was wrongfully obtained; in other
words, that the ground stated in the affidavit for attach-
ment did not exist o1 was untrue. In case there is a fail-
ure to prove such fact the suit must fail. It is not enough
that it be shown that the attachment was dissolved,
since the writ may have been discharged for omission or
irregularities merely. It must further appear that the
attachment was wrongfully issued; that is, no valid
grounds existed for granting the writ. This is the rule
stated by Laxe, C. J., in Katon v. Bartscherer, 3 Neb., 469.”
From this discussion. it must be evident that there were
at least three errors during the progress of this trial:
First, in requiring no proof on plaintiff’s part to establish
the wrongful suing out of the attachment except the or-
der dissolving it; second, the defendant having assumed
to disprove the wrongful suing out of the attachment,
it was erroneous to exclude proper evidence having that
tendency; and, third, having excluded the evidence tend-
ing to show sufﬁuent grounds for an attachment, it was
improper to submit that question to the jury. Because
of these errors the judgment of the district court is re-
versed and the cause is remanded for further proceed-
ings.

REVERSED AND REMANDED,
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J. C. CRAWFORD V. WALTER L. S)MITH.
TILED JANUARY 19, 1899. No. 8626.

Bill of Exceptions: AUTHENTICATION: REVIEW. Where the pleadings
support the judgment rendered, and the correciness of the
court’s charge depends upon the evidence adduced on the trial,
the judgment.will be afirmed, unless the bill of exceptions is
certified by the clerk of the distriet court as being either the
original or a transcript of the one allowed and ordered made
a part of the record of the case.

Error from the district court of Cuming county.
Tried below before NORRLS, J.  Affirmncd.

M. McLavnghlin and J. C. Crawford, for plaintiff in error.
Uriah Bruncr, contra.

Ragax, C.

J. C. Crawford sued Walter L. Smith in the district
court of Cuming county. In his petition Crawford al-
leged that Smith was indebted to him in the sum of $120
for rent for certain buildings. Smith’s answer was a
general denial. The case was tried to a jury and a ver-
dict rendercd in faver of Smith, upon which a judgment
dismissing Crawford’s action was entered, and he has
filed a petition in error lere to review that judgment.

The pleadings support the judgment. The correctness
of the cowrt's instructions depends upon the evidence
adduced on the trial. We cannot review the evidence,
because the bill of exceptions found in the record is not
certified by the clerk of the trial court as being the origi-
nal or a true copy of the bill of exceptions allowed in
the case. (Code of Civil Procedure, sec. 587h; Gronciey
v. Mathewson, 52 Neb. 591.) 1t follows that the judgment
of the district court must be, and is,

- AFFIRMED,
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CHARLES BUERSTETTA, ADMINISTRATOR, V. TECUMSEH
NATIONAL BANK.

FILED JANUARY 19, 1899. No. 10123.

1. Pleading: AMENXDMENT OF PETITION: SEPARATE CAUSE OF ACTION.
The facts incorporated as an amendment into a petition set out
in the opinion, and kcld to constitute a separate and independent
cause of action from that stated in the original petition.

2, : : : STATUTE oF LivmrrartioNs. Where the facts
incorporated into a petition by way of amendment constitute a
cause of action separate and independent from that stated in the
original petition, the statute of limitations against the cause
of action pleaded in the amendment runs until the filing of
such amended petition.

3. Limitation of Actions: FRAUD. An action for relief on the ground
of fraud is barred in four years after the discovery of the fraud.

ERROR from the district court of Johnson county.
Tried below before StuLL, J. Affirmed.

L. C. Chapman and J. W. Deweese, for plaintiff in error.

C. Gillespie, F. M. Hall, and 8. P. Davidson, contra.

iS

Racax, C.

Anna B. Saunders, on August 19, 1893, brought this
suit in the district court of Johnson county against the
Tecumseh National Bank. In her petition filed on that
date Mrs. Saunders alleged that in the year 1889 a cor-
poration by the name of Russell & Holmes was conduet-
ing a banking business in the ecity of Tecumseh, Ne-
braska; that in said year she deposited with said bank,
or loaned to it, §400,—$150 at one time, and $250 at an-
other, for each of which sums the said bank issued to
her an ordinary certificate of deposit, drawing six per
cent interest; that the moneys represented by said cer-
tificates of deposit had not been paid to her. To show
the liability of the Tecumseh National Bank to her for
the moneys represented by said ceptificates of deposit
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Mrs. Saunders in her petition pleaded the following
facts:

“Plaintiff further states that afterwards, to-wit, on or
about the 13th of April, 1890, the bank of Russell &
Holmes went into liquidation and closed its said busi-
ness, ceased its organization as said bank of Russell &
Holmes, and thereupon afterwards, to-wit, on the 14th
day of April, 1890, the defendant was duly organized and
created a banking corporation under and by virtue of
the various banking laws enacted by the congress of
the United States, known and designated as the ‘Na-
tional Banking Acts,” and is at the present time carry-
ing on a banking business in Tecumseh, Nebraska, un-
der the name and style of the Tecamseh National Bank.
Plaintift further alleges that this defendant, so organ-
ized and created a banking corporation as aforesaid,
came into possession of and received as successor to the
bank of Russell & Holmes the property, assets, emolu-
ments, business, and good-will of said bank of Russell &
Holmes, and also the said sums mentioned in plaintiff’s
first and second causes of action, and deposited with the
said last named bank for this plaintiff, and this defend-
ant thereupon became liable to the plaintiff for said de-
posits so received, with interest thereon at the rate of
six per cent per annum. 7The plaintiff further alleges
that the business of this defendant was and is done and
carried on in the same building and same room pre-
viously occupied by the bank of Russell & Holmes for the
transaction of its business, and that all of the stock-
holders and officers of the bank of Russell & Holmes
became stockholders and officers of this defendant, upon
its creation, and, as such officers, managed, controlled,
and transacted its business. This plaintiff further al-
leges that the bank of Russell & Holmes is wholly in-
solvent and has no money or other property with which
to pay those who had formerly made deposits with
them.”

To this petition the national bank filed an answer. A
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trial was had, resulting in a judgment in favor of Mrs.
Saunders, and the national bank brought that judgment
to this court for review on error, and it was reversed,
upon the ground that the verdict upon which the judg-
ment against the bank was based was not supported by
sufficient evidence. (Tccumsch Nat. Bank v. Saunders, 50
Neb. 521.) A rehearing was subsequently granted in the
case and the former decision of the court adhered to, but
upon the rehearing it was also ruled that the petition
just quoted did not state a cause of action. (T'ecumsch
Nat. Bank v. Seunders, 51 Neb. 801; Austin v. Tccumseh
Nat. Bank, 49 Neb. 412)) In the opinion written on the
rehearing it was stated that the first decision was not-
put upon the ground that the petition did not state facts
sufficient to constitute a cause of action, because counsel
for both parties to this case and others of a like charac-
. ter requested the court to pass upon the sufficiency of
the evidence to sustain the judgment rendered. When
the mandate reached the district court Mrs. Saunders
was dead, and the action was revived in the name of her
administrator and he, by leave of court, on December 6,
1896, filed an amended petition. This amended petition
contained substantially the same allegations as the
original petition, and in additicn thereto the petition al-
leged, in substance, that early in 1890, the bank of Rus-
sell & Holmes being in straitened circumstances and in
a critical condition, the stockholders and officers thereof
determined to organize a new bank under the national
banking acts; that resolutions were duly acted upor and
passed for that purpose, and the necessary certificates
and papers were made out and signed by theé said stock-
holders -and officers of the bank of Russell & Holmes;
that the new articles of incorporation were made,
signed, and filed, in pursuance of which the Tecumseh
National Bank became a corporation under the banking
acts of congress; that said Tecumseh National Bank be-
came and was the successor of the old bank of Russell
& Holmes; that said bank of Russell & Holmes was
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merged into and absorbed by the Tecumseh National
Bank; that the stockholders of the bank of Russell &
Holmes became the stockholders in the national bank
by exchanging stock and claims held by them in and
against the old bank for stock in the national bank; that
at the time this occurred the bank of Russell & Holmes
was insolvent, and that the stockholders and officers
of the bank of Russell & Holmes deterniined to, and did,
reorganize under the name of Tecumseh National Bank
for the purpose of defranding the creditors of the bank
of Russell & Holmes, and afterward frandulently
claimed that the national bank was not the bank of
Russell & Tlolmes nor liable for its debts. Among other
defenses interposed to this amended petition by the na-
tional bank was that of the statute of limitations, The
trial resulted in a verdict in favor of the national bank,
on which a judgment was rendered dismissing the ad-
niinistrator’s action, and he has brought that judgment
here for review,

1. We think that the facts pleaded in this amended
petition which were not pleaded in the original petition
constitute a cause of action against the Tecumseh Na-
tional Bank separate and distinet from the cause of ac-
tion attempted to be stated against it in the original
petition. The original petition proceeded upon the
theery that because the national bank had become pos-
sessed of all property and assets of the bank of Russell
& Holmes as a matter of law, it became liable for the
debts of the bank of Russell & Holmes. The adminis-
trator, by the amendment incorporated into the petition,
seeks now relief from the national bank on the ground of
fraud. In other words, the new cause of action is an ac-
tion cx delicto, while the original cause of action at-
tempted to be pleaded was in the nature of an action cu
contractu.

In Phelps v. Illinois C. R. Co., 94 TI1. 548, the plaintiff
sought damages against the railroad company upon its
common-law liability for refusing to receive grain ten-




508 NEBRASKA REPORTS. [VoL. 57

Buerstetta v. Tecumseh Nat. Bank.:

dered by him to it for transportation. Subsequently
he filed an amendment to his action.seeking damages
from the company for its refusal to carry the grain after
its acceptance thereof for carriage, and the court held
that the amendment was an additional, separate, and
independent cause of action from the first one pleaded,
and that the statute of limitations ran in favor of the
railroad company against the new cause of action from
the time it arose until the time the amendment to the
declaration was filed.

Smith v. Missouri P. R. Co., 50 Fed. Rep. 760, was an
action against the railroad to recover damages for caus-
ing the death of one of its employés. The first petition
charged that the company caused the employé’s death by
negligently employing an engineer known by it to be in-
competent. Subsequently the plaintiff amended his pe-
tition, seeking. to recover damages against the railway
company for the employé’s death upon the ground that
the engineer in charge of the train was guilty of negli-
gence, and the court held that the amendment was a new
and an independent cause of action from that first stated.

In Lumpkin v. Collicr, 69 Mo. 170, a sheriff had in his
possession an execution. The plaintift therein, to induce
the sheriff to seize certain personal property, executed
to him a bond agreeing to indemnify him from any lia-
bility he might incur by reason of seizing and selling the
property. The claimant of this property subsequently
prought a suit on this bond for damages for a breach of
its conditions. Afterward the claimant filed an amend-
ment to his petition, seeking to recover damages from
the sherift for the wrongful sale of the property, and from
the obligors on the bond for their instigation and pro-
curement of such sale. The court held that the first
cause of action in the petition was ex contractu,; that the
amendment was a cause of action cr delicto, and that
there were two separate and independent causes of ac-
tion stated in the petition.

In People v, Judge, 35 Mich. 227, the plaintiff in his pe-
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tition charged the railroad company, as a common car-
rier, for loss of goods shipped over its line and destroyed
by fire while in its depot waiting delivery to a connect-
ing carrier. Subsequently the plaintiff introduced into
his petition an amendment seeking to hold the railroad
company liable to him on the grounds of its negligence
as a warehouseman, and the court held that the amend-
ment was a separate and ihdependent cause of action
from that stated in the original petition. To the same
effect see Hyalt v. Auld, 11 Kan. 140; Scorill v. Glasner,
79 Mo. 449; Newton v. Allis, 12 Wis, 421; People v. Judge,
27 Mich. 138; Sims v. Flield, 24 Mo. App. 557; Wigton v.
Smith, 57 Neb. 299.

The cause of action pleaded by the administrator in
his amended petition against the national bank arose
more than four years before the amended petition was
filed, and the amended petition was filed more than four
years after the administrator’s intestate was in posses-
sion of all the facts which, it was alleged, constituted a
fraud upon the part of this national bank which made it
liable in this action, and therefore the cause of action
stated in the amended petition was barred when that
amended petition was filed. (Code of Civil Procedure,
sec. 12.) Since the original petition-did not state a cause
of action against the defendant in error, and since the
new causg of action incorporated into the amended pe-
tition was barred when that petition was filed, it follows
that the judgment of the district court was right and
must be affirmed without an examination of the various
assignments of error argued by counsel for plaintiffs in
their briefs.

JUDGMENT AFFIRMED.
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GARRELT WEHMER ET AL., APPELLEES, V. WILM JANNSEN
FOKENGA ET AL., APPELLANTS.

FILED JANUARY 19, 1899. No. 8589.

1. Religious Societies: C(urURcH PoriTY: Jurispictiox OF COURT.
Whether the tenets of faith, the practice,”and church polity of
one synod of the Gierman “Evangelical Lutheran church in the
United States” differ in essential particulars from the tenets of
faith, the practice, and church polity of another synod of such
church is purely a question of ecclesiastical law, and not one
that the secular courts will assume jurisdiction to investigate
and determine as an original question.

: BECcCLESTASTICAL TRIBUNALS: ErFFECT OF DECISIONS.
When the ecclesiastical tribunals of the church have determinet
such question, their judgment will be recognized by the secalar
courts as final and conclusive when the latter are called upon by
contending factions of a congregation to determine their rights
as members of such church.

: INJUNCTION: EMPLOYMENT OF PasTor. A majority
of a religious congregation, or the trustees thereof, will not, at
the suit of a minority of such congregation, be enjoined from em-
ploying as pastor for the congregation a misister, professing and
teaching the same organic creed professed by the congregation,
on the ground that such minister teaches certain doctrines and
practices a certain church polity not taught and practiced by
the minority nor by the original founders of the congregatirn.

JSCCLESTASTICAL TRIBUNALS: lSNFORCEMENT OF DE-
cisions. In such a case the minority must appeal to the super-
vising tribunals of the church, and their judgment the secular
courts will take as final in the premises and, if necessary and
proper, enforce. °

5. Injunction: REMEDY AT Law: PossEssioN oF REALTY. A litigant
cannot successfully invoke the extraordinary remedy of injunc-
tion to regain possession of real estate wrongfully in the pos-
session of another, in the absence of a showing that the ordinary
remedies of the law will not afford him complete and adequate
relief.

APPEAL from the district court of Johnson county.
Heard below before BABCOCK, J. Rerersced.

F. A. Boeler, Nestor Rummons, and J. Hall Hitcheock,
for appellants.

Hugh La Master and Clarence Gillespie, contra.
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Racax, C.

The Evangelical Lutheran church in the United States
is a descendant of the Lutheran church of the sixteenth
century,—the first church of the reformation. It takes
its name of Lutheran from the great founder and apostle
of Protestantism, and seems to have been called “Evan-
gelical” to distinguish it from the Reformed or Calvin-
istic Lutherans. In the United States there are several
families of this Lutheran church,—the Dutch Lutherans,
the Swedish Lutherans, and the German Lutherans.
The organic or fundamental creed of these various
branches of the Lutheran church is the Augsburg Con-
fession. The German Evangelical Lutheran churches in
the United States are not all subject to one supreme
Jurisdiction; that is, no body, council, or conference of
German Evangelical Lutherans is invested with the
management and general supervision of all the German
Evangelical Lutheran congregations in the United
States. The congregations in any particular district or
state, such as the congregations in the state of Nebraska,
hold annually a synod for such district or state. This
synod is constituted of ordained ministers and licentiates
of the various German Evangelical Lutheran congrega-
tions in the district. Just what the jurisdiction of this
district synod is does not clearly appear from the record
before us, but it secms to be invested with the general
supervision and control of the congregations within its
district and with authority to determine disputes aris-
ing in the various congregations over matters of church
discipline and ecclesiastical questions. There are also
held at stated times in the United States certain synods.
These synods are composed of delegates chosen from the
district or state synods; and while the jurisdiction of this
last synod does not clearly appear, it seems to be in the
nature of an ecclesiastical court of last resort for the
various congregations over which it has jurisdiction.
There are in the United States several of these synods,
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which we call national to distinguish them from the dis-
trict or state synods already referred to. I'or instance,
there are, among others, the Missouri, the Towa, and the
general synods. Certain German Evangelical Lutheran
congregations attach themselves to and acknowledge the
jurisdiction of the Iowa synod, make their contributions
for missionary purposes through that synod and accept
from that synod their pastors or minisfers. Certain
other German Evangelical Lutheran congregations sub-
ject themsgelves in like manner to the jurisdiction of the
Missouri synod, and certain others of such congregations
likewise subject themselves to the jurisdiction of the
General synod. But the organic and fundamental creed
of all these German Evangelical Lutheran congregations
is the Augsburg Confession, no matter whether the con-
gregations acknowledge the jurisdiction of the Iowa or
the General synod. The congregations of German Evan-.
gelical Lutheran churches subject to the Iowa synod and
the congregations subject to the General synod differ in
some matters of faith; for instance, the congregations in
the Iowa synod practice what is called “close commun-
ion,”—that is, these congregations do not permit mem-
bers of other Christian churches to commune with them,
while the congregations subject to the General synod
admit all Christians to their communion table. The con-
gregations of the Iowa synod believe in the doctrine of
Chiliasm, or that Christ will visibly reign upon the earth
for a thousand years, while the congregations of the
General synod reject this doctrine. In the matters of
church discipline or government the congregations of
the Iowa synod will not allow a minister belonging to
another synod to officiate, while the congregations ac-
knowledging the jurisdiction of the General synod per-
mit ministers of any synod to act as their pastors. The
congregations of the Iowa synod do not permit their
members to belong to secret societies, while the congre-
gations of the General synod do not control their mem-
bers in that respect. (See generally upon the subject
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Johnson’s  Universal Cyclopedia, title “Lutheran
Churches in the TUnited States,” and Encyclopedia
Britannica, title “Lutheranism.”)

In IFebruary, 1883, there resided in a neighborhood
in Johnson county, in this state, a number of Germans
professing the Lutheran faith, and at that time there
came among these people a preacher or evangelist by the
name of Grommish, who was a minister of the General
synod of the Evangelical Lutheran church in the United
States, and acknowledged the jurisdiction of such symnod.
This evangelist called together at the residence of one
of them a number of these German people, preached to
them a sermon, and advised them to organize a congre-
gation. A number of these Germans drew up a writing
of that date in which they organized themselves into a
religious corporation under the laws of this state, to
which they gave the name of “The Evangelical Lutheran
St. John’s Church of West Sterling, Sterling, Johnson
county, Nebraska.” This writing or article of associa-
tion was duly filed in the office of the county clerk of
said Johnson county. The congregation elected trustees
and called the Rev. Julius Wolf, a minister of the Gen-
eral synod, and made him its pastor. The congregation
seems to have flourished for a number of years. It in-
creased its membership. It purchased a small tract of
land, and erected thereon a building for church and
school purposes, and made contributions to the mission-
ary cause through the General synod. About 1894 the
Rev. Wolf, by reason of ill-health and old age, tendered
his resignation to this congregation as its pastor, and it
was accepted. Thereupon a portion—a majority, it
seems—of the congregation desired to select a minister
from the Towa synod. Another portion of the congrega-
tion—a minority, it seems—insisted that the pastor
should come from the (ieneral synod, and over this ques-
tion the congregation was riven into two factions. The
theory of the minority was that the church, as originally
founded, was organized and made subject to the jurisdic-

37
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tion of the General synod; that the property owned by
the congregation had been donated to it to further not
only the general fundamental organic doctrine of the
Lutheran church, but the peculiar faiths and beliefs and
matters of church polity entertained by the congrega-
tions belonging to the General synod, and that a ma-
jority of the congregation was powerless to transfer this
congregation from the jurisdiction of the General synod
to another, and was without jurisdiction or authority to
select its minister from any jurisdiction except that of
the General synod. The theory of the majority of the
congregation was that the church, as originally organ-
ized and founded, was a free church; that it had, and al-
ways had had, authority to select its minister from any
synod whose congregations were orthodox Lutherans;
that so long as the church property was used to further
the teachings and dissemination of the organic and fun-
damental creed of the Lutheran church it was not being
diverted from the purposes for which it was donated;
and that the congregation, or majority of it, might select
any minister from any of the various synods of the Evan-
gelical Lutheran church in the United States. The mi-
nority party of this congregation, in October, 1894, held
a meeting and adopted what it called a constitution of
the church, in and by which it annexed, or attempted to
formally annex, the congregation to and subject it to
the jurisdiction of the General synod. The majority
party of the congregation also held a meeting, at which
it adopted what is called a constitution for the congre-
gation, declared the church to be a free church, and that
the majority of the congregation had the right to select -
its minister from any synod it chose of the various synods
of the Evangelical Lutheran church. Each of these fac-
tions, it seems, elected certain persons, whom it styled
the trustees of the congregation. While things were in
this condition Garrelt Wehmer and others, in behalf of
themselves and the minority of the General synod fac-
tion of the church, brought this suit in equity in the dis-
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trict court of Johnson county against Wilm Jannsen
IF'okenga and others representing the majority faction
of this congregation,

Among other things Wehmer and others alleged that
the congregation was originally organized and was.still
subject to the jurisdiction of the General synod; that
the parties made defendants and those in sympathy with
them were seeking to transfer the jurisdiction of the
congregation to the Iowa synod; that they were threat-
ening and about to select as pastor a minister of the
TIowa synod; that the parties made defendants had taken
forcible possession of the church and church property
and had excluded, were excluding, and would continue
to exclude Wehmer and others, or the minority faction,
therefrom. On the hearing of this case the district court
found generally and specially in favor of Wehmer and
others; found that the church as originally organized
was, and was still, subject to the jurisdiction of the Gen-
eral synod; that Wehmer and others were the legal
trustees of the congregation of.the church, entitled to
the possession, custody, and-control of its property; that
the Iowa synod of the Lutheran church differed from
the General synod of that church in essential matters
of government, faith, and belief; that all the acts of the
parties defendant hereinbefore stated were illegal; that
the majority faction had conspired together to transfer
the jurisdiction of the congregation from the General to
the Towa synod; that the majority faction had called in
ministers from the Iowa synod to conduct services in
the church contrary to the organic law thereof, and had
forcibly excluded the minority faction therefrom; and
thereupon the court entered a decree restraining the ma-
jority faction from keeping the minority faction out of
possession of the church property and from selecting a
minister for said church from the Iowa synod. IFrom
this decree Wilm Jannsen I'okenga and others have ap-
pealed.

1. We assume, without deciding, that all the findings
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made by the district court are supported by the evidence,
and still we think this decree cannot be sustained. The
court found that the doctrine and tenets of faith and
church polity of the Iowa synod were essentially differ-
ent from those of the General synod, and on this finding
enjoined the majority faction of the congregation from
selecting for pastor a minister of the Towa synod.
Whether the religious teachings, faith, and church
polity of these synods differed in essential particulars
was and is a question for the ecclesiastical tribunals,
not the civil courts. It is neither pleaded nor proved
that an ecclesiastical tribunal having final jurisdiction
to decide this question has determined it in favor of the
contention of the appellees; nor is it shown that no such
an ecclesiastical tribunal exists having jurisdiction to
decide the question. Until such a tribunal—if one ex-
ists—shall decide the question, the civil courts will not
assunie to do so. When some ecclesiastical tribunal
having jurisdiction in the premises shall determine that
according to the organic law of the church this congrega-
tion may or may not subject itself to the jurisdiction of
the Towa synod and select for its pastor a minister of
that synod, then the civil courts will recognize this judg-
ment and, if called upon, enforce it. "(I’ounder v. Ashe,
44 Neb. 672.) But it would be an unseemly thing for
the secular courts to assume to themselves the right to
decide in the first instance whether a certain doctrine or
tenet of faith possessed and practiced by one religious
organization was contrary to the organic and funda-
niental doctrines and creed of another religious organiza-
tion. It may be that because the ministers of the Iowa
synod believe in Chiliasm, therefore this congregation
would violate the fundamental and organic law of its
creation by selecting a minister from the Iowa synod
for its pastor; but we think that is a question which
the civil courts should not attempt to decide. Suppose
a Presbyterian congregation, being without a minister,
should by a major vote of all the members of the con-




YVoL. 57] JANUARY TERM, 1899. 17

Wehmer-v. Fokenga.

gregation select for its pastor a Methodist minister.
Can it be that the civil courts would enjoin the major
part of that Presbyterian congregation at the sust of the
minor part of it upon the ground that such action on
the part of the majority would violate the organic law of
the Presbyterian church? We think not. The remedy
of the minority in that case would be the same as it is
here,—to appeal to the ecclesiastical tribunals of the
Presbyterian church to first determine the question, and
if it procured a judgment in its favor, then, if unable to
enforce it otherwise, call upon the secular courts for pro-
tection.

2. But the district court found that the trustees repre-
senting the appellees here were the lawful trustees of
the congregation and as such entitled to possession of
the church property, and that the appellants were for-
¢ibly and wrongfully excluding the appellees therefrom.
Assuming all this to be so, it does not follow that the
appellees were entitled to the extraordinary remedy of
injunction, either to regain possession of this church edi-
fice or to exclude the appellants therefrom. TFor this re-
lief the appellees had a complete and adequate remedy
at law, either by an action in the nature of forcible entry
and detainer or by ejectment; and it is neither pleaded
nor proved but that either of these remedies would afford
the appellees complete and adequate relief, (Wailier v.
Williams, 53 Neb: 143.) '

3. Counsel for the appellees brouglht this case upon the
theory—and the district court seems to have adopted it—
that the real estate which belonged to this congregation
was donated to it for the purpose of teaching and dissem-
inating, not only the cardinal doctrines of the Lutheran
church, the organic creed, to-wit, the Augsburg Confes-
sion, but the peculiar tenets of faith, already noticed, held
by the congregations of the General synod; and that for
this congregation to trausfer its allegiance to and be-
come subject to the jurisdiction of the Iowa synod would
divert the trust property from the purpose for whiclh it
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was donated. We do not think it necessarily follows
that if this congregation should transfer its allegiance to
the Towa synod this would be a diversion of the church
property from the purposes for which it was donated to
the congregation. The deed conveying this property to
the congregation or trustees thereof does not recite that
it was conveyed to the congregation or the trustees as
trust property to be devoted to the teaching and dissemi-
nation of the carvdinal doctrine of the Lutheran church,
much less the peculiar tenets of faith entertained by the
congregations of the General or any other synod.” Tur-
thermore, no faction of this congregation has threatened
or attempted to sell, dispose of, or incumber the church
property. The question then as to the power of the ma-
jority of this congregation to make a valid sale and con-
veyance of the congregation’s real estate is not presented
by this record; and if it was, there is respectable author-
ity for the proposition that the majority of this congre-
gation may sell and dispose of this church property, since
its title is not incumbered with an express trust. (Wilson
v. Livingstone, 58 N. W. Rep. [Mich.] 640; Schradiv. Dorn-
feld, 55 N. W, Rep. [Minn.] 49.) The parties to this
suit, if they cannot settle their differences otherwise,
must appeal to the ecclesiastical tribunals of their church -
and have those tribunals determine the rights of these
factions according to the organic laws of the church;
and when this has been done the civil courts will cheer-
fully take the judgment of the ecclesiastical tribunal as
final in the premises and protect the rights of the congre-
gation as declared by such judgment. (Wutson v. Jones,
13 Wall. [U. 8.] 679; Pounder v. :Ashe, 44 Neb. 672.) But
the courts of the state are but the humble instruments
for interpreting human laws which know no heresy,
and are committed to the support of no dogma. Re-
ligious freedom and religious toleration would not long
survive if one member of a religious organization, feeling
himself aggrieved in some matter of religious faith or
church polity, could successtully appeal to the secular
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courts for redress, and have these courts determine that
one faction of a religious organization was orthodox, and
living and acting in conformity with the organic creed of
the church, and another faction was violating and disre-
garding such organic law. The decree of the district
court must be, and is, reversed and the action dismissed.

REVERSED AND DISMISSED.

GLORGE M. Munrrury v. ILLINOIS TRUST & SAVINGS
BANK. ’

TILED JANUARY 19, 1899. No. 8617,

1. Note: CoxsipERATION: Tiirp PErsoxs: Inprumxity. If A, as an
accommodation to B, and in consideration of his promise of in-
demnity, gives his note to C for a debt owing to the latter by T%,
the note of A does not lack consideration. B’s promise to A is
a sufficient consideration to support A’s promise to C.

o

. False Representations: CANCELLATION OF CONTRACT. To entitle a
party to be relieved from his contract on the ground that he was
induced to make it by the false representation of the other con-
tracting party, he must plead and prove that the representation
was made, that it was false, that he believed it, and acted upon it.

3. Landlord and Tenant: REpaIr oF PREMISEs. In the absence of un
express contract a landlord is not bound to repair leased prem-
ises, nor to pay for repairs made thereon by the tenant.

4. Vendor and Vendee: Ricuts oF OccUuPANT. One who purchases
real estate then in the actual possession of a third party under
a written contract with the vendor thereby assumes the obliga-
tions of the contract of his vendor with such third party, in the
absence of an express contract to the contrary. '

———: IuprovEMENTS. But where the contract between
such occupant and vendor is that the latter would pay for im-
provements made on the property by the occupant, and such con-
tract rests in parol, such purchaser is not bound thereby if he
purchased without notice of such parol agreement.

[

6. Mortgages: RiauTs or OccurANT: IMPROVEMENTS. In the absence
of express agreement to the contrary a mortgagee of real estate
is not liable to the occupant thereof for improvements made by
him on the premises in pursuance of an agreement with the
owner that he would pay the oecupant for the improvements so
made,
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ERROR from the district court of Saline county. Tried
below before HasTINGS, J.  Affirmed.

F. I. Foss, B. . Mc(intic, and W. R. Mutson, for plain-
tiff in error.

F. C. Power, contra. .

Racax, C.

The Illinois Trust & Savings Bank brought this suit
in the district court of Saline county against George M.
Murphey upon a promissory note given by Murphey to
the bank which upon its face purports to have been given
for the rent of certain elevators. At the close of the
evidence the jury, in obedience to an instruction of the
district court, returned a verdict for the plaintiff, upon
which the court entered a judgment, to review which
Murpley has filed here a petition in error.

1. Murphey, to the action of the bank, interposed four
defenses, though the same are not so separately stated
and numbered in his answer. The first defense was that
there was a want of consideration for the note sued upon.
In support of this defense Murphey’s evidence showed
that in 1891 N. H. Warren & Co., an Illinois copartner-
ship, owned some elevators at Crete, Dorchester, and
I'riend, Nebraska, and he entered into an agreement with
this copartnership in and by which it furnished him
these elevators. He put in $15,000 in money, took pos-
session of them, and operated them in the buying and
shipping of grain until August, 1894; that some time in
1891, at the request of Warren & Co., he executed his
note for some $2,400 to the bank; that in 1892 he executed
another note to the bank for about $3,000, and in 1893
executed to the bank the note in suit; that he executed
these notes to the bank at the request of Warren & Co.,
because that copartnership was indebted to the bank;
that he executed all these notes to the bank in pursuance
of an agreement between himself and Warren & Co. that
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the latter would indemnify him for so doing,—that is,
that they wonld repay to him whatever money he paid
the bank on those notes; that he paid the notes of 1891
and 1892, and all the notes in suit except some $375. The
effect of this evidence is that Murphey executed the note
in suit as an accommodation for Warren & Co. We do
not think he executed the note without consideration.
The promise of Warren & Co. to repay him what he
should pay the bank was a sufficient consideration to
support his promise to the bank, and the fact that War-
ren & Co. failed to keep their promise to indemnify did
not release Murphey from his promise to the bank.

2. A second defense of Murphey’s was that he was in-
duced to exccute all three of the notes mentioned by cer-
tain false and fraudulent representations made by one
Gallop, alleged by Murphey to be the joint agent of Wan-
ren & Co. and the bank. The false representation which
Murphey alleges Gallop made was that Warren & Co.
were financially solvent, when as a matter of fact they
were insolvent. Murphey’s evidence completely failed
to support this defense. In the first place Gallop was
the general managing agent of Warren & Co. He was
not the agent of the bank, except that the latter sent
him out to Nebraska to have Murphey execute the note
in suit; but as such agent of the bank he had neither ex-
press nor ostensible authority to make any representa-
tion as to the financial condition of Warren & Co. Ifur-
thermore, Murphey says he knew at the time he exe-
cuted these notes that Warren & Co. were in financial
straits; that they owed a great deal more than they were
able to pay,—from all of which it is evident that Murphey
did not rely upon any representation made by Gallop as
to the financial responsibility of Warren & Co., even if
Grallop was the agent of the bank and invested with au-
thority to make such representations.

3. A third defense was in the nature of a counter-claim.
Murphey sought to recover a judgment against the bank
for all the moneys which he had paid out on all three of
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the notes mentioned, basing his right to such recovery
upon the theory that the bank had obtained the money
from him by reason of the fraudulent representation of
its agent, Gallop.- What has already been said disposes
of this defense.

4. A fourth defense interposed by Murphey was also
in the nature of a counter-claim. He alleged that during
the time he was in possession of these elevators he had
made certain repairs upon them; that the repairs were
necessary to the elevators; that the bank had received
the benefit of the repairs and improvements made, and
that such improvements were reasonably worth a certain
sum. There are three views which may be taken of this
defense: If the bank is to be regarded as the owner and
Murphey the tenant of this property after I'ebruary 26,
1894, at which time it is said the bank became the owner
of the property, then to hold the bank liable for repairs
made upon the leased premises by Murphey it is necessary
for him to plead and prove an express contract, since
the bank as landlord was not bound, in the absence of
an express contract, to repair the leased premises itself,
nor to pay for repairs made by its tenant. (Turner v.
Townsend, 42 Neb. 376.) Murphey did not plead nor prove
an express contract ou the part of the bank to pay for
any improvements put upon the property by him. If
the bank, by purchasing this property from Warren &
Co., became liable to carry out the contract existing be-
tween Murphey and Warren & Co., then the bank’s lia-
bility and its rights as the representative of Warren &
Co. were measured by the written contract existing be-
tween Murphey and Warren & Co., and this written con-
tract does not bind Warren & Co. to keep the elevators in
repair, nor to pay for improvements which Murpley
might make thereon. But Murphey alleges that the con-
tract between him and Warren & Co., by which the latter
were to keep the elevators in repair and to make the
necessary improvements thereon, rested in parol. But if
this were so, the bank, by purchasing the property from
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Warren & Co., would not be bound by an oral contract
existing between Warren & Co. and Murphey of which
it had no notice, and it is not pleaded mnor proved in
this record that the bank ever had any knowledge or
notice of the oral contract which Murphey alleges existed
between him and Warren & Co. in and by which the
latter were to pay for the improvements made upon the
elevators. Finally, this record tends to show that War-
ren & Co., being indebted to the bank, executed to it a
trust deed or mortgage upon these elevators as security.
If this is the status of the bank as regards the elevators,
then the bank is not liable to Murphey for any repairs
he may have made upon the property either before or
after its interest in the property attached, in the absence
of an express agreement upon the part of the bank au-
thorizing such improvements. So that in any view we
may take of the case the evidence discloses no liability
upon the part of the bank to pay for such improvement
as Murphey alleges he made upon the elevators. The
evidence would not support a verdict in favor of Mur-
phey had the jury rendered one. The district court was
therefore right in instructing a verdict.for the bank, and
_its judgment is
ATFFIRMED.

HERMAN IIOLT, APPELLANT, V. BILERT SCHNEIDER,
APPELLER.

TILED JANUARY 19,1899. No. 8646.

1. Principal and Agent: EsTOPPEL oF PRINCIPAL. Where a principal
has by his voluntary act placed an agent in such a situation
that o person of ordinary prudence conversant with business
usages and.the nature of the particular business is justified in
presuming that such agent has authority to perform a particular
act, and therefore deals with the agent, the principal is estopped
as against such third person from denying the agent’s authority.

2.

¢ APPARENT AUTHORITY: QUESTION OF IFacT, Whether or not
an act is within the scope of an agent’s apparent authority is to
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be determined under the foregoing rule as a question of fact
from all the circumstances of the transaction and the business.
Johuston v. Milwaukee & Wyoming Investment Co., 46 Neb. 480, fol-
lowed.

OSTENSIBLE AUTHORITY: EVIDENCE. Ostensible authority
to act as agent may be inferred if the party to be charged as
principal affirmatively or intentionally, or by lack of ordinary
care, causes or allows third persons to trust and act upon such
apparent agency. Thomson . Shelton, 49 Neb. 644, and Phaniz
Ins. Co. v. Walter, 51 Neb. 132, followed. Porter v. Qurada, 51 Neb.
510, and Frey v. C'ui tis, 52 Neb. 406, distinguished.

AUTHORITY OF AGENT: DPAYMENT BY NOTE. Generally, the
authority of an agent or attorney to collect his principal’s debt
does not include the authority to accept as payment anything
but money; and where a debtor gives his own note to the agent,
it will not discharge the debt due the principal, in the absence
of ratification of such payment by him.

» APPEAL from the district court of Lancaster county.
Heard below before Hovaks, J.  Reversed.

C. C. Flunsburg, for appellant.
Stevens & Cochran, contra.

Racax, C. ) :

Herman Holt brought this suit in the district court
of Lancaster-county against Eilert Schneider and others
to foreclose a real estate mortgage executed by Schneider
to Holt in I'ebruary, 1884, to secure a note of Schneider
of that date payable to Holt for $3,200, due January 1,
1889, with eight per cent interest per annum from its
date. As a defense to the action Schneider pleaded pay-
ment. The court found the issues in his favor and dis-
missed Holt's action, and he has appealed.

1. The history of the case is as follows: I'rom 1882
until this controversy arose C. C. Burr, at Lincoln, Ne-
braska, was engaged in the business of negotiating real
estate loans, and until this time Herman Holt was a
capitalist residing in New ITampshire. About the year
1882 Burr began lending money to borrowers, taking
their notes secured by mortgage payable to Holt. Burr
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would give his own check to the borrower for the amount
of the loan, record the mortgage, and transmit the papers
evidencing the loan to Holt, and draw on him for the
amount of the mortgage loan. This course of business
was in pursuance of an agreement between Burr and
Holt that the latter would take about $20,000 of such
loans. The payment of all the loans so made for Holt by
Burr in pursuance of this arrangenent were guarantied
by the latter. The applications for loans were made to
Burr. He examined, or cansed to be examined, the bor-
rower’s title, passed upon its validity, and determined its
value as security. He collected interest on the Iolt
loans from time to time as they matured, and from time
to time sent Holt statements of the interest he had col-
lected, and sent him drafts for such interest, deducting
any charges made for his services in collecting this in-
terest. In some instances Burr also collected the princi-
pal of loans, which he likewise remitted to Holt in the
statements made to him from time to time of collections
in his hands. Holt sent to Burr from time to time cou-
pons that were due for collection, and when these cou-
pons were received by Burr and paid, he would turn them
over to the borrower. Sometimes Burr remitted the in-
terest due before it was actnally paid to him. Some-
times the borrower would pay his interest to Burr before
Burr received the conpon. In no instance did Holt ever
notify any of his debtors to remit the principal or interest
of their loans to him, nor did he notify them to pay their
loans to Burr., In fact, he had no communication at any
time with any of the persons who had borrowed his
money, except in one or two instances borrowers wrote
him asking, that if they would remit him the amount
due on their loans, would he release the mortgages; and
in such instances he answered, saying, that he would
first communicate with Burr.and ascertain if Burr had
in lis possession any coupon which he, Burr, had paid
but which had not been paid to him. Burr also caused in
some instances the mortgaged property to be insured for
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the benefit of Holt, and generally he transacted the en-
tire business in reference to the making and collection
of these loans on behalf of Holt. In 1884 Schneider made
application to Burr for a loan of §3,200. Schneider exe-
cuted to Holt the note and mortgage in suit. Burr
caused this mortgage to be recorded and forwarded the
sameé, together with the bond which it secured, to Holt
and drew his draft on Holt for $3,200, which Ilolt paid.
When the annual interest coupons matured in January,
1885, 1886, and 1887, Schneider paid them to Burr and
he remitted the amounts to Holt. He made these remit-
tances, not exactly at the time they were paid, but ac-
cording to the usual method adopted by him and Holt
for the transaction of their business. It seems that when
money was collected by Burr he placed it to his own
credit in the bank until such time as he was ready to
make a statement to Holt, and when he made such state-
ment he would charge himself with all the moneys he
had collected since his former statement, and credit him-
self with his charges and expenses for making the collec-
tions. Holt sent the Schneider coupons to Burr in the
same manner that he sent the coupons of other bor-
rowers, and they were by Burr turned over to Schneider.
At the time Burr made this loan to Schneider he took
from the latter a note for $320, secured by a second mort-
gage upon the same real estate mortgaged to Holt. This
was Burr’s commission charged Schneider for obtaining
for him the loan. It seems that Burr, because of his
guaranty, advanced and paid to Holt the Schneider cou-
pon which matured January 1, 1888; and that coupon
not having been paid by Schneider to Burr and Burr’s
commission mortgage remaining unpaid, he brought a
suit in April of that year in the district court of Lancas-
ter county against Schneider to foreclose the commis-
sion mortgage. To this sujt Schneider and his wife were
made parties and duly served with process of the court.
Burr also made Herman Holt a party to this suit and
employed a firm of attorneys for Holt. The attorneys
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filed a cross-bill for Holt, in which the execution of the
principal note and mortgage was alleged; that Schneider
had made defaunlt in paying the interest due thereon, by
reason whereof Holt had elected to and had declared the
entire mortgage debt due. This case went to decree,
Holt, being awarded a first lien for the principal of his
mortgage and the interest thereon and Burr a second
lien. Holt had not expressly authorized Burr to bring
this foreclesure suit. He had no knowledge that it had
been brought until October, 1894. At the time the suit
was brought, and at all times until this decree was ren-
dered, the Schneider mortgage was in Holt’s possession,
and at the time the decree was rendered on Holt’s cross-
bill in the Burr suit the mortgage had not by its terms
matured. Schneider took a stay of execution of this de-
cree, and before the stay expired procured a loan of
money from the Lombard Investment Company and se-
cured it by mortgage upon the real estate in controversy
and paid the proceeds of this loan, about $3,800, over to
Burr. This sum was not sufficient to discharge all liens
awarded against the land by the decree rendered in the
Burr case. Presumably to enable Schneider to procure
the loan from the-loan company, Burr released his own
lien against the Schneider land and procured the release
of all other liens against the same, and also as the agent
and attorney of Ilolt released the decree which the court
had awarded Hott against that land and took from
Schneider his note secured by chattel mortgage for the
difference between the sum of $3,800 paid him by Schnei-
der and what it took to clear said real estate from all the
liens awarded by the decree in the Burr case. Burr did
not account and pay over to Holt all, if any part, of the
money paid to him by Schneider to apply on the Holt
mortgage. In October, 1894, Holt visited Lincoln and
for the first time learned that Burr, assuming to act as
his agent, had foreclosed the Schneider mortgage and
received from Schneider the money already referred to.
After a somewhat complete examination into this
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Schneider affair, after consultation with Burr, and with
a full knowledge of everything that Burr had done in
reference to this Schneider loan, Holt took an assign-
ment in writing from Burr of a large number of certifi-
cates of stock owned by the latter in certain corpora-
tions, the face or par value of this stock being something
more than $200,000. The agrcement recites that this
assignment was made to Holt for three purposes: (1)
That Holt should apply the proceeds of the stock to re-
pay himself for any money he might pay out to redeem
the stock which was then pledged as collateral security;
(2) the proceeds should be applied to the payment of
a note of $5,000 held by Elizabeth TTolt against Burr;
and (3) the excess of the proceeds of the stock was to be
applied by Holt “in fulfillment, satisfaction, or discharge
of any of my contracts with said Ilerman Holt, wherein
I guaranty the payment of any notes to him.” The evi-
dence also tends to show that this assignment of stock
was made and received with the intention on the part of
the parties thereto not only to secure the payment of all
the notes which Burr had guarantied to ITolt and which
notes had not been paid, but that it was the intention of
the parties by this assignment of stock to secure to Holt
the payment of the Schneider loan which Burr had col-
lected and not accounted for.

2. I'rom this evidence the district court was of opinion
(1) that Burr was the general agent of Ilolt, clothed with
authority to collect any mortgage loan which he had ne-
gotiated for Holt and of which he had guarantied the
payment; (2) that Schneider was justified in believing
and acting upon the supposition that Burr was Holt’s
agent for the collection of Schueider’s mortgage debt,
and that the latter was justified in believing that Burr
had authority to bring suit in Holt’s name, declaring the
mortgage due and foreclosing the same, and justified in
relying upon the relecase of the decree made by Burr; and
(3) that Holt took from Burr the assignment to secure,
among others, the payment of the money which Schnei-
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der had paid to Burr and which the latter had not turned
over to his principal, and that Holt took this assignment
with a full knowledge of everything his agent had done
in the preniises, and had therefore ratified all the acts _
of Burr, even if they were unauthorized.

3. We do not think the district court was correct in
its conclusion that Burr was the general managing
agent- of Holt, and the latter therefore bound by all
that he did; nor do we think the district court was cor-
rect in holding that Hoelt had ratified the action of Burr,
if unauthorized, by taking from the latter the assign-
ment referred to. But we think, and we decide, that
Holt, by his conduct, led Schueider to believe that Burr
was the former’s agent, clothed with full authority to
collect the debt which Schneider owed-Holt. As al-
ready stated, Holt, though holding Schneider’s mort-
gage, bond, and coupons, had at no time any communica-
tion or correspondence with him, and did not direct him
at any time to make his remittances to him, Holt. Holt
does not seem to have relied so much upon Schneider’s
mortgage to secure the debt as he did upon Burr's guar-
anty of the payment thereof. When Schneider’s cou-
pons would mature, if he paid them, he would pay them
to Burr, through whom Le negoetiated the loan, and in
due course of time Burr would return him the coupon he
had paid. All this time Holt knew positively that Burr
was collecting his interest on the Schneider loan. He
did not disprove of that. He did not question Burr's au-
thority to make these collections in any manner what-
ever. - The mortgage provided that in case default
should be made in the payment of interest due thereon
for five days, then the mortgage, at the election of the
holder of the mortgage debt, should become due. When
Schneider was summoned into court to answer the cross-
bill filed therein by Burr for Holt that cross-bill set-out
the fact that Schueider had made default in the payment
of the annual interest due on his loan, and that by reason
thereof Holt had elected to declare the whole mortgage

38
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debt due. Now while Holt himself did not file this cross-
bill, while he did not expressly authorize Burr to file it,
yet Burr, assuming to act as his agent, filed, or caunsed
to be filed, the cross-bill, and Schueider was guilty of
no negligence in not inquiring into the authority of Buir
to cause this cross-bill to be filed. He had the right to
presume from what he already knew of Burr and Holt’s
method of conducting business that since his mortgage
was in default Burr had the authority to collect it, and
-if authority to collect it, had a right to declare it due,
and to bring a suit to foreclose it.

It is true that the note and mortgage were not filed
in court at the time this decree was taken; and it is also
true that the district court should not have permitted
this decree to be taken except upon the filing and can-
cellation of this note and mortgage. But Schneider was
not guilty of negligence in not seeing that this was done
or not done. When ‘he was about to pay over to Burr
the proceeds of the new loan which he had made upon
his farm to discharge this Holt indebtedness he inquired
for the note and mortgage, and was answered that they
could not be given to him because they were part of the
files of the court. This satisfied him, and under the cir-
cumstances he was not guilty of negligence in paying the
money without the production of the note and mortgage.

This case falls within the doctrine of Johnston v. Mil-
waukee & Wyoming Investment Co., 46 Neb. 480, in which
it was ruled: “Wlhere a principal has, by his voluntary
act, placed an agent in such a situation that a person of
ordinary prudence conversant with business usages and
the nature of the particular business is justified in pre-
suming that such agent has authority to perform a par-
ticular act, and therefore deals with the agent, the prin-
cipal is estopped as against such third person from deny-
ing the agent’s authority.” And in the case cited it was
further ruled: “Whether or not an act is within the scope
of an agent’s apparent authority is to be determined
under the foregoing rule as a question of fact from all
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the circumstances of the transaction and the business.”
The case at bar is also within the doctrine of Thomson
v. Shelton, 49 Neb. 644, where it was said: “Ostensible
authority to act as agent may be conferred if the party
to be charged as principal affirmatively or intentionally,
or by lack of ordinary cave, causes or allows third pe-
sons to trust and act upon such apparent agency.” To
the same effect is Plhaniz Ins. Co. of Hurtford v. Walter,
51 Neb. 182. The case at bar is distinguishable from
Porter v. Ourada, 531 Neb., 510. In that case the mort-
gagor voluntarily paid to the original mortgagee the full
amount of the mortgage debt before its maturity, the
mortgagee not being in possession of the evidence of the
debt, and it was held that such a payment would not dis-
charge the debt, it being evidenced by a negotiable prom-
issory note not then due and in the hands of an innocent
holder. In that case the mortgagor had made payments
of interest to the mortgagee, but the mortgagee was not
the agent of the holder of the negotiable paper, and the
Jatter did not know that these payments were made by
the mortgagor to the mortgagee. In the case at bar Holt
knew all the while that Schneider was paying his in-
terest as it matured to Burr for him, IHolt. He recog-
nized and approved these payments and thereby justified
Schneider in believing that Burr had authority to collect
for Holt. In the case at bar, at the time Schneider paid
the §3,800 to Burr, he supposed, and had the right to sup-
pose, that Buir, as Ilolt’s agent for the purpose of col-
lecting it, had declared the entire mortgage debt due;
and the payment made by Schneider under the cirenm-
stances was not a voluntary payment, but one made in
invitum. (Green v. Hall, 43 Neb. 275.) The case at bar is
also distinguishable from [rey v. Curtis, 52 Neb. 406. In
that case a mortgagor voluntarily paid to the agent,
through whom he had negotiated it, a mortgage loan be-
fore its maturity, the loan being evidenced by a negotia-
ble promissory note, and at the time in the hands of an
innocent third party, and it was held that the mortgagor
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was not protected by reason of the payment made. In
the Frey Case, as in the Ourada Case, the holder of the
mortgage debt had no notice or knowledge that the mort-
gagor had ever paid any of his interest coupons to the
agent through whom the loan was negotiated. In the
case at bar one of two innocent persons must suffer,—
either Holt or Schneider. In equity who should bear this
loss? Certainly not the one without fault. The one
whose negligence caused the loss. If Holt, knowing that
Schneider was paying his interest coupons to Burr, had
communicated with Schneider and directed him to make
his interest payments on his loan directly to him, Holt,
then, if Schneider had paid or attempted to pay through
Burr, he would not have been protected; but Holt did
not do this, did not deal with Sclneider in any respect,
. but permitted Burr to collect what Schneider owed
him; allowed Burr to place it to his own credit, and from
time to time account to him, ITelt, for it with other col-
lections made. Schneider knew that Burr was collecting
his interest for Ilolt and remitting it, and he was justi-
fied, from what he knew of the course of dealing between
Burr and ITolt, in regarding the former as the latter’s
agent for the purpose of collecting the entire mortgage
debt. :

As already stated, Schneider obtained the $3,800 paid
to Burr by means of a loan from the Lombard Invest-
ment Company, and secured the payment of this loan by
a morteage upon the land in controversy. When the in-
vestment company’s loan matured, Schneider borrowed
money from the Union Central Life Insurance Company,
with which he paid off and discharged the investment
company’s mortgage, and secured the life insurance com-
pany’s loan by another mortgage upon this land. The
loan of the life insurance company remains unpaid. The
insurance company was made a party to this action and
filed an answer in the nature of a cross-bill, seeking to
foreclose its mortgage. Although under the circum-
stances disclosed by the evidence in this record it must be
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held that Schneider was justified in regarding Burr as
Holt’s agent clothed with authority to collect the debt
which Schneider owed Holt, yet Burr had no authority,
either actual or ostensible, to make collections of Holt’s
debt in anything but money. Schneider could not dis-
charge his debt to Holt by giving his own note secured
by chattel mortgage to Burr. (Cram v. Sickel, 31 Neb.
828.) If Burr was Holt’s agent with authority to collect
the Schneider mortgage, he was not his agent to accept
from Schneider in payment of that mortgage aunything
but money; and though Schneider was justified in re-
garding Burr as Iolt’s agent to receive payment of his
debt, he was not justified in believing that Burr had au-
thority to accept anything other than money in satisfac-
tion of his principal’s claim. Schneider, therefore, has
paid to Holt only $3,800 of what was due the latter at the
time such payment was made. Schneider, therefore, is
entitled to be credited on the Ilolt mortgage loan with
$3,800 as of the date when he made the payment of that
sum to Burr, and he is still indebted to ITolt for the ditter-
ence between that sum and the amount due on the Holt
mortgage when the $3,800 were paid. But the real estate
in controversy is now incumbered by a mortgage made by
Schneider to the Union Central Life Insurance Company,
and under the evidence in this record the insurance com-
pany is an innocent mortgagee or purchaser of this real
estate, and its mortgage lien thereon is superior to any
lien which Holt may have upon the real estate to secure
the payment of the balance due him from Schneider.

The decree of the district court will be reversed and
the cause remanded, not for a retrial, but with instruc-
tions to ascertain the amount due to Holt from Schnei-
der after deducting the §3,800 paid by the latter to Burr,
and to award Holt a lien upon the real estate in con-
troversy for the payment thereof, postponing such lien,
‘however, to that of the Union Central Life Insurance
Company.

REVERSED AND REMANDED.
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JAMES M. BARRY BT AL. V. MICHAEL WACHOSKY ET AL.
FiLrp JANUARY 19,1899. No. 8633.

1. Objection to Jurisdiction: Wairver: ANswEr. Where a defendant
objects specially to the court’s jurisdiction over him and, that
being overruled, pleads generally to the merits and interpeses as
a defense in his answer the facts showing the court’s want of
jurisdiction, he does not thereby waive the objection that the
court had no jurisdiction over him.

2. Venue: DEFENDANTS IN DIFFEREXT COUNTIES: PROCESS: PARTIES.
The test for determining whether an action is rightly brought
in ome county against the defendant found and served therein,
so that others made defendunts thereto may be served in a for-
eign county, is whether the defendant served in the county in -
which the action is brought is a bone fide defendant to thuat ac-
tion,—whether his interest in the action and in the result thereof
is adverse to that of the plaintift.

®

3. Non-Negotiable Note: AcTioN BY ASSICNEE. A non-negotiable
promissory note is a mere chose in action, as such is assignable,
and the assignee thereof may maintain an action thereon in his
own name,

: Parries. To such a suit the assignor is not a nec-
essary party. (Code of Civil Procedure, sec. 30.)

AsSIGNMENT: LiIABILITY oF PAYEE. The payee of a non-
negotiable note who writes his name across the back thereof, and
sells and delivers the note, does not thereby render himself liable
on such note to the holder thereof.

5.

6. : : . Such a payee of such a note may render
himself liable to his assignee for the payment of such note by
writing a contract to that effect over his signature; but such a
contract, if made, would be a separate and independent one from
that evidenced by the note, and the makers of the note would not
be liable on that contract.

: ACTION BY ASSIGNEE: PARTIES. To a suit by the as-
signee of such a note thereon the original payee is not a proper
party. To a suit by such assignee on the payee's contract to be
liable for the payment of the note the makers thereof are not
proper parties.

8. Joinder of Causes of Action. Two causes of action on two sepa-
rate contracts cannot be united in one petition unless each cause
of action affects all parties made defendants,
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Ernor from the district court of Douglas county.
Tried below before SLABAUGH, J. [Reversed.

Mel C. Jay, Jay & Welty, and Alfred Pizey, for plaintiffs
in error.

George L. Pritchett, contra.

Racax, C.

James M. Barry, J. M. Brannan, and C. D. Ryan made
their promissory note for $300, and delivered the same
to one D. T. Clarke. The note was payable to Clarke
only. It was non-negotiable. Before the note matured
Clarke seems to have sold it to Michael Wachosky. At
any rate he wrote his name across the back of the note,
and over that he recited in writing that he guarantied the
payment of the note, and delivered it to W achosky. The
latter, in the county court of Douglas county, brought a
suit against Clarke, Barry, Brannan, and Ryan and set
out in hLis petition the execution and delivery of the note
by the makers thereof to Clarke, and then that Clarke
wrote his name on the back of the note, and wrote over
Lis name his contract gnarantying the payment of the
note, and delivered it to him, Wachosky. Clarke resided
and was summoned in Douglas county. The makers of
the note were found and summoned in Dakota county.
The makers of the note, on being brought into the county
court, appeared specially and objected to the jurisdiction
of the court over them, upon the grounds that they were
found and summoned in Dakota county, where they re-
sided, and that Clarke was summoned in Douglas county.
This objection of the makers to the jurisdiction of the
county court over them was by it overruled. The makers
-of the note then answered to the merits of Wachosky’s
petition, and interposed as a defense to the court’s juris-
diction the fact that they were residents of and found
and summoned only in Dakofa county, Wachosky, by
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a reply to this answer, admitted that the makers were
found and summoned only in Dakota county. Wachosky
had a verdict and judgment in the county court, and the
makers prosecuted a petition in error to the district court
to reverse that judgment. The district court affirmed
the judgment of the county court, and its judgment is
now before us on a petition in error.

1. The plaintiffs in error adopted the proper practice
to raise the question of the court’s jurisdiction over them.
(I urlburt v. Palmer, 39 Neb. 158; Anheuser-Busch Brewing
Ass’n v. Peterson, 4] Neb. 897; Lowe ». Riley, 57 Neb.
- 252.) The court havingvovorruled the objections of the
plaintiffs in error to the court’s jurisdiction over them,
they properly set up the facts of their being residents
of and summoned only in Dakota county as one of the
defenses of their answer, and by so doing did not waive
the question of jurisdiction, though in the same answer
they pleaded generally to the merits of the plaintiffy’
case.

2. Section 60 of the C'ode of Civil Procedure provides,
in substance, that every action not otherwise specifically
provided for must be brought in the county in which the
defendant, or some one of the defendants, resides or may
be summoned. Section 63 of the Code provides that
when an action is rightly brought in any county a sum-
mons may be issued to another county against any one
or more of the defendants at the plaintiff’s request. Now
Clarke was made a defendant to this action, and he was
served with summons in Douglas county, and therefore
it was proper to summon the other defendants to the ac-
tion in Dakota county, if the action was rightly brought
against Clarke in Douglas county. The test for determin-
ing whether an action be rightly brought in one county
against the defendant found, and served therein, so that
the other defendants may be served in a fOI‘ElO'I] county
is whether the defendant served in the county in which
the action is brought is a lona fide defendant to that
action,—whether his interest in the action and in the




Vor. 57] JANUARY TIERM, 1899. 537

Barry v. Wachosky.

result thereof is adverse to that of the plaintiff. (Hanna
v. Iimerson, 45 Neb. 708, and cases there cited; Miller v. -
Meccker, 54 Neb. 452.) Pearson v. Kansas Mfg. Co., 14 Neb.
211, is no longer regarded as sound, but has in effect long
been overruled. So that, looking at this action as a suit
upon the promissory note executed by the plaintiffs in
error to Clarke, we have the question, Did Clarke, by as-
signing this note to Wachosky, become liable upon the
note? We think not. The note was non-negotiable. It
was a mere chose in action. It was assignable, and when
assigned by Clarke, the payee, his assignee, Wachosky,
could maintain an action upon it in his own name, and
to this action Clarke was not a necessary party. (Code
of Civil Procedure, sec. 30.) Clarke, by assigning this
note to Wachosky, did not become liable to him or his
assignee on the note, and therefore, viewing this action
as a suit upon the note, Clarke was not interested in the
result of that action adversely to Wachosky, and there-
fore the action was not rightly brought on the note in
Douglas county and the court had no jurisdiction over
the plaintiffs in error. Of course, if the payee of a nego-
tiable promissory note writes his name across the back
thereof, without more, and delivers it to a third party,
the law will write over that signature the promise on
the part of such payee that, if the holder thereof presents
it to the maker when due for payment, and it be dis-
honored, and he be given due notice thereof, he will pay
the note to the holder. But the payee of a non-negotia-
ble note who sells it, writes his name across the back
thereof, and delivers it to the vendee, without more, does
not thereby become liable upon the note. His assign-
ment and delivery of the note simply amounts to a quit-
.claim upon his part of his interest in the note to his
vendee. Such a payee of such a non-negotiable note may
of course make himself liable to his assignee for the pay-
ment of said note by a writing evidencing such a contract
over his signature. But in that case such contract would
be a separate and independent one from the contract
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evidenced by the note and would not affect the makers
of the note nor their liability; nor enable the holder
of the note to unite in one action the makers and the
payee. In the case at bar Clarke did write over his signa-
ture on this note a guaranty of payment, and by so doing
he became liable to Wachosky as a guarantor of this
note. But the makers of the note were not parties to this
contract of gunaranty. The contract of guaranty was
Clarke’s centract, and a separate and independent con-
tract from the contract made by plaintiffs in error.
Clarke was not, and is not, liable to Wachosky on the
note. The makers of the note are not liable to Wachosky
upon Clarke's guaranty. Therefore, if we regard this as
a suit upon the note, Clarke was not a proper party
thereto, and the court had no jurisdiction over the plain-
tiffs in error. If we regard it as a suit upon the guaranty,
Clarke was the only proper party thereto and the court
had no jurisdiction over the plaintiffs in error. Wa-
chosky has, perhaps, two causes of action. One cause of
action is on the note and against the makers thereof.
The other cause of action is against Clarke on his guar-
anty of payment. These two causes of action cannot be
united, for the obvious reason that each one does not
affect all the parties to the action. (Mowery v. Mast, 9
Neb. 445; Code of Civil Procedure, sec. 88.) The judg-
ment of the district court is reversed and the action, so
far as it affects the plaintiffs in error, is dismissed.

REVERSED AND DISMISSED.

GERMAN INSURANCE COMPANY OF I'REEPORT V. MARCUS
TFREDERICK.

FiLED JANUARY 19, 1899. No. 8600.

1. Summons. A summons issued from the district court need not
state the nature of the action.

o, : CorrorarioNs. In suing a corporation it is not necessary
that in the summons it be described as such.
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3. Pleading: ConrPORATIONS., A petition, at least after answer to the
merits, is not open to attack because it does not allege the cor-
porate character of the defendant.

4. Summons: NAME oF PARTY. A writ returned as served on “H. L.
Lode™ will not be quashed because of the use of initials, unless
at least it be shown that such initials were in fact a contraction
and®not the full name of the person described. °

. Insurance: MISSTATEMENTS IN APPLICATION: PAROL EVIDENCE. An
insured is not precluded from recovering on a policy because of
misstatements in a written application, when it is made to ap-
pear that the application was written by the agent of the in-
surer and that the insured truthfully stated to him the facts in
question. Such facts may be shown by parol.

<

: VACANT PrEMISES. An insurance policy contained a pro-
vision avoiding the policy should the demised premises “be or
become vacant.” 'They were vacant when the policy was issued
and the agent who issued the policy knew that fact. Held, A
waiver by the insurer of that provision.

7. Witnesses: Conrrrexcy. A party to an action is not an incompe-
tent witness by whom to prove a transaction with an agent of
the other party since deceased.

8. Pleading: AmMENDMENTS, The allowance of certain amendments
after trial so as to conform the pleadings with the proof held
proper.

9. New Trial: NewrLy-DiScOVERED EVIDENCE: AFFIDAVIT. An affi-
davit in support of a motion for a new trial on the ground of
newly-discovered evidence should state as specifically as prac-
ticable the nature of such evidence and not merely its general
object.

Error from the district court of Hall county. Tried
below before THOMPSON, J.  Affirmed.

C.dJ. Gurloe and I T'. Garlow, for plaintiff in error.
J. W. Edyerton, contre

Irvixg, C.

This was an action by I'rederick on a policy of fire in-
surance issued by the defendant insurance company.
From a judgment for the plaintiff the insurance company
prosecutes these proceedings in error.

Before answering, the company filed a special appear-
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ance objecting to the jurisdiction of the court over the
person of the defendant. The objections were overruled,
and the matter thereof has been preserved by averments
in the answer to which a demurrer was sustained, by the
motion for a new trial, and by appropriate assignments
of error. Tollowing are the grounds stated for the objec-
“tions to the jurisdiction: “TFirst, because the face of the
summons served in the case fails to state nupon what the
action is based or the amount claimed. Second, because
the defendant is not properly defined or designated.
Third, because the amount claimed by plaintiff is in-
definite and uncertain. IFourth, because there is no such
person as Il. I.. Bode, upon whom service is represented
to this honorable court to have been made.” In addition
to the foregoing poiuls certain others are argued in the
briefs. Some relate to matters affecting the form of the
return and were corrected by amendment thereof by
leave of the court. Others cannot be considered, because
not presented to the trial court. We consider in order
those preserved by the foregoing statement.

The summons in a case begun in the district court need
not state the nature of the action. Section 64 of the Code
of Civil Procedure prescribes the requisites of a summons
and contains no such requirement. Section 910, relied on
by plaintiff in error, is a part of the provisions regulating
practice before justices of the peace, and is not here ap-
plicable. The objection that the defendant is not prop-
erly defined or designated is based on the fact that the
summons described the defendant as the German Insur-
ance Company of Ireeport, Illinois, and did not state
that it was a corporation or a partnership. The section
already cited requires the defendant to be named, but it
does not require that it should be described. Under this
head there are argued in the briefs certain questions as
to the method of service on corporations. Undoubtedly,
if the defendant were not in fact a corporation and were
served as such, but not in a manner good against an in-
dividual or partnership, such objection might be urged
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by appropriate averments. But the objection here made
was not sufficient to raise the sufficiency of the service,
conceding that the defendant is a corporation. The ob-
jection that the amount claimed is uncertain seems to
refer to the indorsement on the writ. Conceding that a
service of a proper summons may be avoided for uncer-
tainiy in the amount indorsed, there was here no such
uncertainty. The indorsement stated an amount certain,
with interest at a rate specified from a date named. This
was certain. It also said “and an attorney’s fee” At-
torney’s fees in such cases, when allowed, are taxed
as costs, and the amount need no more be stated by in-
dorsement on the summeons than that of other costs,—
something which cannot be estimated in advance. Ti-
nally, the objection that there is no such person as H. L.
Bode is based on the theory that it is a designation of a
person by initials, and not by his Christian and surname.
Possibly the objection to the return might have been
good if it had been shown, after the manner of a plea
in abatement, that “H. L. Bode” was not the true name,
and also what the true name was. But this court has
held that in the absence of such showing it cannot be
presumed that the initials do not express the full name.
(Oakley ©v. Pegler, 30 Neb. 628; Scarborough v. Myrick, 47
Neb. 794)) The objections to the jurisdiction were prop-
erly overruled.

It is said that the petition fails to state a cause of
action, in that it does not allege the corporate or other
capacity of the defendant. It is more than doubtful
whether an averment of the corporate capacity of the
defendant was necessary. If so, it was too late to insist
on the defect after an answer to the merits. (Hzchange
Nat. Bank v. Capps, 32 Neb. 242.) 'The objection was first
made by an objection to the introduction of evidence.

The principal question in the case arises from the fact
that the policy provided that it should be void if the
insured premises “be or become vacant or unoccupied.”
They were in fact vacant when the policy was issued, and



[ g
Sy
Lo

NEBRASKA REPOKTS. [VoLr. 57

German Ins. Co. v. Frederick.

remained so until the time of the fire, nine days there-
after. The written application contained an inquiry as
to how the premises were occupied and the answer, “It
is occupied by tenant as a private dwelling.” The proof
shows that the application was written by the agent or,
under his direction, by his clerk, and that the answer
was inserted after a statement by the insured that the
premises were then vacant, but had been leased, and that
the tenant would move in the next day. Two things are
established by former adjudications in this connection.
Ome is that oral evidence is admissible to show that an
application was made out by the agent of the insurer
on the statements of the insured and that the state-
ments made were true. This relieves the insured from
any charge of fraud or misrepresentation, although- the
agent did not truthfully state the facts. (/lome Iire Ins.
C'o. v. Flallon, 45 Neb. 534.) The other is that the provision
against vacancy is one for the benefit of the insurer and
may be waived, and that it is waived if the company
issues the policy with knowledge of an existing vacancy.
(Rochester Loan & Banking Co. v. Liberty Ins. Co., 44 Neb.
537.) The only thing to differentiate this case from the
last one cited is that here there was a statement that the
premises would be occupied the following day, and there
is proof tending to show that the agent withheld de-
livery of the policy until that day, but without further in-
quiry as to the occupancy. It can hardly be claimed that
there was a warranty that the tenant would move in the
next day. It was a fact that the insured could not con-
trol. His statements, so far as they concerned facts,
were true, and the agent saw fit to issue the policy, re-
lying on the probability of early occupancy.

It is charged in the brief that the policy was-procured
by fraud. To this there are two answers. Such fraud
was not pleaded, nor was it proved.

Objection is made to the introduction of evidence as
to the transactions of the insured with the agent, on the
ground that the agent was dead at the time of trial. This
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fact seems to have been assumed, but it was not proved.
However, the statute makes such testimony incompetent
only where the adverse party is the representative of the
deceased. Here that was not the case. The deceased
in his lifetime had been the representative of the adverse
party. Perhaps such cases ought to be brought within
the statute, but they are not now within it.

Some complaint is made in the briefs because there
were taxes against the property not stated in answer
to the inquiry as to incumbrances. No such defense was
pleaded.

The plaintiff, after trial, was permitted to amend peti-
tion and reply so as to admit that the premises were va-
cant, but to plead the waiver above sustained. There
was no error in this. The evidence had gone in on this
issue without objection based on its irrelevancy, and the
amendment was a proper one to conform the pleadings
with the proof. Terms were imposed, by way of requiring
compensation for the expense of witnesses to prove the
fact of vacancy, and we cannot see that there was any
abuse of discretion.

It is urged that the evidence was insufficient to sustain
the finding. Without rehearsing it at length it is suffi-
cient to say that we think it was sufficient.

Objection is made to the allowance of attorney’s fees.
This question is too well settled to now permit of recon-
sideration.

A new ftrial was sought on the ground of newly-dis-
covered evidence, The affidavit in support of this motion
merely stated the general purpose of the testimony with-

“out stating its nature, and so afforded no basis for an
inquiry by the court as to whether the testimony was of
such a character as to warrant the granting of a new
trial.

ATFTFIRMED.

HARRISON, C. J., not sitting. _



544 NEBRASKA REPORTS. [ VoL. 57

Faulkner v. Giibert,

Francis C. FAULKNER, ASSIGNER, V. CYRUS P. GILBERT.
FILED JANUARY 19, 1899. No. 8597.

1. Contract: CONSIDERATION. The consideration of a contract need
not move to the promisor. A disadvantage to the promisee is
'suflicient, although the promisor derives no benefit therefrom.

2. Guaranty: CoNSIDERATION. The extension of time to a principal
debtor is a sufficient consideration to support a guaranty by a
stranger of the payment of the new obligation.

Enrror from the district court of Cass county. Tried
below before CHAPMAN, J. Reversed.

S. L. Geisthardt, for plaintiff in error.
A. N. Sullivan, contra. : B

Irving, C.

This was an action by Faulkner, as assignee of the
Connecticut River Savings Bank, against Gilbert, on a
contract whereby it was alleged that Gilbert had guar-
antied the payment of a promisscry note made by one
Parkins and his wife to Benjamin A. Gibson, and which
had become the property of the Connecticut River Bank.
Of the several matters pleaded in defense the only one
submitted to the jury was want of consideration for the
contract of guaranty. There was a verdict and a judg-
ment for defendant.

The theory of the plaintiff was that Parkins and Gil-
bert were indebted to Gibson on a note or notes past due;
that Parkins and wife executed their note due in five
years and a mortgage to secure the same, and that Gil-
bert guarantied the note in consideration of Gibson’s
accepting it, extending the debt and releasing the old
notes. The theory of the defendant was that Gibson
liad agreed that if Gilbert would induce Parkins and wife
to make the new note and the mortgage securing it, Gib-
son would release Gilbert from further liability; that
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Gilbert had dome as required, and that, after Gibson
had accepted the new note and mortgage, Gilbert was
induced, without further consideration, to sign the con-
tract of guaranty.

" The conrt instructed the jury that if it should find that
a consideration passed between Gilbert and the payee of
the note, it should find for the plaintiff. I'urther, “that
if the guaranty was executed for the purpose of extend-
ing an indebtedness due from defendant to plaintiff,” the
consideration would be sufficient. Again, that “before
the plaintiff can recover in this case you must find from
the evidence that the defendant received a consideration
for his guaranty.” These instructions were erroneous as
applied to the facts of the case, because each required,
in order that a consideration should be found to exist,
that such consideration should move to the defendant.
That is not necessary. A disadvantage to the promisee
constitutes a consideration, although no advantage ac-
crue to the promisor. The extension of a debt to the
principal debtor is a sufficient consideration to support a
contract of suretyship as to the new debt. (Smith wv.
Spaulding, 40 Neb. 339.) Under the pleadings and the
evidence in this case the jury might have found that
there had been an agreement to release Gilbert from
the old debt if he would procure the execution of the new
note and the mortgage, and that Le nevertheless guaran-
tied the payment of the new note concurrently with its
delivery and to procure its acceptance. If o, there was
a consideration; but the instructions given told the jury
that there would not be, because it did not move to
Gilbert.

It is not deemed proper at this time to comment upon
the sufficiency of the evidence, or necessary to consider
other questions argued.

REVERSED AND REMANDED.
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ScroOL Districr No. 35 oF SHERMAN COUNTY V. JAMES
1.. RANXDOLPH.

FirLeEp JANTARY 19, 1899. No. 8607.

School District: ScrooLnoTsE: RIGUTS OF ELECTORS. Subject to cer-
tain restrictions, the qualified electors of school districts ave
intrusted with the power to determine what sort of a school-
house shall be erected and the extent of the expenditure there-
for; and when so determined, the school board has no authority
to change the same and thus bind the district for an increased
expenditure. Gehling v. School Disirict, 10 Neb. 239, followed.

ERROR from the district court of Sherman county.
Tried below before SINCLAIR, J. Reversed.

Wall & Burrowes, for plaintiff in error.
T. S. Nightingale and R. J. Nightingale, conira.

IrvINE, C.

School District 35 of Sherman county undertook to
erect a schoolhouse. Plans and specifications were
adopted at a district meeting, and the contract for erect-
ing the house was let to Randolph. He built the house
according to contract, it was accepted, and he received
the contract price. It was, however, discovered that the
designs failed to provide for certain work on the founda-
tions, for certain braces, for window shutters, and for a
platform and steps at the door as means of ingress. Ran-
dolph, at the request of the district board, supplied these
deficiencies and brought this suit, not on a quantum
meruit, but on the special contract with the board, to re-
cover for the extra work. The district court gave him
judgment for the price of the shutters, platform and
steps, and the district asks a reversal.

However meritorious the claim may be as a moral ob-
ligation upon the district, we are satisfied it cannot be
sustained, at least through a suit on the special contract
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with the district board. In support of the claim the de-
fendant in error invokes section 9, subdivision 5, chap-
ter 79, Compiled Statutes, as follows: “The said board
shall have the care and custody of the schoolhouse and
other property of the district, except so far as the same
shall be confided to the custody of the director.” Conced-
ing that this provision confers upon the board authority
to contract for ordinary repairs, to maintain the house in
good condition, it cannot be given the effect of authoriz
ing new constluctlon without a conflict with other pro-
visions of the law. The work here in controver sy was not
in the nature of repairs. It was additional work to com-
plete the building, beyond that which the electors had
authorized by the adoption of the plans and specifica-
tions. Section 10, subdivision 2, chapter 79, Compiled
Statutes, gives to the electors the power to bulld ‘hire, or
purchase a schoolhouse. Section 12 gives them the
power to determine the number of mills on assessment
valuation which shall be expended for such building.

Section 13 provides that the tax collected shall be ex-
pended under the direction of the district made at the
annual meeting, or in the absence of such direction, as
the district board shall direct. Here the electors had
directed. It is clear that the policy of the law is to
permit the electors to determine whether a schoolhouse
shall be constructed, the amount to be expended, and
to permit them also, if they choose, to designate the kind
of a house which shall be built. If they do 80, the board
is powerless to increase the expenditure by changing the
adopted plans or by adding work which the electors hav

not seen fit to provide for. Gelling v. School Distr ict, 10 -
Neb. 239, was a case like this and the law construed as
above indicated. Mizera v. Awuten, 45 Neb. 239, presented
a somewhat different question, but the same construction
was indicated.

REVERSED AND REMANDED

-
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CITY OF BROKEN BOW LT AT., APPRELLEES, V. BROKEN
Bow WATER-WORKS COMPANY ET AL., IMPLEADED
WITH CHARLES W. YOUNG, APPELLANT.

TILED JANUARY 19, 1899, No. 8631.

1. Judgment: ENFORCEMENT: INJuNcrioN. To justify an injunction
to restrain the enforcement of a judgment it is not sufficient to
show that the judgment debtor had a valid defense. 1t must
be shown that he was prevented from interposing it by fraud,
mistake, or accident, and without fault on his part.

2. : : . The fact that the judgment debtor, without
fraud or concealment as to the facts, mistook the law and so suf-
fered judgment, does not constitute a mistake which entitles him
to relief.

3. Municipal Corporations: CoxTrRACTS WITH CORPORATIONS: CITY
OFFICERS AS STOCKHOLDERS. The fact that the mayor and a
member of the council of a city may, as having been subscribers
to the stock of a corporation, become liable for an unpaid sub-
scription if such corporation should some time become insolvent
and other contingencies happen, does not of itseif avoid a con-
tract between the city and the corporation, in making which
they  participated as municipal officers, they being no longer
stockholders.

4. Judgment: ENFORCEMENT: INJUNcCTION. Pleadings and proof held
insufficient to warrant an injunction to restrain the enforcement
of judgments,

APPEAL from the district court of Custer county.
Heard below before GREENE, J. Reuversed.

Harry Ii. O’Neill, O’ Neill & Gilbert, Alpha Morgan, and
A. M. Post, for appellant.

Taylor Flick and Kirkpatrick Bros., contra.

IrvINE, C.

This was an action by the city of Broken Bow, with
which joined a citizen and taxpayer, against the Broken
Bow Water-Works Company and others to enjoin the de-
fendants from enforcing three certain judgments re-
covered by the water-works company against the city‘



VoL. 57] JANUARY TERM, 1399, 549

Clt) of Broken Bow v. Broken Bow Water “'orks Co

The defense was made by Charles W. Young, claiming to
be the owner by assignment of two of the judgments and
a greater part of the third. The plaintiffs had a decree
as prayed, and the defendant Young appeals.

The city of Broken Bow in 1888 granted by ordinance
to the water-works company a franchise for the con-
struction and operation of water-works for the city.
The ordinance provided for a certain number of fire
hydrants and for increasing the number as the mains
should be extended. It also fixed the rate to be paid
as hydrant rventals and provided for the levy of taxes
to the amount of seven mills to create a fund for the
payment of such hydrant rentals. It happened that
the sum realized by the levy proved insufficient to create
a fund large enough to pay the company the stipulated
rate per hydrant, and by the year 1892 the deficit
amounted to over $4,000. An amicable suit was then be-
gun by the company for the amount of the supposed
deficiency. The city answered, confessing liability, and
judgment was entered. In 1893 and in 1894, other de-
ficiencies having arisen, judgments were again suffered.
It seems that this course was taken under an agreement
that the company, instead of enforcing the judgments
immediately, would look for payment in annual install-
ments. These ave the judgments which are attacked.

The petition did not state a cause of action. It set out
the ordinance in full, alleged the levy of a seven mills
tax each year and the payment of the proceeds thereof
to the company, and then proceeded: “Notwithstanding
the fact last recited the defendant water-works com-
pany, on the day of , 1892, conceived the idea
that the said city was obligated by said ordinance to pay
the said water-works company a large sum of money an-
nually, over and above the amount raised by the seven
mills therein stipulated; and thereupon and thereafter,
by threatening to bring suit for such sums, induced the
principal plaintiff to confess judgments for such annual
excesses in sums as follows: [reciting them]. On which
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judgments the city has paid $1,000, the record of which
appears on said judgment records (book 3, page 263).
That said judgments, with the accrued interest thereon,
now amount to the sum of $8,685.78, all of which plain-
tiffs aver is in excess of the limit stipulated in said or-
dinance, and is also in excess of the amount that said city
could lawfully contract to pay for water service. More-
over, they were confessed by mistake, for the principal
. plaintiff was not then, and is not now, indebted to the
principal defendant in any sum of money.” There were
no other averments tending to impeach the judgments.
It is an equitable truism that a judgment at law will not
be set aside or its enforcement restrained because of the
existence of a defense which might have been made
against the rendition of the judgment, unless the plain-
tiff shows that he was not in fault in failing to interpose
such defense in the original case. Ile must show that the
judgment was procured by fraud, through mistake, or be-
cause of some accident which prevented him, without
fault of his own, from interposing the defense at the
proper time. We have here only iwo averments which
could have been intended to supply this essential part of
the plaintiff’s case. Omne is that the company conceived
the idea that it was entitled to the money and threatened
suit if it was not paid, and so induced the confession of
judgment. It is the first time we have heard that one
conceiving money to be justly due him is guilty of fraud
or any other sin in secking payment, or in threatening to
resort to the remedy aftorded by law for that purpose.
There is no allegation that any facts were misrepre-
sented, or that the company did other than to threaten
suit to recover a demand it deemed just. The other alle-
gation is that the judgments were suffered by mistake,
but the mistake is specified to be that the defendant city
was not liable. It scems that the mistake by the city was
one of law, for there is no averment that the facts were
not by it known. Ifurther comment on the petition would
be useless.
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In the reply there are other averments. It is urged by
appellants that a petition cannot be helped out by aver-
ments in the reply. We assume, without deciding, that
the two pleadings may be taken together; still the judg-
ment of the district court was wrong. The first charge
in the reply is that the city attorney, at the time of the
first judgment, was at the same time attorney for the
water-works company; that he, falsely pretending to act
in the interest of the city, induced the mayor and council
to authorize him to confess judgment, and then gave the
record the appearance of an adversary proceeding. The
evidence wholly fails to show that the attorney named
was the attorney of the water-works company. There
is not a particle of evidence which would warrant a find-
ing that he was. It is true that it developed that he
filed both the petition and the answer in the first case,
and that he signed the names of other attorneys to the
petition. But it was shown that these other attorneys
were in fact employed to bring the suit; that they lived
at a distance; that they dictated the petition, and the
city attorney, as an accommodation to them, signed their
names to it and caused it to be filed. This was not im-
proper in view of the fact that the proceeding was amica-
ble, as a result of an agreement, and that the mayor and
council had authorized the city attorney to confess judg-
ment. There is neither allegation nor proof of any false
representation or any influence brought to bear by the
attorney to induce the action of the mayor and council.

It is next alleged that when the first judgment was
confessed the mavor and two members of the council
were stockholders in the company. The proof fails to so
show. It shows that the mayor and one member of the
council were stockholders in the company at one time,
but that they had parted with their stock long prior to
the time in question. It is suggested that the liability
resting upon oxiginal subscribers of stock by reason of
section 4, article 11, of the constitution (Miscellaneous
Corporations) was sufficient tfo disqualify the persons
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named from acting for the city. This argument assumes
that an interest involved behind several contingencies
would operate in itself as a disqualification. Assuming
that the constitutional liability still rested upon them for
unpaid subscriptions, it would only be operative in the
event of insolvency, and then only after the exhaustion
of corporate assets. Tew municipal acts would be valid
if the mere participation therein of one who at the end
of such a chain of contingencies might acquire a personal
interest would be sufficient to avoid them.

The only ground of relief asserted against the judg-
ments of 1893 and 1894 is that they were brought about
by the mischievous precedent established by the first.
The record shows nothing whatever, except that city offi-
cials, to compromise a doubtful claim, or one that they
considered doubtful if not conclusively good against the
city, authorized the confession of judgments, under a
special agreement for their gradual payment. Subse-
quent officials and a taxpayer, after some years, conceived
that the city might have successfully resisted the en-
forcement of the claims, and so brought this suit to avoid
the judgments, without tangible ground other than the
invalidity of the .original cause of action. The case is
wholly without merit. The finding of the district court
that the judgments were procured by fraud is not sus-
tained by the evidence. _

REVERSED AND DISMISSED.

JoHN NAGLE ET AL. V. FIRST NATIONAL BANK OF OMAHA
ET AL.

FILED JaNUARY 19, 1899. Xo. 8621,

1. Purchase of Attached Property: Rus .Jupicata. One who by vol-
untary transfer acquires rights in personal property after a writ
of attachment has been levied thereon is bound by an adjudica-
tion in the attachment case of the validity of such attachment,
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2. Mortgage on Attached Goods: VALID ATTACHMENT: COLLATERAL
ATTACK. An attachment was levied on the goods of A. Sub-
sequently A made mortgages on such goods to other creditors.
Thereafter the petition in the attachment case was amended s
as to state a different cause of action. On motion to discharge in
the attachment case the attachment was held good. Ifeld, That
the mortgagees could not in an independent action be heard to
attack the attachment.

Error from the district court of Douglas county.
Tried below before DUFFIE, J. Reversed.

The opinion contains a statement of the case.

Charles Ogden, Joel W. West, and J. M. Macfarland, for
plaintiffs in error.

References: Rudolf v. McDonald, 6 Neb. 166; Ward v.
Howard, 12 0. St. 158; T'ilton v. Coficld, 93 U. 8. 163;
Waples, Attachment 145; Drake, Attachment 282; Fel-
ton v. Wadsworth, 7 Cush. [Mass.] 588; Peirce v. Partridge,
3 Met. [Mass.] 44; Pairfield v. Baldwin, 12 Pick. [Mass.]
388.

Montgomery & Hall, contra:

Plaintiffs in error changed their cause of action from
one for goods sold to one for money loaned, which was
not an amendment, but iwas the substitution of a new
cause of action, so their lien dates only from the time of
filing the amended petition. (Clark v. Omaha & N. W. R.
Co., 5 Neb. 318; Busch v. Hugenrick, 10 Neb. 415; Scott
v. Spencery 44 Neb. 93; First Nat. Bank of Wymore v. Myers,
-44 Neb. 3063 Lottman v. Barnett, 62 Mo. 159; Lumpkin v.
Collier, 69 Mo. 170; Scovill v. Glasner, 79 Mo. 4495 Hollister
v. Livingston, 9 How. Pr. [N. Y.] 141; Woodruff . Dickie,
31 How. Pr. [N. Y.] 167; Robertson v. Rolertson, 9 Daly
[N.Y.] 44; Frecmun v. Grant, 30 N. E. Rep. [N. Y.] 247;
Lane v. Beam, 19 Baxb. [N. Y.] 51; Semple v. (Henn, 9 So.
Rep. [Ala.] 265; Givens v. Wheeler, 5 Colo. 598; Rockwell
v. Holeomb, 31 Pac. Rep. [Colo.] 944; Sumner v. Brown,
34 Vt. 194; Bockes v. Lansing, 74 N. Y. 437; Barnes v. Quig-
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ley, 59 N. Y. 265; M illilen v. Whitchouse, 49 Me. 535; Cooper
v. Waldron, 50 Me. 80; Wolf v. Wolf, 28 Atl. Rep. [Pa.]
164; Farwcll v. Wright, 38 Neb. 445; airfield v. Baldwin,
29 Mass. 393; Freeman v. Creech, 112 Mass. 180; Ifwrness v.
Read, 63 Md. 1; Smead v. Chrisficld, 1 Handy [O.] 574;
Peck v. Sill, 3 Conn. 157; Green v. Jackson, 66 Ga. 250;
Peirce v. Partridge, 44 Mass. 44; Brookmnire v. Rosa, 34 Neb.
227; Homan v. Hellman, 35 Neb. 414; Scroggin v. Johnston,
45 Neb. 714.)

The right of Nagle & Brecher to the attached property
as against defendants in error commenced only when the
amended petition was filed. (McCord v. Krause, 36 Neb.
764; Darst v. Lery, 40 Neb. 594; Landauer v. Mack, 43 Neb.
430; Bauer v. Deane, 33 Neb. 487; Rogers v. llcads Iron
Foundry, 51 Neb. 39; Heidel v. Benedict, 63 N. W. Rep.
[Minn.] 490; Whitney v. Brunctte, 15 Wis. 67; Witte v.
Myer, 11 Wis. 309; Bell v. Hall, 2 Duv. [Ky.] 288; Putnam
v. Hall, 3 Pick. [Mass.] 445; Berry v. Spear, 13 Me. 187;
Shirley v. Phillips, 17 111. 471; Calef v. Parsons, 48 Til. App.
253; Hammond v. Bush, 8 Abb. Pr. [N. Y.] 152; McKee v.
Tyson, 10 Abb. Pr. [N. Y.] 392; Hunt v. Grant, 19 Wend.
[N.Y.] 90; Bank of Rochester v. Emerson, 10 Paige [N. Y.]
359; Boyden v. Johnson, 11 How. Pr. [N. Y.] 503; Jolnston
v. Fellerman, 13 How. Pr. [N. Y.] 21; Van Beck v. Shuman,

13 How. Pr. [N.Y.] 472; Bryan v. Miller, 28 Mo. 32; Smith
v. Hood, 25 Pa. St. 218; Patterson v. Steamboat Gulnare, 2
- Disn. [0.] 505; Ohio Iife Ins. & T'rust Co. v. Urbana Ins. Co.,
13 O. *220; Williams . Sharp, 70 X. Car, 582; Davidson v.
Cowan, 1 Dev. Law [N. Car.] 304; Purcell v. McFarland, 1
Ired Law [N. Car.] 34; Bank of Cupe F'ear v. Willicinson, 2
Ired. Law [N. Car.] 147; Wilcox v. Finerson, 11 R. 1. 501;
Fairbanks v. Stanley, 18 Me. 296; Quillen v. Arnold, 12 Nev.
234; Greenvault v. F'armers & Mechanics Bank, 2 Doug.
[Mich.] 498; Moore v. Davis, 58 Mich. 25; Moody v. Lucier,
62 N. H. 584; Lillard v. Porter, 39 Tenn. 176; Denny v.
Ward, 20 Mass. 199; Ll v. Llooper, 47 Neb. 111; Flatley
v. Memphis & C. R, Co., 9 Heisk. [Tenn.] 230; Crofford v.
Cothran, 2 Sneed [Tenn.] 492; Rudolf v. McDonald, 6 Neb,
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163; Ward v. Howard, 12 O. St. 158; Peirce v. Partridge, 3
Met. [Mass.] 44; Fairficld v. Baldwin, 12 Pick. [Mass.] 388;
Felton v. Wadsiworth, T Cush. [Mass.] 588; I'rwin v. Sanders,
5 Yerg. [Tenn.] 281 Jordan v. Dcwq, 40 Neb. 644; Grotte
0. Nagle, 50 Neb. 363)

Irving, C.

Prior to March 15, 1892, R. R. Grotte was engaged in
the liquor business in Omaha. He became indebted to
the firm of Nagle & Brecher, who, on the date mentioned,
instituted an action against him, aided by proccedings
in attachment. The proceedings were begun under tele-
graphic instructions from Nagle & Brecher to attorneys
in Omaha, and the petition filed was for goods sold and
delivered. As a matter of fact the claim was for money
lent, and some time after the institution of the proceed-
ings and the levying of the writ of attachment upon
Grotte’s stock the petition was amended so as to count
upon money lent instead of goods sold and delivered. A
motion was made to dissolve the attachment. This mo-
tion was overruled. Grotte brought the case to this
court, where the judgment of the district court was
affirmed. (Grotte v. Nagle, 30 Neb. 363.) The day the at-
tachment was levied Grotte had agreed with Mont-
gomery, Charlton & Hall, attorneys representing a num-
ber of other creditors, to execute in their favor mortgages
upon his stock. Three or four of these mortgages had
been drawn and signed by Grotte by 5 o’clock on that
day, but none was then recorded. It was, however,
agreed that the creditors should be put in possession; but
before this was accomplished the Nagle & Brecher at-
tachment had been levied. Grotte, however, proceeded
to execute the mortgages, which were filed for record
the.following morning. A few days thereafter the pres-
ent action was begun by the mortgagees to foreclose their
mortgages. They alleged the attachment proceedings
and a contest with regard to the different claims, and a
receiver was appointed, who, pursuant to the orders of



556 NEBRASKA REPORTS. [Vo1. 57

the court, sold the stock. The controversy became one
between Nagle & Brecher claiming under the attachment
on the one side, and the mortgagees on the other, as to
the right to the fund resulting from the sale. The de-
cree of the district court was in favor of the mortgagees,
and Nagle & Brecher bring the case here for review. '

Counsel have saved us a detailed examination of quite
a large record by agreeing substantially as to the facts
of the case and as to the question presented, which is,
whether the abandonment by Nagle & Brecher of their
first petition, and the amendment already referred to,
operated so far to discharge the original attachment as
to postpone the rights of Nagle & Brecher to those mort-
gagees whose rights accrued subsequent to the original
levy, but before the amendment.

Counsel for the mortgagees present a large number of
authorities to establish two propositions: Iirst, that the
amendment of the petition from one for goods sold and
delivered to one for money lent operated as a change of
the cause of action. Secondly, that an amendment
which does substantially change the cause of action in
an attachment case discharges the attachment as to
rights accruing between the original levy and the time
of amendment. Without deciding it, we assume that
the first proposition is sound, but we think the second
is subject to certain qualifications which prevent its
operation in favor of the mortgagees in this case. It
will undoubtedly be conceded that the judgment of the
district court on the motion to discharge the attachment, '
affirmed by this court in Grottc v. Nagle, supre, operated as
an adjudication as between the parties to that case of
the regularity and continued effect of the attachment,
notwithstanding the amendment made. Tle mortgagees
are not in the position of subsequent attaching creditors
or others claiming rights independent of the parties to
the attachment case. Their claim is under voluntary
transfers from Grotte, the defendant in that case; and
these transfers were not made—that is, they did not be-
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come effective—until after the levy of the attachment
and the service of summons. Section 85 of the Code of
Civil Procedure provides: “IWhen the summons has been
served or publication made, the action is pending so as
to charge third persons with notice of pendency, and
while pending, no interest can be aequired by third per-
sons in the subject-matter thereof as against the plain-
tiff’s title.” The remainder of the section contains spe-
cial provisions with reference to actions concerning real
estate. What has been quoted is merely a declaration
of the common law. In a suit very similar to the present
the supreme court of the United States held that the pro-
priety of the amendment affected only the regularity of
the proceedings in the attachment case, and did not
reach the validity of the attachment, or expose it to col-
lateral attack by purchasers whose rights accrued after
the levy and before the amendment. It was there said:
“The law is that he who intermeddles with property in
litigation does it at his peril, and is as conclusively bound
by the results of the litigation, whatever they may be,
as if he had been a party to it at the outset.” (T'ilion v.
Coficld, 93 U. 8. 163.) e are entirely satisfied with the
conclusion reached in the case cited, and think it appli-
cable to the law of this state. Whatever collateral at-
tacks might be open to creditors claiming liens of inde-
pendent derivation, a mortgagee who claims by voluntary
transfer subsequent to the levy attacks as a purchaser
pendente lite. It is probable that these mortgagees might
have been heard in the attachment suit to defend their
rights. But in any event, as their rights accrued subse-
quent and therefore subject to the attachment, they were
bound by the result of that case. A

The briefs are so copious in their citation of authorities
that we shall not attempt a detailed review thereof. We
think that all the cases are reconcilable with the princi-
ple upon which we base the decision. Thus, Heidel v. -
Benedict, 63 N. W. Rep. [Minn.] 490, was a contest be-
tween an attaching creditor and the assignee under a



558 NEBRASKA REPORTS. [Vor. 57

Nagle v. First Nat. Bank of Omaha.

general assignment for creditors, and the decision was
based on the ground that the assignee represented cred-
itors and could assert their rights rather than those of
the transferce from the debtor. In this state the as-
signee represents the debtor, except as otherwise ex-
pressly authovized (Lancaster County Bank v. Gillilan, 49
Neb. 165), so that if the case were otherwise in point, it
would not be applicable to the law of this state. And
even to reach the result there reached the court found
it necessary to hold that the decision of a motion to dis-
charge an attachment was not an adjudication which
protected the attachment from collateral attack,—a rul-
ing certainly contrary to the law of this state. [freeman
v. Crecch, 112 Mass. 180, while on its face an authority
in favor of the mortgagees, is founded on an express
statute protecting purchasers from attachments where
such amendments have been made, unless they have been
given notice of the application to amend. Other cases,
well represented by Whitncy v. Brunette, 15 Wis. 67, are
cases where an attachment was absolutely void untﬂ
after the amendment. Such of course do not bind even
the defendant prior to the amendment. To this class
of cases belongs Bauer v. Deane, 33 Neb. 487, where it -
was held that where no cause of action was stated
against the defendant whose property was attached, a
subsequent amendment would not cause the attachment
to relate back to the time of levy. In Furwell v. Wr ight,
38 Neb. 445, no cause of action existed when the attach-
ment was issued, and it was held that the attachment
could not be aided by a subsequent acquisition of a cause
of action.  These were proceedings between the original
parties. If in point at all, they would militate against
the correctness of the decision in the attachment case,
but they do not indicate that that decision can be disre-
-garded. On the contrary, Rudolf v. Mc¢Donald, 6 Neb. 163,
holds that when property has been seized under an order
of attachment, no question of ownership raised, or fraud
.or collusion alleged, final judgment concludes all inquiry
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by third persons concerning the regularity of the pro-
ceedings, no matter how erroneous they may have been;
and the same conclusion is reached in Horkey v. Kendall,
53 Neb. 522. We conclude, therefore, that the judgment
of the district court giving the mortgagees priovity over
Nagle & Brecher was erroneous.

REVERSIED AND REMANDED.

Missounrt PACIFIC RATLROAD CoOMPANY V. HAXs P. LAU.
Firep FEBRUARY 9, 1899. No. 8297,

1. Bills of Lading: CoxsiGNMENT To SHIPPER: TITLE. A party who
ships goods by common carrier, consigned in the bill of lading to
himself, his agent, or the order of either, will be presumed to
have intended to retain the title to the goods.

2.

¢ REBUTTAL OF PRESUMPTION. Such presumption may
be rebutted by proof; and where the question of the intention is
litigated, it is one of fact for the jury, unless conclusively es-
tablished by the evidence.

Ernonr from the district court of Lancaster county.
Tried below before Havry, J. Rerersed.

B. P. Waggener, J. VW. Orr, and A. B. Talbot, for plaintift
in error. '

References: Hooper v. Chicago & N. W. R. Co., 27 Wis.
81; Michigan C. . Co. v. Phillips, 60 111. 190; Pennsyleanie
L. Co. v. Stern, 35 Am. & Ing. R. Cas. [Pa.] 551; Fwriman
v. Union P. R. Co., 32 Am. & Eng. R. Cas. [N. Y.] 500;
LiBby v. Ingalls, 124 Mass. 503; Mclwen v. Jeffersonville,
M. &1 I. Uo., 33 Ind. 36S; Gates v. Chicugo, B. & Q. R. Co.,
"42 Neb. 379; Union P. R. Co. v. Johnson, 45 Neb. 57; Union
Stock Yards Co. v. Westcott, 47 Neb. 300.

°

Willard E. Stewart, contra.

Defendant in error did not file a brief.
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Harrison, C. J.

The defendant in error instituted this action to re-
cover the damages alleged to have been ocecasioned to
him by reason of the negligence or lack of care of the
plaintiff in error during the transporting over its line of
road from St. Louis into Lincoln a car load of oranges
in transit from Leesburg, Florida, to Lincoln, by reason
of which negligence it was alleged the oranges were
frost-bitten or frozen and were rendered partially or
wholly valueless. The company answered the complaint
of the defendant in error, and a trial resulted in a verdict
and judgment against the company, of which it now
seeks a reversal.

It appears that one E. II. Mote shipped 250 boxes of
oranges, of which shipment the bill of lading disclosed
that he was the consigner, and under the printed words.
on the face of said bill, “Marks,” “IFull name and address
of consignee must be given in every case,” appeared in
"~ writing, “S/0. Notify H. P. Lau, Lincoln, Neb.” The
“8,0,” it was testified, were used to indicate, or meant,
“Shipper’s order,” and that the goods, of which the bill
of lading in which they appeared, were consigned to be
delivered to the shipper at their destination. The bill
of lading in this case was attached to a draft and with it
forwarded to a bank in Lincoln, the bill to be delivered
to H. P. Lau on payment of the draft which it accom-
panied. That the oranges were shipped to the order of
the consignor, as evidenced by the bill of lading;.was
presumptive or almost conclusive of the fact of the con-
tinued title or ownership in the shipper, but it is eom-
petent and allowable to show to the contrary. (Benja-
min, Sales sec. 399 and American note thereto; New-
mark, Sales [pony series] sec. 147; 21 Am. & Eng. Ency.
Law 508; Merchants Nat. Bank v. Bangs, 102 Mass. 291;
Dows v. National Exchange Banl, 91 U. 8. 618) The same
doctrine is recognized in (fates v. Chicago, B. & Q. R. Co.,
42 Neb. 379; Union Stock Yards Co. v. Wesicott, 47 Neb.
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300; Union P. R. Co. v. Jolhnson, 45 Neb. 57. 1t was stated
by Racax, C, in the opinion in Neimeyer Linber Co. v.
Burlington & M. R. R. Co., 54 Neb. 321: “Where a vendor
of goods delivers them to a carrier for transit to his
vendee, and causes the goods to be consigned in the bill
of lading to himself, his agent, or his order, the presump-
tion arises that he thereby intended to retain the title in
himself to the goods.” The same rule was voiced in the
dissenting opinion in the case by Judge NORVAL. (See
54 Neb. 343.) The other members of the court made no
expression on the subject at that time.

In the case at bar the court instructed the jury: “H(Lns
P. Lau, the plaintiff, under the law, was so far the owner
of the car of oranges as that Le is entitled to maintain
this action, but his right of action for any act or omission
of defendant during transit of said car is governed by the
contract of shipment made by E. H. Mote, the shipper,
and the ratlroads, and Lau has thereunder the same
rights as Mote would have, no more, no less.” That this
was an error is of the assignments presented for review.
The evidence did not clearly establish that there had
been any change of the ownership of the goods from the
shipper to the defendant in error. < It could be at most a
question of fact to be submitted to the jury. (Merchants
Nat. Banl: v. Banys, supra.) It was therefore prejudicial
error to charge the jury that the defendant in errvor had
sufficient title to the goods to enable him to maintain the
action for damages.

There was but one brief filed in this case, that for the
plaintiff in error. ‘

There are discussions of some other alleged errors
other than the one we have considered, but inasmuch as
the judgment must be reversed and the cause remanded
for further proceedings, we do not deem it necessary to
examine and decide them at this time.

REVERSED AND REMANDED.

L g

40
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Schmelling v. State.

ATUGUST SCHMELLING V. STATE OF NEBRASKA ET AL.
TILED FEBRUARY 9, 1899, XNo. 8698.

1. Trial: HArRMLESS BRrRor. That jmproper evidence was admitted
during the trial of a cause to a court without a jury is not alone
sufficient reason for the reversal of the judgment.

2. —. If the trial was to the ¢ourt without a jury, the
presumption will prevail on appeal that the court considered
none but the proper evidence.

3. : LEADING QuEsTIONS. If no abuse of discretion ap-

pears, the permission of leading questions to a witness is not
cause for reversal of the judgment.

4, Banks: INSOLVENCY: PREFERRED CraiMs. The owner of a sum of
money on a general deposit in a bank at the time of its failure
is not entitled to a preferred claim against the assets in the
hands of its receiver.

5. Review. A finding upon conflicting evidence will not be disturbed
on appeal if there is sufficient evidence for its support.
Error from the district court of Nuckolls county.
Tried below before HAsrINGS, J.  Affirmed.

Stubbs & Mauck, for plaintiff in error.

References: State v. Ntate Bunk of Wahoo, 42 Neb. 896;
May v. Le Clare, 11 Wall. [U. 8.] 232; Duncan v. J audon,
15 Wall. [U. 8.] 165; United Stutes v. State Bank, 96 U. 8.
30; Dillon v. Connccticut Mutual Life Ins. Co., 44 Md. 386;
Libby v. Hoplkins, 104 U. 8. 303; Pecak v. Lllicolt, 1 Pac.
Rep. [Kan.] 499; Ellicott v. Barnes, 1 Pac. Rep. [Kan.]
T67; People v. City Bunk of Rochester, 96 N. Y. 32; Kimmel
v. Dickson, 58 N. W. Rep. [S. Dak.] 561; Anheuscr-Busch
Brewing, Ass'n v. Morris, 36 Neb. 31; Griffin v. Ohase, 36
Neb. 328. , R

S. A. Searle, contra.

References: Wilson v. Coburn, 35 Neb. 530; Hanchett v.
Waterbury, 115 111. 220; Illinois Trust & Savings Bank v.
Smith, 21 Blatch. [U. 8.] 275; In re North River Bank, 14
N. Y. Supp. 261; Atkinson v. Rochester Printing Co., 114 N.
7.°168. )
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Harrisox, C. J.

The Bank of Superior failed in business on or about
February 11,1895, and in the regular course of procedure
under the law of the state then in force relative to banks,
and the adjustment of the affairs of insolvent ones, a re-
ceiver was appointed for the bank we have named and
entered upon the discharge of the duties which by law
were devolved upon him. The plaintiff in error pre-
sented an application to the receiver by petition in the
district court of Nuckolls county, by which he demanded
that for the sum of §822.77 he be adjudged to have a pre-
ferred claim against the assets of the bank in the hands
of the receiver, and that it be ordered paid to him. Is-
sues were joined, and after a trial thereof to the court
the prayer of the application was denied.

The application of plaintiff in error for a preferred
claim was predicated upon the assertion that he had
placed in the bank the amount he claims to be his due,
not generally, but to be held to await the arrival of the
time for the performance of a contract for the sale and
purchase of some real estate in which he was the named
purchaser (this contract was then put in care of the
bank), at which time it was to be paid to the vendor of
the land. The contention was and is that the money
was not a general deposit, but a special and specific one,
and as such entitled to preference in payment from the
assets of the bank. . The deposition of the party who at
the time the bank failed was its cashier was taken, also
of the one who was then its assistant cashier. This was
done in Chicago, to which city these persons had removed
subsequent to the closing of the bank. The plaintiff in
error was not present in person or by counsel at the tak-
ing of the depositions, and for him there were tiled ob-
jections to a number of the interrogatories propounded.
This was done after the depositions were received and
filed in the court of trial and prior to the hearing. 'The
objections were overruled and the depositions read and
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received in evidence, and the admission of this testimony
is of the errors assigned and presented. That evidence
admitted during a trial to the court without a jury was
incompetent, irrelevant, or immaterial will not alone
work a reversal of the judgment. (WeKee v. Bainder, 52
Neb. 604; King v. Murphy, 49 Neb. 670; Viergutz v. Auli-
man, 46 Neb. 141.) It will be presumed that the trial
court considered none other than the pmper e\'idence
(McKee v. Bainter, supra; Smith v. Perry, 52 N 738.)
Moreover, a considerable portion of the testnnony to
which objection was interposed was competent and ma-
terial.

Of the objection that each of a majority of the ques-
tions asked at the taking of the depositions was leading
it must be said that they were open to the cowmplaint,
and had the trial court’s ruling been the reverse of what
it was, we should. have been entirely satistied of its pro-
priety and correctness; but the rule is: “The ‘extent to
which leading questions may be allowed rests in the dis-
cretion of trial court, and the rulings in that respect will
not, in the absence of an abuse of discretion, be disturbed
by this court.” (Buum Iron Co. v. Burg, 47 Neb. 21; St.
Joseph & G. 1. R. Co. v. Hedge, 44 Neb. 448; German Nat.
Bank of Hastings v. meml, 40 Neb. 676; St. Paul Fire &
Warine Tns. Co. v. Gotthelf, 35 Neb. 351.) We do not feel
warranted in saying that there was any abuse of discre-
tion in the allowanece of these leading questions; hence
must disregard this argument.

The only further assignment of error is that the finding
and judgment were not supported by the evidence. The
evidence.on the main point involved in the litigation was
conflicting, and there were facts and circumstances, as
well as direct testimony, which would have warranted
a contrary conclusion to the one reached by the trial
court; but the one at which the court arrived had suffi-
cient of the evidence to sustain it and will not be dis-
turbed.

The decision of the case hinged upon the question of
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whether the money of the plaintiff in error was in the
bank as a special deposit, a special or trust fund, and
entitled to a preference in payment from the assets of
the bank, or was it an ordinary or a general deposit and
the claim not entitled to be preferred? The trial court
determined it was the latter, and there was sufficient evi-
dence to sustain the finding. The judgment was proper

and must be
ATFFIRMED.

EMAN J. SPIRK ET AL. V. CHICAGO, BURLINGTON &
QUINCY RAILROAD COMPANY.

FiLED FEBRUARY 9,1899. No. 10394.

1. Harmless Error. The exclusion of evidence, if not prejudicial to
the complaining party, furnishes no ground for the reversal of a
judgment. .

2. Review: INsTRUCTIONS. Assignment of error relative to giving in-
structions must be specific in both petition in error and motion
for a new trial; if grouped in either and not of force as to one
of the number included, it is without avail as to all.

3. Railways: PAsSsENGERS. Whether passengers on a railway train
have exercised the required care to ascertain whether they are
on the right train or in the proper car of the train to reach their
destination is generally a question of fuct to be submitted to the
jury.

4. Review: OFFER OF PROOF NECESSARY. Held, That there should have
been an ofter of proof to present for review the action of the
trial court by which certain testimony was excluded.

5. Damages. The damages assessed were inadequate and did not fur-
nish compensation for the necessary loss shown.

ERROR from the district court for Saline county. Tried
below before HASTINGS, J. Reversed.

J. H. Grimm and J. R. Webster, for plaintitfs in error.

References: Baltimore & 0. R. Co. v. Bambrey, 16 Atl.
Rep. [Pa.] 67; Head v. Georgia P. R. Co., 79 Ga. 359; Ala-
bama G. S. R. Co. v. Heddleston, 3 So. Rep. [Ala.] 83; South
& N. A. R. Co. v. Huffman, 76 Ala, 496; Louistille, N. A.
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& C. R. Co. v. Wolfe, 24 N. E. Rep. [Ind] 606; Finglish v.
Delawcare & Hudson Canal Co., 66 N. Y. 4)4 Clicago, N.
L. & P. R. Co. v. Holdridye, 118 Ind. 281; St. Lowuis, A. €
T. R. Co. v. Mackie, 9 S. W. Rep. [Tex.] 451; Shepard v.
Chicago, R. I. & P. R. Co., 41 NX. W. Rep. [Ta.] 564; lls-
worth v. City of Fairbury, 41 Neb. 881; Stamiwood v. City
of Omaha, 38 Neb. 552; Sternberg v. State, 36 Neb. 307.

J. W. Dewcese, I'. I. Foss, and I'. I. Bishop, conlra.

References: .Church v. Chicago, M. & S. P. R. Co., 60 N.
W. Rep. [S. Dak.] 854; Chicago & A. R. Co. v. Randolph,
53 I1l. 515; Ohio & M. R. Co. v. Applewhite, 52 Ind. 546;
Barker v. New York C. R. Co., 24 N. Y. 599; Beauchamp v.
International & Gt N. . Co., 9 Am. & Eng. R. Cas. [Tex.]
307; State v. Brady, 69 NX. W. Rep. [Ta.] 290; Tyler v. Chi-
cago & N. W. R. Co., 71 N. W. Rep. [Ia.] 536; People v.
Dow, 64 Mich. 717; Sira v. Wabash R. Co., 21 S. W. Rep..-
[Mo.] 905; Gceorgia Railroad & Banking Co. v. FEskew, 47
Am. & Eng. R. Cas. [Ga.] 635; Leawis v. Flint € P. M. R.
Co., 18 Am. & Eng. R. Cas. [Mich.] 263; Henry v. St. Louis,
K. C.&N. R. Co.,,12 Am. & Eng. IR. Cas. [Mo.] 288; Plait
v. Chicago & N. W. R. Co., 21 Am. & Eng. R. Cas. [Wis.]
319; Pittsburyg, C., C. & S. I. R. Co. v. Lightcap, 34 N. E.
Rep. [Ind.] 243; Allen v. Wilmington & V. K. Co., 8 Am. &
Eng. R. Cas. n. s. [N. Car.] 257; Noble v. Atchison, T'. & 8.
F. R. Co., 5 Am. & Eng. R. Cas. n. s. [Okla.] 309; Trot-
linger v. East Tennessce, V. & G. R. Co., 13 Am. & Eng. R.
Cas. [Tenn.] 49; White v. Lwnsullcdi T. H. R. Co., 33 N.
E. Rep. [Ind] 214 Townsend v. New York C. & H R. R.
Co., 56 N. Y. 301; Seclleck v. Lake S. & M. S. R. Co., 23 Am.
& Enfr Ik, Cas. [Mich.] 340; Cursten v. Nor ﬂm"nP R. Co.,
44 Am. & Eng. R. Cas. [Minn.] 394; Brown v. Chicugo, M.
& S. P. R, Co,3 Am. & Eng. R. Cas. [Wis.] 444; Texas
& P. R. Co. v. Ludlam, 57 Fed. Rep. 484 '

HARRISON, C. J.

Tor each of the plaintiffs in error an action was insti-
tuted to recover the damages alleged to have been caused
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by their wrongful, unlawful, and forcible ejection, before
arrival at their destination, from a train of the company,
on which they were passengers. The causes of action
originated in the same occurrences and the causes were
consolidated and but one trial had. There were verdicts
and judgments for the plaintiffs, which on error to this
-ecourt in behalf of the company were reversed and the
causes remanded. A secound trial in the district court
resulted in verdicts and judgments for the plaintiffs, but
-being dissatisfied with the amounts of recovery they -
now present the causes here for review. The facts were
stated in a former opinion (see 51 Neb. 167) and we will
not restate them, but for the main facts refer the reader
of this opinion to that one.

The company was allowed to introduce what are
termed in railway business “train sheets,” the memo-
randa or records made by a train dispatcher of arrivals
and departures of trains to and from stations. That
these were admitted in evidence is the burden of one of
the assignments of error. Whether the action of the
court in overruling objections to the introduction of
these “train sheets” was or was not erroneous is with-
out weight at this time, with the existing conditions of
the evidence in regard to the movements of the trains
on which the plaintiffs traveled at the time of the oc-
currences in which these suits originated; and of the
train on which they should have made a part of their
journey the evidence contained in the “train sheets”
could not possibly prejudice the rights of the plaintiffs.

It is complained that the seventh instruction given on
the court’s own motion was erroneous. In the assign-
ments in the motion for a new trial this was grouped
with other instructions, and to some of the group no ex-
ceptions seem to have been noted, and some were with-
out error; hence the assignment must be overruled.

Tt is also urged that the court erred in giving instrue-
tion numbered eight, requested by the company. In
the complaint of this action in the motion for a new trial
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this is joined with another to which there was no excep-
tion, and against which no objection is at this time
raised, and the assignment must be held unavailing.

It is argued for the company that it was the duty of
the plaintiffs to ascertain where, when, and how they
could travel to their destination by the trains of the
company, what changes would be necessary, and, ap-
parently having failed in the duty, they had no just eause
of complaint against the company. A number of other
‘and further more or less connected matters are also dis-
cussed. However all these things may be, we are satis-
fied that, under the facts undisputed or established and
those which on conflicting evidence were determined
necessarily favorably to plaintiffs in order to reach a
general finding in their behalf, the question of whether
they had done all that in the exercise of ordinary pru-
dence under the circumstances was required in making
inquiries relative to the runping and stopping of trains
at stations was a matter of fact, and if so, was for the
consideration and determination of the jury; and as the
verdict was for the plaintiffs, it must be concluded that
this, with other facts elemental of the groundwork of
such a verdict, was decided in their favor.

It is also complained that the damages awarded the
plaintiffs were inadequate. This contention is correct.
The amounts of the verdicts were below the pecuniary
loss established; hence the judgment must be reversed.
(Stanwood v. Omaha, 38 Neb. 552; Ellsworth v. City of Fair-
bury, 41 Neb. 881.)

It is complained that testimony was excluded of the
cost of the railway tickets which had been purchased by -
plaintiffs for passage over the company’s line of road to
Haigler, the place to which they were traveling. Rela-
tive to this it may be said that to give the court a full
knowledge of what it was sought to show in the answer
to the interrogatory to which an objection was sustained,
and to direct attention to its relevancy and materiality,
if any it would possess, it was necessary that an offer of

.
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proof should have followed the ruling of the court. There
was no offer, and the alleged error will not be reviewed.

REVERSED AND REMANDED

A. P. S. STUART V. BANK OF STAPLEHURST, N

FiLED FEBRUARY 9, 1899. No. 8611.

1. Removal of Causes: JuURispIcTION. In an action in a state court,
wherein a removal to a United States court is sought under the
provisions of section 2 of the act of congress of March 3, 1887,
as corrected in 1888 (see 23 U. S. Statutes at Large, p. 434, ch.
866), and it appears from the face of the record that the suit is
not a removable one, the application does not deprive the state
court of its jurisdiction.

ProcrEpINGs PENDING DETERMINATION. The better
practice in such a case is, upon a proper application in the state
court for removal to the federal court, for the state court to sus-
pend proceedings in the suit and await the action of the federal
tribunal on a motion to remand, but its action during the interim
may be of force and valid.

3. National Banks: DiREcTors: FALSE REPORTS. Directors of a na-
tional bank, who, in simulated performance of the duties pre-
scribed by the law applicable to such an institution relative to,
the preparation and publications of advertisements, statements,
and reports, knowingly make and publish false statements and
reports of the financial condition of the bank with intent to de-
ceive, and such matters are believed and acted upon by parties
to their damage, are liable for the damages in an action for the
deceit.

4, : : : CUMULATIVE REMEDIES. The Habilities
whlch are ﬁ\(.d in the national banking law for violation of its
provisions are not exclusive and do not preclude the action for
deceit.

5. : : —. The petition in the case at bar leld to state
a cause of action for deceit and not for relief under the national
banking law, and to present no federal question for adjudication.

Prrsons ArreEcTED. The statements and reports
which are required and are made to the comptroller and pub-
lished in the newspapers have among their purposes that of con-
veyance of information to those persons, each or all, who con-
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template dealings with the bank in which its ﬁn'lncnal condition
enters as a vital matter.

7. Parties: JoixpERr: ToRrRT. A petition in an action for a tort which
joins several parties as defendants, if it states a joint act and
relative to a tort which may from its nature be joint or com-
mitted by persons in combination, is not open to attack by de-
murrer on the ground of misjoinder of parties defendant.

8. Review: ASSIGNMENTS OF ERROR. Questions of, which there is no
assignment in the petition in error will not be considered on re-
view.

Ernror from the district court of Seward county.
Tried below before BarEs, J. Affirmed.

C. C. Flansburg, for plaintiff in error:

It was the duty of the state court, upon the filing of the
petition and bond, to proceed no further in the cause,
(Stevens v. Phaenix Ins. Co., 41 N. Y. 149; Shaft v. Pheniz
Mutual Life Ins. Co., 67 N. Y. 544; Stale v. Coosaw Mining
Co., 45 Ted. Rep. 804; Torrent v. Martin Lumber Co., 37
Fed. Rep. 727; Clark v. Chicago, M. & S. P. R. Co., 11 Ted.
Rep. 355; Sweet v. Chicago, M. & S. P. R. Co., 11 Fed. Rep.
355; Hatch v. Clicago, R. 1. & P. R. Co., 6 Blatch. [U. 8.]
105.) ,

The question of jurisdiction belongs to the federal
court and must be determined theve exclusively (Cobb
v. Globe Mutual Life Ins. Co., 5 TPed. Cas. 2, 921; Iisk .
Union P. . Co., 8 Blatch. [U. 8.] 243); and the fact that
other than federal questions may arise in the course of
the litigation cannot withdraw the question from the
jurisdiction of the federal court. (Tennessee v. Davis, 100
U. 8. 294; Mackaye v. Uallory, 6 Ted. Rep. 751; Osborue v.
Bank of United States, 9 Wheat. [U. 8.] 738; Butterfield
v. Home Ins. Co., 14 Minn. 310; Gordon v. Longest, 16 Pet.
[U. 8.1 97; Kanouse v. Martin, 15 How. [U. 8.] 198; French
v. Hay, 22 Wall. [U. 8.] 250; Gaines v. I'uentes, 92 U. S. 10;
New Orleans, M. & C. B. Co. v. Mississippi, 102 U. 8. 135;
Baltimore & O. R. Co. v. Koontz, 104 U. S. 14; Wilson v.
Western Union Telegraph Co., 34 TPed. Rep. 562; Marshall
v, Holmes, 141 U, 8. 589; Removal Cuses, 100 U, 8. 472;
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Morey v. Lockhart, 123 U. 8. 56; Wilkinson v. Nebraska, 123
U. 8. 286; Sherman v. Grinnell, 223 U, 8. 679; Bressler .
Wayne County, 25 Neb. 468; Iitzgerald v. Fitzgerald &
Mallory Construction Co., 41 Neb. 374; Freeman v. Howe,
24 How. [U. 8.] 451.)

As to what is a federal question see: Leather Manu-
facturers Banlk v. Cooper, 120 U. 8. 778; Carson v. Dunham,
121 U. 8. 421; St. Paul, M. & M. R. Co. v. St. Paul & N. P.
R. Co., 68 Fed. Rep. 13; Cohens v. Virginia, 6 Wheat. [U.
8.7 3537; Van Allen v. Atchison, C. & I’. R. Co., 3 I'ed. Rep.
547. .

As to what the federal question involved see: National
Erchange Bank v. Pelers, 44 Ted. Rep. 13; Pollard v. Bailey,
20 Wall. [U. 8.] 520; Fourth Nat. Bank v. I'rancklyn, 120
U. 8. 747; Ripley v. Sampson, 10 Pick. [Mass.] 370; Stone
v. Wiggin, 5 Met. [Mass.] 316; Gray . Coffin, 9 Cush.
[Mass.] 192; Cole v. City of Muscatine, 14 Ta. 296.

A petition in the nature of a common-law action of
deceit for damages on the ground of false representations
is insufficient unless it shows the representations were
made to the person complaining. (Smithers v. Calvert, 44
Ind. 242.) _

When parties severally liable for distinct torts arve
jeined as defendants in a single action it is good ground
of demurrer. (Franklin I'ire Ins. Co. v. Jenkins, 3 Wend.
[N.Y.] 130; Pomeroy, Remedies & Remedial Rights secs.
308, 309.) : ’

George W. Lowley, Pound & Burr, Roscoe Pound, and Biggs
& Thomas, contra:

Assignments of error not discussed in the brief are
waived. -3 Ency. Pl & Pr. 7T17; Wood Mowing & Reaping
Machine Co. v. Gerlolt, 47 Neb. 397; City of Kcarnecy wv.
Smith, 47 Neb. 408; Glaze v. Parcel, 40 Neb. 732; Erck v.
Omahe Nat. Bank, 43 Neb. 613.)

Question not raised by proper assignments of error
will be disregarded. (3 Ency. Pl & Pr. T17; Pust v
Olmsted, 47 Neb, 893.)
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The district court had jurisdiction and the case was
not removable. (Tennessee v. Union & Planters Bank, 152
U. 8. 454; Cherokee Nation v. Georgia, 5 Pet. [U. 8.] 69,
Gold-Washing & Water Co. v. Keyes, 96 U. 8. 201.)

The proceedings of a state court, after a petition and
bond for a removal which is refused by the state court,
depend upon the fact whether the cause is in fact remov-
able or not. (Stone v. South Curolina, 117 U. 8. 430; Carson
v. Hyatt, 118 U. 8. 279; Bwrlington, C. R. & N. R. Co. v.
Dunn, 122 U. 8. 513; Crchore v. Ohio & M. R. Co., 131 U. 8.
240; Missouri . R. Co. v. Fitzgerald, 160 U. 8. 556.)

A published false statement of the condition of a bank
is actionable though not addressed to the individual de-
frauded. (Salmon v. Richardson, 30 Conn, 360; Bartholo-
mew v. Bentley, 15 0. 659; Scale v. Baker, 70 Tex. 283;
Morgan v. Skiddy, 62 N. Y. 319; Huntington v. Attrill, 118
N. Y. 365; Solamon v. Buates, 118 N. Car. 311; Caldicell v.
Bates, 118 N. Car. 323; T'ate v. Bates, 118 N. Car. 287;
Lidgington v, Fitzmaurice, 29 L. R. Ch. Div. [Eng.] 459;
Peck v. Gurney, 8 Moak [Eng.] 2; Westervelt v. Demarest,
46 N. J. Law 37.)

Hanrison, C. J.

The defendant in error instituted this action in the
district court of Seward county and alleged for cause
that the plaintiff in error and parties who were co-de-
fendants were at the timeés of the occurrences upon which
the suit was predicated, directors of a national bank, in
the business which its name indicates, in the city of Lin-
coln, and at various stated times mad~ and published, or
caused them to be published, in newspapers of general
circulation in said city, and in the state of Nebraska, cer-
tain false statements of fact of and concerning the bank
of which they were directors, and its matters of business,
and which related to its solvency and reliability; that
such statements were made and published with a knowl-
edge of their falsity and with an intent to mislead and
deceive the public and the defendant in error, and that
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the statements accomplished or served the purpose for.
which they were intended; that the defendant in error
was thereby induced to deposit money to a large amount,
stated in the petition, in the said bank, which was lost
by reason of the insolvency and failure of the said bank.
The commencement of the action was-of date February
25, 1895. On March 29, 1895, the plaintiff in error and
his co-defendants filed an application or petition for the
removal of the cause to the United States circuit court
for the district of Nebraska. Said petition was accom-
panied by the requisite bond. On April 1, 1895, there
was filed in the state court for the plaintift in error and
each of his co-defendants a demurrer to the petition.
These were on April 5, 1895, overruled and the applica-
tion for removal was denied.

There appears in the record the following, as setting
forth what was done in the cause in the federal court:

“And on the 14th day of October, 1895, the following
order was made:

“This cause having been heard on the motion of the
plaintiff to remand the same to the state district court
in and for Seward county, Nebraska, from whence it
came, Messrs. Pound & Burr and Biggs & Thomas ap-
peared for the plaintiff and Deweese & Hall, C. 0. Whe-
don, and C. C. I'lansburg for the defendants, whereupon,
after careful consideration thereof, and being fully ad-
vised in the premises, it is now on this day considered,
ordered, and adjudged by the court that said motion be,
and the same is hereby, overruled, to which ruling and
order by the court said plaintift by his attorneys then
and there duly excepted.

“And on the 8th day of May, 1896, the following fur-
ther order was made in said cause, 4. e

“ “This cause coming on for hearing on the motion of
the plaintiff to remand the same to the state district
court in and for Seward county, Nebraska, from whence
it came, was argued and submitted to the court by at-
torneys for the respective parties, whereupon, after care-
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ful consideration thereof, and being fully advised in the
premises, it is now on this day ordered and adjudged by
the court that said motion be, and the same is hereby,
sustained, and said cause is remanded to the said district
court in and for Seward county, Nebraska, from whence
it came.”” :

May 6, 1895, answers were filed in the state court for
all parties sued except the plaintiff in error. July 9, 1895,
and during the pendency of a term of the state court, a
judgment by default was rendered therein against the
plaintift in error, and the case is presented for him to this
court by error proceeding. The petition in error is as
follows:

“1. The petition does not state facts sufficient to con-
stitute a cause of action against this plaintiff and in fa-
vor of the defendant in error.

“2. The court had no jurisdiction to render said judg-
ment.

“3. The court erred in overruling the demurrer of this
plaintiff to said petition.

“4. The court erred in exercising jurisdiction of said
cause after the same was removed to the circuit court
of the United States within and for the district of Ne-
braska.

“5. The court erred in rendering a judgment by default
against plaintiff in error while said cause was pending
on removal proceedings in the eircuit court of the United
States.

“6. The court erred in assuming to determine whether
said cause was properly removed under the acts of con-
gress and assuming to withdraw said action from the
proper circuit court of the United States.”

It is first argued for plaintiff in error that as the juris-
diction of the state court in the cause ceased as soon as
the application for removal was filed, it could not further
proceed therein, and its subsequent acts were void. In
section 2 of the act of March 3, 1887, as corrected in 1888
(see 25 U. 8. Statutes at Large, p. 434, ch. 866), amenda-
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tory of the act of 1875, it is provided: “That any suit of
civil nature, at law or in equity, arising under the
constitution or laws of the United States, or treaties
made, or which shall be made, under their authority,
of which the circuit courts of the United States are
given original jurisdiction by the preceding section,
which may now be pending or which may hereafter be
brought in any state court, may be removed by the de-
fendant or defendants therein to the circuit court of the
United States for the proper district.”” The act further
provides that the application shall be by petition, ac-
companied by a bond and the time when it shall be filed,
and when it has been done, “it shall then be the duty of
the state court to accept said petition and bond and pro-
ceed no furtherin such suit.”” (25 U. 8. Statutes at Large,
p. 435, ch. 866, sec. 3.) If the case is a removable one, and
the petition and bond are filed, the state court should, as
stated in the portion of the statute we have quoted, pro-
ceed no further in the suit. It has no jurisdiction to do
so, and it is probably better, in all cases where the peti-
tion for removal accompanied by the bond has been pre-
sented, especially if the right of removal is questionable
or doubttul, to await in the state court the action of the
United States court on the point of the removability of
the suit. An examination of the authorities discloses
much confusion and conflict on the subject now under
discussion, but it may be said that if the cause for re-
moval exists and is disclosed by the record, if the appli-
cation is made, if the proper papers are filed, the juris-
diction of the state court ceases without and despite any
choice or act on its part. It may also be stated that if
the cause is in fact not a removable one, and that it is
not appears on the face of the record, or is disclosed by
the papers, the case is not removed, and the state court
does not lose, but retains, its jurisdiction, and action
therein, even during the time a transcript is on file in the
United States court, may be good and ultimately prevail.

We have no doubt that in all cases the better course
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is to suspend proceedings in the state court until the
court of removal has acted on the matter on a motion to
remand, but, as'we have just stated, there may be cases
wherein the records disclose their non-removable char-
acter, and in any such the state cowrt retains jurisdiction,
notwithstanding the removal proceedings. (Dillon, Re-
moval of Causes [5th ed.] sec. 143; Tennessce v. Union &
Plantcrs Bank, 152 U. 8. 454; Walker v. Collins, 167 U. 8.
57; Chappell ¢. Wateriworth, 155 U. 8. 102; Blair v. West
Point Mfg. Co, T Neb. 146, and cases cited; Gold-Washing
& Water Co. v. Keyes, 96 U. 8. 199; Burlington, C. R. &
N R. Co. v. Dunn, 122 U. 8. 513; Stone v. South Caroling,
117 U. 8. 430; Carson r. Hyatt, 118 U. 8, 279) An exam-
ination of the petition herein convinces us that it did not
declare on any cause of action conferred by statute or
United States law. It was not to enforce a liubility aris-
ing solely by reason of the violation of any provision of
the national bank’ing law. There was in the petition a
direct statement of an action for false representations,
or more properly and generally stated, for deceit. Some
of the acts declared upon may have been violations of the
national banking act, but they were not relied upon as
such, nor was a remedy sought under said act. The peti-
tion for removal did not in its statements of facts present
any stronger reason or cause for removal than was dis-
closed by the original petition in the action. There were
some conclusions averred in it, but these did not
strengthen it beyond its statements of facts. The acts
which constitute the basis for an action similar to the
one at bar may be within or without the duties of officers
or directors of a national bank, and they may be violative
or not of the duties of the parties sued, as directors of
a national bank, and the acts may furnish cause for a
common-law action of deceit (P’rescoft v. Haugley, 65 Fed.
Rep. €53; Gerner v. Thompson, 74 Fed. Rep. 125; Werchants
Nat. Bank v. Thoms, 28 W. L. B. [0.] 164; Bartholomew v.
Bentley, 15 0. 660; Morawetz, Private Corporations sec.
573); and any action which might accrue by reason of
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the same acts under the national banking law would not
be exclusive of another action and would not exclude the
one of deceit. (I’rescott v. laughey, supra.) 1t seems clear
that the record disclosed on its face that the case was
not one which could be removed and that the state court
did not lose its jurisdiction.

Another point of argument is that in an action of de-
ceit it must appear that the representations alleged in the
complaint were made directly to the complainant. We do
not think this is tenable. The representations, if made
for the whole or any of the public, if seen and relied and
acted upon by any person, and damages result, the right
of action arises. (Mcrchants Nat. Bank v. Thoms, supra;
Prewitt v. Trimble,-92 Ky. 176; Tate v. Bates, 118 N. Car.
287, 24 8. E. Rep. 482; (raves v. Lebanon Nat. Bank, 10
Bush [Ky.] 23; Scale v. Baker, 70 Tex. 283, 7 8. W. Rep.
T42; Peck v. Gurney, 8 Moak [Eng.] 2; Westercelt v. Dem-
arest, 46 N. J. Law 37, 50 Am. Rep. 400.)

It is also contended that the petition was defective in
its joinder of the parties defendant in an action of deceit.
The petition charged joint actions of the defendants, and
the acts were such as might be done in.combination;
hence it was not open to attack by demurrer for an im-
proper joinder of parties. (Pomeroy, Remedies & Re-
medial Rights secs. 281, 307; Stiles v. White, 11 Met.
[Mass.] 356; White v. Sawyer, 16 Gray [Mass.] 586; Con-
solidated Ice Machine Co. v. Keifer, 134 111. 481; Wisconsin
C. R. Co. v. Ross, 142 111. 9; City of Clicago v. Babeock, 143
111. 358.) This disposes of all the questions argued which
were raised by the assignments in the petition in error.
There was another point presented, but it was not as-
signed for error in the petition, hence need not be con-
sidered. (Post v. Olmsted, 47 Neb. 893) It follows that
the judgment of the district court will be

AFFIRMED.

41
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A. P. 8. STUART V. THOMAS BAILEY.
A. P. 8. STUART V. Isaac HoLT.
A. P. S. STUART V. JON1ES NATIONAL BANK.
A. P. 8. S1UART v. UricA BANK.
TFireEp FEBRUARY 9, 1899. Nos. 8612, 8613, 8614, 8615.

Removal of Causes: NATIONAT, BANKS: FFALSE STATEMENTS: LIABITITY
oF DIrEcTORS. Judgments affirmed pursuant to rulings in pre-
ceding case. (Stuart v. Bank of Staplehurst, 57 Neb. 569.)

PROCEEDINGS IN ERROR from the district court of Sew-
ard county. Tried below before Bares, J. Affirmed.

THE parties filed thie following stipulation:

“It is hereby stipulated by and between the parties
plaintiff and defendant in the above entitled causes, re-
spectively, that briefs shall be filed in the first numbered
case, No. 8611, A. P. 8. Stuart against Bank of Staple-
hurst. It is further stipulated and agreed that inasmuch
as the records in all these cases are alike, and the same
identical points arve raised by the petition in error in each
case, that the order of the court made in No. 8611, A. P.
S. Stuart against Staplehurst, shall be the order in each
of the other cases and shall be entered therein; that it
No. 8611 is reversed, all said causes shall stand reversed,
and if said No. 8611 is affirined, all of said causes shall
stand affiried, the same as if the briefs were filed and
arguments made separately in each of said cases.”

C. C. Flansburg, for plaintiff in error.

George W. Lowley, Pound & Burr, and Biggs & Thomas,
contra. . '

HARRrIsox, C. J.

The above stipulation speaks for itself, and in accord-
ance with its terms an order of affirmance of the judg-
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ment is entered in each case. (Stuart ». Bank of Staple-
hurst, 57 Neb. 569.)

AFFIRMED.

PLATTSMOUTH YWATER COMPANY, APPELLEE, V. ANSELMO
B. SMITH ET AL., APPELLANTS.,

FILED FEBRUARY 9, 1899. XNo. 8554.

1. Review: EVIDENCE. The decision of a trial court on litigated
matters of fact will not be disturbed on review, if sustained by
sufficient evidence, or as a conclusion from all the evidence, it
is not manifestly wrong.

2. Waters: RIPARTAN RIGHTS. Riparian owners upon streams of water
are entitled, in the absence of grant, license or prescription, to
the usual, natural flow of water in the streams, without ma-
terial alteration.

APPEAL from the district court of Cass county. Heard
_below before CHAPMAN, J.  Affirmed.

Allen Beeson and Jesse L. Root, for appellants.
A. N. Sullivan and Joln A. Davies, conira.

HAarrison, C. J.

The appellee, the Plattsmouth Water Company, fur-
nished, through its system of water-works, the water
used in the city of Plattsmouth, and was the owner of
a tract of land on which was situated its pumping ap-
paratus, pump house, etc. It drew at the time of the
inception of this suit the greater portion of the water
required from a channel, or, as it was called by some it-
nesses, a “slough,” which had its course near the pump
house, through a tract of land in the angle formed by the
confluence of the Platte and Missouri rivers, and there
flowed through this channel—for such it was whether
merely a slough or not—water which entered it from the
Platte river. It is contended herein on behalf of one
party that this channel was all within and a part of the

-



580 NEBRASKA REPORTS. [VoL.57

Plattsmouth Water Co. v. Smith.

bed of the Missouri river, and but a portion of the water
of said river which here had pursued its way through a
sand bar, apparently; for a short distance separated from
the main body of the water of the stream. The head of
the channel was at or near the mouth of the Platte river,
or at or near where the Platte river emptied into the
Missouri. The flow of water in the channel was not at
one season of the year sufficient in quantity to fully an-
swer the purposes of the water company; and to increase
the supply the company ordered to be constructed at the
head of the channel what is termed in the evidence a
“dam,” the effect of which was to deflect from its course
in the Platte river a larger quantity of water than would
ordinarily be the case, and cause it to run down the
channel. The company at some points along the channel
had removed accumulations, principally of sand, which
were obstructing the free flowage of the water, and had
by such action increased the volume of water in the
channel. The appellants had taken steps, or were about "’
to proceed, to remove the company’s dam or put in an-
other which would counteract or destroy the effective-
ness of the one belonging to the company, and also the
other work it had done in the removal of obstructive
material from the channel; and, to enjoin them, the
company instituted this action. The appellants an-
swered, and with some admissions and denials of the
matters stated in the petition, in affirmative pleas, as-
serted ownership of the land through which the channel
had its course, and also that on which the company had
placed its dam, and performed the other labor on or in
the channel, and asked that the company be enjoined
from going upon appellants’ land and opening channels,
or doing anything which would cause the water to flow
from the main channel of the P’latte river over or upon
the said land. Issues were joined, and at the close of a
trial thereof the court made a general finding for the
water company, and also the following:

“The court finds that the plaintiff furnishes water to

-
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the city of Plattsmouth for fire protection, and to its
citizens for family use and other purposes. The court
further finds that plaintiff derives its supply of water
from a well-defined channel in the Missouri river as it
lawfully might. The court further finds that in seasons
of low water that a portion of the water of the LPlatte
enters the Missouri river through said channel, and that
said channel has been in existence since the first govern-
ment survey. The court further finds that the acts of
plaintiff in taking water from said channel and in keep-
ing the channel open was a reasonable use of said chan-
nel, and does not infringe the rights of the riparian own-
ers. The court further finds as a conclusion of law that
the plaintiff is entitled to the relief prayed for, to which
findings the defendants except.”

A temporary injunction had been granted at the com-
mencement of the action, which was as follows: “Upon
the duly verified petition in this cause, and for good cause
shown, it appearing to me that the plaintiff is entitled to
an injunction restraining the defendant from obstruct-
ing the channel through which the plaintiff derives its
water supply, through the west half of section 6, in town-

“ship 12 north, of range 14 east of the sixth P. M., in Cass
county, Nebraska, it is therefore ordered that a tem-
porary injunction be granted in this cause restraining
the defendant, his agents and employés, from obstruct-
ing the channel through said described land, or diverting.
the water which it used by the plaintiff and collected in
its settling basing, or in any manner annoying, harassing,
or disturbing the plaintiff in the quiet enjoyment of its’
franchise in furnishing water to the city of Plattsmouth,
and its citizens thereof, upon the plaintiff entering into
an undertaking in the sum of $300 conditioned as re-
quired by law.”

The final decree was as follows: “It is therefore or-
dered by the court here that the injunction heretofore
granted be, and the same hereby is, made perpetual,
eénjoining the defendants, and each of them, from di-
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verting the waters of said channel or interfering or
molesting the plaintiff in the use of the waters in said
stream, according to its chartered duties and powers in
furnishing the city of Plattsmouth and its citizens a suit-
able supply of water.” )

It was shown by plats of the different tracts of land
just where the meander line of the United States survey
of land adjacent to the Platte and Missouri rivers ran,
and it was also shown that the piece of land which had
been purchased by the water company was east of this
meander line, or within what was at one time the bed
or channel of the Missouri river. Indeed, it was shown
that all of this land which was, incidentally at least,
within the inquiries of this suit was once of the channel
of the Missouri river, and that the water had another
course, further to the east, to which it bhad gradually
receded, and occupied, leaving in the main, or at first
entirely, a bed or sand bar, some portions of which had
been more or less thickly covered with a growth in some
places of small timber, and in others of small willows
and brush. At or near, and to the east of the pump
house, it was shown to be a sand bar. It was further
shown that all this land, during freshets or high waters,’
had been submerged,—wholly covered by the water of
the Missouririver. The evidence also disclosed that quite
a large portion of this land was included within the boun-

. dary or meander line of the government survey, and had
been conveyed as fractional parts of sections of land;
and of some of these fractions or lots, as they were des-
ignated on the plat, and through which the strcam of
water from which at a lower point the water company
pumped its supply, the appellants had apparently be-
come the owners, and been in possession. TIor the ap-
pellants it is nrged that the findings and judgment are
not sustained by the evidence. Of the findings, the one
that the company obinined or derived its supply from a
channel which at that point was in the bed of the Mis-
souri river was correct; but of the quantity of water
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taken, or that it was so taken at this specific point, there
was no complaint, and the appellants were not doing
anything when this suit was instituted to interfere with
the mere act of procuring a supply of water, and at the
particular place, but the appellants were, it was pleaded,
about to or had done things which would destroy the
effectiveness of the company’s efforts to increase the flow
of water through the slough or channel.

‘We think best to here insert a statement relative to the
ownership of, or the rights in or to, the land which was
the site of the acts and operations which have resulted
in this suit. The appellants ¢laimed to own all this land
inclusive of the place at which the water company erected
the dam to turn water from the Platte river into the
channel or slough through which it would flow to and
beyond where its works were situated; and the appel-
lants did show, to some portions of this land, a chain of
title to which the United States patent furnished the
first or inceptive link, and the conveyance to them, or

"one of them was, the last link added. Of the land on
which the water company built the dam and removed
sand from the slongh which it was in evidence was but a
sand bar, and that adjacent thereto the appellants had
what purported to be conveyances of the titles to them
or one of them; but there was no evidence from which
it appeared the grantors of said conveyances ever had
any titles to or rights in the lands described in the con-
veyances. To these last mentioned portions or pieces
of the land the appellants did not show a title by con-
veyance, nor by acts of occupation which will, if con-
tinued for the statutory time, give title or ownership.
Where the dam was put in, the evidence in this case dis-
closes, was on a lot in a section, and within the meander
line of the Platte and.Missouri rivers, relative to the
land within the angle of their confluence; and where
the greater portions of the work of removal of sand from
the xlough was performed was in a sand bar of the Platte
river,
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The injunction which was granted to the water com-
pany, which we have quoted, was fully warranted by the
evidence and the law applicable. The appellants could
clearly not successfully claim to divert the water which
flowed down this channel from its course, and diminish
the quantity which would naturally run throngh the
channcl and pass by the property of the water company.
The latter was entitled to such flow of the water undi-
minished from its regular, natural volume. It must be
borne in mind that we do not decide, for it is not pre-
sented, any question of the water company’s right to
take from the stream any particular quantity of water,
or water to supply the city residents or citizens. We but
decide that it was entitled to have the usual, natural,
regular quantity of the water in said stream flow unin-
terruptedly, and without material diminution or altera-
tion, through the channel to or past its property. (Gould,
Waters [2d ed.] sec. 204.)

We now turn to the question of the right of the appel-
lants to an injunction against the water company and its -
performance of certain acts. The appellants did not
show the entry by the water company upon any lands
which were owned by appellants. They did show that the
water company had gone upon land near that owned by
appellants, and thereby had done certain things which
had resulted in an increase in the flow of water in the
slongh and through lands which appellants owned. Ac-
tions for diminution of the quantity of water which
usually and naturally flows by or through tracts of land
are frequent; but for the increase of the quantity suits
are, or rather have been, infrequent. That such an ac-
tion will lie, see T'illolson v. Smith, 32 N. H. 90; Gerrish v.
New Market Mfy. Co., 30 N. H. 478; Thompson . Crocker,
9 Pick. [Mass.] 59; Chapman v. Thames Mfy. Co., 13 Conn.
268. There was some evidence introduced, more in the
nature of conclusions than facts, which might probably
have supported a finding that there had been some acts
of the water company by which the flow of water upon,
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through, or over the land owned by appellants had been
appreciably or materially increased; but whether this
was true was a matter of fact, and we cannot say from
a review of all the competent evidence that a contrary
finding, or that it had not been shown that there had
been such a material change, or increase or decrease,
from the wonted flow of the water as to be such an in-
fringement of the appellants’ rights that a court of equity
should intervene, was manifestly wrong; hence we can-
not alter the decision of the court on this branch of the
case. The decree of the district court, to the extent it
enjoined the appellants from diverting from the channel
or slough the flowage of the natural volume or quantity
of water, and its denial of relief to appellants, is

AFPIRMED.

HERMAN MUCHOW ET AL. V. MARY REID ET AL.
FiLEp FEBRUARY 9, 1899. No. 8715.

1. Witnesses: CrEDIBILITY: REVIEW. 'The credibility of witnesses and
the weight to be accorded to their testimony are matters for
consideration and determination by the triers of facts, and not
tfor the court of review.

2

. Action for Damages Resulting from Sale of Intoxicating Liquors:
VerpieT For PraiNtivrs. Evidence held sufficient.to sustain the
findings and verdict of the jury.

5. Misconduct of Counsel: REcokn: REVIEW. Averments in a motion
for a new trial of misconduct of counsel in argument to a jury
will not present such matter for review, in the absence of any
other appearance of record of the occurrences upon which the
averments are based, or of which they purport to be statements.

Erron from the district court of Saline county. Tried
below before HasrtiNgs, . Affirned.
1. N, Abbott and M. I1. I'lening, for plaintiffs in error,

Hustings & Sands, Sumucl Rinaker, and R. S. Bibb,
contra,
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Hagrrisox, C. J. '

This action was instituted by Mary Reid, widow of
George Reid, deceased, in her own behalf and as next
friend for the other defendants in error, minors and her
children, and of whom the deceased was the father, to
recover the damages which it was alleged they suffered
by reason of the death of the husband and father by acci-
dent, and of which a moving or contributory cause was
_his intoxicated condition, which condition was con-
tributed to by intoxicating liquors sold or furnished by
one of the plaintiffs in error, then a licensed saloon-
keeper. The other plaintiffs in error were sureties on
the bond of the saloon-keeper. Amnother saloon-keeper
and his bondsmen who were joined in the prosecution in
the suit deeclined to join in the proscution of this error
proceeding, and were made defendants in error. Issues
were joined in the district court, and as the result of a
trial the widow and children were given judgment, to
reverse wliich is the object of the presentment of the case
in this court.

It is argued that there was not sufficient evidence to
support a finding that IHerman Muchow, the saloon-
keeper, plaintiftf in errvor, either sold or furnished any
liquor to George Reid, which caused or contributed to
produce his intoxication on the day of the accident to
him of which the final result was his death. The argu-
ment is in part, at least, if not entirely, based upon the
proposition that a portion of the testimony, or that of one
witness, must be rejected and should not have been given
credence in the trial court. The questions of the credi-
bility of this and all witnesses, and the weight to be ac-
corded any evidence, were for the trial jury, and we can-
not now set aside its evident determination of them. If
we view the evidence as a whole,—and we cannot do
otherwise,—we are forced to the conclusion that there
was sufficient thereof to support the finding, necessarily
elemental of the verdict returned, that some of the liquor



VoL. 57] JANUARY TERM, 1899. 537

Muchow v. Reid.

which produced the intoxication of George Reid on the
day to which we have referred was obtained at the plain-
tiff in error’s place of business,—his saloon.

Another contention for plaintiffs in error is founded
upon alleged misconduct, during argument to the jury,
of counsel for the widow and children. Of this it must
suffice to say that there is nothing in the record to show
any of the conduct of counsel for any of the parties dur-
ing the arguments to the jury, or indeed anything that
then occurred, except it may be said to be evidenced by
a statement in the motion for a new trial to the eftect
that there were certain matters presented in argument
to the jury by the counsel for the widow and children,
and also that the objectionable matter stated by counsel
in argument to the jury is set forth in-affidavits attached
to and made a part of the motion for a new trial, and in
support of the allegations thereof. There are no such
affidavits in the record now before us; hence there is no
other or further presentation of the alleged matter of
the misconduct than what appears in the body of the
motion for a new trial. There is, then, but a mere aver-
ment, unsupported by any proof or evidence. This is
not sufficient to present the stated error for examination,
and the argument must fail.

It is also asserted that there was not sufficient evi-
dence of loss of support. Evidence on this branch of the
case was ample and undisputed and was not appreciably
weakened or diminished in force by the allegations of the
petition and some testimony on the subject, and to the
effect that, during a stated time prior to his death,
George Reid had been addicted to the excessive or im-
moderate use of intoxicating liguors. The evidence dis-
closed that he had supported his family and had earned
yearly a specifically stated sum of which his death, of
course, caused a cessation. It follows that this portion
of the argument is of no avail.

We have examined all the objections of plaintiffs in
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error, and conformably to the conclusions reached the
judgment of the district court must be

AFFIRMED.

FrRANK M. ROSS, APPELLEE, V. CHARLES E. SUMNER ET AX.,
APPELLANTS.

FIiLED FEBRUARY 9, 1899. No. 8677.

1. Vendor and Vendee: REscissioN. A false representation by the
vendor of land situated in another state, as to the character,
location, and value of the property, relied on by the vendee, who
had no other knowledge, is ground in equity for rescinding the
contract. )

2. Review. The supreme court will not disturb a finding based on
a conflict of evidence.

8. Decree. A decree must conform to the pleadings and evidence.

APPEAL from the district court of Buffalo county.
Heard below before GREENE, J. Modified.

Francis A. Brogan, Ira D. Marston, and 8. M. Nevius, for
appellants.

References: Jones v. Wessel, 40 Neb. 115; Stetson w.
Riggs, 37 Neb. 797; Ish v. Finlay, 34 Neb. 419; Hodsden v.
Hodsden, 72 N. W. Rep. [Minn.] 562; Wheatley v. Wheatley,
102 Ta. 737; New York Life Ins. Co. v. Miller, 32 8. W. Rep.
[Tex.] 550; Lovett v. Taylor, 34 Atl. Rep. [N. J.] 896; First
Nat. Bank v. Yocum, 11 Neb. 329.

John 8. Kirkpatrick, contra.

References: Schade v. Bessinger, 3 Neb. 140; Roche v.
Norfleet, 63 111. App. 612; Stinson v. Anderson, 96 111. 373;
Bovee v. Hinde, 135 111. 137; Provart v. Harris, 150 111. 40;
Wilson v. Wilson, 158 I11. 567; Koeller v. Hughes, 148 N. Y.
507; Jordan v. Davis, 108 111, 336; I’rutsman v. Baker, 30
Wis. 644.
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NORVAL, J.

This suit was instituted by Frank M. Ross for the re-
scission of a contract for the exchange of lands and to
require the reconveyance by the-defendants to plaintiff
of the real estate conveyed by the latter under said con-
tract. There was a hearing on the merits, and a decree
against the defendants. They appeal.

In December, 1894, plaintiff and the defendant Charles
IE. Sumner entered into a verbal contract, whereby the
former agreed to convey to the latter eighty acres of land
owned by Ross and situate in Buffalo county, this state.
In exchange therefor said defendant agreed to convey
to plaintiff about sixty acres of real estate located near
Colton, in San Bernardino county, in the state of Califor-
nia. Plaintiff, in pursuance of the terms of the agree-
ment, together with his wife, executed and delivered to
Mr. Sumner a deed to the Bulfalo county real estate,
which the grantee caused to be duly recorded. Mr. Sum-
ner likewise executed to Mrs. Ross, the wife of the plain-
tiff, a deed for the California tract, which, according to
the undisputed evidence, was merely a temporary convey-
ance to be held by plaintiff until such time as Mr. Sum-
ner could procure a more accurate description of his land,
when the latter and his wife were to execute a new con-
veyance of the property which was to be exchanged for
the said temporary deed. Subsequently, the Sumners
executed a proper deed, which was sent to his agent, H.
B. Strout, at Lincoln, to be by him delivered to plaintiff.
Mr. Strout duly tendered this conveyance to Ross, who
declined to accept the same, because he had been induced
to make the exchange of properties by reason of certain
false representations made by Mr. Sumner, and that the
deed tendered did not conform to the contract, in that it
described two separate tracts, while Mr. Sumner, it is
asserted, when the trade was arranged, represented that
his land laid in a single body. This deed was returned
by Strout to Sumner, and the plaintiff has never received
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or accepted the same. Subsequently this suit was
brought.

It is disclosed that neither party was acquainted with
or knew the land the other proposed to exchange, and
that each relicd upon the representations and statements
made by the other. Plaintiff alleges as ground for relief,
and he so testified on the trial, that Mr. Sumner, during
the negotiations for the exchange, represented to plain-
tiff that his land was level, consisted of a single tract,
was worth at least §50 per acre, was all under ditch and
could be easily irrigated, was good fruit land, and conld
all be cultivated. The defendant denies making the rep-
resentations imputed to him, but plaintiff’s version of
the transaction is in several important particulars cor-
roborated by the testimony of II. B. Strout, who, both
parties agree, was present during a portion of the time
the trade was being negotiated. The trial court passed
upon the conflieting evidence, and we decline to review
the proofs further than to ascertain that they are suffi-
cient to sustain the findings of fact. A careful perusal
and scrutiny of the entire evidence leaves no room to
doubt that the trial court was justified in finding that
at least more than one of the representations above speci-
fied were made by Mr. Sumner as an inducement to Mr.
Ross to deed his land. The evidence, however, fails to
show that all such representations and statements were
false and untrue. It was established beyond question
that Mr. Sumner’s land did not lay together in a single
body, but consisted of two separate tracts. There wasz
likewise evidence tending to show that when the contract
for the exchange was made Mr. Sumner’s land was worth
about $40 per acre, and all of it could not be easily irri-
gated. These representations, which were shown to be
false and untrue, were of a material character, and hav-
ing been relied upon by plaintiff, were sufficient cause
for the rescission of the contract and for the interposition
of a court of equity. (Delorac v. Conna, 29 Neb. 791; Mor-
gan v. Dinges, 23 Neb. 271; Iloock v. Bowman, 42 Neb. 80;
Stochl v. Caley, 48 Neb. 786.)
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In argument by defendants it is stated that plaintiff
should be denied relief because the title to the California
land remains in Julia E. Ross, plaintiff’s wife, and for
that reason defendants have not been placed in statu quo
by returning the consideration. To this proposition there
is a ready answer. In the first place it is conceded by
both parties that the deed executed by Mr. Sumner alone
to Mrs. Ross was regarded as temporary only, to be held
until such time as a perfect description of the California
land could be obtained, when Mr. Sumner and his wife
were to execute a permanent conveyance. The “tempo-
rary deed,” as the first one is called by both parties, was
never recorded, and it was the understanding of both
parties that it was to be surrendered to the grantees;
and in pursuance thereof the deed was returned to Mr.
Sumner, who testified that he received it by registered
mail. The delivery of the deed to plaintiff under those
circumstances and its surrender to the grantor left the
legal title to the California land in Mr. Sumner. Had the
deed been executed and received by plaintiff as a perma-
nent transfer of the property, then a redelivery to the
grantor would not have revested the title in him. But
this is not the case at bar.

The decree does not conform to either the pleadings or
the evidence in one particular. YWhile the court found
the issues in favor of the plaintiff, the decree orders a
reconveyance of the Buffalo county land to Julia E. Ross.
The pléadings did not ask this to be done, nor did the evi-
dence warrant an adjudication in her favor. She was not
before the court. I'rank M. Ross was the owner of the
property, and the decree should have directed a recon-
veyance of the land to him. The decree will be accord-
ingly modified.

DECREE MODIFIED.
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TaEODORE H. T POEL, APPELLER, V. KLIAS B. SHUTT
ET AL., APPELLANTS. '

FILED FEBRUARY 9, 1899, No. 8680.

1. Contracts: CoNsTRucTION. While a court may construe and en-
force contracts duly entered into, it is not the province of the
judiciary to make contracts for parties.

2. Tender. A tender, to be effegtual, must be without conditions and
made to the party entitled to receive the same.

3. : Cnecks. Ordinarily, a bank check is not a sufficient tender
of money.
4. Parol Evidence: CoNTrACTS. A written contract cannot be varied,

modified, or contradicted by parol evidence of a prior or con-
temporaneous agrcement between the parties.

b

Appeal: PracTICE. Rulings on the admission or exclusion of testi-
mony cannot be reviewed where the cause is brought to this
court on appeal.

[=2]

. Contracts: 11E,S01$S16N. One is not entitled to a rescission of a con-
tract who is unwilling to perform his part of the agreement.

: TIME oF PERFORMANCE. The contract for the exchange of
lands set out in the opinion construed, and leld thaf the forty
days designated therein for the exchange of deeds did not com-
mence to run from the time the contract was made, but from
the effecting of a loan of a certain sum of money stipulated to be
made by one of the parties in consummation of the trade,

o0

. Specific Performance. Under the evidence plaintiff was entitled to
a specific execution of the contract for the exchange of lands.

APPEAL from the district court for Burt county'. Heard
below before Krysor, J. Modified.

W. G. Sears and W. S. Summers, for appellanis:

The time limit expired on May 5 and the contract was
unenforceable thereafter. (Paget v. Park, 52 N. W. Rep.
[Minn.] 532; Roberts v. Wilcor, 8 W. & S. [Pa.] 470; Shinn
v. Roberts, 43 Am. Dec. [N. J.] 636; Wells v. Smith, 31 Am.
Dec. [N.Y.] 274; Curtis r. Blair, 59 Am. Dec. [Miss.] 257;
Brown v. Ulrich, 48 Neb. 409; Spaulding v. Fierle, 33 N. Y.
Supp. 402.)
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Appellee abandoned his claims by mortgaging the land.
The court erred in rejecting the evidence as to the agree-
ment concerning the abstract. (Beyerstedt r. Winona I ill
Co., 51 N. W. Rep. [Minn.] 619; Paul v. Owings, 32 Md.
402; Nire v. Rumbold, 39 N. Y. 83; Hult: v. Wright, 16 Am.
Dec. [Pa.] 575; Raub r. Burbour, 6 Mackey [D. C.] 245;

* Bretto v. Levine, 52 N.W. Rep. [Minn.] 523.)

Te I'oel’s farm is incumbered and Shutt has sold his
land to Hebebrand, who is a bona fide purchaser. The
time for performance has passed and specific perform-
ance should not now be required. (Welty v. Jacobs, 64 111
App. 285.)

The decree should require Mrs. Te Poel to join in the
conveyance.

kY

Charles Sumner Lobingier, for appellee:

The rights of the parties became vested and the equi-
table title passed when the contract was signed (Brewer
v. Herbert, 30 Md. 301; Pomeroy, Specific Performance sec.
314; 1 Pomeroy, Equity Jurisprudence [1st ed.] sec. 368);
and Shuft could not extinguish these rights by merely
withdrawing the papers which he had deposited. Shutt
failed to perform the duties imposed upon him: (1.) By
not incumbering his farm for £5,000. (2.) By failing to
pay Te Poel’s creditors the amount of their liens. (3.)
By not even making a sufficient tender, which must be (2)
to the proper party (I'letcher v. Dougherty, 13 Neb. 224); (b)
absolute and without qualifications (T'empkins v. Butie,
11 Neb. 147; Williams v. Eikenberry, 22 Neb. 215); and (c)
of actual money, unless waived (Guthman v. Kearn, 8
Neb. 502; Walter Bros. v. Reed, 34 Neb. 544). (4.) By fail-
ing to furnish a proper abstract. (5.) By failing to deliver
or tender to Te Poel a warranty deed.

On the other hand, Te Poel did all and more than was
required -of him. Shutt could not rescind so long as he
was in default, nor could he complain of Te Poel's non-
performance of duties like the procuring of releases,
which Shutt himself had prevented by refusing to pay

42 -
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the creditors. (Minneapolis & S. L. . Co. v. Cox, 76 Ia.
316; Pryor v. ITunter, 31 Ncb. 678; Laird v. Smith, 44 N.
Y. 618; Post v. Garrow, 18 Neb. 682; Miz v. Beach, 46 11",
311; Craltree v. Levings, 53 1. 52G; Potter v. Tuit'e, 22
Conn. 512; ITubbell v. Von Schoening, 49 N. Y. 326; Kel-
logg v. Lavender, 9 Neb. 425; Volte v. Grummctt, 49 M ch.
453; Bass v. Gilliland, 5 Ala. 761; Clark v. Sewrs, 3 Ta. 104.) -
The forty days for exchanging deeds were to run from
the time Shutt should obtain the loan by incumbering
his land for $5,000. This must be true, because (1) the
context requires it; (2) the clause was plainly inserted
in order to allow time for further details after the loan
was obtained; (3) appellant’s contention would make the
period expire and the date of exchange fall on Sunday,
which is not a business day. But even if the forty days
were to be construed as running from the date of the
contract, failure to exchange within that time would not-
have been fatal, for time was not of the essence. (Langan
. Thummel, 24 Neb. 265; Willard v. I'oster, 24 Neb. 205;
Kellogg v. Lavender, 9 Neb. 418; Merriam v. Goodlett, 36
Neb. 384; King v. Gsantner, 23 Neb. 795; Taylor v. Long-
worth, 14 Pet. [U. 8.] 171.) Nor is this rule confined to
cases where possession has been taken and money paid.
Hubbell v. Von Schoening, 49 N. Y. 326; Quinn v. Roath, 37
Conn. 16; Gibbs v. Champion, 3 0. 335; Voltz v. Grummctt,”
49 Mich. 453.) I
The undelivered and unrecorded mortgage was no bar
to specific performance. (Milliken v. Ham, 36 Ind. 196;
Filehner v. Fidelity Mutual Fire Ass'n, 72 N. W. Rep. [Ia.]
530.) Even an actual mortgage would not have been so.
Wiernan v. Roland, 15 Pa. St. 429; Dalidll v. Booker, 140
Mass. 308.) Nor would any other incumbrance. (Meyib-
ben v. Perin, 49 Fed. Rep. 183; Oakey v. Cook, 41 N. J. Lq.
350; Keating v. Gunther, 10 N. Y. Supp. 734; Hastin .
Grimes, 88 Mo. 478; Ley v. Iluber, 3 Watts [Pa.] 867.) ~i
There was no error in rejecting the offer to show a
“general understanding” that the “fact” of a loan by a
regular loan company should be substituted for the re-
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quired abstract. (Kaserman v. Frics, 33 Neb. 427; Dodge

v. Kiene, 28 Neb. 216.) Even had this been error, it could
not be reviewed on appeal. (dinsworth v. Taylor, 53 Neb.
484.; Walker v. Smith, 54 Neb. 31.)

The unrecorded and undelivered deed to Hebebrand is
no bar to specific performance. (Snowman v. Harford, 57
Me. 397; Welfley v. Shenandoaly Iron, Laumber, Miiing &
Mfg. Co., 3 8. E. Rep. [Va.] 376.)

Mrs. Te Poel died before the decree was rendered, and,
moreover, was not a party to the suit and could not be
required to convey. Appellants have cited no case in
point.

IFor centuries the English law has taught the lesson:
Keep your contracts. To enforce this lesson it has de-
vised the very remedy of specific performance heroe
sought,—a remedy peculiar to our jurisprudence and
beneficent in social effects. (Lumley v. Wagner, 1 D. M.
& G. [Eng.] 619; French v. Marale, 2 Dra. & War. [Ir.]
272.) Appellee has observed this lesson and appellants
should be compelled to observe it by the affirmance of a
decree both technically right and morally just.

NORVAL, J.

On March 26, 1893, Theodore H. Te P’oel and Elias B.
Shutt entered into a written contract for the exchange
of farms. Both parties and their wives signed the agree-
ment, a copy of which follows:

“TEKAMAM, NERB., March 26, 1895,

“This memorandum witnesseth, that Theodore H. Te
Poel has this day traded to Elias B. Shutt his Burt
county, Nebraska, farm of 400 acres, being the southwest
quarter northwest quarter and east half northwest quar-
ter and west half northeast quarter and southeast quar-
ter, all in section No. 33, and the southwest quarter
southwest quarter of section No. 34, all in township 22
north, of range 11 east of the 6th P. M., at the agreed
price of $12,000, for the Saunders county, Nebraska, farm

’
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of 330.92 acres of said Elias B. Shutt at the agreed price
of $14,891.40. Theodore H. Te Poel agrees to procure re-
lease of all incumbrances against his farm and place the
same of record and furnish abstract of title to his farm
showing perfect title in him, and to execute to said Elias
B. Shutt a general warranty deed for the same. The said
D]ms . Shutt agrees to incumber his Saunders county
farm for $5,000 for five years, at six per cent annual or
semi-annual interest, or for such greater amount as he
may be able to procure thereon at said rate of interest,
and to execute to said Theodore H. Te Poel a general
warranty deed, subject to such mortgage as he may put
thereon in accordance with the foregoing agreement,
which mortgage and interest said Te Poel, by the terms
of such deed, shall assume and agree to pay. Said Shutt
shall also furnish an abstract of title to the Saunders
county land from date of said loan to the time of ex-
change of deeds showing perfect title in him except said
mortgage. TFor his trouble and expense in the matter of
getting loan Te Poel agrees to pay Shutt $70 extra above
agreed price, and Shutt agrees to get loan as soon as pos-
sible, and when funds arve so borrowed the deeds above
provided for shall be exchanged and delivered, or within
forty days at the most. Said Te Pocel shall agree with his
creditors who have liens upon his lands as to amount due
them, and said Shutt shall pay the creditors the several
amounts agreed upon by said Te Poel with them to the
extent of the proceeds of the loan, if so much is required
to pay the incumbrances on Te Poel’s farm. The balance
of purchase price ($2,891.40) said Te Poel agrees to pay
in cash to said Shutt when deeds are exchanged as above
provided for, less any amount of funds that may remain
in hands of said Shutt out of proceeds of loan after mak-
ing payments to creditors of Te Poel as above provided.
The land to be deeded by said Shutt is the east half north-
east quarter and east half southeast quarter section 1,
township 16, range 7 east, and lots No. 1 and No. 2, cec-
tion 6, and northwest quarter section 5, and fractional
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northeast quarter section 7, all in fownship 16 north,
range 8 east, Saunders county, Nebraska, being 330.92
acres. Each party shall assign insurance poalicies in force
on buildings on premises, and any difference in value
shall be paid in cash on basis of pro rate. It is agreed
that possession shall not be given by either party until
March'1, 1896. Te Poel ix to have use of rents of Burt
county farm and Shutt is to have use of rents of Saun-
ders county farm. J. R, I'oree shall pass on abstract to
be furnished by Te PPoel. THECDORE TE IOEL.

: “DorA T PORL.

“ELiAs B. SHUTT.
“JANTZA A. SHUIT.
“In presence of
“Jayus R. Iforun.”

This suit was instituted by Theedorve . Te Tocl to en-
force the specific performance of the contract set out
above, and from a decree in his favor the defendants
Shutts appeal. )
~ They contended in the trial court, and so insist here,
that time was made the essence of the contract, which re-
quired the conditions and stipulations of the parties to be
fully performed within forty days from the date of the
agreement; that the plaintiff wholly neglected, failed,
and refused to comply with the terms of the contract on
his part to be performed within the stipulated time; and
that defendants either did all things required of them by
and under the provisions of the contract, or'were ready,
willing, and able to comply with every condition imposed
upon them within the specified period. If these conten-
tions of the defendants are well founded, it is perfectly
plain that the decree is wrong, and must be set aside. It
will be observed that the contract required of each party
the performance of several things; and in more than one
particular the act stipulated to be done by one hinged
upon the performance by the other party of another dis-
tincet condition. Thus, Elias B. Shutt, among other du-
ties, was required to procure a loan as soon as possible
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on the farm lLe was to convey to Te Poel for a sum not
less than $5,000, furnish an abstract from the date of said
loan to the time of exchanging deeds showing perfect
title in Shutt to the land, except said mortgage, pay Te
Poel’s creditors the amounts agreed by the latter to be
due them on their liens against his lands, assign insur-
ance policies and execute to Te Poel a warranty deed,
subject to such mortgage, with the grantee’s assumption
thereof. On the other hand, Te Poel obligated himself,
inter alia, to agree with his creditors as to the amount of
their liens, obtain release of such liens and have the same
recorded, furnish an abstract of title to, and execute a
warranty deecd for, the lands owned by him and to be ex-
changed, assign his insurance policies, and pay the bal-
ance of the consideration, including a premium or bonus
of $70 to Shuit for procuring the loan. An examination
of the contract in question plainly reveals that the first
step to be taken in carryving out its terms was the obtain-
ing of the loan by Shutt on the lands to be deeded by him
for a sum not less than §5,000. Until this duty was per-
formed nothing was required of Te Poel. He was to
agree with his creditors as to the amount due on their
liens against his farm, and the contract next obligated
Shutt to pay such creditors, and Te Poel was to obtain
and record releases of said liens or incumbrances.

The record shows that Shutt never obtained a loan on
his farm according to the terms of the contract, but did
effect a loan about April 26, 1895, for $4,500 only, which
sum was $500 less than the amount required, and left
with J. R. I'oree a blank note and mortgage for Te Poel
to execute to Shutt for $300. It is claimed that the lat-
ter could not borrow but $4,500 on the land, and the tak-
ing of a mortgage to himself for the remaining $500 was
a substantial compliance with the terms and conditions
of the contract in question. In this view we are not able
to concur. The question is not whether the giving of two
mortgages aggregating $5,000 was as favorable to Te
Poel as though Shutt had procured a loan of $5,000 and



YoL. 57] JANUARY TERM, 1899. 599

Te Poel v. Shutt.

secured the payment thereof by a single mortgage. Our
inquiry is confined alone to the stipulations of the par-
ties, and whether the arrangement proposed by Shutt re-
lating to the mortgages was a compliance with the terms
of the agreement. Te Poel never obligated himself to
give Shutt a mortgage for any sum. This court is pow-
erless to make a new «contract, but its province is to con-
strue and enforce the agreement made by the parties
themselves. We are constrained to hold that Shutt failed
to perform one of the first conditions of the contract on
his part to be observed in not obtaining a loan on his
farm for $5,000. It is also shown that Shutt never paid
the creditors of Te Poel the amounts of their liens as he
obligated himself to do. Shutt left with J. R. IForee his
conditional check for $5,000, drawn on a bank with a cap-
ital of less than half that sum, and in which the drawer
had no funds to pay the check. But this was not a com-
pliance with the contract in any particular. Shutt was
to pay Te Poel’s creditors himself. Moreover, the check
was never tendered to plaintiff, but was left with Ioree,
who drew the contract for the exchange of lands. He
was not the agent of Te Poel, nor did he have any power
or authority to bind plaintiff in any way in the transac-
tion. A tender, to be effectual br available, must be ab-
solute and unconditional, and made to the party entitled
to receive the same. (Fletcher v. Dougherty, 13 Neb. 224;
Tompkins v. Batie, 11 Neb. 147; Williams v. Eikenberry, 22
Neb. 215.) Shutt did not produce the money or leave it
with Toree for Te Poel. The check was ineffectnal as a
tender of money. (Guthman v. Kearn, 8 Neb. 502; Walter
v. Reed, 34 Neb. 544.) It would have been different had
Te Poel digpensed with the actual production of the cash.
But this he did not do, for the obvious reason he was
given no opportunity to object. The alleged tender was
insufficient because it was not kept good.

Shutt never furnished an abstract of title to his lands
to Te Poel as he offered to do. He procured on May 1,
1895, and introduced in evidence ¢n the trial, a certificate
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from the register of deeds of Saunders county that no in-
struments had been filed against the lands owned by
Shutt since April 26, 1895, the date of the filing of the
mortgage for $4,500. This was insufficient to show that
no judgment liens had been obtained against the prem-
ises, and therefore did not meet the reqnirements of the
contract to furnish an abstract of title.

The defendants attempted to show on the trial by parol
evidence that at the time the contract was entered into
it was the general understanding of the parties that in
case the loan was obtained, for which provision was
made in the contract, such fact should relieve the neces-
sity of furnishing an abstract. The offered testimony on
that branch of the case was excluded, and the ruling is
now assailed. The testimony was clearly inadmissible
and was properly ruled out, since parol evidence of a
prior or contemporaneous agreement is inadmissible to
vary the terms of a written contract. (Mills v. Miller, 4
Neb. 443; Hamilton v. Thrall, T Neb. 210; Dodge v. Kiene,
28 Neb. 216; Kaserman . I'ries, 33 Neb. 427; Mattison v.
Chicago, R. I. & P. R. ("o, 42 Neb. 545; Mazwell v. Burr,
44 Neb. 31; Waddlec v. Owen, 43 Neb. 489; Commercial State
Bank v. Antelope County, 48 Neb. 496.)

In the next place, the rulings of the trial court on the
admission or exclusion of evidence are not reviewable in
a case brought to this court on appeal. (Ainsicorth v.
Taylor, 53 Neb. 484; Walker v. Smith, 54 Neb. 31.)

Shutt executed a warranty deed for his lands to Te
Poel, and within forty days from the time the contract
was made placed the same, with the check and certificate
of the register of deeds already mentioned, in the hands
of J. . Foree; but the conveyance was never delivered
or tendercd to Te Poel, nor did Foree have any authority
to receive the deed for plaintiff. He was merely to pass
upon plaintiff’s abstract, and in so doing was the agent
only of Mr. Shutt. A tender to any one other than Foree
would have been just as effectual as a tender. Immedi-
ately on the expiration of the forty days from the execu-
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tion of the contract Shutt procured the deed, check, and
other papers which he had left with Foree, and claims to
have rescinded the contract and refused thereafter to
carry out its provisions. The reason Shutt declined to
fulfill his contract ig, doubiless, because an opportunity
was presented to dispose of his lands on more favorable
terms to another party for cash. Shutt himself being in
default was not enfitled to a rescission of the contract.
(Post v. Garrow, 18 Neb. 6825 Pryor r. Hlunter, 31 Neb.
678.) . ’

The evidence adduced by the plaintiif on the trial tends
to establish that hie complied with all the duties imposed
upon him by the terms of the contract, at least so far as
the acts of Shutt, or his refusal to perform his obliga-
tions, would permit Te Poel to do. The respective stipu-
lations of the parties were in some respects at least
mutual and dependent, and were to be performed simul-
taneously, so that Shutt could not vescind the contract
until he had tendered performance of the stipulations im-
posed upon him, nor could he take advantage of any de-
fault of the plaintiff occasioned by his laches. (Crabtree
v. Levings, 53 T11. 526.) The record shows that on May 8,
1895, Te Poel sent his son to Shutt’s home to inform him
he was ready to exchange deeds, and three days later Te
Poel, with witnesses, went to Shutt and requested that
he carry out the terms of their contract, which the latter
peremptorily declined to do. Plaintiff tendered Shutt
a warranty deed for the lands and insurance policies,
with the balance of consideration, also amount of money
required to pay off all liens against the property, in-
formed him of the sum due his creditors, and caused an
abstract of title to be made and submitted to J. R. Foree.
Shutt threw the paper on the ground and declined to ac-
cept or consider the tender. Under the evidence the court
was justified in finding the plaintift had so far performed
the contract on his side as to entitle him to a-specific ex-
ecution of the agreement by the defendants.

Counsel for Shutt argue in their brief- that the time
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limited by the contract for the exchange of deeds expired
on May 5, 1895, and that plaintiff’s tender is ineffectual,
having been made subsequent to that date. This conten-
tion is not well founded. It will be observed that the
contract does not fix May 5 as the limit for exchanging
deeds. The only stipulation on the subject is that “Shutt
agrees to get loan as scon as possible, and when funds
are borrowed the deeds above provided for shall be ex-
changed and delivered, or within forty days at the most.”
If the forty days are to be coinputed from the date of the
contract, then the time limit expired on May 5. A con-
sideration of the entire contract, and of the variouns duties
imposed upon each party, in connection with the lan-
guage employed, makes it reasonably certain that the
time limit was not to date from the execution of the con-
tract, but rather from the period the funds were bor-
“rowed by Shutt. It might have consumed the entire first
forty days from the execution of the contract, or more,
to complete the loan, in which event no time would have
remained for paying Te Poel’s creditors, the obtaining
of a discharge of the several liens, the paying the bal-
ance of the purchase price, the procuring abstracts of
title and the exchanging of deeds. The clause quoted
makes no reference to the date of the contract, but does
specify the borrowing of funds, and it is very evident
that it was the intention of the parties that it was from
the occurrence of this event that the period fixed for the
exchange of deeds should be counted. As Shutt did not
borrow the amount of money called for by the contract,
the time limit for the exchange of title papers had not
c¢xpired when plaintiff’s tender was made. Aside from
the question whether time was of the essence of this con-
tract, the court is convinced that plaintiff was not in de-
fault, but complied substantially with his part of the
agreement.
It is urged that relief should be refused plaintiff be-
cause he mortgaged his farm on August 14, 1895, [t is
“true he executed a mortgage to his brother on that date,
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yet it was never delivered to the mortgagee or placed
upon record, so that the mere execution of the mortgage
was not an incumbrance of the lands, nor did not pre-
clude Te Poel from complying with his contract with
Shutt. (T'iernan v. Roland, 15 Pa. St. 429; and cases® cited
in brief of plaintiff.) .

Another argument advanced by appellants is that
Shutt is not the present owner of the title to the lands
which he was to exchange. The record shows that the
Shutts executed a deed purporting to convey the legal
title to the property to John Ifebebrand, the person to
whom, after the alleged rescission of the contmct in suit,
Shutt agreed to convey lands. This deed was never deliv-
ered to the grantee, nor was Le aware of its existence
until a short time before the cause was called for trial
in the district court. Moreover, Iebebrand was not a
bona fide purchaser, since he had knowledge of the ex-
istence of the rights of the plaintiff. Besides, Iebe-
brand was made a party to this suit, and he has not ap-
pealed from the decree. The making of the deed by Shutt
is no defense to the present suit. (Swowman v. ITwrford,
57 Me. 397; Welfley v. Shenandoale Iron, Lumber, Mining &

Mfyg. Co., 3 8. E. Rep. [Va.] 378)

The decree is faulty in one particular. It requires Te
Poel alone to convey his lands to Shutt. It should have
required Mrs. Te Poel to have joined in the conveyance.

- Shutt was entitled to receive a warranty deed executed
by plaintiff and his wife befcre he could be required to
convey to T'e Poel. It is suggested in the brief of counsel
that Mrs. Te Poel died before the decree was rendered;
but the record fails to verify this statement. The dec ree,
in the respect just indicated, will be modified, and in all
other particulars it is aﬂumed

DECREE MODIFIED.

*See ante, p. 593.
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MARY A. JONES, APPELLEE, V. ELIZABETH BURTIS ET AL.,
APPELLANTS,

FILED FEBRUARY 9, 1899. No. 8699.

Foreclosure: ALLEGATION OF NoO PROCEEPINGS AT Law NECESSARY.
In a suit to foreclosé a real estate mortgage the petition must
allege whether any proceedings at law have been had for the re-
covery of the debt, or any part thereof; and where the answer is
a general denial, there can be mno recovery, in the absence of
proof sustaining such allegation of the petition,

APPRAL from the district court of Lancaster county.
Heard below before HoLMmES, J. Reversed.

Clark & Allen, for appellants.

References: Gregory v. Hartley, 6 Neb. 356; Mechan v.
First Nat. Bank of Fairfield, 44 Neb. 213; Hargreaves v.
Menken, 45 Neb. 668; Bing v. Morse, 51 Neb. 842; Shufelt
v. Shufelt, 9 Paige [N. Y.] 47; Cooper v. Bresler, 9 Mich.
533; Scofield v. Doscher, 72 N, Y. 492, ’

Flansburg & Williams, contra.

References: Henry & Coatsiworth Co. v. McCurdy, 36 Neb.
863; Mundy v. Whittemore, 15 Neb. 647,

NORVAL; J.

The action was to foreclose a real estate mortgage.
Plaintiff obtained a decree, and the mortgagors appeal
therefrom, claiming that the findings are unsupported
by the evidence. The petition contains, inter alia, the
averment that no proceedings at law have been had for
the recovery of the debt secured by the mortgage, or any
part thereof. The answer was a denial of each and every
allegation in the petition contained. On the trial plain-
tiff introduced as evidence the note and mortgage in
question, and rested. No other or further evidence was
adduced in the case by either party. The question,
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therefore, is presented whether it was incumbent on the
plaintiff and appellee to establish on the trial the aver-
ment of the petition heretofore mentioned.

Section 830 of the Code of (Civil Procedure is in the
language following: “Upon filing a petition for the fore-
closure or satisfaction of a mortgage, the complaint shall
state therein whether any procéedings have been had at
law for the recovery of the debt secured thereby, or any
part theleof, and whether such debt, or any part thereof,
has been collected and paid.” It is conceded by counsel
for plaintiff, and therve is no room to doubt that the stat-
ute so requires, that a petition to foreclose a mortgage
on real estate must contain the averment called for by
the section just quoted, and a petition which omits such
allegation is demurrable. ((regory v. Huartley, 6 Neb.
356; Mechan v. First Nat. Bank of Fairficld, 44 Neb. 213;
Hargreaves v.Menken, 45 Neb. 668; Bing v. MHorse, 51 Neb.
842.) In the case last cited it was said: “Whether a
proceeding at law has been had for the recovery of a
morf'gage debt, or any part thereof, and whether such a
debt, or any part of it, has been paid, are essential facts
which must be pleaded in order to invest the mortgagee
of a real estate mortgage with the right to invoke a court
of equity to foreclose such mortgage. The petition filed,
then, for the foreclosure of a rcal estate mortgage must
aver the facts required by section 850 of the Code, or the
petition will not state facts sufficient to entitle the plain-
tiff to the relief he demands.” The object or purpose of
the statute was to prevent the prosecution of an action at
law and a suit in equity at the same time to collect the
mortgage debt, and the legislature has required that the
plaintiff in a petition to foreclose a real estate mortgage
shall, by suitable averments therein, advise the court
whether an action at law is pending to enforce the col-
lection of the same debt. This being a material and
indispensable allegation in a petition of foreclosure, if
the same is denied by the answer, no relief can be
granted in the absence of proof of the truthfulness of
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such averment. Ordinarily, a pleader is not required to
prove a negative allegation, but this rule does not obtain
where the facts are within his own knowledge. No one
can be better advised than the mortgagee whether any
action at law is pending to recover the mortgage debt.
A suit, aided by attachment, might be instituted against
a non-resident mortgagor to collect the debt without the
latter’s knowledge. The plaintiff in this case, by reason
of the general denial in the answer, was required to es-
tablish, by competent evidence, each material averment
of the petition, including the one that no action at law
was pending to enforce the payment of the debt secured
by the mortgage. In the absence of such proof the de-
cree cannot stand.
REVERSED.

WirLis . BrowxN v. A. P. BRINK, RECEIVER, ET AL
Fi.ep FEBRUARY 9,1899. No. 8687

1. Stockholders: LIARILITY: ENFORCEMENT. Amn action for the enforce-
ment of the individual liability of the stockholders of a banking
corporation must be prosecuted by one creditor for the benefit
of all, or by the recciver of the corporation.

2. : : : INTERVENTION. A creditor may not inter-
vene in such an action, instituted by the receiver, at least where
it is not made to_appear that the receiver is not prosecuting the
case in good faith for the best interests of the creditors, or in
some way has disregarded or violated the duties of his trust in
that regard.

Ernror from the district court of Sheridan county.
Tried below before WESTOVER, J. Affirmed.

W. W. Wood and Stewart & M unger, for plaintiff in
error.

Frank T. Ransom and W. W. Morsman, contra.
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NORVAL, J.

This action was instituted by the receiver of the Bank
of Rushville to enforce stockholders’ individual liability
for the debts of the bank. Willis E. Brown, a creditor of
the bank, sought to intervene, and his application there-
for was denied, and upon stipulation of the parties a
judgment was rendered in favor of the receiver and
against the defendants for the sum of $2,600. Brown has
prosecuted a petition in error.

A single question is presented for the consideration of
this court, namely, Did the court below err in refusing
to permit Brown to intervene? We are all of the opinion
that the answer must be in the negative. It has been
judicially determined that an actiof like the present one
must be brought for the benefit of all the creditors of
the corporation, and when a receiver has been appointed
the suit should be prosecuted in his name. (Farmers Loan
& Trust Co. v. F'unk, 49 Neb. 353; German Nat. Bank of Lin-
coln v. larmers & Merchants Banlk of Holstein, 54 Neb. 593.)
A receiver for the Bank of Rushville had been appointed,
and he instituted suit against the stockholders to charge
them individually for the debts of the corporation, and
the creditor could not maintain an independent action to
enforce the same liability against defendants. If Brown,
therefore, could not in his own right’ have instituted a
separate suit, manifestly he could not intervene in the
one brought by the receiver,—at least, unless it was
shown that the receiver was either failing to prosecute
the cause or was in some way disregarding or violating
the duties of his trust. The petition of intervention con-
tains no such averment, but alleges substantially the
same facts as are set forth in the petition of the receiver,
with the further allegation that Brown is a creditor of
the bank and that his claim has been allowed. Moreover,
this record discloses that in the case in which Mr. Brink
was appointed receiver of the Bank of Rushville he, as
such receiver, was ordered and directed to compromise
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the present suit upon certain terms, and that the judg-
ment herein was rendered in pursuance of such settle-
ment. In view of the order of settlement entered in the
receivership case we are unable to see how Mr. Brown
could have been prejudiced by the denial of his applica-
tion to intervene herein, since, had lis petition for inter-
vention been allowed, it would not have prevented the
rendition of the same judgment which was subsequently
entered. Whether the court rightfully ordered the re-
ceiver to compromise the right of action against the
stockholders is not presented by this record.

AFFIRMED.

::':pu.

STATE OF NEBRASKA, APPELLEE, V. BANK OF RUSHVILLE,
APPELLEE, IMPLEADED WITH W. E. BROWN, APPEL-
LANT.

FI1LED FEBRUARY 9, 1899, No. §686.

1. Receivers: COMPROMISE oF SUIT. A court appointing a receiver for
an insolvent banl may authorize the receiver to settle and com-
promise a suit instituted by himself in behalf of the estate, where
it appears that as large a sum will probably be realized in that
way as if the litigation was continued, or it is disclosed that the
best interests of the estate require that such settlement be ef-

fected.
L ]

: REVIEW. An order of the court giving directions or in-
structions to a receiver in the performance of his trust will not
be disturbed on review where no abuse of discretion is shown.

2.

APPEAL from the district court of Sheridan county.
Heard below before WESTOVER, J. Affirmed.

W. W. Wood and Stewart & Munger, for appellant.
Frank T'. Ransom and W. W. Morsman, contra.

NORVAL, J.

The record before us discloses that the Bank of Rush-
ville, incorporated under the laws of this state, became
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insolvent, and on January 5, 1894, A. P. Brink was ap-
pointed the receiver of said bank, who duly qualified as
such and entered upon the discharge of the duties of the
trust. The receiver converted the assets into money, and
the proceeds, under the order of the court, were distrib-
uted by him among the several creditors. The assets
being insufficient to pay the liabilities of the bank, on
application of the receiver the district court ordered him
to proceed at once to enforce against the stockholders
their constitutional liability for the unpaid indebtedness
of the bank. In obedience to said order the receiver insti-
tuted suit in the district court of Sheridan county against
William May, Elmer Williams, and Arthur Kinney, ag
stockholders of said bank, by which it was sought to
charge said May as the owner of 105 shares of stock and
said Williams and Kinney each for the number of shares
owned by them respectively. In said cause May filed an
answer admitting his liability to the extent of twenty-six
shares of the capital stock of the bank, and denying all
other or further liability. Subsequently the receiver ap-
plied to the court in the proceeding to wind up the af-
fairs of the bank for an order authorizing him to settle
and compromise the suit against the stockholders by
taking judgment against May, the only solvent defend-
ant, for the sum of $2,600, and which sum he was to im-
mediately thereafter pay the receiver. One W. E. Brown,
a creditor of the Bank of Rushville, resisted the applica-
tion for authority to settle and compromise the suit pend-
ing against the stockholders, and the -court, upon the
hearing, granted permission to settle the suit as recom-
mended and advised by the receiver. TIrom this order
Brown has prosecuted an appeal.

The power of the court to authorize a receiver ap-
pointed by it to wind up the affairs of an insolvent cor-
poration, to settle and compromise doubtful claims, or a
pending suit in which the result of the litigation is
uncertain, cannot well be questioned. A receiver dis-
charges his functions under the directions and instrue-

43
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tlons of the court making the appointment. He is “the
arm of the court.”” Manifestly, where the court has not
abused its discretion in the giving of instructions to the
receiver, its orders in the premises will not be disturbed
on review in the appellate court. Therefore, in the pres-
ent case it devolved upon the creditor to show that a
larger sum than §$2.600 would probably have been real-
ized from the suit against the stockholders without the
compromise prescribed by the terms and order of the
court, and that it was to the interest of the bank not to
settle the action. Brown, the appellant, introduced no
evidence on the hearing in ihe court below except his
written application protesting against the granting of au-
thority to compromise, which was verified by his counsel,
upon belief mevely. The petition of the receiver for
instructions is sworn to positively, sets forth that at the
time of his appointment and the insolvency of the bank
the capital stock of the bank consisted of 50 shares at
$100 each, of which said William L. May was the owner
of 26 shares, and no more; that two years prior to the
insolvency of the bank its capital stock consisted of 200
shares at $100 each, of which said May owned 105 shares;
that at that time the capital of the bank was reduced to
$5,000 and the stockholders surrendered their shares,
and the said 105 chares owned by May were likewise sur-
rendered and canceled and 26 shares of stock were is-
sued to him. and which he owned when the bank closed
its doors and the receiver was appointed. The applica-
tion of the receiver for instructions further states that
the suit to enforce the stockholders’ liability is founded
upon the theory that the reduction of the capital stock
of the bank was illegal and fraudulent; that the stock-
holders were liable for the number of shares held by them
prior to the reduction of the capital; that the result of
the legislation upon such issue is doubtful and uncertain;
and that the receiver is advised by his counsel, and is
himself of the opinion, that the best interest of the es-
tate requires that the compromise be made as proposed.
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There was introduced absolutely no evidence to show
that the averments in the application of the receiver
were untrue. He was an officer of the court, and the lat-
ter was justified in acting on the advice and recommen-
dation of the former. Tt is claimed by counsel for Mr.
Brown that he was a creditor of the bank prior to the
reduction of its capital stock, and hence is placed in a
different relation from the other creditors, and as to him
the stockholders were liable for the number of shares
held when the reduction was made. There is not a scin-
tilla of evidence to sustain this contention. On the con-
trary, the record shows that Mr. Brown’s claim against
the bank, as presented and allowed, consisted of a cer-
tificate of deposit issued by the bank subsequent to the
time the capital stock was reduced to $5,000. If, as sug-
gested by counsel, such certificate of deposit was given to
cover moneyvs deposited in the bank on open account
when its capital was $20,000, such fact should have been
established on the hearing. No abuse of discretion of
the court below having been shown, the order is

AFFIRMED.

Hexry HoBsoN, SHERIFF, V. J. A. CUMMINS,
FrrLep FEBRUARY 9, 1899. No. 8673.

1. Summons: ISSUANCE TO OTHER COUNTIES. Where a personal action
is properly brought in one county and service of summons is had
therein upon a real defendant, summons may be issued to any
other county of the state to bring in other parties defendant.

2. : To Wroy DIRECTED. A summons issued by a county court
for a defendant residing in a county other than the one in which
the suit is brought is properly directed to the sheriff or any con-
stable of such county.

3. CONTENTS. A summons issued by a county court is not

rendered void because it does not contain the names of all the
persons made defendants.

4. Pleading: STATUTE OF LrIMIiTATIoNs. The statute of limitations

as a defense is waived, unless raised either by demurrer or an-
swer.
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ErROR from the district court of Dawson county.
Tried below before SINCLAIR, J. Recersed.

Ricketts € Wilson and B. A. Cook, for plaintiff in error.

References: Bair v. People’s Bank, 27 Neb. 577 ; Van
Fleet, Collateral Attack secs. 369, 436, 437, 439, and cita-
tions; Maxwell, Code Pleading, 91; Barues v. McMurtry,
29 Neb. 178; Hanne v. Emerson, 45 Neb. 708; Scroggin v.
National Lumber Co., 41 Neb. 196; Langley v. Ashe, 38 Neb.
53; Winters v. Means, 25 Neb. 142; Chicago, B. & Q. R. Co.
v. Manning, 23 Neb. 552; Gould v. Loughran, 19 Neb. 392;
North Pacific Cycle Co. v. Thomas, 38 Pac. Rep. [Ore.1 307;
Fickes v. Vick, 50 Neb. 401.

George C. Gillan, contra.

References: Walker v. Stevens, 52 Neb. 653; Dailey v.
Kinsler, 35 Neb. 836; Cobbey v. Wright, 29 Neb. 274; Dunn
v. Haines, 17 Neb. 560; Pearson v. Kansas M fg. Co., 14 Neb.
211; Cobbey v. Wright, 23 Neb. 250 ; Allen v, Miller, 11 O.
St. 374; Hurlburt v. Palmer, 39 Neb. 175 ; Rogers v. Green,
33 Tex. 661; Lyman v. Milton, 44 Cal. 630 ;24 Am. & Eng.
Ency. Law 510, 511; Kellar v. Stanley, 86 Ky. 240; Burleson
v. Henderson, 4 Tex. 49; Portwood v. Wilburn, 33 Tex. 713;
Gracves v. Drane, GG Tex. 658; Reynolds v. May, 4 Greene
[Ia.] 283; Lewis v. Grace, 44 Ala. 307; Burgett v. Williford,
56 Ark. 187; Smith v. Morris, 29 Ga. 339; Bank of Hurana
v. Magee, 20 N. Y. 355; Bentley v. Smith, 3 Cai. [N. Y.] 170;
Scott v. Soans, 3 East [Eng.] 111; Clay v. Ozford, 4 H. & C.
[Eng.] 690; Letherbarrow v. Ward, 5 Jur. [Eng.] 388.

Norvar, J.

This suit was instituted by J. A. Cumming against
Henry Hobson, as sheriff of Dawson county, to enjoin
the enforcement of an execution issned upon a judgment
obtained in the county court of Red Willow county bv
the McCormick Harvesting Machine Company against



YoL. 57] JANUARY TERM, 1899. 613

Hobson v. Cummins.

said Cumming and one Tom Hayden. A general de-
murrer to the petition was overruled, and the plaintiff
electing to stand on his demurrer, a decree was entered
perpetnally enjoining said execution and judgment.
The sheriff prosecutes error.

In the action in which the judgment sought fo be en-
joined was rendered ITayden was served with process in
Red Willow county, and summons was issued to, and
was served upon, Cummins in Dawson county. Neither
defendant appeared in the action. It is now argued that
the county court of Red Willow did not acquire jurisdie-
tion over the person of Cumming, for the reason that
Hayden was a nominal defendant merely, and the service
of summons upon him in the county in which the writ
issued conferred no power to summon the other defend-
ant in another county. The doctrine announced by this
court in numerous cases, and which is invoked lherein,
is that in a personal action the service of a summons in a
county where suit is brought, on a nominal defendant
merely, does not confer authority to issue summons to
another county for a real defendant. (Dunn v. Haines,
17 Neb. 5605 Cobbey v Wright, 23 Neb. 250; Hanna v. Fmer-
son, 43 Neb. 708.) The rule stated might have been urged
in the county court of Red Willow county before the
judgment against Cummins was rendered, and if it had
been then shown that his co-defendant, Hayden, had no
substantial interest in the subject of the suit, but was
merely a nominal party to the proceeding, no judgment
could have been obtained against Cummins. The note
which was the basis of that action was payable to C. H.
& L. J. McCormick, and indorsed by Tom Hayden. The
latter was therefore apparently a proper party defend-
ant, and the service of process upon him in Red Willow
county authorized the issnance of a summons to Dawson
county for Cammins. (Belcher v. Paliner, 35 Neb. 449;
Hanne v. Emerson, 45 Neb. 708; Miller v. Mecker, 54 Neb.
452; Bariy r. Wachowsky, 57 Neb. 534.) 1f there was
collusion or fraud between the execution and judgment
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plaintiff and Hayden, that was a matter which should
have been made an issue in the county court of Red Wil-
low county before the entry of the judgment. The ques-
tion is not now available. (Van IMleet, Collateral Attack
secs. 369, 436, 437.) That court had jurisdiction of the
subject-matter, and one of the parties having been sum-
moned within the county in which the suit was brought,
that court had the power to issue a summons for the
other defendant to any county within the state. (Code
of Civil Procedure, sec. 65; Bair v. People’s Bank, 27 Neb.
577.) '

It is insisted that the summons served upon Cummins
in the action in the county court was void because the
writ did not contain the nawes of both defendants, and
was directed to “sheriff or any constable of Dawson
county, Nebraska.” Section 21, chapter 20, Compiled
Statutes, provides that all process in civil actions in the
county court shall be directed to the sheriff or any con-
stable of the county. Section 910 of the Code of Civil
Procedure, relating to summons in actions before jus-
tices of the peace,—and the suit in which the judgment
was rendered against Cummins was within the jurisdic-
tion of a justice's court,—requires such writs to be “di-
rected to the constable or sheriff of the proper county
(except in case a person be deputed to serve it, in which
case it shall be directed to such person).” Section 65 of
the same Code declares: “Where the action is rightly
brought in any county, according to the provisions of
title four, a summons shall be issued to any other county,
against any one or more of the defendants, at plaintiff's
request.” It has been held that the section last above
quoted is applicable to actions brought in the county
court: (Bair r. People’s Bank, 27 Neb. 577; Miller .
Meeker, 54 Neb. 452.) It is too plain to admit of argu-
ment that, when a process is issued by a county judge for
a defendant in his own county, the same should be di-
rected to the sheriff or any constable of the county to
which the writ is issued. We find no provision in the
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statute, and none has been cited by counsel for plaintift
below, which requires in an action brought in the county
court, where summonses are issued to different counties,
each must contain the names of all the defendants, and
in the absence of such a provision we do not feel waxr-
ranted in holding that the summons served on Cummins
is void because it did not mention the names of all par-
ties defendant.

It is contended that the action brought against Cum-
mins was barred by the statute of limitations. The de-
fense of the statyte was neither interposed by demurrer
nor answer, and therefore is waived. (Atchison & N. I
Co. v. Miller, 16 Neb. 661; Alexander . Mceyers, 33 Neb. 713;
Seroggin v. National Lumber Co., 41 Neb. 193.) The peti-
tion in the case at bar did not aver sufficient facts to jus-
tify enjoining the collection of the judgment of the
county court, and the demurrer should have been sus-
tained. The decree is accordingly

REVERSED.

WirrrayM D. MEAD, Jr.,, V. GEORGE B. TZSCHUCK.
FILED FEBRUARY 9, 1899. No. 9603,

1. Stare Decisis. A decision of this court on a former appeal of a
question presented by the record is thereafter the law of the
case.

2, —

: EvipENCE. When the evidence is substantially the same as
on a former appeal, the weight and effect to be given such evi-
dence must be considered as foreclosed by the former decision
on that point.

ERROR from the district court of Douglas county.
Tried below before I"awcerr, J.  Affirned.

. A, Redick, for plaintiff in ervor.

. W, Simeral, contra,
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Norvar, J.

This is the second appearance of the case before this
court. (Tzschuck v. Mead, 47 Neb. 260.) On the former
hearing the decree of the district court in favor of Mead
was reversed, and the cause was remanded for further
proceedings therein. The second trial in the court be-
low resulted in a decree against Mead, and he has
brought the record here for review.

The opinion filed on the former hearing contains a
complete statement of the case and the questions in-
volved, which obviates the necessity 6f making an ex-
tended statement at this time. The suit was instituted
by Mead to foreclose a mortgage and for a deficiency
judgment. Prior to the bringing of the suit Mead had
obtained a decree of foreclosure of the same mortgage
in the circuit court of the United States for the district
of Nebraska, and a sale of the mortgaged premises was
had thereunder. The sale was confirmed and a defi-
ciency judgment was refused against Tzschuck. In the
present cause the latter interposed as a defense the de-
cree and proceedings in the circuit court of the United
States. Upon the consideration of the pleadings and
evidence in the prior opinion it was held that the order
of said circuit court entered in the cause, refusing a de-
ficiency judgment, involved the merits of the applica-
tion, and not the question of jurisdiction only. Counsel
for plaintiff, in his brief, argues none but propositions
which were settled adversely to his contention in the
former opinion. The determination of a question pre-
sented in reviewing proceedings had in the cause in the
district court becomes the law of the case and will not
be re-examined. (Coburn v. Watson, 48 Neb. 257; Fuller v.
Cunningham, 48 Neb. 857.) The competent and material
evidence adduced on the last trial is substantially the
same as on the former appeal, and the question whether
the circuit court of the United States denied the motion
for a deficiency judgment for want of jurisdiction must
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be considered foreclosed by the former decision on that
point. The decree is
AFFIRMED.

MissoURT, KANSAS & TENAS TRUST COMPANY, APPELLANT,
v. I, G. RICHARDSON LT AL., APPELLEES.

FILED FEBRUARY 9, 1899. No. 86S9.

1. Mortgage Foreclosure: PARTIES. In an dction to foreclose a mort-
gage prior incumbrancers may be made parties defendant for
the purpose of having the amount and rank of their liens ad-
judicated.

2. Rights of Creditors: IumrouxpIiNg I’ropruTy: LiENs. A creditor
whose claim has mnot been reduced to judgment, and who has
neither a general nor specific lien on his debtor’s property, is not
entitled to thave such property impounded as security for the
claim.

CAXCELLATION OF TRANSFERs: INJuxcrioN. Nor is such
creditor entitled to an injunction restraining his debtor from
disposing of some or all of his property. Neither is he entitled
to a decree canceling fraudulent transfers already made.

4. Interest: LeasE. A lessee is entitled to .interest at the rate of
seven per cent per annum upon advance payments of rent made
for the accommodation of the lessor and at his request.

5. Landlord and Tenant: EFFECT OF ASsIGNMENT. Without the land-
lord’s consent, a tenant cannot, by assigning the lease, absolve
himself from an express covenant to pay rent, or otherwise
change the conditions of his obligation.

AprrEAL from the district court of Lancaster county.
Heard below before HouMus, J. Recersed.

Thomas Ryan, for appellant.

C. A. Atkinson, contra.

As to the effect of the assignment see: Conrady v. By-
waters, 24 8. V. Rep. [Tex.] 961; Wood, Landlord & Ten-
ant 737; Jackson v. Duris, 5 Cow. [N. Y.] 124; Bliss v.
Gardner, 2 111, App. 422; Flctcher v, Mcl'arlane, 12 Mass,
42,
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General creditor cannot reach assets or set aside
transfers. (McConnel v. Dickson, 43 1Ill. 99; Scoft v,
M’ Millen, 1 Litt. [Ky.] 302; Southard v. Benner, 72 N. Y.
424; Brown v. Long, 1 Ired. [N. Car.] 190; Masscy v.
forton, 12 Minn. 83; Dallman v. Jacobs, 15 IFed. Rep.
863; Heyneman v. Dannenberg, 6 Cal. 376; Dormucil v.
Ward, 108 Ti1. 216; High, Injunctions sec. 1403; Buassctt
©. St. Albans Hotel Co., 47 Vt. 314; Wiggins v. Armstrong,
2 Johns, Ch. [N. Y.] 144; Day ». Washburn, 24 How.
[U. 8.] 355; Dunlam r. Cox, 2 Stockt. Ch. [N. J.] 437;
Thurmond v. Reese, 3 Ga. 449; Jones v. Green, 1 Wall
[U. 8.] 3305 Birely v. Staley, 5 Gill & J. [Md.] 432; Rice
v. Barnard, 20 V't. 479; Brittein v. Quiet, 1 Jones Eq. [N.
Car.] 328; Sanders r. Watson, 14 Ala. 198; Aliller v. Da-
vidson, 3 Gil. [I1.] 518; Bawter v. Moses, 77 Me. 465;
Henderson v. McVay, 32 Ala. 471; Castle v. Bader, 23 Cal.
T6; Browi v. Bank of Mississippi, 31 Miss. 454; Meux v.
Anthony, 11 Avk. 411; Dunlery v. Tullmadge, 32 N. Y. 427;
Griffin v. Nitchner, 57 Me. 270; Ul v. Dillon, 10 Md. 500;
Rich v. Levy, 16 Md. 4; Briggs v. Austin, 129 N. Y. 208;
Tennent v. Battey, 18 Kan: 324; Martin v. Michael, 23 Mo.
50; Rollins v. Vau Buaalen, 56 Mich. 6105 Crompton v. An-
thony, 95 Mass. 33.)

SULLIVAN, J.

In October, 1891, Theodore I'. Barnes was the owner
of the Windsor otel in the city of Lincoln. The prop-
erty was incumbered by two mortgages, the first being
for $25,000 and the second for $5,000. The second mort- -
gage was given to, and owned by, the appellant, the Mis-
souri, Kansas & Texas Trust Company. The hotel was
leased by Barnes to . G. Richardson for a term of five
years, commencing February 10, 1892, at a monthly
rental of $416.66, payable each month in advance. This
lease was assigned by the lessor to the trust company
as collateral security for his indebtedness to it; and in
order to induce said company to dismiss a pending action
for the foreclosure of its mortgage, Mr. Richardson, at
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"the instance of Barnes, paid to the appellant upon the
lease the sum of $3,368.75. This payment was made on
or about October 8, 1891, that being the day upon which
the lease was executed. January 1, 1893, Richardson
assigned his lease to Jennie Opelt, and at the same time
sold her the hotel furniture, supplies, ete., taking back,
as security for the unpaid purchase price, which
amounted to $6,500, a chattel mortgage upon the prop-
erty sold. April 2, 1894, to secure an indebtedness of
$1,215.83, Mrs. Opelt gave Richardson a second chattei
mortgage covering the same property described in the
$6,500 mortgage. This second mortgage was on Sep-
tember 28, 1894, assigned to the appellant as security
for rent then in arrears. July 28, 1893, Richardson trans-
ferred to his daughter, Clara M. Richardson, the first
mortgage upon the hotel furniture and other property
therein described. After the trist company became the
assignee and owner of the second chattel mortgage it
commenced this action against Jennie Opelt, I'. G. and
Clara Richardson in the district court of Lancaster
county. The purpose of the suit is indicated by the
prayer of the petition, which is here set out: “Wherefore
this plaintiff asks that an injunction issue restraining
the sale of said property described in said first named
chattel mortgage, or the taking of said property under
said chattel mortgage, for the purpose of foreclosure;
that the assignment thereof from said I'rederick G. Rich-
ardson to his daunghter, Clara M. Richardson, be declared
null and veoid, and that it be set aside and held for
naught; that an accounting be taken of the amount yet
due from said Frederick G. Richardson to plaintiff and
judgment entered therefor; that the lien of the first chat-
tel mortgage be declared junior and inferior to the lien
of the plaintiff, and that the amount found due on said
chattel mortgage No. 59710 be declared a first lien on
said chattel property; that it be declared in full force
‘and effect, valid and subsisting, and that on the finai
.hearing of this case the injunction be declared and de-
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creed perpetual; and that the plaintiff have such other,
further, or different relief as it may be entitled to, includ-
ing costs of this case” The court rendered judgment
against Richardson for the sum of $11,702.19, and against
Opelt for the sum of $12,948.34. The other relief prayed
for was denied.

In view of the conclusion at which we hdve arrived it
will not be necessary to separately consider the several
propositions ably discussed by counsel for the trust com-
pany. Plaintiff acquired its chattel mortgage with notice
of the fact that it was junior and subordinate to the
mortgage for $6,500 executed by Opelt to Richardson.
It had a right, of course, to proceed by action to enforce
its security, and as an incident to that right it was en-
titled to bring the Richardsons before the court in order
to have the rank of their mortgage and the amount due
upon it adjudicated. But clearly the plaintiff is not en-
titled to have the transfer from Mr. Richardson to his
daughter canceled, nor the further disposition of the
mortgage by Miss Richardson enjoined. It is true the
plaintiff had a second mortgage on the hotel furniture,
but it did not have a specific lien upon the first mortgage.
That was Richardson’s property, and a mere general
creditor could not impound it. The mortgaged chattels
belong to Mrs. Opelt, and the plaintiff can assert no
right to them except through the mortgages. The first
mortgage was not made in fraud of the rights of Richard-
son’s creditors, and a fraudulent assignment of it could
not change the fact that it was and is a first lien on the
hotel furniture. If it is an equitable asset available t¢
Richardson’s creditors, it must be reached in the usual
way after the ordinary remedy has been exhausted.
(High, Injunctions sec. 1041; Dormueil v. Ward, 108 111
216; Briggs v. Austin, 129 N. Y. 208; Pcople’s Savings
Bank v. Bates, 120 U. 8. 556.) We approve the action of
the trial court in refusing to annul the transfer of the
mortgage from Richardson to his daughter and in re-
fusing to enjoin her from making a sale or other disposi-
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tion of the security; but we think a decree should have
been rendered foreclosing the plaintiff’'s morteage and
fixing the amount due upon the first mortgage. The
facts alleged in the petiticn and proven on the trial en-
titled the trust company to that relief. The prayer for
general relief was quite sufficient. Its vagneness did
not mislead the defendants, and in fact no one complaing
of it who is entitled to be heard upon that question.
(3 Ency. DL & Dr. 347; Dunforth . Smith, 23 Vt. 257;
Nimplot v. Stmplot, 14 1a. 449.) In determining the amount
due from Richardson to the plaintiff the trial court
credited Richardson with the sum of $1,246.15 as in-
terest upon the advance payment of rent made in Octo-
ber, 1891. I'rom the evidence we are satisfied that Rich-
ardson is entitled to a credit upon the lease; but we
think the court erred in its computation of the amount
of interest for which credit should be given. To the
extent only that rent was paid before it became due
the lessee is entitled -to interest thereon. The whole
amount of the advance payment was bearing interest
up to IFebruary 10, 1892. After that time the sum bear-
ing interest was reduced $416.66 each month until the
advancement was entirely exhausted by betng applied
upon the lease in accordance with the terms of that in-
strument. .

Richardson complains of the decree, and contends that
he is no longer liable on the lease assigned by Barnes
to the plaintiff. The grounds for his contention are (1)
that the plaintiff accepted Mrs, Opelt as its tenant, and
(2) that he was, at most, Mrs. Opelt’s surety, and as such
has become discharged by a change in the terms of the
original contract made without his knowledge or con-
- sent. The evidence does not sustain the propositions
of fact upon which Richardson’s argument is founded.
The findings of the trial court are against him, and they
rest upon adequate proof. Neither is it true as a propo-
sition of law that the assignment of a leasehold interest
discharges the lessee from an express covenant to pay
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rent. Ile cannot, without the lessor’s consent, release
himself from or change the conditions of his obligation.
(Le Gierse v. Green, 61 Tex. 128; Fanning v. Stimson, 13
Ia. 42)

The judgment is reversed so far as it fails to conform
to the views herein expressed. The cause is remanded
with direction to the district court (1) to fix the amount
due on the $6,500 mortgage and adjudge it to be a first
lien on the property; (2) to render a decree foreclosing
the plaintiff's mortgage; and (3) to increase the amount
of the judgment against Richardson, by reducing the
¢redit allowed him on account of interest, from $1,246.15
to the sum of $143.51.

REVERSED AND REMANDED.

PHENIX INSURANCE COMPANY OF BROOKLYN V. JAMES R.
HoOLCOMBE.

FrLEp FEBRUARY 9, 1899. No. 8664.

1. Fire Insurance: OToER INSURANCE: REPLY. In an action on a con-
tract of insurance containing a clause forbidding other insurance
without the written consent of the company, a reply defectively
alleging notice to the insurer that additional indemmnity had been
obtained will, after trial on the merits, be liberally construed
with a .view of giving effect to the evident intention of the
pleader.

-: KNOWLEDGE OF AGENT. An insurance company which com-
mits to an agent the supervision and inspection of its risks is
charged with knowledge of any fact learned by such agent while
engaged in the performance of his duty as such inspector.

: OTHER INSURANCE: WAIVER. An insurance company, hav-
ing notice that the insured has obtained additional insurance in
violation of the contract, will be deemed to have waived its right
to insist upon a forfeiture when it refrains for more than ten
months from exercising its right and then bases an attempted
cancellation upon other ground.

4, ————: ALIENATION: Doxs NOT INCLUDE SALE BY PARTNER. A con-
dition in a countract of insurance which prohibits a sale, transfer,
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or any changes in the title or possession of the insured prop-
erty without the consent of the insurer has no application to a
sale or transfer by one partner to another of his interest in the
partnership property.

5. : ForFEITUKE. Iorfeitures are not favored, and in contracts
of insurance a construction resulting in a loss of the indemnity
for which the insured has contracted will not be adopted except
to give effect to the obvious intention of the parties.

6. : FAILURE TO OPERATE FacTory. The insured property was

merchandise and machinery used in manufacturing. The policy
provid'ed that if the insured property be a manufacturing estab-
lishment, its non-operation would avoid the contract. Held,
That the insured machinery was not a manufacturing establish-
ment within the meaning of the policy. '

7. Trial: EVIDENCE. The decision of preliminary issues touching the
competency of witnesses, or admissibility of evidence, is for the
trial judge.

: If proffered evidence is prima facie admissible, it is
the duty of the court to receive it; otherwise it should be re-
jected. :

3

9. Insurance: VERDICT FoR INSURED. The evidence examined, and
held to be sufficient to sustain the verdict.

ERrROR from the district court of Dawson county.
Tried below before GrREENE, J.  Affirmed.

Greene & Breckenridge and . A. Cook, for plaintiff in
error:

Notice to Hopkins would not establish a waiver of the
provision of the policy against additional insurance with-
out consent thereto in writing indorsed on the policy.
(Hagle Fire Co. v. Globe Loan & Trust Co. 44 Neb. 380; Ger-
man Ins. Co. v. Heiduk, 30 Neb. 288; Hughes v. Insurance
Co. of North America, 40 Neb. 626; Burlington Ins. Co. v.
Camplbell, 42 Neb. 208; Pheniz Tns. Co. v. Coucy, 41 Neb.
©24; Kitchen v. Hartford Fire Ins. Co., 57 Mich. 135; Home
Fire Ins. Co. w. Hammang, 44 Neb. 566; O Leary v, Mer-
chants & Bankers Mutual Ins. Co., 66 N. W. Rep. [Ia.] 175;
Hankins v. Rockford Ins. Co., T0 Wis. 1; Gould v. Duelling
House Ins. Co., 90 Mich. 302; Carey v. German-American
Ius. Co., 84 Wis. 80; Rutheen v. American Fire Ins. Co., 60
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N. W. Rep. [Ia.] 663; Northwestern Nat. Ins. Co. v. M ize,
34 8. W. Rep. [Tex.] 670; Quinlan v. Providence-Washing-
ton Ins. Co., 133 N. Y. 356; Baumgartel v. Providence-Wash-
ington Ins. Co., 186 N. Y. 547; Moorc v. Hanorver Fire Ins.
Co., 141 N. Y. 219; Kyte v. Commercial Union Assurance Co.,
144 Mass. 43.)

The sale by Reynolds and Beyers to Holcombe of their
interest in the insured property was such a change of
title or possession to the insured property as avoided the
policy. (Allemanie Pire Ins. Co. v. Peck, 133 1ll. 220;
Keeler v. Niagara Firve Ins. Co., 16 Wis. 550; Wood v. Rut-
land & Addison Mutual Fire Ins. Co., 31 Vt. 552; Finley v.
Lycoming County Mutual Ins. Co., 30 Pa. St. 311; Barnes v.
- Union Mutual Fire Ins. Co., 51 Me. 110; Hulhawaey v. State
Ins. Co., 64 Ta. 229; Oldham v. Anchor Mutual Fire Ins. Co.,
57 N. W. Rep. [Ia.] 861; Jones v. Phanix Ins. Co. of Hart-
ford, 66 N. W. Rep. [Ia.] 169; Gibb v. Firc Ins. Co., 61 N.
W. Rep. [Minn.] 137; Elrsam v. Pheniz Ins. Co., 43 Neb.
554.)

A portion of the property insured constituted a manu-
facturing establishment, which was not being operated
at the time of the fire. (Stone v. Howard Ins. Co., 153
Mass. 475; McKenzie v. Scottish Union & Nat. Ins. Co., 44
Pac. Rep. [Cal.] 922.) '

Warrington & Stewart, contra.

On question as to waiver see: Billings v. German Ins.
Co., 34 Neb. 502; Georgia Iome Ins. Co. v. Kinnier, 28
Gratt. [Va.] 88; Pennsylvania IFire Ins. Co. v. Kittle, 39
Mich. 51; Titus r. Glens I'alls Ins. Co., 8L N. Y. 410; Lycom-
ing Mutual Ins. Co. v. Slockbower, 26 Pa. St. 199; Lewis v.
Council Bluffs Ins. Co., 63 1a. 193; Witherell v. Maine Ins.
Co., 49 Me. 200; Rathbone v. City Fire Ins. Co., 31 Conn.
193; Gilliat v. Pawtucket Autual Fire Ins. Co., 8 R. 1. 282;
Maryland I'ive Ins. Co. v. Gusdorf, 43 Md. 506; Hale v.
Union Mutual Fire Ins. Co., 32 N. H. 295; New England
Farmers & Merchants Ins. Co. v. Wetimore, 32 T11. 221; Keeler
v. Niagara I'ire Ins. Co., 16. Wis. 530; Billings v. German
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Ins. Co., 34 Neb. 502; Hamilton v. Home Ins. Co., 94 Mo.
352; Carpenter v. Continental Ins. Co., 28 N. W. Rep.
[Mich.] 749; Key v. Des Moincs Ins. Co., 41 N. W. Rep.
[Ia.] 614; Home Fire Ins. Co. v. Kennedy, 47 Neb. 138;
German-American Ins. Co. v. Hart, 43 Neb. 441; Van Bories
v. United Life, I'ire & Marine Ins. Co., 8 Bush [Ky.] 133.

As to the transfer of the Reynolds and Beyers interest
to Holcombe see: Ioffman v. [Eina Fire Ins. Co., 32 N. Y.
405; Pierce v. Nashua Flire Ins. Co., 50 N. H. 297; Buffalo
Steam Engine Works v. Sun Mutual Ins. Co., 17 N. Y. 401;
Burnett v. Eufaule ome Ins. Co., 46 Ala. 11; Dermani v.
Home Mutual Ins. Co., 26 La. Ann. 69; West v. Citizens Ins.
Co., 27 O. St. 1; Texus Banking & Ins. Co. v. Cohen, 47 Tex.
406; Roby v. American Central Ins. Co., 24 N. E. Rep. [N.
Y.] 808; Virginia Fire & Marine Ins. Co., v. Vaughan, 14 8.
E. Rep. [Va.] 754; New Orleans Ins. Co. v. Holberg, 1 So.
Rep. [Miss.] 5; Dresser v. United Firemen's Ins. Co., 45
Hun [N. Y.] 298; Cowuan v. Iowe State Ins. Co., 40 Ia. 551;
Powers v. Guardian Fire & Life Ins. Co., 136 Mass. 108;
Lockwood v. Middlesex Mutual Asswrance Co., 47 Conn. 553;
Allemanie I'ire Ins. Co. v. Pcck, 133 111 230.

As to non-operation of establishment see: Mayhew v.
Hardesty, 8 Md. 479; Halpin v. Insurance Co. of North
America, 23 N. E. Rep. [N. Y.] 989.

SULLIVAN, J,

January 18, 1893, the Phenix Insurance Company is-
sued to the Gothenburg Overall & Shirt Factory a policy
of insurance in the sum of $1,500. Of this amount $750
was upon electric motors, sewing machines, and other
implements used in the factory, and $756 on merchandise,
consisting of raw materials and manufactured articles.
When the policy was issued the concern insured was a
partnership composed of Holcombe, Reynolds, and Bey-
ers. Reynolds was also defendant’s local agent and
transacted its ordinary business at Gothenburg. In
July, 1893, Holcombe bought Reynolds’ interest in the
business, and in August of the same year he purchased

44
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the interest of Beyers, and thus became sole owner of
the insured property. January 14, 1894, the property
was wholly destroyed by fire, and Holcombe thereupon
brought this action in the district court of Dawson
county to recover upon the policy. A trial to a jury re-
sulted adversely to the company, and by this proceeding
in error it seeks to reverse the judgnent rendered against
it on the verdict. .

The policy contained the follow.ing provision: “If the
assured shall have, or shall hereafter make, any other
contract of insurance (whether valid or not) on the prop-
erty herein described, or any part thereof, without writ-
ten notice to and without the consent of this company
written hereon, * * * this policy shall be void.”
The defendant claims that there was a breach of this
condition, and that the policy was thereby invalidated.
The plaintiff concedes that additional insurance was pro-
cured of the Aitna Insurance Company, but insists that
the right to a forfeiture, by reason of that fact, was
waived by the defendant. The reply alleges that Hop-
kins, an agent of the company, charged with the super-
vision of its business in this state, was in Gothenburg
at or about the time the additional insurance was ob-
tained, and, being ‘“informmed of the desire of the plain-
tiff, and his intention, to take such additional insurance,
* % * made a personal investigation of the facts and
conditions pertaining to the said property, and after hav-
ing so investigated the same gave his consent and ap-
proval to the taking of the said additional insurance.”
The defendant claims that this allegation does not
amount to an averment that it was notified of the addi-
tional insurance after such insurance was procured, and
cites Fagle Fire Ins. Co. v. Globe Loan & Trust Co., 44 Neb.
380, where it was held that notice to an agent of an in-
tention on the part of the insured to take out other in-
surance is not notice to the principal that further indem-

-nity has been obtained. Had the pleading been assailed
before trial, we would not hesitate to hold it insufficient;
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but a trial having been had and proof having been made,
under the issues joined, that Hopkins was informed of
the existence of the Atna policy, and not merely of the
plaintiff’s intention to procure it, we feel bound to sus-
tain the reply by interpreting it according to the evident
intention of the pleader. The company, having com-
mitted to Hopkins the supervision of its risks in Gothen-
burg, was charged with notice of any fact affecting the
risk which canie to his knowledge while engaged in the
performance of his duty as an inspector. (Eagle I'ire [ns.
Co. v. Qlobe Loan & Trust Co., supra.) In the case just
cited it was held, under a policy containing a forfeiture
clause like the one lere in question: “(1) That the pro-
vision in the insurance policy prohibiting additional in-
surance on the insured property was inserted therein for
the benefit of, and might be waived by, the insurer; (2)
that the violation of the policy by the insured in procur-
ing additional insurance on the insured property, with-
out the knowledge or consent of the first insurer, did not
render the policy issued by it void, but voidable only, at
the election of such first insurer.”  In Slobodisky v.
Pheniz Ins. Co., 52 Neb. 395, it was held that “notice to
an agent of an insurer that the insured had taken out ad-
ditional insurance on the insured property is notice to
such agent’s principal.” It was also held in the same
_case that the failure of an insurer to cancel its policy,
after receiving notice of a breach of the condition against
additional insurance, is evidence from which a waiver of
the right of forfeiture may be inferred. On the authority
of these cases, due notice being established, a waiver was
the only inference properly to be deduced from the con-
ceded fact that the defendant, more than ten months
after being advised of the additional insurance, made
an attempt to cancel its policy, based exclusively on the
fact that the factory was not in operation.

One of the conditions of the policy is as follows: “If
the property be sold or transferred (in whole or in part),
# % # o1any change takes place in title or possession
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(except in case of succession by reason of the death of
the assured), whether by legal process or judicial decree,
or voluntary transfer, assignment, or conveyance; or if
the title or possession shall be changed from any cause
whatsoever, * % % without written notice to, and
the consent of, the company indorsed hereon, this policy
shall in each and every instance be void.”” Under this
provision it is claimed that the sale by Reynolds and
Beyers to the plaintiff voided the policy.” The argument
is that the contract of insurance, being purely a personal
one, is broken whenever there is a change in the owner-
ship of the insured property. The question is a vexed
one. The adjudged cases are in direct conflict, but un-
doubtedly the decided numerical preponderance is
against the proposition that a sale by one partner to an-
other is within the meaning of an inhibition against a
sale, transfer, or alicnation of the insured property. The
precise question has not been heretofore presented to this
court for decision, and in disposing of it we feel at lib-
erty to adopt the rule which will be in harmony with, and
follow the trend of, our former adjudications. Hereto-
fore, in actions on policies of insurance, while diligently
endeavoring, in every case, to seek out and give effect to
the true intention of the parties as expressed in their con-
tract, we have, in construing clauses providing for for-
feitures, been disposed to lean somewhat in favor of the
insured and resolve questions of doubt and uncertainty
against the insurer. So in this case, the proper inter-
pretation of the clause under consideration being a mat-
ter of grave doubt, as shown by the diversity of judicial
opinion in other jurisdictions, we have determined to
adopt the view which will avoid a forfeiture, and secure
to the plaintiff the indemnity for which he contracted.
In some cases it has been held that an inhibition against
a change of title, interest, or possession would invalidate
the policy, although a clause forbidding a sale or aliena-
tion might not have that effect. (Hathaway v. State Ins.
Co., 64 Ta. 229; Gibb v. Philadelphia Fire Ins. Co., 59 Minn,
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267, 61 N. W. Rep. 137.) But a contrary conclusion was
reached in Burnett v. Fufaula Tis. Co., 46 Ala. 11, and in
New Orleans Ins. Co. v. Holberg, 8 So. Rep. [Miss.] 175.
In the latter case it was said that the provision in ques-
tion was inserted for the protection of the insurer
against the risk of having strangers substituted for the
party with whom the contract was made, and was de-
signed only to interdict a sale by a party who was in-
sured to a party who was not insured. The same con-
clusion was reached in Virginia Fire & Marine Ins. Co. v.
Vaughan, 88 Va. 832, 14 8. E. Rep. 954, under a clause in
the policy forbidding any change “in the title or jnterest
of the assured.” “The object of such a provision,” said
Lewis, P., speaking for the court, “is to protect the in-
surers against the risk of the introduction of a stranger
to the contract, perhaps not in any way known to them,
or, if known, not deemed worthy of their confidence.
But this reason cannot apply where there is simply a
transfer of interest by one partner to another.” In Pow-
ers v. Guardian Fire Ins. Co., 136 Mass. 108, the reason for
the rule is stated to be “that partners, jointly contracted
with as such, are to be regarded as so far only one per-
son, and the condition as so far limited to keeping the
ownership of the thing insured in some member of the
insured body, that changes between themselves in the
relative amounts, or in the nature of their respective in- -
terests, do not fall within the fair meaning of the words
used.” In the case of Dreinen v. London Assurance Cor-
poration, Miller, J., charging the jury in the United States
circuit court (cited in 49 Am. Rep. 24), used the following
pertinent language: “Many changes may take place in
the title, and also in the possession, without a sale or
transfer of the property to another party; for instance,
a sale by one partner to another has been held by the
courts not to be such a sale or transfer as is included in
this policy, and for the very obvious reason that the pos-
session does not change. * * * fMhe sale or the
transmutation of the various interests between the part-

-
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ners themselves, and nobody else having the control, and
leaving the possession where it was, does not invalidate
the policy.” Other cases sustaining the view that a pro-
vision against a change of title does not apply to sales
between partners ave Pierce v. Nashua Ins. Co., 50 N. H.
297, and Lockwood v. Middlesex Mutual Assurance Co., 47
Conn. 553. Without further reviewing the authorities
upon this question, our conclusion is that the policy in
suit was not invalidated by the sale of the interest of
Reynolds and Beyers to Holcombe,

This further condition appears in the policy: “Or if it
be a manufacturing establishment, running wholly or in
part overtime, or running at night, or if it shall cease
to be operated from any cause whatever, except during
the night-time, Sundays, and legal holidays, without
said written notice to and without gpecial agreement
indorsed on this policy, then, and in every such case, this
policy shall be void.” It was alleged in the answer and
proven on the trial that the factory referred to in the
policy was not operated more than one day in’ each
month after August 4, 1893, and by reason of this fact
it is claimed the policy became null and void. We do
not think it did. 'The insured property was not a manu-
facturing establishment, and the provision quoted is
without force or relevancy. If the thing insured was
a manufactory, and the machinery described in the
policy was used in connection with the operation of the
establishment, the defendant’s argument would be un-
answerable. But the things insured being exclusively
personal property—machinery and merchandise—it
needs no citations of cases to show that the claim for a
forfeiture on the ground of non-operation of the plant
is entirely baseless. However, we refer to a case decided
by the New York court of appeals, Haplin v. Insurance Co.
of North Amcrica, 23 N. E. Rep. 989, as a direct authority
for the conclusion reached upon this point. In that case
a policy on mill machinery and apparatus, apart from
the building in which it was contained, provided that
“if a building covered by this policy shall become vacant
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or unoccupied, or if a mill or manufactory shall stand
idle, * * * without notice to, and consent of, the
company clearly stated herein, all liability’ hereunder
will thereupon cease.” It was held that the machinery
did not constitute a mill within the meaning of the pro-
vision quoted. Vaun, J., delivering the opinion, said:
“It would not be a natural or ordinary use of language
to describe machinery used in milling as a mill, or in
manufacturing, as a manufactory.” e also remaﬂ\ed
that “forfeitures are not favored, and the party claiming
a forfeiture will not be permitted, upon equivocal or
doubtful clauses or words contained in his own contract,
to deprive the other party of the benefit of the right to
indemnity for whicli he contracted.”

To prove the value of the property destroyed by the
fire the defendant, on the trial, offered in evidence an
affidavit made by plaintiff, and used in the adjustment of
his claim against the Aitna Insurance Company. This
offer was refused on the ground that the value fixed in
the afidavit—being $1,000—was a compromise valua-
tion made, without prejudice, pending negotiations for
the settlement of a disputed claim. Upon this ruling
error is assigned. It is a conceded rule of procedure
that the decision of preliminary issues of fact touching
competency of witnesses, or admissibility of evidence,
is within the province of the trial judge, and does not be-
long to the jury. If proffered evidence is prime facie

admissible, it is the duty of the court to receive it; other-
wise it should be rejected. In this case the defendant
was not content with proving the signature of the plain-
tift as a basis for the introduction of the affidavit in evi-
dence. It went further, and brought before the court
conflicting testimony bearing upen the competency of
the document. It thus needlessly presented to the trial
judge an issue of fact involving the veracity of witnesses;
and we are not prepared to say that the finding of the
judge in regard to the competency of the affidavit is un-
supported by sufficient evideunce,
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A final ground wpon which defendant asks for a re-
versal of the judgment is that the verdict is not war-
ranted by-the evidence. We have carefully considered
the evidence and think it sufficient. The judgment is

AFFIRMED.

DAVID O. LUSE, APPELLANT, V. ENOCH W. RANKIN ET AL.,
APPELLEES.

FiLED FEBRUARY 9, 1899. No. 8696.

1. Jurisdiction: JupeMENT. A judgment rendered against a party
upon whom process has not been scrved, and who has not sub-
mitted to the jurisdiction of the court, is unauthorized and void.

2. School Lands: Lrasrs. When the state accepts a statutory appli-
cation for a lease of school lands, and issues its receipt in due
form for an installment of rent paid by the applicant, antecedent
conditions being performed, a binding and enforceable coptract
is created.

3. : IMPROVEMENTS: WAIVER. One who has occupied and im-
proved school lands of the stute waives his right to compensation
for the improvements by electing to remove them,

4. : LEAsES: RESULTING TRUSTS. One who has obtained a lease

from the state, with actual or constructive notice of another’s
prior claim thereto, will be treated as holding such lease in trust
for the person who is equitably entitled to receive it.

5. Agency: STaTE. The state is bound by the acts of its authorized
agents done within the scope of their authority.

6. School Lands: APPRAISEMENT. A reappraisement of school lands
which has neither been authorized nor approved by the board of
educational lands and funds is absolutely void.

7. Review. A finding of the trial court unsupported by any evidence
will be set aside.

APPEAL from the district court of Blaine county,
Heard below before THOMPSON, J.  Reversed.

Joln S. Kirkpatrick and L. E, Kirkpatrick, for appellant,

Sullivan & Gutterson, contra,
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StLnivax, J.

This is an action by Navid O. Luse against Enoch W.
Rankin and J. R. Loughran to cbtain the cancellation
of a school-land lease and for general relief. The mem-
bers of the board of educaticnal lands and funds are
named as parties defendant in the petition, but they were
not served with process and did not formally submit to
the jurisdiction of the court. The decree against them
was therefore unauthorized. The facts essential to an
understanding of the controversy between the other par-
ties to the litigation ave these: The real estate in ques-
tion is a section of school land in Blaine county. IFor
some time prior to 1890 it had been occupied by the de-
fendants without permission of the state. They were
squatters and used the land for pasturage. Rankin had
erected a sod house and stable and Loughran had built
a wire fence; otherwise the premises were unimproved.
Under the authority of the state an appraisement had
been made by the county commissioners and had been
duly approved. In this appraisement the valuation fixed
upon Loughran’s fence was $13.90. The sod house and
stable were not taken into account. No estimate was
made of their worth. On April 23, 1890, all the school
lands in Blaine county were offered for sale pursuant to
notice previously given. The commissioner of public
lands and buildings attended the sale. The section in
dispute was not sold and the plaintiff made application
in due form to lease it. The commissioner was in the
office of the county treasurer when the application was
filed and the first installment of rent paid. He said the
lease would be forwarded in due time. 7The treasurer
issued a receipt in the usual form. The appraised value
of the wire fence was not paid to the county treasurer,
but was, at the suggestion of the commissioner, ten-
dered to Loughran, who refused to receive it. The plain-
{iff took immediate possession of the leased premises.
Januavy 30, 1891, he paid to the county treasurer the
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second installment of rent and took a receipt therefor.
The lease was never issued, nor the money paid to the
county treasurer refunded. The plaintiff’s application
for a lease has mysteriously disappcared. As to what
has become of the money paid by him the record is mute.
IFebruary 14, 1891, Rankin applied to thie commissioner
for a lease of the entire section and received it. Lough-
ran, in the following August, acquired an interest in a
part of the premises by an assignment from his co-de-
fendant. The decree of the trial court was in favor of
ihe plaintiff as against Loughran, but in favor of Ran-
kin as to the part of the land not included in the assign-
ment.

Luse is entitled to a decree against both defendants.
He dealt with the authorized agent of the state and made
a valid contract for a lease. This contract was in writ.
ing. - It consisted of the application and the receipts.
It was specifically enforceable. (Iery v. Pfeiffer, 18 Wis.
535; Seamuan v. Aschermain, 51 Wis. 678; A cCarger ©.
Rood, 47 Cal. 138; Weallace v. Scoggins, 17 Ore. 476.) The
defendants knew of its existence, and they were warned
by plaintiff's possession that he claimed rights in the
land. The lease to Rankin was subject to the plaintiff’s
prior equitics.

It is contended that the failure of Luse to pay to the
treasurer the appraised value of the wire fence was a
condition preccdent to the right to receive a lease. That
argument has no weight, except as to the particular sub-
division upon which the fence stood; and as to that
tract it is without ferce, in view of the fact that Lough-
ran elected to remove the fence and thereby waived his
right to compensation.

Another argument in favor of the validity of the Ran-
kin lease is that there was a reappraisement of a part
of the premises on May 28, 1890, resulting in an increased
valuation, which then became the only lawful basis for
a lease. This contention is grounded upon an alleged
reappraisement of lot 3, which, it is claimed, resulted in
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fixing the value of the sod house and stable at $25. In
regard to this point it should be remarked that it was
bevond the power of the board of educational lands and
funds to order a revaluation of the property, or to
do anything else impairing the rights of the plaintiff
as fixed by the contract made on April 23, 1890. The
state, like an individual, is bound by the acts of its agents
within the scope of the agency, and, like an individual,
it must stand to and perform its engagements, whether
they be advantageous and provident or otherwise. If the
agents of the state failed to appraise the sod house and
stable on lot 3, it was not the plaintiff's fault; that did
not abrogate the contract or justify a forfeiture of the
payment made by Luse in fulfillment of its conditions.
The state was as firmly obligated to make and deliver
the lease as Luse was to receive it and pay the stipulated
rental. Agreements with public corporations are not uni-
lateral nor exclusively dependent for their enforcement
upon moral sanctions. They are within the cognizance
of the courts. But there is in the record no competent
evidence that there was an authorized reappraisement.
The finding of the trial court on that issue is unsus-
tained by the evidence. It rests entirely upon a docu-
ment found in the office of the commissioner of pub-
lic lands and buildings. This paper professes to be a
reappraisement of lot 3 made by the original appraisers
in May, 1890, after one of them had ceased to be a com--
missioner of Blaine county. It is indorsed: “Approved
Aug. 4, 1890. J. 8.7 This indorsement was made by
John Steen, who at the time was commissioner of public
lands and buildings. There is nothing, however, to in-
dicate that the first appraisement was rejected or dis-
approved in whole or in part, or that the board of edu-
cational lands and funds ordered or approved the
alleged reappraisement. The commissioner could not
override the previous action of the board ratifying the
original appraisement. Authority to cause appraise-
ments to be made, or to ratify them, is not given to him
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by the statute, but to the board of which he is, ex officio,
a member.

Our conclusion is that the defendants hold the lease
in trust for the plaintiff and should assign it to him.
An account should be taken between the parties. The
defendants should be charged with the use value of the
land occupied by them and credited with payments made
upon the lease. If there be found a balance in their fa-
vor, the assignment should be conditioned upon its pay-
ment. The judgment is reversed and the cause remanded
with direction to the district court to render a decree
conforming to these views.

REVERSED AND REMANDED.

HaArrison, C. J., not sitting. i

AN

DANIEL W. MOSELEY ET AL., APPELLANTS, V. CHICAGO,
BURLINGTON & QUINCY RAILROAD COMPANY, APPEL-
LEE.

FILED FEBRUARY 9,1899. No. 8714.

1. Railways: RicuT OF WAY: CONSIDERATION. The agreed considera-
tion for the grant of a right of way is conclusively presumed to
include the value of the land comnveyed and all damages to the
grantor’s adjacent lands resulting from the non-negligent con-
struction and operation of the road.

2. : : : FarLtre, Where a part of the consideration
for a right of way deed is the promise of a railroad company to
construct and operate a line of road over the grantor’s land, the
failure of the company to perform its agreement does not en-
title the grantor to a cancellation of the deed.

3. : : : DaMacrs. The remedy in such case is by an
actlon at law to recover the damages resulting to the grantor
from the company’s failure to perform its contract.

4. Review: REFORMATION OF IsSUES. Where a plaintiff has mistaken

his remedy, but is apparently entitled to some relief, the cause

may be remanded with direction to the.trial court to permit a
reformatjon of the issues,
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AprpriAL from the district court of Lancaster county.
Heard beiow before Hotains, J.  Reversed.

Webster, Rose & Fisherdick and Willard E. Stewart, for
appellants:

The remedy is by rescission of the conveyance and
compensation for the property taken and the injury done.
(Burk v. Bowles, 69 Ind. 1; Kerr, I'raud & Mistake
[Bump's ed.] 339; Blunclhard . Detroity L. & L. M. R. Co.,
31 Mich. 44.)

The judgment must be reversed, though plaintiffs are
not entitled to rescission, and the remedy be at law.
(Ghregory v, Luncaster County Bank, 16 Neb. 411; ITarral v.
Gray, 10 Neb. 186G; Willicins r. Lowe, 4 Neb. 394; Com-
stock v. Michacl, 17 Neb. 228; Keens v. Gaslin, 24 Neb. 315;
Malloy v. Malloy, 35 Neb. 2245 Oliver v. Lunsing, 48 Neb.
338; Hassett v. Curtis, 20 Neb. 164; Goodman v. Pence, 21
Neb. 462; Davenport v. Jeunings, 25 Neb. 87; Noll v. Ken-
neally, 37 Neb. 881; Roberts v. Swearingen, 8 Neb. 363.)

J. W. Deweese and I. E. Bishop, contra:

There is no ground for rescission and no proof to sus-
tain such a claim. (Tennessee & . R. Co. v. Taylor, 57 Am.
& Eng. R. Cas. [Ala.] 296; Pittshurg, V. & C. R. Co. v.
Pittsburg & S. L. C. R. Co., 57 Am. & Eng. R. Cas. [Pa.]
46.)

As to remedy see: Houston & 1. C. R. Co. v. McKinney,
8 Am. & Eng. R. Chs. [Tex.] 728; Galveston, H. & S. A.
R. Co. v. Pfeuffer, 56 Tex. 66; Lorenzen v. Kansas Clity In-
vestment Co., 44 Neb. 99; Warner v. Benjamin, 62 N. W.
Rep. [Wis.] 179; Hodsden v. Ilodsden, 72 N. W. Rep.
[Minn.] 562.

John H. Ames, also for appellee,

SULLIVAN, J.

August 28, 1894, Daniel W. Moseley, James Kilburn,
and Sophronia Lane brought this action against the Chi-
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cago, Burlington & Quincy Railroad Company, alleging
in their petition that they were in 1890, and still are, the
owners in fee simple of the southwest quarter and the
west half of the southeast quarter of section 14, in town-
ship 10 north, range 6 east of the sixth P. M., in Lan-
caster county; that the defendant, having in contem-
plation the construction of a railroad between Havelock
and West Lincoln, as part of a projected belt line for the
city of Lincoln, obtained from the plaintiffs, on August 2,
1890, a deed for a right of way 100 feet wide across said
land; that the consideration for such conveyance was
$300 in cash and the promise of the company to build
and put in operation the proposed line of road within
a reasonable time; that the quantity of land deeded to
the defendant was about ten acres and its value about
$3,000; that soon after the deed was executed the com-
pany entered upon the land and constructed a road-bed,
but did not complete the work, and has now entirely
abandoned the enterprise. The relief demanded is spe-
cific performance, or else cancellation of the deed, with
compensation for injuries resulting to the land conveyed
and to the tract of which it was a part, resulting from
the construction of defendant’s road-bed. The defendant
answered, admitting the conveyance of the right of way,
but denying that the construction and operation of a
railroad over the plaintiff’s land was any part of the
consideration therefor. The answer also admits that
the road in question has not been completed and that no
work has been done upon it since the summer of 1890,
but denies that the enterprise has been permanently
abandoned. The trial court found that there is no equity
in the petition, and “that the plaintiffs, for value, con-
veyed to the defendant by warranty deed the preperty
in controversy herein, together with the right to remove
earth from the sides of the land so conveyed.” Irom a
judgment rendered in favor of the defendant upon these
findings the plaintiffs have appealed.

In the brief filed by appellants in this court it is con-
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ceded that no case has been made for the specific enforce-
ment of the alleged contract to build and operate a rail-
road between West Lincoln and Havelock, and the claim
of the petition in that respect has been abandoned.
Neither can there be any recovery for damages resulting
from the grading already done. The value of the land
conveyed for right of way purposes and all damages to
the balance of the plaintiff’s adjacent real estate which
have accrued or may accrue in consequence of the non-
negligent construction and operation of the road are
conclusively presumed to be included in the agreed con-
sideration for the right of way deed. (Fr emont, . & M.
V. R. Co. v. Harlin, 50 Neb. 698; Chicago, R. I. & P. R. Co.
v. Smith, 111 II11. 363 Gulf, C. cﬁ 8. F. R. Co. v. Richards,
83 Tex. 203, 18 S. W. Rep. 611.) It is equally clear that
the failure of the company to furnish the promised con-
sideration at the time appointed would not alone warrant
an application to a court of equity for relief by rescis-
sion. There has been, it would seem, no permanent aban-
donment by the defendant of the purpose for which the
land was acquired; and while it is true that there are
cases in which rescission is the only adequate remedy for
non-performance of an agreement upon the faith of which
real estate has been conveyed to the promisor, it is quite
evident the case at bar does not belong to that class.

If the defendant failed to keep its eng gagement with
the plaintiffs, they have a plain and adequate remedy
by an action at law to recover the value of the promised
consideration. (Lake v. Gray, 35 Ia. 459; Gray v. Lalke,
48 Ta. 505.) The benefits which it was expected would
result to other adjacent lands of the plaintiffs by reason
of the use to be made of the strip conveyed was contem-
plated by both parties to the transaction and, at least,
a partial inducement to the conveyance. If the company
agreed to construct and operate a railroad over the plain-
tiffs’ land, within a reasonable time, it was legally bound
to perform its contract or make just compensation for
its failure to do so. That the damages in such case is not
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deemed incapable of reasonably accurate estimation is
shown by the following decisions: Varner v. St. Louis &
C. R. R. Co., 55 Ia. 677, 8 N. W. Rep. 634; Winne v. Kelly,
34 Ta. 339; Hull v. Chicago, B. & P. R. Co., 65 Ia. 713, 22
N. W. Rep. 940; I'raley v. Bentley, 1 Dak. 25, 46 N. W,
Rep. 506. In the Iowa cases cited it was held that the
damages resulting from the promise of a railroad com-
pany to build fences, as part of the consideration for a
right of way deed, was the increased rental value of the
grantor’s adjacent lands which would have resulted had
the fences been built according to the agreement. In the
Dalkota case the defendant had orally promised, as part
consideration for a piece of land bought of the plaintiff,
to erect thereon “a good sawmill.” He failed to keep
his agreement, and in an action brought against him for
damages it .was held that the measure of plaintiff’s re-
covery was a sum equal to the value which would have
been added to his adjacent lands by the erection of the
mill for which he had contracted. ITad the defendant
company acquired the right of way through condemna-
tion proceeding instead of by purchase, the appraisers,
or a jury in case of appeal to the district court, would be
required, in determining whether there should be an
award of incidental damages, to inquire into and ascer-
tain the money value of the special and peculiar benefits
which would accrue to the plaintiffs’ adjacent lands.
The ascertainment of general benefits is not necessarily
more difficult.

It follows from these considerations that the judg-
ment of the district court is right, but as the plaintifts
are entitled to some relief, if the defendant made the
agreement alleged, the case is remanded to the district
court with direction to permit the petition to be amended,
and for further proceedings; all costs to the present time
to be taxed to the plaintiffs. This course strikes the
writer as being incongruous and illogical, but it has the
sanction of precedents which we may not disregard. (Jfc-
Keighan v. Hopkins, 14 Neb. 8361; Malloy v. Malloy, 35 Neb.
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224; Roberts v. Swearingen, 8 Neb. 363; Gregory v. Lan-
caster County Bank, 16 Neb. 411.) Whether the amend-
ment of the petition, in conformity with the views ex-
pressed in this opinion, will be, in substance, the com-
mencement of a new action has not been discussed and
it is not decided.

It is contended by the defendant that the special find-
ing above quoted disposes of the claim that the company
agreed to build the road and put it in operation within
a reasonable time. In view of the fact that the conclu-
sion of the trial court does not necessarily depend on
the special finding, we think its meaning should not be
enlarged by construction. We think the point has not
been decided.

REVERSED.

WILLARD E. STEWART ET AL, APPELLANTS, V. CHICAGO,
BURLINGTON & QUINCY RAILROAD COMPANY, AP-
PELLEE. )

FiLEp FEBRUARY 9, 1899. No. 8714,

Stare Decisis. This case js ruled by Moseley ». Chicago, B. & Q. R. Co.,
57 Neb. 636, the questions for decision in both cases being sub-
stantially identical.

APPEAL from the district court of Lancaster county.
Heard below before HoLMES, J. Reversed.

Webster, Rose & Iisherdick and Willard E. Stewart, for
appellants.

J. W. Deweese, F. E. Bishop, and John H. Ames, contra.

SuLLIvVAN, J.

The questions involved in this case are, in all substan-
tial respects, like those in the case of Moseley v. Chicago,
B. & Q. R. Co., 57 Neb. 636. The judgment in this case
will therefore be the same as in the M oseley Case.

REVERSED AND REMANDED.
4h :
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L. . MAGINN BT AL. V. JANE PICKARD.
FiLEp FEBRUARY 9, 1809. No. 8649.

1. Review. A finding of the trial court upon substantially conflicting
evidence will not be disturbed.

2. Foreclosure Sale: SuErirrs: DEPUTIES. Where a decree of fore-
closure directs the sheriff to muake a sale of the mortgaged prem-
ises, the deputy sheriff has authority to act in the matter, and .
may execute the decree for and in the name of his principal.

3. ——: APPRAISEMENT: NOTICE. The owner of real estate which is
about to be sold under a decree of foreclosure is not entitled to
notice of the time and place of making the appraisement.

4. Review. All presumptions favor the regularity of the proceedings
of the distriet court, and an order or judgmenl mude therein will
not be reversed unless the error complained of is established by
thé record. '

Error from the district court of Douglas county.
Tried below before AMBROSE, J.  Affirmed.

L. I. Maginn, for plaintiffs in error.

References: Watson r. Tromble, 33 Neb. 450; Stock-
meyer v. Tobin, 139 U. 8. 190; Sessions v. Irwin, 8 Neb. 9;
Bozza v. Rowe, 30 111. 198; Winnesota Co. v. St. Paunl Co.,
2 Wall. [U. 8.] 631; Blossom v. Milicakee & C. R. Co., 3
Wall. [U. 8.] 207; Rorer, Judicial Sales [2d ed.] sec. 9.

B. . B. Kennedy, contra:

Appraisals for judicial sales will not be set aside ex-
cept for fraud. (Vought v. Foxworthy, 38 Neb. 790; Smith
v. Foxworthy, 39 Neb. 214; FKcklund r. Willis, 44 Neb. 129.)

Deputy sheriff may act. (Hamer v. McKinley-Lanning
Loan & Trust Co., 52 Neb. 709; Nebraska Loan & Building
Ass'n v, Marshall, al veb. 534.)

SunLIvax, J. .
This proceeding in error brings up for review an order

of the district court confirming a judicial sale of real
estate in the city of Omaha.



Vor.57] JANUARY TERM, 1899. 643

Maginn v. Pickard.

It is first contended that the sale should have been set
aside on the ground that the valuation fixed by the ap-
praisers was so low as to afford an inevitable inference
of fraud in the appraisement. There is considerable dif-
ference between the estimate of the appraisers and that
of some of the witnesses who testified for the defendant,
but the disparity is not so great as to warrant the con-
clusion that the appraisers acted corruptly. The ruling
of the trial court on this point is fully sustained by First
Nat. Bank of Omaha v. Haln, 56 Neb. 679, Nebraska Loan
& Building Ass'n v. Marshall, 51 Neb. 534, and other cases.

Another contention of the defendant is that the court
having directed the sheriff to execute the decree of fore-
closure, the sale conducted by his deputy was unauthor-
ized and void. The precise question was decided in Ne-
braska Loan & Building Ass’n v. Marshall, supra. It was
there held that the deputy shevift possesses the same
power as his principal to carry into effect an order of
the court directing the sale of real estate for the satis-
faction of a mortgage.

A further reason urged for a reversal of the order of
confirmation is the failure of the appraisers to give the
defendant an opportunity to appear before them and be
heard on the question of valuation. The right to such
a hearing was claimed and expressly denied in 7'illson
t. Benschoter, 55 Neb. 443, and in 3Mills v. Hamer, 55 Neb.
445,

Complaint is made because one of the appraisers had
‘been frequently selected by the sheriff of Douglas county
to act in a like capacity in other cases. In the absence
of a showing that the appraisement was unfair we fail
to perceive how the defendant was prejudiced, even if it
be true that the appraiser was a “professional.” To
justify this court in reversing an order or judgment of .
the district court error must affirmatively appear; it will
not be presumed.

It is claimed that the notice of sale was not published
in a newspaper of general circulation in Douglas county,
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and that the sale should be, therefore, set aside. The
evidence before us does not tend in the remotest degree
to support this claim, and we cannot act on counsel’s
suggestion to search the record of another case in this
court for evidence to sustain his contention.

Other questions presented are too attenuated to merit
special consideration. The order of confirmation is

ATRFIRMED,

ELsiE D. TROUP ET AL., APPELLANTS, V. PAUL W. HoR-
BACH ET AL., APPELLEES, AND NATHAN BLAKELY ET
AL., APPELLANTS.

FILED FEBRUARY 9, 1899. No. 10499,

1. Reversal: NEW TRIAL: AMENDMENT. Where a judgment in an
equitable action is reversed and the cause remanded for further
proceedings not inconsistent with the opinion filed in the case,
the district court may, if consistent with the views expressed in
the opinion, permit a reformation of the issues and a trial de
noro.

2. : : : DiscreTION. But there is no strict and abso-
lute right to file new pleadings in such case. The matter is com-
mitted to the sound discretion of the court, and its action in the
premises will not be reversible error unless it amounts to an
obvious abuse of discretion.

3. : : : REVIEW. In order to bring up for review
any action of the trial court with reference to the amendment
of pleadings it must appear by the record that an exception was
taken to the order complained of.

4. : : 1 INTERLOCUTORY ORDER. An order denying
an application for leave to amend pleadings is interlocutory and
not appealable,

5. Dismissal: DENIAL INTERLOCUTORY. Amn order refusing a party
permission to dismiss his action is not final, and cannot be
brought here for review by appeal. :

6. Appeal: ERROR: INTERLOCUTORY ORDERS. On appeal to this court
the only question to be considered is whether the judgment or
final order responds to, and is warranted by, the pleadings and
proofs. To reach errvors in interlocutory orders a petition in
error should be filed with the record.
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ArreAn from the district court of Gage county.
Heard below before Lerrox, J. Affirned.

J. 1. Cobbey, G. M. Jolnston, Grigys, Rinaker & 'Ifibl}, and
A. C. Troup, tor appellants.

References: City of Hastings v. Foxworthy, 45 Neb. 676;
Porter v. Sherman County Banking Co., 40 Neb. 274; Badger
Lumber Co. v. Holmes, 55 Neb. 473; Thomas v. Thomas, 33
Neb. 373; State v. Cornell, 32 Neb. 25; Sharpless v. Giffen,
47 Neb. 146.

John D. Howe and E. R. Duffie, contra.

References: Statc v. Sheldon, 26 Neb. 151; Werriam v.
Gordon, 20 Neb. 405; Anglo-American Land Co. v. Brohman,
33 Neb. 409; Luncaster County Bank v. Gregory, 24 Neb.
656; IHoman v. Steele, 18 Neb. 652; Smith v. Schaffer, 29
Neb. 656; Oliver v. Lunsing, 51 Neb. 818; Gaines v. Rugg,
148 U. 8. 228; Seaton v. Henderson, 47 Ta. 131; Sanxey v.
Towa City Glass Co., 68 Ia. 542; Garmoe v. Windle, 76 Ta.
239; Adams County v. Burlington &€ M. R. R. Co., 55 1a. 94;
Austin v. Wilson, 57 Ta. 586; Kurtz v. St. Paul & D. R. Co.,
67 N. W. Rep. [Minn.] 809; Butler v. Barnes, 61 Conn. 399;
Kavanagh v. Barber, 22 NX. Y. Supp. 874; O’Riley v. Diss,
48 Mo. App. 62; Miner v. Mcdbury, T Wis. 90; Carney v.
Emmons, 9 Wis. 109; Roberts v. Corbin & Co., 28 Ia. 355;
City of Chicago v. Gregsten, 45 N. E. Rep. [11L.] 505; San-
ders v. I’eck, 131 I1l. 407; Pattern Paper Co. v. Green Bay
Canal Co., 66 N. W. Rep. [Wis.] 601; T'recadway v. Johnson,
39 Mo. App. 176; Whitney v. Traynor, 45 N. W. Rep.
[Wis.] 550; National Investment Co. v. National Savings
Loan & Building Ass’n, 33 N. W. Rep. [Minn.] 546.

A. H. Babcock and A. Hazlett, also for appellees.

SULLIVAXN, J.

This equitable action was commenced by creditors of
an insolvent corporation against its stockholders to re-
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cover unpaid stock subscriptions. A judgment of the
district court in favor of the plaintiffs was brought here
for review and at a former term reversed, except as to
the defendant G. M. Johnston and certain other defend-
ants who were defaulted. The cause was remanded for
further proceedings not inconsistent with the views ex-
pressed in the opinion. (Troup v. Horbuch, 53 Neb. 795.)
After veceiving the mandate the district court permitted
the plaintiffs to file an amended and supplemental peti-
tion. This pleading being filed, the defendants Hor-
bach, Horbach, and Lantry moved the court for an order
striking it from the files, or else “to dismiss them from
said petition.” The motion assigned various reasons for
the action it invoked. 1f was submitted on June 8 and
sustained on the grounds (1) that the additional facts al-
leged in the petition had not been discovered since the
former trial; (2) that the material matters contained in
the petition had been already tried and adjudicated; and
(3) that the averments of the original petition are the
same as those contained in the amended and supple-
mental petition. To the ruling on the motion no excep-
tion was taken, and the court thereupon rendered judg-
ment “that defendants ITorbach, Ilorbach, and ILantry
go hience without day.” On June 8 the Brush lectric
Company, which had intervened in the action, obtained
an order dismissing its cross-petition without prejudice.
June 27 this order was set aside and an order entered
dismissing the cross-petitions of all interveners unless
amendments presenting material new matter should be
filed by them on or before July 8. Nathan Blakely, one
" of the interveners, filed an amended cross-petition, and
to this pleading Iorbach, Horbach, and Lantry immedi-
ately addressed a motion similar to the one by which the
amended and supplemental petition of the plaintiffs had
been successfully assailed. The motion was sustained
on the grounds (1) that it contained no supplemental
matter; (2) that it contained no facts of which Blakely
was ignorant at the time of the trial; and (3) that the
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matters contained in the amended pleading were in sub-
stance identical with those contained in the original
cross-petition, and had been already adjudicated. The
Brush Electric Company having tendered no amend-
ment, the court, upon sustaining the motion, directed
against Blakely’s amended pleading, dismissed the cross-
petitions of both interveners as to Horbach, Horbach,
and Lantry. There is nothing in the record to indicate
that the action has been finally disposed of as to all the
defendants. Except as to Johnston, the defendants de-
faulted, and the appellees herein, the case seems to be
still pending and undetermined in the district court of
Gage county. It may be doubtful under the circum-
stances whether the appeal gives this court jurisdiction
of the case; but, assuming that it does, we proceed to con-
sider some of the questions discussed by counsel in the
briefs.

The plaintiffs and the intervener Blakely have de-
clined to discuss the sufficiency of the new pleadings
filed by them in the case. They do hot attempt to show
that the amendments were substantial, but seem to rest
their claim to a reversal of the judgments on the propo-
sition that they had a strict and absolute right to
"amend, and to a trial, in the usual way, of the sufficiency
and truth of their allegations. The Brush Electric Com-
pany stands upon the proposition that the vacation of
the order dismissing its cross-petition was reversible er-
ror. On the other hand, the appellees contend that the
power of the court, under the mandate, was limited to
entering the judgment that should have been rendered
at the conclusion of the trial. We think it perfectly
clear that neither the position of the plaintiffs and
Blakely, nor that of the appellees, is tenable. The judg-
ment was reversed, with authority to the trial court to
take such further action, in the interests of justice, as
the law would sanction and a sound discretion dictate or
approve. Within the bounds of judicial discretion the
court might grant, or refuse, leave to amend the plead-
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ings. It might decide- the case on the record already
made. It might take additional evidence, or it might
try all the issues de novo. Error could not be predicated
of its orders unless there was an obvious abuse of dis-
cretion.  (Badger Tmmber Co. v. Holmes, 55 Neb. 473; Oliver
v. Lansing, 51 Neb. 818; Bush v. Bank of Commerce, 38 Neb.
403; Brown v. Rogers, 20 Neb, 547.)

Plaintiffs complain of the order sustaining the motion
addressed to their amended and supplemental petition.
The order was interlocutory, and the point made, that
in the absence of an exception it cannot be reviewed,
must be sustained. (Farmers Loan & Trust Co. v. Bankers
& Merchants Telegraph Co., 109 N. Y. 342 5 Spears v. Mayor
of New York, 72 N. Y. 442; Mechanics & Traders Ins. Co. .
Gerson, 38 La. Ann. 349.) In order to bring up for review
any question touching the action of the trial court with
reference to amendments, the record must show that an
exception was taken to the order complained of. (Healy
v. Aultman, 6 Neb. 349; State v. Bartley, 56 Neb. 810; 1
Ency. Pl. & Pr. 534.)

There is another reason why the merits of plaintiffs’
complaint cannot be considered. The order in question
is not appealable. It was, in legal effect, a refusal to
permit, as against the ITorbachs and Lantry, a reforma- -
tion of the issues and a second trial upon new pleadings.
The judgments, based upon the original pleadings and
the evidence contained in the bill of exceptions, definitely
settled the rights of the parties to this Proceeding and,
as to them, ended the litigation in the district court.
They are appealable, but the orders preceding them are
not. The correctness of these judgments is the only
question properly before us for determination. Admit-
ting, for the sake of argument only, that a trial on the
reformed pleadings might have resulted in a conclusion
favorable to plaintiffs and Blakely, and also assuming
that there was prejudicial error in the rulings which pre-
vented a reinforcement of the record by bringing in other
material facts to influence the action of the court, still
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we are not authorized, on this appeal, to take cognizance
of such error and because of its commission reverse the
judgments rendered. The judgments, being warranted
by the pleadings and evidence, must be affirmed, conced-
ing that they are the possible products of error in the re-
jection of allegations and consequent exclusion of proof.
This proposition is firmly established by recent decisions.
In Ainsicorth v. Taylor, 53 Neb. 484, Alling v. Nelson, 55
Neb. 161, and Villuge of Syracuse v. Mapes, 55 Neb 738, it
was held that rulings of the trial court in excluding evi-
dence could not be reviewed on appeal. In Frenzer v.
Phillips, 57 Neb. 229, we refused to consider on appeal
a ruling of the district court on a motion to quash the
service of a summons; and in National Life Ins. Co. v.
Martin, 57 Neb. 350, we said, with respect to an order
denying a motion to strike from the files an amended
and supplemental petition, that “alleged errors in mat-
ters of procedure occurring at or before the trial cannot
be reviewed on appeal. 1n this court the correctness of
the judgment rendered on the pleadings and proof is the
only question to be considered.” As it does not appear
affirmatively that either of the final judgments rendered
by the district court in favor of Horbach, Horbach, and
Lantry is erroneous, both of said judgments are

AFFIRMED.

GRAND IsLAND BANKING COMPANY, APPELLEE, V. GUS-
TAVE KOEHLER, APPELLER, AND CHARLES T. DURKEE
ET AL., APPELLANTS.

FiLED FEBRUARY 9, 1899. No. 8629.

1. Mechanics’ Liens: CHARACTER OF MATERIALS. Section 1, chapter
54, Compiled Statutes, gives a right of lien in two classes of
cases, one of which is for material furnished, but this does not
necessarily imply raw material in the condition in which it is
actually furnished or delivered.

2, : ACCOUNT. A running account, or an account made up of
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items which may be tacked to constitute a single account, must
be considered and classified by referring, among other considera-
tions, to the intention of the parties as manifested by their
contemporaneous conduct with reference to the transactions in-
volved, and thus tested, the rights of a litigant herein are de-
termined.

: PRIORITY OF MORTGAGE. A mortgage filed during the erec-
tion of a building on the premises mortgaged has priority over
the rights of a person who subsequently began to furnish ma-
terial for such erection.

ArprrAL from the district court of Hall county. Heard
below before THOMPSON, J. Reversed.

Charles (. Ryan, for appellants.

References: Holmes r. Hutching, 38 Neb. 601;. Phillips,
Mechanics’ Liens 386; 2 Jones, Mechanics’ Liens 1389;
Simpson v. Murray, 2 Pa. St. 76; White Lake Lamber Co.
v. Russell, 22 Neb. 129; Chappell v. Smith, 40 Neb. 579;
Badger Lumber Co. v. Mayes, 38 Neb. 830; Henry & Coats-
worth Co. v. Fisherdick, 37 Neb. 207; Congdoi v. Kendall,
53 Neb. 282; Hocagland v. Lowe, 39 Neb. 397; Bolhn Mfy.
Co. v. Kountze, 30 Neb. 719; Buchanan v. Selden, 43 Neb.
559; Weir v. Thomus, 44 Neb. 507; Great Western Mfq. Co.
v. Hunter, 15 Neb. 37; Swift v. Thompson, 9 Conn. 63; Allen
v. Mooney, 130 Mass. 155; Carpenter v. Walker, 140 Mass.
416; I'irst Nat. Bank r. Elmore, 52 Ia. 541; Tifft v. Horton,
53 N. Y. 377; Phillips, Mechanics’ Liens sec. 174 et seq.;
Ballou v. Black, 17 Neb. 389; Central Loan & Trust Co. v.
O’Sullivan, 44 Neb. 834; Hansen v. Kinney, 46 Neb. 208.

Abbott & Caldwell, for appellant Durkee, * #Z730~

References: Great Western Mfg. Co. v. Hunter, 15 Neb.
37; Dewing v. Congregational Society, 13 Gray [Mass.] 414;
Howes v. Reliance Wire Works Company, 46 Minn. 44;
Suweet v. James, 2 R. 1. 270; Jones v. Keen, 115 Mass. 170;
Wilson v. Sleeper, 131 Mass. 177; Badger Lumber Co. wv.
Mayces, 38 Neb. 822; Chapman v. Brewer, 43 Neb. 890; Noll
v. Kenneally, 37 Neb. 879. . S s

Frick & Dolezal, for appellant Fremont Manufacturing
Company.
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R. C. Glanville, for appellees.

References: Anderson’s Law Dictionary 16; Frankoviz
v. Smith, 34 Minn. 403; Lamb v. Hanncman, 40 Ia. 41;
Skyrme v. Occidental Mill & Mining Co., 8 Nev. 236;
Schmeiding v. Fwing, 37 Mo. 78; O’Leary v. Burns, 53
Miss. 171; Pacific Mutual Life Tus. Co. v. Fisher, 106 Cal.
224; Choteaw v. Thompson, 2 0. St. 424,

W. H. Thompson, for appellee George A. Hoagland and
others. -

Ryan, C.

This action was brought in the district court of Hall
county for the foreclosure of a mortgage held by the
Grand Island Banking Company, and it obtained a de-
cree, of which neither it, nor any other party, complains.
This mortgage was upon certain real property in Grand
Island, on which the proprietor had succeeded in erect-
ing a hotel, but had not succeeded in paying the me-
chanics’ liens and mortgage indebtedness thereby ren-
dered unavoidable. It is not essential, and would be
simply confusing, to describe many of these, for no one
asks to have them placed in a class senior or junior to
that in which they were placed by the *district court.
The appellants are Charles T. Durkee and the I'remont
Manufacturing Company,whose appeals present the same
question, and Samuel A. Peterson and George A. Packer,
who, as joint mortgagees, hold but a single interest liti-
gated. The appellee whose priority is challenged is the
Chicago Gas & Electric Fixture Manufacturing Company.
This appellee was placed in the first class, Peterson and
Packer were alone placed in the second class, and Durkee
and the Fremont Manufacturing Company were placed in
the third class, and in this order the respective priori-
ties of these parties were established by the decree ap-
pealed from. The mortgage to Peterson and Packer was
made while the hotel was in course of erection. and was



652 - NEBRASKA REPORTS. [VorL. 57

Grand Island Banking Co. v. Koehler.

filed for record April 28, 1893. The rule enforced in
Henry & Coatsworth Co. v. Fisherdick, 37 Neb. 207, for de-
termining priorities as between claimants under the me-
chanics’ lien law and the holders of mortgages made
while the building was in course of erection is accepted
by all parties; but it is claimed by Durkee and the Fre-
mont Manufacturing Company that there are circum-
stances which entitle them to a better standing than that
rule would give them. As the contention of these two
parties and the facts upon which that contention is based
are practically the same, we shall let thé facts in one case
represent both, and so describe them.

Charles T. Durkee alleged that on October 10, 1892, he
entered into a written contract with Gustave Koehler,
the proprietor of the hotel building in course of erection,
by the terms of which contract Durkee undertook to fur-
nish the tin-roofing, steel ceilings, copper and iron cor-
nices, bay-window trimmings, copper finials, crestings,
galvanized iron cornices, gutters, and conductors that
should be necessary in and about the construction and
completion of the hotel building, for all of which he was
to receive $2,435. There were extras furnished, but the
balance, because of payments found by the court, was
$1,002.14. The debit items of the account attached to
the claim filed’ for a mechanic’s lien were as follows:

“1893. Aug. 25.
To work, labor, and material on building, as

per original contract .................... $2,435 00
To extra iron ceiling in office saloon, reading

room, and Iunch room, agreed value. . ..... 400 00
To extra copperwork...................... 30 00
To extra tinning and work.................. 60 00
To metal tileextra......................... 26 00

$2,951 00”

On the face of the above statement it would seem un-
questionably true that the mortgage to Peterson and
Packer should have precedence over the lien of Durkee.
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He, however, insists that he began the manufacture of
the copper cornices, finials, ete., in I"ebruary, 1893; that
these were suitable for no other building than that hotel
for which they had been designed; that it was necessary
thus early to commence the manufacture of them that
they might be ready when needed, and that, therefore,
the priority of Durkee as for labor done. should date from
the commencement of the work in I'ebruary.

In Badger Lumber Co. v, Muayes, 38 Neb. 822, there was
used, with reference to facts resembling those under con-
sideration, the following language: “It is probable that
* % * in a contest between a lienor and mortgagee
the time when the material in its manufactured form
was delivered upon the premises should be considered
the time when the lien attached. So if, in this case, the
evidence showed that the mortgage of the New Hamp-
shire Fire Insurance Company was executed before any
delivery of the manufactured material upon the premises,
it would appear unjust to give the plaintiff priority of
lien, although lumber may have been delivered for the
purpose of manufacturing at the planing mill before the
mortgage was made. The notice to subsequent lienors is
derived from the condition of the premises (Henry &
Coatsworth Co. v. IMisherdick, 37 Neb. 207; Holmes v. Hutch-
ins, 38 Neb. 601); and it would seem too much to require
of a mortgagee that he should not only take notice of
what was actually going on upon the premises, but
should also investigate as to whether or not materials
had been purchased for an improvement and had been
delivered elsewhere.” Counsel for Durkee insist, how-
ever, that the above quoted langnage was with reference
to the delivery of raw material at a planing mill for man-
ufacture into blinds, doors, etc., whereas Durkee’s claim
was for work for the bunilding on the raw material, and,
therefore, that the lien commenced from the comimence-
ment of this work. But what is raw material? Is it the
copper ore upon which Durkee's employés expended their
gkill; and if so, why? Before this ore reached I'remont
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it had been mlned and freed from impurities, and it had
been transported hundreds of miles. Strictly speaking,
it ceased to be raw material when it was removed from
its bed. Every manipulation it thenceforward under-
went tended to increase its value. If Durkee can avoid
the effect of the rule in Badger Lumber Co. v. Mayes, supra,
as he seeks to, why could not the lien be still further
antedated by referring its origin to the time when the
ore was first mined? Under section 1, chapter 54, Com-
piled Statutes, liens are given to any person who shall
perform any labor or furnish any material, ete. 1f the
word “labor” is to be held to embrace all the value of the
material furnished except such as is strictly raw ma-
terial, then the word “material,” as applied to lumber,
must be restricted to trees standing in the forest, ore in
the mines, ete. But in the very nature of things the latter
in that condition could not be furnished in Nebraska.
It is very clear that the statute has left no room for this
difficulty, for it gives a lien in two classes of cases: one
where labor has been done, the other where material, not
necessarily raw material, has been furnished. When
Durkee filed his claim for a lien, he recognized this dis-
tinction, and very properly claimed simply for the manu-
factured material furnished by delivering it on the prem-
ises. Neither he nor the IFremont Manufacturing Com-
pany can be advanced from the class in which they were
placed by the district court.

The Grand Island Plumbing Company, having com-
plied with the provisions of the statute with reference to
filing its claim for a lien, assigned that elaim to the
Chicago Gas & Electri¢c Supply Company, the appellee
hereinbefore specially referred to. The first item sup-
plied in this account was the furnishing and putting in
of some galvanized pipe, a globe valve, a nipple, and a
couplihg. These, it was testified, were necessary to con-
nect with the city water main, and it was further testi-
fied that when completed this was paid for. The date
of this item was April 15, 1893. The next item in the
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account attached to the claim filed for a lien was for
sheet lead, and it was of date May 2, 1893. The mortgage
to Peterson and Packer, as already noted, was filed for
record April 28, 1893, so that this mortgage, under the
rule already invoked, would seem entitled to preference.
But it is said the sheet lead had been ordered before
April 28, 1893. This could make no difference, for, as we
have already seen, the date of the furnishing must gov-
ern. In this case the sheet lead had to be ordered from
Chicago, and because of the delay incident to lodging
the order and transmitting the material, it reached
Grand Island after the mortgage to Peterson and Packer
had been filed. It was, nevertheless, not furnished until
subsequent to the filing of this mortgage, and therefore
is not available against it. The next item is in August,
and from thenceforward the items run into November.
The district court evidently regarded this as a running
account from the date of the item amounting to $29.15.
Whether or not an account is a running account, or, as
counsel for the gas and electric company insist, the items
should be tacked, is largely eoverned by the intention
of the parties as evidenced by their conduect. In this
case the first item was separately ordered and paid for.
It is clear the parties did not by this transaction intend
to open a continuous account. The sheet lead was for
use under pillars, and had no reference to the material
described in the first item; therefore, could neither vary,
control, nor extend it. The account, therefore, should
only be deemed to have originated, at best, on May 2,
1893, and hence this claim should be placed in the third
class—otherwise the classification of the district court,
we think, was correct.

There was a contention as to whether certain saloon
fixtures were personal or real propert y. We are not at
all confident that we could add to public general knowl-
edge any new or valuable information by describing the
appearance or functions of what seem to be the ordinary
equipments of a saloon. We shall therefore refrain from
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the attempt. On the evidence submitted it was found
that these were parts of the real property, and we are
satisfied to accept the judgment of the district court in
respect thereto. On the appeal of Peterson and Packer
against the lien of the Chicago Gas & Electric Supply
Company the judgment of the district court is reversed,
and the cause is remanded with instructions to the dis-
trict court to enter a decree conformable with the views

above expressed. :
REVERSED AND REMANDED.

HARRISON, C. J., not sitting.

EDMOND GRORGE V. STATE OF NEBRASKA,
FILEp FEBRUARY 9, 1899. No. 103356.

Receiving Stolen Cattle: ConvicTioN: EVIDENCE. The evidence in
this case stated, and held insufficient to sustain the verdict of
the jury.

ERROR to the district court for Cherry county Tried
below before KINKAID, J. Rerersed.

J. Wesley Tucker, for plaintiff in error.

References: Maxwell, Criminal Procedure 383; Wal-
bridge v. State, 13 Neb. 236; Sumner v. State, 5 Black?.
[Ind.] 579; Commonwealih v. Webster, 5 Cush. [Mass.]
296; 1 Greenleaf, Evidence secs. 33, 34,

C. J. Smyth, Attorney General, and KEd P. Smith. Deputy
Attorney General, contra.

Ryax, C.

In the district court of Cherry county Edmond George,
in the first count of an information, was charged with
unlawfully and feloniously taking, stealing, and driving
away four cattle of the aggregate value of $100. 1In the
second count of said information it was charged that on
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or about October 7, 1897, the said George, in said county,
did unlawfully and feloniously receive the same cattle,
of the same value as were described in the first count, as
then and there lately stolen and driven away, with the
intent on the part of said George to defraud the owners
of said cattle, the said George then and there well know-
ing that all of said cgttle had been stolen. There was a
conviction on the second count, whereupon there was
judgment that George be imprisoned in the penitentiary
for the term of five years and pay the costs of the prose-
cution. To reverse this judgment he has prosecuted
error proceedings in this court. One of the assignments
in his petition in error is that the evidence does not sus-
tain the verdict, and in the view we take it will be un-
necessary to consider any other assignment.

Omne of the owners of the cattle alleged to have been
stolen testified that he missed said cattle October 6 or 7,
1897; that he saw the accused at the ranch of witness in
the latter part of September, 1897; that the accused was
then riding a gray horse and another horse of the same
color was following; that accused watered the horses at
the water-trough of the witness; that the horse which was
following the horse the accused was riding stopped at
the hay of witness, whereupon the accused asked a son
of witness to drive said horse away. This witness, a day
or so previous to the date above referred to, had seen a
person whom he believed to be the accused riding one
gray horse and leading another along or near Fairfield
creek, which is near the ranch of witness. This is the
substance of the evidence relied upon to show that the
accused had felonious intentions with reference to the
cattle before they were stolen.

It was testified that one of the cattle, before the theft,
was branded with a circle U on the right side, another
was branded with a circle U on the left side; another had
the letters I' J on the right hip, and, it seems, the other
was branded with the figures 13. About six weeks after
the cattle were missed at the ranch they were found by

46
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their owners at the ranch of Mr. Carr, a mile west of
Springview, in Keya Paha county. The brands had,
meantime, been changed. It was shown by the evidence,
without contradiction, that the cattle had been brought
to the farm of Mr. Carr by Mr. Lamoreux, who had pur-
chased them October 9, 1897, from the accused. Mr.
Lamoreux, at the time of this purchase, was living on
the Sioux Reservation, in South Dakota, and the pur-
chase of the cattle by him was at his home. The brands
at that time, he testified, had been altered. The same
afternoon of his purchase Lamoreux placed these cattle
among other cattle, and with the whole bunch thus made
up started to go to Springview, in Keya Paha county.
The cattle he had bought of George he did not ship at
Springview, as he did the remainder of the lot, but left
them with Mr. Carr, where they were afterward found
by the owners and reclaimed. From this evidence it
seems clear that some one stole these cattle and altered
their distinctive brands. The conviction of George, how-
ever, was not of larceny but of purchasing stolen cattle,
knowing them to have been stolen. I‘rom this convic-
tion we are bound to assume that a person other than
George had been guilty of larceny, and that George’s con-
nection with the transaction began after the theft had
taken place. Let us now consider what evidence there
was to show how, when, and where George purchased as
the jury found he did.
. The accused was sworn on his own behalf and testified
that previous to October 4, 1897, he had been told by
Chris Colombe, who resided on the Sioux Reservation,
that the said Colombe was desirous of hiring a hand; that
on October 4, aforesaid, accompanied by Eugene Myers,
who proposed to hire to Colombe, the accused started to
go from near Sparks, in Cherry county, to the ranch of
Colombe; that when they had passed beyond the state
line about sixteen miles the accused and Myers fell in
with Chris and David Colombe at the intersection of two
highways; that while these four persons were talking,
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a man by the name of Joe Cross came up one of the roads
driving five head of cattle; that Cross offered to sell the
cattle; that after some negotiations the accused pur-
chased them for $85, which he then and there paid Cross;
that at that time the accused did not motice that the
brands had been worked over; that Cross, upon receiving
payment, made a bill of sale of the cattle to the accused;
that the accused had never seen Cross since that time;
that after purchasing the cattle the accused and Myers
took the cattle to Chris and David Colombe’s ranch and
kept them there five days, at the end of which time the
accused sold them to Lamoreux. Ed Colombe was sworn
and testified that Joe Cross was well known to witness
and had worked for witness’ father about ten years off
and on; that witness was acquainted with the handwrit-
ing of Cross, and that the bill of sale made to the accused
had, in the opinion of witness, been executed by said
Cross. There were two witnesses who testified that they
were well acquainted with the region about the Rosebud
Agency, where it was claimed Cross had been living, and
that they never heard of such a man. Eugene Myers
testified that he went with the accused from Cherry
county to the ranch of the Colombes on October 4, 1897,
but that neither the accused nor himself saw or drove
any cattle at that time, and that the accused did not buy
any cattle of Cross, or any one else, on that trip.

In brief, the above was all the cvidence offered by
either side, and while the contradictions of the testimony
of George might lead to the conclusion that he was very
unreliable as a witness, it does not follow from these con-
tradictions that the jury were justified in finding that he
purchased the cattle in Cherry county, Nebraska, as
charged in the count of the information on which he was
convicted. On this, the essential proposition, there was
no evidence to justify the verdict, and the judgment
thereon rendered is reversed.

REVERSED AND REMANDED.
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JrroME H. SMrTH, APPELLANT, V. C. C. NEUFELD ET
AL., APPELLEES.

FILED FEBRUARY 9, 1899. No. 8705.

1. Homestead: REMOVAL oF CrLoup. Equitable relief may be granted
for the removal from a homestead of the apparent lien of a
judgment on the theory that such lien, though only apparent,
is a cloud upon the owner’s title.

2. . PLEADING. A general demurrer was improperly

sustained to a petition wherein were allegations that plaintiff had
succeeded to the homestead rights of his grantor and that such
rights were within the statutory limits defining homestead ex-
emptions, though such homestead rights were asserted with
reference to but a portion of an entire 320-acre tract, and the
prayer of the petition was for equitable relief as against the
apparent liens ot certain described ordinary judgments which
had been rendered against the said grantor while he was en-
titled, as owner of the land, to the statutory homestead exemp-
tion invoked by plaintiif.

APPEAL from the district court of Hamilton county.
Heard below before SEDGWICK, J. Reversed.

Hainer & Smith, for appellant.

TReferences: Roberts v. Robinson, 49 Neb. T17; Corey v.
Plummer, 48 Neb. 481; Mansficld v. Gregory, 11 Neb. 297;
Galicay v. Malchow, 7 Neb. 285; Dorsey v. Hall, T Neb. 460;
Berkley v. Lamb, 8 Neb. 399; Hoy v. Andergon, 39 Neb. 386;
Mundt v. Hagedorn, 49 Neb. 409; Giles v. Miller, 36 Neb.
346; Schriber v. Platt, 19 Neb. 625; Buwmann v. I'ranse,
37 Neb. 807; [looper v. Custetter, 45 Neb. 67; Lueth v. Leary,
23 Neb. 267.

Stark & Day, contra.

References: 1 Black, Judgments (1891 ed.) secs. 359,
366, 400; St. Joseph Mfq. Co. v. Daggett, 84 I11. 556; Waples,
ITomestead & Exemptions, p. 23, par. 13, p. 208, sec. 1.
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Ryax, C.

In this case there were two defendants in the district
court of MHHamilton county. A demurrer to the petition
filed by cach of them was sustained, and accordingly
there was a judgment in their favor, from which plaintiff
has appealed. This involves a consideration of the aver-
nments of the petition, which we shall now uandertake.

Jerome 1L Smith, the plaintiff, alleged in his petition
that on October 23, 1894, and for more than five years
prior to that date, Tobias Voth was the owner in fee sim-
ple of five separately described governmental subdivis-
ions of land in ITamilton county, of which the aggregate
area was 320 acres; that during all of said five years
Voth, the head of a family, lived on said land and tilled
it as a single farm; that while Voth was the owner and
in the possession of said land he and his wife mortgaged
it as an entirvety to secure the payment of $3,300 to one
person, to secure the payment of $900 to another, and the
payment of $388.60 to plaintiff, in addition to which
mortgages said Voths made another mortgage on the
same property to secure the sum of $2,000 to still another
person; that in September, 1894, default having been
made in the payment of these mortgages, proceedings
were begun for the foreclosure of the $3,500 mortgage,
in which with said Voths the said Smith was made a de-
fendant, and that at said time there was due on all the
mortgages the aggregate sum of $7,000. It was further
alleged in the petition that the value of said land never
exceeded $7,300, and that Voth in said land had an in-
terest outside the mortgages of not to exceed $300; that
there was at said time a lien on the land of $34.40 for
taxes, and that Voth and his wife, for the purpose of end-
ing the foreclosure proceedings and procuring the liens
10 be satisfied on said land, on October 23, 1894, sold the
sawe to plaintiff for the agreed consideration of $7,300,
the full fair value of the same, and on the day thereafter,
to-wit, October 24, 1894, conveyed said land to plaintiff
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by a warranty deed, in which they recited that Jerome
H. Smith, the grantee, had assumed and agreed to pay as
part of the consideration the $3,500 mortgage, the £900
mortgage, the £388.60 and the $2,000 mortgage, and in
his petition plaintiff alleged, independently of the recita-
tions of said deed, that the assumption of payment was
as above receited, and also that plaintiff assumed the pay-
ment of $34.40 in taxes as part of the consideration.
Plaintiff, morcover, averred that he paid as the balance
of the consideration for said conveyance the sum of
%267.10 in cash to Tobias Voth. e furthermore alleged
that the said Voth, at the time of said conveyance to
plaintiff, was entitled to the homestead exemptions al-
lowed by the laws of this state to a head of a family, and
that said excess in value over and above the amount of
said incumbrances was likewise exempt under the laws
of this state, which excess plaintiff alleged had been con-
veyed to him in consideration of its value paid to said
Tobias Voth as above described. The relief sought was
that the judgment based upon debts not secured by
mortgage, mechanic’s, laborer’s, or vendor's lien, con-
fessed by Voth in favor of the defendants October 23,
1894, and which were apparent but not actual liens on
said land as against the rights of pleintiff, might be de-
creed not to be binding on said land; that the ¢loud cast
upon plaintifi’s title by cach of said judgments might be
removed, and that defendants might be enjoined {rom
¢nforcing either of said judgments against the land pur-
chased by plaintiff for Voth.

There is in argument a considerable stress laid upon
the proposition that one eighty-acre tract was not con-
‘tiguous, for the reason that, with the nearest tract, it
had but one point, the center of a section, in common.
We shall not specially consider this feature, for the rea-
son that there were in all 320 acres, and as the statute
exempts but 160 acres as a homestead, there was one 160-
acre tract which was not homestead in character. A
consideration of the eighty-acre tract not contiguous,
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upon the theory of defendants in error, would be impor-
tant only as showing that said eighty-acre tract is not
within the terms of exemption of the homestead statute,
and this same proposition is involved in the existence of
160 acres outside the homestead tract.

By the petition it was shown that Voth had a float
exemption right to the extent of 160 acres in a tract of
320 acres. Under the provisions of chapter 36, Com-
piled Statutes, he was entitled to have set off to him as a
homestead 160 acres, equal in value, above incumbrances,
to $2,000. As there were incumbrances of the sum of
$7,000, he could require that the 160 acres which he had
not procured to be segregated as a homestead should be
first sold in satisfaction of the $7,000 incuunbrances rest-
ing on the entire tract. Tested by the averments of the
petition, this would leave unpaid such an amount of mort-
gages that, to satisfy them and the taxes, there would
be absorbed the entire value of the homestead quarter-
section, lacking $267.10 in value. It isnot material that
to arrive at this result it is necessary to take into con-
sideration the steps we have indicated, first, that the
debtor had the right to have first sold the quarter-section
which he did not select as his homestead, and second,
the status of his homestead quarter-éection as affected
by the balance of mortgages and taxes not paid by the
gale of the non-exempt quarter. When in the above or-
der of procedure we reach the point at which the debtor
has but 160 acres in which he claims homestead rights
as above indicated, he has the same rights of homestead
exemption with reference to it that he would have had
if he had never been the owner of more than that particu-
lar quarter-section. We are not determining that the
judgments, ordinarily, would not be liens on a portion
of his 320-acre tract, for, under the averments of the peti-
tion, that question is not involved. Under the facts ad-
mitted by the demurrer other considerations have been
eliminated from the case, and our concern is alone with
the value of Voth's homestead right, which was equal



664 NEBRASKA REPORTS. [Vor. 57

Smith v. Neufeld.

to $267.10. If he had owned but 160 acres of that value,
there is no room for doubt that he would have been en-
titled to a decree by which the apparent lien of the judg-
ments would have been removed. (Corey v. Schuster, 44
Neb. 269.) If he had but 160 acres of less value than
$2,000, he could have conveyed it to Smith free from liens
of the judgments against him. (Corey v. Plummer, 48
Neb. 481; Corey v. Schuster, supra.) The same rvesult fol-
lows where the value of the 1G0-acre tract, after the de-
duction of mortgage and other incumbrances, is less than
$2,000. (Hoy v. Anderson, 39 Neb. 386; Prugh v. Ports-
mouth Savings Bank, 48 Neb. 414.) This last proposition
is thus discussed in Bank of Bladen v. David, 53 Neb. 608:
“But it is contended that, when the land lost its home-
stead character, it became liable for the satisfaction of
the bank’s judgment. A sufficient answer to that con-
tention is that it was not then the property of the judg-
ment debtor. The conveyance which vested the title in
Mrs. David infringed none of the legal rights of David's
creditors. It was valid when made. It was not vitiated
by Mrs. David’s subsequent change of domicile. It is
valid still. Even Jove himself could not change the na-
ture of a past transaction.” In Horbach v. Smiley, 54 Neb.
217, it was said: “The provisions of the existing home-
stead act exempt from forced sale upon execution or at-
tachment a homestead not exceeding in value $2,000; and
a judgment recovered against the owner thereof is not
a lien thereon, even after the sale and abandonment of
the homestead.” These cases recognize and enforce the
right of the judgment debtor to sell his homestead so as
to vest in the grantee the title divested of ordinary judg-
ment liens. As we have seen, the existing conditions,
under the averments of the petition, are as though the
judgment debtor had title to only 160 acres, subject to
mortgages to such an amount in the aggregate that his
real interest was of much less valpe than $2,000. The
plaintiff, under such circumstan‘ces, we conclude, took
the title free from the lien of the judgments of the de-
fendants,
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It is. however, urged by the appellees that, in any
event, the appellant had no standing to invoke the
equitable powers of the court. If it was necessary to
refer to the adjudications of courts of other states to
sustain the holdings of this court on this point in Corey
v. Schuster, supra, Corey r. Plonmer, supra, and Hoy v.
Anderson, supra, that support would be found in Conklin
v. Foster, 57 111, 104, Irwin v, Lewis, 50 Miss. 363, Netchin
v. McCarley, 26 8. Car, 1, Swith v. Zimmerna, 85 Wis.
542, and Webb r. Hayner, 49 Fed. Rep. 601, wherein the
right to equitable relief against the apparent cloud upon
homestead rights created by a judgment is expressly
recognized. The judgment of the district court is re-
versed and the cause is remanded for further proceed-
ings.

REVERSED AND REMANDED,

STANDARD O1L CoMPANY V. O1Tr0 HOXESE ET AL,
T1LED FEBRUARY 9, 1899. No. 8624,

1. Guaranty. Where goods were sold and paid for fo an amount
in excess of $300 by the party referred to in a written guaranty,
and the action was for a balance of his account of less than
$300 not paid, the guarantors arve liable therefor on their guar-
anty, which was in the following language: “We do hereby
guaranty the payment of any purchases of oil he may make
of your company within the next year, to an amount not ex-
ceeding $300.”

PartsxeErsnir: Urtea VIRES: PLEADING. A general de-
murrer to a petition in which it is averred that the defendants,
as a partnership firm, executed a certain guaranty, impliedly
admits the existence of the power to make such guaranty, and
it will not, under such circumstances, be assumed that the mak-
ing of the guaranty was ultra vires.

. ACCEPTANCE: NoTicE. The party to whom a guaranty of
payment for goods to be sold in the future is addressed is not
required to notify the guarantor of the acceptance of such
guaranty in advance of extending the proposed credit thereaon,
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Error from the distriet court of Cedar county. Tried
below before Norris, J. Reversed.

John Bridenbaugh, for plaintiff in error.

References: Tootle v. Elgutter, 14 Neb. 158; Rindge v.
Judson, 24 NX. Y. 64; Tuussig v. Reid, 145 11, 488; Gutes v.
MeKee, 13 NU Y. 2825 Rice v. Loomis, 139 Mass. 3025 9 Am.
& Eng. Ency. Law 77; Wilcoe v. Druper, 12 Neb. 138;
Lawrence v. McCalmont, 2 How. [U. 8.] 426; Hawryreace .
Smee, 6 Bing. [Eng.] 244.

J. C. Robinson, contra.
)

References: Brandt, Suretyship & Guaranty [2d ed.]
sec. 93; Bank of Commcerce v. Selden, 3 Minn. 99; Sel-
den v. Bank of Comunerce, 3 Minn. 109; Osborne v. Stone,
30 Minn, 23; Leri ». Latham, 15 Neb. 509; 2 Dan-
iel, Negotiable Instruments [1st ed.] 660; Winnebago Pa-
per Mills v. Tracis, 58 N. W. Rep. [Minn.] 86; Crane Co.
v. Specht, 39 Neb. 123; Lininger v. Webb, 51 Neb. 10; Co-
lumbus Sewer Pipe Co. v. Gunser, 25 N. W. Rep. [Mich.]
377; Morgan v. Boyer, 39 0. St. 324; Birdsall v. Heucock,
32 O. St. 177; Schwartz v. Hymman, 14 N. B. Rep. [N. Y.]
447; Smith v. Van Wyck, 40 Mo. App. 522; Historical Pub-
lishing Co. v. La Vaque, 66 N, W. Rep. [Minn.] 1150,

Ryaxn, C.

This action was brought on a written guaranty, and,
a general demurrer of each of the. defendants to the pe-
- tition having been sustained, this error proceeding brings
up for review the correctness of the ruling whereby the
petition was held not to state a cause of action.

It is first urged by the defendants in error that the
guaranty sued upon was signed by a partnership firm,
and that as a firm it was incapable of becoming surety.
The demurrers impliedly admitted the truthfulness of
each averment of the petition, and therein it was alleged
that the firm, as such, exccuted and delivered the guar-
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anty sued on, and that on the faith of the guaranty credit
had been extended and goods had been sold by plaintift.
Under these conditions we do not feel warranted in hold-
ing that the guaranty was not executed. There might
have been circumstances under which the firm would
have possessed power to execute the gnaranty sued on,
and we must assume, under existing conditions, that the
power existed in this instance, for, otherwise, the exe-
cution of the guaranty was impossible.

It is next insisted that the petition failed to state that
there was notice of the acceptance of the guaranty by
the company in whose favor it was made. This propo-
sition has been settled adversely to the contention of the
defendants in error. (Wilcox: v. Draper, 12 Neb. 138; Klos-
terman v. Olcott, 25 Neb. 382.)

The guaranty sued on was in the following language:

“HARTINGTON, NEB., Dec. 1, 1893.
Standard Oil Co., Omaha, Neb.—GENTLEMEN: Mr. A. L.
Lively has been established in this city as an oil peddler
for past, and during the whole of that period he has
conducted himself in such a manner as to secure the re-
spect and confidence of his fellow-citizens and to estab-
lish his reputation as an energetic and prudent man in
business operations. His capital at the commencement
of this venture was about $1,200. He is now generally
estimated by our citizens to be worth about $1,200. As,
however, you are not acquainted with him, we willingly
do, and do hereby, guaranty the payment of any pur-
chases of oil he may make of your company within the

next year, to an amount not exceeding $300.
“Yours respectfully, . Homse & MorTex.”

It was alleged that, ending with April 5, 1894, plaintiff
sold oil to Lively to the amount in value of $833.51.
There were credits in the petition of the aggregate
amount of $557.34, leaving the balance sued for of
$296.17. It seems to have been held by the district court

that the guaranty was exhausted when, as shown by the
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averments of the petition, there had been sold and paid
for an amount of oil of the value of $300. The contention
of the plaintiff in error is that the guaranty was for any
amount that Lively might fail to pay for to the extent of
$300, provided only that the sales should be made within
the year from the date of the guaranty.

It is provided by section 341, Code of Civil Procedure:
“When the terms of an agreement have been intended
in a different sense by the parties to it, that sense is to
prevail against either party in which he had reason to
suppose the other understood it.” If the language of
the guaranty, with reasonable clearness, expresses a cer-
tain intention of the guarantor, we are of the opinion
that such intention should prevail irrespective of the rule
attempted to be invoked that the liability of a surety is
one strictissimi juris, for it is not assuming too much to
presume that the guarantor had reason to suppose that
the Standard Oil Company would understand its letter
in its ordinary sense. The guaranty, in effect, was the
same as if it had read, we do hereby guaranty the pay-
ment of an amount not exceeding $300 of any purchases
of 0il he may make of your company within a year. The
restriction in amount was with reference to payment.
The restriction of time was applicable to purchases. In
Tootle v. Illgutter, 14 Neb. 138, the language was: “Please
let Mr. John Newman have credit for goods to the
amount of $100, and for the payment of which I hold my-
self responsible.”” In that case it was insisted that the
guaranty should be construed as though it was with ref-
erence to a credit for goods of the value of $100, and no
more, but it was held that the limitation was with vef-
erence to the amount of the lability to which the guar-
antor was willing to subject himself, and did not neces-
sarily limit the sales to that amount. A case specially
relied on by the defendant in error is Historical Publishing
Co. v. La Vaque, 66 N. W. Rep. [Minn.] 1150, in which the
guaranty was in this language: “Deec. 9, 1892.—-Histori-
cal Publishing Co., Philadelphia—Gentlemen; I request
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that should Jesse I. Jellison, of Duluth P. O., Minn.
state, order books from you at any time within two
months from the date of this letter of credit, that you
ship the same to his order; and I hereby obligate myself
to see that they are paid for within thirty days after the
books arrive at destination, provided that Mr. Jesse L.
Jellison should fail to pay and the amount of the bill does
not exceed $100.” Jellison ordered and received books
of the value of $217.20 within the specified period, and
he paid to plaintiff $111.20, or $11.20 in excess of the sum
of $100 for which defendant agreed to become liable
should Jellison default. The court used this language
in disposing of the case: “Construing the writing fairly,
it authorized credit to be extended in the sum of $100,
and no more, and defendant only guarantied the pay-
ment of an indebtedness incurred not in excess of that
amount.” There was a very clear justification of this
holding in the language of the instrument, for there was
therein a proviso that the amount of the bill should not
exceed $100. The court held that while there were two
items sold at different times, yet that the history of these
transactions constituted but one bill, and that as the
guaranty limited the liability of the guarantor to one
bill not in excess of $100, his liability was with refer-
ence to the first indebtedness of $100 contracted, and
that, when this $100 was paid, the guarantor’s liability -
ceased. In effect, the guaranty itself was as if, in the
case under consideration, the limitation had been with
reference to purchases not exceeding $300 in amount.
The construction adopted was the natural construction
of the proviso that the amount of the bill should not ex-
ceed $100, for, as already indicated, the word “bill” im-
plied simply a description of the sales, and thus by apt
words the limitation was to the amount to be sold. This
definite limitation is lacking in the case under considera-
tion, and this difference in the phraseology serves to illus-
trate more forcibly the correctness of our construction
of the language employed in the guaranty under consid-
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eration in the case at bar. The demurrers should have
been overruled, and accordingly the judgment of the dis-
trict court is reversed.

REVERSED AND REMANDLED.

BRISTOL SAVINGS BANK, APPELLEE, V. EMMETT E. I'IELD
BT AL., APPELLANTS.

FILED FEBRUARY 9, 1899. No. 8708.

Judicial Sales: DECREE SELF-OPERATING. A decree of the district
court directing the sale of real property to be made by the
sheriff need not be supplemented by a formal order of the
clerk of the district court to give efficacy to such decree.

APPFAL from the district court of Buffalo county.
Heard below before WESTOVER, J. Affirmed.

B. O. Hostetler, for appellants.

References: Nebraska Loan & Trust Co. v. Hamer, 40
Neb. 282; Hooper v. Custetter, 45 Neb. 67; Burkett v. Clark,
46 Neb. 466.

Dryden & Main, contra.

References: [Rector v. Rotton, 3 Neb. 171; Fricd v.
Stone, 14 Neb. 402.

Ryax, C.

This is an appeal from an order of confirmation of a
sale made under the authority of a decree of foreclosure
entered by the district court of Buffalo county. In this
decree there were directions with respect to the enforce-
ment of its provisions, as follows: “That said premises
be sold, and an order of sale shall be issued to the sheriff
of Buffalo county, Nebraska, commanding him to sell
the above described premises as upon execution,” and
“that he shall execute to the purchaser of said real estate
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a good and sufficient deed of conveyance therefor and put
such purchaser in the actual possession of said prem-
ises.” It is urged, in argument, that the above quoted
language required that an order of sale issue to authorize
the sheriff to act, and that without a formal order of the
character indicated the sheriff was without authority
to sell. The sheriff had a certified copy of the decree
upon which he relied as his authority to make the sale,
and in this we think he was clearly justified. In Mec-
Kinley-Lanning Loan & Trust Co. v. Hamer, 52 Neb. 709, it
was pointed out that the issuance by the clerk of a for-
mal order to supplement the provisions of the decree
was entirely unnecessary. The sheriff was acting in this
matter merely as the agency of the court, and this agency
would not have been strengthened, or better evidenced,
if the clerk, as such, had directed the sheriff to carry out
the decree directing a sale. The judgment of the dis-

trict court is
AIFIRMED.

B. I. STURTEVANT COMPANY V. BOHN SAsH & DoOOR
COMPANY ET AL.

<

FILED FEBRUARY 9, 1899. No. 8690.

Garnishment: MoxEY IN HANDS oF CLERK. Money about to be paid
to a clerk of the district court, to be by him distributed under
the decree of said court, cannot be reached by garnishment
process issued out of the county court against one of the dis-
tributees.

Error from the district court of Douglas county.
Tried below before FAWCETT, J. Dismissed.

John P. Breen, for plaintiff in error.

~ References: Divon Nat. Bank v. Omahe Nat. Bank, 54
Neb. 796; Drake, Attachment secs. 496, 509, 509« ; Guaither
v. Ballew, 4 Jones Law [N. Car.] 488; Weaver v. Davis, 47
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I1l. 235; Williams v. Jones, 38 Md. 555; Oppenheimer v,
Marr, 31 Neb. 811.

B. G. Burbank, contra.

Ryan, C.

The first pleading which we find in the transcript in
this case is a petition of intervention of the Dixon Na-
tional Bank, the Thompson National Bank, and the Mid-
dleborough National Bank, the claimants, by assign-
ment, of the funds sought to be reached by garnishment.
To this petition there was filed the answer of the B. I
Sturtevant Company, whereby were assailed the validity
and bona fides of the assignment relied upon by the inter-
veners. By reply the averments of the answer were de-
nied. There was a trial without a jury and a judgment
in favor of the interveners, in which judgment there was
a finding that “The garnishment proceedings of the
plaintiff herein against the garnishee, I'rank E. Moores,
are of no force and effect.” Since the B. IF. Sturtevant
Company, by its petition in error, asks the court to grant
affirmative relief against the judgment rendered by the
district” court, we cannot ignore this finding. While it
is true there was no issue joined which involved this
question, there was put in evidence by the B. I. Sturte-
vant Company the record of the earlier proceedings in
this case, which disclosed that the garnishee had been
garnished in the county court of Douglas county; that
at the time of said garnishment the garnishee was clerk
of the aforesaid district court, and had not then in his
hands the funds now sought to be reached; that within
a few hours after the garnishment there was paid to said
clerk the sum of $15,942.27, which, by a decree of the said
district court, had been ordered to be distributed among
the parties to the suit wherein the decree was entered;
that of this sum the distributive share of the Bohn Sash
& Deor Company under said decree was §3,334.17, and
that by the garnishment it was sought in the county
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court to compel said clerk of the district comt 10 pay
to the B. I'. Sturtevant Company the amount due it from
the Bohn Sash & Door Company which was evidenced by
a judgment of said county court in favor of the former
company against the latter, and was for less in amount
than the $3,334.17 above mentioned. The B. T. Sturte-
vant Company, by its own proofs, was thus shown 1o be
attempting in the -county court to hold liable as gar-
nishee the clerk of the district court for money received
and held by him under the decree of the court of which
he was clerk. Such a procedure is expressiy disconnte-

nanced in Seott v. Rolunan, 43 Neb. 618, Baker v. Peter S0N,
54 Neb. 375, and in Anheunser-Busch P)cumf/ Assnov. Hier,

52 Neb. 424. 1In the first of these three cases it was he]d
that a judgment of the district court of this state could
not be reached by garnishment proceedings before the
county court, and in the third there was nsed this lan-
guage: “The rule that personal property in custodiu 1: 918
is not subject to attachment or garnishment was adopted
for the protection of the ofﬁcer and to avoid collision of
authority and conflict of title.” The principle was then
laid down which, applied in-this case, would require the
B. I'. Sturtevant Company to intervene and seek to cs-
tablish its claim to the distributive share of the Bolmn
Sash & Door Company in the case wherein the clerk had
received it. Under these conditions we cannot grant re-

lief to plaintiff in error, and accordlnnly its petition in
error is

DISMISSED.

J..RALSTON GRANT, APPELLANT, V. WiLLiaM O,
BARTHOLOMEW, APPELLEE.

FILED FEBRUARY 9, 1899. No. 8534.

1. Pleading: ABSENCE OF REPLY: EFrECT. Though the evidence dis-
proves the material allegations of new matter in an answer,
such evidence will be disregarded, unless such new matter is
denied by a reply. (Code of Civil Procedure, sec. 134.)

47
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2. Taxation. The listing and assessment of real estate for taxation
in the name of a person then deceased do not invalidate such
assessment or the taxes levied thereon.

3. ———: EqQuavrizariox: WANT oF NoTicE. A board of county com-
missioners, sitting as a board of equalization, without notice to
the landowner and without a cowmplaint that his real estate
was assessed too low, raised the value placed thereon by the
assessor. Held, That the board was without jurisdietion and

© its action a mullity.

4. : : . Such action of the board of equalization
did not vitiate the assessment made of the property by the
assessor.

5. : : . Only so much of the tax as arose out of the

(llﬁerence between the valuation placed upon the property by
the assessor and the value attempted to be placed thereon by
the board of equalization is illegal.

€. ——: DisTRESS WARRANT. To invest a county treasurer with
jurisdiction to seize personal property for the satisfaction or
enforcement of a tax lien thereon the warrant provided by
section 83 of the revenue law must be attached to the tax list.
Reynolds v, Fisher, 43 Neb. 172, followed.

Rearty: Lravipity or OwxEr. Under our revenue law
a real estate tax is not the personal obligation of the real estate
owner. The real estate, and not the owner thereof, is liable
for its payment.

7. —

8, ———: SALE. The warrant provided by section 83 of the revenue
law to be attached to the tax list is not essential to invest a treas-
urer with jurisdiction to sell real estate for the non-payment of
taxes which are delinquent and a lien thereon.

@
-, The county treasurer’s authority and jurisdiction
to make such a sale of real estate is derived from the express
and mandatory provisions of sections 109 and 113 of the revenue
law. (Compiled Statutes, c¢h. 77, art. 1.)

10.

- WARRANT. Assuming that the warrant provided
by section 83 of the revenue law must be attached to the tax
list to invest the county treasurcr with jurisdiction to make
a sale of regl estate for delinquent taxes thereon, then a sale
made by the county treasurer, where =vch warrant was not so

attached to the tax list, \\ould be void.

11. : : —. But though such a sale would be void as
a tax sale within the meaning of the revenue law, and such sale
and subsequent statutory proceedings under it could never have
the effect of divesting the landowner’s title to the real estate
and vesting it in the purchaser at the sale, still the rule in this -
jurisdiction is that such a void sale is effective as an assignment
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14,

16.

17.

- 18,

19.

and transfer of the liens of the public to the tax purchaser and
invests him with all liens and rights which the public had

against said real estate by reason of the taxes assessed and de-
linquent  thereon.

This rule is not the creature of this court,
but 1t is founde upon the revenue legislation of the state.

¢ REVENUE Law. The theory of our revenue law is that a
purchaser of real estate at a sale made thereof for delinquent
taxes shall not lose his money. If no tax was due on the real
estate at the time of the sale, then the county is to reimburse
the purchaser the money paid. If the land was liable to taxa-
tion, and there was a legal.tax due and delinquent against the
land, then, if the tax purchaser failed to acquire a good title to
the real estate because of any violation of the revenue law or
the failure of public officers to comply with its provisions, the
Jaw declares that the sale shall nevertheless be effective as an
assignment of the public’s rights and liens against the real estate
to the attempted tax purchaser thereat.

: Trusts: CouxTiEs. The various counties in this state are
trustees of the state and the various cities, villages, and school
districts within their borders for the collection of tlu, public
revenue.

: COUNTIES. A county is a person within the meaning of
section 1, article 5, of the revenue law of 1879. (Compiled Stat-
utes 1897, ch. 77, art. 5, sec. 1.) .

¢ LIEN: FORECLOSURE BY County. Under the revenue laws

of this state a county may enforce its lien for taxes against real
estate by an ordinary foreclosure suit in a court of equity after
the taxes on such property have become delinquent and after
#he time the property becomes liable for sale for the non-pay-
ment of such taxes.

It seems that the right of a county to
mam’mm a suit in equity to foreclose the public's lien against
real estate for the non-payment of taxes thereon exists inde-
pendently of statute.

——-—t SALE. A county treasurer has mo authority to sell real
estate for the delinquent taxes of one year without including
in such sale all taxes delinquent against such real estate for all
previous years. '

: INTEREST. One who purchases real estate at a
void sale attempted to be made thereof by the county treasurer
for the non-payment of delinquent taxes thereon is entitled to
the same rate of interest upon the taxes paid by him that such
taxes were drawing at the time he paid them.
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APPEAL from the district court of Douglas county.
Heard below before DurrIn, J. Reversed.

Saunders & Macfarland, for appellant:

The burden of proof is upon the defendant. (Miller v.
Hurford, 13 Neb. 14; Adams v. Osgood, 42 Neb. 450; Towle
v. Holt, 14 Neb. 221; Dillon v. Merriam, 22 Neb. 151; Bry-
ant v. Bstabrook, 16 Neb. 217.)

The defenses alleged in the answer are technical, and
are not a defense to an action for the foreclosure of a tax
lien. (Roads v. Estabrook, 35 Neb. 297; Merriam v. Dovey,
25 Neb. 618; Otoe County v. Matthews, 18 Neb. 466.)

The decree is absolutely void for want of findings of
fact. (Doty v. Summer, 12 Neb. 378; Connelly v. Edgerton,
22 Neb. 82; Petalka v. Fitle, 33 Neb. 756.)

D. L. Thomas and W. 0. Bartholomew, contra.

References: Merrill v. Wright, 41 Neb. 351; Leavitt .
Bell, 55 Neb. 57; National Lumber Co. v. Ashby, 41 Neb.
292; Van Etten v. Kosters, 48 Neb. 152; Smith v. Davis, 30
Cal. 536; Cruger v. Dougherty, 43 N. Y. 107; McGee v. State,
32 Neb. 149; State v. Edwards, 31 Neb. 369; Morrill v. Tay-
lor, 6 Neb. 246; Morris v. Merrill, 44 Neb. 423; Thames .
Mfg. Co. v. Lathrop, 7 Conn. 550; Marsh v. Chestnut, 14 TII.
223; Ledwich v. Connell, 48 Neb. 172; Reynolds v. Fisi®r,
43 Neb. 172; Reynolds v. Mcllillan, 43 Neb. 183; Croskery
v. Busch, 74 N. W. Rep. [Mich.] 464; Van Nest v. Sargent
County, 73 N. W. -Rep. [8. Dak.] 1083; Sioux City & P.
R. Co. v. Washington County, 3 Neb. 80; Hutchinson v. City
of Omaha, 52 Neb. 345; Baldwin v. Douglas County, 37 Neb.
283; Case v. Dean, 16 Mich. 12; Cooley, Taxation 295 and
note 1, 296; Harmon v. City of Omaha, 53 Neb. 164; Smith
T Ozta/ of ()maha 49 Neb. 883; Frosh v. City of Galveston,
73 Tex. 409; Fleewllmv Pr oet”cl 80 Tex. 195; Erickson r.
First Nat. Banl, 44 Neb. 622; Scroggin v. Johnston, 45 Neb.
714; Hamilton v. Home Fire Ins Co., 42 Neb. 883; Coad o
]?md 48 Neb. 40.
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Racax, G

J. Ralston Grant brought this suit in the district court
of Douglas county against William O. Bartholomew to
foreclose a lien upon lot 28, in Horbach’s First Addition
to the c¢ity of Omaha, based on a tax-sale certificate is-
sned to Grant’s assignor by the county treasurer of Doug-
las county on June 11, 1890, pursuant to a private sale
then and there made by said treasurer of said real es-
tate for the delinquent taxes thereon for the year 1888,
said taxes and interest then and there amounting to the
sum of $29.63. Grant, in his petition, also alleged that
on June 11, 1890, and at various dates since that time,
he had paid and discharged taxes levied and assessed
upon said lot, and which were liens thercon, for years
both prior and subsequent to the year 1888, The prayer
of (irant’s petition was for an accounting of the amount
due him on his tax lien, and for the taxes paid by him
to protect such lien, and for a decree foreclusing it.
As a defense to the action Bartholomew,in his answer,
interposed, in effect, first a general denial, and then see
up, as separate and distinct defenses, certain new mat-
ter, which will be hereinafter noticed. There was no
reply filed to this answer. The district court entered a
judegment dismissing Grant’s action, and he has ap-
pealed.

1. The evidence discloses that the real estate in con-
troversy was sold to Grant’s assignor by the county treas-
urer of Douglas county on June 11,1890, at a private tax
sale for the delinquent taxes thereon for the year 1888;
that these taxes—or part of them at least—were legally
levied upon this property, were unpaid and delinquent,
and a lien upon the property; that Grant, at that time
and at various times subsequent thereto, paid and dis-
charged other taxes which had been legally levied apon
such property and were due and delinquent. The de-
cree of the district court cannot, therefore, be sustained,
unless it rests upon the allegations of new matter pleaded
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by Bartholomew in his answer as defenses to the action,
and which new matter was not denied by a reply; and
we now proceed to an examination of the new matter
set up in the answer as a defense to this action, and, in
obedience to section 134 of the Code of Civil Procedure,
shall treat these averments of new matter as true.

2. As a defense Bartholomew alleged that the real
estate was assessed in the year 1888 in the name of Ab-
ner I'rench; that he died in 1885, and therefore the as-
sessment, upon which the tax sale was based, was void.
In support of this contention Smith v. Davis, 30 Cal. 537,
and Cruger v. Dougherty, 43 X. Y. 107, are cited. In those
cases certain assessments were held void because the
property was assessed in the name of a person then de-
ceased; but the courts reached the conclusion they did
in those cases because of the peculiar language of the
revenue laws construed. The cases are not authority
here for the contention in support of which they are
cited, as our revenue law provides that no assessment
of real property shall be considered as illegal by reason
of the same not being listed or assessed in the name of
the owner or owners thereof; and no sale of real property
for taxes shall be considered invalid on account of the
same having been charged (assessed) in any other name
than that of the rightful owner. (Compiled Statutes
1897, ch. 77, art. 1, secs. 43, 136; Lynam v. Anderson, 9
Neb. 367.) The theory of our revenue law is that real
estate taxes are a charge against real estate only; that
real estate taxes are not the personal debt or obligation
of the real estate owner.

3. Another defense was that the property in contro-
versy, in 1884, was valued by the assessing officer at
$350, and that subsequently the board of county com-
missioners-of Douglas county, sitting as a board of equali-
zation, without notice to Bartholomew, raised this as-
sessment to $385. The argument is that all the 1884
taxes levied against this property were void and that
Grant, by paying the same, acquired no lien upon the
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property. There can be no doubt but that the action of
the board of equalization in raising the valuation placed
upon this property by the assessor was void. To invest
the board of equalization with jurisdiction to raise the
valuation placed upon this property by the assessor it
was essential that some one should complain to the board
that Bartholomew’s property was assessed too low, and
that he should be notified of such complaint, if a resident
of Douglas county, which he was. (Stute v. Dodge County,
20 Neb. 595; Dizon County v. Halstead, 23 Neb. 697; Statc
v. BEdwwards, 31 Neb. 369; McGec v. State, 32 Neb. 149;
Siowe City & P. R. Co. v. Washington County, 3 Neb. 30;
South Platte Land Co. v. Buffalo County, 7 Neb. 253; Com-
piled Statutes 1897, ch. 77, art. 1, sec. 70.) But it does
not follow that the action of the board of equalization
vitiated the assessment made of this property in the year
1884 by the assessor. Though the board of equalization
raised the value placed on the property by the assessor
without having acquired jurisdiction to do so, the prop-
erty is still liable for the taxes which arise out of the
valuation placed on the property by the lawful assessor.
The reason is that all property must bear its just propor-
tion of the burden of taxation; that the law has commit-
ted to the assessors of the state the authority to deter- -
mine, subject to the review and revision of the board of
equalization provided for by said section 70, the value
of the taxpayer's property for the purposes of taxation;
and in this case the board was without jurisdiction, its
action was void, and therefore it did nothing. The valu-
ation of $350 placed upon the property by the assessor
remained unaffected by the action of the board of equali-
zation, and only so much of the 1884 taxes as arise out
of the difference between the valuation placed upon the
property by the assessor and the valuation attempted
to be placed thereon by the board of equalization is il-
legal, or, in this case, one-eleventh of the 1884 tax is void.
(Webster v, People, 98 T11. 243; State v. Allen, 43 T1. 456;
Mir v, People, 72 111 2415 Mayor v. Los Angeles City Waley -
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Works Co., 49 Cal. 639; Missouri R., I'. 8. & G. R. Co. ».
AMorris, 7 Kan. 210; South Platte Land Co. v. Board of
County Oonwmsawners, 7 Neb. 253; Burlington & M. R. R.
Co. v. Bourd of County i Ommmsswners, 7 Neb. 487; Sioux
City & P. R. Co. v. Washington County, 3 Neb. 30; Chicago,
B. & Q. R. Co. v. Nemaha County, 50- Neb. 393; Spwch .
Ticrney, 56 Neb. 514.) In State v. McClurg, 27 N. J. Law
253, the rule is thus stated: “If more tax is assessed than
is authorized by law, the assessment will not be void,
but will be valid for what the law allows, and the excess
only will be remitted.” To the same, effect is Avery v.
City of East Saginaw, T N. W. Rep. [Mich.] 177.

4. Another defense was that for the year 1886 the as-
sessor valued the property in controversy at $500, and
the board of equalization, without notice to Bartholo-
mew, raised it to $550. I'rom what has just been said it
follows that one-eleventh of the 1886 taxes on this prop-
erty is void.

5. Another defense was that for the year 1888 the as-
sessor valued the property in controversy at $800, and
that the board of equalization, without notice to Bar-
tholomeyw, raised the valuation to $1,200. It follows from
what we have already held that one-third of the 1888
taxes upon this property is void.

6. Another defense is that the tax list of 1888 deliv-
ered by the county clerk to the county treasurer of Doug-
las county had no warrant attached thereto, as provided
by section 83, chapter 77, article 1, Complled Statutes
1897, and therefore the sale made of the real estate in
controversy for the taxes of said year was void for want
of jurisdiction in the treasurer to make the sale, and in
support of his contention appellee cites us to Reynolds r.
Fisher, 43 Neb. 172. In that case certain personal prop- .~
erty was assessed in 1891. The tax list for that year,
when delivered fo the county treasurer, had not the
county clerk’s warrant provided for by section 83 of the
revenue act attached thereto. Subsequently the person
faxed p]edued his pelbonal property by mortgage to
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Fisher, who took possession thereof, and thereupon the
county treasurer, claiming that the 1891 taxes and the
taxes for some of the subsequent years were liens uposn
the personal property, demanded possession of it, and,
this being refused, seized it on a writ of replevin. It
was ruled that the treasurer’s action, so far as he claimed
to be entitled to possession of the property by virtue of
the 1891 taxes, must fail. The court, speaking through
the present chief justice, said: “As there was no warrant
attached to the tax list for 1891, the treasurer had no
right to enforce the collection of the peraonaltv ax for
that year by distress or other proceedings provided by the
statutes in relation to taxes and their collection.” Ana
still discussing this feature of the case, namely, whether
the treasurer bad authority to seize the property for the
payment of the 1891 taxes, the chief justice, after quot-
ing section 83 of the revenue act, said: “The warrant
provided for in this section is the treasurer’s authority
for enforcing the collection of any and each particular
tax of the list to which it is attached when it becomes
necessary to resort to any of the proceedings provided
by law. To collect the tax, then, the warrant must be in
the hands of the collector, and, in this state, attached to
the tax list, as his authorization to institute such pro-
ceedings. If he proceeds without it, he becomes a tres-
passer. An officer of the law who makes a levy must be
empowered to do so by the proper writ in his possession.
So with the treasurer. The warrant required by the law
to be attached to the tax list is the source of the right
to use the means of collection provided by the statutes.”
It must be remembered that all this was said in reference
to the right of the treasurer to distrain the personal prop-
erty in controversy or to seize it on replevin for the taxes
of 1891. Now the revenue law (section 139) provides
“The taxes assessed upon personal property shall be a
lien upon the personal property of the person assessed,
from and after the time the tax books are received by the
collector.” The law does not make the personal taxes of
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the citizen a l]CIl upon his personal property from the
time the tax is assessed thereon, but only from the time
the tax books come into the haunds of the county treas.
urer. The personal tax list, when delivered to the county
treasurer, is analogous to a judgnient, and to enable the
treasurer to satisfy the tax—judgment—by the seizure
of the personal property of the tax debtor it is essential
that the treasurer should be armed with the tax warrant,
which in that case is his execution. In the Fisher Case
the failure of the clerk to attach his warrant to the tax
list did not divest the lien which the public had upon
the taxpayer’s property for the personal tax of 1891, and
we did not so hold. Because the clerk had not attached
his warrant to the tax list the treasurer had no execu-
tion in his possession which either authorized or com-
manded him to seize the tax debtor’s property for the
1891 taxes, and therefore his seizure of it was illegal. e
was not entitled to possession of it, and that is what we
held in the Fisher Cuse; and all that we said upon the
subject in reference to the tax warrant had reference
solely to this 1891 personal tax, to satisfy which the
treasurer had, without a warrant, without execution,
without any authority, seized the taxpayer’s personal
property. But the distinction between the Fisher Case
and the one at bar is obvious. Section 138 of the revenue
law makes the taxes assessed against real estate a lien
thereon from the first day of April in the _year in which
they are assessed until the taxes are paid. This lien does
not depend for its support upon the tax list being deliv-
ered to the county treasurer. WWhen the tax is assessed,
the lien attaches.j] If the tax is not assessed until after
April in any year, it relates back and attaches on the
first day of April-of that year. No statute in this state
exists which either commands or authorizes the county
treasurer to seize the personal property of the taxpayer
for the payment of the taxes assessed against his real
estate. No provision of law exists authorizing the treas.
urer to institute any legal proceedings for the recovery
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of a personal judgment against the owner of real estate
for his non-payment of the taxes assessed thereon. The
theory of the revenue law is that the land, and not the
landowner, is bound for the payment of taxes assessed
against real estate. The purpose of the warrant provided
for by section 83 of the revenue law is, first, to authorize
the treasurer to collect and receive all the taxes enumer-
ated in the tax list from persons who may voluntarily
pay them to him; second it is his authority, or writ in
the nature of an execution, for the seizure of personal
property for the non-payment of personal taxes. But
the authority to collect and receive a tax when volun-
tarily paid and the authority to enforce the collection of
personal taxes by some of the means provided for by sec-
tion 89 of the revenue act are very different things from
the authority and power to sell real estate for the non-
payment of taxes which are liens thereon. The revenue
law not only authorizes, but in mandatory terms com-
mands the treasurer, on the first Monday in November,
annually, to offer for sale all real estate upon which
there are delinquent taxes. This section 109 is the treas-
urer’s warrant for the sale of real estate for the non-pay-
ment of taxes, and the clerk’s warrant provided by sec-
tion 83 of the revenue act was never intended by the leg-
islature to be the treasurer’s authority for the sale of
real estate for the non-payment of taxes. The treasurer
could be compelled by mandamus to sell the real estate
for non-payment of taxes thereon according to the pro-
visions of section 109 if no warrant whatever was at-
tached to the tax list. In the case of personal property
the tax is a lien from the time the tax books are delivered
to the county treasurer. The statutory method of enforc-
ing that lien is by an actual seizure of the personal prop-
erty. To authorize the treasurer to do this he must be
armed with the clerk’s warrant, which is his execution.
The taxes are a lien upon the real estate from the first
day of April in the year in which they are assessed. One
of the statutory methods of enforcing and satisfying this

©
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licn is by a sale of the property; and to effect this sale no
seizure of the property is mnecessary, and authority to
make the sale is conferred by express provisions of stat-
ute. In support of these views see Parker v. Sexton, 29
Ta. 421; Sully r. Kuell, 30 Ta. 275; Johnson v. Chase, 30 Ia.
208; Hurley v. Powell, 31 Ta. 64; Rhodes v. Sexton, 33 Ia. 540.

Our conclusion therefore is that to invest the treasurer
with jurisdiction to seize personal property for the satis-
faction or enforcement of a tax lien thereon the warrant
provided by section 83 of the revenue law must be at-
tached to the tax list, but that the presence of such a
warrant attached to the tax list is not essential to invest
the treasurer with jurisdiction to sell real estate for the
non-payment of taxes which are due and a lien thereon;
that the treasurer’s authority and jurisdiction to make
such a sale is derived from the express provisions of sec-
tions 109 and 113 of the revenue act. But assuming that
this sale was void because the absence of the warrant
from the tax list left the treasurer without authority or
jurisdiction to make the sale, it does not follow that the
purchaser at such attempted sale did not acquire a lien
against the land attempted to be sold. Our revenue law
must be looked at as a whole to ascertain its objects.
The theory upon which the law was framed is that, if
taxes upon real estate are not paid, the treasurer shall
sell this real estate for the non-payment of such taxes;
that he shall execute to the purchaser a tax-sale certifi-
cate, and if the owner does not redeem within a certain
time, then the owner of this certificate may present that
to the county treasurer and procure from him a deed for
the lands based upon such sale; and that this deed, when
executed and delivered, shall divest the title of the real
estate owner to the land and vest it in the tax-sale pur-
chaser or his assignee.

In the case at bar, if the sale by the treasurer for the
delinquent taxes of 1888 was void as a tax sale within
the meaning of the revenue law, then of course such a
sale would not uphold the statutory treasurer’s tax deed
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for the 10:11 estate, even if the latter should be unre-
deemed and the treasurer should execute a deed in all re-
spects according to the statute and deliver it to the pur-
chaser or his assignee. But though this sale be void as a
tax sale within the purview of the revenue law, and
though such sale and subsequent statutory proceedings
under it could not have the effect of transferring the
landowner’'s title to the real estate in controversy to the
tax purchaser, still the sale will be held effective as an
assignment and a transfer of the liens of the public to
the tax purchaser and invest with or subrogate such pur-
chaser to all the liens and rights against the real estate
which the public had by reason of the taxes assessed
against it and the liens thereon. Such is the doctrine of
this court declared and recognized in the following cases:
Pettit v. Black, 8 Neb. 52; Wilhelm v. Russell, 8 Neb. 120;

Wood v. ]Iclmm 10 Neb. 65 Bocck v. Merriam, 10 Neb. 199;

Hallo v. Hclmm, 12 Neb. 87; O’Donohue v. .Tl.(’ndl iz, 13 \eb.
257; Reed v. Merriam, 15 Neb. 323; Shelley v. Towl(', 16 Neb.
194; Otoe County v. Brown, 16 Neb. 398; Merriam v. Hemple,
17 Neb. 345; Otoe County v. Mathews, 18 Neb. 466; Lammers
v. Comstock, 20 Neb. 341; Helphrey v. Redick, 21 Neb. 80;
Parker v. Matheson, 21 Neb. 546; Dillon v. Merriam, 22 Neb.
151; Merriam v. Dovey, 25 Neb. 618; Shepherd v. Burr, 27
Neb. 432; Roads v. Estabrook, 35 Neb. 297; Stegeman v.
Faulkner, 42 Neb. 53; Adams v. Osgood, 42 Neb. 450; Alex-
andcr v. Thacker, 43 Neb. 494; Osgood v. Grant, 44 Neb. 350;

Weston v. Meyers, 45 Neb. 90 Frank v, Scomlle, 48 \Teb
169; Johnson v. Finley, 54 \'eb 733; Twinting v. Finlay, 55
Neb. 152; Spicch v. Tierncy, 56 Neb. 514; Medland v. Con-
nell, 57 Neb. 10. In the foregoing cases, and each of
them, the rule stated above will be found recognized in
some form; and it will thus be seen that the doctrine

that a purchaser at a sale invalid and void as a statutory
sale is, nevertheless, held to be the assignee of the public
and to acquire at such void sale all the rights and intexr-
ests against the.real estate which the public had. Thiy
rule does not seem to be contested by the appellee in



(86 NEBRASKA REI'ORTS. [Vor. 57

Grabrrlt- v: Bértholorﬂew:
cases where the tax purchaser fails to acquire a perfect
title to the real estate because of some irregularity in
the tax proceedings or some failure of some officer to fol-
low the express provisions of the revenue law. But the
ayppellee’s contention here is, there being no warrant at-
tached to the tax list, that the treasurer was without
jurisdiction, and therefore the tax purchaser’s payment
was a voluntary one and the pretended sale invested the
parchaser thereat with no rights whatever. No such a
distinction as this can be found in any of the cases just
cited, nor in any other case in this court. On the other
hand, the uniform holding has been that if the sale was
void, no matter for what reason, it was still effective as
an assignment of the public¢’s interest.

In Johuson v. Halhnr, 4 Neb. 139, Johnson brought a snit
to enjoin Hahn, who was county. treasurer, from oftering
for sale or selling at public tax sale certain real estate
for the taxes of 1870. Johnson admitted that taxes had
been legally assessed upon this real estate, and were de-
linquent and a lien thereon, and alleged that Haln, as
county treasurer, was about to sell it for these delinquent
taxes, and as a ground for injunction alleged that he was
possessed of sufficient personal property in the county
where he resided, and in which the land was situate, out
of which the taxes on the'land could be made. The reve-
nue law in force at that time provided that the treasurer
should only sell real estate for delinquent taxes thereon
after he had exhausted the owner's personal property.
The court held, in effect, that the treasurer was without
jurisdiction to sell until he had exhaunsted the personal
property of the landowner, and that such sale, if made,
would be illegal and absolutely void, and issued the in-
junction as prayed.

In Pettit v. Black, 8 Neb. 52, the lands were sold in Sep-
tember, 1872, for the delinquent taxes of the years 1869,
1870, and 1871, and at the time the sale was made th>
landowner was possessed of sufficient personal propeity
situate in the county in which he resided, and in which
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the real estate was situate, out of which the real estate
taxes could have been collected, and the court, follow-
ing Jolhnson v. Haln, supra, held that the sale made of the
real estate by the treasurer was void, because the treas-
urer was without jurisdiction to make it until he had
exhausted the personal property of the real estate owner,
The court said: “In this case there is evidence that the
connty treasurer went through the forms of a sale of
these lands, but that he did so in the absence of certain
conditions precedent, which * * * svere not only
necessary to the validity of such sale, but the absence of
which renders such sale absolutely void; in other words,
render such proceeding no sale. * * * Now while
this sale was inoperative to pass even an inchoate title to
the lands, yet, together with the receipt and retention
of the money from Black, it was sufficient as the founda-
tion for the ratification by the county of the sale and
transfer of its lien for these taxes to him. It will be pre-
sumed that the county treasurer paid the money received
from Black into the county treasury, and that the county,
having retained the same for several years, has ratified
the acts of her officer in respect to the same. Black will
therefore be subrogated to all the rights of the county in
the premises.” This is the first case in which the rule
or doctrine under consideratioh was announced in this
state, and that it has been uniformly adhered to ever
since is evident from an examination of the cases just
cited. The rule or doctrine that a purchaser at a tax
sale will in equity be subrogated to the liens of the pub-
lic against the property if the title of the purchaser fails
because the sale was void is denied in some jurisdictions,
and the denial is placed upon the ground that subroga-
tion must rest upon involuntary payment and that a pur-
chaser at a tax sale is a volunteer. But the rule under
consideration in force here is a just and equitable one.
It has been in force in this state for twenty years, has be-
come a rule of property, and it should not now be dis-
tfurbed, even if contrary to the weight of authority. This
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rule cannot be said tp be a creature of this cmut The
authority for the doctrine is found in the revenue legisla-
tion of the state. Irom 1871 to 1879 the revenue laws
of this state, in express terms, provided that whenever
the title acquired by a purchaser at a tax sale should fail,
such purchaser should have a lien on the real estate so
purchased for the full amount of his purchase-money,
with interest, and a lien upon such real estate for all
taxes lawfully assessed against the same which such
purchaser might pay. (See Session Laws 1871, p. 82, sec.
7.) This act was repealed by the revenue law of 1879,
and that act provided that when, by mistake or wrongful
act of the treasurer or other officer, land is sold on
which no tax is due, the county shall save the tax pur-
chaser harmless. (Compiled Statutes, ch. 77, art. 1, sec.
131) By section 179 of said revenue act it is provided
that the owner of a certificate of tax sale shall be deemed
the assignee and owner of all the liens for taxes which
the public had upon the real estate described in such tax
certificate and for which it had been sold; and that such
owner may foreclose such tax certificate as a mortgage
for the amount paid for the real estate at the tax sale and
for all subsequent and prior taxes paid by him which
were valid liens upon such real estate. Now, what was
the object of this legislation? It was designed as an
incentive and an inducement to persons to purchase real
estate offered for sale by county treasurers for the non-
payment of delinquent taxes thereon so that the state
might collect its revenues and discharge its obligations;
and the legislature, having in mind the abhorrence of the
courts for all forfeitures and the disposition upon their
part to put a strict construction upon revenue laws which
deprived the citizen of his property for a tax much less
than its value, provided that in no event should a pur-
chaser at a tax sale whose title failed lose his money. If
one purchased at a tax sale real estate on which no tax
was due at the time, then the county was to hold the pur-
chaser harmless by reimbursing him the money he had
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paid out at such tax sale; and if the land was liable for
taxation, if taxes were due and delinquent against the
land, then the owner of a tax-sale certificate was de-
clared to be the assignee and the owner of the liens
which the public had against that land and for which
the public had sold or attempted to sell it.

But it seems to be the contention of the appellee that
though the appellant here may have acquired the liens
which the public had against the real estate in contro-
versy by his purchase at the treasurer’s alleged void sale,
still the appellant did not acquire the right to bring an
action to foreclose this tax lien, because the county could
not have maintained a suit to foreclose its lien. Of
course, if this sale was void, the purchaser thereat ac-
quired no other or different right than the public had,
and the question therefore is, Can a county maintain an
action in the courts to foreclose and enforce a lien which
it has upon real estate for the non-payment of delinquent
taxes thereon? The legislatures of 1879 and 1881 enacted
what are now articles 3 and 4 of our present revenue law.
(Compiled Statutes, ch. 77.) By these enactments county
authorities were expressly authorized to purchase from
the county treasurer any real estate which had been ad-
vertised and offered for sale by him and remained unsold
for want of bidders, and in the name of their county fore-
close the certificates of tax sale issued to them by the
county treasurer. But these provisions of the revenue
law have no application to the case at bar, as the real
estate in controversy, under the theory of the appellee,
has never been sold at all, and therefore the precise
question is, May a county maintain an action in the
courts to foreclose the public’s lien upon real estate for
the delinquent taxes thereon without the real estate hav-
ing been first sold at public sale by the county treasurer?
In 1875 the legislature enacted what is now article
5 of our revenue law. Section 2 of this act provided that
any person or corporation possessing a certificate of a
treasurer’s tax sale may foreclose the same according

48 ‘
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to the provisions of the act.  The other class of cases pro-
vided for is found in section 1 of the act, which provided
that any person or corporation having, by virtue of any
provision of the revenue law of the state, a lien upon any
real property for taxes assessed thereon may enforce such
lien by an action in the nature of foreclosure of a mort-
gage for the sale of so much of such real estate as may bn
necessary to discharge the taxes and interest. It is to be
observed that section 2 of the act under consideration
applies to persons or corporations who have become pur-
chasers at a tax sale and hold tax-sale certificates, while
section 1 of the act applies to persons or corporalions
having a lien on real estate by virtue of some proyision of
the revenue law. XNow, the various counties of the state
act as trustees or agents for the state and for the various
cities, villages, school districts, ete., within such counties
for the purpose of collecting the public revenue; and by
section 138 of the revenue law the taxes on real estate are
declared to be a lien thereon from the first day of April
in the year in which they are assessed until they are paid.
By other provisions of the revenue law taxes upon real
estate become due on the first day of October of the year
in which they are assessed and become delinquent upon
the first day of May of the succeeding year. But by sec-
tion 109 of the revenue act real estate is not liable for sale
for the non-payment of taxes due thereon until the first
Monday of November of the year sncceeding the year in
which they are levied. If, therefore, a county is a per-
son within the meaning of section 1 of said article 5 of
the revenue law, we perceive no reason why a county may
not enforce a lien for taxes against real estate by an or-
dinary foreclosure suit in a court of equity after the taxes
on such property have become delinquent and after the
time the property becomes liable for sale for the non-
payment of such taxes. This court, in Lancaster County
v. Trimble, 34 Neb. 752, and in Lancuster County v. Rush,
35 Neb. 119, expressly held that a county is a person
within the meaning of said section 1 of said article 5. So
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much then for the statutory authority of a county to
maintain a suit to foreclose the lien of the public against
real estate for the non-payment of taxes thereon. But it
seems that the right of a county to maintain a suit in
equity to foreclose the public’s lien against real estate for
the non-payment of taxes thereon exists independently
of statute. Such was the ruling of the supreme court
of Towa in Mclnery r. Reed, 23 Ia. 410.  (See, also, Mayor
v. Colgate, 2 Kern. [N. Y.] 140; United States v. Pacific 2.
Co., 4 Dill. [U. 8.] 66.) These cases rest upon the prin-
ciple that the grant of a lien in any given case of neces-
sity carries with it all the usual modes of enforcing it
known to the law. Therefore, if we adopt the view of
the appellee that the tax sale in controversy was void,
nevertheless such sale was effective as an assignment
of the public’s lien and its right to enforce such lien upon
this real estate,—and included in the right of enforce-
ment was the right of the public to maintain an action to
foreclose its tax lien,—without the property having been
first sold by the county treasurer.

7. Another defense is that the property in controversy
was sold for the delinquent taxes of 1888 only; that at
that time there existed taxes against this property which
were delinquent and liens thiereon for the previous years.
The duty of the treasurer in selling property for the de-
linquent taxes of 1888 was to sell it for all taxes due and
delinquent and which were liens thereon for all previous
years. He had no authority or jurisdiction to sell real
estate for the 1888 taxes without including in such sale
all taxes which were liens upon the real estate for all
prior years; and because of his omission to include in his
sale taxes which were liens against the real estate for the
years prior to 1888 the sale was void. DBut though, as
we have already seen, such sale was void as a tax sale
within the purview of the revenue act, it was neverthe-
less operative and effective as an assignment of the pub-
lic’s lien on the real estate to the attempted purchaser
thereat. It remains to be said that the purchaser at the

o
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sale in controversy acquired no greater interest in the
property than the public had, and is therefore not en-
titled to any greater rate of interest upon the taxes paid
by him than such taxes were drawing at the time he paid
them. (Adams v. Osgood, 42 Neb. 450.)

The decree appealed from is reversed and the cause
remanded to the district court, not for retrial, but with
instructions to enter a decree in favor of Grant as prayed
in his petition, deducting, however, from the amount
found to be due him one-third of the 1888 taxes paid by
him and one-eleventh of the 1884 and 1886 taxes paid by
him; the appellant to have interest on the amounts paid
by him, from the date of their payment until the date of
the decree, at the same rate the taxes were drawing when
paid; the decree to draw seven per cent interest.

REVERSED AND REMANDED.
NonvAL and SULLIVAN, Jd., concur,

Ryax, C., dissenting.

I cannot assent to certain propositions upon which it
is attempted to found the rights of the appellant, and I
shall now state my grounds of objection.

Whatever rights or remedies the appellant possesses
depend for their validity upon a private sale made by the
county treasurer to him. It is not questioned that the
treasurer had no warrant from the county clerk for com-
manding the collection of the taxes, when, as such treas-
urer, he sold the land and issued to appellant a certifi-
cate evidencing such sale. In the opinion to which I
take exceptions it is sought to sustain the rights of the
appellant to collect the taxes as assignee under said sale
on the theory, first, that the warrant is not essential to
clothe a treasurer with jurisdiction to sell real estate for
the non-payment of taxes which are delinquent and a
lien thereon—the county treasurer’s power to sell not
being derived, as it is said, from the warrant, but from

o
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sections 109 and 113 of the revenue law (Compiled Stat-
utes, ch. 77, art. 1); second, even though the warrant is
essential to a valid sale, nevertheless it is insisted that a
sale without the warrant operates to transfer, by an
equitable assignment, the rights of the county to the pur-
chaser; third, from these propositions it results, as
claimed, that the purchaser can maintain an equitable
action for the foreclosure of the lien to which he has been
subrogated by a sale made by the county treasurer with-
out the authority of a warrant empowering him to col-
lect taxes.

In the case of Reynolds v. Fisher, 43 Neb. 172, it was
said: “The warrant provided for in this section is the
treasurer’s authority for enforcing the collection of any
and each particular tax of the list to which it is attached,
when it becomes necessary to resort to any of the pro-
ceedings provided by law. To collect the tax, then,
the warrant must be in the hands of the collector, and,
in this state, attached to the tax list, as his authoriza-
tion to institute such proceedings. If he proceeds with-
out it, he beconies a trespasser. An officer of the law
who makes a levy must be empowered to do so by the
proper writ in his possession. o with the treasurer.
The warrant required by the law to be attached to the
tax list is the source of the right to use the means of col-
lection provided by the statutes.” There does not seem
to me to be any grounds on which to assume that this
language is applicable alone to the seizure and sale of
personal property, but such is the assumption in the
opinion to which I object. This limitation is justified in
that opinion on the theory that taxes on personal prop-
erty become a lien on the personal property of the per-
son assessed from the time the tax books are received
by the collector, whereas the lien on real property comes
into existence on the first day of April in each year, irre-
spective of the time of delivery of the tax list to the treas-
urer. In the case at bar there was no warrant attached
to the tax list, To constitute a tax list, within the pur-
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view of the %td.ute, the warrant is nuhxpons'lble for
section 83, chapter 77, Compiled Statutes, is in this lan-
guage: “The tax list shall be completed and ‘delivered
to the county treasurer on or before the first day of Oc-
tober annually, and before its delivery the county clerk
shall attach a warrant under the scal of the county,
which warrant shall be signed by said clerk, and shall, in
general terms, command the said treasurer to collect the
taxes therein mentioned according to law; but no in-
formality therein, and no delay in delivering the same
after the time above specified, shall affect the validity
of any taxes or sales or other proceedings for the collec-
tion of taxes as provided for in this act.” If the warrant
is essential to constitute the tax list which justifies the
treasurer in collecting taxes, mo argument can be
founded on the assumption that a sale can take place
without such warrant being attached. I am not unmind-
ful that in Towa the tax list without a warrant has been
held the treasurer’s sufficient authority for selling real
property. In the opinion herein dissented from the
proposition relied on is thus stated: “The taxes are a lien
upon the real estate from the first day of April in the
year in which they are assessed. One of the statutory
methods of enforecing and satisfying this lien is by a sale
of the property; and to effect this sale no seizure of the
property is necessary, and authority to make the sale
is conferred by express provisions of the statute. In
support of these views see Parker v. Sexton, 29 Ta. 421;
Sully v. Kuekl, 30 la. 275; Johnson v. Chase, 30 Ia. 308;
Hurley v. Powell, 31 Ta. 64; Rhodes v. Sexton, 33 la. 540.
Our conclusion therefore is that to invest the treasurer
with jurisdiction to seize personal property for the satis-
faction or enforcement of a tax lien thereon the warrant
provided by section 83 of the revenue law must be at-
tached to the tax list, but that the presence of such a
warrant attached to the tax list is not essential to invest
the treasurer with jurisdiction to sell real estate for the
non-payment of taxes which are due and a lien thereon;
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that the treasurer's authority and jurisdiction to make
such a sale is derived from the express provisions of sec-
tions 109 and 113 of the revenue act.” Of the sections
thus invoked section 109 prescribes when and where the
county treasurer shall offer at public sale the lands on
which the taxes for the previous year shall not have been
paid, how the sale may be adjourned, if necessary, the
notice by publication which must precede the sale, and
what such notice shall coutain. That I may be strictly
accurate it is necessary that T should say that this sec-
tion also provides for defraying the expenses of adver-
tising, though this is immaterial to our present inquiry.
Section 113 of chapter 77, Compiled Statutes, provides
that after the tax sale shall have closed and the treasurer
has made his return thereof to the county clerk, the
county treasurer shall sell-at private sale, at his office,
the unsold lands, to any person who shall pay the amount
of taxes, penalty, and costs, and shall issue certificates
showing such sale. These certificates are to be issued
in duplicate, but it is unnecessary further to describe the
provisions of this section, for they merely refer to the
recitations which must be embodied in the aforesaid du-
plicate certificates.

This abstract of these sections, upon comparison,
serves to show the differences between the statutes of
this state and those of Towa, of which a synopsis is given
in the opinion to which I shall now refer. Parker v. Sex-
_ ton, supra, very properly was first in the citation of lowa
cases on this subject, for the others cited came after and
followed in its wake. In the quotation.which I shall now
make from this case it will be noted that there is no dis-
tinction, or room for distinction, between the power to
sell real and to sell personal property; and if its reason-
ing is to prevail in this state, it necessarily follows that
Reynolds v. Fisher, supra, must be overruled. Again, in
the statutory provisions of Iowa which we shall find
noted in the opinion in Parker v. Sexton, supra, there are
special features which have been seized upon to justify
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dispensing with the necessity of a warrant, and these
features have no place in our statute. I note these mat-
ters in advance, for, perhaps, some special excuse should
be offered for quoting as freely as I shall, as follows:
“The next question made is upon the fact * * * that
the tax warrant is not attested by the official seal of the
board, instead of the seal of the district court, and it is
c]almed that this informality renders the sale of the land
void. A careful analysis of our revenue statute will
show the error of this claim. Revision section 748: ‘An
entry shall be made upon the tax list showing what it is
and for what county and year it is, and the clerk of the
county board of supervisors shall attach thereto a war-
rant, under his hand and the official seal of said board,
in general terms requiring the treasurer to collect the
taxes therein levied, according to law, and no informality
in the above requnements shall render any proceedings
for the collection of taxes illegal. The clerk of the
county board of supervisors shall cause the tax book to
be delivered to the treasurer of the county by the first
Monday of November and his receipt taken therefor, and
such list or book shall be full and sufficient author ity for
the collector to collect taxes therein contained. Now,
it will be observed that by the provisions of this sectlon
the tax warrant requires the treasurer to collect, and is
his author ity for the collection of, the taxes in the tax list
contained; but it does not authorize him to collect taxes
therein named by distress and sale of personal property;
nor to sell real estate; nor does it exempt him from per-
sonal liability for 1]le0al or erroneous taxes collected by
him. In short, the tax list and wars rant, as provided
by this section, becomes simply the authority of the treas-
urer to collect or receive the taxes—nothing more. And
if there were no other provisions in our revenue law re-
specting the enforcement of the collection of taxes, this
section would not authorize the seizure or sale of either
personal or real property. It was directly held by this
conrt in Ham v. Miller, 20 Ia, 450, that the express power
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given to a city in its charter to ‘provide for the assess-
ment of all taxable property’ and ‘to collect taxes,” ete,
did not include the power to sell or convey real property
in case of non-payment; and this adjudication was reaf-
firmed in Merriam v. Moody, 25 Ta. 163, and it was therein
stated that all the adjudged cases, without exception,
were to the same effect; so that if there was nothing more
in our revenue law giving authority therefor than the tax
list and warrant as provided in this section 748, there
would be no power to either seize or sell property for the
non-payment of taxes. It is clear, then, upon general
principles, that the power to sell does not come from the
tax warrant, It is further provided by section 751 that
the treasurer, after making entries upon the tax list of
the delinquent taxes for the previous years, ‘shall pro-
ceed to collect the taxes, and the list and warrant shall
be his authority and justification against any illegality
in the proceedings prior to receiving the list, etc. This,
without giving him any additional authority, simply ex-
empts him from a personal liability to which he might
otherwise be subject. And the idea that the tax warrant
confers no other authority than merely to collect or re
ceive the taxes finds further support in section 756: ‘No
demand of taxes shall be necessary, but it is the duty of
every person subject to taxation to attend at the office of
the treasurer (unless otherwise provided) at some time
during the time mentioned in a previous section of this
act and pay his or her taxes; and if any one neglects to
pay them before the first day of Ifebruary following the
levy of the tax, the treasurer is directed to make the same
by distress and sale of his or her personal property, ex-
cepting such as is exempt from taxation, and the tux list
alone shall be sufficient warrant for such distress” So
that the tax warrant is fully exhausted and its object ac-
complished when it clothes the treasurer with the au-
thority to collect the taxes; for when it comes to enfore-
ing the payment by distress and sale of personal property
the tax list alone is the authority—the tax warrant has no
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connection with it. And for the sale of real property for
the payment of the taxes there is an express and inde-
pendent statutory commmand and authority found in sec-
tion 763: ‘On the tirst Monday of October in the year 1860,
and in each year thercafter, the county treasurer is re-
quired to offer at public sale, at the court house or at the
office of the county treasurer, all lands, town lots, or other
real property on which taxcs of any description for the
preceding year or years shall have been delinquent and
remain due and unpaid; and such sale shall be made for
and in payment of the total amount of taxes, interest,
and costs due and uwnpaid on such real property.” Sec-
tion 764 directs the manner of advertisement or notlee
of sale, ete., and it is then provided by section 763, that
‘the county treasurer shall attend at the court house in
his county, or at his own office as hereinbefore provided,
on the day of sale, and then and there, at the hour of 10
o’clock in the forenoon, proceed to offer for sale, sepa-
rately, each tract or parcel of real property advertised for
sale on which the taxes and costs shall not have been
paid’ The mandate and authority for the sale of real
estate for taxes are very clearly and specifically given by
these provisions themselves, and that, too, without any
reference to or aid from the tax warrant. The latter is
simply an authority to collect or receive the taxes; the
power to sell real estate is derived dirvectly from the stat-
ute. We conclude, therefore, that whether the tax war-
rant in this case was attached by the clerk under the di-
rection of the board or properly attested and sealed are
questions not at all connected with the validity of the
sale and cannot affect the result.”

It is worthy of special note that in the above quota-
tion of the language reproduced from section 756 there
were italicized the words “the tax list alone” in the
clause “and the tax list alone shall be sufficient warrant.
for such distress.” This was a provision referring to
payment of taxes by distress and sale of personal prop-
erty, and I cannot reconcile this construction with what
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is conceded to be the import of the opinion in Reynolds
. Fisher, supra. The Iowa statute, as shown by the
above quotation, requires that before the tax list is in-
trusted to the county treasurer there shall be attached
to it by the clerk a warrant requiring the treasurer to col-
lect the taxes therein levied, according to law. 1n Cor-
bin v. Hill, 21 Ta. 70, the opinion was prepared by Cole, J.,
whose language in Parker v. Sexton, supra, we have freely
quoted. In Corbin v. Hill, supra, he said: “The tax war-
rant has the force of an execution and is the authority
for the collection of many thousands of dollars and for
the sale of the property and homesteads of individuals,
and it is but the merest justice that the records shall
show the legal authority for the person or officer issuing
such process to so issue it.” The author of this opinion, at
its close, without giving his reasons, dissented therefrom,
and in Parker t. Sexton, supru, disclaimed its authority
as applied to the necessity of a tax warrant. The propo-
sition that the warrant has the force of an execution.-and
is the treasurer’'s authority does not rest alone on the
above case, but is recognized in every other case I have
been able to find involving that question, as the following
citations serve to demonstrate:

In Den v. Stewart, 4 Dev. & B. [N. Car.] 386, there was
under consideration the validity of a tax deed, and it was
said: “The certified copies of the tax lists delivered by
the clerk to the sheriff are, in law, his warrants of dis-
tress or executions against the property of each indi-
vidual for the satisfaction of the money due on them.
If there is no personal property to be found, the sheriff
is to distrain the land and, after advertising the same
as the law directs, and also performing the duties pre-
scribed by the act of 1819 (1 Revised Statutes, ch. 102,
secs. 52, 53), he will sell the same, or so much thereof as

"shall be sufficient for the payment of the taxes due and
the costs of the sale. It seems to us, therefore, that until
it be shown by competent evidence that a specific tax
has been legally ascertained to'be due, the authority of
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the sheriff to sell for a tax does not appear; and as his
sale can operate to transfer title only by force of his au-
thority, unless that be shown, his deed passes no estate.”

In Gossett v. Kent, 19 Ark. 602, a bill in chancery had
been filed for the cancellation of a tax deed because of cer-
tain irregularities in the proceedings leading up thereto,
and in respect to the question under consideration Eng-
lish, C. J., for the court, said: “The county court, after
correcting any errors that may be made to appear in the
assessment list returned by the assessor, causes to be
- stated thereon the state and county tax to be collected
from the persons and property embraced in the list; and
distinguished into the two classes above indicated. (Sec.
35.) The process of assessment, thus completed by the
action of the county court, becomes, it is said, in the na-
ture of a judgment. (Blackwell, Tax Titles 199.) The
tax book, which is but a copy of the assessment list thus
perfected, is then delivered to the collector (sees. 35, 36),
attached to which is a process in the nature of an execu-
tion. (Sec. 40.)” It was held in this case that the lia-
bility of the land to sale was to be determined by the con-
ditions existing when the warrant and tax list went into
the hands of the sheriff, and not by a circumstance which
afterward arose—in this case the departure of the owner
of the property into another state.

Hannel v. Smith, 15 0. 134, was an action of ejectment
brought by the holder of a tax deed. The tax sale had
been conducted under the authority of the following
statutory provision: “The auditor of state, at the time
he transmits the county duplicate for the year 1831 to
the several county auditors, shall also transmit to each
county auditor a list of the forfeited lands lying in such
county, which list shall set forth the name or names of
the person or persons to whom such lands stand charged
with taxes, the amount due thereon for each year, includ-
ing the year 1831, and for what years, and shall ‘certify
and sign said list and affix thereto the seal of his office.”
The certificate which it was contended fulfilled the above
requirements was as follows:
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“AUDITOR OF STATE’'S OFFICE,
“Cor,uMBUS, OHIO, June 5, 1843.

“Auditor of Hamilton County: You will carefully exam-
ine the foregoing list and strike from it all such lands
as you may know to be erroneously forfeited, taking care
that none escape the duplicate of taxation. You will
then proceed to advertise and sell the remainder, accord-
ing to the original act for the sale of forfeited lands and
the amendatory act passed IFebruary 15, 1842, ete.

“JoHN BROUGH,
“Auditor of State.
“By J. B. THOMAS.”

In the discussion of this certificate it was said in the
opinion of the cowrt delivered by Hitehcock, J.: “It is
apparent from this document that it was annexed to a
list, called a list of forfeited land, but it was not such
a verification of that list as the law required. * * *
This instrument is not only without the signature of the
auditor, but it is not verified by his official seal, nor is
it therein certified that the list to which it is attached is
correct. It is defective, and would no more authorize
the county auditor to sell the land contained in the list
than a letter written by a clerk of a court and directed
to a sheriff, informing him that a judgment had been
rendered in a certain case, would authorize that sheriff
to levy upon and sell the lands of a judgment debtor.”

In State v. Woodside, 8 Ired. [N. Car.] 104, it was said:
“To enable the sheriff to enforce by distress the collection
of the taxes from the individual who has given in his
property as required by law, he must be provided with a
copy of the returns in the office of the clerk, duly certi-
fied by the clerk, that the taxpayer may see the amount
which he is bound to pay; otherwise he may refuse to pay
and the sheriff cannot distrain his property. The cer-
tified copy is his warrant of distress to collect the taxes
(Slade v. Governor, 3 Dev. [N. Car.] 368; Kelly v. Craig,
5 Ired. [N. Car.] 131), and it is the duty of the sheriff to
apply to the clerk in proper tiine for such a copy.”
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In IHilbish v. Hower, 58 Pa. St. 93, it was said, on the
authority of Pearce v. Torrence, 2 Grant [Pa.] 82, and
. Stephens v. Wilkins, 6 Barr [Pa.] 260, that the authority
of a collector of taxes to collect is his warrant, and that
without a warrant the collector becomes a trespasser as
soon as he meddles with the property of a taxpayer.
This case involved the validity of a seizure and sale of
personal property, but the above principles were stated
without qualification or limitation.

In Van Rensselaer v. Witheck, 3 Seld. [N. Y.] 517, it was
held that, as the warrant to the collector consists in part
of the assessment roll, of which the property certificate
is a necessary element, the want of the latter is a defect
apparent upon its face and renders the process no pro-
tection to the officer. .

The case of Donald v. McKinnon, 17 Tla. 746, was eject-
ment, wherein plaintiff claimed title through a tax sale
as well as under a judicial sale. To invalidate the tax
deed there was an offer on the trial to show by one Gam-
ble, the tax collector of the revenue, that there was no
warrant attached to the assessment roll under which
ihe tax sale was had. This evidence was excluded. In
the discussion of the admissibility of this evidence the
court said: “The law requires that to the assessment roll
delivered to the collector of revenue a warrant under
the hand of the assessor should be annexed in the fol-
lowing form, to-wit [giving the form, etec.]. Without
- this warrant ‘delivered by the officer of the law desig-
nated for that purpese, the collector has no authority to
proceed to enforce the payment of taxes’ This being
omitted, the performance of all other acts, such as due
advertisement, will lay no foundation for the sale of land.
(Kelly v. Craig, 5 Ired. [N. Car.] 131; Van Renssclaer v.
Witbeck, T N. Y. 517; Homer v. Cilley, 14 N. H. 85; Hilliard,
Taxation 396; Cooley, Taxation 292; Blackwell, Taxation
167.) The warrant in this proceeding fills the place and
performs the functions of a summons. It is the writ
to the officer by which he is authorized for public pur-
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poses to collect the tax, or, in the event of its non-pay-
ment, to subject the property to sale. Tor this reason
we think the court erred in rejecting the proposed testi-
mony of Gamble, the person who at the time of the sale
was the collector of revenue and who proposed to pro-
duce the assessment roll.” If the warrant is equivalent
to, and fulfills the purpose of, an execution, as seems
to be quite uniformly held, the mere fact that the tax is
a lien on real property, and may be satisfied by a sale
thereof, no more authorizes a treasurer to sell without a
warrant than would the fact that under the provisions
of sections 476 and 477, Code of Civil Procedure, lands
are subject to be sold, and are under the lien of a judg-
ment, authorize a sheriff, without an execution, to sell
such lands. I have found no case going even as far as
those from Iowa, and, as already intimated, I do not
assent to the proposition that even they sustain the con-
struction attempted to be placed upon our statute.
The second proposition to which I cannot yield assent
is that upon the theory of an equitable assignment, inde-
pendently of the authority of a warrant, appellant was
subrogated to the rights of the county with respect to
maintaining an action for the recovery of the taxes
which he had paid. The cases cited to show that where
a sale which failed to confer title nevertheless operated
to subrogate the purchaser to the rights of the county
were abortive sales, by reason of some defect in the pro-
cedure and not from lack of jurisdiction. It may be
urged that the failure to attach the assessor’s oath to
his assessment is not a mere irregularity, but as directly -
impairs the jurisdiction as does the failure to accompany
the tax books with a warrant to the treasurer. To my
mind there is, between these a clear distinction as to the
office of these instruments. The warrant is the treas-
urer’s sole authority to act, while the oath of the assessor
is merely evidence of the correctness of the assessment.
The assessment is essential to enable the board of super-
visors to levy the taxes to be collected. It is a matter
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of evidence upon which that board exercises its judg-
ment for the purpose indicated. After the assessment
has been acted upon, the inquiry as to whether or not
there was due proof of the correctness of the assessment
when the board acted upon it becomes, not an inquiry
into a jurisdictional, but into an evidential fact. The
attack upon a sale subsequently made draws into ques-
tion, in a sort of collateral way, the sufficiency of the
proofs upon which the board acted. As to the warrant
by virtue of which the treasurer conducts the sale the
inquiry is as to a jurisdictional fact, which, as I under-
stand it, is always open to question. In all of the cases
cited there is not to be found one which upholds the doc-
trine that where the treasurer was entirely without juris-
diction his acts, neverthcless, operated to confer rights
upon the purchaser. If one may assert rights with re-
spect to taxes merely because he has voluntarily paid
them to one who has no authority to coerce payment, this
will be the only direction in which the law encourages
and rewards this sort of intermeddling, and I see no jus-
tification for such a departure from a universally ac-
cepted principle.

Upon the proposition that when a special remedy is
given by statute there can be no resort to the courts un-
less this course be expressly authorized, I have not felt
called upon to invoke the decisions of the tribunals of
states other than this. The doctrine was enforced in
a tax case, Richards v. County Commissioners, Clay County,
40 Neb. 45, wherein it was said of section 89, chapter 77,
Compiled Statutes: “It will be observed that the section
quoted authorizes actions in three cases only: Tirst,
where no personal property of the delinquent can be
found, the treasurer or town collector, when directed
so to do by the commissioners or supervisors, may com-
nmence an action in the district court of the county where
the tax is levied; secondly, if any person having personal
property assessed shall, in the opinion of the treasurer
or town collector, be about to remove out of the county,
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or in any other manner seek to put his personal property
out of the reach of the treasurer or collector, the treas-
urer and collector shall collect such taxes by distress or
attachment, as the case may require; and, thirdly, if any
person owing taxes remove, the treasurer and town col-
lector shall forward such tax claim to the treasurer or
tax collector at the adopted residence or place of abode
of such taxpayer, where the taxes may be collected by
distress or civil action. In the last case the treasurer
or tax collector to whom such claim is forwarded is au-
thorized to institute the action in the name of the com-
missioners or supervisors of the county from which such
tax claim was forwarded. No other provisions for suit
are found. This case is not within any of these classes.”
In the case just quoted from the attempt was to attach
property subject to taxes in Clay county after its removal
to York county, under the authority of the general statu-
tory provisions governing such proceedings, but this
right was denied for the reasons above indicated. This
doctrine, that where special remedies are given for the
enforcement of rights, no resort can be had to general
provisions or the protection of those rights, has been re-
peatedly enforced in the jurisprudence of this state.
(See authorities cited in Rickards v. County Commissioners,
Olay County, supra, Keith v. Tilford, 12 Neb. 271, Reynolds
v. Fisher, supra, and German-American Firc Ins. Co. v. City
of Minden, 51 Neb. 870, with the cases therein referred to.)
In the outset I stated the propositions in which I could
not concur, and have given reasons which, I think, jus-
tify my dissent. It would be alike useless to recapitu-
late these propositions and the arguments to sustain
them. To me they are sufficiently convincing to prevent
my concurrence in the opinion which is to determine this
appeal; hence I do not feel called upon to express my
views with reference to other propositions than those
which should be determinative of this case. '

HARRISON, C. J., and IRVINE, C, concur in this opinion.
49
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GEORGE C. BAILEY V. STATE OF NEBRASKA,
¥F1LED FEBRUARY 9, 1899. No. 10483.

1. Rape. A woman not “previously unchaste,” within the meaning
of section 12, chapter 4, of the Criminal Code, is one who has
never had unlawful sexunal intercourse with a male prior to the
jntercourse with which the prisoner stands indicted.

9, ———. The object of the statute is to protect the virtuous maidens
of the commonwealth,—to protect those girls who ave undefiled
virgins; and a female under eighteen years of age and over
fifteen years of age who has been guilty of unlawful sexual
intercourse with a male is not within the act.

The gist of the crime denounced by this statute is the
defilement of a virgin with her consent, over fifteen and under
eighteen years of age, by a man over eighteen years of age.

4., ——~—. The prisoner was indicted for rape under the statute for
having in Nebraska had sexual intercourse, with her consent,
with a girl over fifteen and under eighteen years of age and not
“previously unchaste.” The evidence showed that the female,
after she was fifteen yvears of age and before her sexual inter-
course with the prisoner in Nebraska, had had illicit sexual in-
tercourse for the first time with him in the state of lowa, and
that she had sustained such relations with no other man than
the prisoner. Held, That the evidence would not sustain a con-
viction.

. IxrorMATION. In such an indictment may be included all

acts of unlawful sexual intercourse which occurred between the

prisoner and the prosecutrix in the state of Nebraska after the
female became fifteen years of age and which were not barred
by the statute of limitations.

6. Criminal Law: IISTOPPEL OF ACCUSED. "The state, in a criminal
prosecution, may not invoke against the prisoner the doctrine
of estoppel.

7. . ConNvicrioN. To sustain a criminal conviction it is not
enough for the state to show that the prisoner indicted has
violated the spirit of the statute, but the evidence must show
beyond a reasonable doubt that he has offended against the very
letter of the law.

ERROR to the district court for Douglas county. Tried
below before SLABAUGH, J. Reversed.

Macfarland & Alischuler, for plaintift in error.
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C..J. Smyth, Attorney General, and W. D. Oldham, Dcputy
Attorney General, for the state.

References: Greenleaf, Evidence, sec. 54; State v. Flitz-
sinnmons, 9 Am. Crim. Rep. [R. L.] 347; McCombs r. State,
8°0. St. 643; State v. Forshner, 43 N. H. 89; Wharton,
.Criminal Law secs. 226, 311, 1151 ; State v. Bryan, 34 Kan.
63; Imgram v. Plaskett, 3 Blackf. [Ind.] 450; Snowden r.
United States, 9 Am. Crim. Rep. [D. C.] 449; Hardtke .
State, 67 Wis. 554; Clough v. State, T Neb. 342; Yeomans v.
State, 21 Neb. 176.

Racax, G

Section 12 of chapter 4 of the Criminal Code of this
state, among other things, provides: “If any male person,
of the age of eighteen years or upwards, shall carnally
know or abuse any female child under the age of eigh-
teen years with her consent, unless such female child so
known and abused is over fifteen years of age and previ-
ously unchaste, every such person so offending shall be
deemed guilty of rape.” George C. Bailey was indicted
in the district court of Douglas county, under the statute
Just quoted, for having on June 13, 1898, had sexual in-
tercourse with one Clara Blue with her consent, she then
and there being a female of the age of sixteen years and
not previously unchaste. Bailey was convicted and sen-
tenced to the penitentiary, and brings that judgment
here for review on error. Of the numerous assignments
of error argued in the brief it would subserve no usetul
purpose to notice but two.

1. The evidence in the bill of exceptions shows, with-
out contradiction, that in June, 1898, Clara Blue was
between sixteen and seventeen years of age; that ro man
had ever had sexual intercourse with her except the
prisoner; that in March of that year she lived in the state’
of Towa; that the prisoner formed her acquaintance at
a hotel in Pacific Junction, in that state, in the month
of March, 1898; that with her consent he then had sexual
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intercourse with her in ITowa; that subsequently in June
of said year she came to the city of Omaha, in this state,
and on the 13th of said month, and at divers other times
before and after that date, he again had sexual inter-
course with lier in this state, she consenting thereto. As
to the meaning of the phrase “previously unchaste,”
found in the statute just quoted, the district court in-
structed the jury as follows: “By the phrase ‘unchaste,
as used in the law defining rape, is meant, lewd; having
an indulgence of lust; and, as applied to a female child
previously unchaste, means that she was previously, be-
fore the act complained of, lewd, or had an indulgence
for lust.” The prisoner took an exception to the giving
of this instruction. We do not approve of the construc-
tion placed upon the phrase in the statute as embodied
in this instruction. The definition of an unchaste
woman, within the meaning of the statute, is by the dis-
trict court given as a lewd woman,—a woman possessing
an indulgence for lust; or, as we understand the court’s
definition, a woman, to be unchaste, within the meaning
of this statute, must be of notorious lewd and lascivious
habits; in the ordinary language of the day, she must
be a “prostitute.” We do not think this is the meaning
of the statute. A woman not “previously unchaste,”’
within the meaning of the statute, is one who has never
had unlawful sexual intercourse with a male prior to the
act of intercourse for which the prisoner stands indicted.
The object of the statute quoted was to protect the vir-
tuous maidens of the commonwealth,—in other words,
to protect those girls who were undefiled virgins; and
a female under eighteen years of age and over fifteen
years of age who has been guilty of unlawful sexual in-
tercourse with a male is not within the act.

2. But the evidence in this record does not sustain the
verdict on which tlie judgment rests. The material al-
legations of the indictment are: That the prisoner was
a man over eighteen years of age; that in Douglas county
Nebraska, with her consent, he had sexual intercourse




Vor.57] JANUARY TERM, 1899. 709

Bailey v. State.

with Clara Blue; that she was then and there sixteen
years of age, and not “previously unchaste.” The latter
averment was not only not proved by the state, but the
undisputed evidence shows that Clara Blue, prior to the
date of her intercourse with the prisoner in Nebraska,
was unchaste. The fact that she was first deprived of
her virginity by the prisoner does mnot strengthen the
state’s case. That first illicit sexual act of the female
and prisoner occurred in the state of Towa. Had the first
defilement of the girl by the prisoner occurred in Ne-
braska instead of Iowa on the date it did, and which was
" prior to the one charged in the indictment, then the first
defilement would be no defense to the prisoner on an
indictment for the second, since both would have been
within the statute of limitations and each intercourse a
part of the crime charged in the indictment. But to sus-
tain this conviction on this evidence is to punish the
prisoner here for the crime committed in another juvis-
diction. The statute is a harsh one and the penalties
for its violation severe. To sustain a conviction under it
the evidence must show beyond a reasonable doubt,
amoung other things, that the female with whom the sex-
ual intercourse was had was, prior to that intercourse,
sexually pure,~—chaste as Diana. To show that she was
chaste prior to the sexual act in Nebraska but for her
previous seduction by the prisoner in another state does
not satisfy the statute. Suppose the statute of limita-
tions for this crime was one year instead of three; sup-
pose the prisoner in Nebraska deprived this girl of her
virginity when she was sixteen and she did not again
carnally know any man until she was seventeen and a
half, and then, with her consent, sexual intercourse oc-
curred between herself and the prisoner and he is in-
dicted therefor. Is it not clear that the intercourse
which occurred when she was sixteen would, if estab-
lished, afford the prisoner a complete defense? Tt would,
because after the second sexual act she was not chaste.
The first illicit intercourse would not be included in and
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a part of the crime charged in the indictment; that act
would be barred by the statute of limitations. The stat-
ute does not punish men for unlawful sexual relations
with a prostitute over fifteen years of age, nor for such
relations with a female who, though not a prostitute, has
already submitted herself to the illicit embraces of a
male capable of performing the copulative act.

3. But it is said by counsel for the state that to allow
the prisoner to wrge as a defense here the intercourse
which took place between himself and the prosecutrix
in the state of Jowa would be permitting the accused to
take advantage of his own wrong. This is simply saying
that the accused is estopped from asserting the truth of
his unlawful conduect in another jurisdiction, becausec
that conduct would establish his innocence of the crime
with which he is charged with having committed in this
state. But the state, in criminal prosecutions, may not
invoke against the prisoner the doctrine of estoppel.
(Moore v. State, 53 Neb. 831.) To sustain a criminal con-
viction it is not enough for the state to show that the
prisoner indicted has violated the spirit of the statute,
but the evidence must show beyond a reasonable doubt
that he has offended against the very letter of the law.
(Moore v. State, 53 Neb. 831; Criminal Code, sec. 251.)
Here the prisoner is charged with having had in this
state sexual intercourse, with her consent, with a girl
sixteen years of age, she being prior thereto chaste. At
the time the intercourse occurred in this state the female
was not chaste. Prior to the prisoner’s intercourse with
her in Towa, so far as this record shows, she was chaste,
and in Iowa—for we must presume the laws of that state
to be the same as ours-—he robbed her of her virginity
and committed the crime for which he is convicted here.
The judgment of the district court is

RIEVERSED.
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STATE OF NEBRASKA V. THOMAS P. KENXNARD.
T1LED FEBRUARY 9, 1899. No. 10322.

1. Public Lands. At the time of the admission into the Union of
the state of Nebraska the lands therein occupied in common by
the Pawnee Indians, and known as the “Pawnee Indian Reser-
vation,” were public lands within the meaning of section 12 of
the act of congress known as the enabling act. (13 U. S. Stat-
utes at Large 47.)

2. : Trree. The fee simple title to said lands at said time was
in the United States, incumbered only with the right of said
Indians to occupy the same.

3. —n—: SATLE: APPLICATION OF PROCEEDS. By section 12 of said

enabling act congress granted to the state of Nebraska five per
cent of the proceeds arising from the sale of said lands, which
took effect upon the extinguishment of the Indians’ right of
occupancy and the sale of the lands by the United States.

4, Claims Against State: COMPENSATION OF AGENT. Stufe v. Kennard,
56 Neb. 254, reaftirmed.

REHEARING of case reported in 56 Neb. 254, Judy-
ment below reversed.

1. Smyth, Attorney General, and W. D. Oldham, Deputy
Attorney General, for the state.

Tivbets Bros., Morey & Ferris, and Talbot & Allen, contra:

The lands were not public. (Leavenworth, L. & G. R.
C'o. v. United States, 92 U. 8. 733; Wilcox v. J ackson, 13 Pet.
[U. 8.] 498; Cherokee Nation v. Georgia, 5 Pet. [U. 8.7 1;
United States v. Cook, 19 Wall. [U. 8.] 591; State v. Deles-
dewier, 7 Tex. T65 Spanlding v. Marting 11 Wis. 274; Buttz v.
Northern P. R. Co., 119 U. 8. 63; United States v. Forty-threc
Gallons Whiskey, 93 U. 8. 188; Polk v. Wendall, 9 Cranch
[U. 8.7 87; Vincennes University v. Indiana, 14 How. [U. 8.]
268; United States v. Payne, 2 McCrary [U. 8.] 289; Du-
e & 8. €. R. Co. v. Des Moines V. R. Co., 109°U. S.
329.)
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Racax, C.

This is a rehearing of State v. Kennard, 56 Neb. 254.
By section 12 of the enabling act passed by congress
April 19, 1864 (13 U. 8. Statutes at Large 47), the United
States donated to the state of Nebraska five per centum
of the proceeds of sales of all public lands lying within
the state of Nebraska which had prior to that time been
sold, or which should subsequently be sold, by the United
States, after deducting expenses incident to such sale.
At the time the state was admitted into the Union a tribe
of Indians known as the “Pawnees” occupied in common
a tract of lands in this state known as the “Pawnce
Indian Reservation.”  After the state was admitted into
the Union the United States took such steps as resulted
in the extinguishment of the rights of these Indians to
the lands in this reservation, sold the lands, and, it
seems, used the proceeds of the sale to defray the ex-
penses incident thereto in procuring other lands for the
Indians elsewhere, and placed the remaining procceds
of the sale of these lands in the United States tr asury
to the credit of the Indians. By an act passed by the
legislature of the state of Nebraska in February, 1873
(sce General Statutes 1873, ch. 59), it seems that the leg-
islature was ¢f opinion that by reason of section 12 of the
cnabling act the United States was indebted to it for
five per cent of the value of the lands lying within the
state used as Indian reservations, and five per'cent of the
value of all lands on which private parties had located
military land warrants and land scrip issued for wilitary
servicd in the wars of the United States, and five per cont
of the value of all such as had been donated by the
United States to railroads. It is also recited in said act
that the United States had donated to other states swamp
and overflowed lands Iving within their borders, but that
no such donation or allowance of swamp and overflowed
lands had been made to this state, and it seems to have
been the opinion of the legislature that all the swamp
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and overflowed lands lying within the state belonging
to the United States should by it be donated to the state.
The act under consideration authorized the governor to
employ an agent, in behalf of the state, to prosecute to
final decision before congress or in the courts the claim
of the state of Nebraska against the United States for
the five per cent of the value of the lands disposed of by
the United States for any of the purposes already men-
tioned and for the purpose of procuring from the United
States a donation of the swamp and overflowed lands
within its borders. "The act left the compensation of the
agent to be agreed upon by the governor and the agent,
but provided, in effect, that the agent should not be en-
titled to amy compensation for collecting from the
United States any part of the five per cent cash school
fund which had been donated to the state by the United
Statcs by section 12 of the enabling act aforesaid. The
governor of the state entered into a contract with Ken-
nard in pursuance of the act of the legislature just men-
tioned, in and by which he authorized Kennard to prose-
cute and collect the claims of the state against the nation
in conformity with the act of the legislature, and that
the state should pay him one-half of all moneys, except
such cash school fund, he should collect for the state as
such agent. Mr. Kennard entered upon the performance
of his contract with the governor, and by his efforts in-
duced the secretary of the interior to acknowledge that
the United States were indebted to the state of Nebraska
in the sum of five per centum of the proceeds of the sale
of the “Pawnee Indian Reservation” lands made by the
United States subsequent to the admission of the state
into the Union; and in pursuance of this decision of the
secretary of the interior the United States paid into the
treasury of this state $27,000. Mr. Kennard, by permis-
sion of the legislature, then brought this suit to recover
one-half of that sum. lle had judgment in the district
court for Lancaster county and the state brought the
sanie here for review, and the judgment of the district
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court was reversed. We based our judgment of reversal
of this judgment upon the proposition that the lands of
the “Pawnee Indian Reservation” were public lands
within the meaning of section 12 of the enabling act, and
that the only money collected by Mr. Kennard was the
five per cent of the proceeds of the sale made of these
lands by the United States, and by the terms of his con-
tract he was not to have any compensation for collecting
these moneys. Counsel for Mr. Kennard so strenuously
insisted that we were wrong in this conclusion that we
granted a rehearing. We have again examined the ques-
tion, with the result that we adhere to our former con-
clusion.

In 1873 the Great and Little Osage Indian tribes oc-
cupied certain lands in common in the state of Kansas.
The lands occupied by them were known as Indian reser-
vations. In that year congress passed an act (see 12 U.
S. Statutes at Large 772) in and by which it granted to
the state of Kansas, to enable a railroad to be constructed
between certain points, each alternate section of land,
designated by odd numbers, for ten sections in width on
each side of said railroad as it should be located. The
legislature of the state of Kansas accepted this grant
and designated the Leavenworth, Lawrence & Galveston
Railroad Company to construct the road and receive the
grant of land. The railroad company constructed the
road and received from the state of Kansas patents for
the alternate sections of this land within these Indian
reservations, The United States then brought ejectment
against the railway company for the lands lying within
the Indian reservations which had been conveyed to the
railroad company by the state of Kansas, and the su-
preme court, by a divided opinion, held that the act of
congress granting to the state of Kansas the alternate
sections of land within ten sections of this railroad did
not vest the state of Kansas with any lands within the
Indian reservation. It was conceded that the fee simple
title to the Indian reservation lands was in the United
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States and that the only title of the Indian was the right
to occupy, and because the United States were not in-
vested with possession and the right to possession as
well as the fee the court held that the grant did not em-
brace the lands within the reservations. The principle
upon which the case was decided was that all grants are
to be strictly construed against the grantee; that nothing
passes except what is conveyed in clear and explicit lan-
guage; and that, strictly construing the act of congress,
it would not be held that the United States intended to
convey what it did not own, namely, both title and seisin.
(Learencorth, L. & G. R. Co. v. United States, 92 U. 8. 753.)
' This conclusion of the court was reached notwithstand-
ing the fact that on the same day the act donating these
lands to the state of Kansas passed another act of con-
gress went into effect authorizing the president, by treaty
or otherwise, to extinguish the rights of these Osage In-
dians to the lands in their reservation, and that subse-
quently the title of these Indians to these lands was ex-
tinguished, the lands put upon the market and sold by
the United States, and the proceeds placed in the United
States treasury to the credit of the Indians. In 1864
certain tribes or bands of Sioux Indians occupied in com-
mon certain lands in what was then known as Dakota
territory, and by an act of congress passed in July of that
year (13 U. 8. Statutes at Large 365) congress granted
to the Northern Pacific Railway Company each alternate
section of public lands, not mineral, designated by odd
numbers, to the amount of twenty alternate sections per
mile on each side of its line of railway as the same was to
be constructed between Lake Superior and Puget Sound.
The railroad, as constructed, passed through the lands
occupied by these Sioux Indians, and it claimed that the
act of congress vested in it the title to these alternate
seetions of land lying within these Sioux reservations.
On the other hand, it was contended that at the time
the grant to the Northern Pacific went into effect the
United States were not in possession of both the fee title

-1
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and the possession and right to possession of these Indian
lands; that the grant should be strictly construed, and
that the act could not be interpreted to mean that the
United States granted the railroad company what it did
not own, and the case in 92 U. 8. just referred to was
relied upon to support that contention. But the national
supreme court held that by the act of congress the United
States donated to the railroad company all the right and.
title which it, the United States, had in those lands.
(Buttz v. Northern P. R. Co., 119 U. 8. 55.) This Northern
Pacific railroad case virtually overruled the case in 92
U. 8. The doctrine then of the supreme court of the
United States is that all Indian lands, all lands occupied
in common by the Indians, whether these lands be reser-
vations or not, are public lands, the fee simple title to
which is in the United States; that the Indian is but the
ward of the nation, and his only interest or title to the
lands of which he is in possession is the right to occupy.
We think, therefore, that when Nebraska was admitted
into the Union the lands of the “Pawnee Indian Reserva-
tion” were public lands, the fee simple title was in the
United States, and the Indians had only the right of oc-
cupancy in those lands, and that an absolute grant by
congress to the state of all public lands within her bor-
ders would have invested the state with the title to the
lands of the “Pawnee Indian Reservation,” incumbered
only with the Indians’ rights of occupancy. The United
States then, by paying into the state treasury, at the
request and solicitation of Mr. Kennard, of five per cent
of the sale of these Indian reservation lands, were simply
performing the grant made by the nation to the state by
section 12 of the enabling act, as by the grant the United
States promised to pay to the state not only five per cent
of the proceeds of all public lands lying within the state
and which had prior to that time been sold by the United
States, but also to pay to the state five per cent of the
proceeds of all public lands lying within the state which
might after the date of the grant be sold by the United
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States. The fact that the United States sold these lands
and put the money to the credit of the Pawnee Indians
is not a consideration of any importance in determining
whether these “Pawnee Indian Reservation” lands were
public lands within the meaning of the enabling act. The
thing of controlling importance is that the fee simple
title to these lands was in the United States. They
were, therefore, public lands, and the promise was that
when sold by the owner it would pay five per cent of the
proceeds of the sale to the state. What the United
States did with the money derived from the sale of those
lands is unimportant. The judgment of the district
court is '

REVERSED.

ARLINGTON STATE BANK ET AL., APPELLANTS, V. KDUU'ND
PAULSEN ET.AL., APPELLEES.

FILED FEBRUARY 9, 1899. No. 8608,

1. Wills: VesTING OF Trrr.e. Whether the title to the testator’s real
estate vests at his death in his executors or heirs is not to be
determined solely by the presence in, or absence from, the will
of some particular words of conveyance, but determined so as
to accord with the testator’s intention as deducible from an ex-
amination of the entire will,

: ExEcUuTORS: POWERS: PrRESUMPTION. The presumption is
that the executors are invested with such power, and all the
power, necessary to enable them to carry out the testator’s in-
tention with reference to the disposition directed by him to be
made of his property.

: VEsTING OF Titie. The will of a testator directed his
executors to pay his debts out of his personal estate, and it
that proved insufticient, “to sell and convey” his real estate for
that purpose, and *“to sell and convey” his real estate and pay
the proceeds over in certain proportions to certain heirs. Held,
That the legal title to the real estate of the testator vested on
his death in his executors. '

: CoxsTRUCTION. 'The executors of such will conveyed the
testator’s real estate to one of his heirs upon the sole considera-
tion that she would mortgage it to secure money for the use
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of the executors and then reconvey to the executors, subject to
such mortgage. This was done. Held, That the transaction be-
tween the executors and heir was not a sale and conveyance
within the meaning of the will.

5. — Exrcrrors: Powers. The will gave the exccutors
power to convey the real estate only to an actual bona fide money
purchaser thereof.

6. : : : CoxviYANCES. The conveyance by t{he ex-

ecutor% to the heir was a voluntary ome, and, as to her and her
grantees with mnotice, void at the suit of the estate and its
creditors, and at the suit of prior judgment creditors of the
beneficiaries of such estate.

7. Executors: CONVEYANCES: INNOCENT PURCHASER. One who took
from such heir a mortgage on the real estate so conveyed to
her by the executors, having knowledge at the time that the
heir had not actually purchased such real estate, or one who,
having knowledge of such facts in the premises as ought to put
a prudent man on inquiry as to the character of the heir’s ftitle,
took such mortgage without inquiry, when a reasonable investi-
gation would have revealed the defect in the heir’s title, is not
a subsequent innocent purchaser and entitled to protection as
such.

8. : : : PLEADING. That one is a subsequent inno-
cent purchaser of real estate is an affirmative defense, which the
claimant, to avail himself of, must plead, and upon him is the
burden of proof to establish it.

9. : : : . One who claims the protection of
the rule apphmble to subsequent innocent purchasers without
notice is mot relieved from the duty-of affirmatively pleading
and proving the facts which he claims show him to be such inno-
cent purchaser, because he claims under the vendee of an execu-
tor, and the conveyance from such executor is attacked by the
judgment creditors of the beneficiaries of the trust property
as having been made without consideration to the knowledge of
the one claiming to be an innocent purchaser.

10. Wills: Execurtors: INTEREST. Where the will of a testator vests
the legal title to his real estate in his executors and directs
them to sell and convey it and pay the proceeds over in certain
proportions to certain heirs, the interest of such heirs in such
proceeds is property.

11, — : HEms: INTEREST. Dut the heirs have no interest in the
real estate as such, and it cannot be seized on attachment by
their creditors, nor is a judgment against them a lien thereon.

12. ————: ———: JurisnicTioN. The district courts of the state are
invested with ample powers to enjoin executors from diverting
trust property, to annul conveyances made by them without
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consideration in violation of the trust, and, on application of
a prior judgment creditor of a beneficiary of such trust prop-
erty, when such creditor has exhausted his legal remedies, to
compel the interest of such beneficiary in such property, if not
exempt, to be applied to the payment of his debts.

: Powrns: PresuympTioN. The presumption is that

a will which simply clothes executors with power “to sell and

convey” the testator’s real estate for paying debts and to make
distribution of the remaining proceeds to certain persons does
not confer on the executors the power to mortgage such real
estate.

: : : . But such presumption may be
overthrown \\hen an examination of the whole will shows that
the disposition directed by the testator to be made of his prop-
erty is of such a character as authorizes the inference that it
was the testator’s intention that his executors should have
power to mortgage his estuate.

CONVEYAXNCES. When executors of a will have in-
dividual interests in the tesfator’s property, whether a convey-
ance made by them shall be construed as an execution of the
trust or a conveyance of their individual interests is a question ot
intention; and if from the conveyance itself it is apparent that
it was intended as an execution of the trust in pursuance of the
will, it will be so construed.

: TrusTts. Where a trustee wrongfully makes a vol-

untary gift or conveyance of trust property, whether a subse-

quent creditor of the beneficiaries of such trust property may
successfully invoke the aid of a court of equity to annul the
wrongful disposition made of the trust fund, to restore it to the
trustees and cause it to be applied to the payment of debts of the
beneficiaries, not decided.

Subrogation. The doctrine or rule of subrogation is not a fixed
and inflexible rule of law or equity. 1t does not owe its origin
to statute or customn. It is a creature of the equity courts, in-
vented and applied by them to do justice or prevent an injustice
being done in a particular case and under a particular state of
facts, where the law is powerless in the premises.

Wills: Execurors: MORTGAGE BY HEIR. A testator directed his
executors to sell and convey-his real estate and pay the proceeds
over in certain proportions to certain heirs. The executors
deeded the real estate withount consideration to one of the heirs,
and she mortgaged it to a trust company and a bank. In a suit
by the judgment creditors of the heirs to annul the conveyances
of the =xecutors and the mortgages made by the heir the credi-
tors ware given a decree as prayed. but held that the mortgagees
were entitled to judgments against the testator’s estate for such
of the moneys represented by their mortgages as were actually
applied to the payment of debts allowed by the probate court
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against the testator’s estate, as were actually used to discharge
taxes against the real estate of the testator, as were actually
applied to discharge debts of the testator secured at the time of
his death by mortgages on his real estate, such judgments to be
liens against the property of the testator’s estate as the allowed
claims of other creditors and paid in due course of administra-
tion.

ArrrRAL from the district court of Douglas county.
Hear below before DUFFIE, J. Reversed.

L. Waikeley and A. C. Walkeley, for appellants:

A mere power of sale does not confer upon the donee
of the power authority to execute a mortgage. (Bloomer
v. Waldron, 3 Hill [N. Y.] 361; Russcll v. Russell, 36 N, Y.
581; C’ouz‘ant v. Serrvoss, 3 B 1b. [N. Y.] 128; l"(?))J v. Lai-
ble, 31 N. J. Eq. 567; Hoyt v. Jaques, 129 Mass. 286; Stokes
v. Payne, 58 Miss. 614; Hubbard v. German Catholic Con-
gregaiion, 34 Ia. 31; Price v. Courtney, 87 Mo. 387; Willis

0. Smith, 66 Tex. 31; Patapsco Guano Co. v. Morrison, 2
\Voods [U.S. €. C.] 395; Wilson v. Maryland Lifc Ins. Co.,
60 Md. 152; Butler v. Gazzam, 81 Ala. 491; Siwcitzer v. Wil-
vers, 24 Lan. 384; Albany I'irc Ins. Co. v. Bay, 4 N. Y. 9;
Wood v. Goodridge, 6 Cush. [Mass.] 117.)

Whenever a plaintiff establishes a right to attack or
set aside a conveyance of lands in the hands of a grantee
by reason of actual fraud, or other sufficient reason, a
party holding under such grantee by deed or mortgage,
in order to protett himself, must both plead and prove
that he is a bona fide purchaser or incumbrancer. (Tomp-
kins v. Anthon, 4 Sandf. Ch. [N. Y.] 97; Hunter v. Simrall,
5 Litt. [Ky.] 62; Boone v. Chiles, 10 Pet. [U. 8.] 17T;
Larrowe v. Beam, 10 O. 498; Gallatian v. Cunningham, 8
Cow. [N. X.] 361; Cunningham v. Erwin, Hopk. Ch. [N.
Y.] 48)

The sale was to be for the payment of debts and the
executors do not take title. (Ifaskell v. House, 3 Brey.
[S. Car.] 242; Greenough v. Welles, 10 Cush. [Mass.] 557;
Den v. Young, 23 N. J. Law 478; Perkins v. Presncll, 100
N. Car. 220.)
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The transaction with Lammrich was in no sense of
the term a sale. (T'rudo v. Anderson, 10 Mich. 363; T'aylor
v. Starkey, 59 N. H. 142; Hampton v. Moorhead, 62 Ia. 91;
Taylor v. Galloway, 1 O. 232; Dupont v. Wertheman, 10 Cal.
354.) ‘

Paul Charlton, also for appellants.

References as to notice and bona fides: Drey v. Doyle,
99 Mo. 459; Leeder v. Bair, 4 O. 447; Mack v. Brammer, 28
0. St. 508; Anglescy v. Colgan, 14 Atl. Rep. [N. J.] 627;
2 Devlin, Deeds secs. 727-729, 738, 741-743, 801-821; Rice
v. Winters, 45 Neb. 517; 2 Blackstone, Commentaries 446
Benjamin, Sales sec. 1; 21 Am. & Eng. Ency. Law 446;
Dudley v. Sumner, 5 Mass. 438; 4 Am. & Eng. Ency. Law
432; Roll v. Rea, 12 Atl. Rep. [N. J.] 905; Attorney Gen-
cral v. Abbott, 28 N. 8. Rep. [Mass.] 346; Gillespie v. Rog-
ers, 16 N. E. Rep. [Mass.] 711; Sickles v. White, 17 8. W.
Rep. [Tex.] 543; Mason v. Black, 87 Mo. 329; Rabb v. Flen-
niken, 7 S. E. Rep. [8. Car.] 597; Johnson v. Prairie, 91
N. Car. 159; Moore v. Smith, 19 8. W. Rep. [Tex.] 781;
Blagge v. Moore, 23 S. W. Rep. [Tex.] 466; Rush v. Mitchell,
32 N. W. Rep. [Ia.] 367.

C. A. Beldwin, also for appellants.

References: Schiroeder v. Wilcox, 39 Neb. 156; Stokes v.
Payne, 58 Miss. 614; Albany Fire Ins. Co. v. Bay, 4 N. Y.
26; Page v. Cooper, 16 Beav. [Eng.] 396; Hoyt v. Jaqucs,
129 Mass. 287; Ferry v. Laible, 31 N. J. Eq. 566.

Hamilton & Maxcell, for appellee Omaha Loan & Trust
Company:

The State Bank and Omaha National Bank are sub-
sequent creditors and cannot impeach the mortgage. (18
Am. & Eng. Ency. Law 247; McCauley v. Holtz, 62 Ind.
205; Parks v. Ingram, 22 N. H. 283; Stcenbergen v. Gowdy,
19 S. W. Rep. [Ky.] 186; McDonald v. The Tom Lyslc, 48
Fed. Rep. 690; Dunnington v. Kirk, 22 8. W. Rep. [Ark.]
430; Frazer v. Miller, 35 Pac. Rep. [Wash.] 427; Shuford

50
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Chm,sl\z, 26 S, W. Rep. [Tex.] 141; Wdlt I'raudulent
(,on\ eyances [2d ed.] see. 105; Usher v. ITuzeltine, 5 Greenl.
[Me.] 471; Miller v. Miller, 23 Me. 22; 1 Freeman, Judg-
ments [4th ed.] sec. 244.)

The attachment proceedings and judgments of the ap-
pellants Arlington State Bank and Omaha XNational
Bank created no lien upon the land. (Meck v. Briggs, 54
N. W. Rep. [Ia.] 456; 2 Pomeroy, Equity Jurisprudence,
p. 572, sec. 1011; Hale v. Hale, 33 N. E. Rep. [I1L] 858;
Wiecker v. Ray, 118 I11. 472; Poor v. Robinson, 10 Mass. 131;
Hitcheock v. Southern Iron & Timber Co., 38 S. W. Rep.
[Tenn.] 588; Prouty v. Mather, 49 Vt. 415; Heard v. Hall,
16 Pick. [Mass.] 457; Fawill v. Roberts, 50 N. Y. 222; Lce
v. Getty, 26 N1, 77; Adicr v. Hellman, 55 Neb. 266; Jolnson
v. Johnson, 36 Neb. 700; Siewart v. Rogers, 25 Ia. 395;
Price v. Sanders, 60 Ind. 310; Whitesel v. Iliney, 62 Ind.
168; Noblc v. Hines, 72 Ind. 12; Moore v. Lampton, 80 Ind.
301.)

The will of John . Paulsen conferred power on the
executors to mortgage the real estate. (18 Am. & Eng.
Ency. Law 877, and note 2; Dabney v. Manning, 3 0. 321;
Rowe v. Beckett, 30 Ind. 154; Rowe v. Lewis, 30 Ind. 163;
Stokes v. Payne, 58 Miss. 614; Waterman v. Baldwin, 26
N. W. Rep. [1a.] 435; Faulk v. Dashiell, 62 Tex. 642; Mec-
Creary v. Bomberger, 24 Atl. Rep. [Pa.] 1066; Kent v.
Morrison, 153 Mass. 137; 18 Am. & Eng. Ency. Law, note
pp. 941, 942; 2 Washburn, Real Property 708, note 3;
Locbenthal v. Raleigh, 36 N. J. Eq. 172; Pennsylvanie Lifc
Ins. Co. v. Austin, 42 Pa. St. 263; Zane v. Kennedy, 73 Pa.
St. 192; Kent v. Morrison, 26 N. E. Rep. [Mass.] 427;
Williems v. Woodard, 2 Wend. [N. Y.] 492; 9 Myer, I'ed-
eral Decisions sec. 912; Butler v. Huestis, 68 Ill. 594;
Ayers v. Palmer, 57 Cal. 309; Sugden, Powers 267, Sin-
gleton v. Scott, 11 Ya. 589.)

Cowin & McHugh, for appellee United States National
Bank.

I'. A. Brogan, also for appellees.
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RAGAN, C.

John T. Paulsen died in the city of Omaha on Septem-
ber 5, 1889, leaving a widow and six children, having
first made his last will and testament, which was subse-
quently duly probated. The testator left a widow, Anna
C. Paulsen, four sons, Edmund, Henry K., Herman 1%,
and William Paulsen, and two daughters, Augusta Paul-
sen (now Lammrich), and Emma C. Paulsen (now Woul-
ridge). By his will the testator appointed his widow
and his sons, except William, to be his executors, without
bond. The persons so nominated by the testator were
by the probate court of Douglas county duly appointed
executors of the will and accepted the trust. The testa-
tor died seized of real estate estimated to be worth from
three to four hundred thousand dollars. Some of this
real estate was incumbered with mortgages. More than
$20,000 of claims, exclusive of the debts secured by real
estate mortgages, were filed against the testator’s estate
and allowed by the probate court. The will of the testa-
tor, so far as material to this controversy, was as follows:

“It is my will, and I do direct, that all my just debts
be fully paid out of my estate in the manner hereinafter
provided. * # ¥ '

“It is my will, and I do direct, that any and all debts
and demands against me and existing at the time of my
decease be fully paid, and to that end and for that pur-
pose I do direct that in the payment of my debts my ex-
ecutors shall use, (1) any and all moneys I may have on
hand at my deccase; (2) the avails of any debts, claims,
demands, notes, and mortgages that may be due and
owing to me at my decease; and should the amount of my
liabilities at my decease exceed the amount of money so
on hand and the amount so due me as aforesaid, or
should my said debts exceed the amount that can be
realized on such claims, then I do direct that any such
balance be paid out of the proceeds arising from the sale
or sales of any land or lots of land [of] which I may die



724 NEBRASKA REPORTS. [Vor. 57

Arlmgton State Bank V. Paulsen

seized. If it shall become necessary for any executors to
sell any of my real estate for the purpose of paying any
debt or liability existing against my estate, I do direct
and empower my executors hereinafter named to sell, and
by deed convey, any such part or parts of the real estate
of which I shall die seized as shall be necessary for that
purpose. And it is my desire and my will, and I do
direct, that in making such sale or sales that my execu-
tors shall make sale of such part of my real estate, and
on such terms and in such manner as in the judgment
of my executors shall be for the best interests of all
persons interested in my estate. After my debts have
been fully paid, as hereinbefore provided, I do direct,
authorize, and empower my executors to make a sale
or sales of any part or all of the real estate of which I
shall die seized, at such time and in such manner as
shall in the judgment of my executors be for the best
interests of my estate and all persons interested thervein,
and to that end and for that purpose 1 do authorize and
empower my said executors, if they shall see fit and
proper so to do, to divide, subdlvlde, and plat any por-
tion thereof for such sale, and I do authorize and em-
power my said executors to sell and convey by good and
sufficient deed to any purchaser or purchasers of any part
of my said real estate so by them sold, thereby convey-
ing to such purchasers the full and complete title to the
premises so purchased by them. The proceeds arising
from any and all sales of any part of my said real estate,
after my debts have been fully paid as such proceeds
shall accumulate from time {o-time, and all moneys that
are not necessary to be used in paying off any existing
indebtedness that shall come to the hands of my execu-
tors as such executors of my estate from any source what-
ever, I do give and bequeath to my said wife and children
as follows: * * #

“It is my will, and for a more perfect understanding
of this my will and to avoid the possibility of a doubt
as to my intention and purpose here I do again declare
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it to be my will, and I do direct and empower my exccu-
tors acting and performing.the duties of this trust to
use their own judgment and discretion, subject to the
provisions hereinbefore made, as to the proper time and
manner of making sale or sales of any part of my real
estate; and I hereby authorize and empower my said ex-
ecutors to sell, deed, and convey the same and divide and
pay over the proceeds of such sale as hereinbefore pro-
vided.”

The testator, by his will, also set apart certain specific-
ally described real estate and gave his wife the use of the
rents and profits thereof during her natural life. This
real estate is not involved in the controversy here. On
December 30, 1891, the executors executed a deed to
Augusta Lammrich, and thereby conveyed to her a large
part of the real estate of which the testator died seized.
The consideration expressed in this deed was $150,000.
As a matter of fact this deed was a voluntary convey-
ance. The executors did not sell this real estate to
Augusta Lammrich, and she paid nothing whatever for
the conveyance to her. She was one of the heirs of the
Paulsen estate and practically without means. On De-
cember 31, 1891, the widow and all the heirs of the
testator, except William Paulsen, executed and delivered
to the Omaha Loan & Trust Company a note for $25,-
000, drawing interest at the rate of six per cent per
annum from date until maturity, interest payable semi-
annually, evidenced by coupons attached thereto. To
secure the payment of this note Aungusta Lammrich, on
said date, executed and delivered to said Omaha Loan
& Trust Company a mortgage upon all the real estate
previously conveyed to her by the executors. Subse-
quently Augusta Lammrich reconveyed all said real es-
tate to the executors, subject to the mortgage given
thereon by her to the trust company. On Ifebruary 3,
1804, the executors made another deed to Aungusta
Lammrich, and thereby conveyed to her practically all
the real estate of which the testator died seized, except
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that which they lhiad previously conveyed to her by the
deed of December 30, 1891. The consideration expressced
in this last deed was $50,000. This deed was also a volun-
tary one. The deed was not executed to consummate an
actual sale made of the real estate by the executors to
Augusta Lammrich. She had not bought the real estate
described in the deed, or any part thereof, and she paid
the executors nothing for such conveyance. On the same
day this deed was made to Augusta Lammrich she mort-
gaged the same to Milton T. Barlow, to secure the pay-
ment of a note of $16,000, payable to Barlow and exe-
cuted by Augusta Lammrich, Edmund Paulsen, Anna C.
Paulsen, the testator’s widow, Herman F. and Henry K.
Paulsen. Subsequently Augusta Lammrich conveyed the
real estate mortgage to Barlow back to the executors,
subject to the Barlow mortgage. The $16,000 note held
by Barlow belonged to the United States National Bank.
Barlow was the cashier of the bank and its trustee in
this transaction. The Arlington State Bank, the Blair
State Bank, and the Omaha National Bank brought this
suit in the district court of Douglas county. The Omaha
Loan & Trust Company, United States National Bank,
Milton I. Barlow, the widow and heirs of John T. Paul-
sen, deceased, and the executors of his will, and others
were made parties to the action.

We state the material averments of the petition of the
Arlington State Bank, as the petitions of the Blair State
Bank and the Omaha National Bank are the same: The
Arlington State Bank, in its petition, set out, among
other things, the facts hereinbefore detailed, and further
averred that, prior to the execution of either of the two
deeds by the executors to Augusta Lammrich, Paulsen’s
widow and his sons, Edmund, Herman, and Henry, be-
came and were justly indebted to the Arlington State
Banlk; that it brought a suit upon the evidence of such
indebtedness and recovered a judgment; that it caused
an execution to be issued thereon, which was returned
wholly unsatisfied. The petition of the Arlington State
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Bank then charged that the executors had never at any
time sold or disposed of the real estate, or any part
thereof, of which John T. Paulsen died seized; that no
consideration whatever was paid for the conveyauces
made by the executors of the testator’s real estate to
Augusta Lammrich; that the purpose for which such
conveyances were made was that Augusta Lammrich
might incumber the same by mortgages to the trust com-
pany and the United States National Bank; that the
trust company and the United States National Bank had
full knowledge and notice that Augusta Lammrich had
parted with no consideration for the conveyances made
to her of the testator’s real estate; that the trust com-
pany and the United States National Bank kunew the
purpose for which the executors made such conveyances
to Augusta Lammrich, and that such conveyances were
unauthorized and invalid, since, by the provisions of the
will of John T. Paulsen, his executors had no power or
authority to mortgage his real estate, or any part thereof,
for any purpose, and no power to make a conveyance
thereof, except in consummation of an absolute sale made
by them; that the conveyances made by the executors
to Augusta Lammrich and the mortgages made by her
on such real estate to the trust company and the United
States National Bank were made and accepted for the
fraudulent purpose of preventing it from collecting the
dcbt owing to it by its judgment debtors. The prayer of
the petition was for a decree canceling and annulling the
two deeds made by the executors to Augusta Lammrich
* and the two mortgages made by her to the trust company
and the United States National Bank, and for other,
further, and gencral relief. The widow and all the heirs
and executors-of the testator answered this petition of
the Arlington State Bank, admitting the making of the
two conveyances by the executors to Augusta Lammrich
and the execution of the mortgages by her to the trust
company and the United States National Bank; denied
that the conveyances made by the executors were with-
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out consideration; alleged ihat they were made for a
good and valuable consideration, and denied that there
was any fraud intended or practiced by any of the parties
to said transaction. The Omaha Loan & Trust Company,
by its answer, among other things, admitted the execu-
tion of the conveyances by the executors to Augusta
Lammrich and the execution by her to it of the mortgage
of December 31, 1891, and denied all allegations of fraud.
The United States National Banlk, in its answer to the
petition of the Arlington State Bank, admitted the exe-
cution and delivery of the deed by the executors to Au-
gusta Lammrich on I'ebruary 3, 1894, the execution and
delivery by Augusta Lammrich to Milton T. Barlow for
it, the United States National Bauk, of the $16,000 mort-
gage of said date; denied all allegations of frand, and
affirmatively averred that at the time of the testator’s
death he was indebted to the United States National
Bank in the sum of $12,000, and that the mortgage made
to Barlow for it by Augusta Lammrich was made to
secure this §12,000 and a further sum of $4,000 advanced
by the bank to the executors and used by them in paying
the debts of the testator's estate.

The district court found, among other things, that there
was no fraud intended or practiced by any of the par-
ties in the execution of the two deeds by the executors
to Augesta Lammrich and her execution of the mortgages
to the trust company and the United States National
Bank, and that such mortgages were valid and first liens
upon the property therein described; that the Arlington
State Bank and other judgment creditors had liens upon
the interests of their debtors in the real estate of the
testator, subject to the liens of the trust company and
the United States National Bank’s mortgages, and en-
tered a decree accordingly. The Arlington State Bank,
the Blair State Bank, and the Omaha National Banlk
have appealed.

1. A question presented by the record, and one much dis-
cussed by counsel, is, in whowm did the legal title to the
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testator's real estate vest upon his death? Did the execu-
tors take the legal title or did the heirs? The will of the
testator contains no langunage which in express terms
would vest the title either in the executors or the leirs.
The will declares that the executors shall pay the testa-
tor’s debts out of money on hand at his decease and
money derived from debts owing to him, and if these
sources should prove insufficient, the executors are di-
rected to pay the remainder of his debts from the sale of
his lands, or a part thereof. In case of a sale of any part
of the testator’s real estate for the purpose of paying his
debts, the executors are directed and empowered to con-
vey the parts sold by deed. After the payment of his
debts, the executors were directed and authorized to sell
and convey any or all of his real estate and divide and pay
over the proceeds of such sale in certain proportions to
certain heirs. Whether the heirs or executors took the
legal title to the real estate of the testator upon his
death is not to be determined solely by the presence or
absence of some particular language of the will; and
the courts cannot say that the executors did not take
the legal title and that the heirs did, solely because no
apt language is found in the will expressly declaring
that the executors should have the legal title. The ques-
tion is to be determined by ascertaining from an exam-
ination of the entire will of the testator what his inten-
tions were. If the cardinal object, intention, and purpose
of the testator in making disposition of his property
can be effectuated only by having the legal title to the
property vested in the executors, then the will will be
given such a construction as will carry out the lawful
intentions of the testator; and the presumption must be
indulged that the testator gave his executors all the
power necessary to carry out his intentions. As was said
by SvrLivax, J., in Weller v. Noffsinger, 57 Neb. 455:
“No rule of law is better settled or more in accord with
good sense than that which requires the intention of the
testator to Le ascertained from a liberal interpretation



730 NEBRASKA REPORTS. [Vour. 57

Arlington State Bank v. Paulsen.

and comprehensive view of all the provisions of the will.
No particular words, no conventional forms of expression,
are necessary to cnable one to make an effective testa-
mentary disposition of his property. The court, without
much regard to canons of construction, will place itself
in the position of the testator, ascertain his will, and, if
lawful, enforce it.” As we construe the will in this rec-
ord, we think the testator had in view two things: (1)
The payment of his debts, and (2), after his debts were
paid, the conversion of his real estate into cash and a dis-
tribution thercof in certain proportions among certain
heirs; and though the will does not in express terms say
that the executors shall have the’legal title, still, we
think, they could not carry out the testator’s intentions,
unless they were invested with the legal title to his real
estate. They were to sell this real estate and make deeds
of conveyance to the purchasers whether they sold the
land to pay debts or sold it for the purpose of distributing
the proceeds among the legatees and heirs. We think,
therefore, that in this case the legal title to these lands
upon the death of the testator vested at once in his ex-
ecutors; that the title to no part of the testator’s real
estate descended to the heirs; that a conveyance or a
mortgage by them of this real estate would be a nullity,
as a real eslate conveyance would cloud the executors’
title, and, if effective for any purpose, could be held to be
nothing more than an assignment of such heirs’ interest
in the estate of the testator. In support of these views
see Halc v. ITale, 33 N. E. Rep. [IIL.] 858; Wicker v. Ray,
8 N. E. Rep. [111.] 835; Mcek v. Briggs, 54 N. W. Rep. [1a.]
456; 2 Pomeroy, Equity Jurisprudence 1011.

2. Another question presented by the record is whether
the two conveyances made by the executors of the testa-
tor’s real estate to Augusta Lammrich were sales within
the meaning of the testator’s will. As already stated,
these deeds to Augusta Lammrich were made without
consideration. They were not in consummation of con-
tracts of bargain and sale entered into between her and
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the executors. She paid nothing, promised nothing,
parted with nothing valuable for the conveyances, and
if the conveyances were made to her upon the considera-
tion that she would mortgage the real estate conveyed
and then reconvey to the executors subject to that mort-
gage, the conveyances to Augusta Lammrich were still
without consideration. The will conferred no power upon
the executors to make a gift of the testator’s real estate
to any one. Their power was to convey only to an actual
bone fide money purchaser. The conveyances made by
the executors to Augusta Lammrich were not executed
in pursuance of, or in accordance with, the provisions of
the will. They were not good executions of the powers
conferred upon the executors, and as between Augusta
Lammrich and her grantees with notice, the testator’s
estate, the creditors of that estate, and the creditors of
the beneficiaries of that estate, those conveyances were
voidable. (Trudo v. Anderson, 10 Mich. 357; Hampton v.
Moorhead, 17 N. W. Rep. [Ia.] 202; Dupont v. Wertheman,
10 Cal. 354; Taylor v. Galloway, 1 O. 232; Briggs v. Davis,
20 N. Y. 15; Russell v. Russell, 36 N. Y. 581; I'erry v. Luible,
31 X. J. Eq. 566.)

3. This brings us to the contention of the trust com-
pany and the United States National Bank, that they
are innocent purchasers or mortgagees of this real estate
conveyed by the executors to Augusta Lammrich and
entitled to protection as such. There are to this conten-
tion three answers: (1.) Although the district court made
no finding upon that subject, we are constrained by the
evidence, without quoting it, to hold that both the trust
company and the United States National Bank actually
kuew that the executors had made the conveyances they
did to Augusta Lammrich, not as a consummation of
actual sales of the real estate to her but in order that she
might execute the mortgages now held by the trust com-
pany and the United States National Bank. (2.) Assum-
ing that the trust company and the United States XNa-
tional Bank did not actually know that this real estate
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had been conveyed to Mrs. Lammrich without considera-
tion, still they should have known. They were in pos-
session of such facts in the premises as should and would
have excited the suspicions of prudent men as to the
character of Mrs. Lammrich’s title, and these inquiries,
if pursued with any diligence whatever, would have re-
vealed the fact that Mrs. Lammrich was a voluntary
vendee. (3.) Neither the trust company nor the bank
have, by either pleading or proof, shown, or made any
attempt to show, that they are innocent purchasers of
this property and entitled to the protection of that rule.
The bill filed by the appellants in this case set out the
fact of the conveyances by the executors to Mrs. Lamm-
rich, charged that these conveyances were without con-
sideration, that they were invalid because of want of
power in the executors to make them, and then charged
that the conveyances were fraudulently made and ac-
cepted. The answer of the trust company and the United
States National Bank to this was a general denial. Un-
der this pleading, evidence on their part tending to show
that they were innocent purchasers from Lammrich, had
they offered such evidence, would have been irrelevant.
That one is an innocent purchaser of real estate is an
affirmative defense, and though the bill charged in this
case that the trust company and the United States Na-
tional Bank had knowledge and notice that Mrs. Lamm-
rich was a voluntary vendee, it did not relieve the trust
company and the bank from the duty of pleading that
they were innocent purchasers, if they intended to rely
upon that defense. The proof shows, without contradie-
tion, that the conveyances made by the executors to Mrs.
Lammrich was without consideration, and we think it
shows that the trust company and the bank had actual
knowledge of that fact. Assuming, however, that it does
not, when the appellants showed that the conveyances
to Mrs. Lammrich were without consideration and void-
able as against them, then the burden was upon the n_ort-
gagees of Mrs. Lammrich to show that they took their



Vor. 57] JANUARY TERM, 1899. 33

Arlington State Bank v. Paulsen.

mortgages from her without knowledge of the defect in
her title. Augusta Lammrich acquired no title to the
real estate described therein by reason of the conveyances
made to her by the executors, and she could convey to
others no greater title than she herself possessed. The
mortgages, then, of the trust company and the United
States National Bank can only be sustained if they are
innocent purchasers or mortgagees within the meaning
of that rule. The doctrine of this court is that where a
claim to real estate can be sustained only upon the
ground that the person asserting it is a subsequent pur-
chaser in good faith, such person is required to show
affirmatively that he purchased without notice of the
equities of another and relying upon the apparent own-
ership of his grantor. (Bowman v. Griffith, 35 Neb. 361;
Garmirev. Willy, 36 Neb. 340; Phanir Mutual Life Ins. Co.
v Brown, 37 Neb. 705; Bualdicin v, Burt, 43 Neb. 245;
American Hxchange Nai. Bank v. Fuclder, 49 Neb. 713;
Yeend v. Weeks, 16 So. Rep. [Ala.] 165; Rush v. Mitchell,
32 N. W. Rep. [Ia.] 367; Pomeroy, liquity Jurisprudence
sec. T84; Bussick Mining Co. v. Daris, 17 Pac. Rep. [Colo.]
2945 Weber v, Rothehild, 15 Pac. Rep. [Ore.] 650; Cunning-
ham v. Ericin, Hopk. Ch. [N. Y.] 48-54; Richards v. Snyder,
11 Ove. 501; Lupo v. True, 16 8. Car. 580; Ferry v. Laible,
31 N. J. Eq. 566.)

4. Another argument of the trust company and the
United States National Bank is that since the title of
the lands of which the testator died seized did not de-
scend to his heirs, the judgments of the appellants here
against those heirs are not liens upon any real estate
of which the testator died seized, and therefore this ac-
tion cannot be maintained. We agree with the conten-
tion that the title of the testator’s lands at his death
did not descend to and vest in his heirs, that the heirs
have no such estate or interest in those lands as can be
seized and sold upon execution or attachment, and that
the judgments of the appellants are not liens upon those
lands; but all this conceded, it does not follow that this
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action cannot be maintained. The interest which the
heirs have in the estate of the testator, though a con-
tingent one, is still an interest—is property not exempt
from being applied to the payment of their debts. The
pleadings and the proof show that the appellants have
recovered judgments against these heirs; that execun-
tions have been issued and returned whelly unsatisfied;
that these heirs have interests in the real estate of the
testator, which real estate the executors, in violation of
their trust, have conveyed to another without considera-
tion. The appellants cannot sell the interest of the heirs
in this real estate on execution. They cannot seize such
interest by attachment process. They cannot success-
fully garnish the executors, becaunse by their wrong con-
duct they have, in effect, put the property in which the
heirs have an interest out of their hands. The case then
stands thus: The. heirs are justly indebted to the ap-
pellants. The heirs have, or should have, property in
the hands of the executors or trustees, and the latter
have diverted it and unlawfully disposed of it. The ap-
pellants have exhausted all the legal remedies for the
collection of their debts, and now it is said that this is
the end of the law. If this is so, it is & reproach to our
system of jurisprudence. But we do not think it is so.
It has always been one of the powers possessed by courts
of equity to compel the application of a debtor’s unex-
empt property to the payment of his debts when the cred-
itor had no other means of redress; and we have never
before heard it doubted that a court of equity was in-
vested with inherent power to prevent a trustee from
diverting a trust fund, to set aside and annul convey-
ances and grants made by a trustee without considera-
tion. In other words, when all other remedies have
failed, a court of equity will, at the suit of a creditor,
take the unexempt property of a debtor wherever found,
in whatever condition it may be, and cause it to be ap-
plied towards the payment of his debt. In Eliot v. Mer-

chants’ Exchange, 14 Mo. App. 234, it was held that a
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certificate of membership in the Merchants’ Exchange
of St. Louis was property and liable for the debts of its
owner; that a creditor, having exhausted his legal reme-
dies for the collection of his debt, might successfully
appeal to a court of equity for the sale of the debtor’s
membership in the exchange and the application of the
preceeds to the discharge of his debt. In Ager v. Murray,
105 U. 8. 126, the supreme court of the United States held
that a patent right might be subjected by a bill in equity
tu ‘the payment of the judgment debts of the patentee. .
In Ricketson v. Merrill, 148 Mass. 76, a testator devised
all his property to his executors to be sold and the pro-
ceeds divided between certain heirs, and the court held
that the interest of a beneficiary before distribution and
sale of the realty was not attachable, and that, as he had
no other property, his judgment creditor could maintain
a creditors’ bill to compel the executor to apply the
heir’s interest to the payment of the creditor’s debt. In
MeGough v. Insurance Bank of Columbus, 2 Ga. 151, it was
said: “It is certainly true that where a creditor has ex-
hausted his remedies at law and there are assets belong-
ing to his debtor which he cannot get hold of, equity will
assist him to reach and subject those assets to the pay-
ment of his judgment.” In Watkins v. Dorseit, 1 Bland
[Md.] 530, it was said: “Where a party cannot obtain
relief, either by an ordinary execution or by the extra-
ordinary process of outlawry or attachment by reason
of the peculiar situation of the property or the equita-
ble nature of the title to it, he may obtain relief by bill
in equity.” See generally as to the power of a court of
equity to lay its hands upon and apply to the satisfac-
tion of his debts every species of property belonging to
a debtor: IKdmeston v. Lyde, 1 Paige Ch. [N. Y.] 637;
Earlev. Grove, 92 Mich. 285; Edwards v. Edwards, 24 0. St.
402; Miller v. Davidson, 3 Gil. [Ill.] 518; Furlong v.
Thomssen, 19 Mo. App. 364; Pickens v. Dorris, 20 Mo. App.
1; Millard v. Parsell, 57 Neb. 178; Galveston, H. & S. A. R.
Co. v. McDonald, 53 Tex. 516; German Nat. Bank of Hast-
ings v. I'irst Nat. Bank of Hastings, 55 Neb. 86.
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5. A further contention of the appellees is that the con-
veyances made by the executors to Augusta Lammrich
and the mortgages made by her to the trust company and
the United States National Bank in effect constituted
a mortgaging of the testator’s real cstate by the execu-
tors, and that the executors had power under the will
to execute mortgages upon the testator’s real estate for
the purpose of raising money to pay the testator’s debts.
We assume, without deciding, that the legal effect of the
transactions of the executors with Augusta Lammrich
and her conveyances to the trust company and the United
States National Bank was a mortgage of the testator’s
real estate by the executors. Whether the executors had
power to mortgage the testator’s real estate is, of course,
to be determined from the intention of the testator on
the subject as ascertained from an examination of the
entire will. In support of the contention that the execu-
tors had power to mortgage counsel have cited us to the
following cases: Waterman v. Baldwin, 26 N. . Rep.
[Ta.] 435; Faulk v. Dashiell, 62 Tex. 642; McCreary v.
~ Bomberger, 24 Atl. Rep. [Pa.] 1066; Kent v. Morrison, 153
Mass. 137, 26 N. E. Rep. 427; Locbenthal v. Raleigh, 36
N. J. Eq. 169; Williams v. Woodard, 2 Wend. [N. Y.] 486;
Ayres v. Palmer, 57 Cal. 309; Pennsylrania Life Ins. Co. v.
Austin, 42 Pa. St. 263; Zane v. Kennedy, 78 Pa. St. 192.
It would subserve no useful purpose to review all these
cases. The doctrine of the Pennsylvania court is that
an abgolute and unrestricted power to sell includes power
to mortgage, although no power to make the mortgage
is expres'sly given to the trustee or executor. Aside from
the Pennsylvania cases, we think the other cases cited
by counsel in support of their contention are not in point
here.

In the Waterman-Baldwin Case the debtor conveyed all
his property to a trustee, “to sell and dispose of for the
payment of his debts,” and it was held that the trustee
might execute a mortgage upon the property to secure
the payment of money he had borrowed for the purpose
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of redeeming a part of the debtor’s land from a mortgage
foreclosure sale. But the power of attorney in that case
is broader than the will here. The power of attorney
gave the trustee power to sell and dispose of, while the
will in the case at bar conferred upon the executors only
the power to sell.

In the Foulk-Dashiell Case the will gave the executors
power “to sell, exchange, and dispose of,” and it was held
that the executors had power to mortgage. But it is to
be observed that in that case also the executors had
power, not only to sell, but to exchange and dispose of
his estate; and the will in that case further invested
the executors with full authority to control the estate,
in their discretion, for the interest of the testator’s chil-
dren, in their education, ete. :

In the Ayres-Palmer Casc the trustee was given power
to sell and convey or to mortgage the land. He conveyed
it to J. B, upon no other consideration than that the
latter would execute a mortgage upon the land for a
sum of money, and the court held that the transaction
was, in effect, a mortgaging of the land by the trustee,
and that he was clothed with that authority by the power
of attorney.

In the Williams-Woodard Case the trustee was author-
ized to bargain, sell, convey, and assure a tract of land,
and the court held that he had authority to execute a life
lease upon the land, the lease containing a provision for
an eventual purchase of the land by the lessee.

In the Kent-Morrison Case the testator devised all his
property to his wife, with “full power to sell and convey
the same by deed (part or all of it), and the proceeds
thereof are to be used for her comfort and otherwise as
she may think proper.” TUpon her death the estate re-
maining undisposed of was to go to the testator’s son.
The court held that the power “to sell and convey” was
an absolute and unrestricted power to sell for her benefit
and in her discretion, and vested in her a power to mort-
gage the estate for her benefit.

51
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But we do not regard these cases, or any of them, as
of controlling authority here. In all the cases cited the
executor or trustee was, by a fair construction of the will,
clothed with authority, not only to sell, but to otherwise
dispose of or mortgage the real estate; or the executov
was invested with such control and management of the
testator’s property and such discretion in the premises
as to clothe him with authority to execute a mortgage
for the purpose of carrying out the testator’s intention
with reference to the disposition of his estate; or the
executor was given such an interest in the property as
authorized him to mortgage it for his own benefit. In
the case at bar the executors were not directed to pre-
serve as a whole the testator’s estate, or any specific
part of it, or to manage, control, collect the rents and
profits thereof and distribute them to certain legatees.
They did not receive this estate charged with the duty
of raising and paying out of the same certain specific
legacies. The executors were to pay the testator’s debts
out of his personal property. If that proved insufficient,
they were authorized to sell and convey sufficient of the
real estate to pay those debts; and after the debts were
paid, they were to sell and convey all the testator’s real
estate and divide the proceeds in certain proportions
among certain parties. This was a trust with a power
of absolute sale, and, looking at the entire will of the
testator, we do not think it can be said that he ever con-
templated such a thing as his executors borrowing money
to pay his debts and pledging his property by mortgage
to secure the repayment of the money borrowed. The
two transactions of a sale and a mortgage are essentially
different: A power to sell implies that the trustee is to
receive for the benefit of the testator’s estate the value
of the land in cash. Power to mortgage involves a right
in the trustee to convey the land for a less sum than its
value and hazard the entire estate for its repayment.
The presumption is that a will which simply clothes the
executcrs with “powcr to sell and convey” the testator’s




Vor. 57] JANUARY TERM, 1899. 39

Arlington State Bank v. Paulsen.

real estate and make distribution of the proceeds to cer-
tain persons does not include the power to mortgage; but
such presumption may be overthrown when an examina-
tion of the whele will shows that the disposition directed
by the testator to be made of his property is of such a
character as to authorize the inference that it was his
intention that his executors should have power to mort-
gage his estate. The will may authorize the inference
of such an intention, notwithstanding the language
thereof vests the executors with only power to sell and
convey, if the executors are charged with the preservation
and retention of a certain part of the estate, with the
control and management thereof, the collection of the
rents and profits of the estate, with the making of im-
provements on certain parts of the real estate, or if the
estate comes to them charged with a specific legacy
which the executors are to pay out of the estate.

In Ferry v. Laible, 31 N. J. Eq. 566, the testator, who
was a brewer, directed his executors to continue his busi-
ness and to invest the interest and profits which they
should receive therefrom in bonds and mortgages or in
the purchase of real estate. The will also contained this
clause: “And they shall also have the power to sell.”
The executors, on December 2, 1871, conveyed the testa-
tor’s real estate to one Wiedenmayer, and nine days after-
wards the latter executed a mortgage upon it for $65,-
000. The executors made the deed to Wiedenmayer for
the purpose of having him execute the mortgage, and the
mortgage was executed for the purpose of paying debts
which the executors had contracted in the conduct of the
testator’s business. The suit was to foreclose the mort-
gage. The vice chancellor said: “The primary purpose
of the present suit is to compel the payment of this mort-
gage by a sale of the mortgaged premises. * * * THas it
[the mortgage] any force against those who are entitled
to the fee? It is not necessary to stop to inquire who
they are. That question was not spoken to on the argu-
ment. Itis enough for present purposes to know that all
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persons now in being who can claim any esmto or 111(()1 est
in the mortgaged premises are before the court as parties
to this suit. The proofs show, quite incontestably, thai
the conveyance to Wiedenmayer was not made in con-
summation of an actual sale, but was a mere contrivance
to enable him to execute a mortgage to the complainants,
ITe accepted it under an arrangement that he should
execute a mortgage to the complainants and then re-
convey the lands. It is not pretended that a contract
of sale and purchase was made, or that any price was
agreed upon or consideration paid or given other than
the execution of thé mortgage to the complainants. In-
deed, the parties to the transaction did not take the
trouble to put on it the guise of a sale. No reference
to authorities is required to show that this was not a
valid exercise of the power given by the will. The execu-
tors were intrusted with power to make sale of the
brewery premises in a certain contingency, but no power
to donate the property nor to create preferences against
it in favor of certain creditors, to the exclusion of others.
If the executors used the power at all, they were bound
to keep within its terms, and any attempt by them to
exercise power in excess of that delegated must be held
to be simply nugatory. Where the creator of a power
defines the method of its execution, that method must be
strictly followed, so far, at least, as may be necessary
to give effect to his intent and design. This rule is fun-
damental. It is clear the conveyance to Wiedenmayer
passed no title. * * ¥ But it was very plausibly ar-
- gued by the counsel of the complainants that the power
to sell, conferred by his will, embraces also a power to
mortgage, and that if he was right in this contention, the
mortgage should be upheld as within the power, for,
although not executed by the executors themseclves, yet,
having been executed by their grantee, to whom they
conveyed the mortgaged premises for the purpose of
having them mortgaged to the complainants, it should,
in a court which deals mainly with the substance of
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transactions, regardless of mere questions of form, be
treated as the deed of the executors. My judgment rve-
jects both propositions as thoroughly unsound. The last
is much too devious, and too strongly marked by false
suggestions, if not actual falsehood, ever to be recognized
as the fit foundation of a judicial conclusion.” The court
held not only that the executors under the will had no
power to mortgage the testator’s real estate, but that
the voluntary conveyance made thereof to Wiedenmayer
was nugatory.

In Hubbard v. German Catholic Congregation, 34 Ta. 31,
the congregation authorized a committee to sell certain
real estate belonging to it and to execute a deed to the
purchaser therefor in order to raise a fund for the pur-
pose of paying the debts of the congregation. The com-
mittee executed a mortgage on the property to the vari-
ous creditors of the congregation to secure the payment
of their debts, and the court held that the mortgage was
void for want of power in the committee to execute it.

In Taylor v. Galloway, 1 0. 232, a will provided: “All
the rest of my estate I leave to be sold as my executors
hereafter named shall think best, and the moneys aris-
ing from such sale I give unto my infant daughter.”
The executor entered into a contract with Taylor in and
by which the latter was “to change the locations, to
redeem such parts of the land as had been sold for taxes,
and to do whatever might be necessary to secure the
property and perfect the title, in consideration of which
Taylor was to have an equal moiety of the land,” and
the court held that the contract was a nullity. The court
gaid: “But the most important question is whether the
contract made with the complainant Taylor be such a
gsale as was contemplated or authorized by the will.
The manifest design of the testator was to convert the
whole of lis estate into money for the benefit of his
infant daughter. The trustees are not authorized to ex-
change or incumber the land or to dispose of any part
of it to perfect a title to the residue. "The power i= to
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sell, and the sale must be for money. It may be said that
the contract with Taylor was a sale, and that he is ¢
purchaser for a valuable consideration. This is tech-
nically true, as it would have been if the executor had
conveyed to him a moiety of the land as a reward for
effecting a sale of the other moiety. But it is presumed
that such a sale would not be valid, as it would defeat the
object of the testator. The power must be strictly pur-
sued and must be executed according to the manifest
intent of the testator.” To the same effect are: Morris r.
Watson, 15 Minn. 165-212; [Hoyt . Jaques, 129 Mass. 286;
Waood v. Goodridge, 6 Cush. [Mass.] 117; Switzer v. Wilcers,
24 Kan. 384; Albany £'ire Ins. Co. r. Bay, 4 X. Y. 1; Price
v. Courtney, 87 Mo. 357.

In Bloomer v. Waldron, 3 Hill [N. Y.] 361, Medcef Eden
died leaving a will, which provided: “I give to my wife,
s0 long as she shall remain single, #* * * full power
and authority to sell and convey all or any part of my
real estate, provided * * * Aaron Burr shall in
writing * * ® approve and consent to such sale.
# % % The moneys from all such sales to be vested
and secured in such manner as the said Aaron Burr shall
direct.” The widow executed a mortgage on the testa-
tor's real estate with the consent in writing of Aaron
Burr, and the court held that the will conferred upon
the widow the power to sell and convey the testator’s
lands and invest the proceeds; that the widow was re-
quired to sell for cash or something equivalent thereto;
that the widow had no authority to mortgage, and that
the mortgage executed on the lands by her was utterly
void. '

6. Another contention of the appellees is that though
the conveyances made by the executors to Augusta
Lammrich were void for want of consideration, still such
conveyances operated to transfer to her the interests
which the heirs signing such convevances as executors
had in the property of the tegtator. One answer to this
contention is that the title of the testator's real estate,
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apon his death, descended to and vested in the executors
and not in his heirs, and though the executors who ex-
ecuted the conveyances to Augusta Lammrich weve the
heirs of the testator, those conveyances were absolutely
valueless as real estate conveyances. A second argu-
ment to the contention is that the conveyances made by
the executors were by them and their grantees intended
to convey to Augusta Lammrich the fee simple title to
the lands. It was not the intention of any of the parties
thereto that those conveyances, or either of them, should
operate as an assignment to Augusta Lammrich of the
interest which the heirs of the testator had in his real
eslate. In support of the contention under considera-
tion counsel cite us to the following cases: [litcheicl v.
Southern Tron & Timber Co., 38 8. W. Rep. [Tenn.] 588;
Posr v. Robinson, 10 Mass. 131; Hewd v. Hall, 16 Pick.
[Mass.] 457; Favill v. Roberts, 50 N. Y. 222; Lee v. Getty, 26
11. 77. We do not think the cases cited support counsel’s
contention, and a review of two of them must suffice.

In the Farill-Roberts Case the executors of the will had
no authority to sell the testator’s real estate or to con-
trol it. But with the knowledge of the heirs he applied to
the court and cbtained an order authorizing him to sell,
and with the consent and at the request of the heirs he
made a sale of the real estate, conveyed it, received the
purchase-money, the heirs at the time informing the pur-
¢haser that the executor was authorized to make the
gale. and it was held that the heirs were afterwards
estopped from asserting title to the land as against the
purchaser at such sale.

In the Heard-Iall Cuse the guardian of a non compos
mentis, in pursuance of a license of court therefor, sold
his ward’s real estate and conveyed the same to the pur-
chaser with a covenant that he, the conservator, was duly
authorized to sell the premises. It was held that this
covenant estopped the conservator from afterwards
¢laiming in his own right a portion of the real estate
under a previous conveyance to him in his own right.
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It is obvious that these cases are not in point here.
They rest upon the principle of estoppel. It may be that
the heirs who, as executors, executed the voluntary deeds
to Augusta Lammrich could not maintain a suit as such
heirs against her to annul those conveyances on the
ground of want of consideration. Doubtless, a debtor
who voluntarily conveys his real estate to another for
the fraudulent purpose of preventing it being applied to
the payment of his debts could not maintain a suit
against such voluntary grantee to annul such a convey-
ance, but it does not follow that becanse the debtor
would be estopped from maintaining such suit that his
creditor would. In the case at bar the grantors of Au-
gusta Lammrich described themselves as the executors
of the testator. The deed made by them purported to
convey the legal title which they possessed to Augusta
Lammrich for a consideration equal to its value. Au-
gusta Lammrich did not suppose she was buying the indi-
vidual interest of the heirs who signed the deeds to her
as executors, and it was not the intention of any party to
that transaction that those .conveyances should convey
the interests which the heirs, as children of the testator,
had in the lands. When the grantor is a donee of power,
and also has an individual interest in the property,
whether the conveyance shall be construed as an execu-
tion of the donee’s power or a conveyance of the donee’s
interest is a question of intention, and if from the con-
veyance itself it is apparent that it was intended as an
execution of the power, it will be so construed. (Blagye
v. Miles, 1 Story [U. 8.] 426; Lec v. Simpson, 134 U. S.
572; Patterson v. Wilson, 64 Md. 193; Ritclhie v. Putnam,
13 Wend. [N. Y.] 524; unson v. Berdan, 35 N. J. Eq.
376; Ouwen v. Switzer, 51 Me. 322; Funk v. Fygleston, 92
I1l. 515.)

7. A further coutention of the appellees is that the
appellants did not become creditors of the heirs of the
testator prior to the convevances made by the executors
to Augusta Lammrich, Authorities ave cited to show
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that a subsequent creditor cannot maintain an action to
set aside a voluntary conveyance made by his debtor
prior to the time of the contracting of the debt, where
the debt was not contracted with the intention of be-
coming indebted. This opinion is already too long, and
it must suffice to say that the evidence in the record
does not sustain the contention of the appellees that the
appellant’s debts were not econtracted prior to the con-
veyances made by the executors to Augusta Lammrich;
and it may very well be doubted if the rule that a cred-
itor whose debt is contracted after the voluntary alien-
ation of his debtor’s property, the alienation not having
been made with intention to become indebted, has any
application to this case. Here the trustees of a fund
have misappropriated it,—have made a donation of it to
-a third party,—and it would seem that the creditors of
the beneficiary of this fund, irrespective of the time when
their debts were contracted, and irrespective of the ques-
tion as to whether the misappropriation and donation
of the fund was made by the trustees for a fraudulent
purpose, might successfully invoke the aid of a court of
equity to annul the wrongful disposition made of this
trust fund and restore it to the trustees of the beneficia-
ries and apply it to the payment of the latter’s debts.

8. It remains to be said that since the title to the testa-
tor’s lands, upon his death, vested in his executors, the
appellant’s judgments are not liens thereon. This suit
then must be treated as an equitable garnishment
brought by appellants against the executors of the testa-
tor’s estate to reach the interest of the beneficiaries
therein who are debtors of the appellants.

9. A final contention of the trust company and the
United States National Bank is that a part at least of
the moneys advanced by them on their mortgages was
actually used in paying the debts of the testator’s estate,
such as claims allowed against the estate by the probate
court, taxes upon the real estate of which the testator
died seized, and paying debts secured by mortgages upon
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the real estate, and which debts were not included in the
claims allowed by the probate court against the testa-
tor’s estate, and therefore they are entitled in equity to
be subrogated to the rights and liens of the holders of the
debts which the money advanced by them discharged.
This doctrine of subrogation has been several times con-
sidered by this court. The cases of this court bearing
upon the subject are: Washburn v. Osgood, 38 Neb. 804;
Rice v. Winters, 45 Neb. 517; Brownell v. Stoddard, 42 Neb.
177; Guthrie v. Ray, 36 Neb. 612; Betts v. Sims, 35 Neb.
840; Bolhn Sash & Door Co. v. Case, 42 Neb. 281; South
Omaha Nat. Bunk v. Wright, 45 Neb. 23; Skinkle v. Huff-.
~ man, 52 Neb. 20; Hubbard v. Knight, 52 Neb. 400; Ocobock
v. Baker, 52 Neb. 447; Chicago Lumber Co. v. Anderson, 51
Neb. 159; Porter v. Ourada, 51 Neb. 510; Secieroc v. Homan,
50 Neb. 601; Awultman v. Bishop, 53 Neb. 545; Hoagland v.
Gireen, 54 Neb. 164.

10. In some of these cases the litigants were adjudged
to be entitled to the protection of the rule of subrogation;
in others they were denied its protection. 'The decision
in each case was controlled by the particular facts, cir-
cumstances, and equities therein. In the case at bar all
the claimsg allowed by the probate court against the es-
tate of the testator became liens upon his lands, the taxes
against his real estate were liens upon his land, and some
of his lands, at the time of his decease, were incumbered
by real estate mortgages given to secure the debts of the
testator, and these secured debts. were not among the
claims allowed by the probate court against his estate.
The interests which the testator by his will gave to his
heirs in his real estate were burdened with these liens.
The evidence before us shows conclusively that a part of
the moneys, at least, advanced by the United States
National Bank and the trust company was actually ap-
plied to the payment of debts dllowed by the probate
court against the testator's estate, was actually applied
to the discharge of taxes, which were valid liens against
the Tands of the testator, and actually applied to the dis-



VoL. 57] JANUARY TERM, 1899. 47

Arlington State Bank v. Paulsen.

charge of debts secured by real estate mortgages upon
the testator’s real estate, and which latter debts were
not included within the claims allowed against the estate
by the probate court. This doctrine or rule of subroga-
tion is not a fixed and inflexible rule of law or equity.
It does not owe its origin to statute or custom. It is a
creature of the equity courts, invented and applied by
.them to do justice or prevent an injustice being done in
a particular case and under a particular state of facts,
where the law is powerless in the premises. This trust
company and this United States National Bank, the dis-
triet court has found, and the evidence sustains the find-
ing, in all these transactions acted in good faith. Now,
is it equitable, is it just, to turn over this estate to the
beneficiaries discharged of the liens and burdens which
existed against it when their interests in the estate at-
tached and compel the corporations that have furnished
the money in good faith to discharge these liens and bur-
dens to bear the entire loss? If the corporations are sub-
rogated to the rights of the creditors of the estate at the
time the interest of the beneficiaries therein attached,
certainly no injustice will be done the beneficiaries. All
the parties interested in this estate are before this court;
the heirs and the beneficiaries under the will are here;
the executors are here, and not one of them is objecting
to the trust company and the United States National
Bank being given the protection of this rule of subroga-
tion. Only the creditors of the beneficiaries are object-
ing, but their claims upon the interests of the benefici-
aries were subordinate to the debts of the testator
against his entire estate; and if the corporations be sub-
rogated, the creditors of the beneficiaries have not been
deprived of any right. We therefore think that the pe-
culiar facts and circumstances in this case warrant us
in holding that the trust company and the United States
National Bank should be awarded judgments against the
testator’s estate, to be certified to the probate conrt and
paid in due course of the execution of the testator’s will,
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for all moneys advanced by them on their mortgages
which they can show were actually paid: (1) To pay and
discharge claims allowed by the probate court against
the testator’s estate; (2) all the moneys that were actu-
ally used in paying debts of the testator secured by mort-
gages upon his real estate, and which debts were not em-
braced in the claims allowed against the estate by the
probate court; and (3) all such moneys as were actually
used in paying taxes against the real estate which were
legally levied against and were liens thereon, except the
taxes against the real estate set apart by the will as a
life estate for the widow. In Blodgett v. Hitt, 29 Wis. 169,
an administrator’s sale of his intestate’s real estate was
held void for want of jurisdiction and authority in the
administrator to make it. The money paid by the pur-
chaser to the administrator was applied to the payment
of a mortgage existing against the land executed by the
intestate and to the payment of other debts existing
against the intestate’s estate. The heirs of the intestate
brought ejectment for the land against the purchaser at
the administrator’s sale. As already stated, the court
held that the administrator’s sale was void, but subro-
wated the purchaser to the rights of the holders of the
claims against the real estate which had been dischargesl
with the money paid by him at the administrator’s sale.
Whether the administrator had jurisdiction or power to
malke that sale was a question of law which the pur-
chaser at the sale was bound to know; and if he pur-
chased, believing that the administrator had jurisdiction,
his mistake was one of law. In the case at bar the trust
company and the United States National Bank advanced
“their moneys, believing that the voluntary conveyances
made to Augusta Lammrich would support a mortgage
made by her. This was a mistake of law. In the Wis-
consin case the court held that the purchaser was en-
titled to. subrogation upon the mnatural and inherent
justice of the case, that it would be inequitable and un-
just to permit the heirs to recover the estate discharged
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of liens existing thereon when the title came to them
and which had been discharged with the moneys of the
purchaser. The same ruling was made by the supreme
court of Missouri in Velle’s Heirs v. Fleming's Heirs, 29
Mo. 152. (See, also, Pclts v. Clarke, 5 Pet. [U. 8.] 480;
Howard v. North, 5 Tex. 315; ITudgin v. Hudgin, 6 Gratt.
[Va.] 320; Bright r. Boyd, 1 Story [U. 8. C. C.] 478;
Dufour v. Camfrane, 5 Martin [La.] 656; McLaughlin r.
Danicl, 8 Dana [Ky.] 182; Sidener v. Hawes, 37 O. St. 532;
Jones v. French, 92 Ind. 138; Bunts v. Cole, T Blackf.
[Ind.] 265; Matteson v. Thomas, 41 1. 110; Betts v. Sims,
35 Neb. 840.) We are not deciding that one who advances
or pays money is entitled to the protection of the rule
of subrogation becaunse he acted under a mistake of law.
We rest our decision here that these corporations are
entitled to subrogation upon the broad principle that
to deny to them, under the facts and circumstances in
this record, would violate the plainest principles of or-
dinary justice.

The decree appealed from is reversed and the cause
remanded, not for a retrial, but with instructions to the
district court to enter a decree (1) canceling and annul-
ling the two conveyances made by the executors to Au-
gusta Lammrich on December 30, 1891, and February 3,
1894; the two mortgages executed by Augusta Lamm-
rich on December 31, 1891, and February 3, 1894. (2.) To
take evidence and determine what amount of the moneys
advanced on the trust company and Barlow mortgages
was actually applied to the payment of debts allowed
against the testator’s estate by the probate court, the
amount actually applied to the discharge of the debts of
the testator which were secured by liens upon his real
estate at the time of his death, the amounts that were
actually applied to the payment of taxes which were liens
upon his real estate, not including taxes on the real es-
tate set apart by the will as a life estate for the widow,
and to award the trust company and the UvrLlited States
National Bank severally judgments for such sums, to
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draw seven per cent interest from the time they were ad-
vanced, against the estate of the testator, and certify
them to the probate court, to be paid in due course of
administration of the estate and paid in the original
order of their priority. (3.) To enter a decree against the
executors of the estate, requiring them, after the sale
of the testator’s land and the payment of the debts al-
lowed against the estate and the costs of administration,
to pay into the district court the proceeds arising from
the sale of the testator’s property which, under the will,
would belong to the heirs who are judgment debtors of

the appellants.
REVERSED AND REMANDED,

M. O. AYRES V. J. . DUGGAN.
FiLED FEBRUARY 9, 1899. No. 8658.

1. Action on Appeal Bond. The issuing of an execution is not a
condition precedent to the right of a judgment creditor to main-
tain an action against the signer of an appeal undertaking exe-
cuted to enable the judgment debtor to appeal.

2. County Court: APPEAL. Appeals from judgments of a county
court are taken in the same manner as appeals from justices of
the peace. (Compiled Statutes, ch. 20, sec. 26.)

: Boxp. It is not necessary for an appellant from a
county court or justice court to sign the appeal undertaking.
It need be executed only by some one in his behalf.

4. Defect of Parties: Waiver. A defense that there is a defect of
parties defendant is waived unless taken advantage of by de-
murrer or answer, .

———: APPEAL. Such a defense cannot be urged for the first time
in this court.

[+

6. Replevin: FINpINGS AND JUDGMENT. A judgment in an action of
replevin, based on a general finding in favor of the defendant,
but without a finding that he was entitled at the commence-
ment of the suit to possession of the property, if erroneous and
voidable, is not void.

: COLLATERAL ATTACK. TFor such a defect such a
judgment is invulnerable when attacked collaterally by any one,’
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ERROR front the district court of Dakota county. Tried
below before Evaxs, J. Affirmd.

Jay & Welty, for plaintift in ervor:

The petition is defective because it nowhere alleges
 that an execution had been issued and returned before
the commencement of suit. (Brandt, Suretyship & Guar-
anty [2d ed.] sec. 460; Cosper r. Rhodes, 30 La. 533;
Pinard v. George, 30 La. 384; Ntaley v. Howard, 7 Mo. App.
377; Parton v. Rich, 7 8. K. Rep. [Va.] 531; Tuylor .
Cockrell, 16 8. W. Rep. [Tex.] 786.)

Suit should have. been brought against the principal
as well as the sureties. (Van Sickle v. Buffalo County, 13
Neb. 120.)

The judgment is void, for the reason that there is no
finding. (Swmith v. Sileis, 8 Neb. 164; Foster r. Devinney,
28 Neb. 416; Hooker v. Hammill, 7 Neb. 231; Manker ¢.
Sine, 35 Neb. 746; Singer Mfy. Co. v. Dunham, 33 Neb.
68G; Hunscom v. Burmood, 35 Neb. 504; Brounty v." Daniels,
23 Neb. 162))

The terms of an appeal bond must be strictly con-
strued, and the courts have no power to extend the terms
of an undertaking beyond what is therein clearly ex-
pressed. (Brandt, Suretyship & Guaranty [2d ed.] sec.
495; Zeigler v. Hewry, 43 N. W. Rep. [ Mich.] 1018))

Spaulding, Taylor & Burgess and W. . Warner, contra.

Cases cited by defendant in error are referred to in the
opinion.

Racax, C.

G. W. Wilkinson brought suit in the county court
of Dakota county against J. I'. Duggan. The latter had
judgment, and Wilkinson appealed, M. O.-Ayres execut-
ing the appeal undertaking. The trial in the district
court resulted in a judgment in favor of Duggan. This
judgment not having been paid, Duggan brought this
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suit in the district court of said county against Ayres
on the appeal undertaking. Ie bad judgment, and
Ayres has filed a petition in ervor here for its review.

1. The first contention is, in effect, that the petition
does not state facts sufficient to constitute a cause of
action. This argument is based upon the contention that
the petition does not allege an execution was issued on
the judgment rendered by the district court against
Wilkinson, and returned unsatisfied, in part at least,
prior to the institution of this suit on the appeal under-
taking. But the issuing of an exccution and its return
unsatisfied is not a condition precedent to the right of a
judgment creditor to maintain an action against the
signer of an appeal undertaking executed to enable the
judgment debtor to appeal. (Flamnagan v. Cleceland, 44
Neb. 58; Johnson v. Reed, 47 Neb. 322.)

2. A second argument is that Wilkinson, the party
against whom the judgment, both in the county and dis-
trict courts, was rendered, was a necessary party to this
action. Appeals from judgments of a county court are
taken in the same manner as appeals from justices of the
peace. (Compiled Statutes, ch. 20, sec. 26.) It is not nec-
essary for the party against whom a judgment in a
county court, or a justice court, is rendered, and who ap-
peals from such judgment, to sign the appeal undertak-
ing, as it need be executed only by some one in behalf of
the party appealing. (Stump v. Richardson County Bank,
24 Neb. 522; Van Etten v. Kosters, 48 Neb. 152; Chase .
Omahe Loan & T'rust Co., 56 Neb. 358; Code of Civil Pro-
cedure, sec. 1007.) In the case at bar Wilkinson, against
whom the judgment in the county court was l’eﬁ(lel‘e(l,
did sign the appeal undertaking. This undertaking was
incorporated into, and made part of, the petition in this
case. Wilkinson was not sued in this action, and the
appeal undertaking is not a joint, but the several, obli-
gation of Wilkinson and Ayres. We do not think that
Wilkinson was a necessary party to this action, but if
there was a defect of parties defendant to the action,
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that fact appeared upon the face of the petition, and the
defect could have been reached by demurrer. (Code of
Civil Procedure, sec. 94.) The petition was not demurred
to for that reason, nor was it suggested by the answer
filed that there was a defect of parties defendant because
Wilkinson was not sued. The petition states a cause of
actiom against Ayres, and he cannot now be heard to urge.
the objection that there was a defect of parties defendant
to the action. (Hurlburt v. Palimer, 39 Neb. 158; Code of
Civil Procedure, sec. 96.)

3. The third argument is that the judgment of the
county court was void. The action was replevin, and
tried to the county court without a jury. The exemplifi-
cation of that judgment in the record recites: “After
hearing the evidence and the argument of the counsel, I
find in favor of the defendant. It is therefore considered
by me,” etc. The argument is that this judgment was
void because the county court did not make a finding
that, at the commencement of the action in the county
court, the defendant was entitled to possession of the
property. This judgment may have been erroneous and
voidable for the reasons stated, but it was not, and is
not void. (Doty v. Sumner, 12 Neb. 378; Connclly v. Edger-
ton, 22 Neb. 82.) The judgment of the county court may
have been open to direct attack by the parties thereto,
but the plaintiff in error recognized the validity of the
judgment by executing an undertaking and enabling the
defendant therein to appeal therefrom; and the appeal
consigned all irregularities in that judgment to the dead
past, beyond recall or resuscitation, and in this collateral
proceeding the only attack the plaintiff in error can
make upon that judgment is that it was void for want of
jurisdiction of the court to render it. As a matter of
law there was no judgment rendered. (Irwin v. Nuckolls,
3 Neb. 441.)

4. Complaints are made as to the action of the district
court in receiving certain evidence at the trial. The case
was tried to the court without a jury, and we cannot

52
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disturb the court’s finding even if it ‘ulmltted incompe-
tent and immaterial evidence on the trial, provided there
is sufficient competent evidence in the record to sustain
the judgment, as the presumption will be indulged in
such case that the court considered only testimony which
was competent. (Monroe r. Reid, 46 Neb. 316; King .
Murphy, 49 Neb. 670; Whipple v. Fowler, 41 Neb. 675;
Scroggin v. Johnston, 45 Neb. 714.) There is in the record
sufficient competent evidence to sustain the judgment,
and it is accordingly
AFFIRMED.

JOHN F. BEARD, APPELLANT, V. AXNA M. BEARD,
APPELLEE.

FIiLED FEBRUARY 9, 1899. No. 8700.

1. Divorce: VACATING DECREE AFTER TERM. Where, in a divorce pro-
ceeding, a decree is entered dissolving a marriage, and awarding
the wife a judgment against the husband for $ in full of
all her claims upon him or his property by reason of their
former marriage relations, it seems that the courts have no
jurisdiction to vacate or modify such a judgment, after the term
at which rendered, solely because of a change in the circum-
stances, financial or otherwise, of either of the parties thereto.

Such a judgment is a judicial determination of
the share of the husband’s property to which the wife is en-
titled as permanent alimony, and is final and conclusive unless
modified or vacated in a direct proceeding.

3.

: GrouxDps. If, by reason of a change in the circum-
stances or conditions of either or both the parties, the courts
have jurisdiction to vacate or modify such judgment after term,
the faet that the property of the husband- has depreciated in
value, because of drouths and crop failures since the entry of
the judgment, is not sufficient to support a decree modifying or
vacating such judgment.

STATUTES. It seems that section 27, chapter 25,
Compiled Statutes, is not applicable to such a judgment as men-
tioned above, but to an award for alimony payable so much
weekly, monthly, ete., until the further order of the couxt.

APPEAL from the district court of Burt county. Heard
below before KEYSOR, J. Affirmed.
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W. G. Sears and 1I. II. Bowes, for appellant,

teferences: IEllis v. Ellis, 13 Neb. 93; O'Brien r.
O’Brien, 19 Neb. 587; Vert v. Vert, 54 N. W, Rep. [B.
Dak.] 655; Cole v. Cole, 31 N. E. Rep. [IlL.] 109; Blythe
v. Blythe, 25 Ta. 268; Wilde . Wilde, 36 Ia. 321; Olncy ¢.
Watts, 43 O. 8t. 500; Cochran . Cochran, 42 Neb. 630;
Andrews v. Andrews, 15 Ta. 423; Shaw v. M cHenry, 52 Ia.
182.

Osborn & Aye and Clark O’ Hanlon, contra.

References: Fischli v. Fischli, 1 Blackf. [Ind.] 360, 12
Am. Dec. 251; Shaw v. Shaw, 59 I11. App. 268; Swimis ¢.
Medbury, 14 . 1. 214.

RacaANw, C,

John F. Beard brought an action in the district court
of Burt county against his wife, Anna M. Beard, for a
divorce. The wife appeared and answered the petition
of her husband, and filed a cross-petition, in which she
prayed that a divorce might be decreed to Ler. A trial
was had, and on April 2, 1892, the court entered a decree
dismissing the husband’s petition for divorce and grant-
ing the wife a divorce from her husband, on the grounl
of extreme cruelty of the husband, the cruelty consist-
ing in personal violence used by the husband towards
the wife. At the time this decree was reundered there
were living two children, ten and five years of age, re-
spectively, the fruits of the marriage of these parties.
The court found that the husband was an unfit person to
have the care and custody of the children, and decreed
their care and custody to the wife, until the further or-
der of the court. The court also found that the husband
was possessed of property, consisting of personal prop-
erty, some farm lands, and a business house and lot in the
city of Blair, Nebraska, of the value of $12,000, and that
for the purposes of the suitable maintenance of the wife
and the nurture and eduecation of the two children she

-~
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should recover from her husband the sum of $5,000, the
sanie to be in full of all her claims against the husband
growing out of their marriage relations; and thereupon
the court entered a decree that the wife recover of the
husband the said sum of $5,000. Certain payments were
to be made at certain specified times, and from thence
$500 was to be paid annual]y until the full payment of
the said $5,000. In March, 1896, the husband filed an ap-
plication in that case in the district court of Burt county,
in which he recited that he had paid the judgment
awarded the wife with the exception of some $1,500 and
interest; that because of drouths and crop failures his
real estate and personal property had deprec iated in
value until, in his opinion, a forced sale of all the prop-

erty owned by him would not bring more than $5,000;
and he prayed to be relieved from any further pay vmonts
on said judgment, and that the same might be canceled.
The district court denied the husband's application to
relieve him from the balance of the judgment, but, by
agreement of the wife in open court, reduced the anmlal
payments from $500 to $350. The husband has appealed
from this order.

1. If the district court was invested with any author-
ity to vacate or annul the money judgment aw arded by
the district court to the wife in the divorce proceeding,
or to reduce the amount of that judgment, it certainly
did not abuse its discretion in refusing to do so. The fact
that the husband’s property in 1896 had depreciated in
value by reason of crop failures and drouths, since the
rendition of the judgment in favor of the wife, was not
sufficient to authorize the district court to release the
husband from the payment of the balance or any part of
that judgment. The wife and both the children were still
living. It was not alleged nor proven that either of them
had come into possession of other property; that she was
dissipating and wasting the money awarded by the court
towards the support and maintenance of the children
and not using it for that purpose; nor that the property
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of the husband, by reason of its character, or from any
other cause, had become practically worthless. We do
not say that, if these facts had been pleaded and proved,
they would have entitled the husband to a cancellation
of the judgment; bat, if the court had the power to modify
or release the money judgment by reason of the changed
circumstances and conditions, those shown by the hus-
band in his application for the annulment of the judg-
ment were not sufficient. The facts stated in the hus-
band’s application here were insufficient to sustain an
order of the court annulling or reducing the amount of
this judgment, if the court under any circumstances had
_authority to make such an order. .

2. We do not decide whether the district court had
any authority to réduce the amount of the judgment ren-
dered in the divorce case upon the application of the
husband. It is claimed by the husband that such au-
thority is conferred upon the court by section 27, chapter
25, Compiled Statutes; but it would seem that that sec-
tion confers power upon the court to revise and alter 2
decree for alimony when the alimony awarded is a cer-
tain sum payable per week, per month, or per year, etc.,
until a further order of the court. The alimony awarded
the wife in this divorce suit was a sum in gross, meant
and intended by the court to be in lieu of her dower,
homestead, and all her other rights and claims against
the property of the husband. It was in effect a decree
awarding the wife a money judgment for her share of
the common property of the husband and wife, upon
the dissolution of the marriage; and where the court
granting the divorce awards the wife a sum of money in
gross in lieu of her dower, homestead, or other rights in
the husband’s property, and adjourns sine die, such a
judgment becomes a positive, final, and conclusive one,
and cannot be changed or modified after the term at
which it was rendered, except for the causes and in the
same manner that other judgments may be modified.
(Sammis v, Medbury, 14 R, . 214; Vert v, Vert, 54 N, W,
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Rep. [S. Dak.] 655; Cole v. Cole, 31 N. E. Rep. [1L] 109
Olney v. Watts, 43 0. St. 500; Shaw v. Shaw, 59 Til. App.

268.) The decree appealed from is
AFFIRMED.

Inving, C., not sitting.

TIRST NATIONAL BANK OF CHICAGO V. BARBARA STOLL.
FiLep FEBRUARY 9, 1899. No. 8668,

1. Pleading: SuaAM PENIAL. An averment in an answer that the de-
fendant is ignorant of certain matters alleged in the petition,
and therefore asks sirict proof, is not a denial and presents no
issue.

9. Married Women: COVERTURE: PLEADING. A plea of coverture must
negative the conditions under which a married woman is by
statute permitted to contract.

3. : : . A plea of coverture which merely asserts

thqt the defendant or her separate estate received mno benefit
from the contract is insufficient.

. SvrErysmip. Within the limits of her general contractual
power a married woman may enter into a contract of suretyship.

Erron from the district court of Gage county. Tried
below before BusH, J. Reversed.

J. E. Cobley, for plaintiff in error.

References: Briggs v. I'irst Nat. Bank of Beatrice, 41 Neb.
17; Smith v. Spaulding, 40 Neb. 341; Gillespie v. Smith, 20
Neb. 455.

R. W. Sabin and Alfred Hazlctt, contra.

References: State Survings Bank v. Scoft, 10 Neb. 83;
Barnum v. Young, 10 Neb. 309; Grand Island Banking Co.
v. Wright, 53 Neb. 574.

IRVINE, C.

The First National Bank of Chicago sued Barbara
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Stoll, together with H. C. Stoll and A. C. Scheiblich, on
a promissory note alleged to have been made by the de-
fendants to the Nebraska National Bank of Beatrice, and
by it sold and transferred before maturity to the plaintiff.
H. C. Stoll and Scheiblich made default. Barbara Stoll
undertook to plead coverture, and on a trial to the court
prevailed. The answer, omitting formal parts, is as fol-
lows: ‘

“She admits the signing of said note sued on in said
action. Answering further the petition of said plaintiff
this defendant says that she is the wife of H. C. Stoll, one
of the said defendants in the above entitied action, and
was at the time of the making and execution of said note.
This answering defendant further says that she only
signed said note as surety, and not as principal, and that
she received no consideration whatever of the money
mentioned in said note, and for which said note was
given, and no benefit accrued from said note to her or to
her sole and separate estate. This answering defendant
further says that said promissory note signed by her as
aforesaid was not given for any debt contracted by this
answering defendant, or for any debt contracted by her
husband, H. C. Stoll. This answering defendant further
says that she knows not whether the plaintiff in this ac-
tion is a corporation organized under the national bank-
ing law, and knows not whether the note sued on in this
action was sold and transferred for a valuable considera-
tion and before maturity, as alleged in the plaintift’s peti-
{ion, and therefore would ask that strict proof be given
for the same.”

The answer stated no defense. It expressly admitted
the execution of the note, and by implication admitted
its transfer to the plaintiff as alleged in the petition.
The averment that defendant did not know the corporate
character of plaintiff or the fact of such transfer, and
asked for strict preof, is not a denial and presents no
issue. (National Life Tns. Co. v. Martin, 57 Neb. 350.)

The defense was then relegated fo the plea of covert.
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ure, Thls merely averred that defendant received no
consideration and that no benefit accrued to her or her
separate estate. The answer in (illespie v. Smith, 20 Neb.

455, was almost in the identical language of this answer
and was held to state no defense. It was there said that
a plea of coverture must negative all the causes from
which liability would be inferred,—that is, as the plea
goes to the ability of defendant to contract, and as a
married woman may now contract in certain cases, the
plea must show that the case is one as to which the dis-
ability has not been removed. A married woman may
carry on a separate business, and may make any contract
with reference to such business or with reference to her
separate estate. It is not necessary, in order to bind
her, that the contract should prove beneficial to her or
to her estate. The allegation of suretyship did not help
out this plea, for a married woman, within the limits
of her general contractual power, may enter into a con-
tract of suretyship. (Swmith r. Spaulding, 40 Neb. 339;
Briggs v. I'irst Nat. Bank of Beatrice, 41 Neb. 17.)

REVERSED AND REMANDED.

NORvAL, J., and RaGAX, C.

We concur in holding that the answer is an insufficient
plea of coverture, solely on the ground that the question
was in effect decided in Gillespie v. Smith, 20 Neb. 455.
The opinion filed therein, in our view, is unsound, but
the question being one of practice, the rule therein an-
nounced should be followed.

City or O’NEILL V. ADDIE M. CLARK.
F1.ep FEBRUARY 9, 1899. No. 8651,
1. Witnesses: Oarn, If an irregularity in the manner of administeri ing

an oath to a witness be known at the time, objection must then
be made, or it will be waived, '
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2. Arbitration and Award: SEPARATE FIxpINGs. Under the statute’
relating to arbitrations, the arbitrators must in their award state
separately their findings of fact and conclusions of law; but this
requirement is met if the finding be as certain as is requir.d of
the verdict of a jury.

3, ———:

A single cause of action having been submitted to
arbitration, an award whereby the arbitrators “find for the pain-
tiff, assess her damages’” at a sum named, and “award” her that
sum is a sufticient separate finding of facts and of law,

: AWARD BY Two oF THREE VALID. A submission to anbitra:
tion provided for three arbitrators, that the award might be
made by any two, and if so made would be binding. It also
provided that the award should be in writing, signed by the
three arbitrators mamed. Held, That the last provision should
not be so coustrued as to mnullify that for an award by two, but
that it meant that the award must be signed by those of the
arbitrators concurring therein.

Euronr from the district court for Holt county. Tried
below before WESTOVER, J. Reversed.

Thomas Carlon, for plaintiff in error.
)

References: Hall v. Vanier, 6 Neb. 86; Murry v. Mills, 1
Neb. 456; Graves v. Scoville, 17 Neb. 593; Westover v.
Armstrong, 24 Neb. 393.

M. F. Harrington and J. J. Harrington, contra.

IrvINE, C.

The parties to this proceeding entered into the follow-
ing agreement:

“YWhereas, a controversy is now pending, between Mrs.
Addie M. Clark, of O’Neill, Nebraska, and the city of
of O’Neill, Nebraska, in relation to whether the said
Mrs. Addie M. Clark was injured on the night of May
17, 1896, while walking on Benton street, in said city,
on account of a defect in said street, and if injured, to
what extent, and as to whether, if an injury was sus-
tained, the said city was and is liable therefor, and it
liable, to what amount, and as to whether the said Mrs.
Addie M. Clark, at the time she received the complained
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of and alleged injuries, was guilty of contributory negli-
gence:

© “Now, therefore, we, the undersigned, Mrs. Addie M.
Clark and the city of O’Neill, do hereby submit said
controversy to the arbitration of E. I George, M. D.
Long, and A. 1. Potter, of Holt county, Nebraska, or
any two of them, and we do mutually covenant and
agree, to and with each other, that the award to be niade
by the said arbitrators, or any two of them, shall be in
all things by us, and cach of us, well and faithfully
kept and preserved; provided, however, that the said
award be made in writing under the hands of said E. T.
George, M. D. Long, and A. T. Potter.

“And it is further agreed that the award of said arbi-
trators shall be made in writing, and so made by the
20th day of July, 1896, and reported and delivered to
the district court in and for said county of Holt, and that
thereupon judgment shall be rendered by said court in
accordance with the terms and conditions of said awad
and pursuant to the statute in such cases made an?!
provided.” ’

This was signed by Mrs. Clark on one side and by the
mayor and city council on the other, and duly acknowl-
edged before a justice of the peace. TPursuant thereto
ihe award was filed in the office of the clerk of the dis-
trict court of ITolt county, as follows:

“We, M. ID. Long, E. T. George, and A. T. Potter, to
whom was submitted, as arbitrators, the matters, in con-
troversy existing between Addie M. Clark, of Holt
county, Nebraska, and the city of O’Neill, in said county
and state, as by their submission in writing and bear-
ing date the 13th day of July, 1896, more fully appears:
Now, therefore, we, the said arbitrators mentioned in
the said submission, having been first duly sworn ac-
cording to law, and having heard the proofs and allega-
tions of the parties and examined matters in controversy
submitted by them, do make this award in writing, that
is to say:
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“We find for plaintiff and assess the amount of her
recovery at the sum of 200, which sum we do award to
said plaintiff, and we also award that each party pay the
cost of its suit and reference.

“Given under our hands this 20th day of July, 1896.

“M. D. Loxg,
“A. T. Porrer,
“Arbitrators.”

The city then moved for the entry of judgment upon
the award. This was resisted by Mrs. Clark, the motion
was overruled, a motion to recommit was overruled, and
the award was set aside. The city brings the case here
by petition jn ervor.

It will be seen that the attempt was to arbitrate a
claim for personal injuries and procure the entry of judg-
ment on the award in accordance with the provisions of
title 28 of the Code of Civil Procedure. The defendant
in error has not favored us with a brief, and our only
means of ascertaining why the district court rejected
the award is from the objections filed to its confirmma-
tion. These we take up in order:

The first is because a justice of the peace “sat at said
trial and swore all the witnesses that testified.” We
presume that this objection is founded on section 867
of the Code of Civil Procedure, whereby “All the rules
prescribed by law in cases of reference are applicable
to arbitrators, except as herein otherwise expressed or
except as otherwise agreed upon by the parties.” Sec-
tion 300 of the Code prescribes how hearings before ref-
erces shall be conducted, and has been held applicable,
by virtue of the provision first quoted, to arbitrations.
(Murry v. Mills, 1 Neb. 459; Graves v. Scoville, 17 Neb. 598;
Westover v. Armstrong, 24 Ncb. 393; Burkland v. Johnson,
50 Neb. 858.) This section, among other things, gives
to referees the power to administer oaths to witnesses,
and we assume that the witnesses should, therefore, have
been sworn by the arbitrators themselves. But the ob-
jection and the proof are both to the effect that the jus-
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tice of the peace named swore all the witnesses. It is
not shown that the fact was unknown to the complaining
party at the time, and, in spite of one or two isolated
cases to the contrary, we are of the opinion that the
irregular administration of the oath to a witness, or the
taking of testimony without an oath at all, must, if known
to the adverse party, be objected to at the time. He may
not, with knowledge of the irregularity, permit the trial
to proceed and raise the question after verdict. (Cady v.
Norton, 14 Pick. [Mass.] 236; Slauter v. Whitelock, 12 Ind.
338; Nesbitt v. Dallam, 7 G. & J. [Md.] 494; Lawrence v.
Houghton, 5 Johns. [N. Y.] 128)

The next objection is that the arbitrators did not in
their award find the facts or sepavately state their find-
ings of fact and conclusions of law. This has been held
necessary in the cases first cited; but in Nides v. Brend-
linger, 14 Neb. 491, it was held that the finding of fact is
sufficient if it be as certain as is required of the verdict
of a jury or the finding of a court. This was not a case
where a number of different causes of action were sub-
mitted to arbitration. A single matter in dispute was
submitted, to-wit, the liability of the city to Mrs. Clark
for personal injuries. claimed to have been sustained by
her. This was informally, but with reasonable certainty,
stated in the submission. The award is, “We find for
plaintiff and assess the amount of ler recovery at the
sum of $200,” which, it will be observed, is in the form
of a verdict in such a case, and so meets the requirement
as to the finding of fact in Sides v. Brendlinger. Tt then.
proceeds, “which sum we do award to said plaintiff.”
This was a separate statement of the conclusion of law.

Finally, it was objected that E. T. George, one of the
arbitrators, did not sign the award. By recurrence to the
submission it will be found that the parties agreed to sub-
mit the controversy to George, Long, and Potter, “or any
two of them,” and further that the award made by “said
arbitrators, or any two of them, shall be in all things by
us, and each of us, well and faithfully kept and pre-
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served.” This is a very distinct agreement to submit
and abide by the award of any two of the three arbi-
trators named. And by section 862 of the Code con-
troversies may be submitted to the decision of one or
more arbitrators. The proviso, “that the said award be
made in writing under the hands of said E. T. George,
M. D. Long, and A. T. Potter,” cannot be regarded as null-
ifying the two prior express provisions that two may
make the award. It merely meant that the award must
be in writing and signed by the arbitrators, or a sufficient
number of them, to comply with the agreement. The
record discloses no reason why the award should not have
been enforced.
REVERSED AND REMANDED.

NERBRASKA CHILDREN’S HoMmE SOCIETY BT Al. V. STATE
OF NEBRASKA.

TFiLEDp FEBRUARY 9, 1899. No. 10330.

1. Contempt: DISOBEDIENCE OF ORDER. In a contempt proceeding
based on the alleged violation of a judicial order, such order may
be examined only with a view to ascertaining whether it was
coram judice. No mere error or irregularity therein, or in the
proceedings leading thereto, excuses its disobedience.

.

2. Habeas Corpus: DEFECTIVE PETITION. A writ of habeas corpus, al-
lowed by competent authority, may not be disregarded because
allowed on an insufficient petition. A writ so allowed is not
therefore void.

3. —: WriT: To WnoM DIRECTED. Although our habeas corpus
act requires a writ to be directed to the sheriff, where the person
charged with an unlawful restraint is not an officer charged with
the custody of lawful prisoners, still the court, or judge in va-
cation. who has jurisdiction of the proceeding, may, when such
writ proves unavailing to produce the prisonez, require by order
any party to the proceeding, who is shown to have control of
the prisoner, to produce his body.

. Contempt: PUNISHUMENT: AUTHORITY. The power to punish for con-
{fempt is incident to every judicial tribunal, dervived from its very
constitution, without any express statutory aid, and may gener-
ally be exercised only by that tribunal whose order has been
violated or proceedings interfered with.

£,
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: PROCEEDINGS. Contempt proceedings may be puni-
tive merely, or they may be remedial, to compel obedience tc an
order for the time resisted.

6. : : : JURISDICTION IN VACATION. Without deter-
mining the power in such a case to conduct purely punitive pro-
ceedings, held, that a judge in vacation, vested by law with
jurisdiction fo conduct certain proceedings, has the inherent
power, incident to that jurisdiction, to hear and determine pro-
ceedings for contempt for the purpose of enforcing his orders
in the principal matter.

: TRANSFER OF CAUSE. The power to punish for con-
tempt being restricted to the tribunal whose authority js defied,
it is not error for a judge, who within his authority has made
an order in vacation, to refuse to transfer to another judge for
hearing a proceeding in contempt based on the disobedience of
such order.

: INnrorMATION. If the terms of an information in
contempt clearly show that the act complained of was willful, the
information will not be held bad for the failure to use the word
“willful.”

8.

: ARRAIGNMENT UNXECESSARY. It is not necessary in
a contempt proceeding that the defendant be formally arraigned.

: ProcepURE. Where a contempt proceeding is in-
stituted by information and a rule to show cause, it is the duty
of the defendant to file an answer if he desires to traverse the

\/ facts charged. Failing on suflicient opportunity to so do, the
court may treat the facts alleged in the information as con-
fessed.

10.

: Fixg AXD IMPRISONMENT. Where the object of a
contempt proceeding is to compel obedience to an.order which
may still be obeyed, it is not error to sentence the defendant
to imprisonment until he shall obey such order, and in addition
to impose a reasonable fine for past disobedience.

11.

ERROR to the district court for Douglas county. Tried
below before Scort, J. Affirmed.

Montgomery & Hall, for plaintiffs in error:

The petition for the writ in the habeas corpus proceed-
ing was insufficient. (Church, Habeas Corpus secs. 89, 90,
112; Ex parte Nye, 8 Kan. 99; State v. Ensign, 13 Neb. 250.)

Even if the district judge was authorized to enter the
order for the production of the children, he had no power
to proceed in vacation to attach and punish the plaintifts
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as for contempt of court. (Ellis v. Karl, 7 Neb. 381;
Browne v. Ediards, 44 Neb. 361; Fisk v. Thorp, 51 Neb. 1;
Hodgin v. Whitcomb, 51 Neb. 619; Larco v. Casancuara, 30
Cal. 564; Rapalje, Contempt sec. 8; Johnson v. Bouton, 35
Neb. 898; T'aylor v. Moffatt, 2 Blackf. [Ind.] 305; Gates v.
M Daniel, 3 Port. [Ala.] 356; Oregon v. McKinnon, 8 Ore.
488; State r. Stevens, 19 Pac. Rep. [Kan.] 867.)

The district judge erred in overruling the demurrer to
the information. (Gandy v. State, 13 Neb. 445; Boyd v.
State, 19 Neb. 128; Ludden v. State, 31 Neb. 429; Cooley v.
State, 46 Neb. 603 ; Beckett v. State, 49 Neb. 210; Ha wthorne,
v. Staie, 45 Neb. 871; Hawes v. State, 46 Neb. 149.)

Arraignment is necessary. (Zimmerman v. State, 46
Neb. 13; Boyd v. State, 19 Neb. 128)

A. 8. Churchill, contra.

IrvINg, C.

June 20, 1898, there was presented to the Hon. Cunning-
ham R. Scott, one of the judges of the fourth judicial dis-
trict, an application for a writ of habeas corpus. The
application was made in Douglas county, and apparently
while the district court of that county was in vacation.
The application was by Benjamin F. Dodd and Annie E.
Dodd, his wife, and was based on the unlawful restraint
of four minor children of the petitioners by the Nebraska
Children’s Home Society, a corporation, and Elmer P.
Quivey, its superintendent. Judge Scott allowed the
writ, which accordingly issued. The sheriff returned that
he had made service of the writ upon the society and upon
Quivey; that he had demanded the children and had met
with refusal; that they were not found. The respondents
answered, admitting that they had had the custody of
the children, but alleging that they no longer had such
custody. This return was on motion quashed, apparently
for the reason that it failed to comply with that portion
of section 371 of the Criminal Code, which requires the
respondent, if he has had the party in his custody or
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power, or under restraint, and has transferred such cus-
tody or restraint to another, to “state particularly to
whom, at what time, for what cause, and by what au-
thority such transfer was made.” Thereupon an amenderl
return was filed, which was deficient in the same respect,
and was stricken from the files. Then the judge made an
order reciting the proceedings, and requiring the respond-
ents directly, at a time and place fixed, to produce the
bodies of the children before the judge. They failing to
do so, the present proceeding was begun by information

~against the Nebraska Children’s Heme Society, Louis D.
Holmes, and Elmer P. Quivey, charging them with con-
tempt of court in refusing to obey the order. A rule to
show cause was made by the judge, and proceedings were
had thereon which resulted in adjudging the defendants
guilty, fining Holmes and Quivey each $200, and sentenc-
ing them to bé confined in jail until they should produce
the bodies of the children. The three defendants, by sepa-
rate petitionsin error, bring the case here for review,

In addition to the foregoing statement it may be said
that the Nebraska Children’s Ilome Society is a corpo-
ration whose object seems to be to obtain by contract the
custody of children from their parents and the providing
for them of homes elsewhere by contracts of adoption;
that the Dodds had undextaken by contract to so part
with their children, and the object of the habeas corpus
proceedings was to test the binding force of these con-
tracts. In the voluminous briefs presented many ques-
tions are argued. These fall into threé classes: I'irst,
questions relating to the validity of the habeas corpus
proceedings; second, questions relating to the power of
the judge in the contempt proceedings; third, questions
relating to the regularity of the contempt proceedings.

Preliminary to a discussion of the first group of ques-
tions it may be said that the proceedings in the habeas
corpus case are open to examination here only so far as
to ascertain whether the judge in those proceedings was
acting within his jurisdiction. If not, his orders were
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void, and no contempt could be committed by disregard-
ing them. If, however, the order violated was one which
the judge had authority to make, then the propriety of his
making it, or the regularity of the proceedings leading up
thereto, do not now concern us. No matter how errone-
ous that order may have been, no matter how irregular
the proceedings leading thereto, such errors or irregulari-
ties cannot be urged as a defense or in extenuation of
the violation of the order. The foregoing is a statement
of law which has become elementary, and is rendered nec-
essary only by the fact that counsel on both sides have
seen fit to discuss at some length the question of the va-
lidity of the contracts out of which the habeas corpus
proceedings grew, and other questions manifestly going
only to the regularity and not to the validity of those
proceedings.

It is charged that the apphcatlon for a writ of habeas
corpus was insufficient to authorize the judge to allow
the writ. 'While the application in such case is the in-
itiative proceeding, the validity of the writ does not de-
pend on the sufficiency of the application. The issue of
the writ is a judicial act. Where the application is in
all respects sufficient, it is the duty of the judge to allow
the writ; but it does not follow that the writ is void and
can be disregarded if the judge, through mistake of law
or from other cause, sees fit to allow it on an informal
or insufficient petition. It has been held that the proper
method of attacking the petition is by motion to quash
the writ, and that insufficiency in the petition is waived
unless that remedy be resorted to. (MeGlennan v. Masr-
gowski, 90 Ind. 150.) It follows that a defective petition
is not, therefore, fatal to the jurisdiction. We need not
enter into an extended discussion of the nature of the
writ of habeas corpus and the uniform policy of constitu-
tion, statutes, and decisions, to render it absolutely ef-
fective as a safeguard against unlawful restraint of the
person. But, aside from mere technical considerations,
a moment’s attention to the subjects indicated must con-

53
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vince one that when a judge sees fit to allow a writ it
must be obeyed or resistance thereto made in the regular
manner. Neither ministerial officer nor private citizen
can be permitted to ignore its mandate because he may
think the judge allowed it on insufficient grounds.

It is not seriously contended that the power to allow
the writ of habeas corpus, to conduct a hearing, and
adjudicate the rights of the prisoner are not vested in a
judge in vacation. But it is strenuously argued that the
particular order, the disobedience of which is charged in
the information for contempt, was of such a nature that
it could not be made by a court, and was especially be-
yond the powers of a judge in vacation. On this ques-
tion we are favored by counsel for the defendant in error
with an elaborate discussion of the history of habeas cor-
pus as a common-law writ and under the statute of
Charles II, coupled with an able argument to show thar
by virtue of acts of congress the common-law powers of
judges with regard thereto were carried into the territory
of Nebraska, and that the writ and procedure thereunder,
according to English practice, were thereby recognized
and perpetuated by the state constitution. To decide the
question before us we do not find it necessary to examine
into the soundness of this argument in its details and to
its full extent. It is true that in the habeas corpus act
of the territory of Nebraska, substantially preserved still
in chapter 34 of the Criminal Code, there is no express
warrant for such orders as Judge Scott made in this case,
Section 367 of the Criminal Code, being a porticn of the
chapter cited, prescribes the form of the writ in case of
detention by persons not being officers charged with the
custody of prisoners, and the writ thereby prescribed runs
to the sheriff, commanding him to bring the body of the
person in question before the judge, and to summon the
person charged as detaining the prisoner to appear and
show cause for the taking and detention. Such was the -
form of the writ in this case, and by recurrence to the
statement with reference to the sherift’s return it will be
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found that the writ proved unavailing, through the ina-
bility of the sheriff to find the children and the refusal
of the respondents to produce them. It certainly never
could have been the intention of the legislature to de-
prive a court of all power to require the production of the
prisoner except through the writ provided for in the sec-
tion cited. An essential element of the remedy by habeas
corpus is the power to compel the production of the
body of the prisoner before the judge. It is this very
feature which is embodied in the distinctive words which
give the name to the writ. And while in certain cases
courts have proceeded, generally by agreement of those
concerned, without the actual production of the prisoner,
this has always been because such production would be
inconvenient, and the case was so shaped that the court
was assured that its order would be effective in the ab-
sence of the prisoner. The existence of such cases is no
argument whatever against the power of the court to
compel the production of the prisoner before proceeding.
The statute provided, in the cases named, that the writ
should be directed to the sheriff, commanding him to
bring the prisoner before the court, not for the purpose
of preventing other means of compelling produection, but
_ for the purpose of providing an additional means which
might generally be more effective than a writ directed to
the person charged with the unlawful detention. We
have not the slightest doubt that where the original writ
fails to bring the prisoner before the court, the court may
make such further orders against parties to the proceed-
ing as will lead to the performance of that usually vital
prerequisite to an examination and an effective final or-
der in the case; and as the power to allow, hear, and de-
termine writs of habeas corpus is vested in district judges
in vacation, the power to make appropriate orders for
the production of the prisoner necessarily rests as well
in such judges as in the court in term time. The oxder
made was, therefore, one which the judge had power to
make, and in a proceeding whereof he had jurisdiction,
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and all matters relating merely to the propriety of ifs
making must, for the purposes of this case, be disre-
garded. .

The next group of questions relates to the power of the
judge in the contempt proceedings. As to this, the argu-
ment is that a judge in vacation possesses only such
powers as ave expressly conferred upon him by law. All
implied powers are excluded; and although a judge in va-
cation may allow a writ of habeas corpus, hear and de-
termine the same, he may not in vacation punish for con-
tempts occurring in the course of those proceedings. It
is true that this court has frequently held, and such is
the law generally, that a judge in vacation is confined to
those powers expressly conferred upon him; but this does
not mean thut all the minutiee of the exercise of general
powers conferred must also be expressly granted. Pcople
r. Brennan, 45 Barb. [N. Y.] 344, Taylor v. Moffatt, 2
Blackf. [Ind.] 305, and Gates v. M’Daniel, 3 Port. [Ala.]
356, in a general way, support the argument of plaintifts
in error, although those cases are open to criticisms and
distinctions, which, however, we do not deem it of sufii-
cient importance to here point out. Some cases hold that .
a judge in vacation may not punish as a contempt the dis-
obedience of an order made in term time, and many cases
on the subject are based on the construction of statutes
not here existing. We conceive that the principles gov-
erning the question are, after all, simple and not difficult
of application. Contempts are punished by that tribunal,
and that one alone, whose order is violated or whose pro-
ceedings are interrupted. The effect may well be, al-
though this we do not determine, that an order made by
the court must be protected by the court, and its violation
cannot be punished by a judge in chambers. It also is
clear that proceedings in contempt have, or may have,
a double object. They may be punitive, to vindicate the
authority of the court or judge, and inflict exemplary
punishment. They may also be remedial, not so much to
punish a past violation of the court’s orders as to compel
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obedience to an order for the time being resisted. More
particularly to the latter class belongs the proceeding we
are now examining. As has already been said, there can
be no doubt of the power, and the duty, when occasicn
demands, of a judge in vacation allowing, hearing, and
determining a writ of habeas corpus; but that power
would be nugatory were he not also.vested with the
power to compel obedience to such preliminary orders
as may. be necessary for the purpose of enabling him to
exercise the power granted. Authority to allow, hear,
and determine a writ of habeas corpus is vested ih a judge
at chambers, because the remedy is of a summary char-
acter which is to be administered without delay. And it
never was intended, and never could have been intended,
that this prime object should be defeated through the in-
ability of a judge in chambers to compe! obedience to his
orders. The foregoing views are supported by Colb r.
Black, 34 Ga. 162, and Harmon v. Wagener, 33 8. Car. 487.

Attention is called to section 356 of the Criminal Code,
which makes it the duty of witnesses subpeenaed in ha-
beas corpus cases to attend and give evidence on penalty
" of being guilty of contempt, and to “be proceeded against
accordingly by said judge or court.” It is argued that
the expression of the power to proceed against witnesses
operates as au exclusion of power to punish other con-
tempts. But the section applies as well to the court as
to the judge, and the argument would go so far, if sound,
as to deny even to the court all other power to compel
obedience to orders in habeas corpus cases. We think
this section was inserted to extend, or at least to declare,
the power of the court or judge to punish witnesses for
contempt. It was not intended to make witnesses alone
punishable, and to permit the disobedience of orders more
necessary than subpeenas to go unpunished. We are also
cited to Johnson v. Bouton, 35 Neb. 898, where section 669
of the Code of Civil Procedure, conferring upon “every
court of record” power to punish for contempt in certain
cases, is cited, and certain language used from which it
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perhaps might be inferred that that section was deemed
exclusive, and that it restricts the power to punish for
contempt to courts as contradistinguished from judges.
That the language used was not so intended is evident
from the fact that the contempt charged in that case was
the violation of an injunction, and that by the express
provisions of section 260 of the Code of Civil Procedure
“Disobedience of an injunction may be punished as a con-
tempt by the court, or by any judge who might have
granted it in vacation.” What was decided in Jolnson
v. Bouton was that where a county judge, under circum-
stances permitting him to do so, allows a temporary in-
junction, it does not become effective until an approved
bond is filed in the district court; that the injunction\/
is the process of the district court and not of the county
judge; that his jurisdiction ceases on his allowing the
injunction, and that he may not punish its violation.
As against any inference which might be drawn from
the language referred to in that case, several decisions
may be cited. Kregel v. Bartling, 23 Neb. 848, held dis-
tinctly that “the power to punish for contempt is incident
to every judicial tribune, derived from its very constitu-
tion, without any expressed statutory aid.” In Dogyge ¢.
State, 21 Neb. 272, it was held, without reference to any
specific statutory authority, that a notary public has
power to commit for contempt a witness who refuses to
give his deposition; and in Rosewater v. Pinzenscham, 38
Neb. 835, the court, speaking of certain actions of the
board of fire and police commissioners of Omaha, on the
hearing of an application for a liquor license, said:
“PDoubtless, this arose from the belief that the license
board had no authority either to enforce the production
of the books or to punish witnesses as for contempt for
their refusal to testify. This court is, however, unani-
mously of the opinion that the board possessed such
power. The proposition is too plain to require discussion
or the citation of authorities in support thereof.” T'rom
the foregoing it may be seen that it is the general rule



Vor. 57] JANUARY TERM, 1899.

Nebraska Children’s Home Society v. State.

-3

that where any officer or any tribunal has authority to
hear and determine, such authority carries with it the
necessary power to render it effective by contempt pro-
ceedings, especially so far as the latter are remedial in
their nature. It is not, strictly speaking, implied power;’
it is an inherent power, essentially connected with the
main purpose of the tribunal. ’
Tt is next argued, whatever may be the circumstances
as to the society and Quivey, who were respondents in the
habeas corpus case, that Holmes was not subject to pro-
ceedings for contempt, because he was not a party
thereto. The society is a corporation. The information
charges, and the proof shows, that Holmes was president
thereof; that the writ of habeas corpus was served on
him. The information also charges that the children are
within the power and control of the society, and that
Holmes, as president, has power and control over the
affairs of the corporation. While a corporation is in it-
self amenable to punishment for contempt, it cannot be
imprisoned, and frequently can be coerced only through
its officers; and where a corporation disobeys a judicial
order, as a general rule, not only may the corporation be
proceeded against, but those of its officers who, knowing
of the order, participate in its violation are also guilty of
contempt. (Sercomb v. Catlin, 21 N. E. Rep. [T11.] ©606;
First Congregational Church v. City of Muscatine, 2 Ia. 69.)
Boyd v. State, 19 Neb. 128, is cited on behalf of Holmes;
but in that case, which was for violating an injunction,
the injunction was against certain contractors with the
city, and the contempt proceedings were against Boyd,
who, as mayor of the city, was charged with its violation.
The court held that the injunction restrained only the de-
fendant, and those designated in the order in subordina-
tion to the defendant. That the court did not intend to
hold, and did not hold, that officers of a corporation were
not guilty of contempt in violating orders directed to the
corporation is apparent from the following language:
“Had the plaintiff in the original case desired to bind the
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city and its officers, as well as the contractors, by his
proceedings in injunction, he should have made the city
a party to this suit.”
We are thus brought to those questions affecting the
‘regularity of the contempt proceedings. An application
was made to Judge Scott to transfer the matter for hear-
ing to some other judge. This application was based on
the alleged prejudice of Judge Scott against the respond-
ents and their attorney. We need not review the show-
ing made on this motion, which Judge Scott overruled.
Generally speaking, a contempt may only be inquired
into and punished by the tribunal whose process or pro-
ceedings have been invaded. No court can punish for
contempt of another court. (Rapalje, Contempt sec. 13.)
We have no statute authorizing a transfer in such cases,
and even general statutes relating to changes of venue
have usually been held not to apply to contempt proceed-
ings. (Rapalje, Contempt sec. 110.) The proceeding was
not before the district court of Douglas county. It was
before Judge Scott in chambers. WWhatever might have
been the propriety of transferring the case to another
judge, were the proceeding omne for violating the order
of the court, and whatever might have been the propriety,
even under the present circumstances, of Judge Scott's
requesting another judge to take up the proceedings, were
he conscious of any impropriety in himself conducting
them, we are satisfied that it cannot be error for a judge
to refuse to transfer to another judge for hearing a pro-
ceeding in contempt where the contempt charged is the
violation of his own order made in chambers,

The sufficiency of the information is attacked,and coun-
sel invoke the well-known rule that an information in
contempt must charge the offense with all the particular-
ity required of a criminal information: The point chiefly
made is that the information does not charge the willful
disobedience of the order. The information is quite long,
and we shall not set it out in full. It is true the word
“willful™ is not used. but the facts are stated with sucl
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particularity and in such a manner as to clearly charge
a willful disobedience.

It is charged that the defendants were put upon trial
without an arraignment. No authority is cited, nor do
we think that any can be found, to the effect that a formal
arraignment is necessary in such a proceeding.

The respondents demurred to the information, and the
demurrers were overruled. The bill of exceptions shows
that thereupon Mr. Churchill, representing the state, said:
“Counsel for the defendants inform me they do not in-
tend to file any pleadings showing why they should not
be punished for contempt. If I understand correctly, the
information stands confessed then.” The judge said:
“Yes, I think that is the rule.” The respondents seem to
have said nothing. Thereupon Mr. Churchill proceeded -
to offer certain evidence. In view of his position and that -
of the judge, this was unnecessary; but the evidence was
not objected to on that ground and no question is made
here of its admission. Then the respondents undertook
to introduce evidence on their own behalf, and were met
by an objection on the ground that they had made no
showing in defense, and were not entitled to make any
proof. Mr. Montgomery, for the respondents, said: “I
desire to state of record in response to the remark of
counsel for the plaintiff, that the defendants stand upon
their demurrer, that such is not the attitude of the de-
fendants at all. We simply stand upon our right to
proper proceedings and proper trial of the matter when-
ever it is proper.to have a trial, and the right to make our
defense in the usual manner, or in such manner as may
be proper and lawful” No application was made for
leave to answer. No answer was tendered. Repeated
offers of evidence were made, but all were excluded on
the same objection, that there was no issue before the
court; the information standing confessed. It may be
said of the evidence offered that, with a single exception,
it all went to the supposed want of authority of the judge

.to proceed, and related to matters the value and benefit
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of which has been accorded defendants in this opinion.

The exception referred to was the articles of incorpora-
tion of the society, by one provision of which the control
of its affairs was vested in a board of directors. This
was evidence tending to exculpate Holmes by disproving
that averment in the information which charged that he
had control of the affairs of the society. If, in the condi-
tion of the record, the defendants were entitled to intro-
duce evidence, it was therefore error to exclude those
articles of incorporation at least. We are largely without
guidance on the question of procedure so presented. The
old chancery practice in contempt has never been strictly

followed in this state. In Gandy v. State, 13 Neb. 445, it
was said, quoting from Rex ». Lyme Regis, 1 Doug. [Eng.]

149, that the purpose of requiring an information is to in-
form the court and “to apprise the opposite party of

what is meant to be proved, in order to give him an op-

portunity to answer or traverse it.” And further in the
opinion it is said: “The proceeding against the party for
constructive contempt must be commenced by an infor-
mation under oath, specifically stating the facts com-

plained of. An attachment may then be issued, or order
to show cause. The person accused has the right to be
heard, either personally or by attorney. If the alleged
contempt is admitted, the ccourt may render judgment
thereon. If the acts complained of are denied, the court
should then hear the evidence and determine whether the
party is guilty or not” (Gandy v. State, 13 Neb. 445.)

While this language was largely obiter, it was used evi-
dently for the purpose of removing uncertainty and point-
ing out the regular and orderly procedure. The case was
decided in 1882, and has undoubtedly been accepted as a
guide in many cases. We are not inclined to depart from
the suggestions there made. Here a rule to show cause

was issued. The defendants demurred to the informa-
tion; their demurrer was unsuccessful. It then became

their duty to show cause—that is, to present an answer
which, by traverse or otherwise, would meet the charge.
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of the information. They had ample notice, through the
statements of counsel and of the court, that, failing to
do so, the information would be taken as admitted. Had
they, after that statement of the judge, tendered an an-
swer, he should, and doubtless would, have permitted it
to be filed. Instead thereof, they assumed an apparently
defiant attitude and practically told tlie judge they were
resting on their rights and not seeking to interpose a de-
fense to the merits. We think the judge was correct in
holding that by failing to answer they confessed the in-
formation and tendered no issue, and he properly, there-
fore, refused to receive evidence.

I'inally, it is contended that the sentence imposed was
improper, both as to the amount of the fine and the un-
limited imprisonment inflicted. We think that the ex-
tent of the punishment, certainly within reasonable
limits, rested in the discretion of the trial judge, and cer-
tainly cannot see that the fine was exorbitant. As to
the imprisonment, it was for just as long or just as short
a time as the defendants themselves saw fit to make it.
It was until they should comply with the order of the
judge which they had been convicted of violating. It
was charged that it was in their power to comply. They
did not by answer, or even by any evidence which they
sought to introduce, attempt to show that obedience was
not within their power. The proceeding being of a class
which we have characterized as remedial, the imprison-
ment might properly be made to endure as long as the
contempt.

AFFIRMED.

HARRISON, C. J., not sitting.
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PARLIN, ORENDOREF & MARTIN COMPANY, APPELLANT, V.
JOHN 1. ULRICH ET AL., APPELLEES.

FiLEDp FEBRUARY 9, 1899. No. S632.

Creditors’ Bill: QuestioN oF Factr. In a suit in the nature of a
creditors’ bill only a question of fact was presented. Decree of
the district court eld to be sustained by the evidence,

APPEAL from the district court of Buffalo county.
Heard below before WESTOVER, J. Affirmed.

Marston & Marston, for appellant.

References: Melick v. Varney, 41 Neb. 105; Carson v.
Stevens, 40 Neb. 112; Glass v. Zutavern, 43 Neb. 334; Ault-
man v. Obermeyer, 6 Neb. 260; First Nat. Bank of Omaha
v. Bartlett, 8 Neb. 319; McHvony v. Rowland, 43 Neb. 97;
Butts v. Hunter, 33 Neb. 119; Darnell v. Mack, 46 Neb. 740;
Farrington v. Stone, 35 Neb. 456.

"B.O.H ostetler, W. D. Oldham, and H. M. Sinclair, contra.

References: Ward v. Parlin, 30 Neb. 376; Dayton Spice
Mills Co. v. Sloan, 49 Neb. 622.

IrviNE, C.

This was a creditor’s suit brought by the Parlin, Oren-
dorf & Martin Company, a judgment creditor of John 1.
Ulrich and August Ulrich, to subject to the payment of
the judgment certain lands alleged to have been fraudu-
lently conveyed. There were several defendants, and
several transfers by each debtor were attacked. The
court found generally for the defendants and dismissed
the case. The plaintiffs by their appeal seek a review of
the case only so far as it affects certain transfers by John
I. Ulrich directly and indirectly to his wife.

The question presented is solely one of fact. The trans-
fers being from husband to wife, the burden devolved
upon her of showing their bone fides. While the convey-
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ances are in themselves of a very suspicious character,
and the circumstances do not altogether remove the sus-
picion, still there was evidence, which, if believed, ex-
plained the transactions in a manner consistent with
good faith. The credibility of witnesses was for the trial
court, and it was also largely for that tribunal to draw
the essential inferences from the facts proved. It would
be useless to review the evidence in detail. It was of
such a character that under the rule prevailing in this
state we are not at liberty to interfere with the finding

attacked.
AFFIRMED.

EDWARD BULLOCK, APPELLEE, V. WILLIAM J. POCK ET
AL., IMPLEADED WITH J. A. GEORGE, APPELLANT.

FI1LED FEBRUARY 9, 1899. No. 8623.

Release of Mortgage: INNOCENT PURCHASER. Where a debt secured
by mortgage has been assigned, but no assignment of the iort-
gage placed on record, an innocent purchaser of the mortgaged
premises will be protected by a release of the mortgage executed
by the original mortgagee. Whipple v. Fowler, 41 Neb. 675, fol-
lowed.

APPEAL from the district court of Dodge county.
Heard below before MARSHALL, J. Reversed.

W. J. Courtright, for appellant.

Stinson & Martin, contra :

The fraudulent release, like a forged release, furnishes
no protection to a bona fide purchaser. (Keller v. Hannah,
52 Mich. 535; Baily v. Smith, 14 O. St. 396.)

Assignments are not within the recording acts. (Mart-
indale, Conveyancing [2d ed.] sec. 471; Powell v. Webster,
4 Rawle [Pa.] 247; Moft v. Clark, 9 Pa. St. 399; Recves
v. Hayes, 95 Ind. 527; Bamberger v. Geiser, 33 Pac. Rep.
[Ore.] 6095 Oregon Trust Co. v. Shaw, 5 Sawyer [U. 8.]
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340; Mead v. Leavitt, 59 N. H. 476; Heyder v. Excelsior
Building & Loan Ass’n, 42 N. J. Eq. 407.)

IrvinNg, C.

February 10, 1892, Frederick W. Rhodes, being the
owner of certain real estate in the city of I'remont, con-
veyed the same to William J. Pock, and Pock executed
to Rhodes his notes and a mortgage on the premises for
the unpaid purchase-money. This mortgage was duly
recorded. Thereafter, on May 7, 1892, Rhodes sold the
notes to Bullock, but no assignment of the mortgage was
recorded, nor was any executed. In the meantime Pock
had conveyed the land to Smith. January 20, 1893,
Rhodes, the original mortgagee, executed a release of
the mortgage which was, June 10, 1893, recorded. July
1, 1893, J. A. George purchased the land from Smith and
received a conveyance, he having no notice that the notes
had been sold by Rhodes, making the purchase in reli-
ance on the release of the mortgage appearing of record.
The mortgage had not in fact been paid. Bullock
brought this suit against George and others to foreclose
the mortgage. George by cross-petition sought to quiet
his title against the mortgagee. Issues were joined and
a decree entered in favor of Bullock foreclosing the mort-
gage. The foregoing statement of facts is taken from the
special findings of the trial court, which are conceded
to be correct. '

It has several times been held by this court that where
notes secured by a mortgage have been sold, but not in
fact satisfied, nevertheless the entry of satisfaction by the
original mortgagee, no assignment of the mortgage being
of record, protects a purchaser for value without notice,
against the mortgage. (Whipple v. Flowcler, 41 Neb. 675;
Cram v. Cottrell, 48 Neb. 646; Porter v. Ourada, 51 Neb.
510.) It is conceded that if these decisions be adhered
to, the judgment must be reversed. But counsel, with
much ability, attack the correctness of the decisions,
and ask that they be overruled. -After the careful consid-
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eration demanded by the nature of the argument, we
remain convinced of the correctness of the prior decisions,
and adhere to the rule there announced. They are chiefly
attacked on the ground that they are based on precedents
in states where a mortgage passes the legal title. It is
admitted that where such is the effect of a mortgage the
rule is correct, because the legal title passing to the mort-
gagee, it can pass from him to a third person only by a
written conveyance in proper form, and therefore a pur-
chaser may rely on the record. But it is said that in this
state a mortgage creates only a lien, that the debt is the
prineipal thing, and that by the transfer of the evidence
of debt the mortgage itself passes. In seeking to draw
the distinction counsel overlook the fact that although
in this state a mortgage creates only a lien, nevertheless
the provisions of the statute of frauds apply equally to
transfers of title and to mortgages, as do in fact the re-
cording acts. The fundamental principle of the decis-
ions is that by failing to take and cause to be recorded an
assignment of the mortgage, the assignee has left it in
the power of the original mortgagee to apparently dis-
charge the mortgage,—that is, with apparent authority
to make the record show its discharge,—and that, when
this occurs, an innocent purchaser relying on the record
should be protected by the doctrine of equitable estoppel,
and not merely by the operation of technical rules with
reference to transfers of title. The judgment of the dis-
trict court is reversed and the case remanded with di-
rections to dismiss the petition for foreclosure, and quiet
the title in George as prayed.

REVERSED AND REMANDED.
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|

Now HaMPSHIRE TRUST COMPANY V. KORSMEYER
PruMBING & HEATING COMPANY.

TrLED FEBRUARY 9, 1899. No. S685. -

1. Evidence: ITArMLESS ERROR: TRIAL. A judgment in an action
tried to the court without a jury will not be reversed for the
admission of improper evidence, provided there be sufficient
proper-evidence to sustain the finding.

: LETTERS. To render admissible in evidence a letter pur-
porting to be in answer to another, it is not necessary to also
offer that which it answers, provided the letter offered be in
itself fairly self-explanatory.

2.

3. Review. Evidence held to sustain the finding of the district court.

ErroOR from the district court of Lancaster county.
Tried below before HoLMES, J.  Affirncd.

Lambertson & Hall and C. K. Holland, for plaintiff in
€rror.

S. J. Tuttle, M. L. Easterday, and Brown & Sumpter,
contra. -

IrvINE, C.

Separate actions were brought against the New Hamp-
shire Trust Company and Hiram D. Upton by the Kors-
meyer Plumbing & Heating Company, F. W. Brown
Lumber Company, Western Glass & Paint Company, and
Leon Baker, each being for goods sold and delivered or
labor performed in and about the completion of certain
buildings in Lincoln. The four cases presented similar
issues and were tried together to the court without the
intervention of a jury. There were findings for each
plaintiff against the trust company, and ]udtrmeuts
thereon. The trust company brings the records here for
review. ' .

The assignments of error argued relate to the admjs-
sion of certain evidence over the objection of the plain-
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tiff in_error, and to the sufficiency of the evidence to
sustain the findings. It was admitted that the several
plaintiffs had furnished material and performed labor as
charged in their petitions, but it was denied that the per-
sons with whom they had contracted were agents of the
trust company empowered to bind it in the matter. On
the issue of agency much incompetent testimony was in-
troduced in the form of declarations of the supposed
. agents; but where a case is tried to the court without a
jury, the admission of improper evidence is not in itself
reversible error, provided there be sufficient proper evi-
dence to sustain the finding.

It would be useless to review the questions of fact pre-
sented in detail. Disregarding all evidence plainly im-
proper we are convinced that sufficient remained to
justify the finding, provided that certain letters purport-
ing to have been written by the trust company were
properly admitted. These were letters for the most part
written to the several plaintiffs, and it appeared from
each, as well as by oral evidence, that they were written
in response to prior letters sent by the addressees to the
trust company or to Upton, its president. The objection
insisted on is that in such case the answering letter is not
receivable unless the letter which it answers is also
offered. Such a rule is stated in a note to section 201 of
1 Greenleaf, Evidence, and also in a note to section 80
of Underhill, Evidence. Perhaps it may be found in other
text-books. In each of those cited the sole authority
given is Walson v. 3oore, 1 C. & K. [Eng.] 626, which is
to that effect. The contrary was held by Lord Kenyon in
Lord B(ummo:@ t. T'aylor, 1 Esp. [Eng.] 326, and also by
Parke, B., in De Medina v. Owen, 3 C. & K. [Eng.] 72.
In Phillips, Evidence, 416, the two former cases are re-
ferred to, but the lule is not so broadly stated as in the
American books. It is a significant fact that in Phillips,
Walson v. Moore is cited as Watson v. Moore, and that the
typographical error is repeated in both Greenleaf and Un-
derhill. 'We think the true rule is that where the letter

54
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offered is fairly self-explanatory, that to which it is an
answer need not be offered. It may of course be produced
by the other side, and a failure to offer it may as a matter
of fact affect the weight to be given the answering letter,
but not its admissibility. The letters were properly re-

ceived.
ATFIRMED.

ANDREW J. HANSCOM, APPELLEE, V. MAX MEYER ET AL,
APPELLAXNTS, ET' AL.

f1LEp FEBRUARY 23, 1899, No. 8716.

1, Appeal: ExcLusioN oF EvIDENCE. The decision of a trial court in
a cause in which there was a trial to the court without a jury
cannot, in an appeal to this court, be assailed because based on
the evidence from which there had been an improper exclusion
of a portion from consideration, where it does not appear of
record that any portion of the evidence was so excluded.

9. Review. The findings of a trial court based upon conflicting evi-
dence, if not clearly wrong, will not be reversed.

3. Mortgages: FORECLOSURE: SALE: INVERSE ORDER. A tract of land
was mortgaged as an entirety, then platted and made an addition
to a city, and a number of lots at different times and to difterent
persons sold and conveyed, after which the mortgage was fore-
closed. Held, That under the conditions and circumstances dis-
closed in evidence the decree of the court that the land be sold
as an entire tract, and a denial of the prayer of the mortgagors
that it be sold in lots as platted, and in the inverse order of alien-
ation or conveyance by them, was not erroneous or inequitable.

APPEAL from the district court of Douglas county.
Heard below before K1YSOR, J.  Affirmed.

James H. McIntosh, for appellants.

References as to inverse-order rule: Ireland v. Woolman,
15 Mich. 253; Lausman v. Drahos, 8 Neb. 457; Iglehart v.
Crane, 42 Tl. 261; Lock v. Fulford, 52 Ill. 166; State .
Titus, 17 Wis. 248; Aikin v. Milwaukee & S. P. R. Co., 37
Wis. 469; Bz parte Merriam, 4 Den. [N. Y.] 254; Andreas
v. Hubbard, 50 Conn. 357.
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Charles S. Hlgutter, also for appellants.

References as to error in excluding evidence: Riggles
v. Frney, 154 U. 8. 254; Harman v. Harman, 70 Fed. Rep.
894; Ferguson v. Rafferty, 128 Pa. 337; German-American
Ins. Co. v. Hart, 43 Neb. 441; Woodiworth v. Thompson, 44
Neb. 311; Barber v. Hildebrand, 42 Neb. 400; Ifolmes v.
First Nat. Bank, 38 Neb. 326; T'ruc v. Bullard, 45 Neb. 409.

L. F. Crofoot and Charles Ogden, also for appellants.

Gleorge L. Pritchett, contra.

References: Barber v. Harris, 15 Wend. [N. Y.] 616;
Macloon v. Smith, 49 Wis. 212; Sherman v. Willett, 42 N.
Y. 150; Lamerson v. Marvin, 8 Barb. [N. Y.] 9; Griswold
v. Fowler, 24 Barb. [N. Y.] 135; Bernhardt v. Lymburacr,
85 N. Y. 173; Woolcocks v. Hart, 1 Paige- Ch. [N. Y.] 186;
Erertson v. Booth, 19 Johns. [N. Y.] 486; G'riswold v.
Fowler, 24 Barb. [N. Y.] 135.

HARRISON, C. J.

On May 15, 1886, the appellants herein purchased of,
and there was conveyed to them by, Andrew J. Hanscom,
the appellee, eighty acres of land near the city of Omaha,
probably about three and one-half miles distant from the
then center of the city. A more particular description of
the land is as follows: The southeast quarter of the north-
east quarter of section 31, and the southwest quarter of
the northwest quarter of section 32, in township 15 north,
of range 13 east of the sixth principal meridian. The
agreed consideration to be paid for the property was $40,-
000, of which there was a payment at the time of $2,500.
The balance was divided into ten portions, to be paid at
stated times, and to evidence the promises of these de-
ferred payments promissory notes were executed, and
as security a mortgage on the land purchased was exe-
cuted and delivered to appellee, in which appeared the
statement that it was given to secure the payment of a
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part of the purchase price of the property described in
it. As soon as in the regular course of such matters it
could be done, the land was platted as and for an addi-
tion to the city of Omaha and named “Manbattan Addi-
tion,” and sales of lots therein were made to guite a num-
ber of persons, to whom warranty deeds or contracts, as
the transactions required, were executed and delivered
evidencing the purchases. Some of the deferred pay-
ments of the purchase price of the land secured by the
mortgage were paid, but there were defaults in the fur-
ther provided payments, and this, an action to foreclose
the mortgage, was instituted. The appellants, in the
pleadings filed, admitted the execution of the notes and
mortgage; stated the purchase of the land; that the ap-
pellee then knew the purpose of appellants with which
they purchased, viz., to plat it and make of it an addi-
tion to the city of Omaha; that he advised them in regard
to the manners of procedure, and suggested the name
which was given the addition; also, that there was an
oral agreement at the time, and which in part moved
them to the purchase, that when they effected sales of
lots and paid to appellee certain sums, designated por-
tions of the amounts realized from sales of lots, he would
release from the lien of his mortgage such lots. The
appellants asked that if a foreclosure of the mortgage
was decreed, the sale, if any, under it should not be of
the land as described in the mortgage in one tract, but
that the plat of the addition be accorded recognition;
also, the sales by appellants of lots in said addition, and
the sale to satisfy the mortgage, be of the divisions of
the land as established by the plat and in the inverse
order of the alienation Ly the mortgagors. On hearing,
the trial court denied the prayer of the appellants, and
sale of the land was ordered accordant with its descrip-
tion in the mortgage.

There are some arguments presented for appellants to
ostablish that appellees’ acts in regard to the addition
amounted in law to a dedication, or joining in the dedi-
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cation, of portions of the plat and estopped him from
enforcing his mortgage by sale of the land in any other
manner than in parcels or lots shown by the plat; and
further, that the findings and decree of the district court
were not sustained by the evidence. The force ef these
arguments is destroyed by the findings-of the.district
court that the plat was made without the consent, knowl-
edge, or agreement of appellee; and further, that he never
made any agreement to release any portion of the land,
and further fact that though the evidence relative to the
points of litigation to which we have just referred was,
in the main, directly conflicting, the findings had support
in it and were not clearly wrong; all of which being true,
the findings must be allowed to stand.

It is said by way of argument that the court did not
consider some of the evidence, and for this reason reached
the conclusion it did. This cannot be considered, because
the record does not disclose it, and we must be governed
by what appears in that document.

The main centention for appellants is of the denial
of a direction in the decree that the sale b2 made of the
land as platted and according to the inverse order of
alienation or conveyances of lots by the mortgagors. The
rule of liability or sale in the inverse crder of alienation
of mortgaged premises, where there have been subse
quent conveyances of portions of property mortgaged in
gross, has been very generally recognized and estab-
lished. (See 2 Pingrey, Mortgages sec. 1922, and cases
cited in note. See, also, 2 Jones, Mortgages sec. 1621,
and collection of cases in note 2.) It has been approved
and announced by this court. (Lausman v. Dralos, 8 Neb.
457.) The doctrine is generally invoked and enforced by
and for the subsequent purchasers of parts of mortgaged
property or subsequent incumbrancers of portions
thereof. In this action its aid is asked in favor of the .
mortgagors. Whether they may call for its interposition
and there be a compliance with the demand as a matter of
right, as we view the conditions as disclosed herein, we
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need not determine. It has been determined that where
land has been mortgaged as one tract and subsequently
platted or cut up into lots, and some of the lots sold, the
mortgagor may not, in event of a foreclosure, insist as a
matter of right that the sale be of the lots and not of the
whole tract. (Wiltsie, Mortgage IForeclosure sec. 492;
Griswold v. Powler, 24 Barb. [N. Y.] 135; Hubbell v. Sibley,
5 Lans. [N. Y.] 51; Paquin v. Bralcy, 10 Minn. 304; Durin
v. Fish, 46 Mich. 312.) There was nothing in this case to
appeal to a court of equity to vary, at the instance of the
mortgagors, the iegular course ef a forcclosure of the
mortgage on the entire tract and order the sale by the
lots as described in the plat. I‘rom the evidence it can-
not be said that the land wuas of the value equal to the
amount due on the mortgage debt. It may be argued,
as it is in the briefs, that it probably might sell for more
as city lots than it would as an individual tract, but with
equal force, so far as the evidence shows it, the contrary
may be asserted. In view of all the evidence we cannot
say that the trial court was not fully warranted in de-
creeing that the sale be of the whole tract. We certainly
cannot say that the decree was wrong in this particular.
_The decree of the district court must be
AFPIRMED.

McCoRMICK HARVESTING MACHINE COMPANY v. W, J.
KxowLy. '

Frrep FEBRUARY 23,1809, No. 8729,

1. Sales: BrEaca or WarraxTY: REscissiox. If a contract of sale of
personalty is execufory and accompanicd by a warranty of the
guality of the property or that it is to be fit or suilable for a
specified purpose, and if it is not, may be returned, and the con-
sideration not paid, there may be a rescission for a breach of the
warranty.

9

. : : Norict. To woik a rescission there must
be notice thereof to the vendor and an ojfer 1o velurn the proy-
erty.
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3. : : : . The offer to return shown in the
present case hcld sufficient, in view of all the facts and circum-
stances of the transaction.

Error from the district court of Buffalo county.
Tried below before WESTOVER, J. Affirmed.

Ricketts & Wilson, for plaintiff in error.

References: McCormick v. Martin, 32 Neb. 723; Mondel
v. Steel, 8 M. & W. [Eng.] 858; Thornton v. Wynn, 12
‘Wheat. [U. 8.] 183; Lyon v. Bertram, 20 How. [U. 8.] 149;
Muller v. Iino, 14 N. Y. 597; Voorhees v. Barl, 2 Hill [N.
Y.] 288; Cary v. Gruman, 4 Hill [N. Y.] 625; Keuffman
Milling Co. v. Stuckey, 16 S. E. Rep. [8. Car.] 192; Minne-
apolis Harvester Works v. Bonnallie, 13 N. \V. Rep. [Minn.]
149; Knoblauch v. Kronschnabel, 18 Minn. 300; Mandel v.
Buttles, 21 Minn. 396; Lynch v. Curfman, 68 N. W. Rep.
[Minn.] 5; Volland v. Baker, 32 Neb. 391; Frolhreich v.
Gammon, 11 N. 'W. Rep. [Minn.] 88; Thoreson v. Minne-
apolis Harvester Works, 13 N. W, Rep. [Minn.] 156.

B. O. Hostetler, contra.

HARRISON, C. J.

In this, an action on a promissory note which was exe-
cuted to evidence an indebtedness incurred in a contract
of purchase by the maker of the note of a “harvester,” or
what is ordinarily termed a “self-binder,” it was alleged
in the answer that the machine was represented or war-
ranted to be one which would satisfactorily perform the
labors for which it was apparently designed, but had en-
tirely failed and was as a machine worthless, and when
such fact was discovered was by the party sued for its
purchase price, “turned over” to the company, and held
subject to its order and control. Issues were joined, and
a trial thereof resulted in a verdict and judgment for the
defendant.

I'or the company in this, an error proceeding in its be-
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half to this court, it is urged that the trial court erred
in giving in its charge to the jury the following: “Should
you find from a consideration of all the evidence that the
plaintiff’s agent warranted said machine as alleged in
defendant’s answer, and that it failed to answer its war-
ranted character, and properly perform the work for
which it was purchased, as well as the average self-bind-
ing harvesting machine; that defendant repeatedly noti-
fied plaintiff’s agent, and that plaintiff’s agents repeat-
edly tried to fix said machine and make it work properly,
but as often failed to do so, and that defendant finally
turned the same over to plaintiff, or notified plaintiff’s
agent that he could take the machine away, then it would -
be your duty to find a verdict for the defendant.”

Froiu the brief filed for the plaintiff in error we gather
that the main point of the argument relative to the erro-
neous nature of the instruction we have quoted may be
saild to be that the defense in the action was one for a
breach of warranty, and that the liability for a breach of
warranty of an article, the subject of a contract of sale, in
the absénce of fraud or a specific provision for a rescis-
sion, is solely for damages, and that the instruction given
was violative of this doctrine, in that it recognized a re-
scission as one of the remedies which might be success-
fully resorted to by the party who was the sufferer by a
breach of warranty. In this connection it is also argued
that, if it be conceded there was a warranty and breach
thereof, no damages were shown; that there was no coni-
petent evidence of damages. As we view the evidence in
this cause, we need not determine the general rule in re-
gard to the liability for the breach of a warranty. There
was evidence introduced which, although somewliat in-
definite and unsatisfactory, would possibly sustain a find-
ing that the contract was to the effect that if the machine
was not as represented or warranted it was to be re-
turned, and if this was true, there could be a rescission
for a breach. (Sycamore Marsh Hareester Co. v. Grundrad,
16 Neb, 529.)
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There was ample evidence to sustain a finding that the
contract was executory, that the machine was warranted
as to quality to be fit and suitable for a stated specific
purpose; and although conflicting on the subject, there
was evidence sufficient to support a decision that the ma-
chine was unfit for the purpose for which it had been ob-
tained, and did not fulfill the spirit or terms, even, of the
representations or warranty. The evidence was to the
effect that the machine was taken under an agreement
to try it, and if it was satisfactory or as warranted, the
vendee was to pay for it; if not as represented, then there
was to be no payment,—or, in other words, it was not a
sale. Under such facts and circumstances a rescission
was proper for a breach of the warranty. (Cooper v. Hall,
22 Neb. 168, 28 Am. & Eng. Ency. Law 818, 819 and notes.)

It was shown that the defendant notified the agent of
the company of a rescission of the contract and offered
to deliver the machine to said agent. Of this offer there
was not proven a direct refusal, but it was testified that
the agent requested a further trial of the machine, which
was not granted; but within the terms of the contract
there was a sufficient tender of a return of the machine.
(Close t. Crosslund, 47 Minn. 500; Paulson v. Osborne, 37
Minn. 19; Champion Machine Co. v. Mann, 42 Kan. 372;
Thayer v. Turner, 8 Met. [Mass.] 550; Barnctt v. Stanton,
2 Ala. 181; Thornton v. Wynn, 12 Wheat. [U. S.] 183;
Sycamore Marsh Harvester Co. v. Grundrad, supra.)

The instruction of which complaint was made was ap-
plicable to the evidence and within the governing rules
of law; hence was not erroneous. It follows that the
judgment will be

AFFIRMED.



794 NEBRASKA REPORTS. [Vor. 57

Hendrix v. Richards,

GILBERT D. HENDRIX, ADMINISTRATOR, APPELLANT, V.
GEORGE L. RICHARDS ET AL., APPELLEES.

FiLED FEBRUARY 23, 1899. No. 8718,
1. Guardian and Ward: TRANSFER OF PERSONALTY. A transfer of the

personal property of a minor by his guardian must be authorized
or directed by the proper court of probate.

2. A guardian of a minor, to whom a note and its
accompanying mortgage were made payable, resigned the
guardianship and his successor was appointed. The outgoing
one retained the note and mortgage and delivered to the incom-
ing one a sum of money and some personal property in lieu
thereof, or as a consideration for the retention by the former of
the note and mortgage. 1In the absence of evidence that the
ward received the benefit of said money and property, held that
the attempted transfer of the note and mortgage was not et-
fective,

: MoRTGAGES: PAYMENT. Darties who had purchased the land
on which the mortgage herein in question rested as a lien, sub-
sequent to the resignation of the guardian who retained it in
his possession, and who had knowledge of his resignation and
who had an examination of the probate records made which
disclosed no order of the court for the transfer, paid said former
guardian the amount due on the debt evidenced by the note and
the mortgage. Held, That said payment furnished no forceful
defense against an action by an administrator of the deceased
ward’s estate in which a foreclosure of the mortgage was sought.

APPEAL from the district court of Cass county. Heard
below before RAMSEY, J. Reversed.

:D. 0. Dwyer, for appellant.
A. N. Sullivan, contra.

HARrrisox, C. J.

It is disclosed by the record herein that Charles IL.
Dill, who was then the duly appointed guardian of Otis
M. Heudrix, sold, under order of the district court of
the proper county, an interest of his ward in a piece of
real estate, and to secure the payment of all or a portion
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of the sum bid for such interest in the real property—-
the debt being evidenced by the promissory note of the
purchaser—received a mortgage on real property. Sub-
sequently, Charles II. Dill resigned or withdrew from the
guardianship and George H. Hendrix was appointed.
The mortgaged land was sold to George L. and Otis C.
Richards, who are the appellees herein, and they assumed
and agreed to pay the mortgage debt, and they asserted
in the answer in this action that they paid it to Charles
M. Dill, but after he had ceased to be the guardian of
Otis M. Hendrix. Dill, however, released the mortgage
of record at time of the alleged payment and, apparently
as guardian, he signed the discharge. Both George B.
Hendrix, the guardian, and Otis M. Hendrix, the ward,
died and Gilbert D. Hendrix was appointed administra-
tor of the estate of the latter, and in the course of his
duties instituted this suit to procure a foreclosure of the
mortgage on the land owmned by the Richards. They
pleaded payment, that to Charles H. Dill being the one
relied upon. Charles H. Dill was allowed to become a de-
fendant, and in an answer admitted his appointment as
guardian of Otis M. Hendrix, the sale of his ward’s in-
terest in certain land, and the reception of the note and
mortgage in suit as evidence of a part of the consideration
to be paid for the real estate; that he afterwards resigned
the guardianship and was released therefrom and his
successor appointed, to whom he pleaded he paid full
value for the note and mortgage and thus became their
owner. There was evidence which tended to establish
that, instead of delivering the note and mortgage to his
successor as guardian, he gave such party some money
and some articles of personal property and kept the note
and mortgage. It was also of Dill’s answer that the
Richards had paid to him the amount due on the note
and mortgage and he released the latter of record. Is-
sues were joined, and a trial thereof resulted in a judg-
ment for the defendants, from which the plaintiff has
appealed.
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In regard to the duties of a guardian it is said in sec-
tion 8, chapter 34, Compiled Statutes 1897: “Every guard-
ian appointed * * *# ghall have the care and man-
agement of the estate of the minor;” and of the conditions
of the bond which it is prescribed a guardian shall give
is, “To dispose of and manage all such estate and effects
according to law, and for the best interests of the ward.”
(Compiled Statutes 1897, ch. 34, sec. 9.) In section 27 of
the same chapter it is provided as follows: “The courts
of probate in their respective counties, on the applica-
tion of a guardian, or of any person interested in the es-
tate of any ward, after such notice to all persons inter-
ested therein as the court shall direct, may authorize or
require the guardian to sell and transfer auy stock in
public funds, or in any bank or corporation, or any other
personal estate or effects held by him as guardian, and
to invest the proceeds of such sale, and also any other
moneys in his hands, in real estate, or in any other man-
ner that shall be most for the interest of all concerned
therein, and the said court may make such further orders
and give such directions as the case may require for man-
aging, investing, and disposing of the estate and effects
in the hands of the guardian.” A fair construction of
the foregoing language leads to the conclusion that if
the guardian desires to dispose of the sward’s property
of the nature described in the law, he must submit the
matter to the proper probate (county) court and obtain
its order that it be done. The words of the section are
“may authorize or require,” and the meaning seems per-
fectly clear; a sale or transfer of the property of the ward
must be by the authorization of the court. (Boissean v.
Boisseau, 52 Am. Rep. [Va.] 616; McDuffic v. Melntyre, 32
Am. Rep. [S. Car.] 569; Slusher r. Hammond, 63 N. W.
Rep. [Ia.] 185; Bates v. Dunkam, 12 N. W. Rep. [Ia.] 309.)

The guardian knew or must be charged with notice
that the ncte and mortgage could not be transferred
without the order of the probate court and were held
in trust for the ward; furthermore, there was no evidence
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that the money and property alleged to have been given
in consideration for the transfer were properly used or
applied or went to the benefit of the ward. In absence
of evidence of the latter fact, equity cannot relieve the
parties or sanction the acts as not having resulted in
any harm. (McDuffic vr. Mclntyre, supra.) The appellees,
the Richards, knew that the securities were trust securi-
ties, that Dill had held them as guardian, and, prior to
the payment to him, his guardianship, his trust relation,
had ceased. It was also shown that they knew that no
sale or transfer of this note and mortgage had ever been
ordered by the county court. It was stated in evidence
that they had the probate records examined, and were
told that the transaction was all right; but no order for
the transfer appeared of record, and it was not shown
herein that any had in fact been made. It is not con-
tended that there had been any. Under such circum-
stances the Richards made the payment at their peril and
must abide the consequences. The ward, or the adminis-
trator of his estate, could foreclose the mortgage as the
proper owner thereof. (9 Am. & Eng. Ency. Law 148,
149.) It follows that the judgment of the district court
must be reversed and a decree entered here of foreclosure
‘of the mortgage for the amount due thereon.

JUDGMENT ACCORDINGLY.

ALvA NOBLE V. HARRISON D. NEAL.
Firrp FEBRUARY 23, 1809, No. 8763.

1. Bill of Exceptions: AUTHENTICATION. Tf a bill of exceptions lacks
authentication, it will not be considered.

: EvVIDENCE DIiSREGARDED. If there is no bill of exceptions,
a question, the consideration of which necessitates an examina-
tion of the evidence, will be disregarded.

Error from the district court of Pierce county. Tried
below before RoBINSON, J. Affirmed.
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0. J. Frost, for plaintiff in error.
G. T. Kelley, contra.

HARRISON, C. J.

In this, an error proceeding, in which the reversal of
the judgment of the district court of Pierce county is
asked, it is argued that the verdict of the jury before
which the cause was tried was contrary to, or not sus-
tained by, the evidence; also, that the trial court erred
in giving certain designated instructions to the jury. The
determination of any of the points presented would ne-
cessitate an examination and consideration of the evi-
dence introduced on the trial. There is in the record a
document which purports to be the bill of exceptions, but
it lacks the authentication by the clerk of the trial court,
and cannot be considered (f{ale v. Sheehan, 52 Neb. 184),
and the questions which call for an examination of the
evidence must be disregarded. (A4itken v. Rawlings, 52
Neb. 539.) It follows that the arguments herein are with-

out avail, and the judgment must be
AFFIRMED.

WiLLIAM H. GREEN, APPELLANT, V. [SABELLA E. MORSE
ET AL., APPELLEES.

TF1LEp FEBRUARY 23, 1899. No. 10501,

Appealable Order: FIXING SUPERSEDEAS BOND. An appeal will not lie
from an order fixing the amount of a supersedeas bond in an
application for, and in response to which there has been allowed,
a writ of assistance to gain possession of real property pur-
chased at judicial sale,

AprEAL from the district court of Douglas county.
Heard below before FAWCETT, J. Appeal dismissed.

George E. Pritchett, for appellant.
Wright & Thomas, conira.
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HARrRISON, C. J.

In an action of foreclosure of a real estate mortgage,
in which a decree of foreclosure was rendered and a sale
of the property involved made thereunder, the appellant
became the purchaser of said property, and after confir-
mation of the sale a deed of the property was executed
and delivered to him, which, it appears, he exhibited
to Isabella E. Morse, who was in possession of the prem-
ises, and demanded of her the surrender of possession,
which she refused. Appellant then made application to
the district court wherein the foreclosure suit had been
conducted for a writ of assistance to put him in posses-
sion of the property. After a hearing the writ was
granted, but at the same time the court fixed the amount
of a supersedeas bond. The party on whose application
the order for the issuance for the writ was made has
appealed to this court and asks that the order be modified
by omission therefrom of the portion in which the super-
sedeas bond was fixed, and as thus modified the order be
affirmed. )

It is not questioned herein that an appeal will lie from
an order which grants or refuses a writ of assistance.
The appellant has recognized the appealability of such
an order. By this appeal he complains not of the entire
order, but of the portion by which there was fixed a hond
and countenanced a supersedeas of the order for the writ.
If it be conceded—and we do not decide it—that there
may be an appeal from such an order, the further ques-
tion arises, might the party against whom the order was
directed, or against whom the writ of assistance was ob-
tained, in an appeal from the order be allowed the benefit
of a supersedeas? It is provided in section 677 of the
Code of Civil Procedure: “No appeal in any case in
equity, now pending and undetermined, or which shall
hereafter be brought, shall operate as a supersedeas, un-
less the appellant or appellants shall, within twenty days
" next after the rendition of such judgment, or decree, or
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the making of such final order, execute to the adverse
party a bond with one or more sureties as follows: * # #
Third—Wlhen the judgment, decree, or order directs the
sale or delivery of possession of real estate, the bound shall
be in such sum as the court, or judge thereof in vacation,
shall prescribe.” The order for the writ of assistance was
in effect for a delivery of the real estate to be describe:l
therein to the appellant, and would seem to be just such
an order as i mentioned in the portion of the Code which
we have quoted; but it may be further said that if it was
not directly within a provision of the Code, the court
might in its discretion allow a supersedeas. (Ilome I'irc
Ins. Co. v. Dutcher, 48 Neb. 755.)

This appeal was in effect or in fact from the order al-
lowing or fixing the supersedeas. The supersedeas would
not deprive the appellant of his writ of assistance; it
would but delay its operation; hence the ordsr did not
affect a substantial right within the meaning of section
581 of the Code of Civil Procedure, by which section a
final order is defined. It follows that the appeal must be

DisMISSED.

JACOB ZIMMERMAN V. KEARNEY COoUNTY BANK.?
FiLED FEBRUARY 23, 1899. No. 8693.

1. Instructions: REPETITION. It is not error to refuse to give an in-
struction, the substance of which is embodied in one given in
charge to the jury.

: DISCREDITING EVIDENCE. An instruction which refers to a
designated portion of evidence in such manner as to tend to
wholly discredit it in the estimation to be given it by the jury
may be refused.

2.

3. Note: INDORSEMENT: EVIDENCE. In an action between an indorsee
of a promissory note and the maker, the admissions or state-
ments of the indorser made subsequent to the indorsement may
not be received in evidence to impeach the validity or weaken

*Rehoa—riﬁg ﬁllgx\'ecl.
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the force of the indorsement or the transfer of title evidenced
by it.

4. Witnesses: Cross-EXAMINATION. A party may not cross-examine
a witness in regard to matters of which said party could not in-
troduce .evidence in chief on his part, or as such evidence in
chief, and afterwards contradict the answers to the cross-exam-
ination. (Johnston v. Spencer, 51 Neb. 198; Myers v. State, 51 Neb.
517.)

5. Review: CoNFLICTING EVIDENCE. A verdict on conflicting evidence,
of which there is sufficient favorable to sustain it, will not be
disturbed on review.

ERROR from the district court of Kearney county.
Tried below before BrALL, J. Affirmed.

Ed L. Adams and F. G. Hamer, for plaintiff in error.
J. L. McPheely, contra.

HARriIsoON, C. J.

This action was instituted by the bank to recover an
amount alleged to be its due from the plaintiff in error on
a promissory note of which he was the maker, and of
which the bank asserted it had become the owner before
maturity and in good faith by purchase from the firm of
Finch & Paddock, to which the note had been, as payee,
executed and delivered. The execution and delivery of
the note were admitted, the usurious nature of the con-
tract which it evidenced was pleaded, and it was further
pleaded in defense that the bank was not an innocent
purchaser of the instrument in suit. The only issue con-
tested during the trial was the innocent or bona fide char-
acter of the bank’s purchase or ownership of the note.
The bank was given a verdict and judgment, to reverse
which is the purpose of the present proceedings in this
court.

It is argued that the trial court erred in the refusal to
give the following instruction to the jury: “Where u§ury
in the original transaction is shown, it is not sufficient for
the plaintiff to show the payment of value. He must

55 ’
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show also that he purchased in good faith. A statement
by him that he did not know or have reason to believe
there would be a contest over it is not sufficient to show
good faith.” There was no error in the refusal to give
said instruction, for two reasons: one of which is that
the subject was fully covered in an instruction given at
the request of the parties who offered the one quoted,
and the second reason is that the latter part of the in-
struction refused referred specifically to a fragment of
testimony and stated that it could not be given a stated
significance, which, if conceded to be true, yet to so state
might have induced the jury to entirely disregard any
such testimony or not allow it the weight to which it
would be entitled. '

Diiring the trial there was read in evidence the deposi-
tion of W. H. Paddock, one of the members of the firm,
the original payee and indorser and guarantor of the pay-
ment of the note in suit. When his deposition was taken
he was cross-cxamined for the plaintiff in ervor, and dur-
ing such cross-examination was interrogated in regard
to an interview and conversation with the payor of the
note subsequent to its alleged purchase by the bank in
which it was asserted the witness had made certain state-
ments relative to the sale of the note which tended to im-
peach the validity thereof or to show that it in fact had
never occurred. The answers of the witness to these
questions were in the nature of denials of any such state-
ments or admissions on his part. Witnesses were pro-
duced for plaintiff in error by whom it was offered to
show that the witness Paddock had taken part in the
conversations relative to which he had been cross-ex-
amined, and that the admissions attributed to him had

“been made during such conversations.

In this action between the indorsee of the note and its
maker, these alleged admissions of the witness Paddock
cotild not be received to impeach the validity or destroy
the ferce of the indorsement or its sale which the in-
dersement evidenced.  (Coon v, Nock, 27 111 235; Stacy



 VoL.57] JANUARY TERM, 1899. 803

Zimmerman v, Kearney County Bank.

-v. Baker, 1 Scam. [Ill.] 417.) This being true, the cross-
examining parties could not have proved these admis-
sions as a part of their case or evidence in chief, and
could not cross-examine in regard to them and contradict
the answers of the witness. (Johnston v. Spencer, 51 Neb.
198; Myers v. State, 51 Neb. 517.)

In regard to the questions litigated, the evidence was
conflicting, and we cannot say that the verdict of the
]ury was without sufficient evidence to support it; and
in accordance with the well established rule, it wﬂl not
be disturbed. The judgment is

AFFIRMED.
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Accessories. See INDICTMENT AND INFORMATION.

Actions. See CONTRACTS, 7, 9-11. CREDITORS’ BILL. MORTGAGES,
15. REMOVAL OF CAUSES. TAXATION, 15.

1. A proceeding in a mortgage-foreclosure suit for judg-
ment for rents and profits .against signers of a super-
sedeas bond, held not an independent suit requiring issu-
ance and service of summons. Lowe v. Riley....... P

2. A petition joining several parties as defendants, if it
states a joint act relative to a tort which may from its
nature be joint or committed by persons in combination,
is net open to attack by demurrer on the ground of mis-
joinder of parties defendant. Stuart v. Bank of Staplehurst,

3. Two causes of action on two separate contracts cannot be

united in ome petition unless each cause of action affects
all defendants. Barry v. Wachosky...........c.... vesens

Adjournment. See Courrts, 1-3.

Administration of Estates. See EXECUTORS AND ADMINISTRATORS.
Affidavit. See ATTACHMENT, 2. EXECUTIONS, 4, 5.

Alibi. See INSTRUCTIONS, 1.

Alimony. See DiVvOrce, 1-7.

Alteration of Instruments.
A written instrument signed by one party with the intention
- that the other shall sign it, which is changed in any man-
ner altering its legal effect, and by that other signed in its
altered condition, does not become binding on the former,
unless he learn of and ratify the change. McGavock v.
Morton ....... Ceeesaoene fesectsacsiesstacecsrsasananas

Animals. .
1. At common law every one was liable for injuries commit-
ted by his cattle while trespassing upon the lands of
others. Lorance v. Hillyer..........ccuun. st e

2. The herd law does not do away with the common-law lia-
bility of owners of trespassing animals. Id.

3. The object of the herd law was to give one injured by ani-
mals trespassing upon his cultivated lands the right to
take possession of such animals, invest him with a lien
thereon, and the right to hold such animals until his dam-
ages were adjusted. Id.
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Animals—concluded. _

4. 1f the common-law rule has been modified by the herd law,
the extent of the modification is to limit the liability of
the owner of trespassing animals to damages committed
by them upon cultivated lands. Id.

5. A city lot on which are planted fruit trees is cultivated
land, within the meaning of the herd law. Id.

6. The remedy afforded by the herd law to one injured by
trespassing animals ¥ not exclusive. Id.

Appeal. See REVIEW.
Appeal Bonds. See ReviEW, 75-82.

Appearance.

1. A general appearance in an action by a defendant confers
jurisdiction over his person, though no summons was ever
served upon him. State v. Smith..............civiivnn.n.

2. Unless the petition discloses that the court has no jurisdic-
tion defendant must challenge the court’s attention
thereto by special appearance, and, if that be overruled,
stand upon his special appearance, or plead want of juris-
diction as a defense in his answer to the merits of the case.
Lowe 1. Riley. .o oouuiir et it ttiniieeennnisananns

3. Defendant did mnot waive lack of jurisdiction, where he
appeared specially and objected to jurisdiction, and, upon
the overruling of the objection, pleaded in his answer as
a defense the court’s want of jurisdiction over him. Barry
v. Wachosky..........ooooiiiiia, Cerreereeenn teseaes cereees

Appraisement. See EXECUTIONS, 1, 2.

Arbitration and Award.
1. Under a submission to three arbitrators, the award of

two to be binding, a further provision that the award

should be in writing, signed by three of the arbitrators,
held not to invalidate an award by two of them. City of
O’NeElll v, Clark. ..ottt ittt einanenennannns

2. Under the statute arbitrators must, in their award, state
-separately their findings of fact and conclusions of law;
but this requirement is met if the finding is as certain as
is required of the verdict of a jury. Id.

3. A singl® cause of action having been submitted to arbitra-
tion, an award whereby the arbitrators “find for the plain-
tiff, assess her damages” at a sum naed, and “award” her
that sum, is a sufficient separate finding of facts and of
law. Id.

Assignments. See LANDLORD AND TENANT, 5. NEGOTIABLE IN-
STRUMENTS, 4-9.

1. A contract imposing on a party having an interest in the

profits of land purchased by another for speculation a duty

41-
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Assignments—concluded.
to pay the taxes and make sales, held assignable. Alden v.
Frank Improvement CO.....cueeeeeeirocsencssssnssersnononns

2. An assignment of a party’s “right, title, and interest” leld
to be an assignment of the benefits of the contract and not
a repudiation of its burdens. Id.

Assignments for Benefit of Creditors. See VOLUNTARY ASSIGN-
MENTS.

Assignments of Error. See REVIEW, 15-22,
Assistance. See INJUNCTION, 2.

Associations. See BUILDING AND LOAN ASSOCIATIONS. INSUR-
ANCE, 7-11.

Attachment.
1. Assets of an insolvent bank are not subject to attachment
at the suit of a creditor while they are in possession of a
bank examiner acting under authority of the state bank-
ing board. Andrews v. Steele City Bank....................

2. While a mnotary public may not take the affidavit of his
client for the purpose of procuring an attachment, the
taking of am affidavit as indicated is a mere irregularity,
and the defect may be cured by amendment. Dobry v.
Western Mfg. Co...... cetesiratressasanes Cerereceeeeeneaseas

3. In a suit on an attachment bond, where averments of the
petition are put in issue by the answer, the burden is upon
plaintiff to establish that the ground stated in the affidavit
for attachment did not exist. Jandt v. Deranleau..........

4. In an action on an attachment bond the defendants who
undertake to make proof of facts justifying a resort to
attachment should be permitted to introduce testimony
relevant to that issue. Id.

5. One who by voluntary transfer acquires rights in personal
property after a writ of attachment has been levied
thereon is bound by an adjudication in the attachment
case of the validity of such attachment. Nagle v. First
Nat. Bank of OMAR@. .. .cuooeiiiieiiesasiaseeansscsssnassnsnns

6. Where a will vests title to realty in an executor and directs
him to sell it and pay the proceeds to heirs, they have no
interest in the realty as such, and it cannot be seized on
attachment by their creditors. Arlington State Bank wv.
PAUISCIL oo eniiiii e ieteateatestraenostanaananenane

Attorney and Client. See PRINCIPAL AND AGENT, 5.
" Attorneys’ Fees. See PARTITION. WILLS, 3.

Banks and Banking. See ATTACHMENT, 1. CORPORATIONS, 4, 5.
1. The owner of a general deposit of money at the time of a
bank failure is not entitled to a preferred claim against
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Banks and Banking—concluded.

the assets in the hands of a receiver of the bank. Schmel-
Ung v, State...ouveeenneirnrneunnnnnnnunnnin. Ceeiereeeean.

2. Directors of a national bank who knowingly make and
publish false statements and reports of the bank’s finan-
cial condition, with intent to deceive, may, in an action for
deceit, be liable for damages suffered by persons who be-
lieved and acted upon such statements and reports. Stuart
v. Bank of Steplehurst.....

3. The liabilities imposed by the national banking law for
violations of its provisions do not preclude an action for
deceit. Id.

4. Statements and reports made to the comptroller and pub-
lished in the newspapers havé among their purposes that

of conveying information to persons who contemplate
dealings with the bank. Id.

Beneficiary Societies. See INSURANCE, 7-11,

Bill of Exceptions. See REVIEW, 23-27,

1. A bill of exceptions must be presented to the trial judge
for settlement, and when settled it must be signed by him,
and he must certify that it is allowed. Woolworth v. Parker,

2. The settlement and allowance of a bill include statements
in the heading and body relative to what it contains. Id.

3. In authentication the use of “testimony” will not invali-

date the bill where it is apparent that word was used in
the sense of “evidence.” Id.

Bills and Notes. See NEGOTIABLE INSTRUMENTS.
Bona Fide Purchasers. See NEGOTIABLE INSTRUMENTS, 15-17.

Bonds. See INJUNCTION, 1. REVIEW, 75-82.

Signers of a contractor’s bond held liable for payment of
claims of laborers and material-men. Morion v. Harcey....

Building and Loan Associations.
1. In foreclosure by a foreign building and loan association
the rate of interest is not regulated by chapter 14, Session
Laws of 1891, which relates solely to domestic associations.
National Muinal Building & Loan Ass’n v. Keeney...coeunnnns

2. In foreclosure the rights of a foreign association with re-
spect to interest are governed by chapter 44, Compiled
Statutes, and where more than ten per cent interest has
been contracted for or received, the penalties against usury
should be enforced. Id.

Building Contracts. See CoxTrAcTs, 12.

Burden of Proof. See ATTACHMENT, 3., MUNICIPAL CORPORA-
TIONS, 11,
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Cancellation of Instruments. See EXECUTORS AND ADMINISTRA-
TORS, 7. FRAUDULENT CONVEYANCES, 5. VENDOR AND
VENDEE, 11.

1. To entitle one to be relieved from his contract on the
ground that he was indnced to make it by false represen-
tation, he must plead and prove that the other party made
the representation, that it was false, and that it was be-
lieved and acted upon. Murphey v. Illinois Trust & Savings
Bank ...... P deceereieeeesan Geereseanseanss 519

2. Where part consideration for a right of way deed is the
promise of a railroad company to construct and operate a
line of road over grantor’s land, the failure of the company
to perform its agreement does not entitle the grantor to a
cancellation of the deed. oseley v, Clicago, B. & Q. R. Co.. 636
Stewart v. Chicago, B. & Q R. C0uiinniiiiniiiiininnnnnnas. 641

Carriers.

1. One shipping goods consigned to himself, his agent, or to
the order of either, will be presumed to have intended to
retain the title in himself, but such presumption may be
rebutted by proof. Missouri P. R. Co. v. Law.............. 559

2. Whether passengers on a railway train have exercised the
required care to ascertain whether they are on the right
train or in the proper car to reach their destination is
generally a question of fact to be submitied to the jury. -
Spirk v. Chicago, B. & Q. R. CO....covvvenennnnnn. eeeriaaaa 565

8. In an action against a carrier for wrongfully ejecting
passengers from a train, damages assessed by the jury held
inadequate to compensate plaintiffs for the loss shown.
Id.

Cattle Stealing. See LARCENY.

Chattel Mortgages. See FIXTURES,
1. A chattel mortgage generally will be construed to secure
the debt and not merely its evidence, and, while the orig-
inal debt remains, the mortgage will not be defeated by a
change in its form. Arlington Mill & Elevator Co. v. Yates.. 286

2. Mortgage describing the chattels as situate in a certain
building where they had not yet been but were afterward
placed, held not void for the misdescription. Id.

3. The statute whereby a chattel mortgage ceases to be valid
against creditors or subsequent purchasers or mortgagees
in good faith after the expiration of five years from the
filing thereof, protects only credi?ors, purchasers, and
mortgagees whose rights accrued after the five years. Id.

4. A mortgage to secure the payment of a debt evidenced by
a note may be shown to be one of indemnity. Honaker v.
VESEY veerieriinntioniiataaennnns teseanes teeere e sseeneaaas 413

5. An indemnity mortgage cannot be foreclosed by original
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Chattel Mortgages—concluded.
mortgagee or an assignee until damages, against which the
indemnity was given, have been suffered. Id..............

6. The lien is not divested, nor the mortgagee’s right of pos-
session impaired, by any mere irregularity in the manner
of conducting the foreclosure sale. Tackaberry v. Gilmore. .

7. A rent lien created by the lease of a hotel held inferior to
the lien of a subsequent chattel mortgage on furniture
placed in the hotel after the lease was executed. New Lin-
coln Hotel Co. v. Shears...ovoveuneenn.. e, Cetsecens .

8. Where the owner of attached chattels mortgaged them to
creditors other than plaintiff in attachment, and the peti-
tion in the attachment suit was subsequently amended to
state a different cause of action, and the attachment was
afterward held good on motion to discharge it, the mort-
agees, in an independent action, were not permitted to
assail the attachment. Nagle v. First Nat. Bank of Omaha. .

Church. See RELIGIOUS SOCIETIES.
Cities. See MUNICTPAL CORPORATIONS.
Clergymen. See RELIGIOUS SOCIETIES.

Clerk of Court.
1. Ordinarily, the clerk of one court has not the authority
to authenticate transcripts of the records kept by another
court. Comstock v. Kerwin......... Cesanee e i

2. Where, by his answer, defendant concedes that he received
and receipted for certain money as clerk of the district
court, and has paid a portion of it to his successor in office,
he is still presumed to retain the balance in custodia legis,
notwithstanding the fact that he may actually have paid it
out on an ineffectual garnishment. Baker v. Peterson......

Money about to be paid to a clerk of the district court,
to be by him distributed under a decree, cannot be reached
by garnishment issued out of the county court against one
of the distributees. Sturterant Co. v. Bohn Sash & Door Co. .

®

Collateral Attack. See CirATTEL MORTGAGES, 8. EXECUTORS AND
ADMINISTRATORS, 10. JUDGMENTS, 7. RECEIVERS, 1,

Common Law.
So much of the common law of England as is applicable and
not inconsistent with the federal constitution and the
state constitution and laws is in force. Lorance v. Hillyer. .

Compromise and Settlement. See RECEIVERS, 5.
Settlement held void for mistake or fraud. North Nebraska
Fair & Driving-Park Ass’n v. Boz......

Conditional Sales. See SALEs, 2.

Consideration. See EsToOrrer, 1. MORTGAGES, 4-7,

414

450

478

553

375

671

266

302
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Contempt.

1.

10.

The power to punish for contempt is incident to every ju-
dicial tribunal, without any express statutory aid, and may
generally be exercised only by that tribunal whose order
has been violated or proceedings interfered with. Ne-
braska Children's Home Socicty v. State

. A judge in vacation, vested by law with jurisdiction to

conduct certain proceedings, has the inherent power, inci-
dent to that jurisdiction, to hear and determine proceed-
ings for contempt for the purpose of enforcing his orders
in the principal matter. Id....... Ceveeaaans Ceesieeeenenans

. Contempt proceedings may be punitive merely, or théy

may be remedial, to compel obedience to an order for the
time resisted. Id.

. It is not necessary in a contempt proceeding that the de-

fendant be formally arraigned. Id.

. Where a contempt proceeding is instituted bj information

and a rule to show cause, it is the duty of defendant to file
an answer it he desires to traverse the facts charged, and
on failure to do so the court may treat the facts alleged
in the information as confessed. Id.

. If the terms of an information in contempt clearly show

that the act complained of was wiliful, the information
will not be held bad for the failure to use the word “will-
ful.” Id.

. Where the object of a contempt proceeding is to compel

obedience to an order which may still be obeyed, it is not
error to sentence the defendant to imprisonment nntil he
shall obey such order, and, in addition, to impose a rea-
sonable fine for past disobedience. Id.

. Mere error or irregularity in a judicial order, or in the pro-

ceedings leading thereto, will not excuse disobedience of
the order. I@....cooiiivieiinenereninraeicssisioesiesonans

In a contempt proceeding based on the alleged violation
of a judicial order, such order may be examined only with
a view to ascertaining whether it was corem judice. Id.

It is not error for a judge who, within his authority, has
made an order in vacation, to refuse to transfer to an-
other judge, for hearing, a proceeding in contempt based
on the disobedience of such order. Id

Contracts. See ALTERATION OF INSTRUMENTS. ASSIGNMENTS. CAN-

1.

CELLATION OF INSTRUMENTS. MUNICIPAL CORPORATIONS,
1-3, 7. NEGOTIABLE INSTRUMENTS. SALES. STATUTE OF
FrAUDS. TRrUsTS, 4. VENDOR AND VENDEE.
Concurrence of Minds.
That a binding contract may result from an offer and aec-
ceptance, it is essential that the minds of the parties meet

766

765

766
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Contracts—continued. ;

at every point, and that nothing be left open for future ar-
rangement. Krum v. Chamberlain......... AP Ceereneeeas

2. A concurrence of minds is essential to the creation of a

contract, unless in cases of estoppel. McGarock v. Morton. .
Consideration.

3. The consideration of a contract need not move to promisor,

a disadvantage to promisee being sufficient, though prom-
isor derives no benefit therefrom. Faulkner v. Gilbert..

Construction.

4. While a court may construe and enforce contracts duly en-

tered into, it is not the province of the judiciary to make
contracts for parties. Te Poel v. Shutt

Damages for Breach.

5. Where part consideration for a right of way deed is a rail-

road company’s promise to construct and operate a line of
road over grantor’s land, and such company fails to keep
its promise, grantor's remedy is by an action at law to re-
cover the damages resulting from the company’s failure to
perform its contract. Moseley v. Chicago, B. & Q. R. Co....
Stewart v. Chicago, B. & Q. R. Co....

Parol Evidence.

6. A written contract cannot be varied, modified, or contra-

dicted by parol evidence of a prior or contemporaneous
agreement between the parties. Te Poel v. Shutt

Performance.

7. In suing on a confract consisting of reciprocal promises,

to be concurrently performed, the plaintiff must allege
either performance on his part or a tender of performance
before suit brought. Burwell v. Wilson.

Rescission.

8. One is not entitled to a rescission of a contract who is un-

willing to perform his part of the agreement. Te Poel v.
Shutt ooovvivnin.....

Severable Agreement.

9. Where in a contract there are several undertakings, each

supported by a distinct consideration, the contract is gen-
erally severable, and suit may be brought on one undertak-
ing without showing plaintiff’s compliance with the whole
contract., Burwell v. Wilson.................

srecsas trecsans

Thi?_'d Persons. Actions.

10. Where one makes a promise to another for the benefit of a

third person, the latter may maintain an action upon the

promise, though not a party to the consideration. Morrill
v Bkinner.......coiiiiiiiiia... ettt e i,

11. Where one makes a promise to another for the benefit of a

third person, the latter may defend the contract against
an attack for fraud. Goos v, Goos...,..

220

385

544

636
641

. 396

592

396
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204
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Contracts—concluded.

12.

Building contract and contractor's bond held to contain a
promise to satisfy claims of laborers and material-men.
Morton v. HErveY...ouveniveieiinnaeiniranienrnneneennennns

Contribution. See TENANTS 1N CoMMON, 2.

Conversion. See PLEDGES, 3.

Conveyances. See VENDOR ANXD VENDEE.

Corporations. See BUILDING AND LOAN ASSOCTATIONS. WiLwLs, 5.

1.

Costs.

Liability of Stockholders. Actions. Parties.
In an action to hold liable to creditors of a corporation
certain of its stockholders because, as found by the court,
the property conveyed by such stockholders in payment for
their stock was greatly overvalued, a judgment against the
stockholders was improperly rendered in view of the fur-
ther finding that defendants acted in good faith. Penficld
V. Dawson Town & GAS C0...uvvnniiiiiiiiiinieroisonnnnnss

. In suing a corporation the summons need not describe it

as such. German Ins. Co. v. Frederick.............. terenes e
A petition, at least after answer to the merits, is not open
to attack Because it does not allege the corporate character
of defendant. Id....... e e eeeeietieereietai e eearens

. In a suit by a receiver to enforce individual liability of

stockholders a creditor cannot intervene unless plaintiff
abuses his trust or acts in bad faith. Brown v. Brink......

. An action for the enforcement of the individual liability of

the stockholders of a banking corporation must be prose-~
cuted by one creditor for the benefit of all, or by the re-
ceiver of the corporation. Id.

Officers. Injunction.

. A stockholder may obtain an injunctio'n to restrain per-

sons claiming to have been elected directors from acting as

such, when the election was illegal and void. Reynolds v.

Bridenthal .o.o.vioieeriierenieiarioseeasessesssessnsssnnnee
Preferring Creditors.

. A corporation may not prefer a debt owing to its director,

secretary, and treasurer. Seeds Dry-Plate Co. v. Heyn Photo-
SUPPIY C0. vt itieeriiietnstroeesonecosssoessansessoancnos
In the absence of actual fraud an insolvent corporation
may prefer one or more of its creditors to the exclusion

of others. Id.
Right to Vote Stock.

. Right to vote stock does not exist until it has been reg-

istered in the name of the person seeking to vote it. Reyn-
olds v. Bridenthal............cocuuen teeeseseresasatrectenann

See ParTiTiON. WILLS, 3.

Where a reversal is entered in an error proceeding, plaintiff

304

231

538

539

606

280 -

214

280
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Costs—concluded.
in error may recover his costs made in the supreme court,
but the costs which accrued in the district court abide the
final determination of the cause. National Masonic Accident
e T L - 31 o P 437

Counties. See MANDAMUS, 3.

1. In the absence of a contract to the contrary, the first
county clerk of a newly organized county, who compiles a
numerical index therefor, is entitled to a compensation of
fifteen cents for each necessary entry, to be paid by county.
Bastedo v. Boyd COUREY ..o v v er ettt nineeetnsaeeesansananns 100

2. A petition by a private individual in a suit on county war-
rants disclosing that they were for road district funds, lecld
defective where there was no allegation that the warrants
were issued to road supervisors, as required by law. Pol-
lock v. Stanton COUntY.....coveiiirrvvsneresesassonans ceese.s 399

County Clerk. See COUNTIES, 1.
County Court. See CourTs, 6, 7. REVIEW, 8.

Courts. Sce APPEARANCE. CLERK oOF CoURT. CONTEMPT. RE-

MOVAL OF CAUSES.
Adjournment. o

1. Where the record shows an order adjourning court to a
future day in the term, and judicial proceedings carried
on in the interval, it will be presumed, in favor of regu-
larity, that there has been a reconvention and an express
or implied vacation of the order of adjournment. Green
v. Morse...... Ceeeseteastettttanarnens Ceerens Cerereseienanes 391

2. A court may revoke an order of adjournment and recon-
vene. Id.

3. An adjournment of court to a subsequent day in the term
is merely an intermission, and neither adjourns the term
nor deprives the judges of control of the proceedings. Id.

. Jurisdiction.
4. Jurisdiction of the subject-matter is the power to hear and
determine the cause. State v. Smith............ tesereecaane 41

5. The supreme court has original jurisdiction in actions of
mandamus. Id.

6. A county court has jurisdiction, within the statutory limit
of amount, in actions to recover damages for breach of
covenant against incumbrances. Hesser v. Johnson......... 155

7. The fact that land is situate in a state where covenant
against incumbrances runs with the land does not affect
the question of jurisdiction in an action on such a cove-
nant. Id.

8. A district judge is without authority to render. in vacation
a money judgment, and consent of parties will not confer
such authority. Gamble v. Buffalo County....... et reeean 163
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9.

A district court has no jurisdiction to render a judgment
in an action pending in one county dismissing such action
from the district court of another county. Lecfferts v. Bell..

Covenants. See COURTS, 6, 7.

1

The only difference between a personal covenant and one
running with the land is that the latter inures to the bene-
fit of subsequent holders. Hesser v. Johnson....... Ceneeeaes

. Covenants of warranty in a deed for the conveyance of

real estate, not broken when made, pass with the title,
though the subsequent conveyances are by quitclaim deeds.
Trozell v. StELenS....vvvevesrennenss Ceemsenes feesieereiiaens

An action cannot be maintained on a covenant of warranty
of title, where it appears there has been no actual eviction
or surrender of possession of the granted premises by rea-
son of a paramount title. Id.

. A decree canceling a deed under which grantee asserted

title, the appointment of appraisers, under the occupying
claimants’ act, to assess the value of the improvements, and
the confirmation of the report of the appraisers, alone do
not amount to an eviction, where the owner of the para-
mount title has neither elected to accept the value of the
land nor to pay the occupant the value of his improve-
ments, and the physical possession of the latter has not
been disturbed. Id.

Coverture. See HUSBAND AND WIFE.

Creditors’ Bill. See FRAUDULENT CONVEYANCES, 5.

1.

In absence of special circumstances rendering a levy of
execution inadequate, a judgment creditor cannot invoke
the aid of equity to subject the land of the debtor to the
payment of the judgment. Morrill v. Skinner.......... N

. Evidence held to sustain a finding for plaintiff. Millard v.

Parsell coeeevenecenicans eeean e tereasescennettsatiesessans

. Where the legal estate of a judgment debtor has been ex-

hausted, a creditors’ bill will lie to subject to the payment
of the judgment land in which his estate is equitable only.
Id.

. Matters which might have been urged in defense of an ap-

plication for a deficiency judgment cannot be urged in de-
fense of a creditor’s suit to enforce such judgment. Id.

. In a suit to subject alleged fraudulently cbnveyed realty of

a judgment defendant to payment of judgment there is no
foundation for an ordinary judgment against his transferee
as a co-defendant, if there is a failure to allege that the
title of said property by such transferee has been conveyed
or subjected to a lien whereby the relief songht has been

248

329

165

178
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Creditors’ Bill—concluded.
rendered unavailable. First Nat. Bank of Plattsmouth v.

GEDSOM tveeereainnnrienecesieeatenesossnserancansonnnrensenss 246 -
B. Decree for defendant held sustained by the evidence. Par-
L 1 T R 1)

Criminal Law. See HoMICIDE. INSTRUCTIONS, 1, 4, 11.
Accessories.

1. The effect of section 1 of the Criminal Code is to make the
aiding, abetting, or procuring of another to commit a
felony a substantive and independent crime. Oerter v. State, 135

Estoppel. )

2. In a criminal prosecution the state cannot invoke against

accused the doctrine of estoppel. Bailey v. State........... 706
Evidence. Convictiof.

3. To sustain a conviction it is not enough for the state to
show that the prisoner has violated the spirit of the stat-
ute, but the evidence must show beyond a reasonable doubt
that he has offended against the letfer of the law. ‘Id.

Malice.

4. “Malice” donates that condition of mind which is mani-
fested by intentionally doing a wrongful act without just
cause or excuse, and means any willful or corrupt intention
of the mind, McVey v. State...ooviiiriinrennnecennnnnnnen. 471

Plea in Abatement.

5. A plea in abatement may be made when there is a defeet in
the record which is shown by facts extrinsic thereto. State

V. Bailey cooeviiinniiiiiniinn. Ceeeeeerssenetesaaas teceeenass 204
6. Matters cannot be presented by plea in abatement which
are triable under a plea of not guilty. Id. .

7. In a prosecution for selling intoxicating liquor to an In-
dian, whether the person named in the information as hav-
ing purchased the liquor was, or was not, an Indian cannot
be raised by a plea in abatement. Id.

Rebuttal. .

8. Testimony purely rebuttal in its nature may be given by
a witness whose name is not indorsed upon the information.
MceVey v, State....oveiieiiininreerseenaeanes Y ' & §

Cross-Examination. See CRIMINAL Law, 8. WITNESSES, 5,
Custom and Usage. See MASTER AND SERVANT, 4.

Damages. See ANIMALS. BANKS AND BANKING, 2. CONTRACTS,
5. MUNICIPAL CORPORATIONS, 4-6. REPLEVIN, 9.
1. In an action for damages for personal injuries evidence of
plaintiff’s complaints of such suffering as would probably
be caused by the injuries may be admitted. Omaha Street
R. Co. v. Emminger.......... v taeas Ceseaenss ... 240
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Damages-—concluded.

2.

In an action for personal injuries plaintift may recover the
reasonable value of the services of a physician, though his
bill has not been paid. Id.

. Where medical experts testified to results which, in their

opinion, would follow from personal injuries and to other
results liable to follow, held not erroneous to instruct that
plaintiff was entitled to recover such damages as the jury
believed from the evidence she might labor under in the fu-
ture as the result of the injuries. Id.

. In an action for personal injuries plaintiff may make proof

of such physical pain and mental suffering as resulted from
the injury. Id......c.ciiiiiiieniiiiiiiiiiianneaneeeaesoans

. Where judgment was rendered for $10,080 for personal in-

juries, upon review the filing of a remittitur for $5,080 was
made a condition of aftirming the judgment to the extent
Of $5,000. Id. .. oo iiieeiiiriiieiiiiriensttartariennaenans

. Jury’s assessment of damages for the wrongful g¢jectment

of passengers from a train leld inadequate. Spirk v. Ohi-
cago, B. & Q. R. CO.vvvivirnnni ittt iitiererianetinnsnasss

Deceit. See BANKS AND BANKING, 2-4. CANCELLATION OF INSTRU-

MENTS, 1.

Decrees. See JUDGMENTS.

Deeds. See CANCELLATION OF INSTRUMENTS, 2. COVENANTS. MORT-

GAGES. VOLUNTARY ASSIGNMENTS.

1. A deed of quitclaim passes only the interest of the grantor,

éubject to any equities which might be enforced against
him. Arlington Mill & Elevator Co. v. Yates......coveveuen.

. Grantee in a quitclaim deed takes only the grantor’s exist-

ing interest, and the after-acquired title of his grantor in
the property does not pass to grantee. Troxell v. Sterens..

. By virtue of section 51, chapter 73, Compiled Statutes, an

after-acquired interest in realty by a grantor inures to the
benefit of the grantee when the deed purports to convey
a greater estate than the grantor owns at the time of the

. conveyance. Id.
. An after-acquired title does not inure to the benefit of the

grantee, where the deed of conveyance under which he
claims has been canceled and annulled by a decree of court.;
Id.

. The surrender of an unrecorded deed by the grantee to the

grantor will not reinvest the title in the latter. Brown wv.
HArtinan ...ttt iiiaeennne sennareranrneanaanoans

. The destruction of a deed, after its delivery, does not divest

the title of the grantee. Id.
56

241

244

565

286

329
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Deeds—concluded.

7. Where a deed is delivered to the grantee by the grantor, it
at once becomes operative as a conveyance, if such was the
intention of the parties, though the instrument was not to
be recorded during the lifetime of the grantor. Id.

Demand. See REPLEVIN, 4.

Deputy Sheriff. See EXECUTIONS, 3,

Descent. See WILLS, 8.

Descent and Distribution. See EXECUTORS AND ADMINISTRATORS.
Description. See CHATTEL MORTGAGES, 2,

Dismissal. See REVIEw, 58.

Where a partnership was defendant in a suit, the filing of a
petition in which the suit was changed to an action against
individual members was leld an abandonment of the ac-
tion against the firm. Wigton v. Smith............. eeees . 299

Divorce.
Alimony.
1. A wife, by praying for a reasonable sum as permanent ali-
mony, elects to take such sum in lieu of dower in her hus-
band’s lands. Walton v. Wallon.......ccoviiiiiiiinnnnann. 103

2. The amount allowed as alimony should be just and equita-
ble, due regard being had for the rights of each party, the
ability of the husband, the estate of the wife, and the char-
acter and situation of the parties. Id.

3. A decree awarding the wife $5,000 as permanent alimony
and $700 as counsel fees affirmed, under facts stated in
opinion. Id.

4, Depreciation in value of husband’s property held not a suf-
ficient ground for modifying a judgment against him for
permanent alimony. Beard v. Beard...........cooiiiain..n 754

5. Where judgment has been rendered against a husband for
a certain sum in full of the wife’s claims upon him or his
property by reason of their former marriage relations, the
court, after term, has no jurisdiction to modify the judg-
ment solely because of a change in the circumstances of
one of the parties. Id.

6. A judgment determining the share of the husband’s prop-
erty to which the wife is entitled as permanent alimony is
conclusive unless assailed in a direct proceeding. Id.

2

Section 27, chapter 25, Compiled Statutes, relating to modi-
fication of allowances for alimony, held not applicable to a
judgment against a husband for a certain sum in full of
the wife’s claims upon him or his property by reason of
their former marriage relations. Id.
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Divorce—concluded.

8.

10.

11,

12,

13.

14,

15.

16.

Custody of Ohildren.
When a decree of divorce has settled the custody of chil-
dren in one of the parents, the court should not, in habeas
corpus proceedings, give them into the custody of the
other, by committing them to the care of strangers with
whom that other makes his home. Norval v. Zinsmaster.. 158

Extreme Cruclty.

. Evidence held to sustain a finding that a husband falsely

charged his wife with adultery, and that the false charges
constituted extreme cruelty. Walton v. Walton............ 102

No conduct on the part of a wife, short of notorious and
shameless unchastity,—if that does,—justifies her husband
in calling her a “whore.”” Id........o.ovvveuuunnnn... eev.. 103

No conduct on the part of a wife that does not threaten
great and immediate bodily injury will justify her husband
in beating and choking her. Id.

A husband who falsely charges his wife with unchastit ¥,
accuses her on the streets with being eriminally intimate
with other men, calls her vile, opprobrious, and degrading
names, and beats and chokes her, is guilty of extreme cru-
elty, justifying a divorce. Id.

A husband’s act is not deprived of its legal character of
“extreme cruelty” because his conduct was the result of
his insanely jealous temperament, actual insanity not ap-
pearing. Id.

It is a general rule that a husband’s cruelty caused by the
conjugal misconduct of his wife is not ground for divorce,
but where the husband’s cruelty was disproportionate to
his wife’s offense, her conduct affords him no justification,
and the cruelty entitles the wife to relief. Id.

Whether a wife’'s disobedience of her husband, her miscon-
duct, or impropriety, caused or provoked the husband’s
cruelty toward her is a question of fact. Id.

Whether the cruelty inflicted by a husband upon his wife
because of her disobedience, impropriety, or misconduct
was. so far disproportionate to her offense as to be unjus-
tifiable is a mixed question of law and fact, to be deter-
mined in any case from the facts and circumstances. Id.

Documents. See EVIDENCE, 6-10,

Dower. See DIVORCE, 1

Duress. See MORTGAGES, 8.

Ecclesiastical Law., See RELIGI0US SOCIETIES.

Ejectment. See EMINENT DomAIN, 1. PuBLic LANDS, 1.

1.

Plaintiff must recover on the strength of his title, and
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Ejectment—concluded.
cannot rely on the weakness of defendant’s. Comstock v.
KO it «vveeeeseraoaeeaeeenunsone sasassooaseacsstonsanaonss 1

9. Where appraisement has been made under the occupying
claimants’ act, the unsuccessful occupant cannot be ousted
of possession of the premises until the successful owner
has elected to pay, and has paid, the appraised value of
the improvements or elected to accept the value of the
land, and the occupant has refused to pay the same.
Tro@ell v, STCUENS. . ..vvvrirrevreeaasonntroteseaeatecnsunss 330

3. Findings and judgment for defendant held not supported
by the evidence. Brown v. Hartma@m.........cooovuvenennne 341

Election of Remedies. See DIVORCE, 1. MORTGAGES, 15. IE-
vIEW, 52.

Elections. See MANDAMUS, 3.

A nomination to public office made by four out of twenty-
eight members of a county committee chosen by a political
party is invalid, where previous notice of the time and the
place of the meeting of the committee has not been given
to the other members thereof. State v. Smith............. 41

Eminent Domain. See I’unLic LANDS, 2.
1. The owner cannot maintain ejectment for land upon which
a corporation has, with his prior assent or subsequent
acquiescence, constructed and put in operation a railroad
used by it in its business as a common carrier. Chicago,
B. & Q. R Co. 0. Engleh@rt...covveiiieieiiininininoannees 444

9. A railroad constructed upon land with the permission or
acquiescence of the owner becomes a permanent structure,
and the resulting right to compensation is a mere personal
claim which will not pass to a purchaser of the land, ex-
cept under the terms of an express grant. Id............. 445

3. The agreed consideration for the grant of right of way for
a railroad is conclusively presumed to include the value of
the land conveyed and all damages to the grantor’s ad-
jacent lands resulting from the non-negligent construction
and operation of the road. Moseley v. Chicugo, B. & Q. R.
0. vieerennanaosisenassenes svosnaanenssrsosssssonsss Seinenn 636
Stewart v. Chicago, B. & Q. R. C0..vvnriieiiiiiiiiiinnanens 641

Equalization. See MuxicipAL CORPORATIONS, 10.
Equity. See QUIETING TITLE. SUBROGATION.

Estoppel. See CRIMINAL T.Aw, 2. MORTGAGES, 9. PRINCIPAL AND
AGENT, 2. :

1. Where payee accepts a note as a gift from the maker and
abandons lucrative employment in accordance with his

wish and in reliance on payment of the note, neither the
maker nor his legal representatives will be permitted to re-

N
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Estoppel—concluded.

o

Error.

sist payment on the ground that there was no considera-
tion for the promise. Ricketts v. Scothorn.................

.\ purchaser of land at execution sale, where an apparently

valid mortgage has been deducted as a prior incuinbrance
for the purpose of appraisal, is estopped from denying the
validity of such mortgage. Arlington Mill & Fleratuir ('o.
v. Yates ... . ... e

. Where a receiver has been appointed for a firm, and .

partner, after having sent money to one who had previ-
ously made the firm a loan, procured the allowance against
the firm of the entire amount loaned. without knowledge
of the lender, and the latter accepted a dividend, it was
Iield the lender was not estopped to assert that the money
paid by the partner was received in part payment of the
firm debt. Foss v, Streator.......... e

. Where the subject-matter in dispute is the present right

of possession of real property, there is no estoppel estab-
lished as against plaintiffs by merely showing that during
their minority their guardian received a portion of the
purchase price paid for said property by the defendant and
used it for the maintenance and education of such minors.
Rowe v. Grifliths......ovoiiiiiii ittt iiinrenn,

See REVIEW,

Evidence. See CrRIMINAL Law, 8. DaAMAGEs, 1-4. INJUNCTION, 1.

1.

MecuAaNIcS' LIENS, 2. MuNicipAal, CORPORATIONS, 12,
PLEADING, 9. REVIEW, 29-40. STREET RAILWAYS. TRIAL,
3, 4.
“Testimony” and “evidence” are not synonymous terms,
the latter being the generi'c term, and the former applica-
ble to a species or kind of evidence. Woolworth v. Parker..

. Evidence held insufficient to sustain convietion of one

charged with receiving stolen cattle. George r. Stafe......

. In a suit between an indorsee of a note and the maker, ad-

missions or statements of indorser, made subsequent to the

indorsement, may not be received in evidence to impeach

the validity, or weaken the force of the indorsement or the

transfer of title evidenced by it. Zimmerman v. Kearncy

County Bank ...........ccociiiiiiiannnn. et .
Book of Rules.

. Book of rules relating to duties of inspectors of cars held

admissible in evidence in an action by a servant who was

injured while using a defective brake. Unrion Stock-Yards

Co. v. Goodwin.................... U e
Court Records.

A transcript of the record of a foreign court is not admis-

sible in evidence, unless authenticated according to section

414 of the Code, Comstock v, Kertoin..,ovviveiiviririieerns

51
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Evidence—continued.

6.

10.

11.

12.

13.

14

16.

Documents. Indorsements. Letters.
Introduction of writing will not carry with it indorse-
ments unless the offer is broad enough for that purpose.
£ R

. In the foreclosure of a mortgage securing a bond, identi-

fication of the bond keld sufficient to justify its admission
in evidence. Nortlucestern Mutual Life Ins. Co. v. Butler.....

. A letter duly addressed, stamped, and posted is presumed

t0 have reached the addressee in the usnal course of mails,
but the presumption may be overcome by proper evidence
that the letter was not received. Nutionul Musonic Accident
ASSM . BUFYF. ottt i et ettt

. Whether a letter addressed, stamped, and posted reached

its destination in the usual course of mails is a question of
fact to be determined from the evidence. Id.

To render admissible a self-explanatory letter, that to
which it is an answer need not be offered in evidence. Ncw
Hampshire Trust Co. v. Korsmeyer...veeveeeeenennns

' Foreign Laws.

The statute of another state will be presumed to be the
same as that of the forum, the contrary not appearing.

Fisher v. DOROUG@IL o ovvern ittt iiienernisiansscnocnssnsne 3

Inferences.
A jury may draw rational, reasonable, and logical infer-
ences from facts proved or admitted. Union Stock-Yards
Co. 0. GOOdWEN + vttt iraneinisaeansssatneasoanoness
Injured Limb.

In an action for personal injuries the right of plaintiff to
exhibit an injured limb should not be denied on the ground

that she is young, handsome, and attractive, and conse-

quently that the sympathies of a jury composed of men

would be unduly excited in her behalf. Omaha Strcet R.

Co. v. Emminger......oeeeeiiannaes reeceeresiasanes
Pleadings.

A pleading is not competent evidence, in favor of the party

whose pleading it is, of the facts averred therein. Green v.

HMOrSE tvvevneaeniiionaineiiiiiiiissesionnnans cevesrasae cesees

Parol Evidence. Contracts.

. As between original parties to a note and those not inno-

cent purchasers it may be shown by parol that one signing
his name in blank on the back of the note was an accom-
modation indorser. Drexel v. PUSCY. ... it iiiininancans

In a suit on an insurance policy issued on an application
containing misstatements, parol evidence may be admitted
to show that the application was written by insurers

199

437

138

244

392
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Evidence—concluded.
agent, and that insured truthfully stated the facts to the
agent. German Ins. Co. v. Frederick.........ccoovvieenann.

17. Parol evidence is nmot admissible to contradict a written

contract. Te¢ Poel v. Shutt......... Cesesertiesaascassorenes . i

- Exceptions. See REVIEW, 41-43.
Exchange of Property. See VENDOR AND VENDEE, 7.

Executions. See ESTOPPEL, 2. FORCIBLE ENTRY AND DETAINER.
MORTGAGES, 13, 26. TAXATION, 17.
Appraisement. Notice.

1. A defendant, appealing from an order confirming a judicial
sale of land, cannot be heard to complain that his interest
was not singled out for appraisement, when the appraise-
ment was the total value of the land less only liens which
from their nature would have to be deducted from such de-
fendant’s interest. Toscan v. Devries.....coovviveiiiinnaen

2. The owner of real estate which is about to be sold under a
decree of foreclosure js not entitled to notice of the time
and place of making the appraisement. Mayinn v. Pickard,

Deputy Sheriff.

3. Where a decree of foreclosure directs the sheriff to make
a sale of the mortgaged premises, the deputy sheriff has
authority to act in the matter, and may execute the decree
for and in the name of his principal. Id.

Examination of Debtor. Affidavit.

4. An order for the examination of a debtor and his debtors
in aid of execution may be vacated when procured solely
on an affidavit wherein the averments are upon informa-
tion and belief. Clarke v. Nebraska Nat. Bank..............

5. The facts in an affidavit for an order for examination of
the debtor in aid of execution should be set forth by posi-
tive averments, and not upon information and belief. Id.

Order of Sale.

6. A clerk’s order of sale is not necessary to the execution of
a decree directing realty to be sold by the sheriff. Bristol
Savings Bank v. Ficld........ccc.iiiiieiiiiaioaniinenineoens

Sheriff’s Deed.

7. A sheriff’s or master’s deed, executed after confirmation of
sale and before supersedeas of that order, and delivered
after judgment of affirmance and filing of a mandate, is
regular. Green U, MOrsC.........oiiiieiiiaiiiaiieiiiann

Special Master. Oath.

8. If a special master appointed to make a judicial sale is re-
quired to take an oath, it will be presumed, in the absence
of a showing to the contrary, that such oath was taken.
Toscan v, ])etvy'icsj:..:..:..........,,......................._

276

642

314
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Executions—concluded.
9. The statute does not require that a master commissioner

appointed to make a mortgage foreclosure sale shall take,
subscribe, and file an oath. George v. Keniston.............

10. A master commissioner appointed to make a judicial sale

has authority to administer the oath to the appraisers. Id.

Executors and Administrators. See IEsTorrEL, 1. REvVIEW, 56.

WILLS, 5.

1. A district court has power to enjoin executors from di-

verting trust property, to annul conveyances executed by
them in violation of their trust, and to require the interest
of a beneficiary, if not exempt, to be applied to payment
of his debts. Arlington State Bank v, Paulsen............. .

Conveyances. Powers. Subrogation.

. It will be presumed that executors are invested with power

to carry out testator’s intention with reference to the dis-
position directed by him to be made of his property. Id.

. Will construed, and held to give executors power to convey

realty only to a bona fide purchaser. Id....................

. Transfer by executors to an heir, under an agreement re-

quiring her to mortgage the realty for their benefit and
reconvey it, held a voluntary conveyance, and, as to her and
her grantees with notice, void at the suit of the estate and
its ereditors, and at the suit of prior judgment creditors of
the beneficiaries of the estate. [d.

. The presumption is that an executor with power to sell and

convey land has no power to mortgage it, but such a pre-
sumption may be overthrown, where the entire will evinces
testator’s intention to clothe the “executor with power to
execute a mortgage. Id...........iiiiiiiiiiiiiiiiiinana.,

. Whether a conveyance by executors who have an interest,

in testator’s property was made in execution of their trust
or as a transfer of their individual interest is a question of
intention, and where the conveyance shows it was made
in execution of the trust it will be so construed. Id.

. Where executors with authority to sell realty and pay the

proceeds to heirs conveyed it, without consideration, to
an heir who mortgaged it for the benefit of the executors,
the conveyance and the mortgage were properly canceled
in a suit by creditors of the heirs, but the mortgagee was
held entitled to judgment against the estate for so much of
the money borrowed from him as was actually applied to
allowed claims and liens against such estate. Id.

Final Acoount.

. An executor’s final account shonld not ke approved and the

executor discharged, until the trust has been fully exe-
euted, Cawherd v, Kitehen. ...y sy yvnrrsarrensssrnes

718

Ravi

718

719



INDEX. 825

Executors and Administrators—concluded.
Incumbrances. Extension. Damages.

9. An executor may be liable for the damages resulting from
his act in procuring extension of time for payment of a
mortgage on the estate bequeathed. Id.

Notice of Application for Letters.

10. Notice of the hearing of an application for letters of ad-
ministration cannot be collaterally attacked by one not
interested in the estate. Jackson v, PRIlips.....ooovoienn

Right to Bring Suit. .

11. A foreign executor or administrator may maintain a suit

in Nebraska. [Id.

Exemption. See HOMESTEAD.

False Representations. Sec CANCELLATION OF INSTRUMENTS, 1.
Fees and Salaries. See COUNTIES, 1. ‘
Final Order. See REVIEW, 44-49,

Findings. See ARBITRATION AND AWARD, 2, 3. JUDGMENTS, 7.
Fines. See CONTEMPT, 7.

Fixtures.
1. Articles which may or may not become attached to the
~  freehold, according to circumstances, will retain their char-
acter of personalty Ly virtue of a contract between vendor
and vendee to that effect, when the rights of innocent pur-
chasers relying on their apparent character are not in-
volved. Arlington Mill & Elevator Co. v. Yates........c......
2. Where one buys an engine for his flour-mill and gives a
chattel mortgage to secure the purchase price, he thereby
evinces his intention that the engine shall retain its status
as personalty, though attached to the freehold, and it will
be so regarded whenever the rights of innocent third per-
sons will not be prejudiced. Edwards & Bradford Lumber
C0. T RUNK . oottt iei s irinaaeasssceonsnnraesnscssaennns
3. Findings that equipments of a saloon were part of the
realty held sustained by the evidence. Grand Island Bank-
ing Co. v. Koehler............... e e e .

Forcible Entry and Detainer.

An action in forcible entry and detainer lies in favor of a pur-
chaser at judicial sale to recover possession of the premises
purchased when the judgment debtor was in possession at
the time the judgment or decree was rendered whereunder
the sale was made. Green v. Morse....... e teneneaeeeaanas .

Foreclosure. See TaxaTioy, 13-13. VENDOR AND VENDEE, 8,

Fraternal Beneficiary Societies, See INSURANCE, 7-11,

190

286
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Fraud. See LIMITATION OF ACTIONS, 3. MORTGAGES, 8. STATUTE
OF FRAUDS.

Fraudulent Conveyances. See CREDITORS’ BirL. EXECUTORS AND
ADMINISTRATORS, 4.

1. In absence of fraud a debtor, while retaining dominion
over his property, may prefer certain creditors to the ex-
. clusion of others. Blair State Bank v. Stewart. .............

2. The right of a debtor in failing circumstances to prefer
some of his creditors is subject only to the limitation that
the transaction resulting in the preference must be an hon-
est one, and not designed to hinder, delay, or defraud other
creditors.  Tackaberry v. GiMOre........ouueueenenonnnnn. ..

3. The character of a transaction by which a creditor obtains
security from an insolvent debtor depends upon the mo-
tives of the parties. Id.

4. Disparity between the value of security and the debt se-
cured is a circumstance to be considered ‘'in determining
whether there was a fraudulent intent in a transaction by
which a creditor obtained security from an insolvent
debtor. Id.

5. A creditor whose claim has not been reducéd to judgment,
and who has not a general or specific lien on his debtors’
property, is not entitled to have such property impounded
as security for the claim, nor to an injunction restraining
his debtor from disposing of property, nor to a decree can-
celing fraudulent transfers already made. Missouri, Kansas
& Texzas Trust Co. v. Richardson................... Ceereinees

Gambling. See Gaming.
Gaming. A
One charged only with setting up and keeping gaming tables
and gambling devices cannot be convicted on evidence that
he aided and abetted another in committing the offense
charged. Ocrter v. SEate.....vuviriiinniirinnnenrnnnnn. oo

Garnishment. See CLERK oF CoOURT, 2, 3.
Gifts. See EsToOPPEL, 1.
Government Land. Sée PuBLic LANDS.

Guaranty.
1. The extension of time to a principal debtor is a sufficient
consideration to support a guaranty by a stranger of the
payment of the new obligation. Faulkner v. Gilbert...... .

2. The party to whom a guaranty of payment for goods to be
sold in the future is addressed is not required to notify
the guarantor of the acceptance of such guaraniy in ad-
vance of extending the proposed credit thereon. Standard
Ol Co. b HOESC. o viriuiereintenanannenesereisinnnsseennnns
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Guaranty—concluded.

3.

Liability of guarantors for balance of an account against
debtor, where the guaranty was as follows: “We do hereby
guaranty the payment of.any purchases of oil he may make
of your company within the next year, to an amount not
exceeding $300.” Id.

Guardian and Ward. See EsSTOPPEL, 4.

1.

2.

A guardian’s sale of a minor’s personalty must be author-
ized by the court. Hendriz v. Richards..........covveuves

Where a guardian resigned his trust and turned over to
his successor money and property in lieu of a mote for
trust fuhds secured by mortgage, it was held, in absence of
proof that the ward received the benefit of such money
and property, that the attempted transfer of the note and
mortgage to the resigning guardian was not effective. Id.

. In a suit to foreclose a mortgage given to secure funds of

a ward, it was held no defense for defendant to show that
he bought vhe land and paid to the ward’'s guardian, who
had possession of the mortgage, the amount due thereon,
where defendant knew that such guardian had previously
resigned his trust, and that the court records failed to dis-
close authority for a transfer of the mortgage to him. Id.

Habeas Corpus. See DIVORCE, 8.

1.

A writ issued by competent authority may .not be disre-
garded because allowed on an insufficient petition, a writ
so allowed not being void. Ncbraske Children’s Home So-
CletY V. SEAIC. .o oo vin ittt iiiieiittstensinassnsrssasssesans

. Where a writ directed to the sheriff proves unavailing to

produce the prisoner, the court, by order, may require any
party to the proceeding who is shown to have control of
the prisoner to produce his body. Id.

Harmless Error. See INSTRUCTIONS, 10.

Herd Law. See ANIMALS.

Homestead. . .
1. Homestead rights cannot be divested by the act of the

husband alone. Morrill v. Skinner...........coveeiinvunn..

. The wife’s right of homestead is not defeated, where she

remains in occupancy, and the husband abandons her and
lives elsewhere. Id.

. Where a homestead is sold to satisfy a mortgage, the owner

may have his homestead exemption set off to him from the
surplus after payment of the mortgage, and before any of
the proceeds are applied to debts which are subject to the
homestead exemption. Id...........ccoiiiiiiiiiiiei

. An executory contract for the sale of realty purchased for

a homestead may be enforced as security for purchase-

794

164
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Homestead—concluded. -
" money, though not signed by vendee's wife. Jackson ».
Phillips ........... ceenae C ettt aaes

5. Findings relative to an alleged homestead right held not
contrary to the evidence. Woolworth v. Parker.............

6. In equity the apparent lien of a judment may be removed
as a cloud on the title of the owner of a homestead. Smith
Do Neufeld ooovvenennnin ittt iiiiinnnenennnns terenas

Homicide.

An information charging that accused “then and there did
make an assault upon William P. Wilcox with a certain
pistol loaded with gunpowder and one leaden bullet and
then and there him did shoot,” charges both the assault
and the shooting to have been done with'a pistol loaded
as described. McVey 0. StAl6...ouvvereeieenierneeaneannns

Husband and Wife. See DIvorceE. HOMESTEAD.
1. A widow does not become personally liable upon the note
of her deceased husband by making a voluntary partial
payment thereon. Fellers v. Penrod............ooivivvnnn..

2. Within the limits of her general contractual power, a mar-
ried woman may enter into a contract of suretyship. First
Nat. Bank of Chicago v. Stoll......ouveiriivirerinennennans.

8. A plea of coverture must negative the conditions under
which a married woman is, by statute, permitted to con-
tract. Id.

4. A plea of coverture which merely asserts that the defend-
ant or her separate estate received no benefit from the con-
tract is insufficient. Id.

Improvements. See MORTGAGES, 23, 27. VENDOR AND VENDEE, 10.
1. An occupying claimant may not have the land and improve-
ments sold to-pay the parties the value of their respective
interests,—at least not until a time has been fixed Ly the
court within which the successful owner may elect whether
he.will accept the value of the land without the improve-
ments, or pay the value of the improvements, and he has re-

fused to make such election. Trozel v. Stevens..............

2. One who has occupied and improved school lands of the
state walves his right to compensation for the improve-
ments by electing to remove them. Luse v. Rankin

Indemnity. See CHATTEL MORTGAGES, 5. REVIEW, 60.
Indian Reservations. See PuBLic Laxps, 3-5,

Indictment and Information. See ConxTEMPT, 5, 6. HOMICIDE.
RAPE, 2.

On an information charging one as principal with having

committed a felony he cannot be convicted as an acces-

sory. Oerter v, Slale.,.oiviviiinssisiinnensrny,

Treeevareay
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Indorsements. See NEGOTIABLE INSTRUMENTS, 13.

Infants. See EstTorpEL, 4. PARENT AND CILITD.

Injunction. See CORPORATIONS, 6. IIXECUTORS AND ADMINIS-

TRATORS, 1. FRAUDULENT CONVEYANCES, 5. JUDGMENTS,
8-10. RELIGIOUS SOCIETIES, 4.

. In an action on an injunction bond it was keld erroneous to

. mouth Water Co. v. Swith

submit to the jury evidence of the expenses of an unsue-
cessful attempt. on motion, to dissolve the injunction.
Pollock v. Whipple

. The remedy by forcible entry and detainer and by writ of

assistance in the original case are concurrent, and an in-
junction will not be allowed to restrain the prosecution
of a case in forcible detainer merely because the district
court might proceed by writ of assistance. Green v. Morse..

A litigant cannot invoke injunction to regain possession of
realty wrongfully in possession of another, in absence of
a showing that ordinary remedies of the law are inade-
quate. Wehmer v. Fokenga............... ..

Defendants held properly enjoined from diverting from a
stream the flowage of the natural volume of water. Platis-

Insolvency. See BANKS AND BANKING, 1.

1.

In absence of fraud a debtor may prefer certain cred-
itors to the exclusion of others. Blair State Bank v. Stew-
2 2

A person asserting a claim for preference against an in-
solvent estate has the burden of showing that such estate
has been increased, to some extent, by the misappropria-
tion of trust funds or property belonging to the claimant.
Morrison v. Lincolp Savings Bank & Sufe Deposit Co..

Instructions. See NEGLIGENCE.

1.

Alibi.
Where an alibi and its effect were correctly stated in an
jinstruction, no harm will be presumed from the fact that
in referring to it the court descriptively said that an alibi
is a part of the defense. McVey v. State............
Assuming Facts.

. Where the court gave an instruction assuming the exist-

ence of facts as to which the evidence is conflicting, the
error is not cured by submitting special interrogatories,
relating to such facts, and instructing that in answering
the questions the jury is not to be influenced by the
former instruction. Morton v. Harvey................

The court should not give an instruction assuming the
existence o1 facts relative to which the evidence is con-
flicting, and then submit the question of the existence of
such facts to the jury. Id.

82

225
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Instructions—concluded.

Charge Construed as a Whole.

4, Instructions should be considered as an entirety, and where
they correctly state the law no criticism will be available
which counts upon tHe fact that one instruction covers but
a part of the entire ground. McVey v. Stute..... eeeiiana

Discrediting Fvidence.

5. An instruction referring to a portion of the evidence in
such a manner as to discredit it should be refused. Zim-
merman v. Kearney County Banl.....ooveiiniiieiieieinnenns

Issues.
6. An instruction excluding from the jury a material issue
upon which there was pertinent evidence, held prejudicially
erroneous. Knapp v. Chicago, K. & N. R. Co................

471

800

7. An instruction excluding from the jury a material issue held .

not cured by another instruction. Id.

8. It is error to direct a verdict on an issue as to which the

evidence is conflicting. Morton v. Harvey..................

9, Where, in an action on an attachment bond because of an

alleged wrongful attachment, plaintiff had made no effort

to prove the allegation, and the court had refused to admit

proofs contradictory thereof by defendants, lield, erroneous

to submit that issue, as one of fact, to the jury. Jaadt v.

Der@nle@it oot i ittt ieiera i
Negligence.

10. An instruction that “contributory mnegligence is based

1

upon, and presupposes, the negligence of the defendant, and

cannot exist without some negligence on defendant’s part,”

criticised, but, in view of the issues, lheld not prejudicial, if

erroneous. Union Stock-Yards Co. v. Goodwin......... Ceeeen
Presumption of Innocence.

1. Where the jury was instructed that the presumption of
innocence continues with accused until his guilt is estab-
lished by the evidence beyond a reasonable doubt, held not
prejudicially erroneous to refuse to further instruct that

such presumption is a matter of evidence. McVey v. State..
Repetition.
12. It is not error to refuse an instruction like one already
given. Zimmerman v. Kearney County Bank................ .
Insurance.

1. Evidence leld sufficient to sustain a verdict for plaintiff in
a suit on an insurance policy. Pheniz Ins. Co. of Brooklyn
D, HolOMBE. .o vv ettt eraneaeanans e

Additional Insurance. Forfeiture. Waiver.

2. An insurer, having notice that insured has obtained addi-
tional insurance in violation of the contract, will be deemed
to have waived its right to insist upon a forfeiture when it

304
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Insurance—continued.,

4

refrains for more than ten months from exercising its right
and then bases an attempted cancellation upon other
grounds. Jd.......iieiiniiiiiiiiiine it aeaaas

3. In a suit on a policy forbidding other insurance without

written consent of insurer, a reply defectively alleging no-
tice to insurer that additional insurance had been obtained
will be liberally construed. Id.

Application._ Misstatements.

4. Misstatements in an application written by insurer’s agent

will not defeat recovery for a loss, where insured truthfully
stated the facts to the agent; and such facts may be shown
by parol evidence. German Ins. Co. v. Frederick. ...........

Ohange in Title. Partnership.
5. In a policy, a provision forbidding a sale, transfer, or any
"changes in the title or possession of insured property with-
out consent of the insurer has no application to a sale or
transfer by one partner to another of his interest in part-
nership property. Pheniz Ins. Co. of Brooklyn v. Holcombe. .

Construction of Policy.

6. In contracts of insurance a construction resulting in a loss

of the indemnity for which the insured has contracted will
_mnot be adopted except to give effect to the obvious inten-
tion of the parties. Id.

Fraternal Beneficiary Socicties. Rights of Creditors.

7. The rules and regulations of fraternal beneficiary societies’

for the creation and payment of their funds to the properly
designated beneficiaries should receive such liberal con-
struction as to carry out the benevolent purposes sought
to be accomplished. Fisher v. Donovan........

8. Creditors have no right to, or interest in, a certificate in
a fraternal beneficiary society, either before or after the
death of the member, and they cannot participate in the
fund derived therefrom. Id.

9. A member holding a certificate in a fraternal beneficiary

society may at his option change the beneficiary therein so
long as he complies with the laws of such society and keeps
within its limitations, and those of the statute under which
it is organized. Id.

10. A certificate in a fraternal beneficiary society is a mere ex-

pectancy, and the beneficiary has no vested right therein.
Id.

11. Upon the death of a member holding a cértiﬁcate in a fra-

ternal beneficiary society the money arising from such cer-
tificate vests absolutely in the beneficiary properly desig-
nated by the member. Id.
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Insurance—concluded.
Knowledge of Agent.
12. An insurer commitﬁng to an agent the supervision and in-
spection of its risks is charged with knowledge of any fact
learned by such agent while engaged in the performance of

his duty as such inspector. Pheniz Ins. Co. of Brooklyn v.
Holcombe

Manufacturing Establishments.

13. Where insured property was merchandise and machinery
used in manufacturing, and the policy provided that if the
insured property be a manufacturing establishment, its
non-operation would avoid the contract, held that the in-
sured machinery was not a manufacturing establishment
within the meaning of the policy. Id

Vacant Premises.

14. A provision avoiding the policy should the premises “be or
become vacant” held waived, where they were vacant when
the policy was issued and insurer’s agent knew that fact.
German Ins. Co. v. Frederick

Interest. See BUILDING AND LOAN ASSOCIATIONS. LANDLORD AND
TENANT, 4. TAXATION, 23, 27.

Interlocutory Order. See REVIEW, 46.

Intervention. See CORPORATIONS, 4. RECEIVERS, 2.
A person claiming ownership of property in litigation may,
at any time before trial, become a party to the action by
intervention. McConniff v. Van Dusen............... Ceseens

Intoxicating Liquors.

1. One may remonstrate against the granting of a license on
the ground that notice of application was not published in
the newspaper having the largest circulation, though re-
monstrator is personally interested in the determination
of the question. Feil v. Kitchen Bros. Hotel Co
Feil v. Stack

. Notice of an application for license should be inserted for
two weeks in the newspaper published in the county, which
has the largest circulation therein. Id.

o

3. Where notice of an application for license is inserted in a
daily paper, it must be published daily for two weeks prior
to the hearing. Id.

4. Whether several editions of a daily paper are separate and
distinct publications is a question of fact, to be determined,
in the first instance, by the license board. Id.

5. Where matter published in each of two editions of a daily
paper is not the same, and each edition has a different
name, and is sent to different subscribers, notice of an ap-
plication for license is required to be inserted in but one

539
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Intoxicating Liquors—concluded.

6.

edition, and its circulation alone should be considered in
determining whether the proper newspaper was selected.
Id.

Though notice of an application for license was not inserted
in the newspaper having the largest circulation, the publi-
cation will not be declared invalid if bad faith cannot be
properly imputed to the applicant in making choice of the
newspaper. Id.

License board has no authority to designate the newspaper
in which the publication of notices of applications for li-
cense shall be made. Id.

. BEvidence held sufficient to sustain verdict for plaintiff in an

action for damages resulting from sale of intoxicating
liquors. Muchow v. Reid....couevniiiieininraioceeiinnssnens

Joinder of Causes of Action. See ACTIONS, 3.

Joinder of Parties. See ACTIONS, 2.

Judges. See COURTS.
Judgments. See DIVORCE, 4-7. MORTGAGES, 18. NEGOTIABLE IN-

1

STRUMENTS, 14, REPLEVIN, 5, 6. REVIEW, 44-49.
Change of Venue.
A judgment of the district court was held void where it
was rendered in a case transferred by the court, on its own
motion, from the district court of another county. Lefferts
V. Belleovovvvinnnnaanns Cteeteseriiiirateaaane
Effect of Reversal. Lien.

. When a judgment of the district court is reversed in an

appellate proceeding it ceases, from the date of the reversal,
to be a lien on the lands of the judgment debtor. Oliver v.
LONSING o ievetieesssansaseosoasanssssssscontacsosasssssnanes
A person who purchases real estate burdened with the lien

" of a judgment will hold it discharged of such lien in case

7.

the judgment be afterwards reversed. Id.

. Where a judgment has been reversed in the appellate court

the subsequent rendition of another judgment in the same
cause will not revive the lien so as to make it effective from
the date of the original judgment. Id.

. A judgment is not a lien upon an equitable interest in

realty. Woolworth v. Parker....coceveeivineeiesenenss enene

. Where a will vests title to realty in an executor and directs

him to sell it and pay the proceeds to heirs, they have no

interest in the realty as such, and a judgment against them

is not a lien on such realty. Arlington State Bank v. Paul-

SeN aeu.n. e e
Findings. Collateral Attack.

A judgment in replevin on a -general finding for defendant

A7
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Judgments—concluded.
is not subject to collateral attack for want of a finding that
defendant, at commencement of suit, was entitled to posses-
sion of the property. Ayres v. Duggan........ooovvievveannn.

Injunction. Euforcement.

8. To justify an injunction against enforcement of a judg-
ment in favor of a creditor, the debtor must show that by
fraud or mistake, or accident, and without fault on his part,
he was prevented from interposing a valid defense. City of
Broken Bow v. Broken Bow Water-Works Co.....oooiviioiiantn

9. The fact that the judgment debtor, without fraud or con-
cealment as to the facts, mistook the law and so suffered
judgment, does not constitute a mistake which entities him
to relief by injunction. Id.

10. Pleadings and proof held insufficient to warrant an injune-
tion to restrain the enforcement of judgments. Id.

) Issucs. :
11. Decree in equity must conform to the pleadings and proof.
R0S8 V. SUNMNCT. vttt it veaeaineriarastessosnnessonnns

Principal and Surety.

12. Where it is disclosed in an action on a note that one maker
is principal and the other surety, a judgment for plaintiff
should, under section 511 of the Code, state which defendant
is the principal debtor and which is surety. Maxwell v. Home
Fire Ins. 0. .coveeeiiianiniiiiiiiionetieisieisncnneens

Process.

13. A judgment rendered against a party upon whom process
has not been served, and who has not submitted to the
jurisdiction of the court, is unauthorized and void. Lause v.
Rankin ....ooveviiiiiiiiniiiiinnnn. e e eie,

Sufficiency of Evidence.
14. A judgment lacks evidence to support it where it rests

solely on testimony irrelevant under the issues made by the.

pleadings. Union Stock-Yards Co. v. Goodwin.....o.ovvuu..
Judicial Sales. See EXECUTIONS.

Jurisdiction. See APPEARANCE. CoOURTS, 4-9. DIVORCE, 5. Jus-
TICE OF THE PEACE. REMOVAL OF CAUSES, 2.

Jury.

In a mortgage foreclosure suit, the signers of a supersedeas
bond were held not entitled to a jury to try issues made by
their answer to a rule to show cause why judgment should
not be entered against them for rents and profits. Lowe
R (A 117 et ottt et et enes

Justice of the Peace.
1. Whether a justice of the peace, for want of jurisdiction,
should certify an action of replevin to the district court

548

588
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Justice of the Peace—concluded.
for trial depends on the appraisement under section 1038 of

the Code. Kilpatrick-Koch Dry Goods Co. v. Rosenberger. ... .. k

2

. A justice of the peace or county court is not ousted of juris-
diction in a forcible entry and detainer case by the mere
averment that it involves the question of title, but has juris-
diction to proceed until the evidence discloses such fact.
(3 T S 17 I

Landlord and Tenant. See ScuoorL LAXDs, 2. TENANTS 1IN CoM-
MON.

1. Instrument held an executory contract for the sale of realty

and not a lease. Jackson v. PRIIpS. .. oo viviieeiiiiinasn

E&]

. A rent lien created by the lease of a hotel licld inferior to
the lien of a subsequent chattel mortgage on furniture
placed in the hotel after the lease was executed. New
Lincoln Hotel Co. v. SROAVS. . ovoviviniiiiiiieintiienntanranss

3. In absence of an express contract a landlord is not bound
to repair leased premises, nor to pay for repairs made by
the tenant. Murphey v. Illinois Trust & Savings Bank........

4. A lessee is entitled to interest at the rate of seven per cent
per annum upon advance payments of rent made for the ac-
commodation of the lessor and at his request. Missouri,
Kansas & Teras Trust Co. v. Richardson..............coovvetn

5. Without the landlord’s consent, a tenant cannot, by assign-
ing the lease, absolve himself from an express covenant to
pay rent, or otherwise change the conditions of his obli-
gation. Id.

Larceny.

Evidence held insufficient to sustain conviction of one charged
with receiving stolen cattle. George v. State................

Law of the Case. See REVIEW, 73, 74.
License. See INTOXICATING LIQUORS.

Liens. See ANIMALS, 3. CHATTEL MORTGAGES. FRAUDULENT Cox-
VEYANCES, 5. JUDGMENTS,

Limitation of Actions.
1. Owner’s cause of action against a city for damages to realty
by the grading of a street acerues on the completion of the
grade and is barred in four years thereafter. City of Omahae

189

519

617

656

D, FLOOW o v vt ianensaeassoonansasasanssenssossnsnass 124,134

‘9. A chattel mortgage is not barred by the statute of limita-
tions on the ground that the original evidence of the debt
would be barred, where it has been kept alive by renewal
notes. Arlington Mill & Elevator Co. v. Yates..........oovenne

3. An action for relief on the ground of fraud is barred in four
years after the discovery of the fraud. Buerstette v. Te-
cumseh Nat. Bank....... B R R

286
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Limitation of Actions—concluded.
4. The statute of limitations as a defense is waived, unless
raised either by demurrer or answer. Hobson v. Cummnins. ..

5. Where a partnership was defendant in a suit, the filing of
a petition in which the suit was changed to an action
against individual members was held an abandonment of the
action against the firm, and a subsequent amendment of
such petition so as to make it run against the firm did not
prevent the action’s being barred. Wigton v. Smith.........

6. Where facts stated in an amendment to a petition consti-
tute a separate and independent cause of action, the statute
of limitations runs against such action until the filing of
the amendment. Buerstetta v. Tecumseh Nat. Bank..........

Lis Pendens.

He who intermeddles with property in litigation does it at his
peril, and is as conclusively bound by the results of the liti-
gation, whatever they may be, as if he had been a party to
it at the outset. Nagle v. First Nat. Bank of Omaha.........

Malice. See CRIMINAL LAw, 4,

Mandamus.

1. A county clerk may be mandamused to omit from official
ballots the names of persons whose nominations were void.
State v. Smith............ Ceeritceanieiinnrteriians Ceeeenaaas

2. Where, by an arbitrary or capricious exercise of authority,
a pupil has been refused admission to a school, he may be
reinstated by mandamus. Jaeckson v. State........ Cevernaes

3. County commissioners may be required to order a special
county-seat election where their refusal to grant the prayer
of a proper petition for such an election was the exercise of
an arbitrary or capricious authority. Barry v. State.......

Master Commissioner. See EXECUTIONS, 8, 9, 10.

Master and Servant.

1. A corporation using the cars of other corporations, as to
its employés, is charged with the same duty as to inspection
as if the cars were its own. Union Stock-Yards Co. v. Good-
7

2. An employé using a car in possession of the master, but
owned by another, assumes no greater risk than if the mas-
ter owned the car. Id.

3. No defect being obvious, an employé has the right to as-

sume that a tool or appliance furnished him by his em-
ployer is reasonably safe and fit for the purposes for which
he is required to use it. Jd............ .. iiiiiiiial,
4. That an employé knew of a rule or custom of his employer,
continued in his service, and thereby assumed the risk of

611
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Master and Servant—concluded.

injury from a defective appliance, is affirmative matter of
defense wheh must be pleaded. Id.

5. In inspecting a car-krake such a test should be applied as
would probably reveal a defect if one existed; and the
neglect of a car inspector to make such a test is evidence
of negligence. Id.

6. A brakeman who goes upon a car to set a brake, knowing
that the car has not been inspected, does not for that rea-
son assume the risk of the brake being defective. Id.

7. Facts held to justify an inference that a careful inspzction
of a brake by a competent inspector would have revealed
its defective condition. Id...........ccovviiiiiiiiiann, 138

8. Statement of risks of employment. Id......... evieeeaan 139

Mechanics’ Liens. See FIXTURES, 2.

1. The statute (Compiled Statutes, ch. 54, sec. 1) gives a right
of lien for material furnished, but does not necessarily im-
ply raw material in the condition in which it is actually
tfurnished or delivered. Grand Island Banking Co. v Kochler.. 649

2. In determining whether items may be tacked to constitute
a single account, the intention of the parties as shown by
their contemporaneous conduct with reference to the trans-
actions must be considered. Id.

3. A mortgage filed during the erection of a building on the
premises mortgaged has priority over the rights of a per-
son subsequently beginning to furnish materials. Id.

Merger. See MORTGAGES, 7.

Misconduct of Counsel. See REVIEW, 5.

Mistake. See COMPROMISE AND SETTLEMENT. JUDGMENTS, 9
Money in Court. See CLERK OF COURT, 2, 3.

Mortgage Foreclosure. See EXECUTIONS, 3.

Mortgages. See CHATTEL MORTGAGES. GUARDIAN AND WARD, 3,
~ MecHANICS” LIENS, 3. TENANTS IN Coaniox, 2.
1. Facts held not to show that defendants are entitled to pro-
tection as mortgagees in possession after default under the
provisions contained in the mortgage. Rowe v. Griffiths.... 489

2. Where executor, without authority to sell land except to
a bone fide purchaser, deeds realty to an heir, she agreeing
to mortgage it for their benefit and to reconvey it to them,
one taking from her a mortgage on such realty with knowl-
edge of the character of her title, or with knowledge of
such facts as would put a prudent person on inquiry, is not
a bona fide purchaser or entitled to protection as such.
Arlington State Bank v. Paulsch..cooeiviviiiieniiaiiin, 718
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Mortgages—continued.

3.

10.

11.

13.

Consideration.
Where one makes his own note payable at a future time
in discharge of the past due note of a third person, the re-
lease of the third person and extension of time of pay-
ment form a sufficient consideration to support the new
note and a mortgage made to secure it. Horrill v, Skinner..

Conveyance of Land. Assuming Debt. Estate.

. Evidence held to show that at the time of a divoree land

was conveyed by the husband to the wife in consideration
of her assuming, as a charge thereon, a debt which he had
attempted ineffectually to mortgage the land to secure. Id.,

. The promise of one to assume a debt of another in consid-

eration of a conveyance of land by the latter to the prom-
isor will support a note and mortgage made by the prom-
isor to the creditor in fulfillment of the promise. Id......

. An equitable estate may be mortgaged, and subsequent

conveyance of the legal title will not defeat the mortgage
where the rights of an innccent purchaser without notice
are not involved. Arlington Mill & Flevator Co. v. Yates.....

. Conveyance of realty to mortgagee and the giving of mort-

gagor's note, held to constitute a sufficient consideration
for mortgagee’s assuming a subsequent incumbrance on
the land conveyed. G00s v. Go0S.....covvvieenn... evenaaa

. The fact that a mortgagee was induced to assume payment

of a junior incumbrance by mortgagor’s threat {o convey or
lease the realty, lheld not to constitute fraud or duress. Id.

. One who accepts a conveyance of land, and as part of the

consideration agrees to pay a mortgage thereon, is bound
not only to the promisee but to the incumbrancer to do so,
and estopped from denying the validity of the incumbrance.
Id.

Where the debt has been assigned but no assignment re-
corded, an innocent purchaser of the mortgaged premises
will be protected by a release executed by the original
mortgagee. BUHOCK U0 POCK. . .uuuiieeeeiiieeriiieennnnenns
Default. Right to Declare Debt Due.
Acceptance of interest due is not a waiver of mortgagor’s
default in payment of matured installments of the princi-
pal, nor of mortgagee’s right to declare the entire debt due.
Nortlhwestern Mutual Life Ins. Co. v. Butler. .....ocoeveeevunn.

. Commencement of a foreclosure suit is sufficient notice of

mortgagee’s election to declare the entire debt due upon

mortgagor’s default in making payments. Id..............
Foreclosure. Judgments. Superscdeas.

In a foreclosure suit, Ield that a judgment creditor had no

right to a decree ordering the land to be sold unless re-

165
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286

294

781

198

199



INDEX. 839

Mortgages—continued.

14,

15.

16.

17.

18.

19.

20.

21.

22.

23.

demption be made from the judgment as well as the prior
liens. Morrill v. SEIRNEr....cvoeriieeeiiiieneiiaenineaes

Evidence held sufficient to warrant a finding for plaintiff in
an action to foreclose as a mortgage an executory contract
securing purchase-money for land sold. Jackson v. Phillips,

Under the Code, as existing in 1895, either an action at law
for the recovery of a debt secured by mortgage or a suit
to foreclose the mortgage will lie, but both remedies can-
not be pursued at the same time, unless permission is given
by the court. Maxwell v. Home Fire Ing. Cowvevevnnannnnnnn

In a foreclosure suit the petition must allege whether any
proceedings at law have been had for the recovery of the
debt, or any part thereof; and where the answer is a gen-
eral denial, there can be no recovery, in the absence of
proof sustaining such allegation. Jones v. Burtis..........

Where one executes a note and transfers to the payee as
collateral security a note held against a third person se-
cured by a mortgage, a decree foreclosing such mortgage
will not bar an action at law on the first note. Mazwell v.
Home Fire Ins. C0...oveiiiinenaraencrissrosesannanaosaancs

Where the court acquired jurisdiction of a foreclosure suit,
it was held proper to retain it for the entry of judgment
for rents and profits against signers of a supersedeas bond,
though they were served only with notice of a rule to show
cause. Lowe v. RilCY..coveniineirinianiiieeneiiniiiiina,

Tinding as to rental value of premises held sustained by the
evidence., Id..........cooavnnnn veere e .

An action to foreclose a mortgage securing a note is not
one founded upon an instrument for the unconditional
payment of money only, within the meaning of section 129
of the Code, relating to the use of copies of instruments
in pleading. First Nat. Bank of Chadron v. Engelbercht.....

Tn a mortgage-foreclosure suit a copy of the evidence of in-
debtedness—the note secured—should be attached to and
filed with the petition, or a sufficient reason assigned for
a failure to do so. Id.

Tn a mortgage-foreclosure suit plaintiff is not required to
incorporate into his petition either the note secured or the
mortgage, or to make either a part of the petition by ex-
press averments, or to attach a copy of the mortgage to
the petition, but is only required to attach to and file
with the petition a copy of the note secured by the mort-
gage. Id.

The owner of mortgaged property who expends money in
inprovements, believing the mortgage to be ineffective, can-
pot defend a foreclosure case on that ground where there

165
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Mortgages—continued.

- Arlington Mill & Elevator Co. v. Yates........
24,

25.

26.

27,

?8.

29,

30.

31.

32.

33.

was no fraud, misrepresentation, or concealmént of fact.
In foreclosure the district court cannot divert the rents and
profits of the mortgaged premises from the tenant law-
fully in possession claiming title under the mortgagor, ex-
cept.by the appointment of receiver. Huston v. Canfield. .

In an action to foreclose a mortgage prior incumbrancers
may be made parties defendant for the purpose of having
the amount and rank of their liens adjudicated. Missouri,
Kansas & Tezas Trust Co. v. Richardson.....................

A decree directing land to be sold in a tract as mortgagead,
and not in lots as subsequently platted and in the inverse
order of alienation or conveyances of lots by mortgagors,
held not erroneous or inequitable. Hanscom v, Meyer......
. Improvements.
In the absence of express agreement to the contrary a
mortgagee of real estate is not liable to the occupant
thereof for improvements made by him on the Premises in
pursuance of an agreement with the owner that he would
pay the occupant for the improvements so made, Murphey
v. Illinois Trust & Savings Bank..... etee et ianaa .

Lien. Nature of Instrument,
A mortgage conveys no estate, but merely creates a lien,
Morrill v. Skinner............. .
An instrument, properly executed, describing the parties, the
land, and the debt, and evidencing an intention to charge

.the debt as a lien upon the land, is sufficient to constitute

a mortgage. Id.

A quitclaim deed given to secure an indebtedness is in legal

effect a mortgage. Huston v, Confield...........o...uuvu...
Registration.

An unrecorded mortgage is valid between the parties and

is not void as to creditors generally, but ounly as to cred-

itors whose instruments have been first recorded. Blair
State Bank v. Stewart....................

Rents and Profits.
A mortgagor in possession is entitled to collect and use the
rents and profits of the mortgaged premises; and this right,
being transferable, will pass to his grantee, or to a subse-
Quent mortgagee to whom Possession is surrendered, Hus-
ton v. Canfield .........o.o oo .
Tazes. Insurance. Abstracts.
Mortgagee is entitled to reimbursement for taxes and in-
surance premiums paid by him in preserving his security,
and to interest on the sums thus paid. Northwestern Mutugl

286

345

617

786

519

164

345

58

cerresrerieas,s 345

Life Ins. Co. v, Butle: 199
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Mortgages—concluded.

34.

35.

36.

A provision authorizing mortgagee, npon default of mort-
gagor, to pay “taxes and assessments,” lheld to include
special assessments levied by a city. Id.

A provision requiring mortgagor to pay “expenses in-
curred in procuring and continuing abstracts of title for
the purposes of the foreclosure” held unenforceable. Id.

Voluntary Assignments.

A mortgage which does not in its inception contravene
the assignment law will not be invalidated by a general
assignment for the benefit of creditors, made by the mort-
gagor within thirty days after the execution of the mort-
gage. Blair State Bank v. Stewert.....ooooeniiiiiinionins

Motions. See REVIEW, 41,

Municipal Corporations.

1.

- 2.

4.

Contracts. Water-Works. Officers.
A contract for rental of hydrants leld void as not within
the title of an ordinance authorizing a corporation to con-
struct and maintain a system of water-works. Lincoln Land
Co. v. Village of Grant.........covoueeiiiiiireeurnrassnanann

Where a city receives and retains substantial benefits under
a contract which it was authorized to make, but which
was void because irregularly executed, it is liable in an
action brought to recover the reasonable value of the bene-
fits received, and in such an action it is unnecessary to es-
tablish a ratification of the contract. Id...................

. That the mayor and a councilman, who were subscribers to

the stock of a corporation, may become liable for unpaid
subscriptions does not avoid a contract between the city
and the corporation, such officers being no longer stock-
holders. City of Broken Bow v. Broken Bow Water-Works Co.,

Improvement of Streets. Damages.

Where property adjacent to a street is damaged through
the manner adopted by the city in permanently grading the
street, the city is liable to the owner for such damages.

City of Omaha v. Flood.....oveeeeiiiiiine i, 124,

. The measure of damages to abutting property by the grad-

ing of a street is the depréciution in value of the property
caused by the construction and permanent maintenance
of the grade. Id.

. Statement of elements to be considered in determining the

damages to abutting property by grading a street. Id.

) Ordinances, Titles.
An ordinance adopted by a bourd of village trustees is
valid only as to subjects clearly expressed in the title.
Lincoln Land Co. v. Village of Grant......ceveevsiveassanssnn

64

70

71

548

134
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Municipal Corporations—concluded.

8.

10.

11.

12.

Taxation. Assessments. FEqualization. Notice.
A council of a metropolitan city cannot lawfully pass an
ordinance levying special taxes until, as a board of equaliza-
tion, it has determined the sum to be assessed against the
real estate as benefits. Medland v. Connell.......... veareenn

. Notice of the sitting of the city council as a board of equali-

zation, under sections 73 and 85, chapter 12a¢, Compiled
Statutes 1887, “for at least six days prior thereto” by pub-
lication in the official paper, is a prerequ1s1te to legal ac-
tion. Id.

A metropolitan city council has no jurisdiction to sit as a
board of equalization for the purpose of levying special
taxes incident to the opening of a street, until the report
of the freeholders appointed to assess damages has been
made and confirmed. Merrill v. Shields...............c....

The burden of proof is on the person asserting a lien under
a proceeding levying a specidl tax, to show a compliance, by
the taxing authorltles, with all essentlal statutory require-
ments. Id.

The recitals in an ordinance declaring a new street open to
public travel are not competent evidence in favor of a tax-
lien claimant to establish the jurisdiction of the c1ty coun-
cil to levy a special tax. Id.

Negligence. See INSTRUCTIONS, 10.
An instruction that one suing for damages for personal in-

juries was required to use only such care as a reasonable
and prudent person would exercise under the same cir-
cumstances, lield to excuse an omission to define ordinary
care and diligence. Omaha Street R. Co. v. Emminger.......

- Negotiable Instruments. See EVIDENCE, 3. HUSBAND AND WIFE,

1.

1. JUDGMENTS, 12. MORTGAGES, 22, PLEADING, 17.

A promissory note given by the maker to the payee to ena-
ble the latter to cease work, but without any condition be-
ing imposed or promise exacted, is without consideration
and may be repudiated, in the absence of circumstances
creating an equitable estoppel. Ricketts v. Scothorn...... ..
A non-negotiable note given to payee as a gratuity is with-
out consideration, and cannot,-except under special circum-
stances, be enforced. Id.

Where a note was executed as a gift to enable payee to live
without working, and she abandoned her employment as
contemplated by the maker who was a relative, it was lield
that want of consideration could not be alleged as a de-
fense in a suit on the note. Id.

Assignments. Actions. Parties.

. A note payable to a party or order may be transferred by

the payee without a commercial indorsement, by either

10

78

240
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Negotiable Instruments—continued.
an oral or separate, distinct, written assignment thereof
followed by delivery, which would render the transferee
liable to any defenses against the original payee. Sackett
Ve MONEGOMETY .« v ivveeieninreoneeassoncssncencanns N 424

5. Payee of a non-negotiable note may render himself liable
to his assignee for its payment by writing a contract to
that effect over his signature; but such a contract would be
a separate and independent one, and the makers of the note
would not be liable on such contract. Barry v. Wachosky.. 534

6. A non-negotiable note is assignable, and the assignee may
bring suit thereon in his own name, the assignor not being
a necessary party. Id.

7. The payee of a non-negotiable note who writes his name
across the back thereof, and sells and delivers the note,
does not thereby render himself liable on such note to the
holder thereof. Id.

‘8, To a suit by the assignee of a non-negotiable note the orig-
inal payee is not a proper party. Id.

9. To a suit by the assignee of a mnon-negotiable note on
payee’s contract to be liable for its payment, the makers of
the note are not proper parties. Id.

Collateral Security.

10. The maker of a note cannot defend an action thereon on
the ground that plaintiff held a third person’s collectible
note as collateral security, and that the note pledged was
for a greater amount than the note sued on. Cuarson’s Ez-
ecutors V. BUCkSIAff .. ... uvr i i i i ira e 262

Consideration.
11. Except as against a bona fide purchaser for value before

maturity, want of consideration is a good defense to an
action on a negotiable promissory note. IFellers v. Penrod.. 463

12. Consideration for a note held sufficient. Murphey v. Illinois
Trust & Savings Bank......coueeeiiiiiereesrnsnes R 519

Indorsements. Release of Debtor.

13. Indorsement of a name on the back of a note preceded by
the words “notice and protest waived” is notice to the
original payee and subsequent owners that the liability as-
sumed is not that of a joint maker. Drexel v. Pusey........ 30

14. The release of property of the principal debtor from the
lien of a judgment rendered on a note, without the consent
or knowledge of an accommodation indorser, discharges the
latter pro tanto. Id.

Innocent Purchasers.
15. One who purchases negotiable paper before maturity in the
usual course of trade and for a valuable consideration and
in ignorance of facts which would affect its force as be-
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Negotiable Instruments—concluded.
tween the original parties to it is an innocent purchaser.
FPirst Nat. Bank of Cobleskill v. Pennington..............

To defeat recovery on a note in the hands of one claiming
to be a bong fide purchaser, it does not suffice to prove that
the purchase was with knowledge of circumstances which
should have excited suspicion in the mind of a prudent per-
son. Id.

17. To defeat recovery on a note in the hands of one claiming
to be a bona fide purchaser the proof must show that the
purchase was made with knowledge of such circumstances
as show want of honesty or bad faith on part of the pur-
chaser, Id.

Payment to Agent. Death of Payee.

18. Where a negotiable note, indorsed by the payee in blank,
is delivered to an agent for collection, payment by the
maker in good faith to the agent while the note is in his
possession, after the death of the principal and without
notice of his death, will discharge the debt. Deweese v.

New Trial.
An affidavit in support of a motion for a nmew trial on the
ground of newly-discovered evidence should state as specifi-

cally as practicable the nature of such evidence and not
merely its general object. German Ins. Co. v. Frederick....

16

Newspapers. See INTOXICATING LIQUORS, 1-7.
Nominations. See ELECTIONS.

Notice. See EXECUTORS AND ADMINISTRATORS, 10. INTOXICATING
Liquors, 1-7. MORTGAGES, 12. TAXATION, 9.

Nuisance.
1. The essential ingredient of a nuisance is its unlawful or

404

17

539

wrongful character. City of Omaha v. Flood............124, 134

2. The unlawful obstruction of a public street is a nuisance,
but that which is authorized by competent legal authority
does not in law constitute a nuisance. Id.

3. Where city officers acting under statutory authority con-
struct an improvement in a street, the improvement,
though negligently constructed and resulting in damage
to owners of adjacent property, is not a nuisance. Id.

"Oath. See WITNESSES, 4.

Occupying Claimants. See EJECTMENT, 2.
Office and Officers. See CLERK oF COURT.
Order of Sale. See EXECUTIONS, 6.

Ordinances. See MUNiCIPAL CORPORATIONS, 7.
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Parent and Child.

1. The right of a parent to the custody of a child is not lost
by an act of relinquishment performed under circumstanves
of temporary caprice or discouragement. Norcel v. Zins-
BUASTEY ottt i it it et e

2. The court should not deprive parents of the custody of
their child unless it is shown that they are unfit to per-
form their duties as parents or have forfeited their rights
as such. Id.

Parties. See Actioxs, 2. CoNTRACTS, 10, 11. CORPORATIONS, 4, 5.
CREDITORS’ BILL, 5. IXTERVENTION. LIs PENDENS. XNE-
GOTIABLE INSTRUMENTS, 6, 8, 9. REVIEW, 60-62. SuUM-
MONS, 4.

1. An objection that one of the defendants was not joined
in an application to revive a judgment cannot be urged
for the first time in the reviewing court. Broadwater v.

FOTicorthy ..ottt ittt it i it i aeraeae
2. Defense of defect of parties defendant is waived unless
raised by answer or demurrer. Apres v. Dugygan...........

Partition. See SET-Orr AND COUNTER-CLALM, 2.
The plaintiff’s attorney’s fees are not taxable as costs in an
action for partition where the proceedings are adversary.
Oliver D. LANSING. v v vaeesssiresrasenssorinssensinsaesansanas

Partnership. See EstoPPEL, 3.
1. Petition held to declare against individual members of a
firm and not against the partnership. Wigton v. Smith....

2. A demurrer to a petition alleging that defendants, as a
partnership, executed a guaranty leld to admit the power
to make such guaranty. Standard 0il Co. v. Hoese........

Payment. See ESToPrEL, 3. NEGOTIABLE INSTRUMENTS, 18. PRIN-
CIPAL AND AGENT, 5.

Plea in Abatement. See CRIMINAL Law, 5-7,

Pleading. See ATTACHMENT, 2. CONTRACTS, 7, 9. CORPORATIONS, 3,
CREDITORS’ BILL, 5. DIsMiSSAL. EVIDENCE, 14. EXECU-
TIONS, 4, 5. INSURANCE, 3. LIMITATION OF ACTIONS, 6.
MORTGAGES, 16, 22. IPPARTNERSHIP, 2. PLEDGES, 3. QUIET-
in¢ TrTLE. REPLEVIN, 1, 2. REVIEW, 53, 54. VENDOR AND
VENDEE, 2, 3.

Admissions.

1. A pleading stating that if a settlement was made its effect
was avoided by mistake or fraud is an admission of the
settlement. North Ncbraske Fair & Driving Park Ass'n ov.
2

Allegations Undenied.

2. The averments of a petition not denied in the answer must
be accepted as true where there is involved no question of
value or the amount of damages. Baker v. Peterson..... cee

411

750

353

299

665

302

375
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Pleading—continued.

3.

10.

11.

13.

14,

15.

Amendments.
TFacts incorporated as an amendment into a petition held
to constitute a separate cause of action from that stated
ih the original petition. Buerstetta v. Tecumseh Nat. Bank..

. Allowance of amendments after trial so as to conform
pleadings to proof held proper. German Ins. Oo. v. Fredervick, !

. Effect of amending a petition in an attachment suit so as

to state a different cause of action after the attached
chattels were mortgaged to creditors other than plaintift
in attachment. Nagle v. First Nat. Bank of Omaha..........

Ansicer. New Matter. Reply.

. New matter velied upon as constituting an affirmative de-

fense to a cause of action must be pleaded in the answer.
Medland v, Connell. ... oot

. Averments of new matter in an amended answer may be

put in issue by refiling the reply to the original answer.
Crosby . Bastedo. ... ..o ..ot iiieiineinienennnns

. All material allegations of new matter contained in an an-

swer are admitted and must be taken as true if no reply
is made to them. Davis v. First Nat. Bank of Grinnell......

. Evidence disproving allegations of new matter in an answer

will be disregarded, unless the new matter is denied by a
reply. Grant v. Bartholomew.............c.coovviiiinnn ...

An answer which states “that defendant has not sufficient
knowledge or information as to the claim ‘of the plaintift,
and therefore demands and calls for strict legal proof
thereof,” presents mno issue for trial. National Life Ins.

Co. U MAPti. .ottt itneenneneesneasseennannes :

An averment in an answer that defendant is ignorant of
certain matters alleged in the petition, and therefore asks
strict proof, is not a denial, and presents no issue. Iirst
Nat. Bank of Chicago v. Stoll.......ccceveivniiininvnn.n

. An answer assailed by demurrer ore tenus during trial will

be liberally construed. First Nat. Bank of Cobleskill v. Pcn-
TNGLON et i iii it itse et sensoas o et ieser et
Jurisdiction. Waiver,
Lack of jurisdiction is waived when omitted from an an-
swer to the merits of the case. Lowe v. Riley..............
Lack of jurisdiction is not waived when pleaded in the an-
swer, as a defense, upon the overruling of defendants’
special objection to the court’s jurisdiction. Barry r.
TVACROSKY « e iiiie ittt ieiaaene ceie s erneeanannnnns
Petition, Copies of Instruments.
The object of section 124 of the Code in requiring copies of
a written instrument, upon which suit is founded, to be at-
tached to and filed with plaintift’s petition, is to furnish the

504

10

373

673

758

404

252

534
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Pleading—concluded.

16.

17.

opposite party with a copy of the evidence of indebtedness.
First Nat. Bank of Chadron v. Engelbercht.......... cessserenn

Petition held not to state a cause of action on an alleged
contract for the sale of realty. Darr v. Mummert..........

A petition framed to meet the requirements of section 129
of the Code, relating to petitions, may be sufficient without
statements of extrimsic facts to show the right or title to
the instrument upon which the suit is based. Pollock v.
Stanton COUNtY ...cvieveesesassssscassssssssssssrsssassassnee

Pledges. See MORTGAGES, 17.
1. A creditor, as a condition precedent to his right to sue on

a note, cannot be compelled to exhaust his collateral se-
curity. Carson’s Executors v. Buckstaff............ ceresssans

. A creditor who holds a promisory note belonging to his

debtor as collateral security for his debtor’s note cannot
be compelled to produce in court the note pledged and turn
it over to his debtor, so long as the latter’s debt remains
unpaid. Id.

. In a suit on a note an answer averring that plaintiff has

possession of collateral security but failing to allege that
the debt sued for has been paid, held not a good plea of con-
version of collateral security. Id.

Practice. See REMOVAL oF CaUSES, 1. REVIEW, 53, 54.

Preferring Creditors. See CORPORATIONS, 7, 8.

Presumptions. See CoURTS, 1.

Principal and Agent. See INSURAi\ICE, 12. STATE AND STATE OF-

FICERS, 1.

1. Where in good faith one deals with an agent within his ap-

parent authority, in ignorance of the death of the principal,
the heirs and representatives of the latter may be bound,
in case the act to be done is not required to be performed
in the name of the principal. Deweese v. Muff.e..ceeeenneens

. Where one places an agent in such a situation that a person

conversant with business usages is justified in presuming
the agent has authority to perform a particular act, and
therefore deals with the agent, the principal is estopped, as
against such third person, from denying the agent’s author-
ity. Holt v. Schneider....... e, e

. Whether an act is within the scope of an agent’s apparent

authority is to be determined as a question of fact from
all the circumstances of the transaction and the business.
Id. :

. Ostensible authority is such as a principal intentionally, or

by want of ordinary care, causes or allows a third person

270

378

399

262

17

523

to believe the agent to possess. Id.........vievvvieinene.. 524



848

INDEX.

Principal and Agent—concluded.

5.

6.

Where a debtor gives his note to the creditor’s agent, it
will not discharge the debt due the principal, in the ab-
sence of ratification of such payment. Id.

Evidence held sufficient to establish agency. New Hamp-
shire Trust Co. v. KOrSMEYEr...ocvveueeeeesarsrasncsnsosanes

Principal and Surety. See JUDGMENTS, 12. HUSBAND AND WIFE,

1.

3

2. REevIiEW, 60.
Rendition of judgment against principal and surety on a
note without reciting which was principal and which was
surety, as required by section 511 of the Code, does not
extinguish the relation of suretyship between the parties
and the duties of the creditor with reference thereto.
Dredel 0. PUSCY. o eevreivenrrnienissososssacssnsssssnsssssssasn

Liability of signers of a bond superseding an order appoint-
ing a receiver. Lowe v. RileYy.ccvveeeniiieiiieiiinineinnnne

Where a joint bond is signed by a surety on condition that
others are to sign it as sureties, it is invalid as to him if
delivered without compliance with the condition, unless
obligee received the bond without notice of the condition,
or such surety, after signing, waived it. Morton v. Harvey..

. Where a joint bond, signed by a surety on condition that

others are to sign it as sureties, discloses on its face, when
delivered, such an irregularity as to cast on obligee the duty
to inquire as to one of the requisite signatures, and he fails
to do so, a breach of the condition may be a ground of de-
fense to such surety in a suit on the bond. Id.

. A surety may insist on compliance with his contract that

he signed a bond on condition it should also be signed by
other sureties; and such a condition is not satisfied by sub-
sequent ratification of a signature written by an unauthor-
ized person. Id.

A surety who has paid off the debt of his principal is en-
titled to be subrogated to the securities in the hands of
the creditor to whom payment has been made. Oliver v,

LONSILG eeurieeeneeinrososesscsastassasscnnnnssssansasascas

Process. See SUMMONS.
Property. See WiLLs, 11,
Public Lands. See SCHOOL LANDS,

1.

2.

One cannot invoke section 62, chapter 73, Compiled Statutes,
relating to entry on government land, unless he has com-
plied with the provisions thereof. Comstock v. Kerwin.....

No provision of the constitution makes compensation for
easement a precedent condition to the right of the state to
permit a railroad company to construct and operate a line
of road over the saline or other public lands. Chicago, B. &
Q. R Co v Englehart......coovvvvenuannn. .

...... severnssen

784

30

252

304

358

444
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Public Lands—concluded.
3. At the time Nebraska was admitted into the Union lands
occupied in common by the Pawnee Indians were public

lands within the meaning of section 12 of the enabling act.
(13 U. S. Statutes at Large 47.) State v. Kennard........... 711

4, At the time Nebraska was admitted into the Union the
fee simple title to the lands occupied by the Pawnee Indians
was in the United States, subject only to the Indians’ right
of occupancy. Id.

5. By section 12 of the enabling act (13 U. S. Statutes at
Large 47) congress granted to Nebraska five per cent of
the proceeds arising from the sale of the Pawnee Indian
reservation upon extinguishment of the Indians’ right of
occupancy. Id.

Quantum Meruit. See MUNICIPAL CORPORATIONS,

Quieting Title.
A general demurrer to a petition to remove the apparent lien
of a judgment as a cloud on the title of the owner of a
homestead, held improperly sustained. Smith v. Neufeld... 660

Quitclaim Deeds. See DEEDS.
Railroad Companies. See CARRIERS, EMINENT DOMAIN.

Rape.

1. Construction and object of section 12, Criminal Code, which
provides: “If any male person, of the age of eighteen years
or upwards, shall carnally know or abuse any female child
under the age of eighteen years with her consent, unless
such female child so known and abused is over fifteen years
of age and previously unchaste, every such person so of-
fending shall be deemed guilty of a rape.” Buailey v. State.. 706

Where a prisoner is charged, under section 12 of the Crim-
inal Code, with having had sexual intercourse with a girl,
with her consent, who was over fifteen and under eighteen
years of age and not previously unchaste, the indictment
may include all acts of unlawful sexual intercourse which
occurred between the prisoner and the prosecutrix in the
state after the female became fifteen years of age and
which were not barred by the statute of limitations. Id.

2

3. Accused held erroneously convicted, under section 12 of the
Criminal Code, of having in Nebraska had sexual inter-
course with a girl, with her consent, who was over fifteen
and under eighteen years of age and not previously un-
chaste, where the evidence showed she had sexual inter-
course for the first time with accused in Jowa. Id.

Ratification. See MUNICIPAL CORPORATIONS, 2.

Real Estate. See VENDOR AND VENDEE.

58



850

INDEX.

Receivers. See CORPORATIONS. REVIEw, 45.

1.

The authority of a receiver appointed by a court of compe-
tent jurisdiction in a proper case is not open to collateral
attack. Amndrews v. Steele City Bank...........coooovviinn.n.

. A receiver of a corporation, appointed after the commence-

ment of a snit against the corporation, may intervene in
such action to defend the rights of the corporation. Id.

Liability of signers of a bond superseding an order ap-
pointing a receiver. Lowe v. RileY....covveiiiiinoeienenns

. A receiver discharges his functions under directions of the

173

252

court. State v. Bank of Rushville..........ccooo..t. e 608

. The court may authorize a receiver to settle and compro-

mise a suit instituted by him in behalf of the estate, where
the settlement is for the best interests of the estate. Id. ,

Records. See EVIDENCE, 5.

Reference.
A referee to whom an action of replevin has been referred

with power to pass upon ull questions of law and fact may
permit plaintiff to amend his petition by alleging a special
instead of a general ownership of the property. Tackaberry
v. Gilmore........... Ceeereracereteteciatraiatsaaanns cenesaes

Religious Societies.

1.

Courts will not investigate and determine, as an original
question, whether the tenets of faith and the practice of
one synod of the German “Evangelical Lutheran church in
the United States” differ from the tenets of faith and the
practice of another synod. Wehmer v. Fokenga........... .-

. Where a minority of a congregation claim that the pastor

teaches doctrines not in harmony with the doctrines of
the society, they should appeal to the supervising tribunal
of the church, and a proper judgment of such tribunal may
be enforced by the courts. Id.

. Where ecclesiastical tribunals have determined a question

relating to tenets of faith, practice, and church polity,
their judgment will be recognized as conclusive by the
courts when called upon by contending factions of a con-
gregation to determine their rights. Id.

.-A majority of a religious congregation will not, at the suit

of a minority, be enjoined from employing a pastor on the
ground that he teaches doctrines and practices a church
polity not taught or practiced by plaintiffs nor by the
founders of the congregation. Id.

Remittitur. See DAMAGES, 5.

Removal of Causes. See JUSTICE OF THE PEACE, 1.

1.

Upon a proper application in the state court for removal
to the federal court, it is the better practice for the state

510
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Removal of Causes—concluded.

court to suspend proceedings in the suit and await the
action of the federal court on a motion to remand, but
the action of the state court in the interim may be valid.
Stuart v. Bank of Staplehurst......c.cooviiieiiiiiiiiiinn.. 569

2. Where it appears from the face of the record that the suit
is not removable, an application for removal to the federal
court does not deprive the state court of jurisdiction. Id.

3. Petition held to state a cause of action for deceit and not
for relief under the national banking law, and to present
no federal question for adjudication. Id.

Rents and Profits. See MORTGAGES, 24, 32.

Replevin. See JUSTICE OF THE PEACE, 1.
Amendment of Pleadings
1. After appeal from the county court to the district court,
it is error to refuse permission to file an amended petition
alleging plaintiff’s special interest, where proof of such
interest, without objection, was admitted below, under
allegations of general owmership. Weich v. Milliken........ 86

2. A petition in an action of replevin may be amended by
alleging' a special instead of a gemeral ownership. Tacka-
DErry . GAUHOTC. oo v e e e iieeerineinteereeernaesonannessannes 450

3. Replevin affidavit may be amended to conform to the alle-
gation of ownership contained in the petition, and such
amendment may be allowed by the court while the issues
formed by the pleadings are being tried before a referee.
Id.

Demand.

4. The rule that demand is unnecessary where the defendant
contests the case on the merits does not apply to cases
where a demand is necessary, not merely as a basis for
asserting the remedy, but to vest in the plaintift a right
of possession, as where the plaintiff’s right depends upon
a condition which is broken only by demand and refusal.
People’s Furniture & Carpet Co. v. Crosby.....oooevveioionn. 282
’ Pinding. Judgment.

5. Where plaintiff was in possession of the property, a judg-
ment for a return thereof or for its value fixed at a certain
sum must be reversed on review, in absence of a finding as
to value. Brownell & Co. v. Fuller.........cooieiiieiaennans 368

6. A judgment on a general finding for defendant without a
finding that at commencement of suit he was entitled to
possession of the property, leld not void. Ayres v. Duggan, 750

: Issue.

7. In actions of replevin the vital question is the right of
possession of the property at the time the action was com-
menced; and, ordinarily, the issue is to be determined on
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Replevin—concluded. .
the facts as they existed when the suit was instituted.
Tackaberry v. GIlMOre..c.cvieiieriincaraaasncrunns ereeens 450

Joint Owners.

8. It is proper for joint owners of chattels to join in an action

for the recovery of possession. Honaker v. Tesey..oovvunnnn 413
Plaintiff’s Measure of Damages.

9. Where the property has been returned to defendant for
failure of plaintiff to give the statutory bond, the action
may proceed as one for damages, and if plaintiff prevails,
his measure of damages is the market value of the property
and interest. Id.

Rescission. See CONTRACTS, 8. SALES, 4-6.

Res Judicata. See ATTACHMENT, 3. CrEDITORS’ BILL, 4. Morr-
GAGES, 17. PRINCIPAL AND SURETY, 1.

1. Satisfaction of a judgment cannot be urged to defeat an
application for an order of revivor, where a motion to
enter such satisfaction of record had heen previously over-
ruled. Broadwater v. FOrwortyf . oeeeveeeviananerceneeeee 407

2. A former judgment on a note is not a defense to a subse-
quent action on the same note, where the judgment was
void for want of jurisdiction over the person of the de-
fendant. Sackett v, Monlgomery......oooooonrereonrareccns 424

Beview. See CosTs. INSTRUCTIONS.

1. A judgment based on an jmmaterial fact or an erroneous
construction of a pleading will be reversed, unless the cor-
rectness of such judgment is otherwise afiirmatively shown.
MeConniff 0. Van DUuSCR.«o.vvniiiieeenrerarreenneneens 49

2. Judgment of affirmance modified so as to correct an erro-
neous computation of the trial court. Lewis ¢. Joldrege... 219

3. An objection that no testimony was received below must
be overruled where the record shows the hearing was in
the nature of a trial, and that all the cvidence ottered was
received. Broadwater v. I'0xworthy. ... ..o voeciieeeenes 406
4. Where the jury’s assessment of damages are inadequate, a
judgment on the verdict may be reversed. Spirk v. Chicago,
F A T T T AR 565
5. Alleged misconduct of counsel will not be reviewad where
the only record thereof consists of averments in the mo-
tion for a new trial. Muchow v. Reld.ooooeiiiinnrsenennns 585

6. In absence of an abuse of discretion instructions to a re-
ceiver will not be disturbed on review. State v. Bauk of
RUSHTIIIE wvvevneennesvrasnsssnssannossosusnensuannenerecsss 608

7. An order or judgment will not be reversed unless the error
complained of is established by the record. Maginn v. Pick-

........................... .. 642

AFA  cevvesencosecansnosassccroncs
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Review—continued.

8.

10.

11.

12,

13.

14.

16.

17.

18.

19.

20.

21,

Appeals from judgments of a county court are taken in
the same manner as appeals from justices of the peace.
AYres U DUGIAN. oo vevnnirnaennaiarienninnnes e e

Appeal and Error.

. One cannot appeal to the supreme court from a judgment

rendered in an action at law, but may prosecute a pro-
ceeding in error. Lowe v. Riley..... et ier e

An appeal from an order or judgment of the district court
in a law action does not invest the supreme court with
jurisdiction of the cause. Hayden v. Hale.....ooooiieennnnn

Alleged errors in matters of procedure occurring at or be-
fore the trial cannot be reviewed on appeal, the correctness
of the judgment rendered on the pleadings and proof being
the only question for consideration. National Life Ins.
00, U MAFLif..oeseeer it eioneronaenssscernninseaiaaanannns
On appeal to the supreme court the only question to be
considered is whether the judgment or final order responds
to, and is warranted by, the pleadings and proofs. Troup
L £ L /7 o) S I R R R
Rulings on the admission or exclusion of testimony cannot
be reviewed on appeal. Te Poel v. Shutl......cooovvueiniens
To reach errors in interlocutory orders a petition in error
should be filed with the record. Troup v. Horbach..........

Assignments of Ilrror.

. Joint assignments of error in a petition in error which are

not good as to all persons who join must be overruled.
Levy v. South Omaha Savings Bank.........cooovveiiiianeens

An assignment in a petition in error that there was error
in overruling the motion for a mew trial is unavailing
where such motion is based on more than one ground. Na-
tional Masonic Accident Ass™h v. Burr......cooovviiieiinnneen
Hart v. Weber.......... B R R T

To review error in excluding a single answer on cross-
examination, the assignment of error must be specific.
Honaker U, VESCY. «un et iiieeriisaersianneessseaaiissossanann

Alleged error in the verdict will not be considered on re-
view when not raised either in the motion for a new trial
or petition in error. Hart v. Weber.........oveevneiicnninn
An assignment in a petition in error, “errors of law occur-
ring at the trial,” presents nothing for review. Id.

An assignment of error relating to a group of instructions,
where the ruling as to any one of the group against.which
the assignment is directed is without error, may be over-
ruled. Spirk v. Chicago, B. ¢ Q. B. Co...ovnvviiiiiiiiiinens

Errors in giving instructions should be specifically assigned

349

644

592

644

312

437
442

413

442
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Review—continued.

22.

23

4.

26.

27.

28.

29.

in the motion for a new trial and in the petition in error.
Id.

Questions not raised by assignment of error will be disre-

garded. Stuart v. Bank of Staplehurst. Ceeestaeaes RPN .
Bill of Eaceptions.

A bill of exceptions will be disregarded unless authenti-

cated, pursuant to statute, by the clerk of the district

court. Coad v. Barirl...ve oot eneiiiiieenenrineneensosnanenen

Gay v. Reynolds....ooeoniii it i i

In absence of a bill of exceptions the sufficiency of the evi-
dence and questions of fact will not be considered. Gay
Vo Reynolds.....oouounii i e it e

5. Where correctness of instructions depends on the evidence

they will not be reviewed in absence of a properly authen-
ticated bill of exceptions. Crawford v. Smith...............

An unauthenticated bill of exceptions will be disregarded.
Noble v. Neal....... Ceeerrenetatetet et aa it

A question requiring examination of an unauthenticated
bill of exceptions will be disregarded. Id.
Estoppel.
Stipulation for distribution of funds hecld not to estop ap-
pellant from assailing the decree. Sceds Dry-Plute Co. v.
Heyn Photo-Supply Co. ... vieiiiiiieneenennanenanns
: Evidence.
A finding, verdict, or judgment based on conflicting evi-
dence will not be reversed unless clearly wrong, and con-
flicting evidence will not be weighed on review. Crosby v.

B 2273 7

30.

Lydick v. Gill....... e et acecr e e s et P
Parlin v. Albrecht. ........ccccvenn. e treeaseiaat et tenaaan
Des Moines Ins. Co. 0. DGUIS. ..v.vvviiereneans eseriaienn e

cMeGavock v. MOrton.......oeiirieeeinrierserssecaaaananns e

HoNaker 1. VeSCl ..o et ustettneeeenaesronsenssnseesnncsanes
National Masonic Accident Assn v. Burr.......ocovveeniieen.
Hart v. Weber. .. .. oueiin i iiisetineeneensttosrasocenasnnans .
Fellers v. Penrod.......uueeeeeeenneennserenaeessessnnsasanas
Schmelling v. State.......cceriiieeenienneens
ROSS 0. SUNHCY . .. oottt ittt nesseatnsesassrsacsasnans
Aaginn v. Pickard.......ooviuiniiiiiiiiiiiiiniiinnenen,s cene
Hanscom v. Meyer........ovueieineiennnans enee it iaeaasann
Zimmerman v. Keariey County Bank. .....c.v.veiieieninennnns

Findings of the trial court, when sustained by sufficient
evidence, will not be disturbed on review. Feil v. Kitchen
Bros. Hotel Co..vvnerinriieniiiiiiiiiiiiiineisnenreensanne,s
B '

31, A judgment lacks evidence to support it where it rests

570

177
194

194

797

216

15

89

99
372
385
413
437
442
463
562
588
642
786
501
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Review—continued.

33.

34.

35.

36.

317.

38.

39.

40.

41.

42.

44.

solely on testimony irrelevant under the issues made by the
pleadings. Union Stock-Yards Co. v. Goodwin................ 139

. Questions of fact determined in accordance with uncontra-

dicted evidence will not be reviewed in the supreme court.
Frenzer ©. PRillips.. ..ot cietioriensenionsssassosssannannnns 229

A judgment will not be reversed merely for the admission
of incompetent or irrelevant evidence in a cause tried to a
court without a jury. National Masonic Accident Ass'n v.
227 S R R R R 437
Schmelling v, SUale. coeovunineen e iiiiiiieeicisiiiiiesaeaasns 562

In a trial to the court without a jury, a judgment sup-
ported by sufficient evidence will not be reversed for the
admission of improper evidence. New Hampshire Trust Co.
Do KOFSMEYET. . o eeerneenennensareeneanaennssassssacnioess 184

It will be presumed that only proper evidence was consid-
ered in a trial to the court without a jury. Schmelling v.
51772 7 NN T 562

Where the conclusion reached by the jury was the only one
permissible under the evidence, the judgment rendered on
the verdict will be affirmed. First Nat. Bank of Crete v.
S covvviien it i eeerereeireee e 454

Txclusion of evidence is not ground for reversal where the
party offering it was not prejudiced by the ruling. Spirk
v. Chicago, B. & Q. R. €0, .ccoviiiiientiiieneiannnancnnenen 565
The decision of a trial court on litigated matters of fact
will not be disturbed on review, if sustained by sufficient
evidence, or as a conclusion from all the evidence, it is not

manifestly wrong. Platismouth Waler Co. v. Smith.......... 579
A finding of the trial court unsupported by any evidence
will be set aside. Luse v. Rankin......covvvveeeviieneninan. 632

Error cannot be based on the exclusion of evidence where
the record fails to show that such evidence was excluded.
Hanseom v. Meyer......... et ereneeraes et s enae veee.. 786
-Bxceptions and Objections.
A ruling on a motion to which no exception was taken can-
not be reviewed in the supreme court. Frenzer v. Phillips.. 229
On an appeal from an order confirming a sale the supreme
court will consider only objections specifically made in the
district court. Toscan v. Devries......... cernens e 276

. A ruling on an application to amend a pleading will be dis-

regarded on review in absence of an exception below.

Troup v. Horbach........... eericeeeens tiessecscasasnecseess 644
Final Orders.

An order that after exhausting the remedy against the
principal debtor the creditor may apply for and obtain g
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45.

46.

47.

48,

49.

50.

51.

52.

53.

54,

55.

judgment against a gnarantor of collection is not final, and
therefore not appealable. Millard v. Parsell............

An order appointing a receiver is appealable in advance of
the final disposition of the cause. Seeds Dry-Plute Co. v.
Heyn Photo-Supplyl €0, .vu et iree e i e e iiiineninerennnans

Section 275 of the Code, authorizing an appeal from an in-
terlocutory order, does not preclude a review of such an
order upon a general appeal after final judgment. Id.

Denial of permission to dismiss an action is not an appeala-
ble order. Troup v. Horbach....... e itesieeaseitieearnena

Denial of permission to amend a pleading is not an ap-
pealable order. Id.

Appeal will not lie from an order fixing the amount of a
supersedeas bond upon allowance of a writ of assistance.
Green v, Morse.......ooovvviinenn.., ettt

Issues. Reversal of Judgment. Pleading.
Where evidence of pluintifi’s special interest in replevied
property was admitted without objection in the county
court under allegations of general ownership, it is error,
after appeal to the district court, to disallow the filing of
an amended petition showing such special interest. .Weich
Vo MULEKEN. ..ot e et ettt

Where parties rest the priorities of liens on the determina-
tion of a definitely stated question, the reviewing court will
not settle them in accordance with other conditions or
facts existing in the case. Woolworth v. Parker............ .

Where a plaintiff has mistaken his remedy, but is appar-
ently entitled to some relief, the cause inay be remanded
with direction to the trial court to permit a reformation
of the issues. Moseley v. Chicago, B. & Q. R. Co.............
Stewart v. Chicago, B. & Q. R. Co.......ooiiiiiiiiiinrnnnnn..

Where a decree in equity is reversed and the cause re--

manded for further proceedings not inconsistent with the
opinion filed by the supreme court, the district court, if
consistent with such opinion, may permit a reformation
of the issues and a trial de novo. Troup v. Horbach.........

After a judgment has been reversed and the cause re-
manded, a party has no absoluate right to file new pleadings
below. Id.

After a judgment has been reversed and the cause re-
manded, a ruling of the court below on an application for
permission to file new pleadings will not be reversed in
absence of an abuse of discretion. Id.

Jurisdiction. Time to Appeal,

. An appeal from an allowance of a claim against an estate

in the county court later than the time fixed by statute

178

214

644

798

86

417

644
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5.

§8.

59.

60.

61.

62.

63.

64.

65.

66.

67.

68.

confers no jurisdiction on the district court to reconsider
such allowance. Baacke v. Dredla...........ooeeiiunaeecens

An error proceeding from a county court to a district
court vests the latter with no jurisdiction to inquire
whether there was error in the county court, in the absence
of a petition in error. Id.

Where it appears from the record that a case was dismissed
for want of jurisdiction, that question will be examined,
though the record would on the merits sustain a general
finding for defendant. Hesser v. JORRSON....oovvrvnvnnnnnes

Jurisdiction of the supreme court in a proceeding in error
attaches upon the filing of a petition in error and tran-
seript of the judgment, within the statutory time, and the
issuing and service of process. Id.

Parties.
Where, in an action by a surety to foreclose an indemnity
mortgage, it appears from the pleadings that the proceeds
of sale are to go to the creditor, who is also a party to the
action, such creditor may, for his own benefit, prosecute an
appeal from a judgment adverse to the surety. Blair State
Bank v. SEWArt.....overeeeiieassnercsonnnaes eeeees cereen
After a transcript for appeal has been filed in the supreme
court, any party may assume the attitude of an appellant
by the filing of a brief assailing the decree. Goos v. Goos. ..
One cannot prosecute an appeal from an order discharg-
ing an executor where he is not prejudiced by the decision.
Cowherd v. Kitchen.....oovevens B T
Prejudicial Error.

In a mortgage foreclosure suit it was held reversible error
to overrule a motion to require plaintiff to attach to and
file with his petition a copy of the note secured by the
mortgage. First Nat. Bank of Chadron v. Engelberchi........
Denial of a statutory right demanded and not waived is
reversible error. Id. o

Where plaintiff, if entitled to recover, should be allowed a
greater sum than that awarded by the jury, a judgment in
his favor may be reversed. Yager v. Ezchange Nat. Bank. ...

Questions Not Raised Below.
Questions raised for the first time in the supreme court will
be disregarded. Broadwater v. FOBWOTtRY. . covervneernnne..

A petition in error does not present for review proceedings
during the trial below, where there was no motion for a
new trial. Id.

Tefense of defect of parties defendant cannot be raised
for the first time on appeal. Ayres v. DUGYan.....oovevnese
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270
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69.

70.

71.

72.

73.

74.

76.

7.

78.

79.

80.

Reversal. Effect. Lien. (See also Review, 52-55.)
Reversal of a judgment terminates the lien, and it cannot
be reinstated by a subsequent judgment below so as to
bind defendant’s land from date of the original judgment.
Oliver v. Lansing......ooouuviisuneennnnninnn o s

Special Findings.
A judgment predicated on special findings of fact will be
reversed if such findings are insufficient to sustain it, and
its correctness is not otherwise affirmatively shown. Id.

A finding that one of the parties to an action has obtained
4 judgment against the other in a collateral suit does not
warrant the inference that such judgment is based on a
specific claim. Id.

There is no presumption of law that questions submitted
to a trier of fact have been established beyond the limits
of the special findings made by him. Id.

Stare Deceisis.

A decision of this court on a former appeal of 'a question
presented by the record is thereafter the law of the case.
Mead v. Teschuck............... T
When the evidence is substantially the same as on a former
appeal, the weight and effect to be given such evidence
must be considered as foreclosed by the former decision on
that point. Id.

Supersedeas. Liability of Suretics. Parties.

. In a mortgage-foreclosure suit, entry of judgment for rents

and profits against signers of a supersedcas bond was held
proper though they were served only with notice of a rule
to show cause. Lowe v. RileY....ouveeneneneenineennnnnnn..

A surety on a bond superseding an order appointing a re-
ceiver becomes a party to the suit. Id.

The appointment of a receiver cannot be superseded as a
matter of right, and a court making such an appointment
may fix the terms and conditions upon whith the order
may become operative. Id..........eoiiiiinirrnnnnnnnnnnnn.

A bond executed in accordance with section 677 of the Code,
conditioned that the appellants will prosecute an appeal
without delay and during its pendency not commit, or suf-
fer to be committed, any waste upon the premises involved
in the action, will not supersede an order appointing a re-
ceiver for said premises., Id.

A bond superseding an order appointing a receiver held not
invalid for want of consideration. Id.

A contract of the signers of a supersedeas bond to account
Tor rents and profits of realty keld a contract to account
for the fair rental value thereof. Id.

615

252

253
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81.

83.

84.

85.

86.

On appeal from the county court or from a justice of the

peace appellant need not sign the appeal bond, it being suf-"

ficient when executed by some one in behalf of appeliant.
Ayres v. Duggan

. Issuing of an execution is not a condition precedent to the

right of a judgment creditor to maintain an action against
the signer of an appeal undertaking executed to enable the
judgment debtor to appeal. Id.

Transeript.
Where the transcript for review is so incomplete as not to
affirmatively disclose error, the proper order is affirmance,
and not dismissal. Hesser v. JORRSON.....vovieeineinnnn. ces

Trial.

An erroneous ruling is not ground for reversal where tt

was retracted before prejudice resulted. McVey v. State....

Leading questions are not ground for reversal in absence of
an abuse of discretion on part of the court. Schmelling v.
State X

Offer of proof held necessary to present for review the ex-
clusion of testimony. Spirk v. Chicago, B. & Q. . Oo

Revivor. See RES JUDICATA, 1. .
An objection that an application for revivor of a judgment

should be made by aftidavit and not by petition cannot be
urged for the first time in the reviewing court. Broad-
water v. Foxrworthy.......... [N [N cerersenan

Riparian Rights. See WATERs.

Sales.

w

See FIXTURES. GUARDIAN AND WARD, 1, 2. Lis PENDENS,
NEGOTIABLE INSTRUMENTS, 15-17. VENDOR AND VENDEE.

. Contract held not one of conditional sale, nor one of

agency, but an unconditional contract of bargain and sale.
Yoder v H@Corth. .. ..ot iiiieniiiiiiieniinnnnns

. Where the buyer paid a large part of the purchase-money

under a conditional sale, and the seller accepted payments
after maturity of the entire debt, the seller cannot retake
the property without a previous demand for the amount
unpaid. People’s Furniture & Carpet Co. v. Crosby

. Where the seller delivers the goods to a carrier for transit,

and causes them to be consigned to himself, the presump-
tion arises that he intended to retain the title. Missouri
P.~R. Co. v. Lau

. A buyer rescinding a sale must give notice to the seller and

offer to return the property. McCormick Harvesting Maching
L R T 1

. Where the consideration has not been paid, the right of

rescission for breach of warranty exists under an executory
contract of sale accompanied by a warranty of quality and

471
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permitting a return of the property if unsuitable for a spe-
cified purpose. Id.

Upon a rescission for breach of warranty, buyer’s offer to
return the property held sufficient. Id........ Cerereeesaaas 791

School Lands. See TRUSTS, 5.
1. A reappraisement of school lands which has neither been

authorized nor approved by the board of educational lands

and funds is absolutely void. Luse v. Rankin.......... veee. 632

. When the state accepts a statutory application for a lease

of school lands, and issues its receipt in due form for an
installment of rent paid by the applicant, antecedent con-
ditions being performed, a binding and enforceable con-
tract is created. Id.

Schools and School Districts.

1.

A pupil may be reinstated in schocl by mandamus, where
he was denied admission by an arbitrary or capricious ex-
ercise of authovity. Jeckson v. Stale....................... 183

. Where the qualified electors of a district have determined

the character of a schoolhouse to be erected and the extent
of the expenditure therefor, the school board has no au-
thority to change the plans and bind the district for an
increased expenditure. NSchool District v. Randolph.......... 546

Set-Off and Counter-Claim.

1.

A debtor, when sued on a note by his creditor, may plead
as a counter-claim or set-off the value of any collateral se-
curity converted by plaintiff to his own use, released, dissi-
pated, or diverted from the purpose for iwhich it was
pledged. Carson’s Ezecutors v. Buckstaff.................... 262

In an action for a partition a judgment lien in favor oi one
co-owner, upon the interest of the other, is properly offset
against an equitable lien in favor of the judgment debtor,
upon the interest of the judgment creditor in the joint es-
tate. Oliver v. Lansing........ovuiiiin i innenennnannnn, 353

Settlement. See COMPROMISE AND SETTLEMENT.

Sheriff’s Deed. See EXECUTIONS, 7.

Sheriffs and Constables. See Execurioxs, 3.

Special Findings. See REVIEWw, 70-72.

Specific Performance.

1.

2.

Specific performance will not be enforced unless the court
can clearly see upon what proposition the minds of the
parties met. Krum v. Chamberluin
Under the evidence plaintiff held entitled to a specific exe-
cution of a contract for the exchange of lands. Te Pocl v.
Shutt ............ ettt - 11
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Stare Decisis. See REVIEW, 73, T4
State. See PuBLIiC LANDS, 2.

State and State Officers. . .
1. The state is bound by the acts of its authorized agents
done within the scope of their authority. ZLuse v. Rankin. .
2. Agent's claim for compensation for making collections for
the state held improperly allowed. State v. Kennard........

Statute of Frauds. See TRUSTS, 4.
The promise of one party to pay the debt of another canmnot
be enforced unless such promise be in writing signed by
the party to be charged. Fisher v. DOnOUAM...coveeevienenns

Statute of Limitations. See LIMITATION OF ACTIONS.
Statutes. See EVIDENCE, 11. TABLE, ante, p. lix.

Street Railways.

In an action by one who was injured in alighting from a car
Teld not error to permit evidence to be given as to the dis-
tance the car ran before halting to permit assistance to be
rendered plaintiff. Omaha Strect L. Co. ©. Emminger.......

Streets. See MUNICIPAL CORPORATIONS, 4-6.

Subrogation. See TAXATION, 23-25. TENANTS IN COMMON, 2.
Subrogation is a creature of equity courts, invented and ap-
plied by them to do justice or to prevent injustice in a par-
ticular case under a particular state of facts, where the
law is powerless. Arlington State Bank v. Paulsen...covunns

Summons. See ACTIONS, 1.
1. A summons issued from the district court need not state
the nature of the action. German Ins. Co. v. Frederick......

2. A summons issued by a county court is not rendered void
because it does not contain the.names of all the persons
made defendants. Hobson v. CUIMMINS..v.vveercrirrseneans

3. Service of swmmons upon a non-resident defendant can
only be made in cases where service might be made by pub-
lication, and the failure to file the affidavit required before
service by publication is as fatal as a jurisdictional defect
with respect to personal- service upon non-resident as
with respect to service by publication. Rowe v. Griffiths. ...

4. That one served with summons in the county is a bona fide
defendant with interests adverse to plaintift is the test for
determining whether other defendants may be served in

another county. Barry v. TWACROSKY e« v eeven v neiensionnns 5

5. Where a personal action is properly brought in one county
and service of summons is had therein upon a real defend-
ant, summons may be issued to any other county of the
state to bring in other parties defendant. Hobson v. Cuni-

JVATIS wevsseeoesecnsassssoasosesonsesarsoaatsncsossassoresecs
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6.

7.

A summons issued by a county court for a defendant resid-
ing in a county other than the one in which the suit is
brought is properly directed to the sheriff or any constable
of such county. Id.

A summons will not be quashed because the sheriff used
defendant’s initials in making his return of service, unless
it is shown that the initials were in fact a contraction, and
not the full name of defendant. German Ins. Co. v. Fred-
erick ........... P S Ceeteat et i,

Bupersedeas. See REVIEW, 49, 75-82.

Taxation. See MORTGAGES, 33, 34. MUNICIPAL CORPORATIONS, 8-12.
A sale of land for taxes due for one year does not discharge .

1.

10.

those levied and delinquent for previous years. Medland v.
COnnell ..vvvviviiiiiiiiiiiiiiiianass Ceteiseiataeiiennersens

. Listing and assessment of realty in the name of a person

then deceased do not invalidate such assessment or the
taxes levied thereon. Grant v. Bartholomew....... e

. A real estate tax is not the personal obligation of the

owner of such property. Id.

. The realty, and not the owner, is liable for real estate

taxes. Id.

. The theory of the revenue law is that a purchaser at a de-

linquent tax sale of realty shall not lose the money paid
on his purchase. Id......... Ceeiieaearenessens [

. Counties are trustees for the state, cities, villages, and

school districts for the collection of public revenue. Id.

Bqualization. Notice.
Void action of the board of equalization in raising the as-
sessor’s valuation without notice to the landowner does not
vitiate the assessment made by the assessor. Id..........

. The act of a county board, sitting as a board of equaliza-

tion, is void where it raises the assessor’s valuation with-
out notice to the owner and without complaint that the
land was assessed too low. Id.

. Where the action of the board of equalization in raising

the assessor’s valuation is void for want of notice to the
landowner, only so much of the tax as arises out of the dif-
ference between the valuation of the assessor and that of
the board is illegal. Id.

EBuxcessive Levy.

Where a taxpayer is dissatisfied with the assessment of his
property, he should apply to the board of equalization for

i

_relief. Medland v. Connell....... cerrrenaae Ceeettsaceranann .

11.

In a suit to foreclose a tax lien the defense that the levy
for county purposes exceeded the constitutional limit is not

539
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674
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12.

13.

14,

15

b

16.

17,

18,

19.

20.

21.

22.

23.

available, unless raised by suitable averments in the answer.
1d.

Evidence leld insufficient to establish that a levy of county
taxes was fraudulent and excessive. Id.

Foreclosure of Lien.
Under the revenue law (Compiled Statutes, ch. 7;7, art. 5,
sec. 1) a county, by a suit in equity, may foreclose its lien
on realty for delinquent taxes. Grant v. Bartholomew......

The right of a county to maintain a suit in equity to fore-
close the public’s lien against real estate for the non-pay-
ment of taxes exists independently of statute. Id.

A county is a person within the meaning of the revenue
law (Compiled Statutes, ch. 77, art. 5, sec. 1), authorizing
any “person” holding a tax-sale certificate to foreclose his
lien by a suit in equity. Id.
Sale of “Personalty. Warrant.

To invest a county treasurer with jurisdiction to seize per-
sonalty for satisfaction of a tax lien the warrant required
by the revenue law must be attached to the tax list. Id...

Sale of Realty. Warrant.
The warrant which the revenue law (Compiled Statutes, ch,
77, art. 1, sec. 83) requires to be attached to the tax list is
not essential to invest a treasurer with jurisdiction to sell
realty for non-payment of delinquent taxes. Id.

The treasurer’s authority to sell realty for non-payment of
delinquent taxes is derived from sections 109 and 113, chap-
ter 77, Compiled Statutes. Id.

A county treasurer has no authority to sell realty for delin-
quent taxes of one year without including taxes delinquent
for previous years. Id.......c.oiveiiiiiiiiiiiiiinen,

Void Sales. Purchasers. Subrogation. Interest.
A private sale of real estate for taxes is invalid where the
treasurer has failed to make return to the county clerk of
the public sale required by statute. Medland v. Connell.....

A tax sale is invalid where it was not made for all delin-
quent taxes against the land, with interest and costs. Id.

Assuming that the warrant provided by law (Compiled
Statutes, ch. 77, art. 1, sec. 83) must be attached to the tax
list to invest the treasurer with jurisdiction to sell realty,
a sale of realty made without such warrant would be void.
Grant v, Bartholomew...........coootuiiiiiiiiiiiiienne,

Where a tax sale is invalid, the purchaser is subrogated to
the rights of the public to the lien for the taxes and for all
legal prior and subsequent taxes levied against the prop-
erty, by him paid, with interest at the same rate which the
taxes were drawing when paid. Medland v, Connell... .....

675

674

675
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24,

25.

26.

?1.

Under the revenue law a treasurer’s void sale of realty for
delinquent taxes may be effective to transfer to the pur-
chaser the liens and rights which the public acquired by
reason of the taxes assessed against such vealty. Grait t.
Bartholomew ....ouevn v eneieiiiniiiiieeeerasaneesaaasesens

Where the purchaser at a tax sale, through an officer’s vio-
lation of the revenue law, failed to acquire a good title to
the realty, the sale may be effective to transfer to such
purchaser the public’s liens and rights which arose from
assessment of taxes. Id..........coiiiiiiiiiiiiiiiiin
Where no tax was due on realty sold by the treasurer, the
county should reimburse the purchaser for the money paid
by him. Id. .

A purchaser of realty at a void sale for delinquent taxes
is entitled to the rate of interest the taxes were drawing
at the time he paid them. Id.

Tenants in Common.

1.

As between themselves, co-tenants are liable for the pay-
ment of liens and incumbrances existing against the com-
mon estate, in proportion to their respective interest
therein, each being surety for the others. Oliver v. Lansing,

. Where one tenant in common has paid more than his proper

share of a charge upon the common property, his interest
or ownership therein is not proportionally expanded, but
he is, to the extent of the excessive contribution, subro-
gated to the rights of the lien creditor to whom the pay-
ment has been made, and the right acquired by such subro-
gation does not pass to the mortgagee under a mortgage
purporting to convey the undivided interest of the owner
of the right in the common property. Id.

Tender. See CONTRACTS, 7.

1.

Torts.

A tender is sufficient, though of too large an amount and
accompanied by a demand for the change, when it is re-
fused not on that ground, but as being insufficient in
amount. People’s Furniture & Carpet Co. v. Crosby..........

. Ordinarily, a bank check is not a sufficient tender of money.

Te Poel v. Shutt....... eerereeasens e tteetae e

. A tender, to be effectual, must be without conditions and

made to the party entitled to receive the same. Id.

See ACTIONS, 2.

Transcript. See REVIEW, 83,

Trial.
1.

See CRIMINAL BAW. REVIEW, 84-86. WITNESSES, 4.
A party, after evidence has been introduced without objec-
tion, cannot obtain an order by which such evidence is
stricken from the record, and then, for the purpose of dis-

674

675

352
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Trial—concluded.
closing error on the face of the record, insist that such evi-
dence was erroneously admitted in the first instance. Pol-
lock v. Whipple...eeeenienenr i iiienneiarennn e, . 82

2. Admissibility of certain evidence in rebuttal. Union Stock-
Yards Co. v. Goodwin......... teeeterecennens cereesereaseee.s 139

3. The decision of preliminary issues touching the compe-
tency of witnesses, or admissibility of evidence, is for the
trial judge. Pheniz Ins. Co. of Brooklyn v. Holcombe....... . 623

4, If proffered evidence is prima facie admissible, it is the duty
of the court to receive it; otherwise it should be rejected
Id.

Trusts. See WILLS, 8.
1. The owner of trust property is not, merely by reason of
the character of his claim, entitled to a preference over
the general creditors of an insolvent trustee. AMorrison o.
Lincoln Savings Bank & Safe Deposit Co..........cuetn ceeves 22

0

2. A member of a fraternal beneficiary society has no such
interest or property in the proceeds of a certificate therein
that he can impress such proceeds with a trust in favor of
his creditors. Fisher v. Donovan.......... Cevheeeeasee ansre 361

3. To create a trust fund out of which a trustee may make
disbursements the trustor must have some present or fu-
ture right to, or interest in, the fund directed to be set
apart. Id. ‘

4, Where land was conveyed by deed of warranty purporting
to convey the whole estate, a contemporaneous parol agree-
ment that grantee was to have a beneficial interest in only
one-half, and was to hold the legal title, sell the land as
grantor’s agent, and pay one-half the proceeds to grantor,
is unenforceable, and the promise to account for one-half’
the proceeds, being dependent upon the trust, cannot be
enforced. Cameron v. NElSON...covvevviiiviianns, «ee. 381
5. One who has obtained a lease from the state, with actual
or constructive notice of another’s prior claim thereto,
will be treated as holding such lease in trust for the per-
son who is equitably entitled to receive it. Luse v. Rankin.. 632

Ultra Vires. See MUNICIPAL CORPORATIONS, 2. PARTNERSHIP, 2,

Usury. See BUILDING AND LOAN ASSOCIATIONS. :
On trial of a suit on a note, answer alleging usury held suf-
ficient against an attack by demurrer ore tenus. First Nat.

Bank of Cobleskill v. Penninglon...cee.veveeeenenesanasones .. 404

Vendor and Vendee. See DEEDS. EMINENT Doymary, 2. Fix-
TURES. GUARDIAN AND WARD, 3. JUDGMENTS, 3. MorT-

GAGES, 7-10. SALES. TAXATION, 24, 25. TRUSTS, 4. WILLS, 4.

1. One purchasing realty in possession of a third person un-

59
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Vendor and Vendee—continued.

7

der a written contract with vendor assumes the obligations
of such contract, in absence of an express agreement to the
contrary. Murphey v. Illinois Trust & Savings Bank........

Bona Fide Purchasers. Pleading.

. The affirmative defense that one is a bona fide purchaser of

realty is without avail unless pleaded and proved. Arlington
State Bank v. POUISEN. .. ..v.eeieiritsintseeinssnstossnnesneens

. One is not relieved from pleading and proving facts which

he claims show him to be a bona fide purchaser without
notice, because he claims under the vendee of an executor,
and the conveyance from the executor is attacked by judg-
ment creditors of the beneficiaries of the trust property
as having been made without consideration to the knowl-
edge of the person claiming to be an innocent purchaser,
Id.
Contracts. Option.

. Evidence relied on to prove that negotiations for the sale

of realty eventuated in an enforceable contract held insuf-
ficient for that purpose. Krum v. Chamberlain.............

. Contract set out in opinion held to give one party the op-

.

tion to purchase the realty, but his failure to make pay-
ments specified did not invest the other party with a cause
of action on the contract. Darr v. Mummert.............. .

Construction of Instrument.
Rule for construction of instruments conveying realty.

Exchange of Lands.
The contract for the exchange of lands set out in the opin-
ion construed, and held that the forty days designated
therein for the exchange of deeds did not commence to run
from the time the contract was made, but from the effect-
ing of a loan of a certain sum of money stipulated to be
made by one of the parties in consummation of the trade.
Te Poel v. Shutt....oovvieiiiiiiiiinenannnes

Foreclosure of Contracts.

. In an executory contract for the sale of realty, vendor,

10.

upon default of vendee, may treat the contract as a mort-
gage and foreclose it as such. Jackson v. Phillips..........

An executory contract for the sale of realty purchased for
a homestead may be enforced as security for purchase-
money, though not signed by vendee’s wife. Id,
Improvements,

One purchasing realty in possession of a third person under
a parol agreement between .occupant and vendor requiring
the latter to pay for improvements made by the occupant,
is not bound by such oral contract where he purchases
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without notice thereof. Murphey v. Illinois Trust & Sav-
ngs Bank....oeveereinneinenrnnnnnnnnn

Rescission. Fraud.

11. A false representation by the vendor of land situated in an-
other state, as to the character, location, and value of the
property, relied on by the vendee, who had no other knowl-
edge, is ground in equity for rescinding the contract. Ross
Vo SUMNEr....ovvvivinninnnen

Venue. See SUMMONS, 4.
A district court has no jurisdiction on its own motion to
transfer for trial a case from one county to another.
Lefferts v, Bell...ouviiiiniiviiiiiiiisssisseesasoneecsnencones

Voluntary Assignments.
1. An assignee represents creditors of the assignor only to the
extent that he is expressly authorized by statute. Blair
! State Bank v. Stewart......... e Cerrereeree e,

2. A conveyance executed by an assignor before the assign-
ment cannot be assailed by the assignee on the ground that
it was made to hinder, delay, or defraud creditors, unless
such creditors have previously authorized an action to be
brougnt for that purpose. Id.

3. Without the written consent of creditors, the assignee
cannot assail a conveyance made by his assignor, except
on the ground that such conveyance was in contravention
of section 42 or section 43, Compiled Statutes. Id.........

4. Creditor’s conveyances made more than thirty days before
the assignment are not void as being within the inhibi-
tions of either section 42 or section 43, Compiled Statutes.
Id, ......... e tene e e ienaa ceeenee

5. A conveyance or transfer made without any intention to
contravene or evade the assignment law, and at any time
when an assignment was not contemplated, is valid and
will be upheld. Id...........ccciiiiiiiiiiinan, [

Waiver. See IMPROVEMENTS, 2. LIMITATION OF AcCTIONS, 4. MoORT-
GAGES, 11. PARTIES, 2. PLEADING, 13, 14. WITNESSES, 4,

Warrants. See COUNTIES, 2.
Warranty. See COVENANTS. SALES, 4-6.
Water Companies. See MUNICIPAL CORPORATIONS, 1, 2.

Waters.
Riparian owners upon streams of water are entitled, in the
absence of grant, license or prescription, to the usual,
natural flow of water. Plattsmouth Water Co. v. Smith..... .

Wills. See DEEDS, 7. EXECUTORS AND ADMINISTRATORS. JUDG-
MENTS,
1. If the rights given by a will are inconsistent with those
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conferred by the law, the acceptance of the former is, by
necessary implication, an abandonment of the Ilatter.
Weller v NOffSiNger.....ovveeeueeneneenenennnnns Cereinaenas

in trust for the beneficiary, a condition that the devised
property shall not be aliened or incumbered by the bene-
ficiary, or liable for his debts, during existence of the trust,

‘may be valid and enforceable. Id.

Contest. Attorneys’ Fecs.

. The estate of a decedent is not liable to an attorney for

services rendered by him for and at the request of a legatee
under decedent’s will in a contest thereof. Atkinson w.

" May's Bstate.............. e,

Conveyance by Executor.

. A transaction, whereby executors conveyed realty to an

heir who agreed to mortgage it for the executors’ benefit
and reconvey it to them, held not a sale and conveyance
within the meaning of the will. Arlington State Bank v.
Paulsen ........ et iee et e e aaees

Payment of Bequests in Stock.
Under will construed, Iield that the executor had the right
to pay specific bequests in stock of a hotel company at its
face value in liet: of cash, and that the duty was not placed
on the executor, but on the residuary legatee, to pay the
indebtedness and mmtgage of the hotel company. Cow-
herd v, Kitchen.....coovvviiiiiineennas cetrtensee PPN .

Payment of Mortgage on Estaté.
Under will construed, leld that the residuum passed to the

. residuary legatee ch'lrged with payment of a mortgage.

10.

P

Pirobate. Notice.

. Objections to sufficiency of a probate notice held without

force. Jackson v. Phillips........ovvevuevnnnn. etteieana ..
Title of Fzecutor to Realty. Trusts.

. A devise, subject to a condition that the executor shall hold

the property in trust, collect rents, pay taxes, charges, and
expenses incident to the proper care of the estate, and ac-
count annually to the beneficiary for the balance, vests the
legal title to the property in the executor. Weller v. Noff-
singer .....oiinnnn eveseas e

.......................... ‘e

Whether the title of testator to realty vests at his death in-

his executors should be determined so as to accord with his
intention as deducible from an examination of the entire
will. Arlington State Bank v. Paulsen.....:.....oc.uveun...
Under the will construed, held that the legal title.to realty
of testator, at his death, vested in his executors. Id.

- Under devise authorizing the executor to hold the property
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11. Where a will vests title to realty in the executor and di-
rects him to sell and convey it and pay the proceeds to
heirs, their interest in such proceeds is property. Id..... . 718

Witnesses. See CRIMINAL LAw, 8. TRIAL, 3.
1. A party to an action is mot an incompetent witness by
whom to prove a transaction with an agent of the other
party, since deceased. German Ins. Oo. v. Frederick

2. It is within the discretion of the court to permit leading
questions. Schmelling v. State........... etiiiieraaeaaeae . 562

3. Credibility of witnesses and weight of their testimony are
questions for triers of fact. Muchow v. Reid
4. Where an irregularity in the manner of administering an
oath to a witness is known at the time, objection must
then be made, or it will be waived. City of O’'Neill v. Clark.. 760
5. A witness cannot be cross-examined in regard to matters
as to which cross-examiner could not introduce evidence in
chief, and afterward contradict the answers to such cross-

examination. Zimmerman v. Kearney County Bank..... +o0s 801
Words and Phrases.

1. “Person.” @Grant v. Bartholomew. .....covveeiieiinin i, 675

2. “Previously unchaste.” Bailey v. State............... cesse. 706

Writ of Assistance. See INJUNCTION, 2.






