Nebraska Supreme Court Online Library
www.nebraska.gov/apps-courts-epub/
09/05/2026 09:43 AM CDT

VoL. 57] JANUARY TERM, 1899. 389

Foss v. Streator,

FayerTE 1. Foss v. EMMA M. STREATOR.
FILED JANUARY 5,1899. No. 8559,

1. Conflicting Evidence: REVIEW. The verdict of a jury on an issue
of fact will not be disturbed where the evidence was substan-
tially conflicting.

2. Estoppel. A lent money to B & C, partners. Certain moneys were
thereafter paid by B to A. A receiver was appointed to wind
up the partnership, and B, without anthority from A and without
her knowledge, proved her whole claim against the firm and se-
cured its allowance without deduction of the moneys paid by B.
A dividend was paid A on the claim, but she did not know when
she received it that her claim had been so presented and allowed,
and the payment made was, together with the moneys paid by B,
less than the debt to her. In a suit by B to recover the moneys
paid by him as moneys lent, held that A was not by the foregoing
facts estopped to assert that such moneys had been paid by B
to her as partial payments of the firm debt and not as a loan.

ERRroR from the district court of Saline county. Tried
below before HasriNGs, J.  Affirmed.

F.I. Foss and W. R. Matson, for plaintiff in error.
J. H. Grimm, contra.

IrviNg, C.

Foss sued Mrs. Streator for $425 alleged to have been
by IPoss lent to the defendant. The answer was in effect
that prior to the transactions sued on IFoss had been a
partner with James W. Dawes, their business consisting
in part in the lending of money; that defendant had
placed with them for use in that manner about $2,000,
and that the payments relied on by plaintiff as consti-
tuting loans were in fact partial repayments to her of
the moneys so advanced. She had a verdict and judg-
ment, and the plaintiff brings the case here by petition
in error.

So far as the case in its essential merits is concerned
it may be briefly disposed of by saying that the nature of.
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the transaction in dispute depended solely on a ques-
tion of fact resolved by the jury. on conflicting evidence,
in favor of the defendant. The finding on that issue can-
not be disturbed.

There is much discussion in the briefs as to election of
remedies. This seems to be directed to the fact that the
proof shows that defendant originally lent her money to
the firm of Dawes & IMoss, that firm passed into the hands
of a receiver, and that the claim of defendant for th:
whole amount remaining due her, appavently withou:
deduction of the moneys here sued for, was allowed as 2
claim against the firm. A dividend was paid to defend-
ant and by her accepted; hence it is argued that she
elected to pursue a joint remedy against the firm and
cannot proceed against FFoss alone. She is not suing
Foss. She merely interposes the facts as a defense to
Foss’ assertion that he advanced money as a loan to her.
If the order and payment in the receivership case have
a bearing, it must be as evidence in support of plaintiff’s
theory. Perhaps even the proving up of the whole debt
against the firm might ordinarily operate as an estoppel
to assert that this money was a part payment thereon.
But the proof here tends to show that the claim was pre-
sented against the firm by Ifoss himself without defend-
ant’s knowledge and without authority so to do, and
further, that when she accepted the dividend she did not
know of the présenting and allowance of the claim for
the whole amount. The payment was made to her by a
check signed by the receiver, but otherwise it did not
disclose its nature, and was handed to her by TFoss’
bookkeeper. She cannot be held estopped by legal pro-
ceedings which she did not authorize, or by unwittingly
availing herself of their fruits, and this more especially
because the dividend paid her, together with the sums
here in dispute, did not satisfy the debt.

Complaint is made of certain iustructions. Of these
the only one assigned as erroneous in the motion for a
new trial, and consequently the only one open for re-
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view, is one given at request of defendant. The portion
complained of is as follows: “If the jury shall find from
the evidence that the money sued for in this case was
paid by the plaintiff to the defendant to apply on an
indebtedness then existing from Dawes & Foss to the
defendant, and that the defendant at the time so un-
derstood.it and took the money as such payment in part
of the indebtedness of Dawes & IFoss to her, then the
plaintiff cannot recover in this action.” The objection
urged is that this instruction made the transaction de-
pend on defendant’s understanding and made a contract
without a concurrence of minds. Without considering
the correctness of the criticism from a legal standpoint,
it suffices to say that the instruction is not, we think,
susceptible of the construction indicated. It requires
the jury to first find that the plaintiff paid the money
to apply on the debt, and also to find that the defendant
understood that it was so paid,—in other words, to find
a consensus on that point.
AY¥FIRMED.

WiLLIAM H. GREEN, APPELLANT, V, ISABELLA E. MORSE
ET AL., APPELLEES,

FILED JANUARY 5, 1809. No. 10439,

1. Courts: EFFECT OF ADJOURNMENT. An adjournment of court to a
subsequent day in the ferm is merely an intermission, and
neither adjourns the term nor deprives the judges of control of
the proceedings.

2. Towrr T0 RECONVENE. Notwithstanding such an
order the court may revoke it and reconvene before the time fixed
in the order of adjournment.

3. RECONVENTION. Where the record shows an order

adjourning to a future day in the term, and judicial proceedings
carried on in the interval, it will be presumed, in favor of regu-
larity, that there has been a reconvention and an express or
implied vacation of the order of adjournment.
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4. : : : RicuTs oF LiTiGANTS. The rights of liti-
gants under such eircumstances, who have been prejudiced by
reliance upon the order of adjournment, present questions not
involved in this case.

5. Forcible Entry and Detainer: PURCHASER AT JUDICIAL SALE. An
action in forcible entry and detainer lies in favor of a purchaser
at judicial sale to recover possession of the premises purchased,
when the judgment debtor was in possession at the time the
judgment or decree was rendered whereunder the sale was made.

6.

: WRIT OF ASSTSTANCE: INJUNCTION. 'The remedy by forcible
entry and detainer and by writ of assistance in the original case
are concurrent, and an injunction will not be allowed to restrain
the prosecution of a case in forcible detainer merely because the
district court might proceed by writ of assistance.

7.

JURISDICTION OF JUSTICE OF THE PEACE. A justice of the
peace or county court is not ousted of jurisdiction in a forcible
entry and detainer case by the mere averment in that case or
elsewhere that it involves the question of title. It has jurisdic-
tion to proceed until the evidence discloses such fact,

8. Sheriff’s Deed: TIME oF EXECUTION AND DELIVERY. A sheriff’s or
master’s deed, executed after confirmation of sale and before
supersedeas of that order, and delivered after judgment of ai-
firmance and filing of a mandate, is regular.

9. Pleading as Evidence. A pleading is not competent evidence, in
favor of the party whose pleading it is, of the facts averred
therein.

APPEAL from the district court of Douglas county.
Heard below before Scott, J. Reversed.

George E. Pritchett, for appellant.
Wright & Thomas, contra.

Irving, C.

In this case, an appeal from an order granting a per-
petual injunction, there is a motion to dismiss the appeal,
based on the ground that the order appealed from was
made in vacation and is therefore void. It is said that
the October term of the district court of Douglas county
was adjourned October 3, 1898, until November 1, 1898,
and that the decree was rendered October 4, during the
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intermission. At the bar the question argued was
whether, where there are seven judges in a district, con-,
currently holding the district court of a county, six may
make an order of adjournment which will preclude the
seventh from thereafter holding court during the allotted
period of the term. An inspection of the record discloses
no state of affairs raising precisely that question. What
does appear is that the October term was begun and
held October 3; that on that day an order apparently
regular, made “by the court” and signed by six judges,
was enteved, adjourning the term until the first day of
November. It then appears that the decree appealed
from was entered October 4 by the one judge who did
not sign the order of adjournment. The record does not
disclose that it contains all the orders affecting the ad-
journment and holding of the court. There is a marked
distinction between an adjournment sine die of a term of
court, and those intermissions which inevitably occur
during a term. A court has the inherent power during
the term of suspending business, as occasion may require,
from one hour or one day to another. In this respect
there is no difference between an adjournment from one
day to the next, and an adjournment to a more distant
day. In either case the term continues, and while during
the intermission the functions of the court are for some
purposes suspended, still the court remains in existence
and it is still term time. 'I'he judges do not by such an
order lose all power of control over the sessions, and
may revoke the order of adjournment and reconvene be-
fore the time first fixed. (Bowen v. Stewcart, 128 Ind. 507;
Wharton v. Sims, 88 Ga. 617; Cole County v. Dallmeyer,
101 Mo. 57.) While this record discloses an apparently
regular order of adjournment until November 1, it also
discloses the conduct of judicial business October 4, and
it must be presumed that there had been a reconvention
of the court and a rescission of the order of adjournment,
whether by regular ovder vacating the former or by ac-
tion equivalent thereto is not material. (Clough v. Stafe,
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7 Neb. 320.) The motion to dismiss the appeal must
, therefore be overruled.
In what has been said it has not been the intention to
convey any inference whatever as to what would be the
" rights of litigants who, relying on the order of adjourn-
ment, had absented themselves for want of notice of the
reconvention of the court, or of those who might, al-
though with notice, be unprepared for a trial thus
brought on prior to the time on which they might per-
haps rely as the earliest when trial could be demanded.
This record does not disclose that there was any surprise.
Both parties were present and no objection appears to
going to trial at the time trial was had.

We are thus brought to the merits of the appeal. The
case was a proceeding in foreclosure. A decree was ren-
dered, a stay taken, the land then sold, the sale con-
firmed, and an appeal taken by the defendant from the
order of confirmation. By this court the order of con-
firmation was affirmed. A mandate was sent to the dis-
trict court commanding the enforcement of the order. A
deed was issued to the purchaser, who demanded posses-
sion, and possession was refused. The purchaser then
instituted an action in forcible entry and detainer for
the recovery of possession of the property. The defend-
ant then filed in the original case a supplemental peti-
tion, asking an injunction to restrain the purchaser from
prosecuting the forcible entry and detainer case and from
interfering with defendant’s possession. It is the order
making a temporary injunction of that character per-
petual that is appealed from.

We are not favored with a brief in defense of the order
of the district court, and we are decidedly of the opinion
that it is entirely indefensible. The supplemental pe-
tition, aside from reciting the proceedings in the case,
alleges that the cause is still pending in the district court
to carry out the mandate; that the plaintiff has filed “a
pretended deed,” dated and executed while the order of
confirmation was superseded by the former appeal; that
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the property is defendant’s homestead; that the forcible
entry and detainer case will necessarily raise the ques-
tion of title; and that the court where that is depending
is therefore without jurisdiction. These averments show
no right to relief by injunction. The Code of Civil Pro-
cedure, section 1020, expressly makes the remedy of forci-
ble entry and detainer available ““in sales of real estate
on executions, orders, or other judicial process, when -
the judgment debtor was in possession at the time of the
rendition of the judgment or decree, by virtue of which
such sale was made.” It was shown that such was the
case here. Where that remedy is given, that and a writ
of assistance are concurrent remedies. (Kessinger v. Whit-
taker, 82 I11. 22.) The pursuit of the former did not oust
the district court of whatever jurisdiction it had re-
tained, and was not an usurpation of that jurisdiction.
Nor were the forcible entry and detainer proceedings
without jurisdiction because of the avermment in the sup-
plemental petition here that they would require an in-
quiry into the title of land. Even an answer to that
effect in the forcible entry suit would not oust the juris-
diction. The court might still proceed until the evidence
should disclose that the question involved was one of
title. (Pcttit v. Black, 13 Neb. 142; Lipp v. Hunt, 25 Neb.
91.) The averment that the deed to plaintiff was exe-
cuted while the order of confirmation stood superseded,
even if it could give or contribute to the right of an in-
junction, was not sustained. The answer averred that
the deed had been executed before the supersedeas was
effected, and that it had not been delivered until after
affirmance and the receipt of the mandate. There was
no reply, and this averment therefore stood admitted.
Moreover, it was proved at the trial. The deed was
therefore both executed and delivered while the judg-
ment was enforceable. Of course the averment in the
supplemental petition that the premises constituted a
homestead was of no force whatever to prevent the cairy-
ing into effect of a decree unappealed from ordering the
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sale of the property, and of an order of confirmation fol-
lowing such sale.

It may further be remarked that the only evidence
the defendant offered to prove the averments of the sup-
plemental petition was that somewhat remarkable docu-
ment itself. A pleading in a cause is not competent
evidence to prove the facts therein averred.

The judgment of the district court is reversed, the per-
petual and the temporary injunctions both dissolved,
and the supplemental petition dismissed.

REVERSED.

BurwELL & ORD IRRIGATION & POWER COMPANY V.
JAMES WILSON.

FILED JANUARY 5, 1899. No. 8578.

1. Action on Contract: PLEADING: TENDER OF PERFORMANCE. In
suing on a contract consisting of reciprocal promises, to be con-
currently performed, the plaintiff must allege either performance
on his part or a tender of performance before suit brought.

2. Contracts: SEVERABLE UNDERTAKINGS: ACTIONS: PLEADING. Where
in a contract there are several undertakings, each supported by
a distinet consideration, the contract is generally severable, and
suit may be brought on one undertaking without showing plain-
tiff's compliance with the whole contract.

ERror from the district court of Valley counﬂy. Tried
below before KENDALL, J. Affirmed upon filing of re-
mittitur,

A. M. Robbins, for plaintiff in error.
Charles A. Munn and Coffin & Stone, contra.

IrviNg, C.

This was a suit by Wilson against the Burwell & Ord
Trrigation and Power Company, a corporation. The
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petition alleged that Wilson, who is a civil engineer,
made surveys for a ditch or canal for irrigation and
power purposes, contemplating the diversion of water
from the Loup river; and the canal passing through the
towns of Ord and Burwell; that he made plans, maps,
_and profiles, and also estimates of the character and
expense of the work of construction; that he then con-
tracted with two men named that these data be made
the basis of a corporation to be formed for constructing
and operating the canal, Wilson to turn them in to the
company at the price of $1,000 in money, capital stock,
or credit as Wilson might elect, and that Wilson was to
be employed by the company at a salary of $125 per
month to assist in organization, and to superintend con-
struction. It is alleged that the corporation was duly
organized, and that Wilson had devoted his services for
one month to the corporation. Acts are pleaded as con-
~ stituting a ratification by the corporation of the contract
of its promoters. A refusal to pay is alleged, and judg-
ment sought for $1,125. It is not necessary to state at
this point the nature of the answer beyond saying that
it put in issue nearly the whole petition. The case was
tried without a jury, and resulted in a finding for the
plaintiff for $500. The company brings the case here for
review.

The judgment is assailed as not sustained by the plead-
ings, and we think this contention is in part correct.
So far as the claim for §1,000 is concerned it is based on
a contract for the sale at that price of the plans, maps,
profiles, estimates, and engineering data already pre-
pared by the plaintiff. A refusal to pay is alleged, but
there is in no place in the petition any allegation that
plaintiff had delivered these things to defendant, that he’
had tendered them, or that he was willing to do so. The
answer specifically charges that he had not delivered or
tendered them, and that he still retained them in his
possession.  The reply meets this averment as follows:
“Plaintiff admits that the said survey, maps, profiles,
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and estimates are still in his possession, but says that the
same are the property of the defendant and are held by
him for the defendant and are subject to the order, con-
trol, and use of the defendant and belong to the defend-
ant, as hereinbefore alleged.” In suing on a contract
consisting of reciprocal promises, to be concurrently per- '
formed, the plaintiff must cither allege a performance of

his part or a tender of performance. This was not done in
the petition, and even assuming that an issue on this
point might be made by answer and reply, the averment
in the reply is insufficient. The reply was filed, of course,
a considerable time after the suit was begun, and the
averment is in the present tense, that the papers referred
“to were, when the reply was filed, the property of the de-
fendant and subject to its control. This does not show
a performance by the plaintiff or a tender of perform-
ance before suit brought. Reliance in meeting this ob-
jection is placed upon averments that the plans were
actually used, but these averments refer to their use
merely in the work of organizing the company. Further-
more, the suit is on a contract for the sale of the plans,
ete. It is not a suit for their use. Plaintiff might have
permitted such a use to be made of them as would entitle
him to compensation for their use, without at the same
time placing them absolutely at the disposal of the com-
pany so as to constitute a permanent delivery to carry
out a sale.

As to the claim of $§125 for services performed, there
is the averment of performance after the corporation was
organized, and to this extent certainly a ratification of
the promoters’ contract. The evidence, while conflicting,
supports a finding of that character. The contract is
severable. Generally speaking, the test is that where
there are several undertakings, each supported by a dis-
tinct consideration, the contract is severable. (Keeler ¢
Clifford, 165 T11. 544; Pierson v. Crooks, 115 N. Y. 539,
MeDanicels v. Witney, 38 Ta. 60.) The ruale is here applica-
ble. There was pleaded a sale of the engineering data
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for $1,000 and a contract of employment at $125 per
month, followed by the rendition of one month's services.
The plaintiff will be permitted to, within forty days, re-
mit from the judgnrent $375 as of the time of its rendi-
tion. If he do so, the judgment will be affirmed for the
remainder; otherwise it will be reversed and the cause
remanded.
JUDGMENT ACCORDINGLY.

JOHN W, POLLOCK V. STANTON COUNTY.
FILED JANfJARY 19, 1899. No. 8625.

1. Action on County Warrants: PLEADING: ALLEGATION OF OWNE7-
sHIP. A petition framed to meet the requirements of s:c'ion 119
of the Code of Civil Procedure is sufficient whether the plaintif
be the original owner of the claim declared upon, or ano h»r,
without any statement of extrinsic facts in regard to the ¢lam
of title or ownership.

. SUFFICIENCY OF PETITION. County warrants in suit dis-
closed that they were for road district funds. They wer: in
terms in favor of private individuals and by law should have
been to road supervisors. A petition which contained no state-
ment that they were issued to road supervisors hold defective
and open to attack by general demurrer.

Exror from the district court of Stanton county.
Tried below before EvANs, J. Affirmed.

J. C. Crawford, for plaintiff in error.
John A. Ehrhardt, contra.

Harrisox, C. J.

This action was instituted by the plaintiff to recover
an amount which he alleged to be his due on eight coauty
warrants, each drawn against the district road fund of
a designated road district in Stanton county. The peti-
tion was framed to meet the requirements of section 199
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ot the Code of ("ivil Procedure in regawl to statement of
a cause of action. The first count of the petilion was as
follows:

“1. His fivst cause of acfion iz founded upon a county
warrant, of which the following is a copy, with all the
indorsements thereon:

“<$10.00. State of Nebraska, Levy of 1874,
“CAmouant ]evled. $566.00.
“CAmount issued, 315.75.

“ESraxToN CounTy, STANTON, Aug. 2, 1875.

“<‘Stanton County, Treasurer of said County: Pay to
H. Tibler, or order, ten & 00-100 dollars, and charge to
account of land road fund, Dist: No. 5.

“¢TSEAL NEBRASKA. | R. OBere,
“tChairman County Conunissioners.
“No.34. ~ C. 1. Lams, County Clerk)

Indorsed as follows:

“‘Prescnted Aug. 13, 1875, and not paid for want of
funds. E. 8. Burneg, Co. Treusurcr.

“iNo. 17. Reg. for payment Aug. 13, 1875

“:0. 8. BurLEr, 1'rs.

“Tax R., $2.39. May 3, °76, balance.” A

“2. There is now due from the defendant to the plain-
tiff on said warrant the sum of $3.12, which he claims,
with interest from May 3, 1876.”

As to €ach of the other seven warrants declared upon
there were similar allegations, will some differences in
matters of which notice need not be taken in this pro-
ceeding, except that it appeared that each of two of the
warrants had the name of its payee indorsed on the back.

The general allegations of the pleading were as fol-
lows: “The defendant refused, and still refuses, to pay
said warrants, or any part thereof, although oftén re-
quested so to do by the plaintiff. (18.) The plaintiff fur-
ther says that the defendant has long since collected the
taxes levied for the payment of all the afoveraid war-
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rants, against which levy they were drawn, as shown
upon the face thereof, and which several funds and levies
aforesaid, as shown upon the face of the warrants, copies
of which are set out in the above eight causes of action,
were more than sufficient to pay the warrants aforesaid,
after paying all prior warrants drawn against said sev-
eral funds.” There was filed for defendant a general
demurrer to the petition, which on hearing was sus-
tained, and the plaintift electing to stand on his petition
and plead no further, judgment was entered for the de-
fendant. The plaintiff presents the case to this court
by a proceeding in error.

One objection to the petition was that the instruments
therein declared upon were non-negotiable, and there
was no statement in the pleading of the transfer of the
title to them to the plaintiff, and no allegation of his
ownership. As we have before said, the petition was
framed to fulfill as a pleading the provisions of section
129 of the Code of Civil Procedure, which reads as fol-
lows: “In an action, counter-claim, or set-off, founded
upon an account, promissory note, bill of exchange, or
other instrument, for the unconditional payment of
money only, it shall be sufficient for the party to give a
copy of the account or instrument, with all credits and
indorsements thereon, and to state that there is due to
him on such account or instrument, from the adverse
party, a specified sum, which he claims with interest.
When others than the makers of a promissory note, or
the acceptors of a bill of exchange, are parties in the
action, it shall be necessary to state also the kind of
liability . of the several parties, and the facts, as they
may be, which fix their liability.” This section of our
Code is an exact copy of a section of the Code of the state
of Ohio, and very similar to one in the New York Code.
The provision has been the subject of construction in
each of the states to which we have just referred, and it
has been determined that a petition drawn as prescribed
by the corresponding section of the Code of the state of

51
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the decision, to the one of our state under consideration,
by the original party to the instrument in suit, or its
owner by assignment or indorsement, is sufficient with-
out any averment of extrinsic facts to show the right or
title to it. {(NSargent r. Steubenrille & I. R. Co., 32 O. St.
449; Uyer v. Miller, 2 W. L. M. [0.] 4205 Ohio Life Inx.
& Trust Co. v. Goodin, 1 Handy [0.] 81; Prindle c. Car-
ruthers, 15 N. Y. 425; Butchers & Drovers Bank v. Jacobson,
15 Abb. Pr. [N. Y.] 218; Swann, Pleading & Precedents
181-189; Kinkead, Code Pleading, secs. 296, 301) After
an examination of the subject we feel satisfied to follow
the construction given to the section in the states to
which we have referred.

A second point raised under the demurrer was that the
warrants were drawn for the payment from the treasury
of the road district funds, and within the provisions of
the law such moneys could only be drawn by road super-
visors and by warrants of the commissioners; further.
the warrants in suit were not drawn in terms in favor of
road supervisors, or it was not stated in them that the
parties payees were road supervisors. The law in force
at the time the warrants in suit were drawn provided
that district road funds should be expended by the road
supervisors of the road districts (see General Statutes
1873, ch. 67, secs. 12-14), and the money to be obtained
from the county treasury must be as follows: “It shall
be the duty of the county treasurer, upon the order of
the county commissioners, to pay to the supervisor- of
each road district the funds that may be in the treasury,
belonging to said road district; and it shall be the duty
of the supervisor to expend the money to the best ad-
vantage to his road district for special purposes, as by
law provided.” (General Statutes 1873, ch. 67, sec. 35;
Session Laws 1867, p. 406, see. 5.) The warrants upon
which a recovery was herein sought were drawn in terms
at least to individuals, and not to road supervisors. It
is true that such instruments are prima facie correct and
legal if signed by the proper officers, and the officers will
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be presumed to have done their duty, and if illegal the
impeachment much come from the defendant (1 1¥illon,
Municipal Corporations sec. 502); but here it is a direct
question of the sufficiency of the pleading, and on its
face the petition disclosed the issuance of the warrants
to persons to whom by law they could not be issued.
(Burlington € M. R. R. Co. r. Lancaster County, £ Neb. 307;
Burlington & . . R. Co, v. York County, T Neb, 487; Biur-
lington & M. R. R. Co. v. Kearney Conunty, 17 Neb. 511.)
This constituted the pleading bad “and open to attack by
demurrer.” The judgment of the district court must be

ATFIRMED.
SULLIVAN, J., concurring.

I agree to the judgment of affirmance on the ground
that, under the section of the statute quoted in the opin-
ion of the chicf justice, neither the road supervisor, nor
any other person, could acquire title to the warrants in
suit. Such wavrants could have been lawfully issued
only to the supervisor, and the extent of his authority,
in connectlion with them, was to obtain from the county
treasurer the money for which they called, and expend
it in improving the roads. Tolding the warrants in his
official capacity, and for a specific purpose, he could
neither sue the county upon them, nor transfer his trust
titie to a stranger.

Nowrvar, J., dissenting.

I dissent from so much of the doctrine as is stated in
the second division of the syllabus. The petition stated
a cause of action. Conceding that an order or warrant
on the district road fund can be drawn only in favor of
the supervisor of such district, there is no provision of
law which requires that such warrant shall disclose on
its face that it was issued in the name of the supervior.
The presumption will be indulged that public officers
have discharged their duties and that their acts are regu-
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lar, unless the contrary is made to appear. Applying
this principle to the case at bar, the writer is of the opin-
ion that it should be held that the warrants upon which
suit was brought were regularly issued and to the per-
son entitled thereto.

The petition is sufficient for another reason. It is al-
leged therein, after each warrant is set out, that there
is now due from the defendant to plaintiff on said war-
rant.a sum certain, claimed to be unpaid. Unless the
warrant or order was properly issued, and to the person
entitled to receive the money therein named, nothing
could be due the plaintiff. Thisis very evident. - Ior the
reasons stated the judgment should be reversed and the
cause remanded.

I'IRST NATIONAL BANK OF COBLESKILL, NEW YORK, V.
L. A. PENNINGTON ET AL. '

FILED JANUARY 19, 1899. No. 8640.
1. Pleading: DEMURRER TO ANSWER. Upon a demurrer orc lenus to

an answer during the trial the latter should be liberally cou-
strued.

2. : . Usury. An answer or plea, in defense, of the usu-
' rious nature of the -contract evidenced by the note in suit held
sufficient against an attack by demurrer ore tenus during trial.

3. Negotiable Instruments: Boya Fipe PURCHASERS. One who pur-
chases negotiable paper before maturity in the usual course of
trade and for a valuable consideration and in ignorance of facts
which would aftect its force as between the original parties to it
is an innocent purchaser. (Dobbins v. Oberman, 17 Neb. 163.)

TvipExcE. To defeat his recovery thereon it does
not suffice to prove that the purchase was with knowledge of
cireumstances which should have excited suspicion in the mind
of a prudent person; the proof must go to the extent that the
purchase was with knowledge of such circumstances or facts as
show want of honesty or bad faith on his part. (Dobbins v. Ober-
man, supra.)
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Error from the district court of York county. Tried
below before BATES, J. Rercised.

Gilbert Bros., for plaintiff in error.
Harlan & Taylor and George B. France, contra.

Harrisox, C. J.

Action was instituted to recover an amount alleged
to be due the bank as indorsee from the adverse parties
herein upon a promissory nete. In the answer filed there
was what was presented for a plea of usury in the incep-
tion of a stated number of transactions between the
State Bank of Lushton and the defendants, in each of
which there was given and taken a promissory note, each
subsequent to the first, being but a venewal of the prior
indebtedness and, as was the first, tainted with usary.
The reply was a general denial of the new matter of the
answer. A trial of the issues resulted in a verdict for
the defendants, and the plaintiff has prosccuted an error
proceeding to this court. At the inception of the intro-
duction of evidence there was a demurrer orc lcnus to
the answer, which was overruled, and it is now urged
that the answer did not contain a plea of usury, and the
court erred in its ruling on the demurrer.

The answer was probably not as specific and complete
a plea, or connected set of pleas, of the usury sought to
be interposed as a defense in the action as might have
been framed, but liberally construed, as it must be
against an attack by demurrer of the stage of proceed-
ings in a cause that the one herein was, the answer con-
tained a sufficient plea of the usurious nature of each
transaction to which it referred, also of them considered
connectedly, or as a whole.

One of the questions raised by the answer and litigated
as an issue was the character of the ownership of the
plaintiff of the note in suit,—whether it was an innocent
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or bona fide purchaser of the same. On this subject there
was given by request of the defendants the following in-
struction: “An innocent purchaser of negotiable paper
entitled to protection as such is one who has acquired
the paper in good faith for value, without notice of
usury, or any facts or circumstances which, if inquired
into, would reveal the fact that the contract was usuri-
ous.” This embodied a wrong statement. The plaintiff
might have possessed knowledge of some circumstance
which, if inquired into, would have revealed that the
notes it was purchasing of the State Bank of Lushton
were usurious. Tt might have known facts which created
a suspicion of the nature of the contracts evidenced by
the notes, and vet have been a good-faith or innocent
purchascr. Its knowledge of facts and cirecumstances,
to deprive it of the protection of the rule, must have
been of a kind and quality to show bad faith, want of
good faith and honesty, in the purchase., (See 4 Am. &
Eng. Ency. of Law [2d ed.] 330, 301 and note 1; Rublec v.
Daris, 33 Neb, 7795 Jartin r. Johnston, 34 Neb. 797;
Dobbins v. Obcerman, 17 Neb. 163; Tiedeman, Commercial
Paper scc. 289; 2 Daniel, Negotiable ITnstruments 767-
773.) The instruction quoted stated the rule too broadly
and should not have been given; and in view of the evi-
dence in the case we cannot say that it was without
prejudice to the rights of the complainant. The judg-
ment must therefore be reversed and the cause re-
manded.
REVERSED AND REMANDED.

LYDIA BROADWATER V. JEFFERSON H. FOXWORTHY
ET AL.

TirED JANUARY 19, 1899, No. 8638

1. Review: TECORD: TESTIMONY: TRIAL. An objection that no tes-
timony was received on the hearmg in the trial court must be
overruled where the record shows the hearing was in the nature
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of a trial, and that evidence, and all that was offered, was re-
ceived.

]

. ———-: QUESTIONS NorT Raisep BeErow. The general rule is that
objections not made in the trial court, but raised for the first
time in the appellate court, will not be considered.

W

. _—— . Certain objections in the present case made for
the first time in this court held to be within the general rule just
stated.

4, Order Refusing to Satisfy Judgment: REVIVOR: RE3S JUDICATA.
A motion was made to discharge of record a judgment, for thz
reason it had been satisfied, and the motion on hearing was over-
ruled. To a subsequent application to revive the judgment which
had become dormant the satisfaction was interposed as a cause
why the revivor should not be ordered. Held, That its adjudiea-
tion on the hearing of the former motion was conclusive, and not
open to further litigation.

. Review: DIROCEEDINGS DURING TRIAL: MOTION FOR NEW TRIAL.
A petition in error does not present to this court for review the
proceedings during a trial in a district court, if in the {rial court
there was no motion for a new trial and a ruling thereon.

w

Exror from the district court of Lancaster county.
Tried below before HoLMES, J.  Afirmed.

Burr & Burr, for plaintiff in error.
Webster, Rose & Fisherdick, contra.

Harrison, C. J.

On March 12, 1884, there was rendered in the district
court of Lancaster county a judgment for the defendants
in a replevin action as follows: “It is now by the court
considered and adjudged that said defendants have a
return of the property taken by said plaintiff on the writ
of replevin herein named in the verdict of the jury herein,
" to-wit, one brown mare, one two-horse wagon, and one
double harness, and that in case a return of said property
cannot be had, that the defendants have and recover of
and from the said plaintiff Lydia Broadwater the sum of
%140, the value of defendants’ possession of said property

4

as found by said jury.,? On May 8, 1889, a motion was
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filed for the plaintiff that defendants be required to show-
cause why the judgment should not be discharged of
record. The parties appeared and proofs by affidavit
were made, and on hearing the motion to discharge the
judgment was denied. This was of date June 24, 1889.
In the affidavit filed by plaintiff appeared the following
statement as the reason for the requested discharge of
the judgment: “And. this affiant further says that after-
ward and on or about 12th day of March, 1884, one Al
Masterman, then a duly authorized and acting deputy to
the sheriff of said county of Lancaster, did, by virtue of
said judgment entered in said case, take from this plain-
tiff the above described property, to-wit, one brown
mare, one two-horse wagon, and one double harness, and
that afterwards said Al Masterman, in his official ca-
pacity, did turn over to the defendants herein the above
described property, thereby fully satisfying and paying
the above named judgment.” March 4, 1896, Jefferson
H. Foxworthy filed a petition, the object and purpose of
which was to obtain a revivor of the judgment. The peti-
tion was in part as follows: “Comes now Jefferson H.
FFoxworthy, one of the defendants herein, and shows the
court that the judgment in favor of said defendants and
against plaintiff rendered in this court on March 12, 1884,
for the sum of $140, interest, and costs taxed at $34.20,
that the judgment and costs is wholly unpaid, except
the sum of $5.30 costs paid December 24, 1890. No exe-
cution has ever been issued on said judgment and the
same has become dormant.” An auswer was filed, of a
portion of which the following is a copy: “And this
respondent and plaintiff further alleges that afterwards,
and on or about the 12th day of March, 1884, one Al
Masterman, then a duly authorized and acting constable *
of said county of Lancaster and also duly authorized.
and acting for and on behalf of said defendants and their
mortgagor, the husband of plaintiff, did, by virtue of
said judgment rendered in said action and said employ-
ment aforesaid, take from. the plaintiff the above de-
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scribed property, to-wit, one brown mare, one two-horse
wagon, and one double harness, and that afterwards the
said Al Masterman, as constable aforesaid, and by vir-
tue of his employment aforesaid, did turn over and re-
turn to said defendants herein the above described prop-
erty, and thereby the said defendants did have a return
of the property taken on said writ of replevin, and said
judgment was thereby fully satisfied and complied with.
And this respondent and plaintiff further says that the
real owner or mortgagor of said property, to-wit, one
brown mare, one two-horse wagon, and one double set of
harness, at said time, was the husband of this plaintiff
and respondent, Henry Broadwater. And the said Fox-
worthy & Son were his attorneys, and said property was
turned over to the said husband by the said Foxworthy
& Son, and the said husband as mortgagor took said
property and moved out of the state of Nebraska, with
the same, with the knowledge and consent and agree-
ment of the said Foxworthy & Son, attorneys for said
husband, as aforesaid. And the said defendants then
and at that time did have a return of said property, and
a return of said property was had in said action and
judgment in accordance with the terms of said judgment,
and the said judgment is fully paid, satisfied, and should
be discharged, together with all costs thereof as taxed
thercin against this respondent and plaintiff.” There
was a reply in which it was alleged: “The matters
averred by plaintiff have been heard, determined, and
concluded by the former adjudication of this court in
this cause, and plaintiff is barred from further asserting
or agitating the same because for that May 8, 1889, plain-
tiff in writing filed in this cause her certain motion to
satisfy and discharge the judgment herein upon the same
identical grounds sct up and averred in her present an-
swer herein filed March 22, 1896, and these defendants
joined issue thereon and the same was fully heard before
this court, the Honorable Allen W. Ifield, then judge of
this court, presiding, and after argument and full con-
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sideration of all the facts and evidence the issues 80
joined were found in favor of these defendants and
against the plaintiff, and in consideration and judgment
of this court the said motion was denied, to which find-
ing and judgment plaintiff at the time excepted,—all
of which matters appear of record in this cause and said
judgment yet remains in this court, in nowise modified,
appealed from, or reversed, as by the files of this cause,
the dockets, and journal ‘R’ of this court, at pages 133,
290, and 380, will at large and move fully appear. 2.
And for further ground of defense hevein, but not waiv-
ing the aforesaid bar of former adjudication, and insist-
ing thereon, defendants deny that on or about March 12,
1884, or yet that at any time, said Al Masterman, or any
other person, acting as constable, or as agent of these
defendants or in any cther capacity, did, by virtue of
said judgment or otherwise, take said property from
plaintiffs and return the same.to defendants herein, or
that defendants had return of said property, or that
these defendants turned the same over to said Ilenry
Broadwater, or yet that said Henry Broadwater ve-
moved the same from this state by or with consent of
defendants.” On the day of hearing, April 14, 1896, the
plaintiff in error filed a demand for a jury. The court
received such evidence as was offered, all in form of
affidavits, and made the following (Gndings and order:
“Thig cause new comes on to be heard upon the petition
of the defendant Jefferson H. Foxworthy to revive the
judgment entered in this action on the 12th day of March,
1884, the answer of the plaintiff Lydia Broadwater to
said petition and conditional order of revivor heretofore
made, and the reply thereto, and is submitted to the
court, on due consideration whereof, and the court being
fully advised in the premises finds in favor of the de-
fendants and against the plaintiff, and finds that the
question of the satisfaction and payment of the judg-
ment, as raised by the answer of the plaintiff upon the
order to show cause herein, has been heretofore by this
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court fully adjudicated and determined, and the motion
of plaintiff to satisfy said judgment of record being de-’
nied by the court and adjudicated adversely to the plain-
tiff, and said order of the court standing unreversed and
unappealed from, plaintiff cannot again be heard upon
the questions of fact as raised by the answer herein, and
it is by the court ordered that the demand of the plaintiff
for a jury trial herein be, and the same hereby is, denied.
It is therefore considered, ordered, and adjudged by the
court that said judgment in favor of the defendants and
against the said plaintiff stand revived for the sum of
$140, with interest thereon at the rate of seven per cent
per annum from the 12th day of March, 1884, together
with the costs of said action as taxed against the plain-
tiff, and the accrued costs her ein, taxed at § To ail
of which the plaintiff duly excepts.” The matter is pre-
sented in this court for review.

It is argued that the court erred in not hearing evi-
dence on the issues raised. To this it must be answered.
that it appears that evidence, and all that was offered,
was received; hence this objection is of no avail.

Another point made in argument is that the applica-
tion for revivor should have been by motion supported
by affidavit and not by petition. This objection was not
made in the trial court and cannot be for the first time
raised in this. (Fckland v. Willis, 42 Neb. 737.) Further-
more, the petition was verified positively and would fill
the requirements of an aflidavit, and other affidavits, in
which were embodied statements of the facts, were filed.
There was nothing in the manner of procedure which,
when attacked for the first time in this court, was a fatal
defect. (Wright v. Sweet, 10 Neb. 190.)

It is also claimed that there was error in the proceed-
ings, in that one of the defendants in the original action
did not join or was not joined in the application to revive
the judgment. This objection is made for the first time
in this court. It was not presented in the trial court and
will not be considered. (Eckland v. Willis, supra.)
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A comparison of the statements of the affidavit, quoted
herein and filed at the time of the motion to discharge
the judgment of record, with the statements which we
have copied of the answer filed to the application to re-
vive, will disclose that the main and material fact alleged
in each was the same,~—i. ¢. that the property had been
received, or taken from the one party and given to or re-
turned to the others. Whether it was by “Al Masterman,”
as constable, as deputy sheriff, or as agent or employé
of the parties, could make no difference. This being true,
the material fact at issue was litigated and adjudicated
on the hearing and determination of the motion to dis-
charge the judgment, and could not be again placed in
litigation between the same parties and in the same ac-
tion. (Reeves v. Plough, 41 Ind. 204; Mabry v. Henry, 83
N. Car. 298; Dwight v. St. John, 25 N. Y. 203; Furgeson .
Millender, 32 W. Va. 30; Greer v. Joies, 54 Ga. 154; Com-
missioners of Wilson County v. Mclntosh, 30 Kan. 234.)

There was, as we have before stated, a demand on be-
half of plaintiff in error for a jury, and the refusal of
this request is assigned as error. The application in this
state for the revivor of a dormant judgment is to be by
motion. (See Code of Civil Procedure, secs. 456-473.)
And where on an order to show cause the debtor files
affidavit in which it is stated that the judgment sought
to be revived hag been paid or satisfied, it raises an issue
for hearing. (Garrison v. Aultman, 20 Neb. 311; Recves
v. Plough, supra.) The motion provided for by our Code
and by statutory enactment in some other states is a
substitute for the writ of scire facias to revive dormant
judgments, and under the former the same relief may
be obtained as under the latter. (l'reeman, Executions
sec. 95.) To a writ of scire fucias for the revival of a dor-
mant judgment a plea of payment or satisfaction of the
judgment may be interposed, and the issue raised should
be submitted to a jury (Hurtmun v. Alden, 34 N. J. Law
518; 5 IMield’s Lawyers’ Briefs p. 277); but if it be con-
ceded—and we do not decide the question—that there
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should have been a regular trial of the issue of satisfac-
tion of the judgment sought to be revived in this present
proceeding, and not a mere summary hearing as upon
other motions, then the question of the right of trial to
a jury is not presented, for the reason there was no mo-
tion for a mew frial in the district court; and if the pro-
ceeding is to be given the character contended for by the
plaintiff in error, to obtain a review by petition in error
to this court of proceedings in the trial court there
must have been a motiow for a new trial'in that court and
a ruling thereon. (Jones v. Hayes, 36 Neb. 526; Kochler
v. Summers, 42 Neb. 330; In re¢ Van Sceiver, 42 Neb. 772.)
The order of the distriet court must be

AFFIRMED.

JAMES C. HoNAKER V. WILLIAM L, VESEY ET AL.

FILED JANUARY 19, 1899. No. 8606.

=

. Replevin: ActioN BY JoINT OwNERs. It is proper for joint owners
of chattel property to join in an action for the recovery of its
possession.

2. Assignments of Error: Cross-ExaMiNaTION. To obtain review of
alleged error in the denial of the cross-examination, if the com-
plamnt is directed against a denial of answer to a single or sepa-
rate question, the assignment must be specific.

3. Conflicting Evidence: RevIiEW. Iindings of a trial court based
* upon conflicting evidence, of which there is a sufficiency in their
support, will not be disturbed in this court.

4, Replevin: FAILURE TO GIVE BONp: PLAINTIFF'S DaMAGES. If the
plaintiff in an action of replevin fails to give the undertaking
required by law and the property is returned te the defendant,
the action may proceed as one for damages only, and if the plain-
tift prevails, his measure of damages is the market value of the
property and the lawful interest thereom. (Baum Iron Co. v.
Union Savings Bank, 50 Neb. 387.)

5. Chattel Mortgages: INDEMNITY. A mortgage in terms to secure
the payment of a debt evidenced by a promissory note may be
shown to be one of indemnity only.
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FORECLOSURE. An indemnity mortgage may not
be foreclosed by the original mortgagee or an assignee after
maturity until the damages have been suffered, against or for
which the indemnity was sought to be provided.

ERRoR from the district court of Logan county. Tried
below before NEvVILLE, J. Affirmed upon filing of remitti-
tur.

Wilcox & Halligan, for plaintiff in error.
Hoagland & Hoagland, contra.

HARRTSON, C. J.

Possession of a number of different articles, principally
household furniture, was taken for the plaintiff in error,
his claim thereto arising under the provisions of a chattel
mortgage. The defendants instituted this, in its incep-
tion a replevin action, to obtain possession of the prop-
erty, but did not furnish the undertaking required by
law, and the property was returned to the plaintiff in
error and the action proceeded as one for damages only.
A trial to the court, a jury being waived, resulted in a
judgment for the defendants in error.

In an error proceeding to this court it is complained
for the plaintiff that the defendants in error were not
joint owners of the property which was replevied, but
were owners of separate and distinct portions or articles
of it; hence could not join in the suit, and their doing
50 constituted a fatal misjoinder. If the facts had béen
as contended by counsel for plaintiff in error, there was
the misjoinder. On the subject of the ownership of the
property a finding that the parties were not joint owners
of the property would have been warranted by the evi-
dence, but a contrary finding, or that they were joint
owners, had sufficient of the evidence in its support. The
latter was the one adopted and enforced by the trial
court, and we will not disturb it, and must conclude that
there was no misjoinder of parties.

.
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It is also urged that the court erred in denying the
plaintiff in error the right to cross-examine a witness on
a stated subject. There was not an entire denial of such
right, and the assignment of error is not specific enough
to call for the examination of any single or separate
denial of a question in cross-examination.

The findings and judgment were as follows: “The
court finds that the right of property and right of pos-
session of said property described in the replevin affidavit
and petitions of plaintiffs, when this action was com-
menced, were in the plaintiffs; that the value of said
property was the sum of $124.55. The court also finds
that the plaintiffs failed to give an undertaking as re-
quired by law, and said property was retained by the
defendant. The court also finds that the plaintiffs have
been damaged by reason of the wrongful taking of said
property by defendant in the sum of $160, in addition to
the value of said property as found herein. It is there-
fore considered by the court that the plaintiffs recover
from the defendant the sum of $284.55, their damages,
and the value of the property so found by the court, and
their costs herein expended, taxed at $160.82.” The ar-
ticles of which possession was taken nnder the mortgage
were in use at the time by the defendants in error in a
hotel in which they were then catering to the wants and
wishes of any of the public who might apply for their
services, and the damages allowed were for stoppage to
and inconvenience in conducting the business alleged
to have been caused by the seizure of the furniture, etc.
These damages, it is contended, should not have been al-
lowed; that the true measure of damages herein was the
value of the property and interest thereon from the time
it was taken. “In replevin, where the property has been .
returned to the defendant for the failure of the plaintiff
to give the statutory undertaking, and the action pro-
ceeds as one for conversion, the measure of his dam-
ages, in case the right of property and right of possession
are found in his favor, is the market value of the prop-
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erty, with lawful interest thercon.” (Bawm Iron Co. v.
-Union Savings Bank, 50 Neb. 387; Hainer v. Lee, 12 Neb.
452.) Counsel for defendants in error strenuously insist
that the above rule is wrong, and not applicable in the
present case, but after an examination and consideration
of the arguments presented and authorities cited we
must again approve the doctrine and as pertinent to the
facts herein. :

It was established by the evidence that certain parties
had signed as sureties a bond that the defendants in error
(they were husband and wife) should do and perform
certain acts in a business transaction, and a note and
the mortgage, under which the plaintiff in error asserted
the right of possession of the property, had been given to
indemnify the sureties for any loss they might suffer in
such capacity; and a closely contested point, and relative
to which the evidence was directly in conflict, was in
regard to whether any damages had at the time it was
sought to foreclose the mortgage been suffered by the
sureties. The note and mortgage had been after maturity
transferred to the plaintiff in error by the original party
or parties to them. A mortgage which in terms purports
to secure the payment of a debt evidenced by a described
note may be shown to be one of indemnity only. (Wiltsie,
Mortgage Toreclosures sec. 299.) An indemnity mort-
gage may not be foreclosed until the event against which
it was to be effectual has occurred, nor until the mort-
gagee has suffered the damages for which the indemnity
was provided. (Forbes v. McCoy, 15 Neb. 632; Gregory
v. Hartley, 6 Neb. 356.) The trial court concluded, upon
conflicting evidence, that the parties to be indemnified
had suffered no damages. The conclusion was supported
by the evidence and will not be changed.

The amount of damages, as we have before seen, was
too large. The defendants in error should have recovered
no more as damages than interest-at seven per cent per
annum on the value of the property from its taking, Sep-
tember 17, 1894, to the term of court at which it was
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tried. This is $8.35. The defendants in error may within
twenty days remit from the amount of the judgment ren-
dered the sum of $151.65, as of the date of its rendition.
If this is done, the judgment may stand affirmed; if not
done, the judgment is reversed and the cause remanded.

JUDGMENT ACCORDINGLY.

JAMES WOOLWORTH ET AL., APPELLEES, V. EDWIN
PARKER KT AL., APPELLANTS.

FILED JANUARY 19, 1899. No. 8665.

¢

=

Testimony: EvIDENCE. The words “testimony” and “evidence”
are not synonymous. ‘The latter is the generic term. The
former imports a kind of evidence. (Uolumbic Nat. Bank of Lin-
coln v. German Nat. Bank, 56 Neb. 803.) '

»

Bill of Exceptions: ALLOWANCE AND AUTHENTICATION. The statute
requires that a bill of exceptions be presented to the trial judge
for settlement, and when settled that it be signed by the judge,
with his certificate to the effect that it is allowed. (Code of
Civil Procedure, sec. 311.) .

The settlement and allowance are of the bill as a
whole, inclusive of the statements of the heading and the body
relative to what it contains; and where, from an inspection of
the entire bill, it is obvious that the word “testimony” was used
with reference to the evidence, and as synonymous with “evi-
dence,” it may be accorded such extended signification.

[

. Judgment: LIEN. A judgment affords no lien upon an equitable
interest in real estate.

Homestead: EvipexcE. Findings of the trial court relative to an
alleged homestead right in real estate held not contrary to the
evidence.

208

6. Review: Turory BELOW: ARGUMENTS. Parties in their present-
ment of a cause having rested their rights of priorities of liens
on the determination of a definite stated question, this court
will not extend the discussion, or settle them in accordance with
other conditions or facts existent in the case.

APPEAL from the district court of Lancaster county.
Heard below before HoLMEs, J.  Affirmed.
31
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Lamb & Adams, for appellants.
Abbott, Selleck & Lane and Hockctl & Polk, contra.

HaRgrRIsox, C. J.

In the petition filed in this action for James Wool-
worth, of appellees, it was pleaded that on June 20, 1894,
he obtained a judgment in the district conrt of Lancaster
county against George Thompson, of appellants, in the
sum of §437; that an execution had been issued for the
enforcement of said judgment and returned, by the
officer to whom it was addressed and delivered, unsatis-
fied for want of property of the debtor on which to levy;
that the judgment was still existing and unpaid; also,
that George Thompson was then the owner of lot 1, in
block 14, in Kinney’s O Street Addition to the city of
Lincoln, and to prevent the enforcement of said judg-
ment had caused the title to said real estate to be con-
veyed by Edwin D’arker, a party to this action, to one
A. Hill, also a party to the action, without consideration
moving from the last named person, and for the purpose
of concealing the ownership of the property from the
creditors of George Thompson, and especially from the
plaintiff, now appellee; that George Thompson was the
owner of the property and the title was held in trust for
him by said A, Hill; “that the record title to the said lot
rests, as shown by the records of said county, in the name
of the defendant Iirnest Parker, but plaintiff alleges that
gaid Parker and —— Parker, his wife, have executed
and delivered a deed of the said lot to the defendant A.
Hill, and have thereby conveyed the legal title to the
same to said 1ill, and that the said defendants Thomp-
son and Hill have kept the same from the records of the
county register of deeds so as to conceal the fact of the
said transfer from this plaintiff and thereby prevent the
enforcement of the said judgment against the said lot.
Wherefore plaintiff prays that the deed executed and
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delivered by the defendants Parker and Parker to the
defendant Hill may be held to be a conveyance of the said
property to said George Thompson, and that he may be
decreed to have the legal and equitable title to the same,
and that the said deed to said A. Hill may be decreed to
be for the use and the benefit of the said George Thomp-
son; and that said judgment may be deemed to be a first
and valid lien upon said property and the said property
may be decreed to be subject to the execution of the
plaintiff upon the said judgment heretofore recited and
set out; that said property be sold as upon execution,
and out of the proceeds of sale the plaintiff be first paid
the amount of his said judgment, and for such other and
further relief as to the comrt shall seem just and equita-
ble under all of the facts as they may be proved at the
trial hereof; and for the costs of this action.”

There was an answer or cross-petition for Milton I.
Trester, in which it was stated that he obtained a judg- -
ment against George Thompson and Elsie Thompson,
the wife of George Thompson, in the county court of Lan-
caster county for a named sum, April 3, 1895, of which a
transcript was duly filed and docketed in the office of the
clerk of the district court of said county on April 10,
1895, and an execution issued thereon September 23,
1895, then delivered to the sheriff, and, after unsuccessfal
search for personal property, levied on the real estate in-
volved in the controversy. There were further allega-
. tions in this cross-petition which followed in the main the
“'statements in the original petition in the action. The
cross-petition also denied the existence of the judgment
pleaded for James Woolworth. The prayer was that the
property be subjected to the satisfaction of cross-petition-
er’s asserted judgment. In the answers filed for the
Thompsons there were denials of the existence of either
the judgment of the petitioner or the cross-petitioner.
The ownership of the real estate was admitted, and that
the legal title had been placed in the name of .\. Ilill,
but without any purpose to defraud either of the com-
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plamants or to hlnder or delay t]wm or either of them.
in the collection of any judgment or claim. There was
also pleaded a homestead right in the property. There
were also filed cross-petitions for six parties, each of
whom asserted in plea a mechanic’s lien on the premises,
the subject of the suit.

Replies were filed, and of the issues joined there was
a trial; and of the findings embodied in the decree were
the following:

“This cause cane on to be heard upon the petition of
the plaintiff, the answers and cross-petitions of the de-
fendants Milton L. Trester, the Rudge & Morris Com-
pany, the 8 K. Martin Lumber Company, William A.
Ecker, W. Jacobs, Nelson Taylor, and Amasa Hill, the
answers of the defendants George Thompson, Elise
Thompson, and Amasa IHill, and the replies of the plain-
tiff and the defendant Milton L. Trester, and the evi-
- dence, and was submitted to the court, on consideration
whereof the court finds: :

“1. That the defendant Edwin Parker is in default for
want of pleadings in the said canse, and that said default
was duly taken.

“2. That on the 20th day of June, 1894, the plaintiff
recovered a judgment against the defendant George
Thompson in the district court of said county in the sum
of $437, and that said judgment bears interest at the rate
of seven per cent from said 20th day of June, 1894; that
afterwards an execution was duly issued out of the said
court upon said judgment and was thereafter returned
unsatisfied for want of property of the said defendant
George Thompson on which to make a levy.

“3. That on the 3d day of April, 1895, the defendant
Milton L. Trester recovered a judgment against the de-
fendants George Thompson and Elise Thompson in the
county court of s2id county for the sum of $793.80, and
cost of suit, taxed at §$5.40, and intevest at ten per cent
and that on the 10th day of April, 1893, the said Milton
L. Trester duly caused a transcript of the said judgment
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to be filed in the district court of said county, and caused
execution to be issued thereon, which said execution was
thereafter returned unsatisfied for want of property of
the said George and Flise Thompson, found in said
county, on which to make a levy. '

“4. That on the 1st day of March, 1895, defendant Ed-
win Parker made, executed, and delivered a deed of
lot 1, block 19, in Kinney's O Street Addition to the city
of Lincoln, Nebraska, and thereby conveyed the said lot
to the defendant A. Hill; that the legal title to the said
lot remained in the said defendant A. Iill till on the
26th day of June 1893, when the said defendant A. Hill
made, executed, and delivered to the defendant George
Thompson a deed and thereby conveyed the legal title
of the same to the said George Thompson; that the de-
fendant A. Hill held the legal title to the said lot 1,
block 19, aforesaid, in trust for the defendant George
Thompson, and that the said A. 1[ill had at no time any
right of ownership in or to the said Jot other than as in
trust for the said George Thompson, and that the said
George Thompson was the real owner of the said lot from
and after the 1st day of March, 1895, aforesaid. The
court further finds that the equitable title to the said
lot was in the defendant George Thompson during all of
the timie from and after said 1Lst day of March, 1895, and
that the legal title to the same was put in the name of
the defendant A. Hill, for the purpose of concealing the

same from the plaintiff herein, and in fraud of the rights
of the plaintiff herein, and that the plaintiff was entitled
to a lien thereon from the said 1st day of March, 1895;
that the deed from said Edwin Parker to said A. Hill,
and the deed from the said A. Hill to the said George
Thompson, have néither of them been recorded, and that
the record title to the said lot remains in the defendant
Bdwin Parker, but that by the execution and delivery of
the said deed the defendant Edwin Parker parted with
all interest in and to the said lot, and has not now, and
has not bad since the said 1st day of March, 1895, any
interest in or to the said lot.
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“10. That the defendant A. Hill is not entitled to a
lien on the said lot. '

“I1. That the lien of the plaintiff is a first lien on the
said lot 1, block 19, in Kinney’s O Street Addition to the
city of Lincoln.

“12. That the lien of the defendant Milton L. Trester
is a second lien on the said lot, subject only to the lien
of the plaintiff's said judgment.

“13. That the liens herein found in favor of the de-
fendants the 8. K. Martin Lumber Company, William A.
Ecker, the Rudge & Morris Company, William Jacobs,
Nelson Taylor ave of equal priority, and together formed
the third lien on the said lot, subject only to the liens
herein found in favor of the plaintiff and the defendant
Milton L. Trester.

“14. That the defendants George Thompson and Elise
Thompson did not have a right of homestead in the said
lot at the time of the bringing of the suit and at the
time when the lien of the plaintiff and the defendant
Milton L. Trester attached to the said lot.”

There were other findings, which .we have not quoted,
of the sums due the several mechanic’s lien holders.
There was a decree for a sale of the property, the pro-
ceeds to be brought into court to be applied in satisfac-
tion of the liens.

It is urged for one of appellecs that there can be no
review of the evidence, for the reason that it must appear
affirmatively that a bill of exceptions contains all the
evidence given at the trial; and it is asserted that the bill
in this case does not even purport to contain all the evi-
dence. This assertion is based upon the fact that in the
heading to the bill, and in the certificate of the trial -
judge, the word “testimony” was used, and nowhere is
it stated in terms that the bill contains all the evidence,
It was in every refercnce to the subject the “testimony”
and not “evidence.” * “Festimony” and ‘evidence’ ave not
synonymous terms. The latter is the generie term, and
the former applicable to a species or kind of evidence.”
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(Columbia Nat. Bank of Lincoln v. German Nat. Bank, 56
Neb. 803.) This bill of exceptions was presented to the
adverse parties by the appelilants and returned without
amendments proposed, although there was no indorse-
ment to such effect. It was presented to the trial judge
for settlement and allowance, and by him settled and
allowed, and he signed a certificate that it was allowed,
in which certificate there appeared the statement that
the bill contained all the “testimony” adduced or offered
by either party. It is provided in the Code: “When set-
tled, the bill must be signed by the judge with his cer-
{ificate to the effect that the same is allowed.” (Sec
Code of Civil Procedure, sec. 311.) And we must conclude
that this includes the entire bill,—all its statemonts. In
the bill the word “testimony” was used generally to des-
ignate or refer to the evidence, and in such connections
that it clearly meant “evidence;” from all of which we
must conclude to herein allow the word an extended
meaning or as employed in the stead of the proper term,
“avidence.” The meaning was obvious. Evidence was
intended, and the bill is not for the reasons advanced
inoperative. (Columbic Nat. Bank of Lincoln v. German
Nat. Bank, sipira.)

The attorneys for appellants state in their brief that
“there is no controversy between George Thompson, the
owner of the premises, and the several lien-holders. He
concedes they ave all valid liens for the amounts respec-
tively found due them under the decree. The lien-holders
join him in this appeal, as the title and priority of their
liens depend upon the homestead title of the defendant
(teorge Thompson.” The argunient is, in effect, that the
findings and decree of the district court are not sustained
by the evidence, or are contrary to the evidence. A care-
ful examination of the record convinces us that while a
finding for the main appellants would possibly have suffi-
cient of evidence to support it, the findings made on the
principal questions are not contrary to the evidence or
not unvarranted by it, and we will not disturb them.
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It is true, as contended by counsel for appellants, that
at the time these judgments became of effect George
Thompson had but an equitable title to the property,
which in this suit it is sought to subject to their satisfac-
tion, and the judgments were not liens on the equitable
itle (Nessler v, Neher, 18 Neb. 649; Pirst Nat. Bank of
Plattsmouth v. Tighe, 49 Neb. 299); but on June 26, 1895,
the legal title was conveyed by Hill to Thompson, and
the liens of the judgments attached; and, as we have be-
fore determined, the decision of the district court that
the homestead right was not shown must stand.

For the appeliants, the mechanic’s lien holders, it was
conceded in argument—see quotation herein from the
brief—that the questions of their liens and priorities,
relative to the judgments, depended entirely upon the
existence or non-existence of the homestead right of
George Thompson and his wife; and since this question
must be disposed of adversely to them, we need not fur-
ther discuss or adjudicate in regard to the rights of the
mechanic’s lien holders. The decree of the district court
must be '

AFFIRMED.

I, M. SACKETT v. CARROLL S, MONTGOMERY ET AL
EXEcurors.

°

FILED JANUARY 19, 1899. No. 8634,

1. Tote: TRANSFER. A note payable to a party or order may be
transferred by the Payee, without a commerecial indorsement,
by either an oral or a separate, distinct, written assignment,
thereof, followed by delivery, which wounld render the transferee
liable to any defenses against the original payee. '

2. Action on Note: Voip JupeumesT: Tiks Juprcata. A former judg-
ment on a note is not a defense to a subsequent action on the

same note, where the judgment was void for want of jurisdic-
tion over the person of the defendant.

ERRoR from the district conrt of Boone county. Tried
below before Kexpavy, I Agirmed,
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Spear & Mack, for plaintiff in error.

James S. Armstrong, H. C. Vail, and Montgomery & Hall,
contra.

NORVAL, J.

Milton Montgomery sued TP, M. Sackett. and obtained
judgment against him on a promissory note executed by
the defendant and one John Dickenson, and payable to
Montgomery & Jaycox, or order. Two defenses were pre-
sented, namely, that plaintiff was not the owner of the
note, and that the payees had already obtained judg-
ment against both makers for the full amount due
thereon. Since the docleting of the cause in this court
the death of the plaintift below was suggested, and by
agreement of parties an order was duly entered reviving
the action in the name of his executors

As to the ownership of the note the evidence, without
contradiction, shows that at the date of the institution
of suit said Milton Montgomery was the owner of the
paper, and on his behalf it was produeced and introduced
in evidence on the trial. The note was payable to the
order of the payees, but did not contain their indorse-
ment. This fact, however, did not prevent an equitable
assignment of the paper to the decedent. A note paya-
ble to a party or order may be transferred by the payee,
without a commercial indorsement, by either an oral
or a separate, distinct, written assignment thereof, fol-
lowed by delivery, which would render the transferee
liable to any defenses against the original payee. (Doll
v. Hollenbeek, 19 Neb. 639; Colby ». Parker, 34 Neb. 510;
Gaylord v. Nebraska Savings & Ewxchange Bank, 54 Neb.
104; Marskey v. Turner, 81 Mich. 62; Benson v. Abbott, 22
S. E. Rep. [Ga.] 127; Thomson-llouston Eleetric Co. wv.
Capitol Electric Co., 56 Ted. Rep. 849.)

As to the plea of estoppel by reason of a former judg-
ment, the record discloses the following facts: On June
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15, 1894, which was prior to the bringing of this action,
Montgomery & Jaycox caused to be docketed a suit on
the note in question against both makers before H. C.
Vail, as a justice of the peace of Boone county. Sum-
mons was issued returnable on June 20. The day pre-
ceding the time fixed for the return of the writ John:
Dickenson, one of the makers of the note, appeared be-
fore the justice, waived process, and confessed that he
was indebted to the plaintiffs in the sum of $84.02 upon
said note. The justice inadvertently rendered judgment
against both Dickenson and Sackett for said suom.
Nearly a year afterward, at the request of the latter, and
for the purpose of correcting a clerical error merely,
the docket entry was changed to show a judgment
against Dickenson only. There is considerable discus-
sion in the brief of the power and authority to amend or
change the judgment entry, but in our view it is wholly
unnecessary to consider or pass upon the question. It
was shown that Justice Vail never acquired jurisdiction
over the person of Sackett; hence the judgment as
against him was a nullity, and constituted no bar to the
present action. (Colby v. Parker, 34 Neb. 510.) No re-
versible error appearing upon the face of the record the

judgment is
AFRIRMED.

JussiE L. COWHERD ET AL., APPELLANTS, V. JAMES B.
KircHEN, EXECUTOR, ET AL., APPELLEES.

FILED JANUARY 19, 1899. No. 8542,

1. Will: CONSTRUCTION: DISCRETION OF EXECTTOR: PAYMENT OF BE-
QUESTS: MORTGAGE: RESIDUARY LEGATEE. .\ testator made cer-
tain specific bequests in money, providing that the same should
be paid by the executor, in his discretion, either in cash, or in
shares in the capital stock of the Kitchen Brothers Totel Com-
pany at their par value, or part in cash and part in such shares
of stock at their par value, baving regard to the condition of
the estate and the circumstances of the legatees, or any of them,
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The rest and residue of the estate was bequeathed to J. B. K.,
stipulating in the will that “the said J. B. K. out of said residuz
of my estate to pay all the indebtedness of the Kitchen Brothers
Hotel Company, including a certain mortgage for $90,000.” Hcld,
The executor had the right to pay the specific bequests in stock
at its face value in lien of cash, and that the duty was not placed
on the executor, but upon the residuary legatee, to pay the in-
debtedness and mortgage of said company.

2. RESIDUARY ESTATE: LIEN oF MORTGAGE. The residuum
passed to the residuary legatee charged with the payment of
such indebtedness and mortgage.

3. : : . Whether the residuary legatee became

personally liable for said mortgage debt by procuring an exten-
sion of time of its payment, Qr by the acceptance of the bequest,
is not decided.

4. Executors: FINAL AccoUNT: DISCHARGE. The final account of an
executor should not be approved, and he be discharged, until
the trust has been fully executed.

1=

: DISCHARGE: PARTIES TO APPEAL. One cannot prosecute an
appeal from an order discharging an executor where he is not
prejudiced by the decision.

ATrEAL from the district court of Douglas county.
Heard below before AMBROSE, J.  Affirmed.

Herbert .J. Davis and Kennedy & Learned, for appellants.

~John C. Cowin, W. D. MeHugh, and George F. Pritchett,
contra.

NORVATL, J.

Richard Kitchen and his brother, James B. Kitchen,
were the equal owners, on November 20, 1889, of the
entire capital stock in the Kitchen Brothers Hotel Com-
pany, consisting of 500 shares each of the par value of
$1,000. The Paxton Hotel property in the city of Omaha
constituted the assets of the company. On that day
Richard Kitchen executed his last will and testament,
which contained, among others, the following provisions:

“Ninth. I give and bequeath to myv brother (harles
W. Kitehen, of Leadville, Colorado, twenty-five thou-
sand dollars ($25,000).
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“Tenth. I give and bequeath to each of his sons, my
nephews, Ralph Kitchen and Charles W. XKitchen,
Junior, five thousand dollars ($5,000), and to my niece,
his daughter, Jessie Cowherd, wife of W. 8. Cowherd, of
Kansas City, Missouri, five thousand dollars ($5,000).”

“Any or all of said legacies described in paragraphs of
this will numbered second, third, fourth, fifth, sixth, sev-
enth, eighth, ninth, tentl, eleventh, and twelfth may be
paid by my executor, in his discretion, either in cash or
in shares in the capital stock of the Kitchen Brothers
Hotel Company at their par value, or part in cash and
part in such shares of stock'at their par value, having
regard to the condition of my estate, and the circum-
stances of the legatees, or any of them; said legacies
shall be paid as soon as it can be properly done without
embarrassment to my estate, within three years after my
death. My executor is hereby duly aunthorized to assign
and transfer, or cause or authorize the transfer of any
of my shares in the capital stock of said company, to
carry out the provisions of this will”

#* L-2 * ¥ * * L 2 4 L4 »*

“Lastly. I give, devise, and bequeath to my brother
James B. Kitchen all of the rest, residue, and remainder
of my estate of every name and nature, real and personal,
the said James B. Kitchen out of said residue of my
estate to pay all the indebtedness of the Kitclien Broth-
ers Hotel Company, including that certain mortgage for
ninety thousand ($90,000) dollars, held by George War-
ren Smith, upon lots one (1) and two (2), block 138, in the
city of Omaha. In case of the death of said James B.
Kitchen before my decease, the rest, remainder, and resi-
due of my estate shall be disposed of as follows:

“Iirst. I'or the payment and satisfaction of all debts
and liabilities of every name and nature of the Kitchen
Brothers Hotel Company, including the said mortgage
to George Warren Smith for ninety thousand dollars
($90,000) and all taxes, assessments, or other incum-
brances upon its property.
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“Second. The residue, after satisfying said indebted-
ness and liabilities, shall be divided equally, share and
share alike, among all the other legatees in the will
named who shall survive me.

“I hereby constitute and appoint my brother James B.
Kitchen to be the executor of this my last will and testa-
ment, no official bond as such, or other bond, to be re-
quired of him. In case of his death before my decease;
or before the final settlement of my estate, then said
Ralph Kitchen to be such executor, no official bond as
such, or other bonds, to be required of him.”

On June 27, 1890, the testator died. His said will wag
duly admitted to probate in the county court of Douglas
county, and James B. Kitchen qualified as executor and
entered upon the performance of the duties of his trust.
The assets belonging to the estate, and which came into
the hands of the executor, consisted of a farm, two dia-
mond shirt-studs, and the 250 shares of stock in the
Kitchen Brothers Hotel Company. At the time of the
death of the testator the mortgage of $90,000 upon the
pr opelty of the company mentioned in the will remained
unpaid. The indebtedness secured by said mortgage was
not to become due until 1896, and prior to the maturity
thereof an extension of the time of payment for the
period of ten years was obtained by the directors of the
Kitchen Brothers Hotel Company, at the instance of
James B. Kitchen, and as yet said mortgage has not been
paid. The diamonds and farm were distributed accord-
ing to the provisions of the will. The executor also de-
termined and elected to pay the legatees the amount of
their several bequests in the shaves of stock of the
Kitchen Brothers Hotel Company at the par value
thereof in lieu of cash, as the will permitted him so to
do. He accordingly, within three years from the death
of the testator, delivered to each legatee, excepting cer-
tain minors, the requisite number of shares of said stock,
which at their face value equaled the amount of his or
her legacy, although two of them—Jessie L. Cowherd
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and Charles Kitchen, Jr.—declined to receipt in-full
therefor. Certain minors, whose bequests aggregated
$25,000, have been paid nothing under the will. The
executor, on February 26, 1894, filed in the county court
his final account, accompanied by a petition for final set-
tlement and discharge. In said account it was stated,
in effect, that there were in the hands of the executor,
belonging to the legatees to whom distribution had not
been made on account of their being minors, twenty-five
shaves of stock in the Kitchen Brothers Hotel Company
of the par value of $25,000 and a “balance on hand going
to residuary legatee, 137 shares at par, $137,000.” Sub-
sequently saill Jessie L. Cowherd and Charles Kitchen,
Jr., legatees named in the tenth paragraph of the will,
filed objections to the allowauce of the final report or
account of the executor and to his discharge, alleging, in
substance and effect, that the residuary bequest was by
the will charged with the payment of said mortgage, and
was made upon the express condition that James B.
Kitchen, out of the residuum, should pay all the indebt-
edness of the Xitchen Brothers Hotel Company, includ--
ing said mortgage; that the same had not been paid, but
on the contrary James B. Kitchen, as executor and as the
owner of one-half of the shares of stock of said company,
in 1893, procured an extension of the time of payment of
said mortgage until the year 1906; that after such exten-
sion he sent to the objecting legatees each five shares of
stock in said company as payment of their legacies under
the will; that they, upon receipt thereof, object to the
satisfaction of the legacies in that manner, for the reason
the indebtedness of the company, and especially said
mortgage debt, had not been paid or secured by James
B. Kitchen, whereby, they assert, they were entitled to
have the bequests paid in cash, nnless said mortgage in-
debtedness should be secured to be paid out of the residu-
ary bequests; and that notwithstanding all the indebted-
ness of said company, by the terms of the will, was to
have been paid out of the residuum, James B. Kitchen
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has paid the interest on the mortgage out of the assets
and funds of the corporation. The objecting legatees
brought the ten certificates for the shaves of stock into
the county court and offered t6 deliver up the same.
Upon the hearing-of the matter the county court did
not sustain the said objections, but affirmed the final
report of the executor, except as to the item of delivery
of stock to Jessie L. Cowherd and Charles Kitchen, Jr.;
ordered the executor to pay their bequests in the stock
of said company at its par value, provided that the same
shall be transferred to, and held by, them free from the
© $90,000 mortgage; appointed James B. Kitchen trustee
of the stock bequeathed to hin as residuary legatee, and,
upon taking the proper oath of office and the giving of a
bond for $35,000, conditioned to pay said mortgage debt
and interest out of the shares of stock bequeathed to
him as residuary legatee, the executor was directed to
transfer all of the shares of stock left as a residuum to
James B. Kitchen, as trustee, taking his receipt therefor;
and that upon the compliance with said order and decree
by the executor, and the presentation of proper vouchers
and report of his doings in the premises, he be discharg-d.
Jessie L. Cowherd and Charles Kitchen, Jr., prosecuted
an appeal to the district court, where pleadings were
filed by the appellants, the minor legatees and the ex-
ecutor, which it will be here unnecessary to summarize.
At the hearing that court allowed and approved the final
account of the execntor, adjudged and decreed that the
delivery of the ten shares of the stock to Jessie L. Cow-
herd and Charles Kitchen, Jr., by the executor. was in
full payment and satisfaction of their respective lega-
cies; that the executor assign and transfer to Ralph
Kitchen, as guardian of the minor legatees, twenty-five
shares of stock of said company in full payment of the
legacies due his wards; that the shares of stock left as
a residuum under the will be transferred by the executor
to James B. Kitchen, as trustee without bond, to be ap-
plied and appropriated first toward the payment of the
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indebtedness of the Kitchen Brothers IHotel Company,
as provided in the will, and the residue to the residuary
legatee; and that Jessie L. Cowherd and Charles Kitchen,
Jr., pay the costs of the appeal. They bring the cause to
this court for review on appeal. Numerous reasons are
presented why the trust has not been executed so as to
entitle the executor to be discharged.

The first argument of counsel for appellants is that
the primary intention of the testator was that the be-
quests should be paid in cash. Doubtless, Richard
Kitchen when he made his will supposed that the lega-
tees to whom specific sums were bequeathed would re-
ceive their respective shares in money; and not abso-
Iutely in shares of stock in the Kitchen Brothers Hotel
Company, else stock would have been specially be-
queathed unconditionally, instead of giving a certain
number of dollars to each legatee, as was in the first in-
stance plainly expressed in the will. But it is also
manifest from the reading of the entire provisions of
the will that the testator at the time he executed the in-
strument foresaw or contemplated that a contingency
might arise when the shares of stock in said company,
and which constituted bhis chief assets, would not be
worth their face value, and the payment of the bequests
in cash would embarrass his estate, or would not be so
advantageous to the several legatees, so that a discretion
or option was given the executor by the tenth paragraph
of the will to pay any or all legatees, to whom money was
bequeathed, either in cash or in shares in the capital
stock of said company at their par value, or part in cash
and part in such shares. I'rom the reading of the will
it is clear that the testator also contemplated that there
would not only be sufficient assets to meet all special
bequests, but there would be a residuum to go to the
residuary legatee more than sufficient to pay the entire
indebtedness of the Kitchen Brothers Hotel Company,
including the mortgage of $90,000 on the real estate.
The proofs show that at no time since the death of the
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testator, had the assets of the estate been converted into
cash, could a sufficient amount of money have been
realized to pay the special bequests dollar for dollar,
and there would have been nothing left for the resid-
uary legatee. The executor, being the residuary lega-
tee, naturally elected to pay the bequests in shares of
stock, as by the will he was given the right to do, be-
cause by that mode of payment there would remain of
the assets of the estate 137 shares of the stock of said
company to go to himself as the residuary legatee, sub-
ject to the indebtedness of the company, while a settle-
ment with the other legatees on a cash basis would have
exhausted the entire assets, and the residuary legatee
would have been deprived of any benefits under the will.
It is clear, and we so hold, that the executor was not as
a matter of absolute right required by the will to pay
the several bequests in cash.

It is next contended, if the legatees cannot demand
that they be paid in money, they were entitled to receive
stock in the condition in which the testator left it, with
the burden of the mortgage indebtedness removed. In
a qualified sense this is true. The residuum, or the bal-
ance of the estate after satisfying the special bequests,
the testator charged with the payment of the said moxt-
gage, but if the residuum shounld prove insufficient to lift
the debt thereby secured, then, to that extent, the stock
received by the legatees would necessarily be impaired
or depreciated in value. As we read and construe the
provisions of the will, it was not the intention of the
testator that the mortgage indebtedness of the Kitchen
Brothers Hotel Company should be first paid by the ex-
ecutor before the legatees could be compelled to accept
stock in payment of their bequests, because, by the terms
of the will, the legatees were to be paid within three
vears from the death of the testator, and the mortgage
debt, without the consent of the owner thereof, was not
payable within that period, as it was not to mature until
1896. This is true for another and better reason: The

32 '
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mortgage and other indebtedness of the company were
required to be paid, not by James B. Kitchen as execu-
tor, but by him as residuary legatee out of the residuum
or portions of the estate left to him. The language of the
will is explicit on that point. Tt reads: “I give, devise,
and bequeath to my brother James B. Kitchen all of the
rest, residue, and remainder of my estate of every name
and nature, real and personal, the said James B. Kitchen
out of said residue of my estate to pay all the indebted-
ness of the Kitchen Brothers Hotel Company,” ete. 1t is
plain that the duty and obligation of paying the mort-
gage in question was not placed on the executor, but
upon the residuary legatee, unless the residuary legatec
declined to accept the residuum under the provisions of
the will. In that event, of course, it would be the duty
of the executor to apply the residue of the estate first
towards the liquidation of the indebtedness of the com-
pany. The confusion arises from the fact that the residu-
ary legatee was named in the will as executor. Had
James B. Kitchen declined the appointment as executor,
and Ralph Kitchen been designated by the county court
to execute the will, it would do violence to the provision
of the will last above quoted to say that the said Ralph
Kitehen as executor was required out of the residuum to
pay said mortgage. The fact that the residuary legatec
and executor is one and the same person is no valid
reason for placing a construction on the will different
from that which would obtain if the executor were not
the residuary legatee. It is manifest that the testator
had the utmost confidence in the integrity of his brothes
James B. Kitchen, inasmuch as the latter was named in
the will as the executor, with the express stipulation
that no bond should be required of him as such. And
it is believed that the same confidence prompted the tes-
tator to give the residuum of his estate to James B.
Kitchen and anthorized and required him out of the same
to discharge the indebtedness of the Kitchen Brothers
Hotel Company. There is no provision in the will which
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makes it the duty of the éxecutor to see that the residu-,
ary legatee discharged the mortgage in question before
thie residue of the estate is turned over to him. On the
contrary, it is very evident that such was not the inten-
tion of the testator. James B. Kitchen, by the residuary
clause of the will, was required out of the residue of the
estate to pay the mortgage. He could not pay it out of
the residue of the estate before the same had come into
his hands. Manifestly this is so. And there could be no
residuum ascertained until all the legatees, other than
the residuary legatee, had received their portions of the
estate, especially in case the executor paid in cash, and
until the costs and expenses of executing the trust had
been met. This is too clear to require discussion; and it
logically follows that the executor, at any time within
the three years designated in the will, was authorized
to pay each specific bequest in stock without having
first satisfied the mortgage in question.

Another argument of counsel for appellants is that the
time of the pavment of the mortgage having been ex-
tended ten years, the executor was thereafter powerles
to pay the legatees in stock, and by such ‘extension he
became obligated to pay the bequests in cash. Counsel
for the executor, in reply to this contention, su goest that
the extension of the mortgage debt was not obtained by
James B. Kitchen, but by the directors of the Kitchen
Brothers Hotel Company. It is true it was their act,
but they were moved to do so by the insistence of James
B. Kitchen. Doubtless, it was the intention of the
testator that the residuary legatee should pay off this
mortgage at its maturity, but neither his failure so to
do nor the extension of the time for the payment of
mortgage debt deprived the execntor of the right to pay
the bequests in the shares of stock owned by the testator
in lieu of money, because it was not the duty of James
B. Kitchen as executor to pay the mortgage, nor did he
as executor obtain the extension. If the appellants
suffered loss by such extension or by the omission to
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pay the mortgage at its matarity, the courts are open
to afford them relief, but those matters are not sufficient
causes to prevent the settlement of the estate and the
discharge of the executor. ‘

Tt is urged that James B. Kitchen having accepted the
residue is personally liable for the mortgage debt. There
is no room to doubt that the 137 shares of stock received
" by him as residuary legatee is charged with the payment
of the mortgage, but whether by accepting the devise
he bécame individually bound to satisfy the mortgage,
principal and interest, we are not called upon to decide,
since if the contention of appellants on this point is well
founded, it would not prevent a discharge of the execu-
tor. They could enforce the payment of the mortgage
by a suit in equity against the stock or by an action at
law against the residuary legatee upon the implied
promise to pay it, if such a promise can be implied from
the acceptance of the residue of the estate.

We quite agree with counsel that the executor could
not properly be discharged until the trust has been fully
executed. The debts of the estate of Richard Kitchen
and the expenses of administration have been paid. All
specific legacies have been paid, except certain bequests
to minors, for whom at the time of the discharge of the
executor no guardian has been appointed. The residue
of the estate has been turned over to James B. Kitchen
as residuary legatee. The mortgage of the Kitchen
Brothers Hotel Company was not a debt of the deceased,
nor one, as we have already shown, which it was the
duty of the executor to pay. The will had been fully exe-
cuted, so far as it was within the power of the executor
to discharge the trust, save and except the legatees who
were minors have not been paid their bequest, and a dis-
charge of the executor should not have been mac - until
they were paid. But these appellants were not preju-
diced by the order of discharge, and it is elementary that
one cannot appeal from a decision, however erroneous,
which does not affect his substantial rights. (Burlington



VoL. 57] JANUARY TERM, 1899. 437

Natlonal Masonic Acc1dent Ass nv. Burr

& A. R. R. Co. v. Martin, 47 Neb. oG) A Judgment of
affirmance will be entered.
ATFFIRMED.

IzvINE, C., not sitting.

NATIONAL MASONIC ACCIDENT ASSOCIATION V. GEORGE
I'. BURR.

FILED JANUARY 19, 1899. No. 8647.
1. Letters: PRESUMPTION OF DELIVERY. A letter duly addressed,

stamped, and mailed is presumed to have reached the addressee
in the usual course of the mails.

2. —: ———: EvipENCE. This presumption is not conclusive, but
may be overcome by proper evidence showing that the sendee
did not receive the letter.

3. DELIVERY: QUESTION 01 FAcT. Whether a letter mailed,

with the postage thereon prepaid, reached its dcstination in the
usual course of the mails is a question of fact to be delermined
from all the evidence adduced.

4. Conflicting Evidence: ReviEw. A finding and judgment based
upon conflicting evidence will not be disturbed on review unless
manifestly wrong.

5. Assignment of Error: MorioN FOR NEW TRIAL. An assignment in
a petition in error that there was error in overruling the mo-
tion for a mew trial is unavailing where such motion is based on
more than one ground.

6. Trial to Court: ERRONEOUS ADMISSION OF EVIDENCE: REVIEW. A
- judgment will not be reversed merely for the admission of in-

competent or irrelevant evidence in a cause tried to a court
without a jury.

7. Costs in Appellate Court: Cosrs BELow. Where, in an error pro-
ceeding, a judgment of reversal is entered in this court, the
plaintiff in error is entitled to recover his costs made in said
court from the defeated party. Those which accrued in the dis-
trict court abide the final determination of the cause.

ERrRroOR from the district court of York county, Tried
below before BATES, J. Affirmed. '
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Merton Mecker and O. B. Ayres, for plaintiff in error.
F. C. Power and George B. I'rance, contra.

NorvaAL, J.

This is the second appearance of the case before the
court. The judgment of the district court therein was re-
versed on the former hearing. (National Masonic Accident
Ass’n v. Burr, 44 Neb. 256.) On a new trial in the court
below the plaintiff again obtained a judgment, which the
defendant by this procceding seeks to reverse. A full
statement of the facts need not be now given, as they
may be found in the former report of the case. Suffice
it to say that the action was upon a certificate of mem-
bership issued by the defendant association to Burr, in-
demnifying him against damage resulting from accidents.
The defense interposed was that the certificate was not
in force at the time the injury was received, for the
reason plaintiff was then in default in the payment of a
certain assessment of $3 due and payable in accordance
with the terms of the certificate and the by-laws of the
association. The by-laws provided, substantially, that
it was the duty of each member, on the receipt of notice
of an assessment, to pay the amount thereof on or before
the time of maturity to the secretary of the association
at his office in Des Moines, Towa, and in the event of the
failure so to do the certificate should cease to be of any
force until revived by payment thereof. The association
"made an assessment of $3 upon each member, maturing
April 1, 1891, of which fact Burr was duly notified. He
received the injury which is the basis of the action not
earlier than noon on the 27th day of said month. Plain-
tiff asserted on the former trial in the court below, and
introduced evidence therein conducing to show, that
the assessment was duly paid prior to the accident, while
the association introduced evidence to establish that the
amount was not received by it until subsequent to the
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injury. Tt was the failure to submit this disputed issue
to the jury which wrought the reversal of the first Jll(]."
ment. On the retrial evidence was introduced by the re-
spective parties covering this question, and the finding
of the court thereon is now assailed as being unsupported
by the evidence. In fact this is the principal ground re-
lied upon by counsel for defendant below for securing a
reversal. Burr testified positively that he remitted the
amount of his assessment by check inclosed in a letter
properly addressed to the secretary of the association,
with the postage thereon prepaid, and deposited in the
post office at York on April 25, the Saturday preceding
the injury, and he is to some extent corroborated by the
testimony of Dr. J. B. Conway and John Huffman, who
stated under oath that they were present on that date
and saw Mr. Burr prepare the remittance in question.
That the check was subsequently received by Mr. Win-
gate, the secretary of the association, and accepted by
him as payment, is an admitted fact; but the testimony
of Mr. Wingate and Miss Ella I'rame is relied upon to
show, and each so testified, that it was not received at
the office of the defendant in Des Moines before the morn-
ing of April 29, which was subsequent to the accident.
Not only by the testimony of disinterested witnesses, but
by admissions contained in letters written by the secre-
tary of the asssociation, it was established beyond contro-
versy that a letter deposited in the post office at York,
this state, on a Saturday evening, or a Sunday morning,
properly addressed to a person in Des Moines, Iowa,
would, by the usual and ordinary course of mail, reach
its destination on the same Sunday evening or not later
than the following Monday morning at 8:30. The rule is
that a letter addressed, stamped, and mailed is presumed
to have reached the addressee in the usual course of the
mails. (Ucle v. Osborne, 33 Minn. 492; HeDermott b,
Jackson, 72 N, W, Rep. [Wis.] 375; Pepry v. German-
American Bank, 53 Neb. 89; Oregon Steamshyp Co. v. Otis,
7100 N, Y, 446; Stockton u_;.)_zh‘u_:‘c‘(\l- Harvester & Agricaltura]



440 NEBRASKA REPORTS. [VoL. 57

National Masonic Accident Ass'n v. Burr,

Works v. Houser, 109 Cal. 1; Ripley Nat. Bank v. Lalimer,
64 Mo. App. 321; Gaar v. Stark, 36 8. W. Rep. [Tenn.]
149; Kust Texas Five Ins. Co. v. Perky, 35 S. . Rep.
[Tex.] 1050.) This presumption, however, is not con-
clusive, but may be overthrown by proper evidence show-
ing that the sendee did not so receive the letter. It is
argued that the proofs adduced upon behalf of the de-
fendant were ample to rebut the prima facic case made
out by the plaintiff. We cannot so determine as a matter
of law. It was a question of fact for the trial court to
decide whether Burr’s remittance arrived at the office of
the secretary of the association in time to revive or rein-
state the certificate prior to the happening of the injury.
It has been held that testimony positively denying the
receipt of a written demand shown to have been properly
mailed, stamped, and addressed does not overcome the
presumption of law that it was received, but presents
a question of fact for the jury. (Moran v. Ablott, 50 N.
Y. Supp. 337. See London Assurance Corporation v. Rus-
sell, 1 Pa. Super. Ct. 320; KNingsland r. Ncwman, 36 N. Y.
Supp. 960; Ashley Wire Co. v. Ilinois Steel Co., 164 Tl
149.) The trial court was justified in holding that Burr’s
assessment was remitted to, and received by, the de-
fendant prior to the injury. It is true Wingate and Miss
I'rame testified positively that the letter inclosing the
check did not reach Des Moines until April 29, yet plain-
tiff introduced in evidence a receipt signed by tliis same
Wingate, bearing date April 28, acknowledging the pay-
ment of the assessment in question, and there was like-
wise introduced a letter written by Wingate to Burr un-
der date of December 30, 1891, in which it was stated
with reference to the payment of said assessment:
“Your check was received at this office on the morning
of April 28.” These statements do not harmonize with
the testimony given by Wingate when upon the witness
stand, and it was for the trial judge to determine.from a
consideration of the entire evidence whether the ex-
planation given by him and Miss I'rame relating to said
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matter was rcasonable, and whether they had or had
not truthfully testified. If the court regarded their tes-
timony as unreliable, which evidently it did, then the
plaintiff was entitled to recover. A finding for either
party would not be without evidence to support it. A
judgment based upon conflicting evidence will not be set
aside as lacking support in the proofs solely because
the reviewing court might have reached a different con-
clusion. (Central Neb. Nat. Bank . Cline, 51 Neb. 63;
Mcliinnis v. Kyd, 51 Neb. 282; Hamer v. McKinley, 51 Neb.
496; South Park I'mprorement Co. v. Baker, 51 Neb. 392.)

The assignment in the petition in error that the court
erred in overruling the motion for a new trial is una-
vailing, since said motion was based upon ten distinct
grounds. (Glaze v. Paicel, 40 Neb. 7382; Stein v. Vannice,
44 Neb. 132; Waz v. State, 43 Neb. 19; McCord Brady
Co. v. Hamel, 52 Neb. 286.)

Error is assigned for the overruling of defendant’s
objection to questions propounded by plaintiff to the
witness Conway. This assignment is not well" taken,
for the reason that the cause was tried to the court with-
out the assistance of a jury. (Sharmer v. Mclntosh, 43
Nebh. 509; Stabler v. (Gund, 35 Neb. 648; Whipple v. Fow-
ler, 41 Neb. 675; Tolerton v. McClure, 45 Neb. 368; Stover
v. Hough, 47 Neb. 789.)

The defendants filed a motion in the court below to tax
against plaintiff all the costs made therein on the first
trial, on the ground that the judgment had been reversed
by this court, which motion was denied, and the ruling
thereon is presented for review. No statute or decision is
cited to show that the ruling was erroneous. Section 595
of the Code of Civil Procedure declares: “When a judg-
ment or final order is reversed, the plaintiff in error
shall recover his costs, and when reversed in part, and
affirmed in part, costs shall be equally divided between
the parties.” Section 620 of the same Code provides as
follows: “Where it is not otherwise proviiled by this and
other statutes, costs shall be allowed of course to the
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plaintiff, upon a judgment in his favor, in actions for
the recovery of money only, or for the recovery of spe-
cific real or personal property.” Under the last section
quoted, were it not for the provisions of section 593,
plaintiff below would be entitled to his costs in the case
in both courts. But the two sections must be considered
together, and when thus construed, it is obvious that the
association should recover its costs made in this court
on the former heaving. (Republican Valley R. Co. v. Fink,
28 Neb. 397.) But it was not entitled to costs which ac-
crued in the district court prior to the rendition herein
of the judgment of reversal. The association was
awarded its costs made on the first hearing in this court,
while plaintiff’s costs in the court below were properly
taxed against the defendant. No reversible error ap-
pearing on the record the judgment is

AFPIRMED.

’ ATLEE HART V. GUS WEBER ET AL.
FiLEp JANUARY 19, 1899. No. 8659.

1. Assignments of Error. An assignment in a petition in error, “er-
rors of law occurring at the trial,” presents nothing for review.

: NEw TriaL. An assignment in a petition in error that
there was error in overruling the motion for a new trial is too
indefinite for consideration where such motion is based upon
several different grounds.

3. Conflicting Evidence: RrviEw. A verdict based upon conflicting
evidence will not be disturbed on review, unless clearly wrong.

4. Errors in Verdict: REviEw. Alleged error in the verdict wiil not
be considered on review when not raised either in the motion
for a new trial or petition in error.

Error from the district court of Dakota county.
Tried below before KEYSOR, J. Affirined.

Jay & Welty, for plaintiff in error.

Loly, Gardiner & Lohr and William P. Warner, contra.







































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































