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Neilson v. Jensen,

HANS NriLsoN v. J. B. JENSEN ET AL,
FILep OCTOBER 20, 1898. No. 8337,

1. Libel: VERDICT FOR DEFENDANTS: LEVIDENCE. Evidence examined,
and held not to sustain the verdict of the jury.

2. TRUTII OF PUBLICATION: EVIDENCE. In a suit for libel,
where the defense is the truth of the matter published, the de-
fendant, to exonerate himself, ‘must establish the truth of each
libelous charge made and published.

3. : JUSTIFICATION. A publisher may not exempt him-

self from liability for libeling another simply by showing that
the charge published was true, but must go further and show
that the publication was made under such circumstances as
Jjustify the conclusion that he acted with good motives and for
justifiable ends. (Constitution, art. 1, sec. 5.)

ErroOr from the district court of Dawes county.
Tried below before Barrow, J. Reversed.

Thomas L. Redlon and D. J. Burrows, for plaintiff in
error.

Albert W. Crites, contra.

RaGaN, C.

In the district court of Dawes county Hans Neilson
sued Peter Jensen and others for libel. Jensen and
others had judgment, gnd Neilson has filed a petition in
error here for its review. Neilson, in his petition, alleged
that the defendants, wickedly intending to injure him,
maliciously published of and concerning him in the
Northwcest News—a newspaper published at Hay Springs,
Nebraska—the following false, scandalous, and defama-
tory libel:

“The people of Hay Springs and vicinity seemed very

-much surprised when it was announced that the plow
and harrow stolen from O. I. Burrows on the 15th day
of April were found in the possession of Hans Neilson.
The discovery, lowever, was not so much of a surprise
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to his neighbors. Indeed, it might never have been made
bad it not been that some of his Danish neighbors, who
have known his habits for the past ten years, had de-
termined to show him up and bring to light a few facts
for the benefit of the public. He was addicted to ‘taking
what didn’t belong to him’ when he lived in Crawford
county, lowa. On one occasion he stole a load of wood,
but saved himself from exposure by paying the owner
the sum of $20 Another time he stole a rail belonging
to a railroad company and came near getting himself
into trouble again, but managed to worm out of that
scrape all right. After coming to Dawes county, Ne-
braska, he seemed to grow bolder, and increased his ne-
famfous tricks considerably. The first year of his resi-
dence in this county a lot of fence wire was found on his
place, down in a cafion away from the house. This cir-
cumstance was looked upon with great suspieion at the
time, and he soon found that he could not work the ex-
pert thief business as well as he thought he could. The
statement made and sworn to by Hans Neilson, which
was published in the Northwest News on May 3, was ab-
solutely false in every respect, and we do not believe
that he would have been so foolish as to make such a
statement had he not been persuaded to do so by T. 8.
Tripp, in order that the latter might earn his fee of
$2 thereby. The plow and harrow stolen from C. I7. Bur-
rows on the 15th day of April were found on his place by
one of his neighbors, who at once notified the owner.
B. I*. Carroll and H. Casselman came out to identify the
implements, which was an easy matter. The plow was
found under the straw stack, and the harrow was found
out in the field, where it had been used. C. . Burrows
accordingly paid the reward which he had offered for
the discovery of the stolen implements, and P. I. Carroll
agreed to hush up the matter for a certain sum of money,
which Neilson paid. Tt was proved beyond doubt that
Hans Neilson was guilty of the theft, and® we do not con-
sider that it was fair and just to settle the matter in that
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way. Hans Neilson swore in his statement that he was
not in the village of Hay Springs on the 15th of April,—
the day that the implements were stolen,—but C. T.
Burrows states that he saw him in town about 4 or 5
o’clock P. M. We know for a fact that Hans Neilson
is a man who will swear to anything. He said that he did
not uphold stealing; but how is it that missing tools and
articles have repeatedly been found in the possession of
his family? Ilans Neilson has been suspected for years®
of being a regular thief, and he has now been caught
at it. IHis neighbors, therefore, are of the opinion that
he ought to be dealt with according to law and not be
allowed to continue his thieving practices, which have
furnished a very bad example to hiz children, who are
now almost as bad as himself. The above assertions are
perfectly true and can be proved. Now, Mr. Neilson, if
you have any more affidavits to make, it is time for you
to make them. (Signed) : PETER JENSEN,”
and the other persons made defendants.

As an answer to this petition Jensen and others in-
terposed (1) a general denial, and (2) that all the state-
ments made in the publication were true.

1. This judgment cannot stand. The evidence shows
beyond all question that Jensen and others wrote out,
circulated, signed this libel, and caused it to be pub-
lished in the newspaper. If the verdict of the jury then
is based upon its finding that the defendants did not
publish this libel, it has no support whatever in the evi-
dence.

2. It will be observed that in the libel the defendants
charged Neilson (¢) with having stolen a load of wood
in the state of Iowa; () with having stolen some railroad
iron in the state of Towa; (¢) with having stolen in Ne-
braska some fence wire; (d) with having committed per-
jury in a sworn statement made by him; (¢) with having
stolen a plow and harrow; (f) and generally, with being
a thief and per-jurer. If the verdict of the jury is based
upon its finding that the defendants proved the truth of
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each of these charges, then it is unsupported by the evi-
dence. There is some evidence in the record which
tends to show, and from which the jury might possibly
have inferred, that Neilson stole the plow and harrow,
but there was no evidence establishing the truth of the
other charges. The evidence showing beyond dispute
that the defendants published the libel, the burden was
then upon them to show that each libelous charge made
against Neilson was true.

3. There is one other thing which requires attention.
While the defendants pleaded below that the charges
published of and concerning Neilson were true, they
neither pleaded nor proved that these charges were pub-
lished with good motives and for justifiable ends. Of
course, if the defendants did not publish or cause to be
published the libel, that was a complete defense; but
since the evidence shows that they did publish the libel,
it would not have been a complete defense for them had
they shown that the charges made were true. They
would have had to go further and show that they were
published with good motives and for justifiable ends.
(Constitution, art. 1, sec. 5; Pokrok Zapadu Publishing
Co. v. Zizkovsky, 42 Neb. 64.) In a civil case at common
law the truth of a charge published was a defense to
one who was sued for libel; but our constitution has
changed this rule, and a publisher may not exempt him-
self from liability for libeling another simply by show-
ing that the charge published was true, but must go
further and show that the publication was made under
such circumstances as would justify the conclusion that
he acted with good motives and for justifiable ends. The
framers of the constitution may have been of opinion
that the peace, good order, and well being of the state
would be best subserved if every citizen devoted at least
a part of his time to attending to his own business in-
stead of constituting himself an agent for bruiting
abroad the short-comings of his neighbor; but whatever
may have been their motives, the provision on the subject

32
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of libel is part of the supreme law of the land. What
motive induced the publication of a libel is of course a
question of fact; and whether these motives warrant the
conclusion that a publication was justifiable is probably
for determination by the jury or other triers of fact.
The judgment of the district court is reversed and the
cause remanded.
REVERSED AND REMANDED.

Fraxx D. MILLER ET AL. V. RICcIHARD HOGEBOOM.
FIiLED OCTORER 20, 1898. No. 8346.

1. Justice of the Peace: SEARCI-WARRANT. A justice of the peace is
invested with jurisdiction to specially depute a proper person to
execute a search-warrant. SULLIVAN, J., dissenting.

2. Reward: By WnoM RECOVERABLE: OFFICERS. A ministerial ofticer
who, 'in the performance of his duties as such, recovers and
returns to its owner stolen property is not entitled to recover a
reward offered by the owner for such recovery and return.

3. Judgment Against Sureties on Appeal Bond. Upon the rendition
of a judgment against an appellant in the distriet court that
court has not such jurisdiction of the person of the surety in the
appeal undertaking that it may render the same judgment
against him that it may against the appellant. Selby v. McQuil-
lan, 45 Neb. 512, followed. *

ERROR from the district court of Sarpy county. Tried
below before AMBROSE, J.  Affirined.

ITorer & Nickerson, for plaintiffs in error:
)

An officer relying upon an offer of reward may be en-
titled to it when making an arvest under circumstances
which do not roquire him to make the arrest as an offi-
cial duty. (Haydei v. Souger, 56 Ind. 425 Davis v. Munson

43 Vt. 676; Kasling v. Morris, 71 Tex. 584.)

b

John P. Breen, contra.
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Racax, C.

In the county court of Sarpy county Richard Hoge-
boom sued I'rank D. Miller. Hogeboom had judgment,
and Miller appealed to the district court of said county,
Upjohn and Catherine Miller becoming the sureties on
his appeal bond. In the district court Hogeboom alleged
in his petition that being the owner of a pocketbook
containing scme §395 in money and some papers of little
value he lost the same; that the said pocketbook and con-
tents were found by a man named James Sullivan, who
resided at IHogeboom’s house; that Sullivan concealed
the fact of his having found said pocketbook and con-
tents with the intention of stealing the same; that Sulli-
van then informed Irank D. Miller of the finding of said
pocketbook and contents, and the latter, with the intent
of stealing the same, induced Sullivan to transfer the
pocketbook and its contents to him, Miller, knowing at
the time that they belonged to the plaintiff; and that
he had refused to deliver said pocketbook and the con-
tents thereof to plaintiff on demand, but had converted
the same to his own use. In answer to this petition
Miller alleged that after 1Togeboom lost his pocketbook
bhe offered a reward of $200 in money to any one who
would find and return him the pocketbook and its con-
tents; that the offering of this reward coming to his
knowledge, he found the pocketbook. and its contents,
retained $260 of the money therein in payment of the re-
ward, and offered and returned the pocketbook and the
remainder of its contents to the plaintiff. In reply to
this answer Hogeboom denied the offer of reward and al-
leged that a justice of the peace of said county duly is-
sued a search-warrant for said pocketbook and its con-
tents, and the arrest of the said James Sullivan, and
duly deputized and appointed and authorized Miller to
serve such search-warrant; that he accepted the appoint-
ment, and while acting as such deputized officer arrested
Sullivan and took possession of the pocketbook and its
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contents by virtue of said search-warrant. At the close
of the evidence the court instructed the jury to return
a verdict in favor of Hogeboom and against Frank D.
Miller for the $200 taken by him from the pocketbook
and retained. This being done the court entered a judg-
ment against Miller and Upjohn and Catherine Miller,
the surcties on Frank D. Miller’s appeal bond, for the
amount of the verdict. The three parties have filed here
a joint petition in error for a review of this judgment.

1. There was some evidence adduced on the trial which
tended to show that ITogeboom offered a reward of $200
to any one who would find and return to him the lost
pocketbook and its contents, and the evidence is undis-
puted that Frank D. Miller canre into possession of the
pocketbook and its contents by virtue of the search-war-
rant issued by the justice of the peace and which Miller
was duly authorized by him to execute. If IF'rank D.
Miller could lawfully claim the reward, if one was of-
fered, then the judgment of the district court must be
reversed, because there was a conflict in the evidence as
to whether a reward had been offered, and that issue
should have been submitted to the jury for its determina-
tion. '

2. The record presents three questions, the first of
which is, has a justice of the peace any authority to dep-
utize one to serve a search-warrant? = Section 1094 of
the Code of Civil I’rocedure authorizes a justice of the
peace to specially depute any discreet person of suitable
age and not interested in the action to serve a summons
or execution with or without an order to arrest the de-
fendant or to attach property; but no express provision
of statute exists conferring authority upon a justice of
the peace to depute any person to execute a criminal
process. At common law, however, a justice of the
peace had no civil jurisdiction. (1 Blackstone, Com-
mentaries 350.) And at common law a justice of the
peace had authority to depute a person to serve a
search-warrant. (4 Blackstone, Commentaries 291; Rcx
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v. Kendal, 1 Ld. Raym. [Eng.] 66.) It would seem that
the very object of the legislature in enacting section 1094
of the Code of Civil Procedure was to confer upon a
justice of the peace authority to deputize some private
person to serve a civil process, because in the absence
of such a statute the justice of the peace would not have
had such authority. It seems also that 10 express pro-
vision of statute was necessary to authorize a justice of
the peace to deputize a private person to execute a
search-warrant, as the justice was by the common law
invested with that authority. This seems to be the prin-
ciple upon which the supreme courts of Connecticut and
Wisconsin sustained the appointment of a private per-
son by a justice of the peace to serve a search-warrant.
(Kelsey v. Parmelee, 15 Conn. 260; Meck v. Pierce, 19 Wis.
318.) We conclude, therefore, that a justice of the peace
may specially depute a proper person to execute a search-
warrant.

3. A second question is whether one who recovers
stolen property on a search-warrant which he has been
specially deputed to execute is entitled to recover from
the owner of the property a reward offered by him for
its return. The doctrine of the courts seems to be that
ministerial officers who recover and return to its owner
stolen property are entitled to the reward offered there-
for if the service performd by them was extra official;
in other words, that a ministerial officer who, in the
performance of his duties as such, recovers and returns
to its owner stolen property is not entitled to recover a
reward offered by the owner for such recovery and re-
turn.  (Means v. Hendershott, 24 Ta. 78; Warner v. Grace,
14 Minn. 364; IHatch v. Mann, 15 Wend. [N. Y.] 45;
People v. Rainey, 89 1ll. 34.) It cannot be doubted, we
think, that when a justice of the peace appoints some cer-
tain person to execute a search-warrant, that that person
is thereby invested with all the authority of a constable
or sheriff in the premises. In the case at bar Miller ac-
cepted the appointment made by the justice, and he
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came into possession of the stolen property by virtue
of the criminal process, and therefore the services which
he performed in recovering the stelen property were per-
formed in his official capacity, and he wus therefore not
entitled to claim the reward offered by the owner of the
property for its recovery amd return. The court there-
fore did not exr in directing the jury to return a verdict
against Miller.

4. But what authority had the district court to ren-
der a judgment against Upjohn and Catherine Miller,
the suretics on Miller's appeal bond?  They were not
parties to this suit. They did not appear in the action,
and we think the district court was without jurisdiction
over them. (Selby v. McQuillun, 45 Neb. 512.) But these
parties have unitcd with IFrank D. Miller in the petition
in error filed here; and since the petition in ervor, being
joint, cannot ke sustmned as to Miller, it cannot be sus-
tained as to the suretics or either ()f them.  (Small v,
Sandall, 45 Neb. 3065 Harold v. Moline, Milburn & Stoddard
Co., 45 Neb. (18)

JUDGMENT AFFIRMED.

SULLIVAN, J., dissenting,

a

No principle of public policy foil ade the defendant to
claim and rective the reward. Iie was not an officer,
nor charged with any duty in relation to the entorce-
ment of the criminal laws. 1lis appointment Ly the jus-
tice to exceute the search-wariant wais unauthorized and
void. A jurdice of the peace in this state possesses
neither statutery nor common law authority to direct
criminal process to private persons. The fact that Miller
assumed to act under the writ, would not, in this cuse,
estop him from asserting that he did not act in an official

caparity, nor Lring ldm within the rewson of the rule
which Jenies to public officeis a reward for pe

”
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{he dutits: inemored upon them by law. The judgment o
the district court is erroneous and should be reversed.

.
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CHICAGO, BTRLINGTON & QUINCY RAIL1IIOAD COMPANY V.
ANTHONY YOST.

FiLED OCTOBER 20, 1898. No. 82906.

Injury at Railway Crossing: CONTRIBUTORY NEGLIGENCE: IVIDENCE.
The undisputed evidence in this case feld to estab.:h (1) that
the defendant in error stepped upon a railway track without
looking to see if a train or engine was approaching; (2) that
his conduct under the circumstances afforded conclusive evi-

dence that the act was negligence; (3) that such negiigeonce was

the proximate cause of the injury for which he sued.
Error from the district court of York county. Tried
Lelow before Bares, . LReversed.

J. W Deweese, BB, Bislhop, and I, C. Power, for pluin-
tiff in error. :

George B, I'rance and Merton Mecker, contra.

Racay, C.

Anthony Yost, in the district court of York eounty,
sued the Chicago, Burlington & Quincy Railroad Com-
pany for damages for injuries sustained by him by Being
struck by one of its engines. The claim of Yoist wus that
the proximate cawse of the injury he had received waus the
negligence of the railroad company’s employcs. 1le had
judgment, to review which the railroad -company hasg
filed here a petition in error.

A contention of the railroad company is that the prox-
imate cause of Yout's injury wais his own negligence.,  Al-
ger is a stotion on the line of the railroad compairy in
the state of Wyoming. At or near this station is a
gravel-pit. About a mile west of the station is a water-
tank. In September, 1894, the company was hauling
eravel from this gravel-pit to points on its line west of
Alger. At that time there was a switch engine at Alger
which sometimes assisted the gravel-train up a grade
west of the gravel-pit. This switch engine was accus-
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tomed several times each day to go out to the water-tank
for water, sometimes pushing the gravel-train and some-
times following it. With all these facts Yost, who was
a section-hand in the employ of the railroad company,
‘was familiar. About 9 o’clock on the morning of Sep-
tember 6, 1894, Henry Walker, the section-foreman, his
brother, John Walker, William Yost, his brother-in-law,
the defendant in error, and one Jacob Lapp were at work
surfacing and ballasting the track between Alger and the
water-tank. At the place where the men were at work
the roadbed rested on a fill about five feet high. Ninety
feet east of where the men were at work the railway
track was crossed by a highway, and from the place
where the men were at work toward the east for a dis-
tance of seven hundred feet the view of the railway track
was wholly unobstructed. At this time, and while the
men were 80 engaged, a gravel-train, éonsisting of some-
thing like twenty cars and pushed by an engine, came
from Alger going west, toward where these men were
at work, running at the rate of about cighteen miles an
hour. Iollowing this gravel-train and ahout one hun-
dred fifty feet behind the same was a switch engine going
to the tank for water. Just before the gravel-train
reached the highway crossing the whistle on the engine
was sounded, the four men at work on the track heard
the signal, Henry Walker, the foreman, and Lapp
stepped off the track on the north side thereof, and John
Walker and Yost stepped off the track on the south
side thereof. The gravel-train pushed by the engine
passed the place where they were at work, and as Yost
was about to step back on the track he was struck by the
following switch engine and injured.

The argument is that Yost stepped, or attempted to
step, back on this track without looking to the east to
see if an engine or train was following, and that his fail-
ure to look was negligence and the proximate cause of hig
injury. If Yost neglected to look to the east before
stepping upon the track, was such neglect negligence?
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He was a man about twenty years of age, and had for
more than a year been in the employ of railway com-
panies As a section-hand. He had been working on this
particular track at and about this place for about a week
before he was injured. He knew that this switch engine
passed and repassed several times each day between Al-
ger and the water-tank; that it sometimes helped push
the gravel-train and sometimes followed it. He had been
warned by his brother-in-law, the section-foreman, not
only to step off the track when this gravel-train ap-
proached, but to step off the fill so as to avoid danger
from gravel or stone falling from the passing trains. He
had been instructed by his foreman that after a train
passed not to go back on the track without looking in the
opposite direction from which the train was going to see
if an engine or train was following. Under these circum-
stancés we think that all reasonable and unprejudiced
minds would concur in saying that if Yost stepped, or
attempted to step, back on this track after the gravel
train passed without looking on the track towards the
east his conduct was negligence.

Did Yost look to the east before attempting to step
back on the track after the gravel-train had passed? He
testified:

Q. Now, when you were working there, what occasion
did you have, if any, to leave the track? How did you
come to get off the track? What made you do that?

. My boss holloed out to let the train have the track.
Q. What train was that? What kind of a train?

A. Tt was a gravel-train.

Q. Now, when the boss said that what did you do?

A. Just stepped down off the track.
Q.
A
Q

>

How flar, about, did you go from the track?
. About five or six feet.
. Now, after you had stepped off the track and the
train came along, or near by, what did you do then?
A. Well, after it was by, we got up on our work again.
Q. In the place where you were?
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A. Yes, sir.

Q. Now when this gravel-train went by did you at-
tempt to do that? ' '

A. Yes, sir.

Q. Did you get on the track, or do you know?

A. Noj; Idid not get quite on.

Q. Now after you attempted to get on the track what
is the next thing you remember?

A. T got struck. :

Q. In getting back on the track at this time you were
burt. 1 will ask if you went buck in the manper you usu-
ally did?

A. Yes, sir.

Q. State in what manner you did at this time.

A. Well, T just got down about five or six feet away
from the track. When this gravel-train wais by, 1 just
stepped up as T weually did, and looked both ways, and
just as I got up here I got struck.

Q. Now you state that when you went back you looked
along the track. Did you sce any switch engines com-
ing ' R
A. No, sir, ' k

Q. Which way were you standing, and how were you
approaching the track? )

A. T was standing facing the north.

Q. What time of the day was it that this accident hap-
pened? ) _

A. It was about half past nine o’clock in the morning.

Q. Was the sun shining?

A. Yes, sir.

Q. How far away was it,—that is, the gravel train—
which had just passed when you got on the track?

A. Oh, about six feet.

Q. Did you go clear up on the track?

A. No, sir.

Q. About how close did you get to the south rail?

A. ON, close enough so that the engine struck me.

Q. Were you still standing outside the rail?

-
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A. Yes, sir. -

Q. What do you mean by saying that you looked both
ways before going back?

A. Well, I looked toward this train—the gravel-train
—that had passed; and then when the train was past, to
2o by, I looked the other way and went up toward the
track again.

Q. You got up there when the engine of the gravel-
train was only about six feet away?

A. Yes, sir, started to go up.

Q. The fact of it was, you did not sce the engine.

A. T did not see it.

Q. Necessarily you did not look?

A. T did look. )

Yost further testified that at the time he was struck
the wind was blowing and that it was dusty.

Now the undizputed evidence is that a man standing
at the point where Yot was struck and looking east on
the track could see a man on the track for a distance of
seven hundred feet. The accident happened in the day-
time. The weather was clear and the wind was blowing
from the south,and whatever dust was made by the pass-
ing train was blown to the north side of the track, and
Yost was on the south side. John Walker, Yost’s
brother-in-law and a witness in his behalf, testified that
he stepped off the track at the same time Yost did, and
on the same side of the track, but seems to have been
gtanding immediately west of Yost when the engine
pushing the gravel-train passcd, and he testifies that he,
Walker, was looking at this engine; that he was not
looking back east, and that the fireman on the engine
pushing the gravel-train motioned to him and that he
turned arcund toward Yost to the east, and at the in-
stant was knocked down by Yost being thrown against
him. Here then is a positive demonstration of one of two
things: Either Yost is mistaken in saying that he did
look east before stepping up to this track, or if he looked
east and did not see this switch engine it was because he
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failed to use his sense of sight. The contention that he
could not see because of the dust is absolutely worthless
in the face of the statement of his brother-in-law, who
was within a foot or so of him, that he was looking at the
pushing engine and saw the motion of the fireman on it
to him. If Walker could see a man’s hand in the dust
Yost could have seen a thirty-ton engine. We think the
evidence in this record shows beyond all doubt that Yost
stepped back, or attempted to step back, upon this track
witliout leoking to the east before so doing, and that in
view of all the circumstances in the ¢ase his neglect to
look was negligence; that this negligence was the proxi-
mate cause of his injury; and he cannot recover.

We are not deciding that always and under all circum-
stances a man is guilty of negligence who steps on a
railway track without looking up and down the same
to see if an engine or train is approaching. Generally,
the going upon a railway track before looking along the
line each way to see if an engine or train is approaching
is evidence of negligence, but it is not always conclusive
evidence of negligence. A person may have gone upon
a railway track under such circumstances as would ex-
onerate him from the charge of negligence. But in the
case at bar the record discloses no excuse whatever for
Yost’s going on this track without looking to the east.
This is not a case in which he was in a position of danger
and in his confusion chose the more dangerous of two
ways; nor is it a case in which he went from a place of

~safety into one of danger in an attempt to save life or
property, as in Omahe & R. V. R. Co. v. Krayenbuhl, 48
Neb. 553, and Missouri P. R. Co. v. Lyons, 54 Neb. 633.
Nor is this a case in which a section-man, while in the
performance of his duties on the track, was hurt by an
engine creeping upon him without giving any signa] of
its approach, as in Union P. R. Co. v. Elliott, 54 Neb. 299.
Yost had just been warned off this track because of the
danger of the approaching engine and train, and he left
a place of safety and heedlessly and carelessly stepped
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back on the track without exercising any eare whatever
for his safety by looking east on the track to see if there
was a train or an engine following,

Yost’s argument is that the railway company was
guilty of negligence in permitting this switch engine to
follow so close to the gravel-train. It mvay have been
guilty of negligence in that respect, but if so, the answer
is that such negligence was not the proximate cause of
Yost’s injury.

Another argument is that the switeh engine did not
sound a whistle or ring a bell or give other signal at the
time it approached this highway crossing. It is undis-
puted that the gravel-train engine sounded its whistle;
that all the section-men heard it and stepped off the track
because of the signal. As to whether the other engine
sounded a whistle at the time it approached the crossing
it may be said there is a conflict in the evidence; but as-
suming that no signal was given by the switch engine
at that time, that neglect did not cause Yost’s injury.
Yost alleged in his petition that he had been injured
through the negligence of the railway company, without
fault on his part and while in the exercise of ordinary
care. The evidence does show that he was injured. We
asgume that it shows that the railway company was
guilty of negligence, but the evidence does not sustain
his contention that he himself was at the time in the ex-
ercise of ordinary care, but on the contrary it affirma-
tively shows that the proximate cause of his injury was
his own neglect. The judgment of the district court is

 REVERSED.
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A. W. McCrEADY V. THOMAS L. PHILLIPS.
FrrLep OCTOBER 20, 1898. No. 9725.

1. Dceeit: SArEs. Deceit, to ground a recovery, must relate to exist-
ing facts; but if one buy property on credit, with the intention
at the time of not paying therefor, he is guilty of actionable
fraud.

—: ProMISE TO PAY: FALSE REPRESENTATIONS. In such
case the fraud does not consist in the unfulfilled promise to pay.
That is only the false token whereby the fraud is accomplished.
The gist of the fraud is in the expressed or implied false repre-
sentation of the intention to pay. '

: INsTRUCTIONS: EVIDENCE. Certain instructions and rulings
on evidence examined, and held to be free from prejudicial error.

4. Vendor and Vendee: FRAUD OF VENDEE: DAMAGES. In an action
for damages by a vemdor of land for fraud practiced by the
vendee, the evidence establishing that the fraud did not induce
the plaintiff to part with his land for less than he was willing
to take uninfluenced by the fraud, but consisted in inducing him
to sell at an acceptable price, the vendee intending to evade pay-
ment, held, that the measure of damages is the pricé agreed upon
less what the vendor may have received, and not the value of the
land less such receipts.

5. Deccit: ACTION FOR DAMAGES: RATIFICATION OF CONTRACT. An ac-
tion for damages for deceit inducing a contract ratifies the
contract, and the defendant may set off against the damages
awarded plaintiff any sums due defendant growing out of the
transaction and accrning under the contract.

6. Conflict of Laws: ForEIGN NoTE: Usury. Notes made and payable
in another state and stipulating for a higher rate of interest
than is here lawful will be enforced according to their terms in
the absence of a plea of usury.

Ennror from the district court of Lancaster county.
Tried below before HALL, J. Affirmed upon filing of re-
mittitur. - '

A. G. Greenlee, for plaintiff in error.

Tibbets Bros., Morey & Ierris and C. T. Jenkins, contra.
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This case was before the court at a former term, and a
judgment for the plaintiff was then reversed for error in
the instructions and insufficiency of the evidence to sus-
tain a recovery under the allegations of the petition.
(MeCready v. Phillips, 44 Neb. 790.) After the case had
been remanded to the district court amended pleadings
were filed. A trial was had on the issues so presented,
and there was a verdict and judgment for the plaintiff
for $6,000. The defendant again prosccutes proceedings
in error.

The amended petition is framed on an entirely different
theory than the original, and the case is now presented
in an entirely different aspect. The orviginal petition in
one count charged a conversion of certain chattels; in
another it sought recovery for false representations,
inducing plaintiff to sell a farm to defendant. The
amended petition is in a single count, and while it pleads
all the facts contained in the original, it pleads addi-
tional matter, and all as stating a scheme of deception
whereby plaintiff was defrauded. In brief, it charges
that defendant sold plaintiff certain chattels and agreed
to rent him a farm in Dakota; that by reason of the false
represcntations alleged in the former petition plaintiff
was induced to-make absolute a conveyance of a farm in
Seward county, Nebraska, which he had conveyed to de-
fendant as security for the purchase priceof the chattel.f;;
that defendant refused to rent to plaintiff the Dakota
farm, and kept and converted to his own uze the chattels,
and that all of said acts were performed with the fraudu-
lent design and intent on part of defendant of cheating
plaintift, and of not performing his contract. The an-
swer denies all charges of fraud, pleads the contracts in
some detail, and demands judgment on certain notes re-
sulting from the transactions.

It is first argued that the verdict is not sustained by
the evidence. While the argument on this topic is sub-
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divided, it will be most convenient to treat it as a single
assignment. It is not contended that there was no evi-
dence tending to show false representations, but rather
that such as might have been false were not material and
worked no damage. We think the argument on this
point disregards the theory on which the amended peti-
tion is drawn. Ifor its proper consideration a statement
of the facts is necessary. Phillips was the owner of a
farm in Seward county containing 320 acres and valued
by different witnesses at from $4,000 to $9,600. It was
incumbered by mortgages amounting to almost $3,000.
A judgment of about $500 had been rendered against
Phillips and others in Lancaster county, and by means of
a transcript had become a lienon the farm. The land was
occupied by a tenant, Phillips and his family residing
in Lincoln. On most points relating to the transactions
in controversy the evidence is sharply conflicting. We
shall state as facts the evidence tending to support plain-
tiff’s claim, which the jury evidently found to be true.
Phillips, late in 1886, was in Sioux City, Iowa, apparently
selling rights under a patent. One day he met McCready
at the post oftice and the two men fell into conversation.
They had never met before and apparently had never
heard of one another. As a result of this first conversa-
tion Phillips became imbued with the projoct of engaging
in the live-stock business in Dakota, and within a day
or two he went with McCready to a place near Madison,
in thethen teriitory of Dakota, and contracted to pur-
chase the chattels above referrved to, consisting of live
stock, grain, and household goods. The purchase price
was §3,000, for which Phillips gave six notes of %500
each, payable to the order of one A. L. Burt, for whom
McCready claimed to be acting. To secure the notes
Phillips executed a chattel mortgage upon the chattels.
In the meantime Phillips had told McCready of his own-
ing the farm, and at McCready’s iustance Phillips exe-
cuted a deed conveying the farm to Mrs. McCready, as
further security to Burt for the notes. This deed was
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executed December 2. McCready at once started for
Lincoln, arriving the evening of December 3. He saw
Mrs. Phillips that night and by appointment met her the
morning of the 4th, when she executed and acknowl-
edged the deed. At 2 o’clock that afternoon it was filed
for record in Seward county. Mrs. Phillips disposed of
most of her household furniture, and with the remainder
and her four children went to Dakota, where the family
established itself in a two-room house on a farm occupied
by McCready. Phillips denies that he ever obtained pos-
session, except on behalf of McCready, of the chattels
he had bought, but it is quite evident that, while Mec-
Cready had some use of them, they were under Phillips’
dominion until the events in February shortly to be nar-
rated. About December 23, McCready having returned
to Dakota, he represented to Phillips that an execution
on the judgment had been levied on the Seward county
farm and that it was about to be sold, and that foreclos-
ure proceedings had been begun on the mortgages.
These representations were false. Having so induced
Phillips to believe that his farm was about to be lost, he
persuaded Phillips to let his conveyance become abso-
lute by a sale to McCready. There is a dispute as to the
terms. McCready claims that the price was $4,500; that
the incumbrances were computed, and that a balance of
$878 being found due Phillips, this was credited on the
chattel sale, a novation of which was then effected.
Phillips claims that the price was $6,000; that some of
the chattels were then relinquished, the remainder of the
debt thereon canceled, and he was to have $878 in cash
as he might need it. Certain it is that a stallion which
Phillips had bought was then turned back, reducing the
price of the chattels to $2,400; that Phillips executed
notes to Mrs. McCready for $1,500, and that it was un-
derstood that Phillips was in some way credited $878.
The notes to Burt were not delivered up, but no recovery
has been sought on them, and there was at some time
written thereon a memorandum indicating that they
33
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were held only as collateral to the new notes. So matters
went until February 23. Phillips then found that the
farm he expected had been leased to another and he de-
termined to return to Nebraska. McCready says he sim-
ply became discouraged. Discouragement is not surpris-
ing under all the circumstances, as he seems to have be-
come involved in debt to McCready $502 additional in the
interval. MecCready and Phillips had another settlement,
when it was agreed that certain things should be done
permitting Phillips and his family to get away. The
following day they all drove to Madison, where, shortly
before the time for the train to leave, they entered a
bank, MecCready advanced to Phillips $100 to pay his
traveling expenses, and Phillips again relapsed into his
habit of signing documents presented by McCready.
Among those then signed was a note for $602 and a power
of attorney. The note represented money lent and the
price of feed furnished by McCready. The power of at-
torney is a remarkable instrument. It is executed by
both Phillips and wife and authorizes McCready to sell
the chattels and from the proceeds pay the notes for
$1,500, the note for $602, the expense of keeping the chat-
tels, and a commission to McCready for selling them.
Then McCready was to send “whatever is left” to Phillips
at Omaha. It also contains a stipulation for a deficiency
judgment against Phillips for anything within the above
category which might not be realized, and closes as fol-
lows: “And whatever said A. W. McCready does with
said chattels, we are to find no fault and consider it is
the best that he could do under the scarcity of grain and
hay and deep snows.” The essence of the instrument
'was, out of abundant caution, repeated in the certificate
of acknowledgment. The Phillipses then returned to Ne-
braska, and active dealings between the parties ceased.
In March McCready says he sold the chattels for $1,190,
for which he allows credit on the notes for $1.500. He
now. owns those notes as well as that for $602. IFebru-
ary 23, 1887, a deed conveying the Seward county farm
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to a stranger was placed on record. This deed bore date
January 21. The title appeared of record in the stranger
until November 14, 1891, when a deed reconveying it to
Mrs. McCready was filed. This deed bore date January
26, 1887.

The recital of these facts demonstrates intense stupid-
ity on one side or consummate villainy on the other.
Perhaps the jury found that there was a concurrence of
both traits. Inasmuch as the evidence shows that
Phillips, before he met McCready, had been willing to
accept even less than $6,000 for his farm, the representa-
tions as to the condition of the incumbrances could not
have been in themselves material, or at least injurious,
if he sold for that price; but we think the evidence amply
warrants the inference that there was no bona fide sale;
that at least as early as December 23 MeCready had con-
ceived a scheme to manipulate the conveyance and the
deal in chattels in such a way as to obtain the farm with-
out paying therefor and without losing the chattels. The
false representations complained of in the original pe-
tition were not the gist of the fraud; they were merely
made to induce Phillips to act hastily, without reflection
and without counsel. They admirably served this pur-
pose. The practical result of the affair was that, while
in December Phillips owned a farm, incumbered, but
leaving in him a valuable equity, in February, with no
intervening  cause except his dealings with McOready,
the latter had his farm, and Phillips not only had noth-
ing, but was largely in debt to McCready for taking his
property away from him. Of course this might be the re-
sult of foolish bargains, untainted by fraud. But when
we consider that the acquaintance began as does the
acquaintance of a vendor of gold bricks with his victim;
the promptness with which McCready placed the record
title of Phillips’ farm in his own wife; the whole course
of the subsequent transactions; the fact—not before men-
tioned—that when the Phillipses left,. McCready en-
deavored to induce them to go to St. Joseph or Milwau-
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kee among strangers, and not to return to Nebraska; that
the record title of the land was for years kept in a
stranger while a deed of reconveyance to Mrs. McCready
was withheld from record,—the inference is justifiable,
if not necessary, that McCready was deliberately preying
upon an unsophisticated stranger, that when he got the
farm he had no intention of paying therefor, and that the
deal in chattels, the notes, and the power of attorney
were only for the purpose of giving legal semblance and
apparent plausibility to the fraud contemplated. Such
a fraud is actionable. Deceit to ground a recovery must
relate to existing facts; but if a man buys property on
credit with the intention at the time of not paying there-
for, his promise to pay is but a false token whereby the
fraud is effected. The real fraud is the expressed or im-
plied false representation of his intention to pay. (Ayres
v. I'rench, 41 Conn. 142; Dowd v. Tucker, 41 Conn. 197;
Clicago, T. & M. C. R. Co. v. Titterington, 84 Tex. 218;
Goodwin v. Horne, 60 N. H. 485; Wilson v. Egygleston, 27
Mich. 257; Gross v. McKee, 53 Miss. 536.)

Coniplaint is made of certain instructions as submit-
ting evidence of misrepresentations and conduct not in
issue; but the argument is based on the theory that the
gravamen of the action is the misrepresentations as to
the condition of the incumbrances. We think the in-
structions applicable on the theory of the amended peti-
tion and of the evidence as we have stated it.

Rulings on the evidence are complained of. Certain
of these related to evidence attacking the consideration
of the note for $602. This evidence was material as tend-
ing to establish the purpose and intent of McCready. So
far as it affected the note itself it was withdrawn from
the jury by instructions.

Evidence was excluded of conversations, before the
representations were made, between McCready and the
atllurney of the judgment creditor. The only purpose of
this was to show that MeCready’s statements as to the
levy of execution were not intentionally fal:e. But in
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this state a scienter in such cases is unnecessary. (John-
son v. Glulick, 46 Neb. 817; MMoore v. Scott, 47 Neb. 346, and
cases cited.) DMoreover, the offer was only to show that
the attorney had said that unless the judgment was paid
within a time named he would cause the land to be sold.
The representation charged and proved was that the land
had already been levied upon and was about to be sold.

In the cross-examination of plaintiff defendant sough't
to show that he had previously offered the land for as
little as $4,000. This was excluded. It is doubtful
whether it was proper cross-examination, but if so, the
error was without prejudice. Defendant proved the fact
by other witnesses. Plaintiff was called in rebuttal and
denied or explained the circumstance, and defendant had
then a proper opportunity to cross-examine.

The verdict, we think, was largely excessive. The rule
of damages proposed to the jury was the difference be-
tween the value of the land and what Phillips received.
This was incorrect, under the facts of the case. Theé fraud
‘did not consist in inducing Phillips to part with the
land for less than he would otherwise have done, but in
inducing him to part with it at an acceptable price with-
out any intention of paying the consideration agreed
upon. Phillips was willing at all times to sell for $6,000,
if not for less, and $6,000 was what he thought he was
getting. This should be the basis of the calculation. He
received a credit of $878 on the chattels and the dis-
charge of the mortgages. These were computed to
amount to $2,983.53, and we can find nothing impeach-
ing that calculation. Deducting the sum of these two
credits from $6,000, we have $2,138.47 as plaintift’s dam-
age. Interest at seven per cent to December 16, 1896,
the date of the verdict, increases this amount to
$3,632.13. The verdict should not have been for more.
But there is another error. The court allowed the jury
to consider the debt to McCready on the notes only in
case it found for the defemdant. This is not an action
to rescind, but one for damages. It ratifies the contract.
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Plaintiff is entitled to his damages on the basis of a con-
tract performed. He cannot repudiate it in part and have
his damages entire. Defendant is now entitled to recover
on his notes. On the $1,500 notes $1,190 was paid by
the sale of the chattels. The $602 note is wholly unpaid.
They are all stipulated to bear interest at the rate of
twelve per cent per annum. The law of Dakota, where
they were made and payable, is not pleaded or proved,
and the presumption of similarity in law would ground
a presumption of usury. But usury is not pleaded by the
plaintiff. Usury must be pleaded, and with certainty, to
be available as a defense. (New England Mortgage Sc-
curity Co. v. Sandford, 16 Neb. 689; Anglo-American Land,
Mortgage & Agency Co. v. Brohman, 33 Neb. 409; Rose v.
Munford, 36 Neb. 148; Rainbolt v. Strang, 39 Neb. 339;
Bell v. Stowe, 44 Neb. 210.) We are constrained, therefore,
to disregard this feature and allow interest according to
the terms of the notes. We credit the payment of $1,190
as of March 1, 1887, there being no evidence of the precise
date and that being to take the defendant’s testimony
most strongly against him. So computed we find due
on the notes at the date of verdict $2,273.36. Deducting
this from $3,632.13, the maximum of plaintiff’s damage,
we have $1,358.77 as the highest amount the evidence
will sustain.

If the plaintiff within forty days remit $4,641.23, as of
the date of the judgment, the judgment will be affirmed
for the residue; otherwise it must be reversed.

JUDGMENT ACCORDINGLY.
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JOHN PIsAR, JR., V. STATE OF NEBRASKA,
FILED OCTOBER 20, 1898. No. 10273.

1. Intoxicating Liquors: APPLICATION FOR LICENSE: NOTICE. An ap-
plication for a license to sell liquor cannot be acted upon until
at least two weeks’ notice has been given in the manner specified

" by statute. Action can only be taken after the expiration of
two weeks, and consequently action on the fourteenth day after
the first publication of notice is premature.

2. : : . Notice of the application, in compliance
with the statute, is essential to confer jurisdiction on the board
to which the application is addressed; and a license issued with-
out such notice is void and may be collaterally attaclked.

3. Criminal Law: ADMITTED FacTs: INSTRUCTIONS. In a eriminal
case, if the defendant on the trial stipulate that certain facts
exist, the court may properly assume those facts as established
and instruct the jury as to their legal effect.

: Maxm. If the defendant solemnly admit facts es-
tablishing his guilt, he is not entitled to have the jury pass on
the issue of his actual intent to violate the law. Ignorantia lcgis
neminem excusat.

ERRrROR to the district court for Giage county. Tried
below before LETTON, J.  Affirmed.

Hazlett & Jack and E. N. Kauffman, for plaintiff in error.

C. J. Smyth, Attorncy General, Id P. Smith, Deputy At-
torney General, Samucl Rinalker, and E. O. Krctsinger, for
the state.

Irving, C.

John Pisar, Jr., was convicted of selling intoxicating
liquors without a license, and asks a reversal of the judg-
ment. The case was submitted to the jury on an agreed
statement of facts without other evidence. It appeared
from this statement that Pisar sold liquors as charged
in the information, but that he did so under color of a
license which had been issued to him; that except as to
the publication of notice all the proceedings leading to
the jssuing of the license were sufficient and regular,
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The notice was published in a weekly newspaper April
28 and May 5. The license was granted May 12,—the
fourteenth day after the first publication. The state as-
serts that the notice had not been published a sufficient
period to permit action on the application on the day
when such action was taken. It is on this alone that
the prosecution rests. '

The statute provides (Compiled Statutes, ch. 50, sec.
2): “No action shall be taken upon said application until
at least two weeks notice of the filing of the same has
been given by publication,” ete. Construing this pro-
vision with reference to a notice first published June 5,
this court said: “Saturday, the fifth of June, the day of
publication, must be excluded. The two weeks then
would expire with Saturday, the nineteenth. If Sun-
day must be excluded—and it must, for the board could
not legally be in session on that day to appoint a time
for hearing—Monday, the twenty-first, would have been
the first day on which the board could take any action
whatever on the application.” (Pclton v. Drummond, 21
Neb. 492.)) Referring to a notice first published May 12,
it was said: “The notice given in the newspaper had been
given two weeks with the expiration of May 26. If no
remonstrance had been filed, a license might have been
granted on the 27th.” (Iollcmback v. Drake, 37 Neb. 680.)
Other expressions may be found in the reports of similar
import. In Pelton v. Drummond action had been taken on
the thirteenth day instead of the fourteenth, as is lere
the case, and in IHollembaek v. Drake the notice given was
held sufficient, so that, in a strict sense, the cases cited
are in a manner obiter as to the precise question now be-
fore us. Nevertheless, both cases required for their de-
cision a construction of the same clause of the statute,
and the language used by the court was not an incidental
expression but the deliberate judgment of the court as
to such construction. The statute says that no action
shall be taken “until at least two weeks notice” has been
given, This indicates that action must be after the ex-
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piration of two weeks, and not merely at the end of two
weeks, and so justifies the construction which has been
placed upon it, and which will not now be changed.

It is said that, in the cases the state relies upon, the
court was dealing with direct attacks on the license; that
when a license has been granted the same considerations
do not apply to a collateral attack. But the notice is
jurisdictional. Without a compliance with the statute
in that regard the council is without authority to act.
(Pelton v. Drummond, supra; Livingston v. Corey, 33 Neb.
366; Ziclke v. State, 42 Neb. 750.) The defect was not a
mere irregularity in the proceedings, but one which ren-
dered them void and the license no protection. It was no
license because of want of authority in the council to
grant it.

The foregoing questions were raised by exceptions to
instructions. The instructions are also assailed as de-
priving the jury of its authority to pass on the question
of guilt or innocence. The instructions specially asszailed
tell the jury that the only question before it is the suffi-
ciency of the notice, and then that the notice is insuffi-
cient. This was of course practically equivalent to di-
recting a verdict of guilty. An instruction in a criminal
case is not erroneous for assuming facts as proved, pro-
vided the record clearly shows that the defendant ad-
mitted such fact or treated it as established. (Hill ».
State, 42 Neb. 503; McAleer v. State, 46 Neb. 116.) In this
case the necessity of proof was dispensed with by a sol-
emn stipulation of all essential facts. The court did not
err in treating those facts as established. The legal con-
clusion from such facts was for the court and not for
the jury, and the defendant cannot complain because the
court drew that conclusion and stated it clearly to the
jury. If the legal conclusion from the facts defendant
solemnly admitted was equivalent to a plea of guilty,
there was nothing really for the jury to pass upon.

It is said that the issue of eriminal intent was at least
for the jury, and that the defendant had acted in good
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faith, believing he had a license. But he is conclusively
presumed to know the law, and if an actual unlawful in-
tent is essential, that presumption supplies it. The case
is one of hardship, and it is doubtful if any public pur-
pose is subserved by a prosecution under such circum-
stances; but the hardship is no greater than is frequently
caused by the application of the always harsh but neces-
sary maxim, ignorantie legis neminem excusat.

AYFIRMED,

H. A. LA SELLE, APPELLEE, V. W. D. NICHOLLS BT AL,
APPELLANTS.

FIiLED OCTOBER 20, 1898. No. 8356.

1. Record for Review: MODIFICATION OF DECREE. Confirmalion of a
judicial sale was resisted on the ground that the district court
had, without notice to the appellant and at a term subsequent
to that at which the decree was rendered, modified the decree by
appointing a special master to make the sale, instead of the
sheriff as the decree had provided. The record brought to this
court did not contain the decree or the order complained of.
Held, That no cognizance could be taken of the question in the
absence of such records.

2. Judicial Sales: APPRAISEMENT: HARMLESS ERROR. An error in
appraising land for judicial sale whereby a tax-lien was deducted
twice is without prejudice to the defendants when the land sold
for more than two-thirds of the appraised value, correcting the
error.

3.

: DESCRIPTION OF LAND: PRESUMPTIONS. In the absence of
evidence it will not be inferred that land described as the “north
one-third of lots five and six” constitutes separate tracts which
should be sold separately.

APPEAL from the district court of Gage county. Heard
below before BusH, J. Affirmed.

Hazlett & Jack, contra,
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This is an appeal from an order confirming a judicial
sale of real estate. The appellants assert that at a term
subsequent to that at which the decree was rendered the
same was modified by appointing a special master to sell
the property, instead of the sheriff as designated in the
decree, and this without notice to appellants. The ques-
tion as to the validity of such a proceeding is not pre-
sented by the record. The decree is not a part of the
record filed in this court, nor does any order appear of
the nature complained of. The only indication that there
was any such proceeding is in certain affidavits which
seem to have beem used in support of the objections to
the sale, but these cannot be permitted to take the place
of a transcript of the record assailed.

One of the objections to confirmation was that certain
taxes appeared in both the city and county treasurer’s
certificate and were thus twice deducted in making the
appraisement. As the land sold for more than two-thirds
of the appraised value, making due allowance for this
error, the appellants were not prejudiced.

It is also claimed that different portions of the land
should have been separately appraised. As before
stated, we have not the decree before us. From the or-
der, notice of sale, appraisal, and return it appears that
the land was described as the “north one-third of lots five
and six, in block seventy-seven,” ete. This description in
itself indicates a single tract, and there is nothing to
show that there were separate tracts.

The remaining objections are barely stated rather than
discussed in the brief, and relate to questions repeatedly
decided adversely to appellants’ contention.

AFFIRMED.
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C. M. HexDERSON & COMPANY, APPELLANTS, V. C. F.
Kpurzenr ur A, APPELLEES.

FiLep Ocrtonen 20, 1898, No. 8341,

Estoppel: PrEADING. The facls from which an estoppel in pais avi-es,
to be available as such, must be pleaded, at least where there is
an opportunity to so plead.

APPEAL from the district court of Adams county.
Heard below before BraLL, J. Affirmed.

Cavanagh & Thomas, M. A. Hurtigan, and Harwood, Ames
& Pettis, for appellants.

Capps & Sterens, contra.
InviNg, C.

This was a creditor’s bill whereby C. M. ITenderson &
Co. undertook to subject to the payment of a judgment
against C. I. Keutzer and Henry Trier certain land the
title to which was in Elizabeth Trier, the wife of I1enry.
There was a decree for the defendants and plaintiffs ap-
peal.

The essential facts are that Keutzer, June 9, 1890, was
indebted to the plaintiffs in the sum of $871.52, and being
pressed for payment, sought an extension, offering two
notes signed by himself and Henry Trier, due, respect-
ively, July 9 and August 9. After investigation the
plaintiffs granted the extension and accepted the notes.
Before the first note matured Keutzer, who was engaged
in a mercantile business, failed, and his stock was seized
by mortgagees. The title to the land in controversy had
for years been in Henry Trier, the surety on the notes.
June 24 he conveyed it to a third person, and by means
of several mesne conveyances it became vested, in July,
in Elizabeth Trier. It is conceded that there was suifi-
cient evidence to sustain the finding that the land was
bought with money of Elizabeth and that the convey-
ances were not, in the usual sense, voluntary or fraudu-
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lent, but were made in execution of the resulting trust.
The appellants assert that the uncontradicted proof
shows that Mrs. Trier had for years known that the title
was in her husband and had suffered it to so remain; that
the appellants, before accepting him as surety, made in-
vestigation, and finding the title in him accepted the
notes, relying on his apparent ownership; that by so do-
ing they lost the opportunity of proceeding against
Keutzer until after other creditors had absorbed his as-
sets. A reversal is sought on the sole ground that Mrs.
Trier is by the foregoing facts estopped from asserting
her right against the claim of plaintiffs.

An estoppel in pais is not available unless the facts
from which the estoppel arises are pleaded, at least
where there is an opportunity to so plead. (Norwegian
Plow Co. v. Haines, 21 Neb. 689; Schribar v. Platt, 19 Neb.
625; Nebraska Mortgage Loan Co. v. Van Kloster, 42 Neb.
746; Erickson v. Iirst Nat. Bank, 44 Neb. 622; Scroggin
v. Johnson, 45 Neb. 714.) The petition, after pleading the
debt and its circumstances, the recovery of judgment
and the transfers which it seeks to avoid, charges that
the transfers were made without consideration and in
pursuance of a conspiracy to defraud creditors of
Keutzer and Trier. It also alleges that “at the time said
notes and evidences of indebtedness were made and de-
livered they were accepted by plaintiffs solely and
wholly upon the statement that defendant Trier was
worth to exceed the sum of $5,000, which plaintiffs allege
to be the fact at that time.” This, it will be observed, is
only an averment that plaintiffs relied on a true state-
ment by some one not named as to Trier’s wealth. The
petition was clearly framed upon the theory that the
land was Trier’s and that the conveyances were fraudu-
lent or voluntary, not on the theory now presented.
Mrs. Trier’s answer pleads her title and right in detail.
To this it might properly have been replied that she was
estopped to set up her right, and thereby the petition
might be sustained; but the pleader, while evidently at-
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tempting to do so, failed. To demonstrate this it is nec-
essary to quote the whole of the reply. It is as follows:

“Comes now the plaintiff in the above entitled action,
and for their reply to the separate answer of Henry
Trier and Elizabeth Trier replying say:

“l. They deny each and every allegation in said answer
contained inconsistent with the petition heretofore filed
in said action.

“2. Further replying to the several matters the defend-
ants set out in their answer, these plaintiffs allege that
the said defendants Elizabeth Trier and Henry Trier are
estopped, denied, and in law forbidden to now offer as
a defense the facts set out in the said answer, for the fol-
lowing reasons: Ifor that for all of the several years,
from the time of the purchase of the said land up until the
time of the said attempted conveyance, the title of the
same was in the defendant Henry Trier, with the full
knowledge and consent of Elizabeth Trier, his wife, now
defendant in the said answer, and with the knowledge
that the said Henry Trier was receiving and had received,
was directing and had directed, upon the strength of such
credit so secured, by reason of his holding the title to the
lands and the reason of the value of the said lands.

“3. The plaintiff herein again alleges each and every
fact as fully as if the same were herein set out at large,
contained in their petition, and again asks for judO'me'nt
as in said petition prayed.”

The attempt to plead the estoppel is in the second par-
agraph. After the averment that the title was for sev-
eral years in Trier with the knowledge and consent of
his wife this paragraph becomes unintelligible. What-
ever the pleader may have intended to charge he cer-
tainly did not charge that Henry’s title to the land was
used as a basis for obtaining credit, or that plaintiffs had
relied thercon in extending credit, or that plaintiffs had’
altered their position to their disadvantage. The matter
now relied on was, therefore, not in issue, nor was it
pleaded and admitted.

AFFIRMED,
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GLOBE O1L COMPAXY V. G. WV. POWELL.
FiLED NOVEMBER 3, 1898. No. 83%1.

1. Assignments of Error: INsTrRUCTIONS. If of the giving of more
than one instruction there is an assignment of error in gross in
the motion for a new trial, and one of the instructions is deter-
mined proper, no further examination of the assignment need
be made.

: RULINGS ox EVIDENCE: RECORD. An assignment of error in
the petition was of the admission of the evidence of a witness
as set forth on a designated page of the bill of exceptions, and
an examination developed the fact that no objections were inter-
posed to any interrogatories or any evidence shown on the stated
page of the record. IHeld, To present no matter for consideration
or decision.

2.

3. Instructions: REVIEW. An insiruction which ignores a proposi-
tion material to the conclusion which it announces may, under
certain findings, be reached for one of the parties, is erroneous.

ERROR from the district court of Fillmore county.
Tried below before HasrtiNGs, J. Reversed.

John D. Carson, for plaintiff in error.
F. B. Donisthorpe, contra.

Harrisoxn, C. J.

On December 15, 1891, the defendant, then in business
in Shickley, gave to a traveling salesman for the plaintiff
the following order:

“Dated Dec. 15th, 1891. Sold by J. O. C.
“The Globe Oil Co., 1891.
“Ship to G. W. Powell, on or about June 1st, at Shick-
ley; county, Fillmore; state, Nebraska; P. O. address,
Terms, 4 months. T o. b. Beatrice. No special
agreement will be recognized that is not embodied in this
contract.
“} bbls. King Cylinder at 40; 1 bbls. Castor Machine
{heavy) at 33; 1 bbls. Mach. Lard Oil at 36; % bbls. Vel-
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vet Engine at 27; 4 Amber Engine at 24; } Red Castor
at 34; 4 packages at 50.

“Above is correct. Quality of oil guarantied.

“@. W. Powell, Purchaser.”

The plaintiff instituted this action to recover an
amount asserted to be its due on account of the oils sold
and delivered to defendant as shown in said order. The
defendant answered the petition, which was in the or-
dinary form of declaration on an account, and admitted
the order, but alleged that it was conditional; that, if he

“was unable to procure a suitable place within which to
store the oils ordered, he was not to receive them; that
he had not been able to get the room for storage and
had, before shipment of the goods included therein, can-
celed or countermanded the order. It was further al-
leged in the answer: “P’laintiff claims to have delivered
certain oil as per the terms of said contract, whereas
the fact is that whatever oil was shipped to defendant
never reached its destination, but certain barrels and
half barrels reached Shickley, Nebraska, nearly empty
of oil, the oil having escaped,—the said barrels and half
barrels being in such shape and condition as not to be
able to contain oil,—and the defendant refused to ae-
cept of the same.” The reply was a general denial, and
from a verdict and judgment for defendant the plaintiff
"has prosecuted error to this court.

It is argued that the trial court erred in refusing to
give in charge to the jury certain instructions prepared
and requested for the plaintiff and numbered 2, 3, and 4.
The assignment in the motion for a néw trial in relation
to the instructions to which we have just referred was in
gross. Of the instructions in question the one num-
bered 4 was erroneous, and this being determined dis-
poses of the entire assignment as unavailing. (Iliatt ».
NKinkaid, 40 Neb. 178; Greham v. Frazier, 49 Neb. 90;
Dentse v. City of Omaha, 49 Neb. 750))

It is argued that the court erred in the admission in
evidence of the testimony of a witness—Oscar Johnson
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—ags set forth on pages 10, 11, and 12 of the bill of excep-
tions. In the petition in error there appears the fol-
lowing assignment: “The court erred in admitting the
evidence of Oscar Johnson. See page 10, bill of excep-
tions;” and there is no other or further mention of the
testimony of the witness designated in argument and
in the assignment. To the questions asked of the witness
as shown on page 10 of the bill of exceptions-there were
no objections; and of the admission of the other portions
of the testimony of this witness, there tvere no assign-
ments of errors in the petition; hence they are not pre-
sented for examination, from which it follows that this
branch of the argument must fail.

It is insisted that the trial court erred in giving to
the jury instruction numbered 3, given on its own mo-
tion, which was as follows: “The order provides that
the oil shall be delivered free on board cars at Beatrice,
Nebraska, and if you do not find either that it was so
placed on board cars at Beatrice, in ordinarily good con-
dition, or else that it arrived at its destination in ordi-
narily good condition, then defendant would have the
right to refuse to accept the oil in question.” It may be
well to notice the facts as they appear in evidence rela-
tive to the shipment of the oils ordered by defendant.
A knowledge of them may render somewhat clearer the
applicability or lack of it of the foregoing instruction.
A car load of oils, inclusive of what had been ordered by
the defendant, was shipped to Omaha,—the witness who
testified in regard to the matter said “for distribution.”
It must be concluded, since the testimony was of a car
load “for distribution,” and no consignment of any des-
ignated portion to defendant, or any other party, that
there was no separation, and the car load was the com-
pany’s property. The oils ordered by defendant were
shipped from Council Bluffs to Shickley, consigned to de-
fendant at the latter place; and it will be remembered
they were to be according to the order for them, “f. o. b.
Beatrice,” which seems to have been interpreted by the

34
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trial court as meaning delivered on board cars at the
place mentioned. (See instruction quoted herein.) This
court has considered the import of a contract to sell
“prices f. 0. b.” at a designated point, and whether it
fixes the place of delivery or not, and did not reach a
conclusion which is applicable, as an inflexible rule, in
all similar cases. (See Neimeyer Lumber Co. v. Burlington
& M. R. R. Co., 54 Neb. 321.) But if it be conceded that
the instruction in this case was correct in its statement of
the place of delivery, Beatrice, then the title to the goods
passed to the defendant at said point, and the instrue-
tion was erroncous in its further assertion that unless
the jury should find that the condition was good when
delivered, or ordinarily so, at time of arrival at Shickley,
then the defendant might refuse to receive them. The
matters of condition of which there were complaints
were of the barrels in which the oils were shipped, and
of leakages. The instruction ignored in its latter por-
tion the proposition that these matters might have been
produced by negligence and carelessness of the carrier
after the title to the goods had passed to the consignee.
If so, it was without fault of the vendor, and would fur-
pish no sufficient reason for a refusal to receive as be-
tween the vendor and vendee. For the error in the in-
struction the judgment must be reversed and the cause

remanded.
REVERSED AND REMANDED.

EmyA H. HOLMES, APPELLEE, V. MARY J. CROOKS ET AL,
APPELLANTS.

FLED NOVEMBER 3,1898. No. 8373.

1. Sheriff: SALE AFTER EXPIRATION OF TERM OF OFFICE. A sheriff to
whom an order of sale has been issued, and who has commmenced
the execution of the same during his term of office, may com-
plete the service after the expiration of such time.
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2. Judicial Sale: NOTICE: PROOF OF PUBLICATION. A purported affi-
davit of proof of publication of notice of sale of land under an
order of sale is not sufficiently authenticated if it lacks the sig-
nature of an officer to the jurat.

APPEAL from the district court of Lancaster county.
Heard below before HorMEs, J. Reversed.

John S. Kirkpatrick, for appellants,
Ficld & Brown and Cobb & Harver , contra.

Harrisox, C. J.

In this, an appeal from an order of the distriet court
of Lancaster county, by which there was confirmed =2
sale of real estate made under a decree of foreclosure o:
a mortgage, it is complained that there were fatal de-
~fects in the proceedings; of such as are urged at the
present time but two were of the grounds of the objec-
tions to the confirmation presented to the district court,
and none others will be considered.

One objection was that the sale took place after the
term of office of the sheriff who made it had expired. The
sheriff received the order of sale December 26, 1895, and
he caused an appraisement of the premises to be sold
to be made of date January 6, 1896. These acts were
prior to the expiration of the sheriff’s term of office. It
is of the provisions of our statutes that “sheriffs and
their deputies may execute any process which may be in
their hands at the expiration of their office.” (Compiled
Statutes, ch. 18, art. 1, sec. 123.) That an order of sale
comes within the term “process” see Philips v. Spoits, 14
Neb. 139. An officer who commenced the service of the
process during his term of office may complete its exe-
cution after the expiration of his term. (1 I'reeman, Exe-
cutions sec. 62; Fowble v. Rayberg, 4 0. 45.)

A second objection was that no proper or sufficient
proof of publication of a notice of the sale was made. In
the return to the order of sale there appears a statement
of the publication of the notice, and such statement is ac-
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companied by a reference to the affidavit or proof of the
publication as a part of the return. The document al-
luded to is in the ordinary form of what is termed an
affidavit of publication of notice of sale, and purports
to be signed by the publisher of a newspaper as the affi-
ant. The jurat is in substance regular and there is an
impression of a notarial seal immediately below the form
and to the left of the words “Notary I’ublie,” which
words appear just below a line directly underneath the
right-hand end of the jurat, but the signature of the no-
tary public is nowhere present,—is wholly lacking.
Notice is neécessary and publication in a newspaper is
prescribed. (Code of Civil Procedure, sec. 497.) “Publi-
cations required by law to be made in a newspaper, may
be proved by affidavit of any person having knowledge
of the fact, specifying the time when and the paper in
which the publication was made, but such affidavit must,
for the purposes now contemplated, be made within six
months aftor the last day of publication.” (Code of Civil
Procedure, sec. 403.) The statement of the officer in his
return did not prove the publication of the notice.
(Miller v. Lefever, 10 Neb. 77.) In section 6 of chapter 61,
Compiled Statutes, certain powers and duties of notaries
public are enumerated, inclusive of that of administering
oaths and affirmations; and it is further provided: “And
over his signature and official scal certify the perform-
ance of such duties, so exercised and performed under
the provisions of this act, which certificate shall be re-
ceived in all courts of this state as presumptive evidence
of the fact therein certified to.” “An affidavit may be
made in and out of this state, before any person author-
ized to take depositions, and may be authenticated in
the same way.” (Code of Civil Procedure, sec. 371.) Au-
thentication is by the certificate, signature of the officer
in all cases, and official seal, if the officer has one. (Code
of Civil Procedure, sec. 384.) In the opinion in the case
of Bantley v. Finney, 43 Neb. 794, written by RAGAN, C,
wherein there was under consideration an affidavit to
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which the jurat was blank or had not the signature and
seal of the officer, it was, impliedly at least, held that
it was not proved or authenticated, the main point of ad-
judication being that the fact of its being sworn to might
be proved by extrinsic testimony. That the impression
of the seal appeared to the jurat in question in the case
at bar was not alone sufficient. Further proof that the
oath was before the officer to whom the seal belonged
was requisite. The jurat without the signature of the
officer was incomplete and no authentication of the doc-
ument on which it appeared. (Ency. Pl & Pr. 317, 318,
and cases cited.) There was not sufficient proof of the
publication of the notice of the sale. The order of con-
firmation must be reversed and the cause remanded to
the district court for further proceedings.

REVERSED AND REMANDED.

SECURITY ABSTRACT OF TITLE COMPANY ET AL. V. JOHN
H. LONGACRE, ADMINISTRATOR.

FiLep NOVEMBER 3, 1898. No. 8389,

1. Judicial Sales: TITLE: EFFECT OF OPENING DECREE. Setting aside a
decree under the provisions of section 82, Code of Civil Procedure,
upon the application of a non-resident upon whom service was
had of the pendency of the cause by publication, and not other-
wise, does not affect the title to the property, the subject of an
order or judgment sought to be opened, which by it, or in conse-
quence of it, while in force, shall have passed to a purchaser in
good faith; nor can such title be litigated in the action after the
decree is set aside, except possibly when the bona fides of the
purchase is the subject of attack. (Code of Civil Procedure, sec.
82; Citizens State Bank of Council Bluffs v. Haymes, 56 Neb. 394.)

2. : : : ConTRACTS. The mere setting aside of such
a decree in the manner and for the reasons provided in said sec-
tion of the Code does not comply or fulfill the terms of an agree-
ment to secure the deed issued after confirmation, and in com-
pletion of a sale ordered by the judgment to be vacated, and the
property and its title to be settled and fixed in a party to the
agreement.
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3. Abstracts of Title: LIABILITY OF ABSTRACTER. An abstracter of
title is liable to a person for whom he or it has prepared and fur-
nished an abstract of title to property for the damages suffered
by such person in consequence of an omission to notice in the
abstract an incumbrance against, or matter which affects, the
title.

4. A party procured an abstract of title to real estate
of which he contemplated the purchase, and, in reliance on the
completeness and accuracy of the abstract, made the purchase
and, as a part of the consideration, assumed and agreed to pay
the debt secured by a mortgage on the premises. He lost all
that he apparently purchased,—the title, the property, and its
possession,—by a sale, without his knowledge, of the property
under the order of a judgment in a suit whose attachment writ
had been levied tilereon, and of which suit all notice or mention
of the pendency had been omitted from the abstract. After this
occurred the mortgage on the property was foreclosed, and he
was a party to the foreclosure action. He having died prior to
the sale, his administrator allowed a sale of the property under
the decree therein at a sum less than the amount of the mort-
gage debt. Such facts held to furnish no matter of defense for
the abstracter in an action by the administrator for the dam-
ages claimed to have accrued by reason of the defect in the ab-
stract.

5. Rulings on Evidence: AssiIGNMENTS oF ERror. To obtain a review
of the admission of evidence the ruling must be assigned in the
petition in error.

6. Abstracts of Title: DAMAGES. A peremptory instruction to the
jury herein examined, and held not erroneous.

Error from the district court of Douglas county.
Tried below before FERGUSON, J. Affirmed.

I. R. Andrews, H. C. Brome, and Brome, Burnett & Jones,
for plaintiffs in error.

Frick & Dolezal and W. J. Courtright, contra.

HaRrrisox, C. J.

The Security Abstract of Title Company, plaintiff in
error, was during the year 1890 in the business which is
indicated by its name,—that of furnishing abstracts of
title to real estate,—and its place of business was, as
stated in the pleadings, in Douglas county. It had given
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the bond required by law. The other parties impleaded
with it, now co-plaintiffs in error, were the sureties on
the bond. Isaac Longacre, a prospective purchaser of
a portion of a lot in an addition to the city of Omaha,
applied to the company for, and was by it furnished an
abstract of title to the property which he purposed pur-
chasing. TI'rom the abstract there was omitted any
notice, statement, or information of the pendency of an
action against the owner in which attachment process
had been procured to issue and which had been levied
upon said property. The action proceeded to judgment,
and umder an order for such purpose, the attached prop-
erty was sold, and in the due course of the further
progress of the matter the sale was confirmed, a deed
ordered, prepared, executed, and delivered to the pur-
chaser, who took possession of the property. Soon after,
the abstract of title was prepared for Isaac Longacre,
he, as it is alleged in the petition, relying on the ab-
stract for a knowledge of the true condition of the title,
purchased the property and took possession thereof, and
had no notice of the pendency of the suit, the attachment,
and sale, until after the person who bought at the sale
had received a deed from the officer charged with its
making, and had taken possession of the property and
ousted Isaac Longacre, whose possession was by tenant.
Isaac Longacre died subsequent to the occurrences here-
inbefore noted. The exact date of his death is not a ma-
terial fact Lerein, and the defendant in error was duly
appointed adminigtrator of his estate, and instituted this
action against the company and its bondsmen to recover
the damages which it was asserted had ensued from its
negligent performance of the preparation of the abstract
of title to the property ordered by Isaac Longacre. Is-
sues were joined, and a trial thereof resulted favorably
to the claim of the administrator, and of the judgment in
his favor the plaintiffs in error ask a reversal in error
proceedings. '

When Isaac Longacre discovered that the property
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he had been induced to buy in reliance upon the infor-
mation imparted by the abstract.of title, and by or
through a cause which was then existent but all men-
tion of which had been omitted from the abstract, was
lost to him, he notified the company, complained of its
want of care, and threatened suit to recover his damages
unless the property was procured for him and with the
title as shown in the abstract. It was of the defenses
pleaded for the plaintiffs in error that it was agreed that
if the company would cause what was styled in the plea
the “pretended judgment” in the action wherein the
property had been taken and sold under writ of attach-
ment to be vacated, and the sale set aside, Isaac Long-
acre would be satisfied and make no further claim
against the company. For the administrator it is con-
tended that this agreement contained the further ele-
ment that the company should give him renewed poisses-
sion of the property. The party defendant in the suit and
attachment was William 8. Mills, who was a non-resi-
dent, and service in the action was made by publication.
The purchaser of the property at the sale under attach-
ment was Andrew Kiewit. William S. Miils, at the in-
stance and request of the abstract company and through
counsel employed by it, made application as it is pro-
vided in section 82 of the Code may be done by a de-
fendant against whom a judgment or decree has been
rendered on service by publication, and such proceedings
and determinations were had during the course of the
hearing of said application that the judgment was va-
cated and ithe applicant let in to defend. The action was
subsequently dismissed, but this did not fulfill the agree-
ment of the company, as set up in its defense herein, with
Isaac Longacre. It neither restored him his property nor
title thereto. These still remained with Kiewit, the pur-
chaser at the attachment sale. It is of the provisions of

said section 82: “Iut the title to anv nronariv 4+hae snh.
saic sechion Sz: bl the fitle to any property, the sub

ject of the judgment or order sought to be opened, which
by it, or in consequence of it, shall have passed to a pur-

o
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chaser in good faith, shall not be affected by any proceed-
ings under this section.” The disposition of the title ac-
quired by purchase at a sale under a judgment or decree
may not be litigated in the action after the judgment or
decree is set aside, under the provisions of section 82 of
the Code of Civil Procedure, on application of a non-resi-
dent defendant on whom service was made by publica-
tion, unless, possibly, under allegations which attack the
bona fides of the purchase. (Citizens State Bank of Council
Bluffs v. Haymes, 56 Neb. 394.) Trom all this it must
be concluded that if the agreement be conceded or con-
sidered as established as alleged in the answer, there was
no compliance with its requirements by the company.

Another argument for the plaintiffs in error is that if
there could be a recovery, the measure of damages should
have been the amount of the incumbrance, the judgment
in the suit, to enforce which the sale occurred, the suit
being the one of which the omission of mention in the
abstract furnished the basis for the action at bar. This
is not tenable. The sale had been made and confirmed
and deed ordered before the pendency of any action or
existence of attachment or judgment became known to
Isaac Longacre, and he could not have paid the judgment
if he had so wished, for it was then satisfied by the sale.
The proceedings had caused and perfected a title which
destroyed any claim of his to the property or its title.

It appeared that William 8. Mills, while owner of the
property, executed and delivered to the Lombard Invest-
ment Company a mortgage thereon to secure the pay-
ment of his indebtedness to-it in the sum of $1,100, and
that Isaac Longacre bought the real estate subject to
the lien thereby created and assumed the payment
thereof. This indebtedness was not paid at its' maturity
and an action for foreclosure of the mortgage was insti-
tuted and prosecuted to completion, and the sale of the
premises was made under the decree for a sum less than
the mortgage debt. To these proceedings Isaac Long-
acre was a party defendant, duly served, but made no
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appearance nor active defense. It is insisted for plain-
tiffs in error that inasmuch as Isaac Longacre did not
take any active part in and against the foreclosure, did
not stay the sale, and allowed the property to be sold
for less than the mortgage debt, he showed a willingness
and preference to abandon all further claim to it; and
that he suffered it to be sold for a sum below the amount
of the mortgage evidenced that he did not consider it
worth such sum; and the fact that it sold for less than
the amount of the mortgage lien disclosed that it was
worth less than such amount; and Isaac Longacre’s ac-
quiescence in the sale or failure to attempt to save the
property showed that it was not of greater value than
it sold for under the order of sale, and all these things
being true, establish that he suffered no damage by the
act of the abstracter. Of this argument we fail to see,
and cannot acknowledge, the force. Prior to the com-
mencement of the foreclosure, all the real or apparent
right and title of Isaac Longacre in the property had
been divested or destroyed by the sale under the judg-
ment and order of attachment, and by reason thereof the
possession had been taken from him and his right of ac-
tion against the company had acerued. That he might
possibly have been in a sale under the decree of fore-
closure a successful bidder and have obtained a title to
the property shorn of the right or title of the purchaser
at the sale to satisfy the attachment, who was a party
defendant in the suit to foreclose, furnished no defense
for the abstract ecompany; and that he was personally
bound for the payment of the mortgage debt to be
enforced in the foreclosure makes the contention of the
plaintiffs in error no stronger, rather the reverse. If
Isaac Longacre, or his administrator, for he died before
foreclosure sale, had purchased the property thereat, he
would have acquired in an independent transaction the
title to property which the deceased thought he had but
did not get in perfection or as he intended, through the
fault or neglect of the company, and any benefit which
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be derived in the matter could not inure to the company
or destroy or digcharge in whole or in part his cause of
action against it.

An argument is presented relative to the admissibility
of evidence of which it must be said that there was no
assignment of error in the petition, which fact leads to
its not being considered. (Smith v. Auson, 44 Neb. 610.)

The arguments herein were made mainly under an
assignment that the trial court erred in instructing the
jury as it did to return a verdict for the defendant in
error. No points have been presented which in any de-
gree impeach the correctness of such action, and it fol-
lows that it must be approved and the judgment must be

AFFIRMED.
IrvinNg, C., not sitting.

BATES-SMITH INVESTMENT COMPANY V. OSCAR A. SCOTT.
FiLep NOVEMBER 3, 1898. No. 8352,

1. Review: PARTIES: JOINT JUDGMENT. All parties to a joint judg-
ment must be joined in error proceedings therefrom, and a non-
joinder is a fatal defect in the proceedings; but if the objection
is delayed until the final submission of the cause on its merits,
the defect is waived.

2. : : : Jurisprctiox. Where a judgment in terms
is inclusive of and against two parties, in an action in which a
several judgment might have been proper, and of one party so
embraced by the judgment the court had mno jurisdiction, such
judgment may be affirmed as to the one defendant of whom there
was jurisdiction.

3. Cross-Examination: ReviEw. Exclusion of testimony as improper
during cross-examination, examined and adjudged not erroneous.

4. Instructions: REPETITTONS. It is not error to refuse an instruc-
tion, the subject-matter of which is fully covered by one given.

Error from the distriet court of Douglas county.
Tried below before KEYSOR, J. Affirmed.
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Wright & Thomas, for plaintiff in error.
Ed P. Smith and Smith & Shecan, contra.

HARRISON, C. J.

This action was commenced by defendant in error be-
fore a justice of the peace of Douglas county to recover
of the plaintiff in error and Charles E. Bates the sum of
$50, asserted to be his due from them by reason of serv-
ices by him rendered to them under and by virtue of a
contract. In the justice’s court the defendant in error
was accorded a judgment against the company as fol-
lows:

“It is therefore considered by me that the said plain-
tiff recover from the defendant Bates-Smith Investment
Company the sum of ($30) thirty dollars and costs of this
suit herein expended, taxed at $3.60.”

It will be noticed that there is no reference in the
foregoing judgment to Charles E. Bates, his rights, or
the disposition of the action to the extent it was against
him. An appeal for the company was perfected to the
district court, where, in the petition filed and the instruc-
tions of the court to the jury during the trial, the action
was conducted and treated as against the investment
company and Bates. There was no answer for Bates
and no appearance by or for him. The verdict was as
follows: '

“OscAR A. Scort, Plaintiff,
' V.
THE BATES-SMITH INVESTMENT
CoMPANY, Defendant.

“We, the jury duly impaneled and sworn to fry the
issues joined between the said parties, do find for the
said plaintiff, and assess his damages at the sum of
$52.64 (fifty-two and 64-100 dollars).”

The judgment was against the company and Charles T,
Bates and each of them. The company presents the case
in this court for review.
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It is argued for defendant in error that inasmuch as
the judgment was against both Charles E. Bates and the
investment company, and Charles E. Bates has not been
made a party to the error proceedings, there is a defect
of parties which calls for a dismissal of the petition in
error. It is true that it is the rule that in order to secure
a review of a joint judgment in error proceedings to this
court, all persons interested must be made parties. (Polk
v. Covell, 43 Neb. 884; Andres v. Kridler, 42 Neb. T84;
Consaul v. Sheldon, 35 Neb. 247; Curtin v. Atkinson, 36
Neb. 110.) But it has also been held that such defect is
waived if the objection is not made before the submission
of the cause on its merits. In the case at bar no motion
has been made for the dismissal of the proceedings on
the ground of defect of parties. The first mention of it
appears in the brief for defendant in error on the merits,
and is too late to be of any avail. The defect of parties,
if any, must be treated as waived.

It is contended for the plaintiff in error that as there
was no judgment in justice court against Charles E.
Bates, the appeal of the cause to the district court, which
was for the investment company, did not remove the ac-
tion to the appellate court to the extent it was against
‘Bates and involved his rights and liabilities. The court,
at the inception of the action, seems to have considered
the claim a separable one, and in accordance with this
view rendered judgment against the investment company
alone. It is true the justice ignored the other party to
the suit in its adjudication, but to this there was no ob-
jection on the part of any person. The appeal for the
company was perfected, and there is no tenable course
of reasoning from which it can be concluded that Charles
E. Bates was a party to the action during its pendency
and trial in the district court. The district court had no
jurisdiction of. him, and the judgment, to the extent it
was against him, was a nullity. But he is not here com-
plaining. The error proceedings are for the comrpany
which had appealed the action and submitted itself to
the jurisdiction of the court.
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It is contended for the company that a judgment is
an entirety, and if against two or more, and either er-
roneous or void as to one party, and for such reason sub-
ject to be vacated or reversed, the action must be in re-
gard to it as an entirety; that it cannot be good as to one
and bad as to another or others, and will not be so held.
(1 Black, Judgments sec. 211, and cases cited in notes
146, 147; 11 Ency. PL. & Pr. 858, note 1.) The doctrine
of entirety of judgment is one of the common law and
has been pushed to the extreme; but by many courts the
rule has been announced that such a judgment may be
voidable or void as against one defendant, but binding
on another or others in a collateral attack. (1 Black,
Judgments see. 211, note 148; 11 Ency. P1. & Pr. 859, note
2.) 'The weight of authority seems to favor the doctrine
that in appeal or error proceedings such judgment must
be as an entirety affirmed or reversed as to ail parties,
and cannot be severed. (1 Black, Judgments sec. 211, note
151; Ency. PL. & Pr. 859, note 4.) In this state it has been
said: “If a suit be brought against three parties jointly
and severally liable, two of whom only are served, it is
not error to enter judgment against those served and
omit therefrom the other.” The action was upon a note.
There was ‘servic‘e of summons on two, and no service on
the other. Judgment was rendered against the two, and
nothing stated therein relative to the one who was not
served. It was also said in the opinion of this court, to
which it was presented by petition in error: “The judg-
ment was rightly entered against the defendants served.
It wase not error not to make it in form against the de-
fendant who was not served. Judgment affirmed.”
(Bennett v. T'ownsend, 1 Neb. 460.) The matter is the sub-
ject of statutory provision in this state, as follows:
“Judgment may be given for or against one or more of
several plaintiffs and for or against one or more of sev-
eral defendants. It may determine the ultimate rights
of the parties on either side, as between themselves, and
it may grant to the defendant any affirmative relief to
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which it may be entitled. In an action against several
defendants, the court may in its discretion render judg-
ment against one or more of them, leaving the action to
proceed against the others, w henever a several judgment
may be proper.” (Code of Civil Procedure, sec. 429.)
That a judgment against two defendants, of one of whom
the court was without jurisdiction, is void as to the lat-
ter, but of force against the other where its validity is
questioned in another action, see Mercer v. James, 6 Neb.
406, and Council Blujf's Sabmgs Bank v. Griswold, 50 Neb.
¥53; and that this court will, in an action similar to the
one at bar, wherein there are two defendants, one served
with process and the other not, and judgment against
them by the trial court, in error proceedings to this court,
reverse the judgment as to the one not served and affirm
as to the other, see Forbes v. Bringe, 32 Neb. 757. To the
same effect are Kleiber v. People’s R. Co., 17 8. W. Rep.
[Mo.] 946; Gray v. Stuart, 33 Gratt. [Va.] 351; Ricket-
son v. Richardson, 26 Cal. 149; Belkin v. Hill, 53 Mo. 492;
Wood v. Olney, 7 Nev. 109; Saffold v. Navurro, 15 Tex. 76;
Neenan v. City of St. Joseph, 28 8. W. Rep. [Mo.] 963;
Latta v. Visel, 3T Neb. 612; Herbert v. Wortendyke, 49 Neb.
182. It will doubtless be remembered that the party as
to whom the judgment was void is not @ complainant
here. That it was rendered against such defendant can-
not injure or prejudice the other defendant, who is alone
in the prosecution of error, and it may be affirmed as to
‘him.  (Necnan v. City of St. Joseph, supra; State v. Tate,
109 Mo. 269, 18 S. W. Rep. 1088, and cases cited and re-
viewed; Bcnmcck v. Cook, 110 Mo. 183, 19 S. W. Rep. 642;
1 Black, Judgments sec. 211.)

It is of the assignments of error that the court ex-
cluded certain testimony sought to be elicited from a
witness,—one J. 8. Bryant—during his cross-examina-
tion. The objection interposed was that it was improper
cross-examination. The objection was well taken; hence
it was not error to sustain it and exclude the testimony
at that time.
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It is further argued that the trial court committed
error in the refusal to give to the jury an instruction
tendered and requested for the plaintiff in error. It
suffices to say that the relevant and material subject-
matter of this instruction was covered by one given by
the court on its motion, and it was not error to refuse to
repeat it.

Charles E. Bates has not complained of his inclusion in
terms in the judgment, and no action need be taken as to
him or his rights. It follows from what has been said
herein that the judgment as to plaintiff in error will be

AFFIRMED,

W. W. HARE, APPELLANT, V. DAVID C. HOOPER,
APPELLEE.

Frep NOVEMBER 3, 1898. No. 8407,

1. Usury: PRINCIPAL AND AGENT. If an agent, for the purpose of
making loans of money, exacts, directly or indirectly, for its use
interest in excess of the legal rate, the transaction will be
usurious.

: EVIDENCE. The evidence herein held to sustain a finding
that the contract evidenced by the instruments in suit was
tainted with usury.

APPEAL from the district court of Deuel county.
Heard below before NevVILLE, J. Affirmed.

Hoagland & Hoagland, for appellant.
James H. Hooper and Wilcox & Halligan, contra.

Harrison, C. J.

The plaintiff instituted this action in the districl court
of Deuel county to effect the ﬁore«cllosure of a real estate
mortgage, and from a decree in which was recognized
and allowed the force and sufficiency of the plea and
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proof of usury in the contract from which originated the
indebtedness, the payment of which the mortgage in suit
was given to secure, has appealed to this court.

The sole contention is that the evidence was insuffi-
cient to support the finding of the usurious nature of
the said contract. The only portion of the plea of the
appellee which could be determined to be of force, if
any, was of a payment of the sum of §9, to a person who,
it was alleged, figured in the transaction of a loan of
money by appellant to appellee, evidenced by a promis-
sory note, and its security by the mortgage sought to be
foreclosed as agent for the appellant, and who, it was
further pleaded, exacted, or received, such amount of
$9 as a bonus or commission for his services in the mat-
ter. The evidence disclosed that the appellee wrote ap-
pellant and solicited a loan, and was in a letter in answer
to his application referred by appellant to one Van Mar-
ter, a resident of Deuel county, to whom it was stated
was submitted for approval or disapproval applications
to appellant for loans. Appellee saw Van Marter and
the loan wuais procured, the party last named acting for

the lender. The interest provided for in the note which
 was taken was at ten per cent per annum, the highest
legal rate, and the appellee paid for recording the mort-
gage, for an abstract, for draughting the papers, a no-
tary’s fees and a bonus or commission of $9. A draft
or check was forwarded by appellant to Van Marter for
the full amount of the loan, $300, payable to the bor-
- rower, and from it the amounts of the fees and commis-
sion were taken and the balance paid to appellee. The
exact methods pursued in the transaction need not be set
out here at length., Suffice it to say that they were effect-
ive of the purposes for which they were employed.

A thorough examination of all the evidence convinces
us that there was sufficient to sustain the finding of the
trial court that Van Marter acted in the matter for the
lender, and his acts constituted the contract usurious
within the doctrine of this court on the subject. “It is

35
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a settled rule of this court that if an agent, intrusted
with the business of loaning money, exacts for its wse,
either directly or indirectly, interest in excess of the
legal rate, the transaction will be adjudged usurious.”
(Courtnay v. Price, 12 Neb. 188; Clency v. Eberhardt, 8 Neb.
423; Olmsted v. New Ingland Mortgage Seceurity Co., 11
Neb. 487; Anderson v. Vallery, 39 Neb. 626; New Lingland
Mortgage Sccurity Co. v. Hendrickson, 13 Neb, 157.) 1t fol-
lows that the decree of the district court must be

AFFIRMED.

AMERICAN FFIRE INSURANCE COMPANY OF PHILADELPHIA
v. HARVEY LANDFARE ET AL.

FIiLED NOVEMBER 3, 1898. No. 8369.

[

. Petition: CoNSTRUCTION. A petition, when assailed for the first
time after judgment, will be sustained if the averments therein
constitute a cause of action, even though informally or indefi-
mitely stated.

9. Insurance: OWNERSHIP OF PROPERTY: EVIDENCE. Policy of fire in-
surance is prima facic an admission by the insurer of the title or
ownership of the insured to the property covered by the policy.

8. Deeds: ACCEPTANCE: EVIDENCE. The introduction in evidence of a
recorded deed by the grantee mentioned therein in support of
his claim of title to the property is sufficient to establish his ac-
ceptance of such deed.

4, Evidence: NEWSPAPERS: KNOWLEDGE OF CONTENTS: PRESUMPTIONS.
One is not bound to know at his peril all that is contained in a
newspaper to which he is a subscriber. He is chargeable with
knowledge of all matters contained in such publication which he
has seen or read, as well as all matters of advertisements pub-
lished in such newspaper in obedience to some statute or legal
order, and which the law has made conclusive of his rights
whether he ever knew it or not.

5. : H : . Proof of the publication in a news-
paper as an item of news of the giving of a mortgage upon cer-
tain real estate is alone insufficient to establish that a particular
subseriber had actual knowledge of the existence of such mort-
gage.

. Evidence Upon Issue Withdrawn from Jury: REVIEwW. Error can-
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