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Bettman v. McConnell.

L. BerrMAN & COMPANY V. JouN L. McCONNELL.
FiLEDp Junt 9,1898. No. 8142.

Landlord and Tenant: PAYMENT ¥oR HEAT: LEAsE: EVIDENCE. In an
dction by a landlord against his tenant to recover for heating
the demised premises, the lease being silent as to the landlord’s
duties in that respect, evidence set out in the opinion held to
tend to show that payment for the heat was included in the
rent reserved, and that it was error to peremptorily instruct the
jury to find for the plaintiff.

ERROR from the district court of Lancaster county.
Tried below before TIBBETS, J. Reversed.

Stevens & Cochran, for plaintiffs in error.

Edwin M. Lamb and Ralph E. Johnson, contra.

Irving, C.

John L. McConnell leased to L. Bettman & Co. a store-
room and basement and two upper rooms in a building in
Lincoln, owned by McConnell, for a term of two years
from February 1, 1892. After the term expired he
brought this suit to recover for steam heat furnished by
him,under an express contract that Bettman & Co. should
pay for the same at the rate of $250 per year. Bettman
& Co. denied the contract and claimed that the rooms
occupied by them were to be heated by McConnell with-
out charge, except as the value might be included in the
rent. The court at first submitted the case to the jury,
but later gave a peremptory instruction requiring a ver-
dict for the plaintiff for the amount claimed. The giv-
ing of this instruction is assigned as error.

The lease reserved a rent of $240 per month, and made’
no reference to the heating of the rooms, except that the
lessees covenanted to keep in repair the gas pipes, water
pipes, and steam pipes. There was an express provision
that the lessees should pay for water used. The evi-
dence showed that the building contained many rooms
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besides those leased to defendants; that there was a sin-
gle steam heating apparatus with connections for heat-
ing the whole building; that this apparatus was main-
tained by plaintiff; that when the lease was made the
rooms were being heated from this apparatus, and noth-
ing was then said on the subject. There is evidence
tending to show that there were no flues connecting the
demised premises with the chimneys so that they could
be heated otherwise; that the rent was paid monthly for
the whole term, without any demand for pay for the
heating or any suggestion that payment was expected,
and that no such suggestion was made until after the
lease expired; that the steam was turned on when the
term began, and that defendants had no control there-
over and no means of disconnecting the pipes or discon-
tinuing the use of the steam. There was also evidence
tending to prove a local custom for the landlord to fur-
nish steam heat under similar circumstances. Plain-
tiff’s testimony as to an express contract after the lease
was made was squarely contradicted. We think the
court erred in directing a verdict. It was not a question
of contradicting the written contract. The written con-
tract was silent. The plaintiff himself relied on extrin-
sic evidence. The evidence was conflicting as to an
express contract, and if it be assumed that the petition
justified a recovery on an implied assumpsit, certainly
the evidence referred to tended to rebut any presumption
from the furnishing of the heat, that pay therefor beyond
the rent reserved was expected, or in good conscience
due. .
REVERSED AND REMANDED.
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Kendall v. Garneau.

1)

Lo

Burxey J. KEXDALL V. JOSEPH (FARNEAU, JR.

FiLED JUXE 9, 1898. No. 8150.

. Statutes: CoNSTRUCTION OF LANGUAGE: PRESUMPTION. When the

legislature, in a statute, employs language which has elsewhere
received a fairly well settled construction, it will be presumed
that such construction was in the contemplation of the legis-
lature, and expresses the true meaning.

Statute of Frauds: VERBAL AGREEMENTS: PERFORMANCE. That

portion of our statute of frauds which brings within its inhi-
bition verbal or unsubscribed agreements which by their terms
are not to be performed within one year from the time of making
does not extend to agreements wholly pe1formed on one side
within the year.

Whether there is ground for a distinction
bet\\ een executory contracts contemplating performance on one
side within a year, and contracts actually executed on one side
within that time, quare.

. Unsubscribed Deed: CovENANT T0O PAY MORTGAGE. The grantee

in a deed, although he does not subscribe the same, is bound by
a covenant to pay a mortgage not due for more than a year after
the delivery of the deed. Racax, C,, dissenting.

Review: ORDER REMANDING CAUSE: DISREGARDING STIPULATION.

The parties had stipulated that if a judgment for the defendant
should be reversed, this court should render judgment for a
stipulated amount in favor of plaintift. It being made to appear
that subsequent proceedings had been had which might in whole
or in part avoid the obligations of the stipulation, the court re-
fused to enter judgment according to the stipulation, and re-
manded the case that the district court might hear and deter-
mine the questions so suggested.

ErrOr from the district court of Douglas county.

Tried below before BLAIR, J. Reversed.

Albert Swartzlander, for plaintiff in error.
Joel W. West and H. J. Davis, contra.

IRVINE, C.

Kendall, in his amended petition against Garneau,

alleged that December 11, 1890, the Patrick Land Com-
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pany sold and conveyed to Charles I'. Mullin twenty-four
lots of land, and that to secure the purchase-money Mul-
lin that day made and delivered to the land company his
twenty-four promissory notes, each payable December
11, 1893, each for $600, and each secured by a mortgage
on one of the lots; that these notes had become the prop-
erty of the plaintiff; that February 23, 1891, Mullin con-
veyed said lots to Garneau by deed-poll, incorporated in
the petition, containing the following covenant: “Subject
to incumbrances amounting to $14,400, which the said
Joseph Garneau, Jr., hereby assumes and agrees to pay,
and the interest thereon from December 11, 1890.” It
was further alleged that the incumbrances mentioned in
said covenant were the mortgages securing plaintiff’s
notes, and that said notes were due and unpaid. Judg-
ment was prayed for their amount. A general demurrer
to this petition was sustained and 2 judgment of dismis-
sal entered.

It will be observed that the notes were not payable for
more than one year after the conveyvance to Garneau,
and that that deed was not subscribed by the grantee.
The question raised by the demurrer is whether such a
transaction is within the first subdivision of section 8,
chapter 32, Compiled Statutes, which provides: “In the
following cases every agreement shall be void unless
such agreement, or some note or memorandum thereof,
be in writing, and subscribed by the party to be charged
therewith: First—Every agreement that by its terms is
not to be performed within one year from the making
thereof.” It is contended that the liability of the
grantee under similar circumstances has been settled by
repeated adjudications. An examination of the cases
will disclose that the propositions so. far decided have
been that a third person for whose benefit a promise is
made may sue thereon, although he be not a party to the
consideration; and that such a promise is a principal un-
dertaking, and so not within that provision of the statute
of frauds which requires a writing in order to charge
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one on a promise to answer for the debt, default, or mis-
doings of another. In some cases it affirmatively ap-
pears that the debt became due or that it was in terms
payable within the year. In only one does the contrary
appear, and in none has the provision we are now called
upon to consider been invoked, or its application con-
sidered. In ascertaining whether this provision applies,
the determining question is whether the statute contem-
plates an agreement which by its terms is not to be com-
pleted within the year, or only those which are not to be
performed on either side within that period. It the
latter, it is not here applicable, because the conveyance
was made at once and only payment by the promisor was
postponed beyond the year.

Were we at liberty to base our construction upon what
seems the natural and ordinary meaning of the language
employed, the solution ought not to be difficult. As
stated by Lord Ellenborough in Boydell v. Drummond, 11
East [Eng.] 142, “performed” means completely per-
formed. It means done, not begun or half done. The
policy of the statute was to prevent the evidence of such
contracts from resting in the uncertain memory of wit-
nesses for so long a time. A half performance would
not satisfy this object. But the language of the statute
is not altogether certain, and we have, from another rule
of construction, a guide to the intent of the legislature.
Our statute was first enacted in 1856. (Session Laws, ch.
33) It was rve-enacted in 1864. (Session Laws, p. 70.)
From its closely following in the main the statute of
Charles II, and from the changing of some words which
had created difficulty in the construction of that statute,
and the addition of certain sections rendering explicit
matters which were left by the English statute in doubt,
it is quite evident that it was carefully prepared,
with a view to the many decisions construing the origi-
nal act and the earlier American acts founded thereon.
If the words used had at the time received a settled con-
struction, we must presume that the legislature adopted
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them in that sense. Boydell v. Drummond was decided in
1809. One of the questions in that case was whether an
agreement was within the statute if its performance was
to be commenced on both sides within the year. The
court held that it was. To the writer’s mind the reasons
for holding that a part performance does not take the
case out of the statute apply with equal force to a con-
tract wholly performed on one side but unperformed on
the other. Nevertheless it was in the course of the argu-
nment suggested by Lord Ellenborough that if there was
complete performance on one side, and nothing remitted
beyond the year except payment of the consideration, the
statute would not apply. This chance suggestion, in ar-
gument of an idea apparently removed by final considera-
tion of the case, was seized upon later and made the
basis of one or more obiter dicte. Iinally, in 1832, the
doctrine was announced, in a case directly involving the
(uestion, that the statute refers only to agreements not
to be performed on either side within the year. (Donellan
v. Read, 3 B. & Ad. [Eng.] 899.) The reason there given
is solely ab inconvenienti and fallacious. The case is sup-
posed of a sale of goods to be paid for in thirteen months,
and it is said that the law could not intend that the
vendee should so get the goods and evade payment. The
court failed to perceive that although the special con-
tract would fail there could be a recovery on a quantwn
valebant.  Moreover, the statute is founded on public
policy, and contemplates that individuals must and shall
suffer if they neglect to comply with its simple require-
ments. Downellun ¢v. Read was doubted in Souch v. Straw-
bridge, 2 M. G. & 8. [Eng.] 808, in 1848, but was followed
in Cherry v. Heming, 4 Exch. [Eng.] 631, and other cases.
In 1886 the doctrine was disapproved, but was considered
to be too firmly established to be departed from. (M iles v.
New Zealand Co., 32 L. R. Ch. D. [Eng.] 266.)

When our statute was first enacted the doctrine of
Dounellan v. Read had been adopted in Maine (Holbrook ».
Armstrony, 10 Me. 31), in Alabama (Ruke v. Pope, T Ala,
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161), in Georgia (Johnson v. Watson, 1 Kelly 348), in South
Carolina (Bates v. Moore, 2 Bailey 614), in Missouri (Blan-
fon v. Knox, 3 Mo. 343), and in Maryland (Ellicott v. Turner,
4 Md. 476). It had then been disapproved in only two
states—in New York (Broadwell v. Getman, 2 Den. 87), and
in Vermont (Pierce v. Paine, 28 Vt. 34). Prior to its re-
enactment in 1864 the English rule had been followed
in New Jersey (Berry v. Doremus, 30 N. J. Law 399). It
was again re-enacted as a part of the Revised Statutes
in 1866, and had in the meantime received a construc-
tion like that put upon it in England in New Hampsbire
(Perkins v. Clay, 54 N. H. 518, overruling an earlier case
to the contrary), and in Illinois in a case just like that
before us (Curtis v. Sage, 35 Il 22). By a course of de-
cisions Indiana and Wisconsin had committed them-
selves also to the English construction. (See cases cited
in Wolke v. Fleming, 103 Ind. 103, and Grace v. Lynch, 30
Wis. 166). Massachusetts had, however, in 1864, adopted
the view previously expressed in New York and Vermont.
(Marcy v. Marcy, 9 Allen 8) The cases since the last
enactment of our statute are not of similar importance,
but it may be said that the following later cases enforce
the English rule: Smalley v. Greene, 52 Ta. 241; Dant v.
Head, 90 Ky. 255; Durfee v. O’Brien, 16 R. 1. 213; Seddon
. Rosenbaum, 85 Va. 928; Atchison, T. & 8. F. R. Co. v.
Inglish, 38 Kan. 110. The other view has received an im-
plied support from Judge Toulmin in Warner v. Tezas &
P. R. Co., 54 Ted. Rep. 822. It will thus be seen that at
the time of the first adoption of our statute the almost
uniform current of authority was in accord with Donellan
v. Read, and that the later decisions have not tended to
very materially reduce that preponderance. There are,
it is true, some slight variations in the language of differ-
ent statutes, but nothing of any logical force in control-
ling the construction in this respect. We think it must
be said that the words of our statute had received such
a settled construction that our legislature in enacting
them, and in twice re-enacting them, intended that that
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construction should be placed upon them. In the recent
case of Bloomfield State Bank v. Miller, 55 Neb. 243, we
expressed our disapproval of the former tendency of
courts to evade the statute of frauds, and refused to give
effect to the English doctrine of an equitable mortgage by
deposit of title deeds, in part because such a mortgage is
opposed to the letter and the spirit of the statute; but
in that respect the language of the statute is most ex-
plicit, and the English rule had been repudiated by all
the well-considered cases in the United States, so that
there was no presumption that our legislature had in-
tended to give effect to such equitable mortgages. We
here adopt the English rule, not as being a correct con-
struction of their statute, but because we are convinced
that in the light of history it is the comnstruction which
our legislature intended should be adopted. Before
leaving the subject it may be well to say that some of the
cases imply a distinction as between contracts merely
contemplating performance on.one side within the year,
and those where performance has actually taken place
on the omne side within that period, and the action
brought after such performance. Whether there is
ground for such distinction we need not here consider,
and do not decide, because in this case there had been
actual as well as contemplated performance.

In the district court there was a stipulation whereby
the parties in effect agreed to rest, the plaintiff on his
amended petition and the defendant on his demurrer,
and in the event of reversal by this court that judgment
should be entered for the plaintiff for an amount stipu-
lated. Recently there has been filed here a transcript
of proceedings in the United States circuit court for this
district, whereby it appears that pending these proceed-
ings the land has been sold under decree foreclosing the
mortgages, and that part of the debt has been by the
plaintiff so realized. We are asked by the plaintiff to
enter judgment under the stipulation, giving credit for
the amount shown to have been so realized. The defend-
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ant, on the other hand, insists that the foreclosure was
a violation of the stipulation and released the defendant
from its obligations. The transcript of a court over
which this has no control or supervision is merely evi-
dence, and as such is not relevant to any issue before us.
If the proceedings in the federal court have any effect on
the rights of the parties in this case, they should be as-
serted by supplemental pleadings, as facts arising since
the action was begun and the stipulation was made, and
the district court is the proper place for such original
proceedings. We will not enter judgment as prayed, but
remand the case to the district court for further proceed-
ings not inconsistent with this opinion.

REVERSED AND REMANDED.

FIRST NATIONAL BANK OF OMAHA, APPELLEE, V. EMMA
GOODMAN, APPELLANT.*

FiLep JUNE 9, 1898. No. 8636.

1. Sufficiency of Evidence. In a civil action a preponderance of the
evidence proves any issue.

2. Pledge: LirE INSURANCE PoLICIES: HUSBAND AND WIFE: EVIDENCE.
Evidence examined, and held to sustain a finding that policies
of insurance in favor of a wife on the life of her husband, admit-
ted to have been by her pledged for his debt, had been deposited
as a continuing security and were not discharged by granting
him extensions.

APPEAL from the district court of Douglas county.
Heard below before KEYSOR, J. Affirmed.

Isaac Adams and George W. Doane, for appellant.

J. M. Wooliworth and Congdon & Parish, contra.

*Rehearing allowed. See case next following.,
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IrvINE, C.

Charles I'. Goodman entered into business in Omaha
in 1868 as a druggist. The business prospered and was
extended until it embraced a wholesale drug store. In
1887 the wholesale store was sold and the retail business
was continued. I'or some years prior to the events creat-
ing this controversy it was conducted by a corporation
known as the Goodman Drug Company, Mr. (foodman
owning all the stock except a few shares which were held
by members of his family. Mr. Goodman also became
interested in the Omaha Brick & Terra Cotta Company
and the Grandview Brick Company, corporations whose
business is indicated by their titles, and quite largely in
real estate. Except for a period prior to 1883 Mr. Good-
man conducted his banking business with the First Na-
tional Bank, and seems to have been practically all the
time a large borrower on behalf of himself and the cor-
porations in which he was intervested. The debt was rep-
resented by divers notes, made from time to time, and at
their maturity paid or renewed, apparently at Mr. Good-
man’s volition. In 1887 the debt amounted to $47,500.
Barly in that year, from the proceeds of the sale of the
wholesale store, it was entirely paid. Before the close of
1887 Mr. Goodman began to borrow again, and the in-
debtedness gradually increased until 1890, when it was
almost $63,000. It was subsequently reduced to $39,000,
but grew again until it reached, in 1892, $45,000. The
foregoing facts are important in showing that, instead
of occasional single loans, paid at maturity, Mr. Good-
man’s debts to the bank arose out of a constant series of
transactions, the amount fluctuating, but the distinct
affairs merging in a continuous course of dealing, under-
stood by both parties in that light. The debt in 1892
was made up of several notes—individual notes of Good-
man, notes of the drug company with Goodman as joint
maker, and notes of the brick company to Goodman and
another and by them indorsed to the bank. The only se-
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curity then held by the bank was Goodman’s stock in the
drug company, which had been pledged as a general
cover. In 1892 Mr. Kountze, the president of the bank,
asked Mr. Goodman to reduce his indebtedness or secure
it. Mr. Goodman informed Mr. Kountze that he held
much unincumbered land, and also life insurance policies
to the amount of $45,000; that when the bank should de-
sire it he would mortgage the lJand and assign the poli-
cies. Thereupon the bank continued its policy of renew-
ing his notes. In December, 1892, one of the mnotes
maturing, Mr. Kountze again requested security. Mr.
Goodman said he did not wish to give it at that time, but
repeated his promise to give it upon demand, and renew-
als were again granted. Mr. Goodman was then endeayv-
oring to obtain a loan on his real estate which would en-
able him to discharge his existing debts. February 20,
1893, a note again maturing, a demand was made for the
promised securities, and Mr. Goodman promised to bring
to the bank a memorandum of his land, his certificates
of stock in the brick company, and the policies of insur-
ance. Certain notes then maturing or past due were
then renewed. At this interview Mr. Goodman asked
what the bank would do as to renewing paper if security
were given, and Mr. Kountze answered that the bank
would carry the paper along as it had been doing, renew-

ing for periods of sixty or ninety days, as long as the se- '
curities were satisfactory and the condition of the bank
and general financial conditions should allow. Mr.
Goodmar then said that he might need further moneys,
and Mr. Kountze said that in case of emergency the bank
would aid him. Soon after this, and prior to March 1,
Mr. Goodman brought in the instruments, and it was then
discovered that Mrs. Goodman was the beneficiary of
every policy. The bank took steps to ascertain how in
that condition the assignments could be perfected, and
found that policies to the amount of $13,000 were in com-
panies which permitted no assignments. Forms of as-
signments of the remaining policies were prepared ac-
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cording to the requirements of the companies issuing
them. March 1 a loan of $2,000 was made by discount of
a note of the brick company, and Mr. Kountze then drew
up, at Mr. Goodman’s request, an instrument which the
latter signed, reciting a pledge of the life insurance poli-
cies, and directing the bank, in the event of its applying
their proceeds to his debt, to deliver the stocks pledged,
after satisfying the debt, to Mrs. Goodman. This instru-
ment contained the following by way of recital: “The
money arising from said policies when collected shall
apply on any indebtedness of C. I'. Goodman or the Good-
man Drug Company to said bank.” Mr. Kountze about
this time drew up a mortgage of the land listed by Mr.
Goodman, conditioned in broad terms to secure existing
and future indebtedness and renewals. On the nworning
of March 8 Mrs. Goodman went to Mr. Goodman’s place
of business and was there met by Mr. Grates, the assistant
cashier of the bank, and by Mr. Bexton, its collection
clerk, who was also a notary public, Mr. Gates bearing
with him the mortgage and the assignments of the poli-
cies. Without any inquiry or conversation with refer-
ence to the nature of the contract Mrs. Goodman then
signed the assignments and signed and acknowledged
the mortgage, and Mr. Gates took them back to the bank,
where they were retained. Subsequently all the notes,
except one, were extended by the payment and receipt of
interest in advance, such payments being indorsed on
the notes. Later in 1893 other notes were made. One
of these was secured by mortgage on land in Lancaster
county, conditioned also as a continuing security for all
indebtedness, Mrs. Goodman joining in its execution.
Part of the proceeds of these later notes went to the pay-
ment of Mr. Goodman’s individual overdrafts, part to the
payment of taxes, chiefly on the mortgaged land, and
the remainder was indorsed as payments on some of the
old notes. On a date not disclosed by the printed ab-
stract on which the case is submitted, but stated to be
January 4, 1895, the bank brought this suit to foreclose
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the mortgages and subject the stocks to the payment of
the debt. The petition alleged the pledge of the policies,
but asked no relief as to them. Mrs. Goodman was made
a party apparently solely to bar dower in the land.
January 11, 1895, Mr. Goodman died. Mrs. Goodman
was made executrix of his will. The bank collected the
life insurance, applied it to the notes then held by it, and
presented, proved, and caused to be allowed its claim
against the estate for the amount of the debt, less the
proceeds of the policies. In the probate proceedings no
objection was interposed by Mrs. Goodman to such appli-
cation. She, however, began suit at law to recover the
proceeds of the policies, but afterwards dismissed that
suit without prejudice. In the meantime the bank, by
supplemental petition in this case, had set up the death
of Goodman, its collection of the life insurance and its
application to the debt, and asked to have its right to so
apply it adjudicated. Mrs. Goodman by her answer set
up in effect three defenses: want of consideration, undue
influence, and discharge of the securities by extending
the time of payment of the notes. The court found gen-
erally for the plaintiff, and found specially, also for the
plaintiff, as to the defenses of undue influence and want
of consideration. It is contended that the general find-
ing was insufficient to cover the issues as to discharge,
but we think otherwise. The decree directed that the
land be first sold, then the stocks; set aside the applica-
tion made of the insurance, and directed that it be held
by the bank at interest at the rate the notes bore, and ap-
plied if necessary to the debt after the other security
should be exhausted, the surplus to be paid to Mrs. Good-
man. Mrs. Goodman appeals.

The case as presented is peculiar in this, that counsel
almost agree as to the law, and there is no material con-
flict in the evidence, yet the solution of the case is by no
means simple or free from difficulty. It depends upon
inferences from established facts. It is conceded that
the evidence sustains the findings so far as regards the
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defense of undue influence. It would hardly be con-
tended, in the face of the decisions of this court, that the
extension of the existing debt of the husbhand is not a
sufficient consideration for the pledge of the wife’s prop-
erty; but it is contended, and the appeal rests on that
contention, that the pledge of the policies was only for
the security of the existing debt and in the form it then
bore, and that the subsequent extensions discharged the
pledge.

On this phase of the case it is asserted by the appellant,
and conceded by the appellee, that the following propo-
sitions are sound: (1.) The relations of Mrs. Goodman to
the bank were those of pledgor and pledgee. (2.) Her
relations to the bank with reference to the property were
also those of surety and creditor. (3.) In case of any
change in the rights existing between principal and cred-
itor, property of a third person, pledged for the debt, is
discharged, unless the owner consent to the change. (4.)
It is only by virtue of a special agreement that a pledge
operates as a continuing security. (5.) Acceptance of
interest in advance presumptively constitutes an exten-
sion of time of payment. A recognition of these princi-
ples narrows the controversy to this question: Was the
contract between Mrs. Goodman and the bank one for a
pledge by way of continuing security, or a pledge for spe-
cific notes? The question is one of fact alone. It is
conceded that a pledge for some purpose was intended
and actually made, so that no questions arising out of the
appellant’s status as a feme covert ave involved. Her acts
and her obligations, in ascertaining the particular nature
of the contract, are to be judged as if she were a man or
a single woman. Notwithstanding the general rule for
the comnstruction of contracts of suretyship, there is fair
ground for the argument that when the written contract
is on its face one for the absolute transfer of property, as
were these assignments, the burden should devolve on
the grantor to limit the effect of the apparently absolute
conveyance. But we regard the concession of the fourth
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proposition of those just stated as equivalent to an as-
sumption by the plaintiff of the burden of proving that
the pledge was by way of continuing security. To get a
proper view of the facts it is first necessary to learn the
nature of Mr. Goodman’s contract with the bank. IFrom
what has been stated it appears beyond all question that
by him and the bank it was understood and intended that
the policies, like the stock and the mortgages, should
operate as a continuing security and a general cover.
Indeed, it is evident that Mr. Goodman’s main purpose
in complying with the demands of the bank was to ob-
tain extensions and further credit. While he hoped to
obtain a loan on the security of his land, he had been
compelled to obtain extensions while seeking the new
loan, and he must have been convinced by the time the
securities were given that there was no immediate pros-
pect of his so obtaining means to pay the bank, and that
with notes maturing from time to time at short intervals,

further extensions and further credits were necessary.
To learn Mrs. Goodman’s position a further statement
of facts is essential. The pol.cies had never been in her
possession. Mr. Goodman had. always retained them
and paid the premiums. The relations of Mr. Goodman
and his wife had always been those of affection and con-.
fidence. Mrs. Goodman occupied herself with her do-
mestic duties and neither knew nor cared to know much
of Mr. Goodman’s business affairs. She knew, never-
theless, that he was in debt to the bank and was in finan-
cial difficulty. About March 1, 1893, Mr. Goodman told
her that Mr. Kountze wanted him to assign his life in-
surance “for his indebtedness;’ that Mr. Goodman
thought he would have to do so to keep Mr. Kountze quiet
until he could make a loan and pay the bank; that Mrs.
Goodman need not fear, it would all come back to her.
Mrs. Goodman said that she did not think it was right for
her to do it or for Mr. Kountze to ask it. Mr. Goodman
said it was only for a short time. Nothing further vras
said until the morning of March 8 Mr. Goodman then
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asked her to come down that morning and sign the papers.
She said she did not want to do so, and that if she were
asked if she was willing she could not answer that she
was. Mr. Goodman said: “Ob, Emma, you must not do
that,” meaning she must not say she was not willing.
She made no further protest, but went to Mr. Goodman’s
office as requested, where, as already stated, she exe-
cuted the mortgage and assignments without any conver-
sation on the subject. The foregoing is' from Mrs.
Goodman’s testimony. In addition one of her answers
in direct examination is significant as well as touching.
She was asked who presented the papers for her to sign,
and answered: “I think it was Mr. Gates. I think that
was the name. I think it was; I would not be positive.
Mr. Goodman introduced me to him, but my feelings were
such that I did not care whether he had any name.”
She further testified that she understood the purpose of
the assignments, and in three different places she de-
scribes that purpose as securing “Mr. Goodman’s indebt-
ness at the bank.” It will be remembered that both
mortgages executed by her plainly expressed their object
as a continuing security; but much of the probative force
of this fact is destroyed by Mrs. Goodman’s testimony
that she did not read the assignments before signing
them. Very probably she did not read the mortgages.
Studying the foregoing facts, together with all the cir-
cumstances, we are led to the conclusion that Mrs. Good-
man did not concern herself as te the character of the
pledge or the nature of the debt. She realized that she
was pledging a provision which Mr. Goodman had made
for her, for the satisfaction of his debt to the bank; that
she was thereby placing in jeopardy what might be her
only resource in case of widowhood. She did not wish
to do so, she protested to her husband against doing 80,
but yielded to his persuasion and assurance that she
would regain the policies. She complied with his wishes
finally to the full extent of the phrase. There is hardly
enough to warrant the inference that she knew that his
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purpose was to obtain further extensions in the technical
sense, but she certainly knew that the object was to post-
pone in some way the day of settlement with the bank.
There is nothing whatever to indicate that she knew how
the debt was represented or that she intended to secure
the specific notes then outstanding and no more. If she
thought of the matter at all she would know that such a
specific pledge for a short time would almost certainly
sacrifice the policies. Her reluctance was to part with
the policies at all. Having consented to part with them,
she did so according to her husband’s wishes, to fulfill
his promises and to accomplish his purposes. His pur-
pose was to obtain further extensjions. Her mind and
her acts must be read in this light. When she yielded
to his importunings it was evidently by making his un-
dertakings her own.

In this connection it is argued that the law requires
something more than a preponderance of the evidence to
establish a continuing pledge. Authorities to that effect
are cited. Several cases say that such an intention must
be clearly expressed. A text-book (Baylies’ Sureties and
Guarantors p. 7, note 1) is cited to the proposition that a
guaranty will not be construed as continuing “unless
the intention of the parties is so clearly manifested as not
to admit of a reasonable doubt.” The incorporation of
this phrase, borrowed from the criminal law, into a state-
ment of evidence in civil cases, is not, as might be sup-
posed, the reckless statement of a text-writer, but has a
certain sanetion in the reports. The language was used
by the editors of the American Leading Cases (vol. 2, p.
33) in a note to Lent v. Padelford, citing cases not support-
ing the statement. In Birdsall v. Heacock, 32 O. St. 177,
the court announced at the beginning of the opinion that
such a contract should be construed according to the
same rules as any other, and proceeded upon that theory,
but unfortunately quoted, with apparent approval, near
the end of the opinion, the foregoing language, citing the
American Leading Cases. Mr. Baylies quoted Messrs

31
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Hare & Wallace’s note, with its citations, verbatim, it
having obtained from Birdsall v. Heacock a sort of ex post
facto judicial sanction. Somewhat similar loose lan-
guage with regard to the degree of proof has been used in
other connections in obiter dicta, and has found its way
into some cases in our reports; but this court, when the
question was directly presented, took occasion to disap-
prove such statements and to announce that a prepon-
derance of the evidence proves an issue in any civil case.
(Stevens v. Carson, 30 Neb. 544; McEvony v. Rowland, 43
Neb. 97; Wylie v. Charlton, 43 Neb. 840.) The more reas-
onable, the more obvious, the more probably true con-
struction of this contract accords with the finding of the
trial court. In a civil case we are not at liberty to reject
the more reasonable, the more obvious, the more prob-
ably true view of the evidence, and accept the less reas-
onable and the less probable, because of any technical
rule of proof by which the latter is fortified. Nor may we
reject the more reasonable and the more probable from
sentiment of sympathy, which, if it could have sway,
would here exert a strong influence in favor of the appel-
lant.
ATFIRMED.

FirsT NATIONAL BANK OF OMAHA, APPELLEE, V. EMMA
G OODMAN, APPELLANT.*

FiLEp DECEMERER 22, 1898. No. 8636.

1. Liability of Surety. A surety is entitled to stand upon the strict
terms of his contract. He is bound only to the extent and in the
manner pointed out in his obligation.

2. : ALTERATION OF CoNTRrACT. If the contract of a surety be
altered without his consent, it ceases to be his contract, and he
is no longer bound to its performance.

3. : CONSTRUCTION OF CONTRACT. But in ascertaining the extent

to which a surety has become obligated, unreasonable and over-
strained constructions are not to be resorted to. The contract
of suretyship, like every other agreement, is to be given a fair

*Rehearing allowed January 5, 1899,
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and reasonable mtelpletatlon in accordance with established
rules, with a view of determining upou what proposition the
minds of the contracting parties have met in the same intention.

4. Pledge by Wife to Secure Husband’s Debt: FURTHER ADVANCESs:
ExTtExsioN oF TIME For PAYMENT. A pledge of property by a
wife to secure an indebtedness of her husband, and to prevent
his creditor from enforcing immediate payment, will not, of it-
self, entitle the creditor to hold such property as security for
further advances to the husband. Neither will it entitle the cred-
itor to hold the property for the satisfaction of the original in-
debtedness after having made a valid contract extending the time
for its payment.

5. : : . Such an extension made by a creditor with-
out the knowledge or consent of the wife will operate to release
the pledge.

REHEARING of preceding case (55 Neb. 409. Former
decision overruled and judgment below reversed.

Isaac Adams and George W. Doane, for appellant.
J. M. Woolworth and Congdon & Parish, contra.

SULLIVAN, J.

At the January term an opinion was filed affirming the
judgment of the district court in favor of the First Na-
tional Bank of Omaha. (First Nat. Bank of Omaeha v.
Goodman, 55 Neb. 409.) On the motion of counsel for
Mrs. Goodman a rehearing was granted and the cause
having been orally argued at the present term was again
submitted. After a thorough consideration of the ques-
tions involved we feel constrained to recede from our
former position, and to confess that we erred in the con-
clusion heretofore announced. We dre now convinced
that in dealing with the evidence from which that conclu-
sion was deduced we indulged a latitude and freedom of
interpretation not warranted by the law of suretyship.
The facts are stated with substantial accuracy in the
first opinion and will not be here reproduced in detail.

The inference to be derived from the conceded facts is
the main question before us for decision. That a surety
is entitled to stand upon the strict terms of his contract
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is a proposition of law upon which the authorities ave
all agreed. To the extent, and in the manner, pointed
out in.his obligation he is bound, but no farther. It has
been often said by judges and text-writers that sureties
are favorites of the law. and that their liability will not
be extended by implication. If the contract of a surety
be altered without his consent, it ceases to be his con-
tract and he is no longer bound to its performance. If
he can say, as was remarked in McWilliams v. Mason, 31
N. Y. 294, ““This is not the precise contract I made,’ the
law attaches to him no liability.” The reports abound
with cases in which this principle has been illustrate:l
and applied. But it is also true that the rule which re-
quires that a surety shall not be bound beyond the ternm
of his engagement does not call for, nor authorize, a
forced and unreasonable construction of the contract
with a view of relieving the surety from an obligation
which he has assumed. Far-fetched and over-strained
constructions are not to be resorted to. The contract of
a surety, like every other agreement, must be given a fair
and reasonable interpretation in accordance with estab-
lished rules, with a view of determining upon what prop-
osition the minds of the parties met in the same inten-
tion. The intention, when ascertained from the evidence
before the court, must in every case prevail. These prin-
ciples are elementary. Tested by them it seems entirely
clear that Mrs. Goodman did not pledge the policies in
controversy for anything more than the indebtedness of
her husband existing, and evidenced by the notes in the
possession of the bank at the time the assignments were
made. The bank came into court asserting a lien on the
policies by virtue of a contract with Mrs. Goodman. To
succeed in the action it was required to establish the
contract on which it relied, by a preponderance of the
evidence. It was required to show that the pledge cov-
ered the indebtedness evidenced by the obligations upon
which the money collected from the insurance companie:
was applied. When it appeared on the trial that the
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original notes were renewed, and the time for payment
extended, the release of the pledge was established, un-
less there was evidence affording an inference that the
pledgor intended, at the time of the bailment, that the
policies should stand as a continuing security or general
cover. It is contended by counsel for the bank that such
an inference may be fairly drawn from the circumstances
surrounding the assignment of the policies. To ascer-
tain the intention of Mrs. Goodman we must look to the
facts of which she was cognizant when the pledge was
made. She was not a woman experienced in the methods
or details of commercial transactions. She concerned
herself, as was said in the former opinion, “with her do-
mestic duties, and neither knew nor cared to know much
of Mr. Goodman’s business affairs.” She was aware, of
course, that her husband was in financial straits; that
he was indebted to the bank and being subjected to some
pressure for payment or security. She knew also that he
was endeavoring to obtain a loan on his real estate with
which to discharge his indebtedness to the bank. She
hoped, and probably expected, that his efforts in this
direction would be successful. She was assured that the
pledge would stand but for a short time. She doubtless
contemplated the failure of the pending negotiations for
a real estate loan as a possible, or even a probable, event,
and understood the risk she was assuming. She con-
sented to part with the policies so that the bank would
not enforce immediate payment of the indebtedness ow-
ing to it by Goodman. Her intention was to help her
husband extricate himself from the financial difficulties
in which he was involved. Had she been requested to do
so, she might have agreed that the pledge should stand
as security for all subsequent renewals and unlimited
future advances. But the question for solution is not
what she might have done, but what she, in fact, did.
Her liability is to be measured and bounded by her spe-
cific intention. The evidence shows only that she con-
sented to secure “Mr. Goodman’s indebtedness to the
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bank.” That phrase, by legal implication, meant the in-
debtedness in the form in which ‘it then existed—the
contracts by which it was evidenced. Although Mrs.
Goodman was ignorant of the form of the indebtedness,
she became bound for the payment of the specific notes
according to their terms. As she would not be permitted
to say that her undertaking did not go that far, neither
can the bank, without further proof, be heard to say that
it went fartlier. The legal effect of the pledge was to se-
cure Goodman’s notes then in the possession of the bank.
To hold that renewals and future advances were also se-
cured, is to ascribe to Mrs. Goodman a definite mental
attitude in relation to a matter of which she had never
thought. There is nothing to show that she knew when
the indebtedness to the bank would mature, or that the
bank’s custom was to make short loans and insist on fre-
quent renewals. The truth is that there is no evidence
whatever that the subject of renewals or future advances
engaged her attention at any time either specifically or
in a general way; and she is not bound for such renewals
or advances because they were not made with her au-
thority or consent.

Circumstances occurring after the pledge was made are
relied on as tending to support the theory of the bank,
but we think they are without evidential force. Mrs.
Goodman proceeded to assert her claim to the proceeds
of the policies with reasonable diligence after she was
informed of the facts which operated to release the
pledge.

Another ground upon which it is sought to justify the
Judgment of the trial court is that Mrs. Goodman, by her
acts and conduct, is estopped from showing what her
real intention was at the time the policies were assigned
to the bank. We think the facts proven are manifestly
insufficient to constitute an estoppel in pais. The bank
did not deal with Goodman as the agent of his wife
clothed with an ostensible general authority to dispose
of her policies for his own purposes. Had it done so its
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present contention would be entirely sustained by the
precedents cited and many others to which reference
might be made. The doctrine is impregnably estab-
lished, by a long and uniform course of decisions, that
one may, in dealing with another assuming to act in the
capacity and character of an agent, implicitly rely on the
apparent authority with which he has been, either in-
tentionally or carelessly, invested by the putative prin-
cipal. The rule is that “when one of two innocent par-
ties must suffer, the law imposes the loss upon him who,
by misplaced confidence, has enabled another on the
faith of his obligation to obtain the money or property
of the third person who, relying on such obligation, has
dealt in good faith.” In such case it is, in the language
of the opinion of Denio, J., in McWilliams v. Mason, supra,
“more consonant with public policy as well as sound
morals that he who, by permitting himself to be de-
ceived, has put it in the power of another to defraund an
innocent third party should himself suffer rather than
the latter.” This is a sound principle, but we are unable
to see its relevancy. The evidence does not bring the
transaction in question within its sphere of influence.
Up to the time the bank obtained possession of the poli-
cies it dealt with Goodman on the assumption that he
was the owner and authorized to dispose of them as he
might think proper. When it was discovered that they
were the property of Mrs. Goodman, the bank did not
return them, but retained possession and caused forms of
assignment to be prepared under its supervision. It then
presented these assignments to Mrs. Goodman for her
signature. » She signed them and returned them to the
agent of the bank; and by that act they were for the
first time lawfully delivered and became effective as a
pledge. The bank was not deceived by any false evi-
dence of authority exhibited to it by Goodman. It did
not deal with the agent, but with the principal herself.
Tt determined the form in which the agreement between
it and Mrs, Goodman should be expressed. It neither
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fixed ler liability in the written instrument nor informed
her as to its understanding in regard to the matter. A
" pledge by a surety to secure unlimited renewals and un-
limited future advances was not a usual and ordinary
one. It was unusual and extraordinary; and it was,
under the circumstances, the obvious duty of the bank to
either express it in the assignments or, in some other
manner, bring it to Mrs. Goodman’s attention. Having
failed to do so it assumed the risk that there might not
be mutuality of purpose in the transaction. It was not
warranted in assuming that she was advised of the pre-
cise terms of its arrangement with Goodman. The
woman may have been-negligent, but her negligence was
certainly not greater than that of the bank.

The judgment of the district court is reversed and a
judgment rendered in this court in favor of the appellant
for the sum of $35,753.72, that being the difference be-
tween the net proceeds of the policies and one of the
notes for which they were pledged and which was not
renewed, together with the interest om such difference
at seven per cent from August 31, 1895. .

A case much like the one at bar and strongly tending
to sustain the conclusion here reached is Allis v. Ware,
28 Minn. 166, 9 N. W. Rep. 666.

REVERSED AND DECREE FOR APPELLANT,

IrVINE, C., adheres to the former opinion.

UNITED STATES NATIONAL BANK OF OMAHA V., EDGAR
M. WESTERVELT ET AL.

FiLED JUNE 9, 1898. No. 8106.

1. Fraudulent Conveyances: INTENT. Under our statute, when con-
veyances are assailed by creditors of the grantor, the question of
fraudulent intent is one of fact.

! RECITALS IN MORTGAGE: EVIDENCE. There exists no rule of
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law avoiding a mortgage to secure an existing debt, induced by
the hope or agreement that extensions will be granted and pay-
ments accepted in installments; and the recital of such purpose
in the mortgage does not of itself establish an intent to hinder,
delay, or defraud other creditors. '

3. Banks: COLLECTIONS: INSOLVENCY: PREFEREXNCES. A bank holding
paper for collection merely, and charged with no duty other than
its due presentment, if it discharges that duty and is guilty of
no misrepresentation or fraudulent concealment, is not forbidden
to obtain a preference for a debt owing to itself from the same
debtor. Dern v. Kellogy, 54 Neb. 560, distinguished.

N\

ERrRRrOR from the district court of Hall county. Tried
below before KENDALL, J. Affirmed.

The opinion contains a statement of the case.

J. C. Cowin and W. D. McHugh, for plaintiff in error:

The deed conveying the premises to Mr. Hagge is abso-
lutely void as to the creditors of the grantor, for the rea-
son, apparent in the defeasance, that the instrument was
made for the benefit of the grantor and to hinder and
delay his creditors in the collection of their debts. (Liver-
more v. McNair, 34 N. J. Eq. 478; Grannis v. Smith, 22
Tenn. 179; Harman v. Hoskins, 56 Miss. 142; Richards v.
Hazzard, 1 8. & P. [Ala.] 139; Harris v. Sumner, 2 Pick.
[Mass.] 129; Owen v. Arvis, 26 N. J. Law 22; Pilling v.
Otis, 13 Wis. 553; Sandlin v. Robbins, 62 Ala. 477; Arthur
v. Commercial & Railroad Bank, 9 S. & M. [Miss.] 394;
Hutchinson v. Lord, 1 Wis. 249; Robinson v. Robards, 15
Mo. 319; Hartman v. Allen, 9 Lea [Tenn.] 659; Bowen v.
Parkhurst, 24 111. 258.)

Charles G. Ryan, also for plaintiff in error.

0. A. Abbott, J. H. Woolley, W. H. Thompson, George H.
Thummel, and W. A. Prince, contra.

IrVINE, C.

Christian A. H. Von Wasmer was indebted to the Citi-
sens National Bank of Grand Island on a number of notes
made or indorsed by him, and on overdrafts, and on No-
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vember 10,1893, executed to William A. Hagge, who was
vice-president of that bank, a deed absolute in form con-
veying certain real estate in Grand Island. At the same
time there was executed by both Hagge and Von Wasmer
a defeasance as follows: “\Whereas Christian A. H. Von
Wasmer and wife Emma have this day conveyed to Will-
iam A. Hagge, by their deed in writing, all the following
described real estate [describing it], for the expressed
consideration of $20,000, subject to two mortgages
thereon aggregating $4,300 and accrued interest, now
this agreement witnesseth: That this deed was made and
intended to operate as a security for any indebtedness
now due or to grow due to the Citizens National Bank of
Grand Island, Nebraska, whether owed by said Christian
A. H. Von Wasmer separately or jointly with others, and
for the convenience of the parties thereto, and to enable
the said Christian A. H. Von Wasmer to renew and
change the form of any existing indebtedness, and to en-
able him to provide for the payment of the same in in-
stallments at such time or times as may by him be deemed
to his advantage, now therefore, upon payment of such
indebtedness, or any indebtedness which may be incurred
in discharge of any prior incumbrance above referred to,
the said Christian A. H. Von Wasmer, his heirs or as-
signs, shall be entitled to demand and receive a recon-
veyance of said premises upon the tender of the lawful
fees therefor.,” The deed and defeasance were filed to-
gether for record November 13, 1893. March 30, 1893,
Von Wasmer and others had made their note to the
United States National Bank of Omaha for $5,500, pay-
able sixty days after date. After the conveyance to
Hagge the Omaha bank began suit on this note and
caused the land conveyed to Hagge to be attached as the
property of Von Wasmer. The attachment was dis-
solved, but a supersedeas was effected and the proceed-
~ings brought to this court for review. While pending
here the Omaha bank obtained judgment in the principal
proceeding and caused execution to be levied upon the
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land, and seems then to have abandoned the attachment.
Meantime the Citizens Bank failed and Westervelt be-
came its receiver. He brought the present suit to fore-
close the instruments referred to, as a mortgage, making
the Omaha bank a defendant. The Omaha bank by its
answer assailed the lien of the plaintiff on two grounds:
TFirst, that the conveyance was made to defraud the other
creditors of Von Wasmer; second, that a fiduciary re-
lationship existed between the Citizens Bank and the
Omaha bank which estopped the former from receiving
and asserting any security as against the demands of
the Omaha bank. The district court found for the plain-
tiff and established his lien as prior to that of the Omaha
bank. The latter brings the case here by petition in error.

It is asserted that the mortgage was on its face fraudu-
lent, and this chiefly on the ground that it appeared to
have been made for the debtor’s benefit, the defeasance
reciting that its purpose was the convenience of the par-
ties, and to enable Von Wasmer to renew and pay his
debt in installments. The finding of the court that there
was no fraud is supported by the evidence, if indeed it
is not the only finding which the evidence would support.
A conveyance may indeed be void on its face, but if so it
is because it, by its terms or manner of execution, con-
travenes some positive provision of law or public policy,
or because it discloses an actual fraudulent intent so
clearly that if the case were before a jury the court would
be justified in directing a verdict because no other finding
would be sustained. Under our statute fraudulent in-
tent, when conveyances are assailed by creditors of the
grantor, is a question of fact (Compiled Statutes, ch. 32,
sec. 20), and it must be always so treated. The instru-
ments on their face constitute a mortgage to a trustee to
secure the bank, and as a continuing security. They are
made without reservation, and merely express the mort-
gagor’s purpose as being to obtain renewals and to pay
in installments. Such a conveyance is not prohibited
by law unless made with the intent to hinder, delay, or
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defraud creditors. Von Wasmer had a right to prefer the
bank; he had a right to obtain, if he could, an extension
of the time of payment and an arrangement whereby he
could pay in installments. The fact that the granting
of such privileges, or the hope that they would be
granted, induced him to make the preference, did not
disclose an intent to hinder, delay, or defraud others.
This is all the instruments showed on their face, and the
extrinsic evidence it is not even claimed showed actual
fraudulent intent.

On the second question the argument of the Omaha
bank is that the Citizens Bank had been made its agent
to collect or secure the note held by it, and that it could

-not, while such agency existed, secure its own claim to
the exclusion of its principal’s. The reply admits that
the Citizens Bank held the note of the Omaha bank for
collection, but denies that it had any authority to obtain
security, and there is no evidence that it had. The only
avidence on the point consists of two letters from the
Jitizens Bank to the Omaha bank. The first is dated No-
rember 1, 1893, and acknowledges receipt of the note for
:ollection, adding: “We will notify parties to-day. You
:an see Christ Wasmer in Omaha, as he is stopping there
nost of the time. Address him in Omaha, care Mer-
‘hants Hotel.” The other letter is without date, but ac-
tnowledges the receipt of a letter of November 14, so that
t was written after the conveyance to Hagge. It gives
nformation as to Von Wasmer’s financial condition and
wdvises the Omaha bank not to make expense by employ-
ng counsel at that time. We think this proof wholly
‘ailed to establish any such state of facts as would estop
he Citizens Bank from receiving and asserting its se-
:urity. The note, so far as appears, was transmitted for
:ollection merely, without special instructions or the -
Jitizens Bank’s assuming any special duty. It does not
wppear that the Citizens Bank ‘neglected any duty im-
yosed upon it. In the recent case of Dern v. Kellogg, 54
Veb. 560, a collection agent was held liable where if book



Vor. 55] JANUARY TERM, 1898. 429

Wittenberg v. Mollyneaux.

a conveyance of all the debtor’s property to itself, to the
exclusion of the claim it held for collection. Bnt there
the agent had grossly violated its obligations. It had
held the paper for a long time and had granted time to
the debtor without the knowledge or consent of-its prin-
cipal, and after so doing had taken the security for its
own use. ,Tts liability was traced to its disregard of duty’
We there said: “We by no means intend to hold that a
bank holding paper for collection merely may not, as a’
general rule, obtain a preference for a debt owing to it-
self.” Business usage and the knowledge that the princi-
pal in such cases must be presumed to have as to the
relations which the bank holds or may hold with other
business men or institutions in the community forbid the
application of so harsh a rule. It would prevent a bank’s
undertaking collections. So long as the collecting agent
assumes no other duty than the due presentment of
paper, and so long as it discharges that duty and is guilty
of no misrepresentation or fraudulent concealment, it is
not, forbidden to in good faith obtain security for a claim
it holds in its own behalf against the debtor. (Frecman
». Citizens Nat. Bank, 78 Ia. 150; First Nat. Bank of Abilenc
v. Naill, 52 Kan. 211.) There is nothing in this case to
take it out of the rule.

AFFIRMED.

MARCUS WITTENBERG ET AL. V. JOHN T. MOLLYNEAUX.
FiLED JUNE 9, 1898, No. 8553.

1. Evidence: Business oF HoTEL: REGISTERS. Hotel registers, without
proof that the names thereon are true entries of the guests of
the hotel that they were paying guests, or the duration of their
visits, are inadmissible to prove the extent of business of such

hotel.

o Deed: COVENANT AGAINST USING PREMISES FOR HOTEL PTUTRPOSES:
AVAIVER: DAMAGES. A deed conveyed land with the covenant by
the grantees that the premises conveved should not for two
years be used for hotel purposes. Afterwards the grantor in
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writing waived the covenant, the waiver containing the followy-
ing: “Provided the maximum rate of said hotel shall be $1 per
day, and provided a greater sum is charged this agreement shall
be null and void, and the clause in said deed shall be binding on
the owners of the above described property.” This was made at
a time when the grantees were contemplating a sale to a stran-
ger for hotel purposes. J7eld, That the condition in the waiver
was not merely intended to charge the second grantee, but that
on a violation of the agrecment as to the rate at which the hotel
might be conducted the original grantees became liable on their
covenant.

3. Breach of Contract: GAINS PREVENTED: EVIDENCE. A party injured
by breach of contract may recover for gains prevented, provided
they are within the established rules permitting consequential
damages, and provided they can be proved to a reasonable degree
of certainty.

4.

: DaMAaGES: EvIDENCE. Evidence set forth in the opinion held
to leave the damages too uncertain to be allowed. ’

ERROR from the district court of Clay county. Tried
below before HASTINGS, J. Reversed.

G. W. Bemis, Leslie G. Hurd, and M. C. King, for plain-
tiffs in error.

E. E. Hairgrove, Thomas Ryan, and Thomas H. Matters,
contra.

Irving, C.

The plaintiffs in error were at one time owners of cer-
tain property in Sutton adapted to use as a hotel. The
defendant in error, or his wife, owned hotel property in
another part of the town. An exchange was effected
whereby the hotel property of plaintiffs in error was con-
veyed to Mrs. Mollyneaux and that of Mollyneaux con-
veyed to plaintiffs in error. The deed conveying the
latter contained the following: “The same not to be used
for hotel purposes for two years from this date,” the deed
being dated June 11, 1889. Mollyneaux sued, alleging
that he had continuously from the transfer operated a
hotel in the property conveyed to his wife, and that the
plaintiffs in ervror, the defendants below, had in Septem-
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ber, 1889, in violation of their covenant, sold the other
property for use as a hotel, and that it had been so con-
ducted to plaintiff’s damage. The answer, among other
things, pleaded that defendants, at plaintiff’s solicita-
tion, had sold their property for use as a hotel, to prevent
the threatened construction of another hotel in the town,
and, to that end, that the plaintiff and his wife had given
a written waiver, set out as an exhibit, which closes as
follows: “Provided the maximum rate of said hotel shall
be §1 per day, and provided a greater sum is charged this
agreement shall be null and void, and the clause in said
deed shall be binding on the owners of the above de-
cribed property.” The reply pleaded that the hotel had,
in violation of the terms of the waiver, been conducted
at the rate of $2 per day, and that the waiver was thereby
avoided. From a judgment for the defendants on these
pleadings error was prosecuted to this court, where the
judgment was reversed and the cause remanded. (Molly-
neaux v. Wittenberg, 39 Neb. 547.) It was then held
that the covenant in the deed was not unlawful or con-
trary to public policy as being an unreasonable restraint
of trade; and further, that the reply was not a departure
from the cause of action stated in the petition. As to the
damages claimed it was said that it was very doubtful
whether any evidence could be received, because it was
not apparent how it could be shown to what extent cus-
tom had been diverted and what profits had been lost.
But it was held that this question could not arise on the
pleadings if a cause of action was stated for even nominal
damages, thus in effect approving the dissenting opinion
of Judge MASON in French v. Ramge, 2 Neb. 254. When
the case was reinstated in the district court the answer
was amended in such a way that it put in issue the lia-
bility of the defendants on the theory that the waiver was
as to them absolute, and that the provision annulling it,
if more than $1 per day should be charged guests at the
hotel, applied only to such person as should become the
owner by purchase from the defendants. The cause was
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then tried, and a verdict was returned for the plaintiff for
$1,400. To reverse a judgment entered thereon the de-
fendants bring the case here.

On the trial the plaintiff called as witnesses certain
persons who had been employved as clerks at the hotel,
which was operated by one Shope, who had purchased
from the defendants. They identified certain books as
registers, kept during their respective periods of service,
wherein guests entered their names on arriving. The
only entries made by the witnesses were such letters as
“D™ and “L,” indicating the time of arrivals. The books
did not show how long the subscribing guests remained
at the hotel, and there was no proof whatever that the
names therein written were true entries of bona fide
guests. They were admitted in evidence over the objec-
tion of defendants, and we think their admission was
erroneous. They proved, on the foundation laid, simply
that certain persons had, at certain times, signed their
names on the books. They afforded no proof of the real
number of actual guests, that the persons were paying
customers or the duration of their stay, and so of the
extent of patronage the Shope hotel enjoyed. The error
was accentuated by refusing to permit the defendants
to cross-examine on these points. It must be borne in
mind that this action is against plaintif’s immediate
grantees, not for operating themselves the hotel, but for
selling to another and permitting him to operate it. The
books were not kept or controlled in any way by the de-
fendants, but were books of a stranger, which might,
under proper circumstances and on proper preliminary
proof, perhaps, be admitted as entries made in the course
of business, or which might be used to refresh the mem-
ory of a witness, but which could not, without a founda-
tion and supplementary evidence, which were not here
admitted, be used to prove the issue in this case.

As the case must be retried it is proper that we should
now consider certain other guestions which will inevita-

bly again arise. It is insisted that the operating of the
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hotel at the rate of $2 per day avoided the waiver only
as against Shope, but that the waiver as to defendants
was absolute. We do not so construe the contract. The
language of the clause in question, already quoted, is
that if a greater sum than $1 be charged “this agreement
[the waiver] shall be null and void.” Then follows a
further provision that in such case the restrictive cov-
enant in the original deed should be binding on the
owners. In our opinion, this language means that if
more than $1 a day should be charged, then the waiver
should not.be effective for any purpose; and further,
that the obligations of the covenant should in that event
run with the land and charge the then owners as well
-as the immediate grantees of plaintiff. Even if the
waiver be in that respect ambiguous, the same construc-
tion would be required, because in the original answer
no such defense was pleaded, nor was it suggested when
the case was here before. It is evident that the parties
themselves have, until the filing of the amended answer,
several years after the cause of action arose, treated the
agreement in the light indicated. Such construction
should, in case of doubt, be adopted. (School District v.
Estes, 13 Neb. 52; Rathbun v. McConnell, 27 Neb. 239; Pax-
ton v. Smith, 41 Neb. 56; Davis v.. Ravenna Creamery Co.,
48 Neb. 471.)

The rule of damages is much discussed, and it is argued,
that only nominal damages could in such case be re-
covered.” It is said that there can be no recovery for
profits prevented. The former opinion voiced the Qiffi-
culty of proof in such cases, but did not hold that sub-
stantial damages could not, as a matter of law, be re-
covered in such case. A doubt was expressed as to the
practicability of proving them. In French v. Ramge, 2
Neb. 254, it was not held that recovery could never be
had for a loss of profits, but that the circumstances of
that case forbade proof to that degree of certainty which
the law requires. It has since been held that the party
injured by a breach of contract is entitled to recover for

32 - :
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gains prevented as well as for losses sustained, provided
they are certain and such as’'might naturally be expected
to follow the breach. (Western Union Teleyraph Co. v.
Wilhelm, 48 Neb. 910.) Indeed the former opinion in this
case impliedly recognizes such rule. There was not made,
however, proof to the requisite degree of certainty, al-
though plaintiff almost succeeded in that effort. It was
made to appear that prior to the opening of Shope’s
hotel plaintiff’s was the only hotel in town. The extent
of his receipts was shown. It was then shown that the
amount of business did not change. This was by proving
that the number of travelers entering the town, and
other conditions, remained practically the same. Then
the receipts of the plaintiff’s hotel, after the opening of
Shope’s, were shown, and there was evidence in addi-
tion that the receipts of the two hotels were about the
same as plaintiff’s receipts had been. But one important
element was lacking. There was no proof as to expenses
under the first conchtlon We may surmise that in such
a business certain elements of expense remain constant,
but that others must vary according to the volume of
business. It is said in the briefs that it was shown that
the expense remained the same, but counsel certainly
mistake the record. The only evidence relating to ex-
penses is found in plaintiff’s testimony, where, in answer
to a question as to how his “trade ran” after Shope had
opened the other hotel, he said: “My trade ran about
even with my expenses, about $11 a day. It just took all
I could get to make my expenses.” This tends to prove
that, after Shope opened, plaintiff’s business was not
profitable, but for all that appears his expenses before
his business was reduced were so much greater than af-
terwards that the same condition then existed. In the
absence of evidence on that point proof of receipts alone
would fail to establish the loss of profits to any degree
of certainty.
REVERSED AND REMANDED.
RyAN, C,, not sitting.

™
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PHILADELPHIA MORTGAGE & TRUST COMPANY, ATPRELLEE,
v. JoHN L. GUSTUS ET AL., APPELLANTS,

TFILED JUNE 23,1898, No. 0484,

Foreclosure of Mortgage: APPEAL: REDEMPTION. If of an ovder of
confirmation of a sale of real estate under a decree of foreclosure
of a mortgage there has been perfected an appeal to this court,
also the execution and approval of the proper appeal bond, the
mortgagor may redeem from the sale at any time prior to the

. decision or decree of this court, by which the order of confirma-
tion may become of force and operative. Ryaw, C., dissents.

APrpPEAL by defendants from confirmation of a judicial
sale of mortgaged realty. Heard below before Hasi-
INGS, J., in the district court of Fillmore county. Sub-
mitted to supreme court on motion of appellant John L.
Grustus for leave to redeem the premises from the fore-
closure sale. Motion sustained.

Joln Barsby and Charles H. Sloan, for the motion.

References in support of the motion for leave to redeem
the property from the mortgage-foreclosure sale: 1 Am.
& Eng. Ency. of Law, 425; Teaff v. Hewitt, 1 O. St. 511;
Union P. R. Co. v. Ogilvy, 18 Neb. 638; Long v. Hitchcock,
3 0. 274; Wilcox v. Saunders, 4 Neb. 569; Parrat v. Neligh,
7 Neb. 459; Warren v. Raben, 33 Neb. 380, 46 Neb. 115;
FPuller v. Ryan, 34 Neb. 183; Porter v. Sherman County
Banking Co., 40 Neb. 275; State Bank v. Green, 10 Neb. 130,

Conley & Fulton, contra:

Appellant’s right to redeem ceased at the time the
sale was confirmed. (Fwing v. Cook, 85 Tenn. 332; Cam-
cron v. Adams, 31 Mich. 426; Lombard v. Gregory, 57 N. W.
Rep. [Ia.] 621; Wilson v. Schneider, 17 N. E. Rep. [I11.] 8;
Ficeman v. Finch, 79 Ind. 511; Cummings v. Pottinger, 83
Ind. 294; Teabout v. Jaffray, 74 Ia. 29; Waller v. Harris,
20 Wend. [N.Y.] 555; Hill v. Walker, 98 Am. Dec. [Tenn.]
465; Casey v. Gregory, 56 Am. Dec. [Ky.] 581; Smith v.
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Randall, 65 Am. Dec. [Cal.] 475; Campan v. Godfrey, 100
Am. Dec. [Mich.] 133; Suitterlin v. Connecticut Mutual Life
Ins. Co., 90 T11. 483; Dobbins v. Lusch, 53 Ia. 304; Gates v.
Ege, 59 X. Y. Rep. [Minn.] 495; Hoover v. Johnson, 50 N.
W. Rep. [Minn.] 475; McCGonkey v. Lamb, 33 N. W. Rep.
[Ta.] 146.)

An appeal does not vacate the judgment below. (Stafe
v. Doane, 35 Neb. 707; Nill v. Comparet, 16 Ind. 107; Briggs
v. Shea, 50 N. W. Rep. [Minn.] 1037; Low v. Adams, 6 Cal.
277; Bank of North America v. Wheeler, 73 Am. Dec.
[Conn.] 683; Planters Bank v. Calrit, 41 Am. Dec. [Miss.]
616; Scheible v. Slagle, 89 Ind. 323 ; Padgett v. State, 93 Ind.
396; Statc v. Young, 46 N. W. Rep. [Minn.] 204; Sege v.
Harpending, 49 Barb. [N. Y.] 166; Allen v. Mayor, 9 Ga.
286; Thompson v. Giffen, 6 S. W. Rep. [Tex.] 410; Bullion
Beck & Champion Mining Co. v. Bureka Hill Mining Co., 13
Pac. Rep. [Utah] 174; Curtiss v. Beardsley, 15 Conn. 523;
" Sloan’s Appeal, 1 Root [Conn.] 151; 2 Ency. PL. & Pr. 324,
325.)

HARRISON, C. J.

In an action in the district court of I'illmore county to
foreclose a mortgage against the real property or farm
of John L. and Anna L. Gustus, in the due course of pro-
cedure, a decree for the relief demanded by the plaintiff,
also some cross-petitioners, was granted and a sale of the
land for the satisfaction thereof was had, and on motion
an order of confirmation of the sale was entered in the
district court. Objections to the confirmation were pre-
sented for the mortgagors, which on hearing were over-
ruled, and from the order of confirmation an appeal has
been perfected to this court for the mortgagors, inclusive
of the proper appeal bond or undertaking.

During the pendency of the cause in this court John L.
Gustus, of appellants, has applied to be allowed to re-
deem the premises from the sale. This application is
opposed by the party who purchased. The provisions
of our law relative to redemption of land from levy and
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sale, or sale under order of sale or decree of foreclosure
of a mortgage, are contained in section 497a of the Code
of Civil Procedure, the terms of which are as follows:
“The owners of any real estate against which a decree of
foreclosure has been rendered in any court of record,
or any real estate levied upon to satisfy any judgment
or decree of any kind, may redeem the same from the
lien of such decree or levy at any time before the sale
of the same shall be confirmed by a court of competent
jurisdiction by paying into court the amount of such de-
cree or judgment, together with all interests and costs;
and in case the said real estate has been sold to any per-
gon not a party plaintiff to the suit, the person SO re-
deeming the same shall pay to said purchaser twelve per
cent interest on the amount of the purchase price from
the date of sale to the date of redemption, or deposit
the same with the clerk of the court where the decree or
judgment was rendered.” It will be noticed that the
statute fixes the expiration of the time for redemption
at the date of the confirmation of the sale, and for the
purchaser herein it is contended that the time of the
orderr made by the district court must govern, and the
applicant could not after such time, and cannot now, re-
deem. TFor the applicant it is urged that he may redeem
at any time during his appeal. The settlement of the
question of dispute rests, or depends, on a construction
of a portion of the section of the Code we have quoted,
in connection with the effect to be given the appeal from
the order of the district court. The appeal and bond, if
_they did not vacate the order of the district court, super-
seded, suspended, or rendered it inoperative. The pur-
chaser acquired no rights and the applicant was not di-
vested of his title to, and rights in, the land. (T'ootle v.
White, 4 Neb. 401; State Bank of Nebraska v. Green, 8 Neb.
297; State Bank v. Green, 10 Neb. 133.) All things re-
mained as before the sale and subsequent order of the
district court, and will so remain and exist until a de-
cision-in and by this court of the matter appealed. The
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order of the district court by the perfection of the appeal
became ineffectual as to all other purposes for which it
was made, and it certainly does not seem unfair to say
that it was not of force or effect as against the right to
redeem; nor does it appear unwarranted to construe the
_section of the Code in its reference to time to have indi-
cated the date when the order shall become forceful and
of full operation, which it cannot until this court has so
decreed.

~There were other arguments advanced, but we do not
deem them of sufficient weight to lead to a conclusion
other and different than the one we have just announced.
It follows that the motion of the applicant will be sus-
tained. '

MOTION SUSTAINED.

HpeNRY O. DEVRIES V. J. W. SQUIRE, TRUSTEE, ET AL,
FiLep Ju~Ne 23, 1898. No. 8189,

1. Deficiency Judgment: MORTGAGES. A deficiency judgment in an
action to foreclose a real estate mortgage under the provisions
of our Code of Civil Procedure, as it existed prior to the legis-
lative session of 1897 (see Code of Civil Procedure, sec. 847, Com-
piled Statutes 1895), could not be rendered until the “coming in
of the report of the sale” of the mortgaged property.

—: PLEADING. If by facts pleaded in the petition and
relief prayed thereon, and by answer filed, issue was joined rela-
tive to the liability of a debtor for any deficiency, the determina-
tion by finding in the original decree of such issue was proper
and of force.

3. Ruling on Motion for New Trial: EXCEPTIONS: REVIEW. To obtain.
a review in this court of points properly presented in the trial
court by a motion for a new trial there must be an exception to
the order of the trial court by which the motion was denied.

ErRrOR from the district court of Douglas county.
Tried below before DUFFIE, J. Affirmed.

G. W. Shields and F'. O. O’Hollaren, for plaintiff in error.

George B. Turkington, contra.



Vor. 55] JANUARY TERM, 1898. 439

Devries v. Squire.

HARRISON, C. J.

In this, an action of foreclosure of a real estate mort-
gage, it was pleaded in the petition that the plaintiff
in error, subsequent to the execution by the then owners
of the mortgage in suit, purchased the mortgaged prop-
erty, and that in the instrument of conveyance to him
there was a clause in reference to the premises in which
it was stated that the grantee assumed and agreed “to
pay the mortgage debt by which the plaintiff in error
became obligated and bound. A sale of the mortgaged
property, the application of the proceeds to the payment
of the debt, and judgment against certain parties, inclu-
sive of the plaintiff in error, for any deficiency was
prayed. The plaintiff in error answered and denied that
he had assumed and agreed to pay the debt. By the de-
cree rendered in the cause the amount of the debt was
stated, and also that for any deficiency designated par-
ties, of whom was the plaintiff in error, should be liable.
After sale and confirmation thereof a motion was made
for a deficiency judgment against the plaintiff in error,
which was resisted in his behalf. Evidence was taken
on the subject of his liability for the payment of the
amount of deficiency, and judgment was rendered against
him therefor, of which he seeks a reversal in the present
error proceedings. )

1t is asserted for the plaintiff in error that the juris-
diction of the district court to render a deficiency judg-
ment in the action was purely statutory, and by statute
the adjudication of a recovery of a deficiency could not
be until after the “coming in of the report of the sale.”
(See Compiled Statutes 1895, sec. 847, Code of Civil Pro-
cedure.) This is correct, but in this case there was no
allowance of a recovery of the deficiency until after the
report and confirmation of the sale. It is true the court
did fix, by its decree, who should be liable for any de-
ficiency, but it did not then render any judgment for the
amount thereof against them. Against whom the lia-
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bility might be rendered was of the issues in the cause,
and, as was entirely proper, was determined and became
of the settled matter of the litigation. (Stover v. Tomp-
kins, 34 Neb. 465; Kloke v. Gardcls, 52 Neb. 117.)

The question of the liability of the plaintiff in ervor for
the deficiency, as we have before stated, was heard after
the confirmution of the sale, and it is asserted for the
plaintiff in error that the finding and judgment of the
trial court, to the effect that the plaintiff in error was
liable for the deficiency, was not sustained by, or was
contrary to, the evidence. If it be conceded that a trial
of the question was, at the time it occurred, proper herein,
which we need not and do not decide, the plaintiff in
error cannot be heard in this error proceeding, for the
reason that he did not except to the order of the court by
which the motion for a new trial was overruled. (Van
Ltten v. Medland, 53 Neb. 569, and citations therein.) It
follows that the judgment of the trial court will be

AFFIRMED,

WESTERN CORNICE & MANUFACTURING WORKS V.
MAX MEYER.

FiLep JUNE 23,1898, No. 8211,

1. Amendment of Pleadings. An amendment to conform a pleading
to facts proved or sought to be proved, when it will substa.ntially
change the claim or cause of action, is not allowable,

2. Issues on Appeal. Causes on appeal to the district court must be
tried on the same issues as were presented in the court from
which appealed.

3.

: AMENDMENT OF PLEADINGS. If in an appeal to the district
court from the judgment of a justice of the peace the bill of par-
ticulars filed before the justice and the petition filed in the ap-
pellate court declare on an account for the plaintiff as the origi-
nal creditor, the latter may not, during trial, be amended to
show that the plaintiff claims by assignment or transfer of the
account, as this would substantially change the cause of action
and also present different issues than were of the litigation in
the inferior court.
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Error from the district court of Douglas county.
T'ried below before KuYSOR, J. Affirmed.

. W. Fitch, for plaintiff in error.
L. F. Crofoot, contra.

HARRISON, C. J.

The plaintiff commenced this action before a justice
of the peace in Douglas county, and alleged in the bill
of particulars that the defendant, and others impleaded
as defendants, and each of them, were “indebted to the
plaintiff for work, labor, and material furnished at de-
fendant’s special instance and request” in a stated sum.
The plaintiff was successful, and the cause was appealed
to the district court, where, in the petition filed, the as-
serted cause of action was set forth in the same language
as in the inferior court. Of some portions there were
somewhat more specific statements, and the account was
pleaded in itemized form. For the defendant in error
there was filed a general denial. There were answers
for others of defendants, but we need not further notice
them, for as to all of them, except Max Meyer, the de-
fendant in error, the case was before trial, on motion of
plaintiff, dismissed.

At the time of or during the trial in the district court
it became apparent that the plaintiff was not the owner
of the account in suit as the original creditor, but
claimed by or through an assignment or transfer thereof
from the “Western Cornice Works, C. Specht, proprie-
tor;” and for the plaintiff there was a motion that he
be allowed to amend the petition so that it would dz-
clare on the account in favor of the plaintiff as assignee
of the account, or owner thereof by transfer from the
business concern which had performed the labor and
furnished the material as shown in the account in suit.
Phis motion the court overruled, or refused to allow
the amendment; also excluded evidence of the assign-
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ment or tramsfer of the account, and at the close of the
evidence for plaintiff (the trial was to the court, a jary
had been waived) dismissed the action for the reasoun
that the plaintiff had failed to prove the cause stated in
the petition.

In error proceedings to this court the plaintiff urges
that the trial court erred in the refusal to allow the peti-
tion to be amended, also in the exclusion of the evidence
of the change of ownership of the account, and in the
resultant judgment of dismissal. To recover on the ac-
count as assignee or owner thereof by transfer or change
of right and title from the original creditor to it the
plaintiff must have pleaded and proved the assignment,
transfer, or change. It was an issuable fact, without plea
or proof of which the plaintiff could not succeed. (Henley
v. Fvans, 54 Neb. 187; Hoagland v. Van Etten, 22 Neb.
681, 23 Neb. 462, 31 Neb. 292.) That the court did not
permit the petition to be amended as requested was not
improper. To have allowed the amendment would have
made elemental of the cause of action the plaintiff’s right
to recover by virtue of the transfer to it of another’s
right. The suit, as amended, would not have been, as
commenced, one to recover for work done, etc., by the
plaintiff, but would have been to recover because for a
consideration the plaintiff had succeeded to the right
of another party; this would have been a substantial
change in the cause of action, hence the amendment was
not allowable; it would have been the substitution of a
different pleading. (Clarke v. Omaha & S. W. R. Co., 5
Neb. 319; Diciz v. City Nat. Bank of Hastings, 42 Neb. 084
IHarrington v. Wilson, 74 N. W. Rep. [8. Dak.] 1055.) Fur-
ther than this, to have permitted the partition to be
changed in the manner proposed would have presented
different issues for trial in the district or appellate court
than were tried in the court in which the action was insti-
tuted. This may not be done. Causes must be tried on
appeal to the district court on the same issues as in the
court from which appealed. (Darncr v. Daggett, 35 Neb.
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695; Spurgin v. Thompson, 37 Neb. 39; Lee v. Walker, 35
Neb. 6G89; Bishop v. Stevens, 31 Neb. 786; Fuller wv.
Neloroeder, 20 Neb. 636.)

The petition, by fair construction, was a declaration on
an account in favor of the plaintiff as the original cred-
itor. 1t is evident from the tenor of the motion of plain-
tiff’s counsel to amend it that he so construed and con-
sidered it, and as no assignment or transfer of the
account was pleaded, evidence of either was properly
excluded; and had it been received and a judgment for
plaintiff rendered thereon, when viewed in comnnection
with the petition, the judgment must have been set aside
as unsupported by the petition. (Thompson v. Stetson, 15
Neb. 112)) The judgment of the district court was right
and must be

AFFIRMED.

WiLLIAM C. TILLSON, APPELLEE, V. ELIZABETH A. BEXN-
SCHOTKR, APPELLANT.

FirLep JUNE 23, 1898. No. 8191.

1. Judicial Sales: ArrrAisAL: CERTIFICATE OF Liexs. The failure to
file applications for and certificates of liens as parts of an ap-
praisal of lands in the sale thereof under decree of foreclosure
is without prejudice to the rights of defendants, owners in whole
or part of the equity of redemption.

o

. CoxFIRMATION: HarRMLESS ERROrR. A judicial sale will not
be set aside because of errors or irregularities in the conduct
thereof which were not prejudicial to the rights of the com-
plainant.

3. . APPRAISAL: NOTICE. No special notice to a defendant in an
action is required of an appraisal of lands to be sold under decree
or order of sale. SULLIVAN, J., dissenting.

APPEAL from the district court of Buffalo county.
Ieard below before SINCLAIR, J. Affirmed.

F. G. Hamer, for appellant.

William Gaslin, contra.
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Hanrisox, C. J.

In this, an appeal from the confirmation of a judicial
sale of property under an ovder of sale to enforce a decree
of foreclosure of a real estate mortgage, it is complained
by appellant, the mortgagor and alleged to be still an
owner of an interest in a portion of the mortgaged prop-
erty, that (1) a copy of the appraisement, together with
written applications for and certificates of liens, were
not filed in the office of the clerk of the district court be-
fore the -advertisement of the sale; (2) the property was
situate in the city of Kearney, and no application was
made to the city treasurer for a certificate nf liens; (3)
there was no notice to the appellant that the appraise-
ment would be made or had been made. That applica-
tions for or certificates of liens were not made or filed
was not an objection to confirmation of the sale of any
avail to appellant. (See Hamer v. MceKinley-Luuning Loan
& Trust Co., 52 Neb. 705; Smith v. Foxworthy, 39 Neb. 214;
Cratig v. Stevenson, 15 Neb. 362; La Flume v. Jones, 5 Neb.
257.) Moreover, the property sold for a sum in excess of
two-thirds of the gross valuation placed on it by the
appraisers, and if deductions of liens were made and the
record did not disclose the applications for and certifi-
cates of the liens, there was no prejudice to the rights
of the complainant, and nothing for which the sale should
be set aside. (Miller v. Lanham, 35 Neb. 836.) The ap-
praisement is a part of the proceedings in the action of
which there is no requirement of special notice to the
defendant. (Smith v. Foxworthy, 39 Neb. 214; Towe Loun.
& Trust Co. v. Stimpson, 53 Neb. 536.) It follows that the
decree of the district court must be

AFFIRMED.
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W. F. R. MLLs, RECEIVER, APPELLEE, V. F. G. HAMER
ET AL., APPELLANTS,

FIiLED JUNE 23, 1898. No. 8214,

1. Judicial Sales: OBJECTIONS TO CONFIRMATION. It is no valid ground
of objection to confirmation of sale that the defendants were not
notified of the issuance of the order of sale and of the meeting of
the appraisers. SULLIVAN, J., dissenting.

2.

: OBJECTIONS TO APPRAISEMENT. Objections to the appraise-
ment of real property under a decree of foreclosure must be made
prior to the sale by a motion to vacate the appraisement.

3. Review Without Bill of Exceptions. The finding of the trial court
on a question of fact cannot be reviewed in the absence of a bill
of exceptions preserving the evidence upon which such decision
was made.

APPEAL from the district court of Buffalo county.
Heard below before SINCLAIR, J. Affirmed.

F. G. Hamer, for appellants.
Dryden & Main, contra.

NoORVAL, J.

This is an appeal by the defendants from an order con-
firming the sale of their property made under a decree of
foreclosure.

It is urged that no notice was given the defendants of
the issuance of the order of sale and of the meeting of
the appraisers. The statute requires no such notice to be
given, and to hold that the sale is erroneous for want of
such notice would be the rankest kind of judicial legis-
lation. It is no valid ground for setting aside the sale
that no notice of the time of making the appraisement

_was given the defendants. (Smith v. Fozmworthy, 39 Neb.
214; Iowa Loan & Trust Co. v. Stimpson, 53 Neb. 536.)

It is insisted that the appraisers made an error in de-
ducting the amount of taxes against the property, that
the interest of defendants on each gquarter section was
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not separately appraised, and also that Louis 8. Deets,
one of the appraisers, was prejudiced against the defend-
ant Hamer. These objections cannot be considered, for
the very good reason the appraisement was not assailed
on elther of those grounds prior to the sale. It is an
inflexible rule that objections to an appraisement of prop-
erty under a decree of foreclosure must be filed in the
district court prior to the sale. (Vought v. Fomworth Yy, 38
Neb. 790; Smith v. Foaworthy, 39 Neb. 214; Ecklund v.
Willis, 42 Neb. 737; Burkett v. Clarke, 46 Neb 466; Near-
ney Landc(i]mcslmentOo v. Aspimcall, 45 Neb. 601; Overall
v. McShane, 49 Neb. 64.)

The objection that the appraisement was so low as
to constitute a fraud upon the rights of the defendants
is without merit, since the evidence adduced on the heat-
ing, it any, has not been preserved by a bill of excep-
tions. Every presumption is in favor of the correctness
of the decision of the trial court until the contrary is
shown.

AFFIRMED.

MicHAEL O. MAUL ET AL. V. JOHN C. DREXEL, SHERIFF.
FiLED JUNE 23, 1898. No. 8132,

1. Parties: SUBSTITUTION: EXCEPTION: REVIEW. Where no exception
is taken to an order substituting a party plaintiff, such order
cannot be reviewed.

2. Action on Official Bond: EVIDENCE. In a suit on the official bond
of a coroner the introduction in evidence of a copy of such bond
is not prejudicial error, where the execution, delivery, and ap-
proval of said bond are admitted by the answer.

3. Voluntary Assignment to Sheriff: Successor 1IN OFFICE. Where
property is assigned to the sheriff and his successors in office
in trust for the benefit of the creditors of the assignor, on the
expiration of the term of the then sheriff the execution of the
trust devolves upon his successor in office, in case the assignee
chosen by the creditors fails to qualify and enter upon the du-
ties of assignee.

4, : DEescrIPTION OF PROPERTY. A deed of assignment which
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describes the property conveyed with sufficient particularity to
enable the same to be readily identified is not rendered void by
the failure to attach to such deed a copy of the schedule of prop-
erty referred to therein as being on file in the office of the county
judge, and containing a more specific deseription.

: ExXEcUTION: EEVIDENCE. An objection to the admission of
a deed of assignment in evidence that it was not executed or
acknowledged in the manner in which a conveyance is required
to be executed and acknowledged is too general and not suffi-
ciently specific to reach defects in the form of execution and
acknowledgment of the instrument.

6.

: REGISTRATION. An assignment of personal property for the
benefit of creditors should be filed in the office of the county
clerk of the counfy where the assignor resides within twenty-
four hours after its execution, and is not void because not filed
for record with the register of deeds within that period.

7. Evidence: Anxisstons. Admissions of a party against interest are
receivable in evidence agajinst him.

8. Sheriff: CoNVERSION: INVENTORY: EVIDENCE. In an action against
a sheriff or coroner for conversion of property seized by him
under a -writ of attachment the inventory and appraisement
made and signed by such officer in the attachment proceedings
are admissible in evidence against him on the question of the
value of the property. :

9. : : VALUE or Goops. And in such action of conversion
the amount the officer received for the goods at the attachment
sale is not a proper criterion for determining their value at the
time of their conversion. The sum realized at such sale is an
immaterial issue.

10. Voluntary Assignment: VALIDITY OF DEED: QUESTION OF LAw.
Whether a deed of assignment is void for reasons which appear
on its face is a question of law for the court, and not for the jury,
to determine.

11. Market Value of Property. Market value is not what property is
worth solely for the purpose for which it is devoted, but the
highest price it will bring for any and all uses to which it is
adapted, and for which it is available.

12. Instructions: HARMLESS ERROR. Error in an instruction is not
available to a party where he was not prejudiced thereby.

ErroR from the district court of Douglas county.
Tried below before BLAIR, J. Affirmed.

Bartlett, Baldrige & De Bord, C. P. Halligan, and Lee S.
FEstelle, for plaintiffs in error.
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Winfield 8. Strawn, contra.

Norvar, J.

On July 10, 1893, the firm of Rhoads & Sievers, of the
city of Omaha, executed an assignment for the benefit of
all its creditors to George A. Benmett, sheriff of Doug-
las county. The following is a copy of the deed of as-
signment:

“This indenture, made and executed at Omaha, the
day of July, A. D. 1893, by and between Darius .
Rhoads and William Sievers, of the county of Douglas
and the state of Nebraska, copartners doing business
in the city of Omaha under the firm name and style of
Rhoads & Sievers, parties of the first part, and George
A. Bennett, sheriff of Douglas county, Nebraska, party
of the second part,

“Witnesseth, that the said first parties, pursuant to the
statute of the state of Nebraska in such case made and
provided, and in consideration of $1 to them in hand
paid, before the delivery of these presents, the receipt
whereof is hereby acknowledged, and in consideration
of the covenants and agreements hereinafter expressed,
do hereby transfer, assign, set over, bargain, sell, and con-
vey, give,grant,and release to the said George A.Bennett,
sheriff as aforesaid, party of the second part, all such
property of the said Rhoads & Sievers, copartners as
aforesaid, whether the same be real or personal or mixed,
and all our right, title, and interest in and to any and all
property, both real and personal, and also the stock
of goods now on hand located at, and known and de-
scribed as follows, to-wit: All that part of lot one (1),
five (5), and six (6), block two hundred and twenty-three
(223), in said city of Omaha, lying and being south of
a line drawn parallel to and fifty feet distance southerly
from the center line of the main track of said Omaha
& North Platte railroad, as now located over and across
said block 223, in the city of Omaha, and all books of
account of said Rhoads & Sievers, and all of our notes
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and accounts or bills of exchange of whatever name or
nature to the said partnership belonging, and all choses
in action and claims against any and all persons, and
more particularly described in the schedule prepared and
this day filed in the office of the county judge of Douglas
county, Nebraska, according to law; the leasehold in-
terests of said parties in and to the real estate being
known and described as follows, to-wit: All that part
of lot one (1), five (5), and six (6), block two hundred and
twenty-three (223), in said city of Omaha, lying and
being south of a line drawn parallel to and fifty feet
_ distance southerly from the center line of the main track
of said Omaha & North Platte railroad as now located
over and across said block 223, in the city of Omaha;
to have and to hold the same under the said sheriff,
George A. Bennett, and successor and successors who
may be appointed by the county clerk of Douglas county,
Nebraska, according to law, and their assigns, in trust,
for the use and benefit of all the creditors of said co-
partnership of Rhoads & Sievers, as aforesaid, in pro-
portion to the amount of their respective claim, the sec-
ond party, and his successor or successors, in trust, to
make an equal distribution of all such estate, whether
real, personal, or mixed, among all such creditors, within
the time and according to the terms prescribed by the
laws of the state of Nebraska.

“And we, the said Rhoads & Sievers, do hereby con-
stitute and make the said second party, and his succes-
sors, as assignee of our estate, our lawful attorney for
ourselves as such copartners, and in our name, place,
and stead and for the uses and purposes aforesaid, and
to the use and benefit of the said creditors aforesaid, as
they may be entitled to receive, and to collect all such
funds as may be due and owing to us as such copartner-
ship, whether upon notes or in any other way, and to
receive and manage and dispose of all said property,
real, personal, or mixed, and to distribute the same and
the proceeds thereof among all our creditors, in propor-

33
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tion to the amount of their respective debts, and giving
and granting to our said attorney full power and lawful
authority in and about the premises, and to use the due
course and processes of law for accomplishing the same,
and in our name make, seal, and execute due acquittance
and discharges therefor, according to law, and under the
- orders and supervision of the county court of Douglas
county, Nebraska.

“Witness our hands this 10th day of July, 1893.

“RHOADS & SIEVERS,
“By D. C. REOADS and WM. SIEVERS.

“Witness:

“JAS. W. CARR.
“STATE OF NEBRASKA, } Ss
COUNTY OF DoUuGLAS, )

“Be it remembered that on this —— day of July, A. D.
1893, personally appeared before me, a notary public,
duly appointed, qualified, and acting as such, within
and for the county aforesaid, Rhoads & Sievers, a co-
partnership composed of Darius G. Rhoads and William
Sievers, doing business under the firm name and style
of Rhoads & Sievers, to me known to be the identical
persons who subscribed the foregoing instrument and as-
signment, and acknowledged that they executed the same
as copartners, and that as such the same was their vol-
untary act and deed for the uses and purposes therein
set forth.

“Witness my hand and notarial seal this 10th day of
July, A. D. 1893.

“[SEALL.] JAS. W. CARR,
: “Notary Public.”

The assignment was delivered to the officer, or his
deputy, who immediately took possession of the assigned
estate, filed the deed of assignment for record in the office
of the county clerk, and three days later the instrument
was also recorded by the register of deeds. Subse-
quently, C. B. Havens & Co., a corporation creditor of
said insolvent, commenced a suit against said Rhoads &
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Sievers, aided by attachment, and Michael O. Maul, as
coroner, executed the writ by seizing all the assigned
property. After the recovery of judgment in that action
the coroner sold the property under the attachment pro-
cess, and the proceeds were applied in satisfaction of
said judgment. The person chosen as assignee by the
creditors having failed to qualify, the sheriff continued
in the trust, and as such assignee instituted this action
against Maul, and the sureties on his official bond, to
recover the value of the property so seized under said
writ of attachment. John C. Drexel, having succeeded
Bennett as sheriff, was substituted as plaintiff in the
suit. The trial resulted in a verdict against the defend-
ants, and from the judgment entered thereon they prose-
cute this proceeding.

The petition in error contains eighty-eight assign-
ments, but we shall specially notice only the more im-
portant of those argued by counsel.

The first two assignments of error relate to the sub-
stitution of John C. Drexel as party plaintiff for and
instead of Bennett, whose term of office had expired. A
complete answer to this is that no exception was taken
to the order in question at the time it was made, and
the substitution was not pleaded or raised as a defense
in the answer on which the trial was had.

Error is assigned because the court refused to sustain
a motion made by Drexel that he be dismissed out of the
case. To this ruling the record does not disclose that
the defendants caused an exception to be entered. We
must, therefore, presume that they were then satisfied
with the order as made, and they will not now be heard
to urge that it was erroneous.

Exception was taken to the introduction in evidence
of a copy of the official bond of the defendant Maul, as
coroner of Douglas county. No useful purpose could
have been served by the admission of that instrument
in the evidence, since the execution, delivery, and ap-
proval of the bond were alleged by the petition and ad-
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mitted to be true by the answer, so that no prejudice
could have resulted to the defendants from the ruling
under consideration.

It is argued that the petition fails to state a cause of
action, because it appears from the record and proceed-
ings in the case that John C. Drexel is not the real pariy
in infterest in the suit. Section 5, chapter 6, Compiled
Statutes, relating to assignments, provides that “in every

such assignment the sheriff, and his successor in office, .

of the county in which the assignor resides, or if there
be two assignors, in which one of them resides, or if
there be more than two assignors, in which two or more
of them reside, shall be named as assignee.” In strict
compliance with this provision the deed of assignment
in the case at bar was made to George A. Bennett, as
sheriff of Douglas county, and his successor or successors
in office, in trust. Drexel succeeded Bennett as sheriff
of the county, and the duty of carrying out the trust by
virtue of the statute and deed of assignment devolved
upon the former upon the expiration of the term of the
latter, since the person chosen by the creditors of the
assigned estate failed to qualify or enter upon the duties
of assignee. The assignment was not made to Bennett
as an individual, but to him in his official capacity as
sheriff, and to his successor in office. It is plain that
Drexel is the real party in interest.

Objections were urged in the trial court to the intro-
duction of the deed of assignment in evidence, and they
have been renewed in this court. It is strenuously in-
sisted that the deed of assignment is void for various
reasons: First—The assignment runs to George A. Ben-
nett, sheriff, and not as sheriff. This objection is ex-
ceedingly technical, and devoid of merit. The section
of the assignment law, already quoted, requires every
assignment for the benefit of creditors to be made to the
sheriff and his successor in office, and this deed of as-
signment was so made, not to Bennett as a private indi-
vidual, but in his official capacity as sheriff of the county.





































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































