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Lm ton v. Coopcr

ApoLprHes T°. LaiNtox v. Joux W. Coorer.

FiLep Avrin 8,1898. No. 7964,

1. Proccss: WirNkss: NoX-RESIDENT. A non-resident suifor, or wit-
ness, who comes into this state for the sole purpose of attending
the trial of a cause pending therein, as a party or witness, is privi-
lege® from service of civil process not only while coming to, re-
turning from, and attending upon, the court, but for a reasonable
time after the hearing to prepare for his return home.

2, — : : : QuistioN oF Facr. What constitutes a rea-
sona.ble tlme for a party or witness to take his departure is a ques-
tion of fact to be determined from the evidence adduced in each
particular case.

Error from the district court of Douglas county.
Tried below before KEYsor, J. . Afirmed.

The opinion contains a statement of the case.

John T. Cathers and William A. Redick, for plaintift in
error.

In arguing the point that defendant was not privileged
from service of process at the time the summons was
served upon him, reference was made to the following
ases: Palmer v. Rowan, 21 Neb. 4525 Clurk ¢, Grant, 2

Wend. -[N. Y.] 257; Baldwin r. Fmerson, 15 Atl. Rep.
[1\ 1.] 835 Buaisley v. Baisley, 21 8. W. Rep. [Mo.] 29;
Puage v. Rundall, 6 Cal. 32; Bishop v. Vose, 27 Conn. 1; Cup-
well v. Sipe, 23 Atl. Rep. [R. 1] 14; Selly v. Hills, 8 Bing.
[Eng.] 165; Spence r. Stuart, 3 East [Eng.] 89; Catlett v.
Morton, 4 Lit. [Ky.] 122; Smythe r. Ban’s, 4 Dall. [U. 8.]
329; Nichols v. Horton, 14 Fed. RRep. 329; Moletor v. Sinned,
44 N. W. Rep. [ Wis.] 1099.

Charles A. Goss, contra:

Parties and witnesses are exempt from service of pro-
cess for a reasonable time. and the privilege extends to
non-residents. (Thompson’s Case, 122 Mass. 428; Palmer
v. Rowan, 21 Neb. 452; Kz parte McNeil, 6 Mass. 245; Wood
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v. Neale, 5 Gray [Mass.] 538; May v. Shumcay, 16 Gray
[Mass.] 86; Parker v. Hotchkiss, 1 Wall. Jr. [U. S.] 269;
Halsey v. Stewart, 4 N. J. Law 420; Watson v. Judge, 40
Mich. 729; Mitchell v. Huron, 53 Mich. 541; Person v. Grier,
66 N. Y. 124; Matthews v. Tufts, 87T N. Y. 568; Bolgiano v.
Gilbert Lock Co., 73 Md. 132; Capuwell v. Sipe, 17 R. L. 475;
Baisley v. Baisley, 113 Mo. 544; Page v. Randall, 6 Cal. 32;
Bishop v. Vose, 27 Conn. 1.)

Cases referring to question of what is a reasonable
time: Hateh v. Blisset, Gil. [Eng.] 308; Sidgier v. Birch, 9
Ves. Jr. [Eng.] 69; Ricketts v. Gurney, -7 Price [Eng.]
699; Persse v. Persse, 5 H. L. Cas. [Eng.] 670; Norris v.
Beach, 2 Johns. [N. Y.] 294; FEx parte Hurst, 1 Wash. C.
C. Rep. [U. 8.] 186; Sahlinger v. Adler, 25 N. Y. Sup. Ct.
704; Jacobson v. Hosmer, 42 N. W. Rep. [Mich.] 1110.

NORVAL, J. .

This aetion was brought in the district court of
Douglas county to recover the sum of $75,000. The de-
fendant was personally served with summons in that
county. He made special appearance in the cause and
objected to jurisdiction of the court over his person,
and moved to quash the service of the summons, on the:
ground that he was a non-resident and had been in at-
tendance before the court in another cause as a witness,
and a reasonable time had not elapsed after the trial
thereof to enable him to return to his home. The service
of process was set aside and the action dismissed.

The record discloses that the defendant is a British
subject and a citizen and a resident of England; that on
September 19, 1894, he came to Omaha solely as a party
and witness to be present at the trial of a cause then
pending in the district court of Douglas county, wherein
Pheebe R. E. E. Linton and Adolphus Frederick Linton
were plaintiffs, and John Whitaker Cooper and others
were defendants, with the intent to depart from Omaha
at the earliest possible moment after the conclusion of
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1894, continued from day to day until Thursday, October
11, at about 5 o’clock P. M. of that day, when the cause
was submitted to the court, by it taken under advisement,
and the decision therein announced on October 20; that
the defendant herein was present during the entire trial
of that cause in the capacity of defendant and witness;
that on October 11, and within fifteen minutes of the
close of the trial, defendant was served with a summons
in a suit brought against him before a justice of the peace
of Douglas county by the said Phebe R. E. E. Linton, and
within an hour thereafter he was served with another
summons in an action brought by said Pheebe in said dis-
trict court, and that summons in the present action was
served upon defendant on Saturday, October 13, 1894,
between 3 and 4 o’clock P. M. in the court house of Doug-
las county.

Public policy, the due administration of justice, and
the protection of parties and witnesses demand.that non-
resident suitors and witnesses alike be protected from
the service of civil process while necessarily in attend-
ance upon court. This privilege or immunity extends to
parties and witnesses not only while coming to, returning
from, and in actual attendance upon, the court for the
purpose of trial, but for a reasonable time after the hear-
ing to prepare for departure. This is the settled doec-
trine of this and other courts. (Palmer v. Rowan, 21 Neb.
452; Wayer v. Nelson, 54 Neb. 434; [Iisk v. Westover, 4
S. Dak. 233; Wilson v. Donaldson, 117 Ind. 56; First Nat.
Bank of St. Paul v. Ames, 39 Minn. 179; Mulhcarn v. Press
Pubdlishing Co., 53 N. J. Law 150; Parker v. Marco, 136 N.
Y. 585; Andrews v. Lembeck, 46 O. St. 38; Jacobson v. Wayne
Circuit Judge, 76 Mich. 234; Gregg v. Sumner, 21 T11. App.
110; Christian v. Williains, 35 Mo. App. 297; Partridge v.
Powell, 180 Pa. St. 22; Kinne v. Lant, 68 Fed. Rep. 436;
Smythe v. Banks, 4 U. 8. 329.%) Judge Thompson, in Chris-
tian v. Williams, 35 Mo. App. 297, uses this language:
“The reason which extends the immunity to a non-resi-
dent witness is, that he cannot be brought within the



VoL. 54] ' JANUARY TERM, 1898. 441

Linton v. Cooper.

jurisdiction to testify by compulsory process, and as his
testimony may be needed in order to the due administra-
tion of justice, he ought not to be deterred from coming
by the possibility of being entangled in other litigation
by reason of coming. The same reason extends in a
measure to the presence of a litigating party. The due
administration of justice is presumptively promoted by
his being present at the trial of a cause to which he is a
party, in order to instruct his counsel, and it is therefore
prejudicial to the administration of justice that a rule
should exist which may deter him from coming.” There
is some cqnflict among the decided cases, but, in weight
and reason, the decisions range themselves in strong
array in support of the principle announced in the fore-
going excerpt.

The testimony adduced in support of the motion to set
aside the service of process herein tends to show that
after the conclusion of the hearing on October 11, 1894,
defendant had a large amount of business to transact
with his counsel in connection with said cause as a party
litigant; that important features were to be discussed
and contingencies to be provided for in relation thereto,
since the decision had not been announced; that his per-
sonal effects and baggage were to be packed; that hun-
dreds of documents which he had brought with him from
England to be used in the trial of said cause had become
disarranged and scattered during the trial and it was
necessary to gather these up, sort, and arrange them so
a portion could be left with his counsel and the remain-
der packed for reshipment for England; that affidavits
were required to be prepared for the purpose of support-
ing the motion to quash the service of the writs in the two
other cases already mentioned which had been sued out
against Cooper; that defendant and his counsel, immedi-
ately after the close of the hearing on October 11, began
to make all necessary preparations to enable defendant
to leave Omaha and the state at the earliest practicable
moment consistent with the business which brought him
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to the city, and both continued their efforts in that behalf
incessantly, and with all due haste, up to the time the
summons herein was served upon the defendant. The
question is whether the service of process was had while
Cooper was in attendance upon the district court of
Douglas county as a suitor and witness, and before suf-
ficient time had elapsed for him to depart from the
county. No definite rule can be laid down as to the
length of time a party or witness may have to return to

his home other than that the law gives him a reasonable
~ time to depart from the court. What is, and what is not,
a reasonable time for such purpose is a question of fact
to be ascertained from the evidence adduced and the
circumstances surronnding each particular case. What
would be reasonable for one person might be wholly un-
reasonable for another. We think, under the facts dis-
closed by this record, Cooper was privileged from service
of summons in this action, especially since the cause in
which he had appeared as a party and testified as a wit-
ness was undetermined when this service was had, and
because a reasonable time after the hearing therein for
him to take his departure from the state had not yet
elapsed. The facts bring this ease within the letter and
spirit of the rule, and the reason upon which it is based,
which protects parties and witnesses from the service of
process in civil cases while attending court in a jurisdic-
tion other than the one where they reside. (See Jacobson
v. Wayne Circuit Judge, 76 Mich. 234; Kinne v. Lant, 68
Fed. Rep. 436; Hatch v. Blisset, Gilbert’s Cas. [Eng.] 308;
Sidgier v. Birch, 9 Vesey’s Ch. [Eng.] 69; Ricketts v. Gur-
ney, 7 Price’s Rep. [Eng.] 699; ILightfoot v. Cameron, 2
Sir William Blackstone Rep. [Eng.] 1113.)

. The motion to set aside service of process in this cause
was properly sustained, and the judgment, therefore,
must be

i AFFIRMED.
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- Pumse R. E. E. LINTON V. JOHN W. COOPER ET AL.
FiLED APRIL 8, 1898. No. 7963.

"Process: WITNESS: NON-RESIDENT. A party to a suit, or a witness at
the trial, who is a non-resident of this state, is privileged from
the service of summons in this state not only while necessarily
and in good faith in attendance upon the court. but for a reasona-
ble time after the hearing, to prepare for his departure and return
to his home.

ErRrOR from the district court of Douglas county.
Tried below before KRYSoR, J. Affirmed.

John T. Cathers and William A. Redick, for plaintiff in
€rror.

Charles A. Goss, contra.

NORVAL, dJ.

The controlling facts herein are substantially the same
as in Linton v. Cooper, 54 Neb. 438, decided herewith, and
for the reason stated in the opinion filed in that case the
judgment is ~

AFFIRMED.

IwzrRA E. HOWARD BT AL. V. BOARD OF SUPERVISORS Ol
CrLAY CoUNTY.

FiLEp APRIL 8,1898. No. 7903.

1. Highways: DEcisioN oF CoUNTY Boarp: REviEw. The propriety or
necessity of opening and working a section-line road is committed
to the discretion of the county bodrd, and its decision is not sub-
ject to review.

2 Fminent Domain: CONSTITUTIONAL Law. Property is not taken for
a public use without due process of law when an opportunity is
afforded the owner to have his damages ascertained by adequate
and appropriate judicial proceedings, and provision is made for
the payment of the amount thereof prior to the time the property
is taken.



444 NEBRASKA REPORTS. [VoL. 54

Howard v. Board of Supervisors of Clay County.

3, Statutes: TITLES: SECTION-LINE RoADS. Section 46, chapter 78,
Compiled Statutes, is embraced within the title of the act of which
it forms a part, and is valid, although said section may operate
incidentally to modify ‘other laws.

4. Highways: DaMAGEs: INsTRUcTIONS. Where land has been appro-
priated for a public highway, an instruction which directs the jury
to allow the owner full compensation for land actually taken and
such damages to the residue of the tract as are equivalent to the
diminution of the value thereof is not unfavorable to him.

5. Instructions: REPETITIONS. A cause will not be reversed for the
refusal of a proper instruction where an instruction fully as fa-
vorable to the complaining party covering the same point has
been given by the court on its own motion.

6. Highways: Damacis: CONFLICTING EVIDENCE: REVIEW. Where
there is a conflict in the evidence as to the amount of damages
sustained by a land-owner by reason of the appropriation of his
land for a public road, this court will not interfere with the ver-
dict on the ground that the damages awarded by the jury are in-
adequate.

ERROR from the district court of Clay county. Tried
below before HASTINGS, J. Affirmed.

S. W. Christy, for plaintiffs in error.
A. C. Epperson and William M. Clark, contra.

NoRrvAL, J.

. A petition was presented to the county board of Clay
county praying the opening of a section-line road between
sections 26 and 35, in township 5, range 6 west, and over

.and across the lands of Ezra E. Howard and Irenus V.
Howard. The Howards filed with the county clerk of
said county a remonstrance against the opening of the
highway, upon various grounds, and set forth therein a
claim for damages in the sum of $1,500. A suit in equity
was subsequently brought by them in the district courrt
to enjoin the county clerk and board of supervisors from
opening the said section line as a public road. A demurrer
to the petition was sustained, and the cause dismissed.
An appeal was prosecuted to this court, which resulted
in an affirmance of the judgment of the district court.
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(Howard v. Brown, 37 Neb. 902.) Subsequently the county
board, upon the hearing of the evidence adduced, made a
finding, which was entered on the record of its proceed-
ings, that the public good demands and requires the
opening of said section-line road, and the same was or-
dered to be opened. The damages of the remonstrators
were allowed at $170, and they prosecuted an appeal to
the district court, where the jury assessed their damages
at the sum of $315. .

"In the court below the Howards filed a petition setting
. forth therein, in addition to their claim for compensa-
tion, various grounds why the highway should not be
opened. All averments presenting the question of the
necessity and expediency of the establishment of the road
were by the court, on motion of the county attorney,
stricken from the pleading, which ruling is now assailed.
It is asserted that plaintiffs had the right to appeal from
the decision of the board ordering the opening of the
road and have the jury determine whether the public
good demanded such step.to be taken. This position is
unwarranted. By section 46, chapter 78, Compiled Stat-
utes, it is provided: “The section lines are hereby de-
clared to be public roads in each county in this state, and
the county board of such county may, whenever the pub-
lic good requires it, open such roads without any prelimi-
nary survey, and cause them to be worked in the same
manner as other public roads; Provided, That any dam-
ages claimed by reason of the opening of any such road
shall be appraised and allowed, as nearly as practicable,
in manner hereinbefore provided.”” By this section the
legislature has located potential roads on all section
lines of the state, and vested exclusive discretion in
county boards to cause the same to be opened and worked
as public highways, whenever the public good demands

that such steps shall be taken; but before a section-line

road can be opened the damages of the land-owner must
be ascertained. The statute authorizes an appeal to the
district court from the award of damages sustained by
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the establishment of a road, but makes no provision for
the review on appeal of the decision of the board ordering
the opening of a highway. We therefore conclude that
that question is not open to contest on appeal; otherwise
it would permit the appellate court to review the decis-
ion of an inferior tribunal upon a matter committed to
its discretion, and that, too, in the absence of an express
statute permitting such review. The propriety or neces-
sity of opening and working section-line roads is commit- °
ted to the discretion of the county board, and its decision
is final.  (Throckmorton v. State, 20 Neb. 647; Cowles wv.
School District, 23 Neb. 655; Howard v. Brown, 37 Neb.
902; Pollock: 1. School District, 54 Neb. 171; Elliot,
Roads & Streets 276; Wearer v. Templin, 113 Ind 329)
Whether a necessity e\lbted or not for the opening of the
road in question was a governmental question which did
not concern plaintiffs, so long as they recelved compensa-
tion for their damages sustained.

It is insisted that the denial of an appeal to review the
decision of the county board upon the proposition
whether the public good required the opening of this
highway is a violation of the state constitution which
guaranties: “No person shall be deprived of life, liberty,
or property without due process of law.” The foregoing
provision cannot be successfully invoked by these plain-
tiffs, since they have not been deprived of their property
in an unconstitutional manner. The legislature has pro-
vided how the property of an individual may be taken for
highway purposes, and designated a tribunal for deter-
mining the necessity of such appropriation, and for as-
sessing the damages of the land-owner, besides making
adequate provision for an appeal from the award. One’s
property is devoted to the public use by due process of law
when an opportunity is offered him to have his damages
‘ascertained by adequate and appropriate judicial proceed-
ings, and suitable provision is made for the payment of
the same prior to the taking of the property. (Chicago,
B. & Q. R. Co. v. State, 47 Neb. 549.)
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It is next asserted that said section 46, chapter 78, Com-
piled Statutes, is unconstitutional, because the provisions
of said section are not embraced within the title of the
act and are inconsistent with, and repugnant to, prior
statutes which have not been in terms repealed. The
same objections were decided adversely to the foregoing
contention in Henry v. Ward, 49 Neb. 392, it being there
held that said section 46 was germane to the title and
subject of the prior act amended, and is valid, though
the amendment did operate incidentally to modify other
statutes. (See State v. Corncll, 50 Neb. 526.) A discussion
of the question anew is unnecessary at this time.

Complaint is made in the brief of the instructions given
and refused on the measure of damages. The court di-
rected the jury, substantially, that the measure of re-
covery is the market value of the land actually appropri-
ated for the highway, together with a sum equal to the
depreciation in value of the portion not taken, occasioned
by the location and opening of the road. This rule was
favorable to plaintiffs. As to the instructions tendered
by them, all that need be said is that they were fully
covered by those given by the court on its own motion;
therefore it was not reversible error to refuse those re-
quested. '

‘We have carefully perused the testimony in the bill of
exceptions, and find that it would have supported a ver-
dict for a larger sum, as well as for a smaller amount,
than was returned by the jury. Therefore the assign-
ment that the damages assessed are inadequate must be
overruled. '

AFFIRMED.
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Chicago, B. & Q. R. Co. v. Schalkopf.

CHICAGO, BURLINGTON & QUINCY RAILROAD COMPANY
V. WILLIAM SCHALKOPF.

Firenp Arriv 8,1898. No. 7955.

1. Adverse Possession. To establish title to real estate by adverse pos-
session there must have been maintained, by the party asserting
title, an actual, continuous, notorious, adverse, and exclusive pos-
session of the premises, under claim of ownership, during the
statutory period of ten years.

2. Instructions: EVIDENCE. It is error to give an instruction to the
jury which assumes the existence of material facts which are un-
supported by the evidence.

ERROR from the district court of Lancaster county.,
Tried below before HoLmEs, J. Reversed.

J. W. Deweese and F. E. Bishop, for plaintiff in error.
L. W. Billingsley and R. J. Greene, contra.

NORvVAL, J.

This was ejectment by the Chicago, Burlington &
Quincy Railroad Company to recover a part of lot 10,
in block 5, of Mechanics’ Addition to the city of Lincoln.
The answer consisted of a general denial, and a plea of
ten years of adverse possession of the property in the
defendant and his grantors. In compliance with the
provisions of the statute there were two trials of the
cause in the court below, both of which resulted ad-
versely to the plaintiff, and it has brought the record here
for review. :

It is alleged as a ground for reversal that the verdict is
unsupported by the evidence. The defendant occupies
the portion of the lot in controversy, and asserts title
thereto through certain conveyances starting from' the
original patentee, and by reason of adverse possession
for the statutory period, while plaintiff predicates the
right of possession to the property by virtue of a war-



VoL. 54] JANUARY TERM, 1898. 449

Chicago, B. & Q. R. Co. v. Schalkopf.

ranty deed from the patentee and certain condemnation
proceedings. There is no material controversy over the
facts. By letters patent issued by the United States on
August 1, 1860, there was conveyed to Emerson H. Eaton
the east balf of the southeast quarter of section 27, in
township 10 north, of range 6 east, in Lancaster county.
A portion of said real estate has been platted as Me-
chanics’ Addition to Lincoln by the then owner of the
property, but prior to such platting plaintiff constructed
its road over and across said lands. Lot 10, in said block
5, lies west of plaintiff’s road-bed, and the east end of the
lot is within the distance of fifty feet from the middle of
the main track and the center of the right of way. On
April 8, 1870, the railroad company filed an application
with the probate judge of Lancaster county for the con-
demnation of right of way through said county. Com-
missioners were appointed, who returned to said judge
their appraisement in writing, setting forth therein the
width of the right of way to be 100 feet on either side of
the center of the right of way, according to plats on file in
- the offices qf the secretary of state and county clerk of
said county, and assessing to E. H. Eaton $150 damages
for the location of the right of way across the said east
half of southeast quarter of section 27. Plaintiff paid
said sum to the probate judge for the use of Eaton on
May 9, 1870, but the money was afterwards withdrawn
by the company. Subsequently, in July of the same year
the condemnation proceedings were supplemented by the
same commissioners, reassessing Eaton’s damages in the
premises in the sum of $150, upon prior personal service
of notice on him of such proposed action. Eaton ap-
pealed to the district court from this last appraisement,
and on June 6, 1871, the cause was dismissed out of said
court pursuant to the stipulation of the parties. On the
same day Eaton and wife, by deed of general warranty,
conveyed to the railroad company a right of way 100 feet
wide, being fifty feet on each side of the center line of
gaid railroad as located and built across the aforesaid
- 33
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eighty-acre tract, which deed was duly filed for record on
December 11, 1871. .

The rule is a familiar one in this state that to acquire
title to real estate by virtue of the statute of limitations
there must have been an actual, visible, exclusive, peace-
able, and uninterrupted adverse possession of the prem-
ises under claim of ownership for the period of ten years.
The evidence in this case is wholly insufficient to estab-
lish that the defendant and those through whom he
claims title to the property had been in the actual occu-
pancy or possession of that portion of the lot in dispute
for the statutory period above stated. Defendant pur-
chased the lot in 1887, and at the time it was vacant and
unimproved. This suit was instituted in 1893. It is,
therefore, very evident that the defense of adverse pos-
session was not made out at the trial.

Both plaintiff and defendant claim title to the property
from a common source. It is needless to state the va-
rious conveyances constituting defendant’s chain of title,
since plaintiff must recover alone on the strength of his
own title or right to the premises, and cannot rely on the
weakness or invalidity of that of his adversary. (O’Brien
v. Gaslin, 24 Neb. 559; Buck v. Gage, 27 Neb. 306; Gregory
v. Kenyon, 34 Neb. 640;  Bigler v. Baker, 40 Neb. 325;
Omahe Real Estate & Trust Co. v. Kragscow, 47 Neb. 592.)
Plaintiff acquired, by the warranty deed from Eaton and
wife to it, a perfect and complete title to a strip of land
100 feet in width, or fifty feet wide on each side of the
center line of the right of way. And the evidence ad-
duced on the trial in the lower court established beyond
any dispute that a portion of the land sought to be re-
covered, to-wit, a strip five feet in width, is embraced
within the description contained in the said deed to the
company and is in possession of the defendant. These
facts are established by the testimony of E. E. Harte,
plaintiff’s civil engineer, the maps and deed, and there
is no testimony to be found in the record in opposition
thereto. The verdict being unsupported by the evidence
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as to a portion of the premises, it is unnecessary to ex-
press an opinion upon the sufficiency of the condemnation
proceedings to entitle plaintiff to recover possession
thereunder of the remainder of the property in dispute.

Complaint is made of the giving of the following para-
graph of the charge of the court, to which exception at
the time was taken by counsel for plaintiff:

“7. The defendant alleges in his answer that the cause
of action set forth in the plaintiff’s petition did not ae-
crue to the plaintiff, nor to its grantors, within ten years
next before the beginning of this action, and that for ten
years immediately before the commencement of this ac-
tion the defendant and his grantors were in open, noto-
rious, adverse, and continuous possession of the lot de-
scribed in the petition, and contends that plaintiff ought
not to maintain this action against defendant, because
the same is barred by the statute of limitations. You
are instructed that where, in an action of ejectment such
as this action is, the defendant in possession of the real
estate, the subject of the action, relies upon the statute
of limitations as a defense, the burden of proof is on him
to show by a fair preponderance of the evidence that his
possession and that of his grantors has been actual, open,
continuous, adverse, and exclusive during the ten years
last preceding the commencement of the action and with
the purpose and intent of the occupants of the premises
in controversy to assert their ownership of the property;
hence, if the jury find from the evidence that the defend-
ant and his grantors have been in actual, open, continu-
ous, adverse, hostile, and exclusive possession of the
premises in controversy, with the purpose and intent of
asserting at all times their ownership of the property in
question, for the full term of ten years or more prior to
the 30th day of September, 1893, then your verdict should
be for the defendant.”

There is in the record before us no evidence to which
this instruction could apply. It submitted to the jury
for their determination the existence of the fact of ad-



452 NEBRASKA REPORTS. [Vor. 54

Miller v. Meeker.

verse possession without any evidence to support it. The
instruction was prejudicial in the highest degree, and
should not have been given. (Morearty v. State, 46 Neb.
652; Williums v. State, 46 Neb. 704; City of York v. Spell-
man, 19 Neb. 357.) The judgment is reversed and the
cause remanded.

REVERSED AND REMANDED.

Ryan, C., not sitting.

LypiA 8. MILLER ET AL. V. N. H. MEEKER.
FiLgp APRIL 8,1898. No. 7908.

1. Justice of the Peace: SUMMONS TO ANOTHER CoUNTY. When an ac-
tion is properly brought before a justice of the peace of one county
summons may issue to any other county to bring in other parties
defendant.

In a personal action service of summons in a county
where a suit is brought upon a nominal defendant merely, who has
no substantial interest in the subject of the suit adverse to the
plaintiff, does not confer authority upon the court to issue a sum-
mons to another county for a real defendant.

3.

: Jurispicrion. The jurisdiction of a justice’s court is inferior
and limited, and to support a judgment of that court the record
must affirmatively show jurisdiction over the person of the de-
fendant.

ERROR from the district court of Cass county. Tried
below before CHAPMAN, J. Reversed.

A. D. McCandless and G. M. Spurlock, for plaintiffs in
error.

George W. Clark and D. K. Barr, contra.

NORVAL, J.

This suit was instituted before a justice of the peace
of Cass county by N. H. Mecker against P. A. Iisher,
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Lydia 8. Miller, and William I'isher for the recovery of
money. Service of summons was made upon P. A. Fisher
in that county, and upon the other two defendants in
Gage county. Lydia 8. Miller and William Fisher made
special appearance before the justice, and objected to the
jurisdiction of the court over their persons, which motion
was overruled, and thereupon judgment was entered
against all the defendants for $150 and costs. Lydia 8.
Miller and William Fisher alone prosecuted a petition
in error to the district court, where the judgment of the
justice was affirmed, and they have brought the record to
this court for review by proceeding in error.

The first question presented is whether, under the leg-
islation in this state, a justice of the peace has authority
to issue a summons to any county in the state. The
solution of this question requires an examination and
construction of certain sections of the Code of Civil Pro-
cedure. Section 904 declares that “the jurisdiction of
justices of the peace in civil cases shall, unless otherwise
directed by law, be limited to the county wherein they
may have been elected, and where they shall reside.”
The foregoing limits the territorial jurisdiction of jus-
tices of the peace to their respective counties in all cases
where the legislature has not in express terms, or im-
pliedly, otherwise ordered. Such justice must perform
his acts within the territorial boundaries of his county,
and it must be conceded that the section quoted confers
no authority upon such an officer to issue process to a
county other than that in which he was elected or ap-
pointed. Has such power been given by any other statu-
tory provisions? Section 65 of said Code provides:
“YWhere the action is rightly brought in any county, ac-
cording to the provision of title four, a summons shall be
issued to any other county, against any one or more of
defendants, at plaintiff’s request.” Section 1085 declares
that “the provisions of this Code, which are in their
nature applicable, and in respect to which no special pro-
vision is made by statute, shall apply to proceedings be-

o
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fore justices of the peace.” This last section, of itself,
may be insufficient to make said section 63 applicable to
-actions instituted before justices of the peace, but the
provisions of said section 1083, when construed in con-
nection with the fact that the justice act is a part of the
Code of Civil Procedure, adopted therewith, and such act
contains no special provision relating to the county to
which a justice’s summons shall be issued, except as
contained in section 910 of the Code of Civil Procedure,
which declares that the same shall “be directed to the
constable or sheriff of the proper county,” there is plausi-
ble ground for holding that when an action is properly
brought in a justice’s court of the county where one of
the defendants resides or may be served with process,
summons may lawfully issue to a county other than that
in which suit is brought for other defendant or defend-
ants. This construction has been given the statute by
the bench and bar for years, and is supported by a dictum,
of this court in Bair v. People’s Bank, 27 Neb. 577. It is
doubtful whether the court as now constituted would
adopt this construction were it not for the fact that the
case referred to has been so long acquiesced in as to now
become a 1ule of property, and which, if changed, should
be by the legislature and not by the courts.

It is urged that the justice of the peace did not acquire
Jurisdiction over the persons of Lydia 8. Miller and Will-
iam Ifisher. for the reason 1. A. I'isher, the defendant
upon whom process was served in (‘ass county, had no
substantial interest in the subject of the suit adverse to
the plaintiff below. TUnder the statute of this state, an
action like the one at bar must be instituted in the county
in which the defendant or some one of the defendants
resides, or may be summoned. (Code of Civil Procedure,
sec. 60.) And section 65, quoted above, authorizes, where
an action is properly brought in one county, the issuing
of summons to any other county in the state. The word
“defendant,” as used in said section 60, does not mean 2
nominal defendant merely, but one who has a substantia]

.
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interest in the subject of the suit adverse to the plaintiff.
(Dunn v. Haines, 17 Neb. 560; Cobbey v. Wright, 23 Neb.
250, 29 Neb. 274; Hanna v. Emerson, 45 Neb. 708.) It is
obvious if a suit is not rightly planted in the county
whence the summons issued, there is no authority for
bringing a defendant from another county by a summons
directed to, and served in, that county. In this state the
jurisdiction of a justice of the peace is inferior and lim-
ited, and to sustain a judgment of his court the record
must affirmatively show that jurisdiction over the person
of the defendant was obtained. (Robbins v. Clemmons, 41
0. St. 285.) In the light of the principles stated above
it is plain the justice in the case before us acquired no
jurisdiction over Lydia 8. Miller and William I'isher, and
that the judgment rendered against them is void, since
they were served with process in Gage county, made no
general appearance in the cause, and their co-defendant,
P. A. Fisher, was a mere nominal party, having no real
interest in the controversy adverse to the plaintiff. The
bill of particulars states no cause of action against him.
Tt merely avers that the contract sued upon was made by
him as agent for the other defendants, without alleging
a single fact from which an inference could even be
drawn that P. A. Fisher was personally liable upon the
contract which it is alleged he entered into for and on
behalf of his co-defendants.- The record discloses that
the suit was improperly brought in Cass county, and
there was no right to serve the defendants in another
county. )

It is argued by counsel for plaintiff below that all the
defendants made a general appearance before the justice.
This contention is not borne out by the record, at least so
far as Lydia S. Miller and William IFisher are concermed.
The jurisdiction of the justice over their persons was suf-
ficiently challenged by the special appearance which they
made; but whether this is true or not is of no iniportance,
because the want of jurisdiction appeared on the face of
the record, and was available to them at any time. The
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judgment of the district court is reversed and the cause
remanded with directions to reverse the judgment of the
justice of the peace as to Lydia 8. Miller and William
Fisher and to dismiss the action as to them.

REVERSED AND REMANDED.,

WESTERN MANUFACTURING COMPANY V. J. J. ROGERS
ET AL,

FILED APRIL 8, 1898. No. 7918.

1. Evidence Contradicting Terms of Note. A promissory note or con-
tract cannot be varied, qualified, or contradicted by evidence of
a prior or contemporaneous agreement resting in parol.

2. Note: INDORSEMENT OF CONDITIONS: WAIVER. A memorandum in-
dorsed on a promissory note, to the effect that the promise may
be discharged by substitution of other obligations of the makers
within a given time, is for the benefit of the makers, and if they
fail to avail themselves of the privilege or option, within the pre-
scribed period, the note becomes absolute, and a recovery may be
had thereon, after maturity, according to its legal import.

3. Action: ADMISSION OF LIABILITY: INSTRUCTION. ‘Where, on the trial,
the defendant admits on the record full liability on a cause of ac-
tion set forth in the petition it is error to refuse an instruction
tendered to find for plaintiff as to such cause of action,

4. Construction of Contract. The interpretation of a written contract
is for the court and not for the jury, when it is capable of being
construed by its terms alone, unaided by extrinsic facts.

ERROR from the district court of Hall county. Tried
below before KENDALL, J. Reversed.

George H. Thummel and Lamb, Adams & Scott, for plain-
tiff in error.

Abbott & Caldwell, contra.

NORVAL, J.

The Western Manufacturing Company set forth in its
petition in the court below two causes of action, the first
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of which was to recover the sum of $76.66 with seven per
cent interest thereon, as a balance alleged to be due from
defendants for goods sold and delivered. The second
count of the petition was upon a promissory note for
$208.50, executed by the defendants on October 1, 1891,
due one year thereafter, and payable to the order of
plaintiff, with interest at eight per cent from maturity.
The note at the time it was signed and delivered con-
tained the following indorsement:

“This note is given for six mowers and two hay rakes
on hand with J. J. & B. J. Rogers, October 1, 1891. The
same are to be sold by said J. J. & B. J. Rogers during
the season of 1892, and at the maturity of this note we are
to accept in payment of the same their notes due on the
average time on which said mowers and rakes were sold.

“WresTERN Mra. Co.,
“M. D. WrLCH, Sec’y and Treas.”

The petition charges that the foregoing indorsement
gave the defendants an option or privilege to take up the
note in a certain manner, and that they neglected and
refused to avail themselves of such option, wherefore
they are liable for the face of the note and interest. The
defendants answered by a general denial of the averments
of the petition, and pleaded that in 1890 plaintiff ap-
pointed the defendants its agents to sell certain farm
machinery, principally mowers and rakes, and repairs
therefor, and that under said agreemenf they received
certain machines and repairs, including the goods de-
seribed in the petition, also the six mowers and two rakes
mentioned as being the consideration for said note; that
for the purpose of keeping true and correct accounts be-
tween the parties books were opened and all goods
shipped to defendants were charged to them; that in
October, 1891, M. D. Welch, plaintiff’s secretary and
treasurer, represented to defendants that plaintiff was
dispensing with certain portions of its book-keeping, and
requested defendants to execute the note sued on, and
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Welch indorsed thereon the said memorandum, promis-
ing at the time and before said note was executed that it
would show said machines were held as commission
goods in the hands of defendants, which would not have
to be paid for unless sold; that under such representa-
tions they signed and delivered said note to plaintiff;
that no part of the same was to be paid unless said goods
were sold; that defendants paid freight on the machines
on hand to the amount of $50 and that their storage was
of the value of $30, for which they asked compensation.
The reply was a general denial. Plaintiff obtained a
verdict for $101.60, and .to obtain a review of the order
and judgment denying its motion for a new trial is the
purpose of this proceeding.

On the trial the defendants, over the objection of
plaintiff, were permitted to introduce parol testimony
tending to prove that the note in controversy was given
for the sole purpose of showing the amount of unsold
goods which the defendants had belonging to plaintiff;
that it was the distinct agreement between the parties,
when the note was executed, that defendants would not
have to pay the same if the goods were not sold, and
that defendants subsequently sold two rakes and one
mower. Itisargued that the admission of the testimony
just indicated was erroneous, for the reason it was an
attempt to defeat the legal effect of the note in suit by
an alleged parol contemporaneous agreement. It is a
familiar rule that such evidence is inadmissible to vary,
modify, or contradict a written instrument. The note
and memorandum indorsed thereon are parts of the same
contract and must be construed together. When thus
interpreted, it is obvious the agreement was that de-
fendants were to pay plaintiff, in consideration of the six
mowers and two hay rakes, the sum of $208.50 one year
after the date of the note, with interest, with an option
to the payors to make settlement by giving their own
notes due op the average time on which said machinery
should be sold by them during the season of 1892. There
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is no.room to doubt that the title to the property vested
in the defendants, and that no inference can be properly
drawn from the note and memorandum that after the
execution and delivery thereof the relation of principal
and agent existed between the parties. It was clearly
incompetent for the defendants to introduce parol proofs
for the purpose of contradicting the written agreement
expressed in the note and memorandum, by showing that
the machinery was held by the defendant for sale on
commission and was not to be paid for until the same
was disposed of. (Newton Wagon Co. v. Diers, 10 Neb. 284;
(Clarke . -Kelsey, 41 Neb. 766; Kaserman v. Fries, 33 Neb.
427; Waddle v. Owen, 43 Neb. 489; Van Etten v. Howell, 40
Neb. 850.) The option contained in the memorandum
in question was a stipulation for the benefit of the de-
fendants, which they could avail themselves of or not
as they might elect. They neglected to discharge the
obligation by the substitution of other notes according
to the privilege given them; therefore the note in suit,
upon its maturity, became an absolute promise of the
defendants to pay the sum therein mentioned with in-
terest. (1Rae v. Raser, 9 Port. [Ala.] 122; Nesbit v.
Pearson, 33 Ala. 668; State v. Shupe, 16 Ta. 36; Schnier v.
Fay, 12 Kan. 184.)

An instruction was tendered, which was refused, di-
recting the jury that plaintiff was entitled to recover on
its first cause of action the sum of $76.66 and interest
thereon at seven per cent. The refusal to so instruct the
jury was reversible error, since it was admitted by de-
fendants, in open court on the trial, that there was a
balance due plaintiff for the items set out in the first
cause of action, $76.66, on October 14, 1892, and that the
same had not been paid. No instruction of like import
was given by the court, while, on the contrary, the jury
were told in one instruction that every allegation of the
petition was denied by the answer, and in another para-
graph of the charge it was stated that the burden was
on the party alleging a fact to prove its existence by a
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preponderance of the evidence. The refusal of the re-
quest, under the circumstances, was prejudicial to plain-
tiff.

Complaint is made of the following instructions given
by the court on its own motion:

“No. 5%. If you find from the evidence that the defend-
ants gave the note sued upon simply as a memorandum
note at the suggestion of the plaintiff’s duly authorized
agent, as claimed by defendants, and not as a settlement
in full for said machines, then defendants would be lia-
ble to plaintiff on said note only for such sum as you
find is the value of the goods sold after giving said note,
if any such have been sold and not settled for.”

“No. 7. You are instructed that if you find that the de-
fendants were selling the goods of the plaintiff on com-
mission and did not own them, and that they have sold
any of said goods and have not settled for all the goods
sold, then your verdict should be for the plaintiff for the
value of the goods you find from the evidence have been
sold and not settled for, including mowers, rakes, and
repairs, less such sum as you find the defendants entitled
to for freight paid or for storing said machinery, if you
find they are entitled to anything.”

The giving of these instructions constituted grounds
for reversal. They left it for the jury to construe the
agreement of the parties. The contract was unambigu-
ous, and required no extrinsic facts to aid in ascertaining
its true meaning; therefore it was the province of the
court to have interpreted it. (Sims v. Summers, 39 Neb.
781; Rickelts v. Rogers, 53 Neb. 477.) It follows that the
judgment should be reversed and the cause remanded
for a new trial.

REVERSED AND REMANDED.
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R. A. STEWART V. AMERICAN EXCHANGE NATIONAL BAXK
or LINCOLNXN.

FILED APRIL 8,1898. No. 7894.

1. Pleading and Proof. All material averments of new matter in an
answer which are not denied by the reply will be taken as ad-
mitted, and need not be proved.

. AMENDED ANSWER: REpLY. Where, after reply, an amended
answer is filed setting up the defense interposed in the original
answer and, in addition, facts which constitute a new and dis-
tinct defense, the plaintiff may reply anew if he so elects, but if he
does not, the reply to the original answer will not stand as a reply
to such new or additional defense. e

3. Judgment Non Obstante Veredicto. Section 440 of the Code of
Civil Procedure requires judgment to be rendered in favor of the
party entitled thereto by the pleadings, notwithstanding a verdict
has been returned against him.

4. Principal and Surety: SECURITY: NEW TriaL. A creditor who with-
out the consent of the surety voluntarily parts with security
thereby releases the surety to the extent he has been thereby dam-
aged.

Error from the district court of Lancaster county.
Tried below before TIBBETS, J. Reversed.

Willard E. Stewart, for plaintiff in error.
Sawyer, Snell & Frost, contra.

NORVAL, J.

This suit was brought in the court below by the Ameri-
can Exchange National Bank of Lincoln against Lou L.
E. Stewart and R. A. Stewart on a promissory note for
$1,000, bearing date May 15, 1893, due in ninety days.
with interest at ten per cent per annum from date until
paid. Lou L. E. Stewart made default. R. A. Stewart
for answer alleged that he signed the note as surety
merely, and that, without his consent, plaintiff, for a
valuable consideration received from Lou L. E. Stewart,
extended the time of payment of the note. The bank re-
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plied by a general denial. Prior to the trial R. A. Stew-
art, by leave of court, filed an amended answer, which set
up the same defense as contained in the original answer
and, in addition, pleaded that the bank.held certain
notes, aggregating $3,000, as collateral to the one sued
.on, which it surrendered to the principal maker, Lou L.
E. Stewart, to the damage of the answering defendant.
No reply was filed to the amended answer. Verdict and
judgment for plaintiff; and defendant R. A. Stewart
prosecutes an error proceeding to this court.

One ground urged for reversal is that the defendant
surety was, by the pleadings, entitled to recover judg-
ment, which proposition is unanswerable. Under sec-
tion 134 of the (‘ode of Civil Procedure every material
allegation of new matter contained in the answer, not
put in issue by a reply, must be taken as true. (Dillon v.
Russell, 5 Neb. 484; Williamns v. Evans, 6 Neb. 216; Payne
v. Briggs, 8 Neb. 75; Consaul v. Sheldon, 35 Neb. 247; Na-
tional Lumber Co. v. Ashby, 41 Neb. 292 ; Van Etten v. Kos-
ters, 48 Neb. 152; Scoficld v. Clurk, 48 Neb. 7 11; Culbertson
Irrigating & Water Power Co. v. Coz, 52 Neb. 684; Hartzell
v. McClurg, 54 Neb. 313.) Two defenses were well
pleaded in the amended answer—the release of the
surety by the payee extending the time for the payment
of the note to the principal malker, and the surrender and
release of collaterals held as security for the payment
of the note. By the plaintiff failing to reply to the
amended answer, the second defense, under the statute
and authorities, must be regarded as confessed. It is
suggested, in argument, by counsel for plaintiff below
that the reply to the original answer should be treated
as a reply to the amended one. Possibly it might have
been thus regarded had it been refiled as a reply; but .
without such refiling it certainly cannot be so considered
as to the new defense which was not interposed in the
first or original answer. An amended answer having
been filed, plaintiff had the undoubted right to plead
over if it so desired, or to stand upon its reply previously
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filed. Having elected to adopt the latter course, the
reply to the original answer should not be considered
as a reply to the amended answer, as to the new or ad-
ditional facts, or cause of action, set forth in the amended
pleading, which were not contained in the original.
(Bslich v. Mason City & F. D. R. Co., 75 Ia. 443; Wilson v. *
Preston, 15 Ta. 246; McAllister v. Ball, 28 111. 210; Ermen-
trout v. American Fire Ins. Co., 63 Minn. 194; Kelly v. Bliss,
54 Wis. 187.) The two cases relied upon by counsel for
plaintiff are not in point here. In Yates v. French, 25
Wis. 661, after answer, the original complaint or
- petition was amended, by merely changing the ad dam-
num clause. Obviously nothing new was brought for-
ward by the amendment which necessitated a new an-
swer. In that case there had been no change in the
matters in issue, and no different answer was required;
while in ‘the case at bar, after a reply was filed, an
amended answer was brought in pleading a new and
distinct defense to plaintiff’s cause of action, so that the
reply on file could not be considered as a plea thereto.-
In Stevens v. Thompson, 5 Kan. 305, the only amendment
of the petition, after answer, consisted in adding a new
party plaintiff, which did not change the grounds of the
action, and the answer already on file in that case put in
issue every fact pleaded in the original and amended
petition. )

It is insisted that the defendant waived a reply by
trying the cause as if one had been filed to the amended
answer; and Western Horse & Cattle Ins. Co. v. Timm, 23
Neb. 526, and other authorities® are cited to support the
principle that if a case is tried as though a proper reply
had been filed, no advantage can be taken in the appel-

#Meader v. Malcoln, 18 Mo. 550; Hensler v. Cannefar, 49 Mo. 295; Gray
p. Worst, 31 S. W. Rep. [Mo.] 585; State v. Phillips, 38 S. W. Rep. [Mo.]
931; Hopkins v. Cothran, 17 Kan. 173; Wilson v. Fuller, 9 Kan. 176;
Quimby v. Boyd, 6 Pac. Rep. [Colo.] 462; Jerome v. Bohn, 40 Pac. Rep.
[Colo.] 570; McAlister v. Howell, 42 Ind. 16; Helton r. Wells, 40 N. E. Rep.
[Ind.] 930; Comer v. Way, 19 So. Rep. [Ala.] 966; Minard v. McBee, 44
Pac. Rep. [Ore.] 491; Louistille & N. R. Cd. v. Copas, 26 S. W. Rep. [Ky.]
179; Killman v». Gregory, 66 N. W, Rep. [Wis.] 53.
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late court of the fact that no reply to the answer was
made. The doctrine invoked has no application here,
since there is nothing in this record to show that the
trial was conducted below on the theory that the aver-
ments of the amended answer were denied. There is no
bill of exceptions in the record, so we are not advised
what occurred during the trial. It does appear, how-
ever, that an exception was taken to each instruction,
especially the portion of the charge relating to the sur-
render of collaterals by plaintiff; so that no inference can
be properly drawn from this record that a reply was
waived. The absence of a reply to the amended answer
is not raised for the first time in this court. One of the
grounds set forth in the motion for a new trial was that
the verdict was contrary to law, which was sufficient
to challenge the attention of the trial court to the fact
that the verdict was not in accord with the issues ten-
dered by the pleadings.

Section 440 of the Code of Civil Procedure controls in
this case. It provides as follows: ‘“Where, upon the
statements in the pleadings, one party is entitled by law
to judgment in his favor, judgment shall be so rendered
by the court, though a verdict has been found against
such party.” Plaintiff by failing to reply to the amended
answer admitted the bank voluntarily surrendered to the
principal maker collaterals given to secure the note in
suit, without the consent of the defendant surety, which,
to the extent of the value of such collaterals, released
him from liability. (Bronson v. McCormick Harvesting Ma-
chine Co., 52 Neb. 342.) The verdict being for the face of
the note in controversy with interest, for the reason
stated, the judgment is reversed and the cause remanded.

REVERSED AND REMANDED.



Vor.54]  JANUARY TERM, 1898. 465

Hecrzke v. Blake.

FrRED HirZKE V. JESSE H. BLAKE ET AL.
FiLep ArriL 8, 1898. No. 7926.

1. Conflicting Evidence: RrEviEw. A verdict based upon conflicting
evidence will not be disturbed.

2. Evidence: LeastE. Rejection of the lease offered in evidence in this
case held not prejudicial error.

3. Review: INsTRUCTIONS: BRIEF. Instructions not argued in the brief
of plaintiff in error will not be reviewed.

ErrOR from the district court of Douglas county.
Tried below before KEYSOR, J. Affirmed.

C. A. Baldwin, for plaintiff in error.
V. O. Strickler, contra.

NORVAL, J.

This suit was instituted before a justice of the peace
by Jesse H. Blake and Charles Secomb against I'red
Herzke and Birdie Mann to recover a balance alleged
to be due plaintiffs on an account for labor performed
and materials furnished by them in the making of cer-
tain changes and repairs of the Elkhorn Valley House
situated in the city of Omaha. Plaintiffs recovered judg-
ment against both of the defendants, and the latter ap-
pealed to the district court, where, upon a trial to a jury,
judgment was entered for the full amount claimed
against Herzke alone, a verdict having been returned
against the plaintiffs in favor of Mann.

Herzke was the owner of the building in question, and
Birdie Mann, after the changes and repairs were made,
occupied the premises as the tenant of Herzke. It is
not disputed that the labor was performed and materials
were furnished as alleged, nor is there any contention
here over the amount due plaintiffs by reason of the
premises. They insist the verdict and judgment against
Herzke are right and should not be disturbed, while he

34
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maintains that plaintiffs were employed by Mann alone
and that she, and not himself, is liable. The evidence
bearing upon this question is conflicting. That intro-
duced by plaintiffs tended to show that in April, 1893,
‘Herzke leased the Elkhorn Valley House to his co-de-
fendant, Birdie Mann; that subsequently, on or about
the 25th of said month, and before she had taken pos-
session of the property, she saw Mr. Blake, one of the
plaintiffs, and informed him that there was to be some
work dome on the building and suggested he meet
Herzke, the owner, at the premises the next day; that
Blake did so, when Herzke showed the latter through
the building, pointed out the various changes and alter-
ations he desired to be made, and told him to use any
available material composing an old barn which stood
on the same lot; that Herzke gave him the key to the
premises, procured a permit from the building inspector,
and during the progress of the work was frequently
present giving directions and instructions to the work-
men. There is in the record testimony conducing to
show that while Herzke went through the building with
Blake and pointed out the changes desired, he never
employed plaintiffs, but the agrecment was that they
were to look to Birdie Mann for their pay. The testi-
mony is ample to support a verdict in favor of plaintiffs.
The jury have passed upon the conflicting testimony,
and their finding we cannot disturb, although we would
have been entirely satisfied had the verdict released
Herzke from liability.

It is argued that the trial court erred in refusing to
permit a written lease of the premises between Herzke
and Mann to go in evidence. The ruling is justified on
more than one ground. The lease was never recorded
so0 as to give plaintiffs constructive notice of its contents,
and no actual knowledge was brought home to plaintiffs,
so they were not bound by any stipulations contained in
the instrument. Again, an inspection of that document,
which is incorporated in the bill of exceptions, discloses
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that the relation of landlord and tenant did not exist
between Herzke and Mann at the time plaintiffs began
their work, since by the terms of the lease the tenancy
was not to commence until May 1, 1893. This being
the case, the rule could not be here invoked which was
announced in Twurner v. Townsend, 42 Neb. 376, to the
effect that without an express contract a landlord is
neither bound to repair leased premises, nor to pay for
those made by the tenants. It follows defendant could
not have been prejudiced by the exclusion of the lease
from the jury. No reversible error is discovered in the
other rulings on the exclusion and admission of testi-
_nony.

In the motion for a new trial and petition in error the
decision of the court in refusing to give each of the six
instructions tendered by Herzke is challenged by an
appropriate assignment, but the requests to charge will
not be considered, for the reason they are not argued in
the briefs filed by his counsel. Assignments of error
relating to the giving or refusing of instructions must be
supported by arguments in the brief of plaintiff in error,
pointing out the errors for consideration, else such as-
signments will be treated as waived. The judgment is

ATFIIRMED.

IPiIrsT NATIONAL BANK Or NELIGH V. GUSTAVUS A. LAN-
CASTER AND JAMES G. CRINKLAW, SHERIFF.

F1LEp APRIL 8,1898. No. 7875.

1. Mandamus: RELaToR. When mandamus is the appropriate remedy
the writ is issued on the relation of a private suitor.

2. Attachment: SEIZURE OF EXEMPT PROPERTY: APPRAISEMENT. It is
the duty of an officer who has seized under an order of attachment

- property claimed to be exempt under section 521 of the Code of
Civil Procedure to cause such property to be appraised when the
attachment defendant, being a resident of the state, the head of a
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family, and without any homestead exemption, files with such offi-
cer, or in the court from which the writ issued, the proper inven-
- tory and affidavit.

3. : : : MANDAMUS: PARTIES. Where, upon the filing
of such inventory and affidavit, the officer refuses to call apprais-
ers, a writ of mandamus will issue to compel him to perform that
duty; and, pending the application for the writ, the attachment
creditor may intervene and join with the officer in resisting the
application.

4. : : : . To entitle an execution or attachment
defendant to a peremptory writ of mandamus against an officer
who has seized and refused to appraise property claimed to be ex-
empt under section 521 aforesaid, he must allege, and prove, if not
admitted, that after the seizure and before the sale he filed with
the officer, or in the court from which the process issued, a sched-
ule of his entire personal estate, together with a sworn statement
that such schedule is complete and correct and that the claimant
is a resident of the state, the head of a family, and not possessed
of lands, town lots, nor houses exempt as a homestead under the
laws of this state.

ERROR from the district court of Antelope county.
Tried below before RoBINSON, J. Reversed.

N. D. Jackson, for plaintiff in error.
S. D. Thornton, contra.

SULLIVAX, J.

The First National Bank of Neligh sued Lancaster and
caused his property to be seized by Crinklaw, as sheriff
of Antelope county, under an order of attachment issned
in the action. Thereupon Lancaster, claiming the prop-
erty to be exempt under section 521 of the Code of Civil
Procedure, filed with the sheriff an inventory of the
whole of the personal property owned by him and de-
manded an appraisement by three disinterested free-
holders of the county to be called and sworn as required
by law in such cases. The sheriff, at the instigation of
the bank, ignored the demand and Lancaster commenced
this suit against him to compel official acticn. The bank
obtained leave to intervene and filed an answer. There
was a trial in the district court, which resulted in a find-
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ing and judgment for the relator. The bank alone com-
plains.

The relator insists that the bank is a mere intruder in
the case and should not be permitted to assail the judg-
ment whether it is right or wrong. But we think there
was no error in allowing the intervention. The writ of
mandamus is no longer a prerogative writ; when it is
the appropriate remedy it is issued as a matter of course
on the relation of a private suitor. (State v. Commissioners,
11 Kan. 67; Fisher v. Charleston, 17 W. Va. 63; State v.
Cummings, 17 Neb. 311.) Section 50a of the Code is as
follows: “Any person who has or claims an interest in
the matter in litigation, in the success of either of the
parties to an action, or against both, in any action pend-
ing or to be brought in any of the courts of the state of
Nebraska, may become a party to an action between any
other persons or corporations, either by joining the plain-
tiff in claiming what is sought by the petition, or by unit-
ing with the defendants in resisting the claim of the
plaintiff, or by demanding anything adversely to both
the plaintiff and defendant, either before or after issue
has joined in the action, and before the trial commences.”
This statute justifies the intervention, but it is quite clear
from its language that the bank on being admitted into
the case secured nothing more than the right of uniting
with the respondent in resisting the relator’s claim. The
contention that it could put in issue the correctness of
the inventory or the truth of the matters required to be
stated in the affidavit attached thereto cannot be sus-
tained. Being interested in the success of the officer,
the bank could champion his defense, but could not
widen its scope. The law providing for the appraisement
of exempt chattels taken on execution or attachment is
well designed to guard against oppression of indigent
householders and to place in their hands a swift, inex-
pensive, and effective remedy; and it should not be bent
from its appointed purpose and readjusted by the counrts
to suit the convenience of creditors. When the homeless
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debtor, being a resident of the state and the head of a
family, draws about his small possessions the sacred
circle of the exemption law, they are within a sanctuary
inviolable to the creditor as well as to the ofticer who
is charged with the execution of his process. And we
are entirelv satisfied that the constitutional rights of
the creditor are not infringed by limiting him, in actions
of this character, to the defenses which may be rightfully
interposed by the sheriff or constable actingeunder the
execution or order of attachment,

We now proceed to consider whether the judgment is
sustained by sufficient evidence. The petition alleges
that the relator js a resident of Antelope county, the
head of a family, that he has neither lands, town lots,
nor houses subject to exemption, and that he filed in due
season with the respondent, C'rinklaw, an inventory of
the whole of the personal propertv owned by him. The
intervener's answer admits that the relator is the head
of a family and a resident of the state, and, also, that he
filed with the sheriflf what purports to be an inventory
of the whole of his personal property. The answer then
" charges that the inventory is false and fraudulent, and
denies in general terms the facts not specifically admit-
ted to be true.  Thus it appears that the allegation of the
petition that the relator possessed no real estate exempt
as a homestead was one of the issues presented to the
court for trial. The inventory was not offered in evi-
dence and there is not in the record any proof whatever
that Lancaster had neither lands, town lots, nor houses
exempt as a homestead under the laws of this state. On
this record can the judgment be sustained? Section 521
of the Code of ('ivil Procedure is as follows: “All heads
of families who have neither lands, town lots, or houses
subject to exemption as a homestead, under the laws of
this state, shall have exempt from forced sale on exe-
cution the sum of five hundred dollars in personal prop-
erty.” llere is contained a description of the persons
who shall be entitled -to exemptions of the character
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claimed by the relator in this action. The next section
provides what a person entitled to such exemption must
do to secure it. He must, some time before the sale,
“file an inventory under oath, in the court where the
judgment -is obtained, or with the officer holding the
execution, of the whole of the personal property owned
by him.” Accompanying this inventory or attached to
it must be a verified statement of the debtor showing
his right to the exemption claimed. When such inven-
tory and affidavit have been filed, it becomes the impera-
tive duty of the officer to call freeholders and cause an
appraisement of the property to be made; and he will
be permitted to offer no excuse for failing to discharge
“this duty. But he is not required to act on the filing of
an inventory unless it be accompanied by an affidavit
showing that the debtor is within the class for whose
benefit the law was enacted. The statute here under
consideration has received very liberal construction in
the interests of unfortunate debtors, but it has never
been held that a person may have $500 worth of personal
property set apart to him as exempt without even making
an affidavit that he is entitled to it. In Kilpatrick-Koch
D1y (oods Co. . Callender, 34 Neb. 727, an affidavit recit-
ing that the debtor was the head of a family, a resident
of the state, and had neither lands, town lots, nor barns
subject to exemption as a homestead was held not to
meet the requirements of the law, because it failed to
show that he did not possess any exempt houses. The
second point of the syllabus states the rule thus: “A
debtor who swears that he has neither lands, town lots,
nor houses subject to exemption must negative the pos-
session of any of these, and if he fails to do so the affi-
‘davit will be insufficient.” It follows from what has
been said that the plaintiff was entitled to the peremp-
tory writ only upon due proof that he filed with the
sheriff in connection with the inventory an affidavit set-
ting forth that he was a resident of the state, the head
of a family, and had neither lands, town lots, nor houses
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exempt as a homestead. Having failed to furnish such
proof, the judgment of the district court is reversed and
the cause remanded.

REVERSED AND REMANDED.

LoCKE, HULEATT & COMPANY V. GEORGE W. SHRECK
ET AL.

FILED APRIL 8,1898. No. 7995.

1. Attachment: SALE oF MORTGAGED CHATTELS. Where a subsequent
mortgagee is without actual possession of the mortgaged property
or the right of immediate possession, an officer, under writs of at-
tachment, may lawfully seize the property and by a sale in gross
dispose of the mortgagor’s reversionary interest therein.

2. Conversion: PossessioN. To maintain an action for conversion of
chattels a party must have actual possession of the property or the
right of immediate possession.

3. Chattel Mortgages: Ricurs 0¥ MORTGAGEE. A subsequent mort-
gagee has an interest in the mortgaged property which the law
will protect in an appropriate action.

4. Conversion: LIABILITY OF SHERIFF. An officer who seizes mortgaged
chattels on mesne or final process against the mortgagor is not
liable in an action by the mortgagee if he does nothing to place
the property beyond the reach of the mortgagee or to prevent him
from taking possession of it when his right of possession accrues.

5. Instructions: HARMLESS ERROR. Where the verdict returned by the
jury is the only one authorized by the pleadings and proof, the
giving of an erroneous instruction is not prejudicial error.

ERROR from the district court of York county. Tried
below before BATES, J. Affirmed.

George B. France, for plaintiffs in error.
I'. C. Power, contra.

SULLIVAN, J.

On December 26, 1891, Morris Alexander, being the
owner, and in possession, of a stock of general merchan-
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dise in the city of York, mortgaged the same to J. Rosen-
baum to secure an indebtedness of $1,347. The mort-
gagee took immediate possession. Three days later a
second mortgage covering the same property was exe-
cuted by Alexander to the plaintiffs, Locke, Huleatt &
Co., to secure the sum of $416.81 due for merchandise
previously purchased of them. Both mortgages were
duly filed in the proper office and their validity appears
on the record unquestioned. Afterwards, D. B. I'isk &
Co., a corporation, commenced two actions against Alex-
ander in the district court of York county and caused
writs of attachment to be issued therein. These writs
were placed in the hands of the defendant George W.
Shreck, as sheriff, afid acting under their authority he
seized and took into his possession the whole of the
mortgaged property. Thereupon a verified schedule of
Alexander’s entire personal estate was presented to
Shreck and a demand made upon him to cause the same
~ to be appraised in accordance with the provisions of
section 522 of the Code of Civil Procedure. In obedience
to this demand, freeholders were called, an appraisement
made, and $500 worth of mortgaged merchandise turned
over to Alexander as exempt, he being a resident of the
state, the head of a family, and having neither lands,
town lots, nor houses exempt as a homestead. Before
this was done, however, the plaintiffs were notified by
the sheriff that the exempt property was about to be sur-
rendered, and that they might, if they wished to do so,
take it from Alexander by virtue of their mortgage; but
no action was taken by them and the property was re-
moved out of the state. This suit was brought by the
plaintiffs to recover damages for the conversion of the
stock of goods. The verdict and judgment were in favor
of the defendants and the plaintiffs prosecute error here.
Among other alleged errors they complain of the giv-
ing of the seventh instruction, which is as follows: “One
who is not a general owner of personal property, but
claims to own an especial interest therein, cannot main-
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tain an action for the conversion of the property, unless
he was in the actual possession of the property at the
time of the conversion. Therefore in this action, al-
though you should find that the plaintiff had a valid
chattel mortgage on the property in question, still, unless
you further find that the plaintiff, by himself or his agent,
had the actual possession of the property at the time of
the levy by the sheriff, you must find for the defendants.”
Considered as an abstract legal proposition the instrue-
tion is incorrect; but, in view of the conclusively estab-
lished facts of this case, it did not prejudice plaintiffs’
rights. Plaintiffs were subsequént mortgagees without
actual possession or right of immediate possession when
the writs of attachment were levied. No condition of
their mortgage had been broken. The sheriff might,
therefore, lawfully seize the property and by a sale in
gross dispose of Alexander's reversionary interest
therein.  (Bwrnham v. Doolittle, 14 Neb. 214; COhicago
Tamber Co. v. Fisher, 18 Neb. 334.) A sale of mortgaged
chattels in bulk to a single purchaser and subject to
existing mortgage liens is lawful whether made by the
mortgagor himself or by the sheriff or other officer on
execution against him. If nothing is done to place the
property beyond reach of the mortgagee to prevent him
. from taking possession of it when his right of possession
accrues, he is not injured and has no just cause of com-
plaint. (Burnham v. Dooliltle, 14 Neb. 214; Chicago Lum-
ber Co. v. Fisher, 18 Neb. 334.)

There is another reason why the mere attachment of
the goods did not give plaintiffs a cause of action for
conversion. To maintain that action a party must have
actual possession of the property or the right of present
possession. A right to take possession at some future day
is not sufficient. (Holmes v. Bailey. 16 Neb. 300; Hill ».
Campbell Commission Co., 54 Neb. 59; Kennectt v. Peters,
54 Kan. 119; Ring v. Neale, 114 Mass., 111; Clark v. Dra-
per, 19 N. H. 419; Cooley, Torts [1st ed.] 445; Raymond
v. Miller, 50 Neb. 507.)
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Plaintiffs had, however, an interest in the property,
for the protection of which the law affords an adequate
remedy. Atcommon law injuries to reversionary and like
interests were redressed by a special action on the case;
but in this state, of course, the appropriate procedure is
an ordinary action for damages grounded on the facts
showing the wrong and the resulting injury. Plaintiffs
have, in general terms, charged a conversion of the prop-
erty and, assuming this allegation to be sufficient to en-
title them to recover any damages proven, we proceed to
consider the case on the evidence. The sheriff did not
remove the attached property from the store where it
was when the levy was made. Consequently it suffered
no physical injury or diminution in value while in his
possession. Neither was the surrender of the exempt
property to Alexander an injury of which plaintiffs can
complain. They had not asserted nor attempted to as-
sert their right of possession as against Alexander. They
were notified that the chattels claimed under the exemp-
tion law had been set apart in the store and were invited
to take possession of them under their mortgage. This
they declined to do; and the property was consequently
lost to them by reason of their own inaction. After the
removal of the exempt chattels, the value of the remain-
der was less than the amount due on the Rosembaum
mortgage, to which the plaintiffs’ mortgage was subject.
Therefore, plaintiffs’ equity of redemption was valueless
and the subsequent sale and dispersion of the property
inflicted no actual injury upon them. So, notwithstand-
ing errors committed at the trial, the verdict was the only
one which could rightfully have been found by the jury.
"The court might properly have directed a verdict for the
defendants, and, indeed, that was the legal effect of the
instruction quoted. The judgment of the district court is

ATFFIRMED.
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JoszPH A. KiME V. RosELL FENNER.
FILED APRIL 8, 1898. No. 7969.

1. Judges: PowErs AT CHAMBERS. A judge at chambers possesses no
jurisdiction to vacate or modify orders or judgments of the dis-
trict court,

2, Vacating Judgments: PLeapING. Where a defendant against whom
a judgment has been irregularly entered moves for a vacation
therecf under the provisions of sections 602-611 of the Code of
Civil Procedure, he must show that he has a defense to the action.
Such defense, however, need not be a complete and perfect defense
to the plaintifi’s entire claim. A defense to any substantial part
of it will be sufficient to entitle defendant to the relief demanded.

Where a petition seeking the vacation of a judg-
ment irregularly entered against a defendant has an answer at-
tached thereto presenting several defenses to the plaintiff’s cause
of action, the court cannot strike out such answer on the ground
that all the defenses pleaded are not available, and then dismiss
the proceeding because the defendant’s petition does not exhibit
a defense to the action.

ErRROR from the district court of Box Butte county.
Tried below before BArTOW, J. Rerersed.

R. C. Noleman, for plaintiff in error.
Thomas Darnall and W. G. Sunonson, contra,

SULLIVAN, J.

TFFenner sued Kime in the county -court of Box Butte
county and recovered a judgment against him for $222.75
and costs expended, taxed at $18. Kime appealed and
caused a transeript of the proceedings in the county court
to be filed in the office of the clerk of the district court
within thirty days from the rendition of the judgment.
Through some misunderstanding the clerk did not docket
the appeal,but instead entered the transeript on the judg-
ment record. Thereupon the plaintiff, proceeding on the
assumption that the district court had not acquired juris-
diction of the cause, at the next term filed a transcript of
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the proceedings and moved for judgment thereon pursu-
ant to the provisions of section 1011 of the Code of Civil
Procedure. The trial docket does not show that any
action was taken on the motion during the term, and the
only evidence that any action was in fact taken is that
contained in a letter of the presiding judge written after
the adjournment of the term to the attormey for the
plaintiff. This letter was filed with the clerk and is in
part as follows:
“O’NEILL, NEBRASKA, 5-26-'90.
“DEAR SIMONSOKN: Replying to yours of the 18th, would
say the motion in question was decided in your favor,
which the minutes should show. * * *
“Yours, M. P. KINKATD.”

Assuming that this communication referred to the mo-
tion of IFenner for judgment on the transcript of the
_county court, the clerk entered on the journal a judgment
similar to the one from which the appeal had been prose-
cuted. Afterwards, at the suggestion of the court, the
defendant filed a petition asking that this judgment be
vacated on the ground that it had been irregularly ob-
tained. At the October term, 1893, to-wit, on October
12, the cause came on to be heard on the petition, and the
plaintiff IFenner being in default of an answer, the court
found the facts stated in the petition to be true and
made an order setting aside the judgment complained of.
Subsequently, on November 14, 1893, at his chambers in
Chadron, Judge Bartow made an order vacating the
order of October 12 and directed that Fenner answer the
petition of Kime within thirty days. Instead of answer-
ing, Fenner filed a general demurrer, which was over-
ruled at the April, 1894, term of the court. He then
moved to strike from the petition an answer setting up a
defense and counter-claim to Fenner’s cause of action
and for judgment on the pleadings. This motion was
sustained. Kime’s petition was dismissed and costs to
the amount of $100 taxed against him. To reverse this
judgment he prosecutes error.
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The judgment is erroneous and must be reversed. The
answer attached to Kime’s petition states a defense to
the original cause of action, but it seems to have been
stricken out on the theory that it presented different
issues from those on which the case was originally tried.
The answer attached to the petition for a vacation of the
judgment contained a general denial and a counter-claim.
It is asserted that the answer in the county court was
only a general denial. Conceding this to be true, the
motion of I'enner should, nevertheless, have been over-
ruled. If the answer presented any defense, partial or
complete, on which Kime could rely on a trial in the dis-
trict court, it was sufficient. The court held that defend-
ant’s petition, with the answer attached thereto, did state
facts sufficient to entitle him to have the judgment va-
cated. It then struck out the answer and condemned
the pleading as insufficient. This method of procedure
was irregular and unwarranted. The court could not
emasculate the petition and then dismiss the proceeding
because the petition in its emasculated form did not state
a cause of action.

There is also another reason why the judgment is er-
roneous. The order of October 12, 1893, vacating the
judgment in favor of Fenner has never been set aside.
It is still in full force and effect. The order made by
Judge Bartow at chambers on November 14, 1893, was a
mere nullity. A judge at chambers possesses no
Jurisdiction to vacate orders or judgments of the dis-
trict court. For the errors indicated the judgment com-
plained of must be reversed and the cause remanded for
further proceedings.

REVERSED AND REMANDED.
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WiLLiIAM M. CLARK ET AL., APPELLEES, V. HARRY J.
HALL BT AL., APPELLANTS.

FiLED APRIL 8, 1898. No. 7919,

1. Partnership: DISSOLUTION AND AccounTine. In an action brought
to secure a dissolution of a copartnership and for an accounting,
no demand being made by any of the partners for a reformation
of the partnership contract, the court cannot, on its own motion,
reform such contract nor disregard it as the basis of the rights
of the litigants.

2. Construction of Contract. Where a written contract is the basis
of an action and neither party asks for a reformation thereof, it
is the duty of the court to ascertain its meaning and enforce it
accordingly.

3. : REVIEW: PRACTICE. Where on an appeal it is evident that
the trial court disposed of a case on the theory that the contract
did not express the mutual understanding of the parties and was,
therefore, unenforceable, this eourt will eliminate from the find-
ings of the trial court the errors resulting from its failure to con-
strue and enforce the contract and order the judgment to be modi-

fied and entered accordingly.

4, Partnership: ACCOUNTING: JUDGMENT AGAINST INDIVIDUAL MEM-
BERS: INTERVENTION BY CREDITOR. A party obtained judgments
against C. and M. on claims due from them individually, but which
had been assumed by a partnership of which they were members.
In an action to secure a dissolution of the copartnership and for
an accounting the judgment creditor intervened and asked to have
his judgments satisfied out of the partnership assets. Hcld, That
the remedies were consistent and concurrent and might be prose-
cuted together or in succession, and a judgment in favor of such
intervener will be upheld.

APPEAL from the district court of Uancaster county.
Heard below before TIBBETS, J.

Action by William M. Clark and John H. Mockett
against Harry J. Hall and Charles E. Hall for dissolution
of a copartnership and for an accounting. Eugene
TFavre, a creditor, intervened and asked to have his claims
satisfied out of the assets of the firm. IFrom a decree for
plaintiffs and for intervener, defendants appealed. Af-
firmed as to intervener and reversed as to defendants.
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Pound & Burr, for appellants.

Samuel J. Tuttle, Charles S. Allen, and Mocictt & Polk,
contra.

SULLIVAN, J.

William M. Clark and Joln H. Mockett brought this
action against Hlarry J. Hall and Charles E. Hall in the
district court of Lancaster county to secure a dissolution
of the copartnership of which they were all members,
and for an accounting. The Halls had been engaged
in business as partners in the city of Lincoln under the
firm name of The Hall Stove & Range Company for more
than a year prior to April 4, 1891, at which time they
sold a half interest in their business to Clark and
Mockett. The members of the new firm executed articles
of copartnership which, being necessary to a correct un-
derstanding of the main question presented for decision,
are here set out:

“This agreement, made and entered into this 4th day of
April, 1891, between H. J. Hall, C. E. Hall, William M.
(Clark, and John H. Mockett, witnesseth: That whereas
the Hall Stove & Range Company has this day sold a
one-fourth interest in said copartnership to J. H. Mockett
for three thousand three hundred and fifty-six dollars
and ninety-seven cents ($3,356.97), and that it has also
sold to Wm. M. Clark a one-fourth interest in said busi-
ness for the same amount, and that the said parties have
this day associated themselves together in business under
the firm name and style of the Hall Stove & Range Com-
pany, this is to be the partnership name in which said
firm is to transact its business. H. J. Hall is the owner
of a one-fourth interest in said business, C. E. Hall is
the owner of a one-fourth interest in said business, all
of said parties having contributed an equal amount to
said copartnership, which is to continue in force and
effect for the period of five years, and are to engage in
the manufacture and sale of ranges, iron castings, and
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any other manufactured articles which they may deenn
profitable to said business. Said J. H. Mockett and
Wm. M. Clark are each to pay into said copartnership
the sum of three thousand three hundred and fifty-six
dollars and ninety-seven cents ($3,356.97), to be paid as
follows, to-wit: Bach one of said parties, to-wit, Clark
and Mockett, are to pay five hundred dollars ($500) each
on or before May 10, 1891, each of said parties to pay the
further sum of two thousand dollars ($2,000) each on
June 10, 1891. Each of said parties are to give to said
copartnership his note for eight hundred and fifty-six
dollars and ninety-seven cents ($856.97), each to bear
interest at the rate of ten per cent per annum until paid.
It is further agreed that H. J. Hall and C. E. Hall are
each to be paid a salary of fifteen hundred dollars ($1500)
per annum. The net profits of said business are to be di-
vided one-fourth to each party. If there are any losses,
they are to be borne equally, one-fourth by each party.
In consideration of the payment to H. J. Hall and C. E.
Hall of a salary of fifteen hundred dollars per annum
each they assume and agree to manage, conduct, and run
and operate said business. The said J. H. Mockett and
William M. Clark are under no obligation to give any of
their time or attention to said business unless they pre-
fer to do so. The said business books of account are at
all times to be open to inspection to each and every one
of said partners equally. It is further agreed that none
of the profits arising from said business shall be drawn
out by any of the parties until the expiration of at least
one year; that all of said parties consent to withdrawing
of said profits at the end of such time. In view of the
fact that in the opinion of H. J. Hall and C. E. Hall there
is needed a larger amount of capital for the purpose of
successfully conducting said business, it is further stip-
ulated and agreed that each one of the parties to this
agreement shall contribute an additional amount of capi-
tal, to-wit, eleven hundred and forty-three dollars and
three cents ($1143.03). Lach one of said parties agrees
35
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and hereby binds and obligates himself to put into and
contribute to said copartnership that amount of addi-
tional capital on or before one month from April 4, 1891,
and any failure on the part of any of the partners herein
to pay his share of the amount herein mentioned to be
made, said partner shall pay to the firm ten per cent
interest on the amount of his deficit.

“H. J. HALL.

“C. BE. HALL.

“Wnm. M. CLARKE.

«J, H. Mockert.”

The true construction of this contract is the principal
point upon which the parties differ. The IHalls contend
that they, as members of the old firm, were entitled to
receive the money which Clark and Mockett agreed to
pay for an interest in the business, while Clark and
Mockett insist that such money was to be paid to and for
the use of the new firm. In relation to this controversy
the trial court made the following finding: “That said
contract is indefinite, uncertain, and ambiguous in its
provisions concerning the payment of the money pro-
vided to bespaid by each of the plaintiffs, whether the
same should be paid to the defendants Harry J. Hall
and Charles E. IIall, or should be paid into and become
a part of the assets of the new partnership; and as to
these provisions in the said contract the court finds that
there was a misunderstanding between the parties to
the said agreement as to the interpretation of the terms
of said provisions, and the minds of the said parties did
not agree thereon.” The court then proceeded to adjust
the rights of the parties as though no partnership con-
tract had been made. Clark and Mockett were credited
with all money contributed by them, including what was
paid as the purchase price of a half interest in the busi-
ness. The actual value of the tangible assets of the old
Hall Stove & Range Company was ascertained to be
$9,239.05, and the Halls were given credit for that
amount. They were also given credit for various other
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items contributed after the organization of the new firm.
In thus disregarding the articles of copartmership we
think the court was in error. There was no demand by
either party for a reformation of the contract. The
court could not reform it on its own motién nor disregard
it as the basis of the rights of the litigants. It was the
duty of the court to ascertain its meaning and enforce it
accordingly. Casually read, the instrument seems to im-
ply that the money to be paid by the appellees should
go into the business of the new firm; and the fact that it
was so used and that the appellants took no credit there-
for upon the books of the partnership gives color to the
claim that such was their interpretation of the contract.
Nevertheless, after much reflection, we have concluded
that the parties intended that the transaction in question
should be governed by the rule applicable to ordinary
sales, and that the purchasers should pay the purchase
price to the sellers and not to the partnership of which
the purchasers were themselves members. This, we
think, is the only just interpretation which can be placed
upon the contract when read in the light of surrounding
circumstances. It appears from the petition that before
the sale the Halls represented to Clark and Mockett that
the assets of the old firm were of the value of $13,427.88,
and that Clark and Mockett believed the representation
to be true. The purchasers then made the contract in
question, believing that they were securing a half inter-
est in a firm the assets of which were worth $13,427.8S.
There is in the record before us not a syllable of evidence,
not a circumstance of any kind, tending to show that the
appellees thought they were buying an interest in the
business of the Hall Stove & Range Company for one-
half of its actual value. The Halls made an inventory
before the sale to ascertain the value of their assets, and
the fact that each of the appellees agreed to pay for a
one-fourth interest in the business exactly omne-fourth
of its value, as shown by the inventory, is a persuasive
argument in favor of the contention of appellants. The
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contract recites that each of the parties has contributed
an equal amount to the copartnership. The transaction
having been consummated with a mutual understanding
that the assets of the old firm were worth $13,427.88, it is
difficult to comprehend how the conclusion was reached
that each had contributed an equal amount, except on
the theory that the Halls were to receive for themselves
and to their individual use the money which Clark and
Mockett had agreed to pay. If this was not intended,
then the parties deliberately put into their contract a
statement which they all, at the time, must have under-
stood to be false.

But appellees contend that the court was justified in
disregarding the contract on the ground that they were
induced to execute it by false representations made to
them by the Halls touching the value of the assets of
the old firm. This contention is not based upon any of
the numerous findings of the trial court, and we do not
think the evidence would sustain such a finding had it
been made. The case was evidently disposed of on the
theory that the contract did not express the mutual un-
derstanding of the parties, and was, therefore, unen-
forceable. Eliminating from the findings of the trial
court the errors resulting from its failure to construe
and enforce the contract, we find the account between
the parties to be as follows: Net amount paid in by the
Halls after the formation of the partnership, $2,129.51;
total amount paid in by Clark and Mockett, $1,419.38;
paid by the Halls in excess of the amount paid by Clark
and Mockett, $710.13. -

Eugene Favre recovered a judgment in the county
court of Lancaster county, January 4, 1894, against
Clark, Mockett, and Harry J. Hall as members of the
Weir IFurnace Company, and on March 13, 1894, he re-
covered another judgment in the same court against
(lark, Mockett, Harry J. Hall, and R. M. Weir. The
" items of indebtedness on which these jndgments were
based had been assumed by the new Hall Stove & Range
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Company, and, seeking to have his claims satisfied out
of the assets of the copartnership, I'avre asked and was
permitted to intervene in this action. On the final hear-
ing he was given judgment according to the prayer of
his petition. The Halls insist that this judgment is er-
roneous and ask that it be reversed. Their contention
is that by prosecuting the cases in the county court he
irrevocably elected to look to the defendants in those
actions for satisfaction of his claims and lost his right
of action against the members of the Hall Stove & Range
Company. We do not think this position is sound or
that it is supported by any of the authorities cited in
appellants’ brief.* It applies to cases where a party
may, in vindication of his right, choose between modes
of procedure bottomed on conflicting theories. The rem-
edies pursued by I‘avre were not inconsistent. They
were concurrent, and might be prosecuted together or in
succession. They were grounded on separate contracts—
distinet co-existent rights; and the attempt to enforce
one of these contracts did not involve a renunciation of
the other. :

As to the intervener, the judgment of the district court
is affirmed. The judgment in favor of Clark and Mockett
is reversed and the cause remanded with direction to
the district court to enter judgment in favor of appellants
against Clark for $177.53 and against Mockett for a like
amount.

JUDGMENT ACCORDINGLY.
*Fowler v. Bowery Savings Bank, 113 N. Y. 450; Priestly v. Erm‘c, 3

Hurl. & Colt. [Eng.] 977; Scarf v. Jardine, T App. Cas. [Eng.] 345; Robb
v. Vos, 155 U. S. 13.
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FRANK E. MOORES ET AL. V. STATE OF NEBRASKA, EX REL.
WILLIAM H. SHOOP ET AL.

FiLenp APrRIL 8, 1898. No. 9724.

1. Metropolitan Cities: REMovAL oF OFFICERS. By section 169 of chap-
ter 12a of the Compiled Statutes of 1897 the power to appoint and
remove officers and members of the fire and police departments
in cities of the metropolitan class is vested in the fire and police
commissioners of such cities.

No member of the fire or police department in any
such city can be discharged for political reasons.

: Removals deemed necessary for the proper manage-
ment, discipline, or more effective service of either fire or police
department must be made pursuant to such rules and regulations
as may be adopted by the board of fire and police commissioners
for that purpose.

Before an officer or member of either the police or
fire department can be discharged for alleged misconduct, unfit-
ness, dereliction of duty, or other cause affecting his character or
standing as a public servant, charges must be filed against him
and he must be afforded an opportunity to be heard in his defense.

But the right of an officer of the police force or
member of the fire department to defend against formal charges,
within the meaning of the law, is a right to vindicate himself from
an unjust accusation; not a right to show that the public welfare
requires his retention in the public service or that the revenues
at the disposal of the board are adequate for the payment of his
salary.

The membership of either the police or fire depart-
ment may be reduced by the board on economic grounds, and in
such case men may be dismissed from the service without a hear-
ing and without an oppostunity being given them to show cause
against the order of dismissal.

7. Transcript for Review. The transcript brought to this court should
contain only so much of the record of the district court as is essen-
tial to a correct understanding of the case.

ERrOR from the district court of Douglas county.
Tried below before Scort, J. Retversed.

W. J. Connell, for plaintiffs in error.

McCoy & Olmsted, contra,



VoL. 54] JANUARY TERM, 1898. 487

Moores v. State.

SULLIVAN, J.

The relators were police officers of the city of Omaha,
and being dismissed from service applied to the district
court of Douglas county for a writ of mandamus to com-
pel the respondents, as members of the board of fire and
police commijssioners, to reinstate them. An alternative
writ was issued, an answer was filed, and a trial had,
which resulted in the allowance of a peremptory writ as
prayed. The respondents complain of the judgment and
ask that it be reversed. The relators were dismissed
from the police force under the authority of the following
resolution adopted by the board: “Whereas, the fund
provided by the mayor and the city council to maintain
the police department is wholly insufficient to pay the
salaries of the present police force, and the continuance
of the force now in the employ of the city will create an
overlap in an amount exceeding the sum of $3,400, which
is wholly unauthorized under the laws controlling the
action of the board, it therefore becomes the duty of this
board to dismiss such a number of officers and patrolmen
as will bring the expenditures within the limit of the
funds placed at its disposal. Therefore, this board con-
siders, finds, and declares that the proper management
of said police force requires that the following officers
and patrolmen be removed from their several offices, to-
wit.: Sergeants, F. D. Mitchell and R. W. Chamberlain;
detectives, B. H. Hemming and W. W. Cox; patrolmen,
W. H. Shoop, R. A. Wilbur, James Kirk, and S. G. Hoft.
Tt is therefore ordered that the foregoing officers and
patrolmen be removed from their respective offices, to
take effect upon and after September 30.”

The contention of the relators is that the adoption of
the foregoing resolution and the action taken in pursu-
ance thereof were in violation of the provisions of section
169 of the city charter, which is in part as follows: “All
powers and duties connected with and incident to the
o-pointment, removal, government, and discipline of the
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officers and members of the fire and police departments
of the city, under such rules and regulations as may be
adopted by the board of fire and police commissioners,
shall be vested in and exercised by said board. * * *
The chief of police and all other police officers, police-
men and police matron, shall be subject to removal by
the board of fire and police commissioners, under such
rules and regulations as may be adopted by said board,
whenever said board shall consider and declare such
removal necessary for the proper management or dis-
cipline, or for the more effective working or service of
the police department. No member or officer of the
police or fire department shall be discharged for political
reasons, nor shall a person be employed or taken into
either of said departments for political reasons. Before
a member of the police or fire department can be dis-
charged, charges must be filed against him before the
board of fire and police commissioners and a hearing
had thereon, and an opportunity given such member to
defend against such charges, but this provision shall not
be construed to prevent peremptory suspension of such
member by his superiors in case of misconduct or neglect
of duty or disobedience of orders.” This statute plainly
ve:ts the power to appoint, remove, and exercise a gen-
eral supervision over police officers in the board of fire
and police commissioners of the city. It provides that
the members of the police department shall be subject to
removal whenever, in the judgment of the board, such
removal shall be necessary for the proper management,
discipline, or more effective service of the department.
It then declares that no officer shall be discharged for
political reasons, nor without a formal accusation filed
with the board, a hearing given, and an opportunity
afforded such officer to make a defense.

The respondents having been dismissed from the ser-
vice without a hearing or an opportunity to be heard,
the question, and the only one presented by the record for
decision, is whether the action of the board was forbid-
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den by the above quoted provision of the charter. It is
not claimed that the dismissal was for any reason other
than the one stated in the resolution, and the respond-
ents in their answer alleged, and at the trial offered to
prove, that the motive there assigned was the true and
only motive for the action taken. But relators insisted,
and the trial court ruled, that they were entitied to a
hearing regardless of the grounds upon -which the board
proceeded. We cannot accept this view of the law.
These officers were not discharged within the meaning
of the term as used in the statute. The places which
.they filled were abrogated. They were not dismissed to
make room for others or because they were deemed unfit
to be retained in the service. They lost their places be-
cause their places ceased to exist. The matters recited
in the resolution as the basis for the action of the board
can by mno just interpretation be held to constitute a
charge against these men. It imputes to them no offi-
cial misconduct or dereliction of any kind; no unfitness
or want of capacity. It touches in no way the private
or official character of any of them. That the city au-
thorities failed to make an appropriation adequate to
the requirements of the police department is not a charge
against officers whose services are dispensed with for
want of sufficient funds with which to pay their salaries.
The board may, undoubtedly, on economic grounds dis-
miss police officers without a hearing. The right given
to an officer by the statute to a hearing and an oppor-
tunity to defend is manifestly a right to vindicate him-
self from an unjust accusation, and not a right to show
that the revenues are sufficient to pay his salary or that
the public weal requires that his place be not abolished.
(Phillips v. Mayor, 88 N. Y. 245; People v. Mayor of Brook-
lyn, 149 N. Y. 215, 43 N. E. Rep. 554.) Speaking of the
general policy of a statute like the one here considered
and the cases to which it was applicable, the New
York court of appeals, in the case of Lethbridge v.
Mayor, 133 N. Y. 232, 30 N. E. Rep. 975, uses the follow-
ing language: “The limitation contained in this statute
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is in the interest of the publie, which is best promoted
Ly keeping in the service honest clerks who have at-
tained experience in their employment; and besides,
it is a matter of justice to the employé himself, whose
summary displacement, and the appointment of an-
other in his place, may give rise to an implication of
infidelity or unskillfulness on his part, which an ex-
amination and’ explanation might have wholly dis-
pelled. But no such reasons exist when a clerk is dis-
charged from the public service because the moneys ap-
propriated by the body charged with that subject are
insufficient to keep up the clerical force to the standard
which had obtained when larger appropriations were
made, or when for such cause his services are no longer
needed. The notice is indispensable, and an opportunity
should be afforded to the clerk to make an explanation
when such explanation might prevent the proposed re-
moval. It is quite evident that the section applies only
to cases where the removal is proposed to be made with-
out just cause personal to the party, or when it is sought
arbitrarily, and without adequate reason, to substitute
another person in the place of the one proposed to be
removed.”

Counsel for relators contend that this court cannot
review the judgment because the clerk of the district
court failed to certify that the record contains a tran-
script of all the proceedings. A formidable array of cases
from other jurisdictions has been marshaled in sup-
port of this contention; but the rule in this state has
been settled the other way. This court has repeatedly
held that the record brought here should contain only
what is essential to a correct understanding of the case.
(Morgan v. Larsh, 1 Neb. 361; Smith v. Fife, 2 Neb. 10;
Galley v. Galley, 13 Neb. 200; Hilton v. Bachman, 24 Neb.
490.) Owur conclusion is that the facts stated in the
alternative writ do not show that the relators are entitled
to any relief. The judgment of the district court is
therefore reversed and the proceeding dismissed.

REVERSED AND DISMISSED.
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NORVAL, J.. dissenting.

I dissent from the judgment just rendered herein, al-
though heartily agreeing with the majority that a mem-
ber or oftficer of the police department of a city of the
metropolitan class cannot be discharged from the service
upon political grounds; that removals essential to the
proper management, discipline, or the more effective
service of said department must be made pursuant to
such rules and regulations as may be adopted for that
purpose by the board of fire and police commissioners;
and that no member of the police force of said city can
properly be discharged for alleged misconduct, unfitness,
dereliction of duty, or other cause affecting his character
or standing as a public servant, except upon charges pre-
ferred against him, and after a notice and hearing. Con-
ceding the soundness of the proposition enunciated by
my associates that the services of a member of a police
force of the city of the class to which Omaha belongs
may be dispensed with, without formal charges having
been made or an opportunity to be heard, where the
ground of discharge is that the revenues of the city avail-
able for the support of the department are inadequate
for the payment of his salary, nevertheless the action of
the respondents in attempting to remove the relators
from their offices, in my judgment, was unauthorized
and illegal. If the discharge of these members of the
police force was on economic grounds, as assumed in the
majority opinion, the permanent relieving them of their
positions by the board of fire and police commissioners
was wholly unwarranted. Relators, at most, could have
been suspended from their respective positions until such
time as the funds at the disposal of the board were suffi-
cient to meet the expenses of the department without a
reduction of the force. (Lethbridge v. Mayor, 30 N. E. Rep.
[N. Y.] 975.) The intention and purpose of the legis-
lature were to place the police department of a city of
the metropolitan class under civil service rules, This
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is obvious from the mere reading of the provisions of the
charter governing such a city. Section 169, chapter 12a,
Compiled Statutes, declares that ‘““all powers and duties
connected with and incident to the appointment, re-
moval, government and discipline of the officers and
members of the fire and police departments of the city,
under such rules and regulations as may be adopted by
the board of fire and police commissioners, shall be
vested in and exercised by said board. * * ¥ The
chief of police and all other police officers, policemen and
police matron, shall be subject to removal by the board
of fire and police commissioners, under such rules and
regulations as may be adopted by said board, whenever
said board shall consider and declare such removal nec-
essary for the proper management or discipline, or for
the more effective working or service of the police de-
partment. * * * Jt shall be the duty of said board
of fire and police commissioners to adopt such rules and
regulations for the guidance of the officers and men of
said department, for the appointment, promotion, re-
moval, trial, or discipline of said officers, men and ma-
tron, as said board shall consider proper and necessary.”
It is also enacted that appointments and removals shall
not be made for political reasons. Section 187 provides
for the creation of a police relief fund by assessing each
member of the police force not exceeding a certain sum,
to be deducted from the monthly pay of each member,
to be paid into the city treasury and to be used exclu-
sively to relieve members of the force when sick or per-
manently disabled, for funeral expenses, relief of their
families in case of death, or for pensions for those hon-
orably retired from the service. Other sections of the
same act authorize the investment of the moneys thus
raised, and section 191 provides for the pensioning of the
officers and members of the police department who be-
come bodily disabled while in the line of official duty, as
well as those who have served faithfully for a specified
number of years, and who have reached a certain age.
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These several provisions, which are substantially like
those contained in the prior act governing. cities of the
metropolitan class, show that merit and the effectiveness
of the public service should alone control in the appoint-
ment of the officers and members of the police depart-
ment, and that removal should not be effected except
when essential to the proper management or discipline,or
for the more effective workings.or service of the depart-
ment. If members or officers can be permanently dis-
charged or removed from their positions without cause,
then the provisions relating to pensions are a delusion
and a snare. The court of appeals of New York, in dis-
cussing a similar question, in People v. Hayden, 133 N. Y.
198, used this apposite langnage: “The learned counsel
for the defendant seems to concede in his argument that
the provisions of section 42, title 11, of the charter,
providing for pensions to members of the police force on
account of injury, long service, or inability caused by
long service or age, for the benefit of themselves or their
families, constitute a privilege which attaches to the
office of boiler inspector also, under the terms of the
statute. If this is so, it furnishes a very strong reason
why the relator should be exempt from an arbitrary dis-
missal without cause and at the mere will of the appoint-
ing power. The rights-and privileges of receiving a pen-
sion from the government, based upon long service,
carries with it the idea of permanency in the service for
which the pension is ultimately granted. Such a right
or privilege, whatever it may be called, cannot well exist
with the power to defeat it at any time before the expira-
_tion of the necessary period of service by a discharge of
the incumbent without cause and without notice or an
opportunity to be heard.”” Tt is very evident that em-
plovment of the members of the regular police force can
be. terminated on economic grounds only by suspension
from duty and the dropping of the names from the pay-
roll until such time as the revenues are sufficient to
meet the expenses of the department. The order in thig
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case discloses the absolute removal or discharge of re-
lators and not merely their temporary suspension until
their services should again be needed, which action was
illegal and void. Doubtless, the board of fire and police
commissioners may, by su1table rules and regulations,
provide for the appointment of special policemen when-
ever an exigency therefor exists, and may also perma-
nently dispense with their services when no longer re-
quired.

The statute, as will be observed, requires the board of
fire and police commissioners to adopt suitable rules and
regulations governing appointments and removals of
members of the police department. All dismissals from
the service, whether on the ground that the revenues at
the disposal of the board with which to maintain the de-
partment are exhausted, or because of misconduct, un-
fitness, or dereliction of official duty, must be made in
accordance with rules and regulations adopted by the
board. There is no pretense in this case that any such
rules or regulations have been promulgated by the board,
or that the employment of relators was terminated in
pursuance thereof. The board possesses limited powers,
and it must affirmatively appear that it has acted within
the scope of the authority conferred. Presumptions can-
not be indulged in favor of the validity of its acts.

Again, it does not appear that relators were discharged
from their positions on economic grounds. It is true the
preamble to the order of dismissal recites that the funds
at the command of the respondent were insufficient to
maintain the police force then existing, but the finding
upon which the order in question was based proceeds
upon a different ground. It states “this board considers,
finds and declares that the proper management of said
police force requires that the following officers and pa-
trolmen be removed from their several offices.” This is
equivalent to a declaration that relators were discharged
or removed for some alleged misconduct, unfitness, or
dereliction of duty; yet no charges were preferred against
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them. Therefore they could not be lawfully dismissed
without a notice and hearing.

It is said the relators were not discharged, but that the
places which they filled were abrogated and ceased to
exist. This court ought not to so declare, since the
answer or return of the respondents to the alternative
writ admits the removal of relators from their several
offices, and the order of dismissal states “that the fore-
going officers and patrolmen be removed from their re-
spective offices.” The word “removed,” in the sense em-
ployed in this order,is equivalent to “digscharged.” There
is no averment, nor evidence to establish, that the posi-
{ions were abolished. For the reasons stated the judg-
ment of the district court should not be disturbed.

HoME FIRE INSURANCE COMPANY V. JOHN N. PEYSON.
FrLep APrIL 8,1898. No. 7952.

1. Insurance: WAIVER oF CoNDITION: FINDING OF JURY. Where, in an
action on a policy of fire insurance, the jury find that certain
facts are established by the evidence, it then becomes a question
of law for the court to decide whether or not the facts so estab-
lished warrant a conclusion that a condition of the policy was not

violated.

2. . OccupaNcY. The term “unoccupied,” as used in a policy of
fire insurance, should be given a fair and reasonable construction,
such as was contemplated by the parties when the contract was
made.

3. Evidence examined, and held sufficient to sustain

the finding of the jury that the insured property, being a dwelling-
house, was not vacant or unoccupied at the time it was destroyed
by fire, and that the condition of the policy against unoccupancy
had not been violated.

ERROR from the district court of Dakota county. Tried
below before NORRIS, J. Affirmed.

Jacob Fawcett, Byron G. Burbank, and William P. War-
ner, for plaintiff in error.
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Daley & Jay and Jay & Welty, contra.

SULLIVAN, J.

On February 26, 1892, the Home Fire Insurance Com-
pany issued to John M. Peyson a policy of fire insurance
covering his dwelling-house and the household furniture
therein contained. On the morning of June 27, 1894,
the property was wholly destroyed by fire. The defend-
ant refused to adjust the loss and Peyson commenced
this action against it in the district court for Dakota
county. A ftrial resulted in a verdict and judgment for
the plaintiff, and the defendant brings the record to this
court for review,

The company defended the action on the theory that
the plaintiff had violated the following condition of the
policy: “If the above mentioned buildings be or become
vacant or unoccupied and so remain for more than ten
days without consent indorsed hereon, then, in each and
every one of the above cases, this entire policy shall be
null and void.” It is now strenuously insisted that the °
non-occupancy of the premises at the time of the fire and
for six or eight months prior thereto was conclusively
proven and that the trial court should have peremptorily
directed a verdict in favor of the defendant. The evi-
dence is voluminous and conflicting. We cannot present
it here nor discuss it at length. It either establishes, or
tends to prove the following facts: That the insured
building was situated in Covington, in this state, just
across the river from Sioux City, Iowa, and was the home
of Peyson, who occupied it continuously with his wife
from the time it was insured until October, 1893, when
they both went temporarily to Sioux City to enable Mrs.
Peyson to receive medical treatment from a physician of
that place; that they did not again regularly occupy the
insured premises, but that the plaintiff, who was engaged
in business both in Sioux City and Covington, went there
frequently and slept there about half the time; that he
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was never away from the house more than three days at
one time except when he went to Chicago or Waterloo on
business; that after June 1, he slept in the house al-
most every day or every night; that between October,
1893, and June, 1894, plaintiff and his wife visited their
home together on numerous occasions, cooked meals
there, and on May 16 cleaned the house and spent the
night there; that during a part of the time the Peysons
were at Sioux City they had a rented room and did light
housekeeping, removing for that purpose a small portion
of their household furniture from Covington; that the
plaintiff had no intention of abandoning the premises as
his home; that it was always furnished and ready for
use; that he held an office in Covington and received his
mail there from two to four times a week; that Mrs. Pey-
son was sick and receiving medical treatment most of
the time while in Sioux City; that on June 11 they gave
up the room occupied by them at that place and Mrs.
Peyson went to visit her folks; that during all the time
in question Mr. Hall, a neighbor, had a. key to the house
and exercised some supervision over it. Now the jury
were justified in finding, and we may assume they did
find, that these facts were established by the evidence.
Being so established, did they warrant the conclusion
reached that the condition of the policy above quoted

had not been violated? That is a question of law to be

decided by the court. The term ‘unoccupied,” as used
in the policy, should be given a fam reasonable con-
struction. It should be given the meaning contemplated
by the parties when the contract was made. While it
was undoubtedly intended that the dwelling-house in-
sured should be occupied as the customary and habitual
place of abode for the plaintiff and his family, it was not
expected that there would be continuous actual occu-
pancy. A policy of fire insurance on a dwelling-house
should not be construed as an instrument restraining in
any manner the assured’s ordinary freedom of action. In
contracting for indemnity he does not consent to become
36

v
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a captive in his own home. In the case of Springfield Fire
& Marine Ins. Co. v. McLimans, 28 Ncb. 846, it is said: “A
party by effecting insurance upon his dwelling does not
thereby impliedly agree that he will remain on guard to
watch for the possible outbreak of a fire. He insures his
_property as a precaution against possible loss. If he is

indebted, his duty to his creditors requires this; and if
not in debt, his duty to his family may induce him to
procure the insurance. He is not to become a prisoner
on the property, however, nor to be charged with laches
when, in the pursuit of his business, health, or pleasure,
he temporarily leaves the property which still remains
his home. The necessity of most persons for temporary
absence on business or family convenience is known to
every one and must have been in the contemplation of
the insurer when the. policy was issued. A policy of
insurance is to bé so construed, if possible, as to cairy
into effect the purpose for which the premium was paid
and it was issued.” In the case of Hill v. Ohio Ins. Co., 99
Mich. 466, 58 N. W. Rep. 359, it was held that a dwelling-
house was not unoccupied although the owner had been
absent on business nearly two months at the time of the
fire and had left home expecting to remain away about
four months. In the case at bar there was very clearly
no intention on the part of the Peysons to remove from
Covington or to abandon the insured premises as their
home. The absence of the family at Sioux City was
temporary and not unreasonably extended; and we feel
constrained to hold that the jury, on the evidence, were
warranted in finding that the insured premises did not
become unoccupied within the meaning of the policy.
The judgment of the district court is

AFFIRMED.
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THOMAS COY V. CHRISTIAN MILLER.
FrLeEp APRrIL §,1898. No. 7985.

Unauthenticated Bill of Exceptions. A bill of exceptions cannot be
considered in the supreme court unless authenticated by the clerk
of the district court as part of the record.

ERROR from the district court of Phelps county. Tried
below before BravLL, J. Affirmed.

J. R. Patrick and B. I'. Smith, for plaintiff in error.
Rhea Bros., contra.

SULLIVAN, J.

This action was commenced in the district court for
Phelps county to recover the title and possession of cer-
tain real estate. The plaintiff had a verdict and judg-
ment in his favor and the defendant presents the record
to this court for review. The whole controversy detween
the parties pertains to the location of the divisional line
between their adjoining lands; and the errors assigned
and argued in the briefs of counsel relate to the suf-
ficiency of the evidence to sustain the verdict. This ques-
tion we cannot consider for want of a properly authenti-
cated bill of exceptions. The certificate of the clerk of
the district court attached to the record bhefore us is as
follows: “I, L. C. Huck, clerk of the district court in and
for said county and state aforesaid, do hereby certify
that the above and foregoing is a true copy of the petition,
answer, mandate 8. court, stipulation, motion, journal
entry, motion and journal entry in the above entitled
cause as the same is on file and on record in my office.”
Under repeated decisions of this court we are authorized
to examine documents purporting to be bills of excep-
tions only when they are authenticated by the certificate
of the clerk as part of the record. (Union P. R. Co. .
Kinney, 47 Neb. 393; Wood Mowing & Reaping Machine Co.
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v. Gerhold, 47 Neb. 897; Childerson v. Childerson, 47 Neb.
162; Spurck v. Dean, 49 Neb. 66; Merrill v. Equitable
Farm & Stock: Tmprorement Co., 49 Neb. 198; Yankton,
N. & S. W. R. Co. v. State, 49 Neb. 272; Waz v. State, 43
Neb. 18; Sicberling v. Fletcher, 47 Neb. 847; Scott v. Spen-
cer, 42 Neb. 632; Romberyg v. IFokken, 47 Neb. 198.) In
the case last cited it is said: “The statute requires both
the transcript and the bill of exceptions to be authen-
ticated by the certificate of the clerk of the district court,
and we have no right to ignore or disregard its manda-
tory provisions.” Without the assistance of the bill of
exceptions we cannot determine whether the verdict rests
on sufficient evidence, and eonsequently the judgment of
the district court must be
APFIRMED.

S. B. STOUGH ET AL., APPELLANTS, V. PoxcA ML Cod-
PANY, DEFENDANT, AND 8. P. MIKESELL, INTERVENER
AXND APPELLEE.

FILED APRIL 8, 1898. No. 7962.
1. Insolvent Corporations: Assers. The assets of an insolvent cor-

poration constitute a trust fund in the hands of its directors to
be used by them in paying corporate debts.

2. : MorToAcrs. A mortgage executed by an insolvent corpora-
tion to secure a debt due from it to one of its officers or directors is
illegal and void.

3. : ——. So also is a mortgage executed to a third person to

secure a debt for the pa)*ment of which one of its officers or di-
rectors is personally bound.

4, Corporations: PURCHASER OF NOTE: NOTICE OF FRAUD: PRINCIPAL
AND AGENT. One who buys a corporation note unlawfully issued
is not an innocent purchaser where it appears on the face of the
note that the payee therein named and the officer by whom it was
executed is the same person.

LoaNn TO STOCKNOLDERS. Where money is borrowed by
steckholders of a corporation for its benefit, and actually used in
its business, the corporation is legally liable for the repayment
of such money.
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ArpPEAL from the district court of Dixon county.
Heard below before RoBINsoN, J.  Affirmed.

Gantt & Welty, for appellants.
A. E. Barnes and J. J. McCarthy, contra.

SULLIVAN, J.

S. B. Stough, ‘L. E. Baltzley, William Sheffel, and
Peter Sheffel commenced this action in the district court
of Dakota county to foreclose a mortgage executed to
their assignor, S. K. Bittenbender, by the Ponca Mill
Company on July 11, 1894. The mill company was a
corporation engaged in the grain and milling business
at Ponca from the latter part of 1836 until 1*ebruary 3,
1893, at which time, its mill and elevator being destroyed
by fire, it ceased to do business. The mortgage in suit
covered the entire property of the company and was
given, pursuant to a resolution adopted by the board of
directors, to secure the payment of four promissory notes
for the aggregate sum of $3.400. Each of the plaintiffs
is the assignee and owner of one of these notes and all
joined in this action to foreclose the mortgage. The
corporation was duly served with summons, but did not
answer or otherwisé appear in the case. On his appli-
cation, and without objection on the part of the plain-
tiffs, S. P. Mikesell, a creditor and stockholder of the
corporation, was permitted to intervene. In his answer
to the petition Mikesell alleged that the mill company
was insolvent on July 11, 1894, that there was no con-
sideration for the mortgage, that it was executed by John
Stough as president and 8. K. Bittenbender as secretary
of the corporation for the purpose of defrauding the
creditors and stockholders, and that the plaintiffs were
not bona fide purchasers of said notes. The trial in the
district court resulted in favor of the intervener. There
was a decree canceling the notes and mortgage and the
plaintiffs have appealed the cruse to this court.
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Plaintiffs first insist that the insolvency of the cor-
poration is not established by the evidence. The trial
court found that the value of the assets of the mill com-
pany was $4,500 and its liabilities $8,500. This latter
sum included an item of §6,000 borrowed from one W. L.
Ogden by Mikesell and two other stockholders for the
benefit of the company and which was actually used in
its business. Plaintiffs argue that the company was not
directly liable to Ogden for this sum and therefore it
should not be counted as a liability. But we think it
should. The company received the money and was un-
der a legal obligation to repay it either to Mr. Ogden or
to the stockholders on whose credit it was obtained. The
finding of the district court that the corporation was
insolvent when the mortgage to Bittenbender was exe-
cuted is fully sustained by the evidence, and no other
concluxion could be justitied. The corporation being in-
solvent. the mortgage to Bittenbender cannot be upheld.
He was secretary of the company and one of its directors.
He and Stough, as divectors, voted for the resolution
authorizing the mortgage, and he and Stough, as officers
of the. corporation, execnted the mortgage. According
to Bittenbender’s own evidence the mortgage was given
to him in order to raise money to pay certain items of
indebtedness, among which was a’ claim to himself of
$1,600 for services, a claim of §445 to the Security Bank
for which he was personally liable, and a claim of $330
to John Stough for rervices. The wirdom of the rule
which forbids one from dealing with himself while act-
ing as the agent of another is strikingly illustrated in
this case. By the execution of the mortgage here in
question the president and secretary of the mill company
attempted to pay themselves nearly $2,000 for services
alleged to have been rendered after the company had
entirely ceased to transact business. The finding of the
district couwrt that the mortgage was authorized and
executed for the purpose of defrauding creditors and
stockholders of the corporation has ample evidence to
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support it. Indeed, the transaction was so manifestly
fraudulent that a different conclusion could not be ap-
proved. But if the corporation had been actually in-
debted to Bittenbender and Stough for services, they
could not be permitted to give preference to their own
claims. The corporation being insolvent and having
ceased to prosecute the business for which it was created,
its agsets became a trust fund in the hands of its directors
to be used by them in paying the corporate creditors.
(Taylor, Private Corporations, sec. 668; Beach v. Ailler,
130 T11. 162; Haywood v. Lincoln Lumber Co., 64 Wis. 639;
Lyon-Thomas Hardware Co. v. Perry Stove Mfg. Co., 88 Tex.
468; Hill v. Pioneer Lumber Co., 113 N. Car. 173.) That a
mortgage executed by an insolvent corporation to ome
of its own directors is invalid was decided by this court
in Ingqwersen v. Edgecombe, 42 Neb. 740; and in Tillson o.
Dawning, 45 Neb. 549, it was held that a mortgage given
by an insolvent corporation to secure a debt for which
its directors are personally bound is likewise void. It
follows, therefore, that Bittenbender could not enforce
the mortgage. The plaintifts, however, insist that they
are in a better position, having, as they claim, purchased"
the notes in question before maturity for full value and
without notice of antecedent equities. This contention
cannot be sustained. They were not innocent purchasers
because the notes on their face showed that they were
executed by Bittenbender, as an officer of the corpora-
tion, to himself. This fact made it the duty of the plain-
tifts to inquire and ascertain whether the paper was law-
fully issued. (Third Nat. Bank v. Marine Lumber Co., 44
Minn. 65, 46 N. W. Rep. 145.) Besides the district court
found—and its finding is fully warranted by the evidence
—that the plaintiffs had actual knowledge that the notes
and mortgage were executed without consideration and
for the purpose of cheating and defrauding the creditors
and stockholders of the corporation. There is no error
in the record. The judgment of the district court is right
and is

AFFIRMED.
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GAIL L. BARNES, APPELLEE, V. VICIORIA GEORGE,
APPELLANT, KT AL.

FILED APRIL 8, 1898. No. 7931.

Appeal: Parmies: EVIDENCE. There is presented no question on this
appeal but the sufficiency of the evidence to sustain the judgment
of the district court as to a single one of three defendants, and
as the rights of the sole appellant are dependent upon those of the
defendants who have not appealed, the judgment is affirmed.

ArreAL from the district court of Lancaster county.
Heard below before TIBBETS, J. Affirined.

J. L. Caldeell, for appellant.
.M. Heall, contra.
Ryax, C.

In the petition filed in the distriet court of Lancaster
county by Gail L. Barnes there were joined as defendants
Victoria George, William Elwood, and May E. Elwood.
There was a decree as prayed and a brief has been filed
by Victoria George alone. The object of plaintiff’s pe-
tition was to have subjected to the payment of a judg-
ment in her favor, against Victoria George, certain land,
which, before the rendition of said judgment, had been
fraudulently conveyed by Victoria George to her co-de-
fendants. Incidentally it was alleged that the grantees
of Victoria George, when they received the conveyance
just alluded to, had executed to her a mortgage on the
property conveyed, and that both the conveyance and the
mortgage were made for the purpose of defrauding the
creditors of Victoria George, of whom plaintiff was one.
There was a prayer that Victoria George might be en-
joined from disposing of said mortgage and for general
equitable relief. On the trial it was disclosed that Will-
iam and May E. Elwood were the parents of Victoria

reorge. One J. W. George, a brother-in-law of Victoria
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George, was the only witness who testified on behalf of
defendants, and his testimony went no further than the
statement that the proceeds of the mortgage in question
had been used by Victoria George in paying her debts.
There was no testimony. as to the history of the convey-
ance of the real property by her, neither was there any
evidence as to the purpose for which such conveyance
was made. There was no evidence explanatory of the giv-
ing of the mortgage to her by her parents. By failing to
ask relief as appellants the grantees have relieved us of
the necessity of inquiring into the bone fides of the con-
veyance by which they held title, and with regard to the
regularity of the proceedings by which such title was
decreed to be held subject to the rights of plaintiff. The
relief decreed against Victoria George was confined to
directing a sale of the real property which she had pre-
viously conveyed and was incidental to that decreed as
against her parents. The district court, we must there-
fore assume, was justified in granting against Victoria
George the relief which was granted, and its judgment
in that regard is
AFFIRMED.

LAURA S. FORBES, APPELLEE, V. EDWARD F. MOREARTY
ET AL, APPELLANTS.

FILED APRIL 8,1898. No. 8006.

1. Review: FAILURE TO FIiLE TranscriPT. The filing of a transcript
of a judgment in the supreme court later than one year after its
rendition conférs no jurisdiction to enter a judgment in said ap-
pellate court.

2.

: TraNscRIPT. The supreme court has no jurisdiction to re-
view an order not embodied in a tramscript certified by the clerk
of the district court.

APPEAL from the district court of Douglas county.
Heard below before WALTON, J. Appeal dismissed.
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Ldward F. Morearty and Albert Swartzlander, for ap-
pellants.

Wright & Thomas, contra.

s

Ryax, C.

In the record in this case we find the pleadings, a de-
cree of foreclosure, and a supersedeas bond, but nothing
else purporting to be a part of a transcript of the pro-
ceedings in the district court of Douglas county. There
is likewise a bill of exceptions in which there are em-
bodied a motion for an order for a writ of assistance, an
affidavit in support of said motion, and certain orders
made with respect to said motion. There is no certificate
of the clerk of the district court identifying such motion
and orders as a part of the record of the proceedings of
said court. In appellant’s brief, complaint is made of
the order granting a writ of assistance and of no other
order or judgment.

It is required in effect, by the provisions of section 675,
Code of Civil Procedure, that to perfect his appeal a
party appealing from a final order shall,inter alia,procure
from the clerk of the district court and file in the office
of the clerk of the supreme court a certified transcript
of the proceedings had in the district court. In Moore v.
Waterman, 40 Neb. 498, a compliance with the above re-
quirement was held essential to confer jurisdiction upon
this court. (See also IHoagland v. Van Etlen, 23 Neb. 462;
Omaha Loan & Trust Co. v. Ayer, 38 Neb. 891; Record v.
Butters, 42 Neb. 786; School District v. Cooper, 44 Neb.
T14; Martin v. Fillmore County, 44 Neb. 719; McDonald v.
Grabow, 46 Neb. 406; Otis . Butters, 46 Neb. 492; Felber
v. Gooding, 47 Neb. 38; Romberg v. Foklen, 47 Neb. 198;
Union P. R. Co. v. Kinney. 47 Neb. 393.) The decree in this
case was entered in the district court November 28, 1893,
and a transcript thereof was not filed in this conrt until
September 21, 1895. This court is, therefore, without
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jurisdiction to enter a judgment on this branch of the
case, and this appeal is accordingly
DisMISSED.

JoHN REGIER V. CRAVER, STEELE & AUSTIN AND SKANDIA
Prow COMPANY.

FILED APRIL 8, 1898. No. 7996.

1. Factors and Brokers: SaLEs. A sale, by a factor, of goods of his
principal as his own and for his own sole benefit confers no title
upon the vendee, as against the rights of the real owner.

9. Conditional Sales: RIGHTS OF SUBSEQUENT PURCHASER. A condi-
tional vendor of goods, within the purview of section 26, chapter
32, Compiled Statutes, when there has been no compliance with
the requirements of said section as to recording the conditional
agreement, does not retain such an interest in the subject of said
agreement that he can maintain replevin against one who, without
knowledge of such conditions, has purchased the goods from the
conditional vendee, as such, in possession thereof.

ErroRr from the district court of York county. Tried
below before BATES, J. Reversed in part.

George B. France, for plaintiff in error.
C. P. Halligan, contra.

" yay, C.

Tn the record of this case we find that the partnership
firm of Craver, Steele & Austin filed a petition in the dis-
trict comrt of York county whereby it claimed the pos-
session, as against John Regier, of a certain spring
wagon and an extension rubber top, the possession of
which, as plaintiff alleged, the said defendant wrong-
fully detained from it. To this petition, by answer, there
was a general denial. At some time not disclosed it
seems that the Skandia Plow Company, a corporation,
filed its petition in the same court claiming the right to
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recover the possession of three plows and a lister drill,
wrongfully withheld, as it alleged, by the said John
Regier. These causes seem to have been consolidated, or,
perhaps, they were tried as though the same questions
were involved in both. There was a separate verdict in
each instance in favor of plaintiff, and Regier presents
for review by his petition in error the judgments based
thereon. '

The foundation of the claim made by Craver, Steele &
Austin was a written contract entered into on August
27, 1891, between itself and Gerhard Regier for sales, on
commission, of wagons and buggies to be consigned from
the former to the Iatter. While Gerhard Regier, for the
purposes above indicated, was in possession of the prop-
erty afterwards replevied, he transferred it, as his own,
to his brother, John Regier. The plows, the corn planter
and drill, came into the possession of Gerhard Regier in
compliance with bis written order to the Skandia ’low
Company of date January 9, 1891. This order was on a
printed form, except as to certain dates and the rate of
discount on goods other than those where net prices
were named. In this order the prices were stated to be
at list prices thereto annexed, less a discount of twenty-
five per cent on repairs and extras and thirty-five per
cent on all other goods where net prices were named.
These prices were payable by notes due not later than
October 1, 1891. All other goods sold for spring trade
were payable by notes due July 1, 1891. Goods sold
for fall trade were payable by notes due November 1,
1891. These notes were to be given on receipt of goods,
payable to the order of the Skandia Plow Company, with
exchange on Chicago or New York. There were other
provisfons embraced in the order which need not be
specially noticed, for they tend only to show further that
there was no bailment but rather a sale of the goods
ordered. This order contained the following provision:
“Tt is also expressly agreed that the right and ownership
on all goods shipped under this contract, or their pro-
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ceeds, shall be vested in the seller and subject to its
order until full payment shall be made for said goods.”
The plaintiff in each case predicated his right to main-

tain a replevin action on a written contract made with
Gerhard Regier. In each instance Gerhard Regier had
obtained possession in pursnance of the terms of a writ-
ten contract, and while so in possession had attempted
to transfer the title, and had transferred possession, to
John Regier. There was no contradiction of the testi-
mony of John Regier that he purchased and paid for the
replevied goods without any knowledge of the contract
between either plaintiff and (ierhard Regier. There were
introduced in evidence five chattel mortgages made by
. John Regier, dated respectively between July 20, 1890,
and November 16, 1891. Of these, three were shown by
his undisputed testimony to have been paid though not
satisfied of record at the time of the trial. There was
shown to have been some disagreement as to what was
due on the claim secured by another of these mortgages;
and as to the fifth, given by Isaac and John Regier, the
latter testified without contradiction that it was a matter
to be paid by Isaac Regier. The consideration paid to
Gerhard Regier by John Regier, according to the testi-
mony of the latter, was $536 in cash and $1,000 by his
own note. If these actions had been brought on by rea-
son of a levy of process procured to be issued and levied.
on the property in dispute for the collection of the debt
owing from Gerhard Regier to plaintiffs, the evidence as
to the existence of chattel mortgages made by John
Regier might have had a much more direct bearing than
in these cases. Iach of the present actions was brought
by a plaintiff for the recovery of the possession of certain
described property of which it claimed to be the owner.
Of the contracts, that to which Craver, Steele & Austin
was a party was, in so far as the facts of this case herein
involved are concerned, a contract of employment. In it
Gerhard Regier was described as an agent of Craver,
Steele & Austin, and his duties as such agent were to
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care for and sell the goods as those of Craver, Steele &
Austin, and, for these services he was entitled to g spe-
cific commission on such sales as might be made by him.
The contract between Gerhard Regier and the Skandia
Plow Company we have already described, and it evi-
dences a conditional sale within the provisions of section
26, chapter 32, Compiled Statutes. The provisions of
the said section to which we specially refer are as fol-
lows: “That no sale, contract, or lease, wherein the
transfer of title or ownership of personal property is
made to depend upon any condition, shall be valid a gainst
any purchaser * * * of the vendee * * * ip gc-
tual possession, obtained in pursuance of such sale,
* * * without notice, unless the same be in writing,
signed by the vendee, * * * anda copy thereof filed
in the office of the clerk of the county within which such
vendee * * * resides; said copy shall have attached
thereto an affidavit of such vendor * * * op his
agent or attorney, which shall set forth the names of
the vendor and vendee * * # op description of the
property transferred and the full and true interest of the
vendor * * *# therein.”

The tests to be applied in determining whether a con-
tract is one of mere bailment or is a conditional sale
within the purview of the above quoted language were
-very fully considered in McClellund v. Seroggin, 35 Neb.
536. The same subject was again under consideration in
National Cordage Co. v. Sims, 44 Neb. 148, and, guided by
the principles laid down in these two cases, we reach the
conclusion that the contract with the Skandia Plow
Company was a conditional sale, while that with Craver,
Steele & Austin disclosed a mere bailment. In the latter
case therefore the sale to John Regier failed to vest him
with a title paramount to the rights of Craver, Steele &
Austin. The judgment in favor of that firm could not
have been other than it was, and accordingly it is af-
firmed. If the Skandia Plow Company’s attitude as a
litigant had been that of a creditor of Gerhard Regier,
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seeking by appropriate process against his property to
enforce collection of a debt due from him, we should feel
disinclined to interfere with the verdict of a jury on a
question of fraud, even though the evidence on which
such jury acted might seem somewhat less than satisfac-
tory to us. But in this case the Skandia Plow Company
founded its rights upon an agreement of a class, with
respect to which, to be valid, the statute required the
performance of certain conditions. None of these con-
ditions have ever been complied with, and the testimony
of John Regier shows, without contradiction, that he
purchased the property in dispute from his brother, who
was in possession thereof by virtue of a conditional sale
to him by the Skandia Plow Company, and that he then
knew nothing of the said conditional contract. In such
case the statute provided that such a contract as that
between that company and Gerhard Regier should not
be valid. The Skandia Plow Company could predicate
no rights, as against John Regier, upon its written con-
ditional contract with his brother, and the verdict of the
jury in its favor was, therefore, unsupported by the evi-
dence. It follows that the judgment in favor of the
Skandia Plow Company must be reversed, while, as al-
ready indicated, the judgment in favor of Craver, Steele
& Austin must be affirmed.

JUDGMENT ACCORDINGLY.

J. C. HAYES v. JOSEPH SLOBODNY.
FILED APRIL 8, 1898. No. 7938.

Replevin: AFFIDAVIT: VERDICT: VARIANCE. Where, by his affidavit
in an action of replevin, plaintiff claimed merely the right of pres-
ent possession of a chattel as the holder of a mortgage thereon,
and by the verdict upon which judgment was rendered it was
found that, at the commencement of the action, the right of prop-
erty and right of possession were in plaintiff, held, that there ex-
ists such a material variance between plaintiff’s claimed rights
and those found in his favor by the jury that a judgment rendered
on such finding cannot be sustained.
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ERROR from the district court of Valley county. Tried
below before KixDanL, T Rerersed.

Clements Bros. ana flerman Westover, for plaintiff in
error.

"~ A. Norman and T. L. Hall, contra.

Ryaw, C.

In the county court of Valley county plaintiff filed his
replevin affidavit alleging that he had a special property
in a dark bay mare; that said special ownership and
property were by virtue of a chattel mortgage which had
been executed September 7, 1892, by Alexander Osan-
towsky; that said property was wrongfully detained by
the defendant Hayes, and that it had not been taken in
execution or on any order or judgment a gainst plaintiff,
or for the payment of any tax, fine, or amercement as-
sessed against plaintiff or by virtue of any order of de-
livery issued under chapter 11, of title 30 of the Revised
Statutes of Nebraska, or on any mesne or final process
issucd against said plaintiff. After issues had been duly
joined there was a trial, resulting in a verdict in the fol-
lowing form: “We, the jury, duly sworn and impaneled
in the above entitled cause, do find that the right of
property and right of possession of said property when
this action was commenced was in the plaintitf and assess
his damages in the premises at the sum of one cent.”
Following this there was a simple judgment in favor of
plaintiff for the sum of one cent and costs. Error pro-
ceeding, for the reversal of this judgment, was prose-
cuted to the district court of said county, wherein the
judgment of the county court was affirmed. By a peti--
tion in error in this court there is sought a reversal of the
judgment of the district court. In his affidavit plaintift
in the county court asserted that he had merely a special
interest in the subject-matter of the action and that this
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special interest existed by virtue of a chattel mortgage.
At the time of the trial the replevied property was in his
possession, and with reference to that property there was
no finding as to the value of his possession as in such
cases required by the provisions of section 191a, Code of
Civil Procedure, but the finding in his favor was of gen-
eral ownership and an unlimited right of possession. In
Musser v. King, 40 Neb. 892, it was held where one, by a
replevin action, as the owner of certain property, had
obtained possession thereof, that he could not sustain
his claim of ownership by proof that he held a mortgage
on the property. This doctrine was reaffirmed and en-
forced in Randall ». Persons, 42 Neb. 607, Sharp v. John-
son, 44 Neb. 165, Camp v. Pollock, 45 Neb. 771, Strahle ».
Bank, 47 Neb. 319, and in Garber v. Palmer, 47 Neb. 704.
In Griffing v. Curtis, 50 Neb. 334, it was held that in re-
plevin, where plaintiff bases his right of possession of
property upon a special ownership therein, he must in
his petition plead the facts which create such special
ownership, else the pleading will be fatally defective.
These cases proceed upon the theory that a mortgagee
has but a lien on the mortgaged property and that, by
virtue of such lien, he cannot be permitted to assert the
unqualified rights of a present owner. The case under
consideration is within the reason of this rule. The stat-
ute requires the finding of the value of the possession for
a substantial reason, and that is, that when the lien of
the mortgage has been satisfied such mortgagee shall not
be entitled to any further rights of control over the re-
plevied property. The case of Gouwld v. Armagost, 46 Neb.
897, tends to illustrate the distinction between absolute
ownership of chattels and the rights of a mortgagee with
respect thereto, for in that case it was held that an
unconditional tender by a purchaser of the mortgaged
property at an execution sale, of the entire amount se-
cured by such mortgage when such tender was duly
made after the maturity of the debt secured, operated to
divest the lien of the mortgage. In this case the verdiet .

37
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was not responsive to the issues joined and, as we have
seen, the variance was in a substantial respect. The
judgment of the district court is, therefore,

REVERSED.

JOSEPH 8. SCHOTT, APPELLEE, V. THOMAS J. MACHAMER
ET AL., APPELLANTS.

FILED APRIL 8, 1898. No. 7992,

1. Fraudulent Conveyances: RELATIVES: EVIDENCE. When the effect
of a conveyance from one relative to another is to deprive the
vendor’s creditors of their just dues, the transaction will be closely
scrutinized.

: HusBaND AND WIFE: CREDITORS: BURDEN oF Proor. In a
suit between a wife and a creditor of her husband concerning
property transferred to her by him after the contracting of indebt-
edness by him the burden of proof is on the wife to establish the
bona fides of the transfer of the property to her.

3. Creditors’ Bill: JupiciAL SALE: TITLE oF PURCHASER. In an equita-
ble action to subject certain real property claimed by the wife to
the payment of certain judgments against her husband the decree
found for plaintiff, ascertained and established the amounts due on
the judgments, and directed the sheriff to sell the real property
as upon execution. Held, That a sale under the decree, rather
than upon the executions, vested title in the purchaser.

APPRAL from the distriet court of Hamilton county.
Heard below before BATES, J. Affirmed.

Jerome H. Smith and E. J. Hainer, for appellants.
Howard M. Kellogg, contra.

Ryan, C.

Joseph S. Schott recovered two judgments against
Thomas J. Machamer in the county court of Hamilton
county. Transeripts of these judgments were filed in
the office of the clerk of the district court of said county
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and entered on the judgment record of said district court,
wlerein, subsequently, proceedings were commenced to
subject to the payment of said judgments the southwest
quarter of the southeast quarter of section 2, township
10 north, range 6 west, sixth principal meridian. When
the equitable action was tried Mary E. Machamer, the
wife of Thomas J. Machamer, held the title to said forty-
acre tract, and by the judgment of the distriet court this
land was subjected to the payment of the above judg-
ments. '

The indebtedness evidenced by the above two judg-
ments was incurred by Thomas J. Machamer purchasing
from Joseph 8. Schott certain merchandise for the retail
trade which Mr. Machamer was carrying on in Aurora.
A portion of these goods, and such others as composed
his stock in trade, were, by Thomas J. Machamer, ex-
changed for the forty-acre tract above described. The
deed which vested the title to this land in Thomas J.
Machamer was dated September 4, 1893. Thomas J.
Machamer and his wife, Mary E. Machamer, by deed of
date September 21, 1893, conveyed said land to Aaron E.
Machamer, brother of Thomas, by whom and his wife
there was executed a deed by which the title was vested
in the aforesaid Mary E. Machamer, September 28, 1893.
On the trial the efforts of Mrs. Machamer were directed
to endeavoring to prove that the intention of herself and
her husband was to have the deed in the first instance
made directly to her and that when the failure to do so
was realized she and her husband, as they both testified,
conveyed to Aaron E. Machamer, for the purpose of hav-
ing the title afterward vested in Mary L. Machamer.
_There was evidence of herself and her husband that
while the marriage relation existed between them she
had conducted a hotel and a restaurant business and so
had acquired considerable means, which were invested -
in real property in the joint names of Thomas J. and
Mary E. Machamer and that, when this was sold a part
of the proceeds, in the form of cash, was received by M.
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Machamer for her use and benefit. This money was the
consideration for the conveyance of the property involved
in this case to Mrs. Machamer, according to her own tes-
timony and that of her husband.

In this state the question of fraudulent intent is always
a question of fact and not of law. (Compiled Statutes, ch.
32, sec. 20; Campbell v. Bank, 49 Neb. 143; Goldsmith v.
Erickson, 48" Neb.. 48) A married woman is entitled to
receive payment in property, or otherwise, of a debt due
her from her husband. While this is true, it is just as
true that the burden is on the wife to establish the bona
fides of a transfer of property from her husband to her-
self, when, in a suit with one of her husband’s creditors,
the matter litigated is the respective rights of the liti- .
gants with respect to such property. (Melick v. Varney,
41 Neb. 105; Brownell v. Stoddard, 42 Neb. 177.) In Stein-
kraus v. Korth, 44 Neb. 777, it was held that where prop-
erty is conveyed from one relative to another as a pay-
ment of a past due indebtedness and thereby creditors
of the party making the conveyance are deprived of their
just dues and claims the transaction will be scerutinized
very closely and its bona fides must be clearly established.
This proposition was likewise enforced in Plummer v.
Rummel, 26 Neb. 147. Tt would subserve no useful pur-
pose to recapitulate the evidence in this case. The cir-
cumstances above recited were such that under the rules
stated the burden of the proof was on the wife to estab-
lish the bona fides of the transfers under which she
claimed title, and we cannot say that the district court
erred in its conclusion that the proofs failed to meet this
requirement.

The sale of the property was made by the sheriff under
the decree which was herein entered. In this decree
there were general findings in favor of plaintiff and that
the deeds whereby the title to the property in controversy
was vested in Mary E. Machamer were executed with in-
tent to defraud, hinder, and delay the creditors of Thomas
J. Machamer. There was also a finding of how much
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was due plaintiff from Thomas J. Machamer on the two.
judgments above referred to as having been rendered
against him in the county court. This was followed by
the following language: “It is therefore considered by
the court that said deeds hereinbefore referred to, and
each of them, be, and the same are hereby, vacated, set
aside, and annulled, and that said land be subjected to
the payment of the judgments set out in the petition, and
the sheriff of said Hamilton county is hereby directed to
proceed as upon execution to sell said land and to bring
the proceeds into court to await its further orders.” It
may be conceded that when the obstruction to the sale of
the land on executions issued on the judgments rendered
by the county court had been removed, a proper practice
would have been to sell on these executions. In the case
under consideration the district court had jurisdiction
of the parties and of the subject-matter of the action, and,
having such jurisdiction, ascertained and declared the
amounts for the satisfaction of which the sale should be
made and required the sheriff to conduct the sale as on
execution. A sale conducted under this decree was ef-
fective to confer title on a purchaser thereat and the dis-
trict court properly so ruled on the motion for confirma-
tion. The judgment of the district court is

AFFIRMED.

H. A. MERRILL, APPELLANT, V. JOANNA C. WRIGHT ET AL,
APPELLEES.

FILED APRIL 8, 1898. No. 7970.

Foreclosure of Tax Liens: PETITION: AMENDMENT: STATUTE OF LIMITA-
rioNs. Where the original petition for the foreclosure of tax liens
upon property purchased at sales for taxes was defective merely
in the omission of averments of the levy and assessment of such
taxes, the filing of an amended petition whereby such averments
were supplied, leld, not to be the commencement of the action in
such sense as, meanwhile, to permit the running of the statute
of limitations.



518 NEBRASKA REPORTS. [Vor. 54
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" APPRAL from the district court of Douglas county.
Heard below before AMBROSE, J. Reversed.

Henry W. Pennock, for appellant.

Guy R. C. Read, Willium D. Beckett, and Andrew Bevins,
contra.

Ryan, C.

There has already been an opinion filed in this case in
which the general nature of the action was fully de-
scribed. There was a reversal of the judgment in favor
of Merrill because in the petition there was neither aver-
ment nor proof of the existence of a levy or assessment
of the taxes for the amount of which Merrill had obtained
judgment. (Merrill v. Wright, 41 Neb. 351.) After the
cause had been remanded to the district court of Douglas
county for further proceedings leave was given to amend
the petition, and on December 6, 1894, there was filed
an amended petition in which were contained averments
of a due levy and assessment of taxes. To this amended
petition the defendants answered that the filing of this
amended petition was the commencement of the action,
and that as the sales, upon which plaintiff founded the
right to a foreclosure of tax liens, had taken place more
than four years before such alleged commencement of
the action plaintiff’s rights were barred by the statute of
limitations. It seems that after issues had been joined
subsequent to the filing of the amended petition the cause
came on for trial and that an objection to the introduc-
tion of evidence, or to something else of the nature of
which the record is silent, but by which was invoked the
statute of limitations, was sustained and the action was
dismissed by the court. The plaintiff alone has appealed,
and we have so far, and hereinafter shall, confine our-
selves strictly to a consideration of the complaints of that
litigsant.

I’ is insisted by appellees that this-court, in Merrill v,
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Wright, supra, held, in effect, that the petition was a
nullity. We do not so understand the opinion. The
only proof offered by plaintiff in the district court to
sustain the right to foreclose the tax liens acquired by
purchase at tax sales was the treasurer’s certificate of
.purchase. The averments of the petition were consist-
ent with this theory, and it was held that, in view of the
failure to prove, and of the omission to plead, the levy
and the assessment of the taxes of which the lien was
sought to be foreclosed, the judgment could not be sus-
tained. The action, however, was for the same relief
prayed in the amended petition, but in the original peti-
tion sufficient facts to entitle plaintiff to that relief were
not stated. The argument of the appellees is, however,
that because of this failure the petition must be treated
as though it was an absolute nullity; in other words, as
though no petition had ever been filed. From this prin-
ciple and its attempted application it would of necessity
result that no amendment could be made upon a general
demurrer being sustained to a petition. The rules of the
Code of Civil Procedure are not thus inflexible. Section
144 of this Code provides that amendments may be made
of any pleading, inter alia, by inserting other allegations
material to the case, and by section 145 it is required
that the court, in every stage of an action, shall disregard
any error or defect in the pleadings or proceedings which
do not affect the substantial rights of the adverse party.
We therefore conclude that the bar of the statute of limi-
tations was not well pleaded, and the judgment of the
district court dismissing the action of said appellant is
accordingly
REVERSED.
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McKibben v. Harris,

H. C. MCKIBBEN ET AL. V. A. S. HARRIS.

FILED APRIL 8,1898. No. 7977.

1. Justice of the Peace: BILL oF PARTICULARS: REVIEW. In error pro- |
ceedings it will not be assumed that no bill of particulars had been
filed with a justice of the peace before he rendered the judgment
assailed, when, before said judgment, no such question was raised.

2.

: INDORSEMENT ON Sumamons: REVIEw. In error proceedings
prosecuted by a defendant to procure the reversal of a judgment
rendered against him on default, by a justice of the peace, prejudi-
cial error will not be presumed from the mere fact that the in-
dorsement on the summons was that judgment in case of default
would be for a certain sum with interest, when on the face of the
summons there was a recitation that interest was claimed at ten
per cent per annum, this rate with the principal justifying a judg-
ment in excess of that actually rendered.

ERROR from the district court of Dawson county.
Tried below before NEVILLE, J. Affirmed.

E. A. Cook, for plaintiffs in error.
Warrington & Stewart, contra.

Ryan, C.

This proceeding is for the review of alleged errors in
the rendition of a judgment against plaintiffs in error by
a justice of the peace of Dawson county. It is first
urged that his transcript fails to show that the justice of
the peace had before him any evidence when he ren-
dered judgment. The recitations of the docket entry
with reference to this branch of the case were as follows:
“December 16,1893. Defendants having failed to appear
at 1 o’clock P. M., and, for one hour thereafter, having
made default, and this cause coming up for hearing on
plaintiff’s evidence, I find for the plaintiff.” We cannot
assume that there was no evidence in the face of this
recitation to the contrary. It is, however, insisted that
this recitation does not disclose, and that by no other



VoL. 54] JANUARY TERM, 1898. 521

McKibben v. Harris.

means was it disclosed, that there was on file, or in the
possession of the justice of the peace, a bill of particulars
or anything that should be assumed to be a sufficient
substitute therefor. If there was anything in this propo-
sition it should have been urged before judgment. By
the service of summons in a case duly docketed the jus-
tice of the peace acquired jurisdiction of the persons of
the defendants, and any irregularity in the exercise of
that jurisdiction, to be available in error proceedings,
should, in the proper time, have been challenged.

It is insisted that the judgment was for a larger sum
than the indorsement on the summons showed that judg-
ment would be taken for, in case of a default. On the
face of the summons there were recitations that the suit
was for the recovery of judgment for $110.60, evidenced
by a promissory note, duly described, with interest at ten
per cent per annum from March 4, 1893. The indorse-
ment on the summons was as follows: “If the defendant
fail to appear, the plaintiff will take judgment for the
sum of $110.60, together with interest thereon from the
3d day of March, 1893.” The judgment was for $118.48,
which is less than plaintiff was entitled to if the interest
had been reckoned at ten per cent per annum. It was
in excess of the principal and interest thereon reckoned
at seven per cent. In this proceeding it should not be
assumed that there was prejudicial error in resorting to
the express recitations on the face of the summons,
which defined the rate of interest demanded, where the
indorsement did not assume to do more than state that
interest should be included in the judgment if rendered
by default. The judgment of the district court of Daw-
son county, which was in consonance with these views,

is, therefore, A
FFIRMED.
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Omaha Fire Ins. Co. v. Sinnott.

OMAHA FIRE INSURANCE COMPANY V. ANNA SINNOTT.

FiLEp APRIL 8,1898. No. 7953.

Insurance: UnoccUuPIED HoUsE: EVIDENCE: RrviEw. Where a tenant
had only removed a portion of his furniture from an insured tene-
ment house at the time of its destruction by fire, the finding of a
jury adverse to the contention of the insurance company that at
the time of the loss the house was unoccupied, in violation of the
terms of the policy, will not be disturbed as being without suffi-
cient evidence to sustain it.

ERrOR from the district court of Dakota county.
Tried below before Norris, J. Afiirmed.

Jacob Fawcett and Willium P. Warner, for plaintiff in
error.

J. J. McCarthy, contra.

RyAn, C.

There was a judgment in the district court of Dakota
county for the value of a house destroyed by fire, on
which house the defendant in error held a policy of in-
surance, issued by the plaintiff in error. In the policy,
as well as in the original petition, the lots on which the
insured house stood were described as lots 1 and 2, block
12, in Jackson. The correct description was lots 1 and
2, block 12, Hedge’s Addition to Jackson. After issues
had been joined, the plaintiff in the distriet court ob-
tained leave to file an amendment to her petition. In
this amendment she recited that, in the policy, the house
had been described as standing on lots 1 and 2, block 12,
Jackson, by mistake and inadvertence, and that the true
description, and the one intended, was lots 1 and 2,
block 12, Hedge’s Addition to the town of Jackson.
There was in the amendment a prayer for the reforma-
tion of the policy so as to express the real intention of the
parties thereto. To this amendment there was no an-
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swer, and the district court properly treated the aver-
ments thereof as being uncontradicted.

The chief complaint of the insurance company is that
there was a warranty by the insured that her house was,
aind should continue to be, occupied, and that this war-
ranty was broken by reason of the house becoming unoc-
‘cupied before, and continuing to be vacant until, the fire.
The evidence most favorabfé to this contention was, in
effect, that while the policy was in force, to-wit, about
July 11, 1894, the owner of the insured property notified
her tenant to vacate it; that immediately thereafter the
tenant began to remove his furniture to another house,
to which be went with his family. When the fire took
place, however, he had not yet removed his cook-stove
and some other personal property. Under these condi-
tions we cannot say that the jury improperly concluded,
from a consideration of the evidence, that the house was
not unoccupied at the time of the fire. The testimony
was that the loss was total, and the provisions of the
valued policy law were, therefore, held properly appli-
cable. The judgment of the district court is, therefore,

AFFIRMED.

GEORGE WARREN SMITH V. FRANK B. KENNARD.

FILED APRIL 8,1898. No. 7855,

1. Rulings on Evidence: ASSIGNMENTS OF ERROR. The acfion of a dis-
trict court in admitting or excluding evidence on the trial cannot
be reviewed by the supreme court unless such action is specifically
assigned here in the petition in error. )

2. Instructions: ExcEpTioNs. The action of a district court in giving
or refusing instructions must be excepted to at the time or the
exception will be unavailing.

3.

: TiMeE. Certain instructions were given and refused
at the trial. Two days afterward exceptions were noted to the
ruling of the court. Held, That the exceptions came too late,
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4. Party Wall: Cost oF CONSTRUCTION. The substance of the answer
of the defendant in error set out in the opinion and held to state
a defense.

5. Payment. Facts in reference to a payment made reviewed, and the
payment leld a voluntary one.

6. Party Wall: CONSTRUCTION OF CONTRACT. Provisions of a party-
wall contract and a lease considered and the rights and liabilities
of the parties thereunder determined.

. Evidence examined, a.nd‘held to sustain the finding of the
jury.

ERrrOr from the district court of Douglas county.
Tried below before HOPEWELL, J. Affirmed.

Kennedy, Gilbert & Anderson, for plaintiff in error.
Kennedy & Learned, contra.

RaGax, C.

In 1885 William E. Clarke owned the east one-third of
lot 6, in block 158, in the city of Omaha. Immediately
east of this lot was lot 7, in said block, owned by George
Warren Smith. On this date Clarke was about to erect
a building upon his lot and a contract in writing was
then made between Clarke and Smith and placed of rec-
ord in the office of the register of deeds of Douglas
county. This contract provided that Clarke, in con-
structing the east wall of his building, might place one-
- half of said wall on Smith’s lot, and that such wall,
when constructed, should be and remain a party wall for
the use of said contracting parties, their heirs and as-
signs. The contract also provided that in case Smith,
his heirs or assigns, should build upon said lot 7, he
should be at liberty to use said wall as the west wall of
the building constructed, and in case he did so, he should
pay to Clarke a certain proportion of the value or cost
of the part of the party wall used. After the execution
of this contract Clarke constructed a building on his lot,
one-half, if not more, of the east wall of which stood on
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Smith’s lot. Tn 1889 Smith leased his lot to I'rank B.
Kennard for a term of fifteen years. This lease was in
writing and was made “‘subject to one or more party-
wall contracts made, or which may be made, by the lessor
at any time during the continuance of this indenture, the
lessor's covenants and agreements in which party-wall
contracts the lessee hereby assumes and agrees to per-
form.” By the terms of his lease Kennard had the right
to construct a building upon the leased lot, and at the
lease’s expiration the right to remove from the lot any
building construeted thereon, unless the lessor should
exercise his election to purchase the building at a value
then fixed thereon by arbitration. Kennard took pos-
session of this lot some time in May, 1889, and during
that year erected thereon a brick building, and in. so
doing he used a pari of this party wall. Subsequently
Clarke demanded of Kennard pay for the portion of the
party wall used by him. Kennard refused to make this
payment, and Clarke demanded it of Smith, who paid the
value of the party wall used by his tenant, and in the
district court of Douglas county brought this action
against Kennard to recover the amount paid to Clarke.
The trial resulted in a verdict and judgment in favor of
Kennard, and Smith has filed a petition in error in this
court to review the judgment.

1. Complaint is made here of the action of the district
court in the admission and exclusion of certain evidence
on the trial. We cannot review these complaints, be-
cause they are not specifically assigned in the petition
in error.

2. Other complaints relate to the action of the district
court in giving and refusing to give certain instructions.
We cannot review these complaints because plaintiff in
error took no exceptions to the action of the court in
giving and vrefuriny to give the instructions com-
plained of at the time. The case was submitted to the
jury on June 27, and the record discloses that the plain-
tiff in error filed exceptions to the instructions coin-
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plained of on the 30th. This was too late. The action
of a court in giving or refusing an instruction must be
excepted to at the time the instruction is given or refused,
or the action of the court cannot be reviewed.

3. The only defense of Kennard to this action which
the district court submitted to the jury was the follow-
ing: Kennard claimed that when he went into possession
of the leased lot for the purpose of erecting a building
thereon he discovered that more than one-half of the
said party wall stood upon the lot which he had leased,
thus depriving him of the use and occupancy of a part
of the lot; that he thereupon notified Smith and Clarke
that more than one-half of the party wall stood upon
Smith’s lot and that he, Kennard, would not connect his
building with the party wall, but would erect an inde-
pendent wall of his own, unless Clarke would give him
an agreement in writing that at the expiration of the
lease he, Clarke, would pay to him, Kennard, a specified
sum of money,—being the amount it would cost, or a
part of the amount it would cost, Kennard to connect his
brilding with the party wall,—and that Clarke would
also pay a certain portion of all taxes assessed against
the leased lot during the existence of the lease; that
Clarke then and there agreed that if Kennard would
connect his building with the party wall he, Clarke, at
the expiration of Kennard’s lease, would pay to him the
stated sum of money estimated as the cost of connecting
Kennard’s building with the party wall and would dur-
ing the exstence of the lease pay a specified portion of all
taxes assessed against the leased lot; that relying upon
this agreement he erected his building and connected
it with the party wall; that he reduced to writing the
contract between himself and Clarke and presented it to
Clarke for his signature; that he retained it for some
time, and finally refused to sign it. It is now insisted
that this answer of Kennard’s did not state a defense.
We think it did. Kennard, by accepting a lease of this
property from Smith subject to the party-wall contract
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and assuming the provisions of that contract, stood in
precisely the same relation to Clarke as Smith himself
did so far as the party-wall contract was concerned. But
the party-wall contract did not compel Smith himself to
use the party wall if he built upon his lot, but only ob-
ligated him to pay for a portion of the value of the party
wall in case he used it. Kennard, as the lessee of Smith,
was not obliged to connect his building with the party
wall. If he did connect it with the party wall, without
some special agreement with Clarke in reference thereto,
then he would be bound to pay for the use of such wall.
Nothing in the party-wall contract or lease forbade Ken-
nard from making with Clarke the contract pleaded as
a defense to this action. Clarke, had he seen fii. miglit
by an agreement with Kennard have permitted him to
connect with the party wall gratis, and, since Kennard
did not connect with the party wall in pursuance of the
provisions of the party wall contract, but by virtue of a
separate and independent contract between him and
Clarke, Smith was not liable to Clarke for the use made
of the party wall by Kennard, and his payment to Clarke
of the sum sued for here was a voluntary one on his part.
4. Tt is somewhat strenuously insisted that the finding
of the jury sustaining this defense of Kennard is unsup-
ported by sufficient evidence. We confess that had we
been the triers of the issues of fact we should have found
that the contract pleaded was never made; but, after as
careful an examination of this record as we are capable
of making, we are constrained to say that there is suffi-
cient evidence in the record to sustain the jury’s finding
that it was made, and we may not substitute our opinion
for that of the jury. It follows that the judgment of
the district court must be, and is,
: AFFIRMED.
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McCormick Harvesting Machine Co. v. Regier.

McCorMICK HARVESTING MACHINE COMPANY V.
CORNELIUS REGIER.

FiLEDp APRIL 8, 1898. No. 7993.

1. Guaranty. Evidence examined, and held to sustain the finding of the
district court.

A guarantor is entitled to stand upon the letter of his con-
tract. His guaranty is not to be extended by a strained construc-
tion or an unnecessary implication from the language used. His
liability must be found in the very language of his agreement or
it will not exist.

ERROR from the district court of York county. Tried
below before BATES, J. Affirmed.

George B. France, for plaintiff in error.
Gilbert Bros., contra,

RagaN, C.

The McCormick Harvesting Machine Company has filed
here a petition in error to review a judgment of the dis-
trict court of York county dismissing a suit brought by it
in that court against Cornelius Regier.

-On February 14, 1893, the machine company and one
Isaac Regier entered into a contract in writing in and by
which Isaae Regier was appointed agent of the machine
company to sell its harvesting machines, twine, binder -
trucks, bundle carriers, flax dumps, and machinery re-
pairs for a certain time in a certain territory. Isaac Re-
gier was to make sales of the property furnished him by
the machine company at prices to be fixed by the latter,
and might sell the property either for cash or on credit,
but if he sold on credit, he was to take the notes of respon-
sikle parties, and, in short, when called upon, was to pay
the company for all property furnished him either in cash
or by the notes of responsible persons to whom he had
sold. On the date of the execution of this contract be-
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tween the machine company and Isaac Regier, Cornelius
Regier executed in writing and delivered to the machine
company the following: “I hereby guaranty * * * the
fulfillment of the within contract and the payment of
all obligations arising under the same on the part of the
said Isaac Regier.” In September, 1893, an accounting
took place Letween Isaac Regier and the machine com-
pany, in and by which it was found that the former was
indebted to the latter in the sum of §759.09. Isaac Regier
having failed to pay the machine company this sum of
money, the latter brought this suit against Cornelius Re-
gier to recover it on his guaranty. In the accounting had
between Isaac Regier and the machine company the for-
mer was charged with $830 for twine, which the machine
company had furnished Isaac, and which it alleges was
furnished in pursuance of the contract entered into be-
tween them on IFebruary 14, 1893. The contention of Cor-
nelius Regier was that no part of this twine was furnished
Isaac Regier by the machine company in pursuance of the
contract; that while the twine came into the possession of
Isaac Regier, after he entered into the contract with the
machine company, it was furnished him by the machine
company in pursuance of a contract of sale entered into
in December, 1892, prior to the date of the execution of the
agency contract. If this twine was furnished by the ma-
chine company to Isaac Regier under the agency contract
and not accounted for by Isaac, then it was an obligation
for which Cornelius Regier bound himself by his guar-
anty. Omn the other hand, if the twine was not furnished
by the machine company to Isaac Regier in pursuance of
such agency contract with him, then Cornelius is not lia-
ble for the failure to account for it. That this twine was
actually delivered to Isaac Regier after February 14,
1893, and that he has never paid the machine company
for it, are undisputed facts. The inquiry is simply one of
fact. Was the twine delivered to Isaac Regier by the
machine company to be by him accounted for as its
agent, or was this twine delivered to Isaac Regier by the
38
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machine company in pursuance of an actual sale made
thereof by it to him?

The district court found in effect, and the evidence sus-
tains the finding, that this twine was actually sold by the
machine company to Isaac Regier on. December 29, 1892,
and subsequently delivered to him in pursuance of that
contract of bargain and sale; and that when it came into
his possession it was his property, and that he did not
hold it as the agent or bailee of the machine company; in
other words, that no part of the twine was delivered to
Isaac Regier in pursuance of the contract between him
and the machine company. By the contract of purchase
between the machine company and Isaac Regier, of De-
cember 29, 1892, Isaac Regier agreed on receipt of the
twine to pay cash for the same or execute his note for the
same, payable to the machine company and due Novem-
ber 1, 1893, with ten per cent interest from that date. It
was in pursuance of this contract that the twine came
into the possession of Isaac Regier. Another important
circumstance which tends to support the conclusion of
the district court is that in the contract of agency be-
tween Isaac Regier and the machine company the agent
was to be paid a commission specified in the contract on
machines sold by him, on repairs sold, on binder trucks,
bundle carriers, and flax dumps, while the blank in the
contract for commission for selling twine is not filled.
Cornelius Regier guarantied that Isaac Regier would fal-
fill his contract with the machine company and pay all
obligations he might incur to the machine company un-
der that contract; but he did not guaranty that Isaac
Regier would pay the machine company for the twine
purchased by him in December, 1892, although it was not
delivered until after he became the agent of the machine
company. )

A guarantor is entitled to stand upon the letter of his
contract. - His guaranty is not to be extended by a
strained construction of, or an unnecessary implication
from, the language used; but his liability must be found
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in the very language of his agreement, or it will not ex-
ist. (Crane v. Specht, 39 Neb. 123.) In the case at bar Cor-
nelius Regier guarantied that Isaac Regier would pay to
the machine company all obligations which he might in-
cur to it under his contract of ageney; but this guaranty
cannot be so extended as to render the guarantor liable
to the machine company for anything it had sold and de-
livered to Isaac Regier, but only for such property as
came into his hands as the machine company’s bailee and
which he had not accounted for according to his contract.
The judgment of the district court is .
AFFIRMED.

PORTSMOUTH SAVINGS BANK, APPELLANT, V. BERNARD
RILEY BT AL., APPELLEES.

FiLEDp APRIL 8,1898. No. 7972.

1. Appeal: COMPETENCY OF EVIDENCE. In reviewing a judgment on
appeal this court will not presume that the distriet court consid-
ered incompetent evidence.

2. Mechanic’s Lien: AccotunNT: EvibeExcE. That one has furnished
labor or material towards the erection of an improvement upon
real estate, and is therefore entitled under the statute to a lien
thereon, cannot be established solely by putting in evidence the
verified account of items of labor or material which he has filed
in the office of the register of deeds for the purpose of obtaining
such lien.

3. : : ~—. Such an account is not even prima facie evi-
dence that the labor or material has been furnished, nor that the
claimant has a lien upon the real estate.

: The object of the statute in permitting such an ac-
count to be filed for record is to apprise persons dealing with the
real estate of the existence of such claim for a lien.

: FORECI.OSURE: NATURE OF ACTION. A suit to foreclose -
mechanic’s lien is not an action in rem, in such sense that the dis-
position made by the court of the real estate involved therein is
binding upon persons not parties to such suit, who have unre-
corded liens against the same, acquired prior to the pending of the
foreclosure suit.

: MorRTGAGE: PrIORITY. Riley executed a mortgage on his real



532 NEBRASKA REPORTS. [VoL. 54

Portsmouth Savings Bank v. Riley.

estate to an investment company. The mortgage was recorded
and soon afterwards assigned to a savings bank, but it did not
record its assignment. Subsequently a material-man filed a veri-
fied account of items of material which he alleged he had furnished
Riley for the erection of an improvement upon such real estate
prior to the date of the execution of such mortgage. He subse-
quently brought suit to have established and foreclosed this me-
chanic’s lien, making Riley and the original mortgagee, but not
the savings bank, parties. The action resulted in a decree giving
the material-man a lien upon the real estate prior to the morigage.
Subsequently the savings bank brought suit to foreclose its mort-
gage. Held, That the priority of the mechanic’s lien to the mort-
gage could not be established solely by the introduction in evidence
of the decree pronounced in the foreclosure case.

7. Judgment. A judgment is a binding adjudication upon all parties
to the suit in which it was rendered, and upon all persons who
claim an interest in the property involved therein through any
party to that suit acquired after the action was pending.

APPEAL from the district court of Douglas county.
Heard below before AMBROSE, J. Reversed.

John W. Lytle, for appellant.
Ed P. Smith and James B. Shecan, contra.

RAGAN, C.

On October 2, 1888, Bernard Riley was the owner of
lot 3, in block 12, in Schull’s Second Addition to the city
of Omaha. On that date Riley, being indebted to the
Kimball-Champ Investment Company, executed and de-
lievered to said company his two notes, one for $3,000 and
one for $150. These notes were payable to the order of
the investment company and due five years after date.
On October 2, Riley, to secure the payment of said notes,
executed and delivered to the investment company two
1nortgages upon the above described real estate. The one
securing the $3,000 note was made the first, and the one
securing the $150 note was made the second, lien upon
the premises. These mortgages were duly recorded about
the date of their execution. On October 13, 1888, the in-
vestment company sold, assigned, and delivered the said -
52,000 note and the mortgage securing the same to the
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Portsmouth Savings Bank, a New Hampshire corpora-
tion. But the savings bank did not record its assignment
uantil October, 1891. After the recording of the moyt-
gages made by Riley to the investment company, and be-
fore the recording of the savings bank’s assignment of
the $3,000 mortgage, M. A. Disbrow & Co. brought a suit
in the district court of Douglas county against Riley to
have established and foreelosed a lien which they
claimed for labor and material furnished Riley for the
erection of improvements upon said premises. The in-
vestment company and a number of others, who claimed
liens for labor and materials furnished Riley in erecting
said improvements, were made parties to this action. In
this suit the investment company filed an answer, in the
nature of a cross-bill, in which it alleged its ownership
of both the $3,000 and the $150 mortgages; claimed that
said mortgages, by reason of defaults on the part of the
mortgagor, had become due; claimed that they were first
and second liens, respectively, upon the real estate, and
prayed that they might be foreclosed. Disbrow and the
cother mechanies’ lien claimants insisted that their liens
were prior to the investment company’s mortgages. The
suit resulted in a decree giving Disbrow and the other
niechanics’ lien claimants first liens upon the property to
the amount of about $1,800, and making the $3,000 mort-
gage the second and the $150 mortgage the third lien
upon the property, and ordering it sold to satisfy the
amount found due the mechanics’ lien claimants and the
two mortgages. The property was sold under this decree
and purchased by the investment company for the
amount found due the mechanics’ lien claimants, with
interest and costs, such sale confirmed, and a deed exe-
cuted by the master for the real estate to the investment
company. At the time this suit was brought the sav-
ings bank was the owner and in possession of the $3,000
note and the mortgage securing the same. It was not a
party to that suit and it had no knowledge or notice of it.
In Oclober, 1891, after the investment company had ac-
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quired the lezal title to the real estate, as already stated,
the savings bank filed in the office of the register of deeds
of Douglas county the assignment of the $3,000 note and
mortgace made to it by the investment company. Subse-
quent. to that date, in May. 1893, one Hendee brought
suit against the investment company and caused this real
estate 1o be attached. This suit resulted in Hendee's ob-
taining a judgment against the investment company for
something like $900, an order sustaining the attachiment
and ordering the property sold to satisfy the judgment.
This was done. One Smith purchased this property at
the execution sale and subsequently conveyed it to
George Hendee, who now owns it.  After all these oceur-
rences, to-wit, in September, 1884, the savings bank
brought this suit to foreclose the $3,000 mortgage as-
signed to it by the investment companyv, making Rilev
and Hendee and other parties, whose names it is not nee-
essary to notice, defendants to the action. The suit re-
sulted in the district court’s finding that the mechanics’
claims hereinbefore referred to were the first liens upon
the real estate and superior to the $3,000 mortgage
thereon; that the investment company, by purchasing
suid real estate at the mechanies’ lien foreclosmre sale
and paying off the said mechanics’ liens, because subro-
gated to the liens which the mechanics lield against the
real estate; that Hendee, by purchasiny the real estate
in the attachment suit against the investment company,
acquired the latter’s interest and lien upon the real es-
tate, which lien was prior to the $3,000 morteage; and
that the amount due the savings bank on its mortgage
was subordinate to Hendee's lien. The court decreed
that the real estate be sold and the proceeds applied to
the discharge (1) of the amount found due Hendee, and
(2) to the amount found due the savings bank. From this
decree the savings bank appeals.

1. It may be that the investinent company, by purchas-
ing thisreal extate at the mechanics’ lien foreclosure sale.
became subrogated to the lien against the real estate
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which the mechanics had; and it may be true that the
investment company could assert this lien or interest in
the real estate, so acquired by subrogation, even as
dgainst the savings bank. Whether it could do so would,
of course, depend upon the contract existing between the
savings bank and the investment company. A paper was
introduced in evidence on the trial which shows, or tends
to show, that the investment company, at the time of as-
signing its mortgage to the savings bank, warranted the
mortgage to be a first lien upon the real estate. If this
was the contract relied upon by the savings bank when
it purchased this mortgage, then, of course, the invest-
ment company could not be heard to assert a lien or title
to this real estate as against the savings bank’s mort-
gage. But the record contains no competent evidence of
any agreement between the savings bank and the invest-
ment company that the latter guarantied the mortgage
in controversy to be the first lien upon the property. No
attempt was made on the trial to prove the execution of
the paper referxed to. It was, therefore, incompetent
evidence, and we must presume that it was not consid-
ered by the district court. The record discloses nothing
whatever which would prevent the investment company
from asserting the mechanics’ liens, which it had paid off
on this property, as against the savings bank’s mortgage.

2. If, then, the claims of the mechanies for labor and
material furnished Riley were liens upon this real estate
prior to the $3,000 mortgage, the record now here sus-
tains the decree, and it must be affirmed. But is the find-
" ing of the district court that these mechanics’ claims for
labor and material were liens upon the real estate prior
to the $3,000 mortgage sustained by the evidence? The
only evidence offered on the trial, for the purpose of
showing that these mechanies’ claims were prior liens
upon this real estate, consisted of the verified accounts
of items of labor and material, alleged to have been fur-
nished, filed in the office of the register of deeds by the
mechanies’ lien claimants, to procure their liens, and the
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complete record of the mechanics’ lien foreclosure suit
already referred to. That one has furnished labor or ma-
terial towards the erection of an improvement upon real
estate, and is, therefore, entitled under the statute to a
lien on such real estate, cannot be established solely by
putting in evidence the verified account of items of labor
or materials which he has filed in the office of the register
of deeds for the purpose of obtaining such lien. The stat-
ute which permits the filing for record of a verified ac-
count of the items of labor and material furnished for an
improvement upon real estate does not make such an ae-
count even prima facie evidence that the labor or material
has been furnished, nor that the claimant has a lien upon
the real estate. The object of the statute in permitting
or requiring such an account to be filed for record is to
appraise persons dealing or about to deal with the real
estate of the existence of the claim. (Wukefield . Latey,
39 Neb. 285) The introduction in evidence then in the
case at bar of the so-called mechanies’ liens which were
filed against this property afforded no evidence whatever
that the labor and material had been furnished by the
lien claimants or that they had any liens upon this real
estate.

3. The decree pronounced in the mechanics’ lien fore-
closure suit which determined that the claims of these
mechanics were superior liens to the $3,000 mortgage
was and is a binding adjudication upon all parties to that
suit, and all persons who claim any right, title, or inter-
est in the property involved therein through any party to
that suit acquired after it pended. The lien of the sav-
ings bank upon this property was acquired from the in-
vestment company, a party to this suit, and had the sav-
ings bank obtained the assignment of the mortgage from
the investment company after the foreclosure suit was
pending, then, doubtless, the savings bank would have
been bound by the decree rendered in that action. But
the savings bank took its assignment of the mortgage in
controversy from the investment company long before
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this mechanics’ lien foreclosure suit was instituted, and
as it was not a party to that suit, it is not bound by the
decree rendered therein; and that decree, in so far as it
determined that the mechanics’ liens were superior to its
mortgage, was, as to it, a nullity; and that these mechan-
ics’ claims were, as a matter of fact and l'aw, liens upon
the real estate superior to the lien of the savings bank’s
mortgage could not be proved simply and solely by the
introduction in evidence of the decree pronounced in the
mechanics’ lien foreclosure case. This mechanics’ lien
foreclosure case was not an action in 7em in such sense
that when the district court acquired jurisdiction over
the property its dispositign thereof bound all the world.
It was a quusi in rem action, and the court had jurisdic-
tion over the property involved therein; but the lien of
the savings bank thereon by virtue of its mortgage was
of such a nature that the court could not divest that
claim without jurisdiction over the person of the savings
bank. (Freeman v. Aldcrson, 119 U. 8. 185; Martin v. Dar-
ling, 3 Atl. Rep. [Me.] 118; T'odd v. Cremer, 36 Neb. 430;
Connell v. Galligher, 36 Neb. T49; Monroc v. Hanson, 47
Neb. 300; see the rule stated and the authorities collated
in 2 Black, Judgments sec. 600; Goodwin v. Cunningham,
54 Neb. 11, and cases cited therein.) The precise ques-
tion under consideration was presented to the supreme
court of the state of Minnesota in Corser v. Kindred, 42
N. W. Rep. [Minn.] 297, and the court summed up its
conclusion in the syllabus as follows: “A decree enfore-
ing a mechanic’s lien held incompetent to prove the ex-
istence of the lien prior to the date of the decree as
against one holding a mortgage prior to that date who
was not a party to the action.” Because, therefore, the
finding of the district court that the claims of the me-
chanies were liens upon the property in controversy prior
to the lien of the mortgage of the savings bank is unsup-
ported by any competent evidence, its decree must be re-
versed and the cause remanded for a new trial.

REVERSED AND REMANDED.
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PUCKSTAFF BROTHERS MAXNUFACTURING COMPANY V.
JACOB SNYDER.

FiLED ApmriL 8, 1898. No. 7945.

1. Fraudulent Conveyances: CHATTEL MORTGAGES. A chattel mort-
gage which provides that the mortgagor may ‘“remain in posses-
sion of said goods and chattels and sell and dispose of any of the
stock in trade in the regular course of business,” but contains no
provision that the mortgagor shall pay the proceeds of sales made
toward the satisfaction of the mortgage debt, is not merely pre-
sumptively fraudulent as to creditors of the mortgagor, but is con-
clusively so.

2. A debtor may make a walid oral pledge or mortgage

of his preperty to his creditor; but to the validity of such mortgage
it is essential that there be an immediate delivery of the mort-
gaged property to the creditor, and thag such delivery be followed
by an actual and continued change of possession of the property
pledged or mortgaged.

3. Replevin. Evidence examined, and held to sustain the action of the
distriet court in directing the jury to return a verdict for the de-
fendant in error.

ERROR from the district court of Nance county. Tried
below before SULLIVAN, J.  Affirmned.

Charles K. Magoon, M. I. Brower, and Albert & Reeder, for
plaintift in error.

W. F. Critchfield and M. V. Moudy, contra.

RAcax, C.

Buckstaff Bros. Manufacturing Company in the dis-
trict court of Nance county brought an action of replevin
against Jacob Snyder.. The trial resulted in a verdict
and judgment in favor of Snyder, and Buckstaff Bros.
have filed a petition in error here to review this judg-
ment. .

1. Buckstaff Bros. claimed the right to the possession
of the property by virtue of a chattel mortgage executed
thereon to themn by the owner, one Harris. Snyder
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claimed possession of the property by virtue of an attach-
ment levied thereon by him as sheriff in a suit brought
against Harris by a creditor of his. The mortgage un-
der which Buckstaff Bros. claimed was executed on April
13, 1894, and on the same date filed in the office of the
county clerk of said county, and contained this provision:
“And provided further, that until default by the parties
of the first part in the payment of any debt hereby se-
cured, or of any agreement herein, or until the happening
of any event hercinafter provided, it shall be lawful for
the parties of the first part to remain in possession of said
goods and chattels and to sell and dispose of any of the
stock in trade in the regular course of business,”—the
party of the first part mentioned in said mortgage beiny
the mortgagor, Harris. It will be ‘observed that this
mortgage provided that the mortgagor might remain in
possession of the mortgaged property and sell and dis-
pose of the mortgaged goods in the regular course of
business. Such a mortgage is void upon its face as to
the creditors of the mortgagor. It is not merely pre-
sumptively fraudulent as to creditors, but it is conclu-
sively so. (Hedman v. Anderson, 6 Neb. 392 3 Sherwin v.
Gaghagen, 39 Neb. 238; Pawton v. Smith, 41 Neb. 56.) The
mortgage under consideration is unlike the ones con-
sidered in Twrner-Frazer Co: v. Killian, 12 Neb. 580, and
Davis v. Scott, 22 Neb. 154. The mortgages involved in
those cases provided that the mortgagor might remain in
possession of the mortgaged goods, sell the same in the
usual course of business, and pay the proceeds of the
sale to the mortgagee until his debt was discharged;
and it was ruled in those cases that such mortgages,
though presumptively fraudulent, were not conclusively
so0, and whether fraudulent, was a question of fact to be
determined from the evidence. Buckstaft Bros. then ac-
quired no lien upon the property of Harris by virtue of
the above-mentioned mortgage as against other creditors
of Harris.

9. Buckstaff Bros. also claimed the right to the pos-
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session of the replevied property by virtue of an oral
mortgage or pledge of the property made by Harris to
them after the execution of the written mortgage above
mentioned and before the attachment of the property by
the sheriff, Snyder. Their claim is that after Harris had
executed to them the written mortgage, they discovered
that he was indebted to other parties, and thereupon en-
tered into an agreement with him, which resulted in his
turning over to them actual possession of the goods em-
braced in this controversy to secure what he owed them.
It is not doubted that a debtor, in pursuance of an oral
agreement, may place his property in the actual pos-
session of his creditor to secure the payment of what he
owes him, and that such a pledge will not only be good
as between the parties, but good as against other cred-
itors if it is made in good faith, if the pledgor makes an
immediate delivery of the property to the creditor and
such immediate delivery is followed by an actual and
continued change of possession of the property pledged
or mortgaged. (Compiled Statutes, ch. 32, sec. 14.) But
the district court was of opinion, and we agree with it,
that the evidence in this case did not show that Harris
made an oral pledge of the property in controversy to
Buckstaff Bros. to secure the payment of what he owed
them; and if the evidence would sustain a finding that
Harris did make an oral agreement with Buckstaff Bros.
to deliver to them the possession of his property to se-
cure the payment of what he owed them, then the evi-
dence in the record will not sustain a finding that he
made to Buckstaff Bros. an immediate delivery of the
property orally pledged. The only evidence of an actual
delivery of the property to Buckstaff Bros. by Harris is
to the effect that Buckstaff Bros. and Harris orally
agreed that the latter would remain in possession of the
goods as the agent of Buckstaff Bros. There was no
surrender of possession or control of the goods by Harris
to Buckstaff Bros. There was no delivery, either actual
or symbolical, of the goods by Harris to Buckstaff Bros,,
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and while Harris remained in possession of the goods
from April 14, the time it is alleged the oral mortgage
was made, until the goods were attached in the following
May, his possession, so far as the world could see, was
precisely the same as it had been before; in other words,
within the meaning of said section 14, chapter 32, Com-
piled Statutes, there never was a delivery of these goods
by Harris to Buckstaff Bros.; but if it could be possibly
inferred from the evidence that Harris did make a de-
livery of the goods to Buckstaff Bros. .April 14, then that
delivery was not followed by an actual and continued
change of possession of the goods. We do not attempt
to determine just what a debtor and creditor must do in
order that the debtor may make a valid delivery of his
property to his creditor to secure the payment of a debt;
but he must do something more than say: “I deliver this
property to you, and from this time forth I hold it as your
agent, or such a delivery will not be good as against the
mortgagor’s other creditors.” Since the written mortgage
executed by Harris to Buckstaff Bros. was absolutely
void upon its face, they acquired no lien on or rights to
the property mortgaged as against Harris’ other cred-
itors; and since Harris did not make an immediate de-
livery to them of the property which he orally pledged
to them to secure what he owed them, Buckstaff Bros.
acquired no lien upon or interest in the property orally
pledged. The judgment of the district court is

AFFIRMED.

SULLIVAN, J., not sitting.
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KrArRNEY COUNTY V. FRANK TAYLOR.
FI1LED APRIL 8, 1898. No. 7978.

1. Fees of County Treasurers: STATUTE: EFFECT ON JUDGMENTS. Chap-
ter 52, Session Laws 1893, is retroactive in its nature, in a sense
special legislation, and will not be so construed as to embrace any
subject not specifically named therein.

: SETTLEMENT. The legislature by said act legalized
settlements already made between county treasurers and county
boards of counties under township organization, in and by which
said treasurers had been allowed to retain fees, to which by law
they were not entitled.

. AcTrons. Said act took from such a county its right
to maintain an action against such a treasurer to recover the fees
and compensation so allowed him.

: Brrect oN JupeMENT. But it did not, in express
terms nor by necessary implication, satisfy or attempt to vacate
a judgment already obtained by such a county against such treas-
urer on such a cause of action.

ERrROR from the district court of Kearney county.
Tried below before Brarr, J. Reversed.

Ed L. Adams and J. L. MecPheely, for p]ainfiff in error.
Johm M. Stewart and L. W. Hague, contra.

RAGAN, C.

In the years 1884 to 1887, both inclusive, Kearney
county was under township organization, and during said
time Frank Taylor was the treasurer of said county.
During the time Taylor was in office the township treas-
urers of the various townships of the county paid over
to him large sums of money which they had collected as
taxes from the property holders of their townships.
Taylor, in making settlements with the county board, as
required by the statute, credited himself with the same
commission upon all moneys so paid to him by said town-
ship treasurers as if he had himself collected the maneys
from the taxpayers, and the county board, in the settle-
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ments so made, allowed him to retain the fees and com-
missions to which he claimed to be entitled by reason of
these moneys having been paid to him. After Taylor
had gone out of office the county brought two suits
against him for the recovery of the money which he had
retained as his commission on the moneys paid to him
by such treasurers. These suits resulted in the county’s
obtaining two judgments against Taylor. He then
brought one of those judgments to this court for review,
and the judgment of the district court was affirmed.
(See Taylor v. Kearney County, 35 Neb. 381.) No appellate
proceeding seems to have been instituted for the review
of the other judgment. The two judgments recovered
by the county against Taylor amounted to something
like $1,500, and after the affirmance of one of the judg-
ments by this court, Taylor paid all of the two judgments
and costs, except the sum of $790.

On April 6, 1893, the legislature passed an act entitled
“An act legalizing the payment and allowance of fees to
county treasurers in counties under township organiza-
tion.” (See Session Laws 1893, ch. 52.) The preamble
of this act recited that, in accordance with an opinion of
the attorney general, the treasurers of counties under
. township organization had been allowed and paid the

" same fees or commissions on taxes collected by township
collectors and paid to said treasurers as the law allowed
to treasurers of counties not under township organiza-
tion for taxes collected by them. The act then proceeded
to legalize and affirm all allowances and payments which
had been made by the county boards of counties under
township organization to the treasurers of such counties
as their compensation for receiving the tax moneys paid
to them by the township treasurers of such.counties.
After the taking effect of this act Taylor brought this
suit in the district court of Kearney county against that
county and the sheriff thereof, setting out the foregoing
facts, and praying that the county might be perpetually
enjoined from collecting the judgment which the county
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had recovered against him. The district court rendered
a decree as prayed, which the county has filed a peti-
tion in error here to review.

The theory upon which Taylor’s action is based, and
the theory upon which the decree of the district court is
predicated, was and is that the legislature, by the act
just referred to, forgave the debt which Taylor owed the
county as evidenced by its judgment against him; in
other words, by the act under consideration the legis-
lature released and discharged the judgment in favor of
the county. Addressing themselves to this construction
of the act, counsel for the plaintiff in error vigorously
assail its constitutionality. TFor the purposes of this
case only we shall assume, without deciding, that this
act of 1893 is not in violation of any provision of the
constitution of this state. But the act is retroactive in
its nature. It is in a sense special legislation, and it
purports to legalize the retention and appropriation to
their own use, by county treasurers of counties under
township organization, public moneys to which by the
laws of the state they were not entitled. This act then
should be strictly construed, or at least it should not be
held to embrace any subject not specifically named
therein. The object of this act, as shown by its title and -
preamble, was to take away from counties under town-
ship organization any cause of action which they might
have against persons who had been treasurers of their
counties for moneys which they had been allowed by
their county boards to retain as commissions on moneys
paid to them by the township treasurers of such counties.
Concedinyg, without deciding, that the taking away of
such a cause of action from counties under township or-
ganization is a legislative function, it by no means fol-
lows that by the act under consideration the legislature
intended to satisfy and discharge a judgment which such
a county had obtained against one who had been its
treasurer for the illegal fees so retained by him. The act
does legalize and confirm settlements already made be-
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tween county treasurers and county boards of counties
under township organization, in and by which such treas-
urers had been allowed to retain fees to which by law they
were not entitled. The act does take away from such
counties the right to maintain an action against such
treasurers to recover the fees and compensation so al-
lowed them; but it does not, in express terms nor by nec-
essary implication, satisfy and discharge or attempt to
vacate judgments already obtained by such counties
against such treasurers on such causes of action. Tay-
lor’s petition filed in the district court does not state a
cause of action. The decree of the district court is re-
versed and the proceeding dismissed.

o REVERSED AND DISMISSED.

SVENNING HAGELUND V. HUGH MURPHY ET AL.
FIiLEp APRiL 8,6 1898. No. 7834.

1. Malicious Prosecution: EvIDENCE. To sustain a judgment for
malicious prosecution the plaintiff must show by a preponderance
of the evidence that the prosecution which the defendant caused
to be brought against him has been determined; that the defend-
ant had no reasonable or probable cause for believing the plaintiff
guilty of the offense for which he caused him to be prosecuted; and
that in instituting and carrying on the prosecution the defendant
was actuated by malice.

9, ———: VERDICT FOR DEFENDANT. Evidence examined, and held to
sustain the action of the district court in taking the case from the
jury and in dismissing the plaintiff’s action.

Error from the district court of Douglas county.
Tried below before HOPEWELL, J. Affirmed.

Connell & Ives, for plaintiff in error.
Frank T. Ransom and William F. Gurley, conira.

Ragan, C.

‘Svenning Hagelund sued Hugh Murphy and Charles
I'anning in the district court of Douglas county for dam-
39
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ages for malicious prosecution. At the close of the evi-
dence the jury, in obedience to an instruction of the dis-
trict court, returned a verdict in favor of Murphy and
Fanning, upon which the court entered a judgment dis-
missing Hagelund’s action. To review this judgment he
has filed here a petition in error.

The uncontradicted evidence on the trial showed that
Murphy and Fanning filed a complaint against Hage-
lund before the police judge of the city of Omaha, in
which they charged him and others with taking up and
removing from a street in said city, in violation of the
ordinances thereof, certain wooden blocks then and there
forming and being a part of the pavement of such street;
that Hagelund was arrested and tried on this charge and
by the police court acquitted. To sustain a judgment for
malicious prosecution the plaintiff must show by a pre-
ponderance of the evidence ‘that the prosecution which
the defendant caused to be brought against him has been
determined; that the defendant had no reasonable or
probable cause for believing the plaintiff guilty of the
offense for which he caused him to be prosecuted, and
that in instituting and carrying on the prosecution the

- defendant was actuated by malice. (Dreyfus v. Aul, 29
Neb. 191; Peterson v. Reisdorph, 49 Neb. 529; Ross v. Lang-
worthy, 13 Neb. 492; Rider v. Murphy, 47 Neb. 857; Fry .
Kaessner, 48 Neb. 133, and cases there citcd.) At the close
of the evidence it appeared beyond dispute that the prose-
cution which Murphy and Fanning had instituted against
Hagelund had been determined prior to the bringing of
this suit; and the evidence not only shows, without con-
tradiction, that when IFanning and Murphy instituted
the prosecution against Hagelund, they had reasonable
and probable cause to believe him guilty of the offense
for which they caused him to be prosecuted, but that they
had actual personal knowledge that he was guilty of the
offense with which they charged him. One of the three
essential things then necessary to sustain a verdict in
this case was wanting; namely, that Murphy and IFan-



Vor. 54] JANUARY TERM, 1898. 547

Gretna State Bank v. Grabow.

ning had no probable or reasuonable grounds fer believing
Hagelund guilty of the oftense for which they caused him
to be prosecuted. There was nothing to submit to the
jury. The judgment of the district court is right and i»

ATFFIRMED.

GRETNA STATE BANK V. JOHN GRABOW.
FiLED APRIL 8,1898. No. 8004.

Action on Subscription for Stock: VERDICT FOR DEFENDANT. The rec-
ord presents no question of law. Evidence examined, and held to
sustain the finding of the district court.

ERROR from the district court of Sarpy county. Tried
below before BLAIR, J.  Affirmed.

Gregory, Day & Day, for plaintiff in error.
James Hassett, contra.

RacaN, C.

In the district court of Douglas county the Gretna
State Bank sued John Grabow on a contract of subscrip-
tion made by him for a certain amount of its capital
stock. The trial resulted in a verdict and judgment in
favor of Grabow, and the bank has filed here a petition
in error to review that judgment.

Grabow admitted having subscribed for $500 of the
capital stock of the bank, but interposed as a defense to
the action that one A. U. Hancock was the promoter of
the bank, a corporation, and procured the subscriptions
to its stock and that to induce him, (irabow, to become
a subscriber represented to him that one Hans Peters
had also agreed to become a subscriber for the stock of
the bank; that he, Grabow, believed said representation
of Hancock to be true, and in reliance thereupon signed
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the subseription; that the representation made by Han-
cock was false, and that within a day after signing said
subscription he, Grabow, ascertained that it was false
and notified Hancock that he would not be bound by
the contract of subscription and requested him to erase
his name from the list, which Hancock then and there
agreed to do. Whether the signature of Grabow to this
stock subscripiion was procured by the false representa-
tion of Hancock was the only question litigated on the
trial. It was fairly submitted to the jury by the instruc-
tions of the court, and the jury found, in effect, that Gra-
bow’s signature to the stock subscription was procured
by the. false representation of Hancock. The evidence
sustains this finding. '

Complaints are made of the action of the distriet court
in the admission of certain testimony and also in giving
certain instructions. We have carefully examined all
these complaints and have reached the conclusion that
there is no error in the record which calls for a reversal.
The judgment of the district court is

AFFIRMED,

CHARLES JOBANSEN V. HoME FInt INSURANCE COMPANY.
FIiLEp APRIL §8,1898. No. 7930.

1. Insurance: CLASSIFICATION OF PROPERTY: VALIDITY OF POLICY. A
fire insurance policy which classifies the property insured and
limits the amount of insurance on each class is divisible, and may
be valid as to one class and void as to another.

2.

: INCUMBRANCES. A fire insurance policy covering real
estate provided that the policy should become void if the property
should be sold, transferred, or incumbered. When the policy was
issued the land was incumbered by a mortgage to the amount of
$2,500. Another tract belonging to the insured was incumbered to
the amount of $1,300. Five hundred dollars of these debts was a
common charge on both tracts. After the policy was written, and
before the fire resulting in the suit, the insured took up all the
mortgages and executed in their stead a mortgage on both tracts
to secure $3,500, being the old debts with accrued interest. Held,
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that the fact that the incumbrance on the insured property had
been substantially changed amd increased in amount rendered the
policy void, and that the court could not speculate on the relative -
values of the two tracts or the probable manner of enforcement
of the mortgages to ascertain if the risk had been increased.

3. — : : PAYMENT oF LiEN. An insured who incumbers his
personal property by chattel mortgage after it has been insured,
and contrary to the provisions of the policy, may nevertheless re-
cover therefor if the mortgage be discharged before the loss occurs.

4. H : INCUMBRANCES: INSTRUCTIONS. Evidence tended to
show that there had been an agreement at the time a chattel mort-
gage was made, that, upon the making of a certain payment, the
property afterwards burned should be released from the lien of
the mortgagh, and that such payment had been made, and a re-
lease of the property expressed by parol. Held, That it was error
to direct the jury to find for the insurance company as to such
property because of a provision in the policy rendering it void if
the property became incumbered.

ERROR from the district court of Washington county.
Tried below before HOPEWELL, BLAIR, and KEYSOR, JJ.

Reversed.
W. 8. Cook and Frick & Dolezal, for plaintiff in error.

Byron G. Burbank and Jacob Fawcett, contra.

IrvINE, C.

This was an action on a poliey of fire insurance, nam-
ing a single premium, but classifying the property in-
sured and limiting the insurance to a stated amount on
“each class. Among the items of insurance were $350 on
a barn, $300 on horses, mules, and colts, $100 on harness,
wagouns, etc., and $150 on grain. The barn was totally
destroyed by fire, and eight horses, a quantity of harness,
and a quantity of grain were also destroyed. The de-
fenses relied on relate to the existence of incumbrances
on the insured property. At the close of the evidence
the court, at the request of the defendant, instructed the
jury to return a verdict for $100 and interest. The record
does not distinctly disclose on what ground this instrue-
iion was based, but it is assumed in argument that the
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court limited the recovery to the grain, holding that the
making of incumbrances on the real estate, the horses
and the harness preclwled a recovery for their loss. Awx
there was no pleading or evid nce which assailed the in-
surance upon the grain we feel justified in reading into
the recerd sufficient to warrant this assumption of coun-
sel.

A policy such as the one here involved is divisible in its
nature, and may give rise to a liability as to one class of
property iusured, although it be invalid as to another
class. (State Tns. Clo. v. Schreck, 27 Neb. 53275 German [ns.
Co. v. Fairbank, 32 Neb. 7505 Phenir Tns. Co. v. Grimes, 33
Neb. 340) Therefore the defenses set up with regard to
ihe incumbrances upon the real estate and those upon the
personalty must be considered separately.

When the poliey was written the land was incumbered
by two mortgages, one for 2,000, and the other for $500.
The land upon whicl the insured property was situated
consisted of 160 acres and was the homestead of the
plaintiff. Half a mile away and in another county was a
tract of &0 acres owned by the inswied. On this there was
a mortgage of $800, and the $500 mortgage veferred to
also extended to this tract. The appleation for insuv-
ance, signed by the insured, stated that the property was
unincumbered, but there is evidence ten ling to show that
the incumbrances were truly stated to the agent befor:
the policy was written and that he filled out the applica-
tion contrary to the facts stated to him. Were this the
only question this issue of fact should have b~en submii-
ted to the jury. But, after the policy was issued and be-
fore the fire, all these mortgages were released and a new
mortgage made on both tracts for $3.50). The d-fendant
did not consent to this incumbrance and knew nothing
thereof until after the fire. The proof tends to show that
the new mortgage was merely to take the place of the
three old ones, and that the increase of $200 in the
amonnt over ti e aggregate of the three former mortgages
was to cover accrued interest. Many cases hold that a
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condition that the insured premises shall not become in-
cumbered is not broken by the making of a new mortgage
solely in renewal of one existing at the time the policy
was written; but this transaction was not simply a re-
newal. The tract on which the insured building stood
was, at the time the policy was issued, incumbored foi
$2,500. By taking up the former mortgages and making
a blanket mortgage on both tracts, the incumbrance oun
the one in question was increased to %$3,500. But, argues
the plaintift, $2,000 of the old incumbrance was upon this
iract alone and it is now distributed over both. More-
over the tract in question is a homestead and in the
event of foreclosure the plaintiff could require the other
tract to be first sold. Therefore, it is said, the real bur-
den upon this land is not greater than before, and the
risk was not increased. Some cases, notably Russcll v.
Cedar Ruapids Ins. Co., T1 la. 69; 32 N. W. Rep. 95. an-
nounce that a change made in incumbrances existing
when the policy was issued does not violate the condi-
tion subsequent against incumbrances unless the risk
be increased, and that whether there has been such an
increase in the risk is a question of fact to be submitted
to the jury. The case cited was where a portion of the
land had been sold after the policy was issued and af the
same time a portion of the mortgage debt had been paid
and the remaining land subjected to a new mortgagpe for
the unpaid portion of the debt. On the second hearing
in the supreme court it was held that because the portion
of the debt remaining unpaid was greater than that of
the land retained the risk had been increased and that
there could be no recovery. Other cases of a similar na-
ture presented issues determinative of the extent of the
risk on some equally exact basis as in the case cited. No-
where have we found a case holding that, where there
had been a substantial change in character of the incum-
prance by which it had been increased, the case shoulil
go to the jury for that body to exercise its judgment as
to the decree of moral hazard involved. To apply such a
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rule here would Jntroduce into the calculation questions
as to the values and relative values of the different
tracts at the time the policy was issued, at the time the
incumbrances were changed, and perhaps at the time of
the fire. It would involve a determination of the ques-
tion whether the larger tract was of such a character
that, if the court on a foreclosure should marshal it to
protect the homestead it would be capable of sale in par-
cels. It would in a word substitute the opinion of a
jury after the fire as to what was fair dealing between
the parties for the contract they made for themselves.
The fact remains incontestable that the incumbrance on
the insured property was increased by $1, 000, contrary
to the terms of the policy. This is as far as the courts can
go. They cannot, after finding that the policy has been
so violated, speculate on the possibilitics, or the proba-
bilities, of an ultimate enforcement of the incumbrance.
It was the existence of the incumbrance which was con-
tracted against, not the probability of its enforcement
against this land.

With regard to the personal property it appears with-
out dispute that while the policy was in force, and before
the fire, the plaintifl executed a chattel mortgage cover-
ing the horses and harness, together with other property,
to secure notes of $1,000, $500, and $300. This was an ap-
parent lien on the property at the time of the fire. There
was, however, evidence tending to show that when this
mortgage was made it was agreed between the parties
thereto that upon payment of $500 the horses and har-
ness should be released. The whole of the $1,000 note
was paid before the fire, and plaintiff testifies that he
thereupon reminded the mortgagee of the agreement and
requested a release of the Lorses and harness and that
the mortgagee then made a verbal release. Itiscontended
that the testimony was not sufficient in this regard to
warrant the submission of this issue to the jury, but plain-
tiff’s testimony is positive and consistent in its different
parts and is corroborated by the mortgagee. The record
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of a chattel mortgage is for the protection of creditors
and purchasers. Without a record and without a writing
a mortgage of chattels may, in general, be valid between
the parties. A parol release is equally valid, although
not evidenced of record in any manner. The evidence
referred to would, if believed, have led to a finding that,
so far as the insured chattels were concerned, the mort-
gage had been satisfied before the fire. In such case the
policy would regain its force notwithstanding the agree-
ment not to incumber. (State Ins. Co. v. Schreck, 27 Neb.
527; Omaha Fire Ins. Co. v. Dierks, 43 Neb. 473.)

The instruction of the district court was right so far
as recovery was sought for the loss on the real estate, but
was erroneous with regard to the horses and harness.
TFor that reason the judgment must be reversed and the
cause remanded. '

REVERSED AND REMANDED.

SopHIA L. BENNETT, ADMINISTRATRIX, V. APSLBY
RusBER COMPANY.

FiLep APRIL 8,1898. No. 7783.

Sales: REsCISSION: FRAUD: EVIDENCE., In an action to rescind a sale of
goods for fraud practiced by the purchaser, where reliance was
placed on reports of a commercial agency, evidence reviewed and
held insufficient to show any false representations or any fraud.

Error from the district court of Douglas county.
Tried below before BLAIR, J. Reversed. '

Cowin & McHugh, W. W. Morsman, and Monigomery &
Hall, for plaintiff in error.

Hall, McCulloch & Clarkson, contra.

IRVINE, C.

This was an action in replevin, whereby the Apsley
Rubber Company sought the recovery of certain goods
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from George A. Bennett, sheriff of Douglas county, who
had seized them under writs of execution against the
Omaha Rubber Company. The Omaha Rubber Company
had bkought the goods from the plaintiff, and the ground
of rescission was that the sale had been procured by
fraud. The plaintiff had a verdict.

The verdict receives no support whatever in the evi-
dence. While the goods were received by the Omaha
company a very short time before its failure, they had
been purchased several months before, and there is no
evidence tending to show that the purchaser then knew
itself to be insolvent, or that it was so, or that it contem-
plated insolvency. 'The only witnesses by whom it was
sought to show any false representations by the pur-
chaser communicated to the plaintiff were the salesman
who made the sale and Mr. Apsley, the president of plain-
tiff. The salesman said that an officer of the Omaha com-
pany told him they had recently had a fire and had se-
cured a good adjustment of the insurance. It was not
shown that this statement was false, or that it was in any
way relied on in making the sale. The salesman further
testified that no further statement was made to him and
that he made no inquiries; that, as usual, he left the mat-
ter of credit to be determined by others when the order
reached his house. Mr. Apsley testified that he asked for
a report from IR. G. Dun & Co. and that in extending
credit he relied entirely on that report. It is not
shown what was contained in the report so by him re-
ceived and relied upon. An effort was made to show that
the Omaha company had made certain statements to Dun
& Co. Only one of these was admitted in evideunce, ani
there was no proof justifying the admission of any other.
The statement admitted was in the form of a report inade
to the Omaha office of Dun & Co. by one of its reporters.
and was as follows: “December 22, 1892. J. Hurd
Thompson, secretary, says the year has been a prosperous
one in both wholesale and retail departments. The vol-
ume of trade for the year will be larger than that of any
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preceding winter months, and profits will be correspond-
ingly satisfactory. A year ago they owed nothing at
bank, for the reason that the adjustment of their fire loss
and subsequent sales brought in cash to take up their
indebtedness. They have a line of $15,000 and upwards
at bank, and are within two or three thourand dollars of
the limit. Their standing is not questioned, however,
and it is expected that their annual statement will show
a very positive growth in resources. Previous estimates
of net worth are maintained.” "The reporter testified that
this statement down to “they have a line of $15,000 and
upwards at bank” was made by ’1‘110inpsx-)11, that Thomp-
son probably told him the extent of their bank credit. but
that he verified it by inquiry at the bank. The rest of the
statement was his own counclusion drawn from other
sources. There is not a syliable tending to show that any
of this statement was false,—certainly not that any state-
ment of fact was false,—although it is perhaps infer-
able from the fact of the failure that some of the prog-
nostications of the commercial agency, for which the
Omaha company was not responsible, were not realized.”
Moreover, there is no evidence to show that this state-
ment was communicated to the plaintiff.

It is said that for a long time before the failure the
Omaha company had been owing the Goodyear India
Rubber Glove Manufacturing Company, one of the exe-
cution creditors. a large amount, and that this fact was
not made known to the plaintiff, nor was it stated in any
report made to Dun & Co. But there is nothing to show
that any inquiry was made either by plaintiff or by Dun &
(0. with reference to any indebtedness. The report in
evidence refers to the existing indebtedness to the bank
alone, and that information did not come from the debtor.

The foregoing substantially covers the whole case as
it went to the jury, and it will be seen that there was not
a scintilla of evidence whereon to found a verdict for the
plaintift.

REVERSED AND REMANDED.
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WILLIAM BARR V. FRANK W. LirrLnm.
FirLep APrIL 8, 1898, No. 7968,

Vendor and Vendee: CONSTRUCTION OF CONTRACT: RESCISSION. A pro-
vision in a contract for the sale and exchange of lands, set out
in full in the opinion, construed to be a personal covenant and not
a condition, and so not entitling the vendee to rescind on account
of its breach.

Error from the district court of Lancaster county.
Tried below before HaLL, J. Reversed.

G. M. Lambertson and F. M. Hall, for plaintiff in ervor.
William Q. Clark, contra.
Irving, C.

This action was brought by Little against Barr for the
purpose of enforcing the rescission of a contract whereby
Barr had agreed to convey to Little certain property in
Lincoln, and to require the reconveyance by Barr to Lit-
tle of land conveyed, and the repayment of money paid in
part consideration. To Barr's answer Little interposed
a general demurrer, which was sustained, and Barr elect-
ing to stand on bhis answer, a decree was entered in favor
of Little. Barr brings the case here by petition in error.

By a familiar rule of pleading the demurrer to the an-
swer searches the whole record, and judgment thereon
should go against that party whose pleading was first
defective in substance. (Bennectt v. Hargus, 1 Neb. 419;
Hower v. Aultman, 27 Neb. 251; Oakley v. Valley County, 49
Neb. 900; City of Hastings v. Foxworthy, 45 Neb. 676; Ha-
thorne v. State, 45 Neb, 871.) The sufficiency of the peti-
tion is the first question thus presented.

The petition alleges that Barr was the owner of lot 5, in
block 58, in the city of Lincoln, said lot having a threc-
story brick building thereon. Omne Lamaster was the
owner of an adjoining lot, having a similar building
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thereon. There existed between Barr and Lamaster a
contract whereby the two buildings were erected with
a common central hallway for the use of occupants of
both buildings, and whereby a single heating apparatus
was made to do service for both. Such contract greatly
enhanced the value of Barr’s property. Its benefits ran
with the land. February 18, 1893, the plaintiff and de-
fendant entered into a contract in writing whereby Barr
sold this property to Little at an agreed price of $20,700;
$1,000 then paid, $19,700 to be paid on or before April 1,
1893, and, as the remainder of the price, Little agreed to
convey to Barr a number of lots in Sabin Hill, in Lan-
caster county. The petition then alleges in detail, by
averments in its body and by transcripts attached as ex-
hibits, certain legal proceedings then in progress between
Barr and Lamaster. These proceedings are evidently
those reviewed by this court in the case of Barr v. La-
master, 48 Neb. 114. The petition pleads the course of
these proceedings as far as the decree in the district court.
For the sake of brevity we refer to the opinion in the case
cited for a detailed statement thereof. Suffice it here to
say that the suit was brought by Barr to terminate the
contract between him and Lamaster. Lamaster by cross-
petition sought the same result, but by different means.
Barr dismissed his petition and the case was tried June
20, 1893, on Lamaster’s cross-petition. July 1, 1893 a de-
cree was rendered in effect terminating the contract and
ordering a sort of involuntary party wall to be erected
under direction of the court. Little alleges that he was
ignorant of these proceedings when he contracted to buy
the Barr property, but bhaving learned thereof, he pro-
cured his contract to be modified June 29, 1893, by the
following instrument:

“William Barr, Esq., City: 1 will deed you the property
in Sabin Hill Addition mentioned in our agreement, and
will on September 1, 1893, pay you in cash $3,500, if you
will at that time deed to me lot 5, block 58, Lincoln (with
the three-story brick building thereon, which I under-
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stand is located wholly on said lot 5), free and clear of in-
cumbrance, taking back from me a first mortgage for
%£15,700, due in three years, at seven per cent interest,
provided your suit against Lamaster is dismissed, the de-
cree therein vacated, and Lamaster’s cross-bill is dis-
missed. ‘
“Yours truly, F. W. Lirrue.

“I accept above proposition and have received deed to
Sabin Hill property thereunder, and I guaranty the dis-
missal, without decree, of Lamaster’s cross-petition and
of my suit against him. Wy, BARR.”

The plaintiff alleges that he paid $500 more on the pur-
chase price, and at the date of the latter agreement, con-
veyed to Barr the Sabin Hill property. Barr did not pro-
-cure the dismissal of the Lamaster case, but, on the
contrary, it at once went to decree, and thereby the bene-
fits of the hallway and heating contract were lost.
Neither fraud nor mistake is alleged. If Little is entitled
to a rescission, it is solely because Barr failed on his part
to perfarm, and the failure, if there was one, was in not
procuring the dismissal of the Lamaster suit. Taking the
two agreements together, it appears that Barr was not
obligated to convey except on Little’s paying $3,500 and
giving a mortgage for the remainder on September 1,
1893, or at such time and on such terms thereafter as a
court of equity would regard proper. Little does not
plead a tender or a willingness to perform, so he cannot
rescin/ unless Barr’s breach of the contract had rendered
it unnecessary for him to proceed. It follows that the
crucial question is whether the termination of the La-
mastar litigation was a condition on which the perform-
ance of the contract depended, or whether, on the other
hand, it was a collateral promise, affording a remedy in
damages only. Two facts tend somewhat to characterize
the stipulation in that behalf as a condition. The first of
these is the use by Little in his proposition of June 29
of the word “provided” in introducing that subject; the
other is the requirement that the Barr property shou'd be
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conveyed “free and clear of incumbrance.” The force of
the word “provided” is limited by the other terms of the
proposition and by the form of Barr's acceptance. While
the pending suit could hardly be called in itself an incum-
brance, it threatened to charge the property with a party
wall, which is, in a broad sense, an incumbrance. But
this covenant against incumbrances could not have r.-
ferred to such an incumbrance as the party wall. The
very ground of plaintiff’s case is that the Lamaster
case threatened the continuance of the contract for re-
ciprocal easements. Little did not expect or desire that
the property should be conveyed free or clear of thes:
easements, yet they were incumbrances of the same char-
acter as the party wall. All other circumstances point
to a personal promise and not a condition. Any inference
from the words used in Little’s proposition is rebutted by
the fact that Barr’s acceptance was not in those term::.
He, in accepting, merely “guarantied”’—i. e., warranted—-
the dismissal of the case. If the word “provided,” in
the sense of a condition, had been an essential of the
proposal, then the proposal was not accepted, but m>t
with a counter proposal substituting a warranty. But,
going behind the strict meaning of the words employed.
we reach the same conclusion from a construction of the
whole contract in the light of the circumstances. The
Lamaster case had been tried some days before the agree-
ment of June 29 was made. It was then under advise-
ment and a decree might be any day rendered. The time
when there could be any great probability of an amicable
adjustment was past. The parties actually contemplated
that such an adjustment would not be reached, at least
before a decision, because Little’s proposal was that the
decree should be vacated. This was something which
must take place in the future. Little at once conveyed
the Sabin Hill property to Barr. If the dismissal of the
Lamaster case was a condition precedent to the ex-
change, he would not have done so. If it was a condition
subsequent, it would have appeared in the contract or in
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the deed. This contemporaneous practical construection
placed upon the contract by. the parties themselves is of
the utmost significance. Barr had already dismissed
his petition. Little knew that a decree would probably
be rendered on the cross-petition. He knew {hat in that
case the only way of procuring a vacation of such decree,
except by Lamaster's consent, would be through appel-
late proceedings, and that such proceédings would re-
quire time extending long beyond that fixed for eomplet-
ing the transfers and making the final payment. We
think it quite evident that the parties contemplated a
tonsummation of the contract on the terms stated, re-
gardless of the result of the Lamaster case, and that Lit-
tle relied on Barr’s promise, equivalent to one that he
should do all things possible to dispose of the case with-
out affirmative decree, and to answer in damages if he
should fail.

REVERSED AND RE MANDED,

JOHN DERN BT AL. V. WILLIAM H. KELLOGG ET AL.
FILED APRIL 8,1808. No. 7948.

1. Violation of Erroneous Instruction: Review. A verdict rendered
in plain disregard of instructions ig contrary to law; but the judg-
ment will not for that reason be reversed when the instructions
were erroneous and the verdict the only one which could prop-
erly be returned under the evidence,

2. Liability of Bank for Failure to Collect Draft. A merchant at H,
in this state, being indebted to K. & Co., in Chicago, the latter made
a draft upon him and sent it to a bank at H. without other instruc-
tions than to’collect and remit. The bank received the draft Feb-
ruary 19, presented it and obtained an ora] acceptance and a prom-
ise that it would be paid in a few days. At maturity the merchant
requested the bank to hold it and repeated his promise to pay in
a few days. The same thing occurred later. The bank held the
draft without communicating with the drawers until March 5,
when at the merchant’s request it wrote the drawers asking an
extension of thirty days. March 7, and before an answer was re-
ceived, it took a conveyance of all of the merchant’s property in
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satisfaction of-a debt to itself and with an agreement to pay debts
to strangers to a large amount, but not including that to K. & Co.
It then returned the drafts, which could not be collected. Held,
That it had not performed its duties in good faith and was liable
to K. & Co.

. CusToM AND UsAcE. A custom of banks at H., unknown to
K. & Co., to so treat collections was no protection. A custom to
be availed of must be lawful and reasonable.

3.

. BvipENcE. In such a case it is not necessary for the plaintiff
to prove with certainty that but for the misconduct of the col-
lecting agent payment would have been obtained. A prima facie
case is established by showing that such, with reasonable proba-
bility, would have been the result.

The fact that all the time the bank held the draft
the merchant continued to conduet his business and had property
subject to execution to the value of many times the debt is suf-
ficient to charge the bank, prima facie, with the amount of the
draft.

4,

5.

ErrorR from the district court of Douglas county.
Tried below before FERGUSON, J. Affirmed.

E. F. Gray and D. B. Carey, for plaintiffs in error:

Under the evidence the bank is not liable. (Freeman v.
Citizens Nat. Bank, 42 N. W. Rep. [Ia.] 632; 1 Daniej,
Negotiable Instruments secs. 496, 497; 2 Randolph, Com-
mercial Paper secs. 603, 604; Farmers Bank & Trust Co.
v. Newland, 31 S. W. Rep. [Ky.] 38; Sahlien v. Bank of
Lonoke, 16 S. W. Rep. [Tenn.] 373; Crouse v. First Nat.
Bank, 33 N. E. Rep. [N. Y.] 301; Bank of Washington v.
Triplett, 1 Pet. [U. 8.] 25.)

Rich & Sears, contra.

. IRVINE, C.

The defendants in error were partners doing business
in Chicago under the name of Charles P. Kellogg & Co.
The plaintiffs in error were partners doing business as
bankers in Hooper, in this state, under the name of the
State Bank of Hooper, and will hereafter be called the
bank. H. H. Looschen was a merchant in Hooper, who

40 .
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in February, 1891, was indebted to Kellogg & Co. in the
sum of $704.50. February 17, 1891, Kellogg & Co. drew
two drafts to their own order on Looschen, one for $352,
payable three days after sight, the other for $352.50, pay-
able ten days after sight, and after indorsing them to the
bank, transmitted them to the bank with instructions to
collect and remit. This action was brought by Kellogg
& Co. against the bank to recover the amount of the
drafts, and is based on the alleged negligence of the bank,
preventing their collection. DPlaintiffs recovered judg-
ment for the amount of one of the drafts, and the bank
brings the case here for review.

The drafts were receéived by the bank February 19, and
were that day presented and by Looschen orally ac-
cepted, he promising to call and pay them in a few days.
When the first draft matured Looschen called at the bank
and asked that it be leld, promising again to pay in a
few days. When the second draft matured the same
thing occurred. The bank held the drafts, without noti-
fying plaintiffs, until March 5, when Looschen again
called and requested the bank to write the plaintiffs ask-
ing an extension of thirty or sixty days. This was done.
During this whole period Looschen was indebted to the
bank about $12,000 on notes and about $3,000 on over-
drafts. March 7 he conveyed all of his property to the
bank in satisfaction of this debt, the bank also agreeing
to pay certain other debts, not including that to plain-
tiffs, and amounting to about $5,500, according to a com-
position agreement Looschen had made with such other
creditors, at the rate of 75 cents on the dollar. The same
day the bank returned the drafts to plaintiffs, together
with the letter with which they had been transmitted,
indorsing across the letter, “Mr. Looschen has sold out
his business.” After the conveyance to the bank it was
impossible for the plaintiffs to collect anything. In ad-
dition to the foregoing facts it should be stated that there
was evidence tending to show that in this method of
handling the drafts the bank followed a custom in vogue
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by it and the only other bank at Hooper. There was
nothing to show that the plaintiffs knew of this custom.
Further, the evidence tends to show that prior to March
7 the bank considered Looschen solvent, and the coun-
veyance seems to have been made at the suggestion of
Looschen and not upon any pressure brought by the bank.

The court instructed the jury that the drafts being only
a. means resorted to by plaintiffs to collect the debt, and
there being no other parties in interest, the bank was not
required to observe the demands of the law merchant
with regard to presentment and notice of dishonor of
commercial paper, but that it was merely a collecting
agent and bound only to reasonable diligence. So far
the charge was undoubtedly correct. But the court also
charged that if the bauk pursued the custom prevailing
at all the banks in Hooper, it was not liable, although the
plaintiffs were ignorant of that custom. In other instruc-
tions the facts were rehearsed substantially as they have
been stated here, and the jury was told that if the facts
were so found there could be no recovery. Also the jury
was charged that if it found for the plaintiffs it must find
for the amount of both drafts. All these instructions
were evidently disregarded by the jury. Those relating
to the right to recover were palpably erroneous. A ver-
dict rendered in plain disregard of the instructions is con-
trary to law, and will ordinarily be set aside, whether the
instructions be good or bad. (Aultman v. Reams, 9 Neb.
487; Omaha & R. V. R. Co. v. Hall, 33 Neb. 229; Stundiforl

. Green, 54 Neb. 10.)

In this case, however, there should not be a reversal.
because the error was in no sense prejudicial to the plain-
tiffs in error. The only verdict which could properly have
Leen rendered under the evidence was one in favor of the
plaintiffs below. It would be a disgrace to the law if the
plaintiffs could not recover on the admitted facts of the
case. True, the holding of the drafts for a reasonable
time, at the request of the acceptor, might often not be
negligent, and might even be the part of prudence; anii
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we by no means intend to hold that a bank holding paper
for collection merely, may not, as a general rule, obtain
a preference for a debt owing to itself. Neither the hold-
ing of the drafts nor the securing of a preference for its
claim would necessarily charge the bank with liability.
But the combination of the two facts, under the circum-
stances here proved, leaves but one inference to be drawn,
and it is an act of charity to call that inference one of
negligence. A harsher term might be more appropriate.
Looschen was in the possession of property of great
value, his own and subject to execution. He was con-
ducting a mercantile business. He owed the bank more
than $15,000. The bank held the drafts from February
19 until March 7, relying solely on an indefinite promise
by Looschen to “come in and pay in a few days.” The
bank did not communicate with the plaintiffs in any way
until March 5, and then only to ask a considerable exten-
sion. March 7, and before an answer was or could be re-
ceived, it appropriated the whole of Looschen’s property
to itself, not only in satisfaction of its own debt, but as-
suming at the same time the payment of a large amount
of other indebtedness, in favor of men to whom it owed
no duty, and in disregard of the plaintiffs, to whom it was
bound for the exercise of good faith and reasonable dili-
gence in their protection. Having taken the property
and so made it impossible to collect the drafts, it returned
them, coolly stating that Looschen had sold out his busi-
ness, but not even then disclosing its own interest or
share in the transaction.

The cases cited by the defendants in support of the
bank's conduct are not in point, and if they were we could
not regard them as precedents worthy to be followed.
Courts are not organized to lend their sanction to such
transactions. The bank’s conduet was not merely negli-
gent. Tt was characterized by the utmost bad faith.
Freeman r. Citizens Nat. Buank, 42 N. W. Rep. [Ia.] 632,
was a case where drafts had been frequently drawn. Ti
seems that some had been returned, and the drawers in-
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structed the bank, “Do not return any more drafts. * *
Wire us and await reply.” The bank promptly wired
the drawers of the dishonor of the drafts in question.
The drawers answered by mail. In the meantime the
bank had received information which led it to issue an
attachment for a debt owing to itself. It at once wired
that fact to the drawers, and on instructions to that etfect
handed the drafts to its attorney. Other attachments
had been levied which absorbed the assets. Here the
bank strictly followed special instructions, and informed
the drawers promptly of the facts. It was of course held
not liable. Most of the cases cited are adduced in support
of the proposition that plaintiffs were bound by the cus-
tom of the Hooper banks in such matters, although not
aware of such custom. This upon the theory that, the
collection having been sent without special instructions,
the customer is presumed to have intended that the bank
should pursue its usual course. Such cases are Farmners
Bank & Trust Co. v. Newland, 31 S. W. Rep. [Ky.] 38;
Sallien v. Bank of Lonoke, 16 8. W. Rep. [Tenn.] 373. But
all such cases state or clearly imply that the custom must
be both lawful and reasonable. In Crouse v. I'irst Nat.
Bank, 33 N. E. Rep. [N. Y.] 301, the customer had been
promptly informed of the bank’s acts and had ratified
them. In sending the collection plaintiffs did not assent
- by implication to a custom that the bank should be negli-
gent or that it should practice a fraud upon them. A case
much like this, but where the conduct of the bank had
been by no meauns so reprehensible, is Mound City Paint &
Color Co. v. Commercial Nat. Bank, 9 Pac. Rep. [Utah] 709.
Tt is claimed that there was no proof of damages; that
is, that it was not shown that had the bank been diligent
the drafts could have been collected. In such cases it is
usually impossible to show with certainty that if due care
had been observed the collection would have been made.
The law is not so rigid in its requirements for the pro-
tection of the negligent agent. It is only necessary to
show a reasonable probability that with due care the col-
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lection would have resulted. The burden then rests on
the defendant to show that there was no damage. (Fahy
v. Fargo, 17 N. Y. Supp. 344. See, too, First Nat. Bank of
Meadville v. Fourth Nat. Bank of City of N. Y., 77 N. Y. 320;
89 N. Y. 412; Trinidad Nat. Bank v. Denver Nat. Bank, 4
Dill. [U. 8.7 290.) In this case it was shown that until
March 7 Looschen continued to conduct his business and
owned property subject to execution to the value of $15,-
000 at a conservative estimate. The bank saw fit to take
it that day to satisfy a debt of over $15,000 and agreed at
the same time to pay therefor several thousand dollars
more. Looschen had been permitted to overdraw his ac- -
count about $3,000, and the cashier testifies that any

checks that he might have drawn before March 7 would

have been paid. Certainly it would appear from these

facts that had the bank been diligent in seeking payment

of the drafts, or in returning them, or in notifying the

plaintiffs of the facts, it is reasonably probable that pay-

ment would have been obtained. It is suggested that

there was no ground of attachment and that the plaintiffs

could not have otherwise proceeded with sufficient celer-

ity to realize their debt. But if Looschen were honestly
disposed it is clear that he could have paid. If he were

otherwise disposed and had undertaken to evade plain-

tiffs, a cause of attachment would have arisen and the

process would have been clearly effectual. The only vice -
in the verdict is that it' was not for the amount of both

drafts, and defendants cannot complain of that.

AFFIRMED.

NATHAN MERRIAM V. ANDREW MiLes, EXECUTOR, ET AL
FrLEp Aprir 8, 1898. No. 7901,
1. Principal and Surety: ASSUMPTION OF MORTGAGE: CO-TENANTS.

Orne of several co-tenants of land incumbered by mortgage, who
buys the interest of his co-tenants and, as a part of the considera-
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tion, assumes and agrees to pay the mortgage debt, becomes, as
among the parties to that contract, the principal debtor, and the
vendors become his sureties.

2. : : . While, by such a transaction, the rights or
duties of the mortgagee cannct be changed without his consent,
and he may enforce his original contract according to its terms,
still, if he makes new contracts with the parties to the agreement,
with knowledge thereof, he must do so with regard to the rights
of those who are, among the mortgagors, sureties. ®

EXTENSION OF TIME FoR PAYMENT. Therefore, if,
with knowledge of the changed relationship of the mortgagors, as
among themselves, ome purchases the notes secured by the mort-
gage, and at the same time enters into a contract, on valid con-
sideration, to definitely extend the time of payment by him who
has become the principal debtor, and this without the consent of
the sureties, he thereby releases the sureties.

4. : : . Norice. Evidence examined, and held insuf-
ficient to show that the creditor in such a case had not notice of
the relationship of the debtors to one another. ’

ERROR from the district court of Douglas couhty.
Tried below before AMBROSE, J. Reversed.

Wharton & Baird, for plaintiff in error.
F. B. Tiffany and . W. T. Nelson, contra.

I
Irving, C.

Andrew Miles and James W. Vinton, executors of the
will of John L. Miles, deceased, and James Thompson
brought this action against Nathan Merriam, Charles T.
Brown, Patrick Egan, and H. J. Cosgrove to recover on
eight promissory notes for $1,000 each, executed by the
defendants to William M. Clark and transferred to John
I.. Miles and James Thompson. Of the defendants, Mer-
riam alone was served with process. As a defense he
pleaded that the notes were made to Clark in part pay-
ment for a tract of land purchased jointly by the makers,
and were secured by mortgage on the land purchaszed,
which was afterwards platted into lots as an addition to
Lincoln; that, before the notes were sold to Miles an:l
Thompson, Merriam, Egan, and Cosgrove sold their re-
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spective interests in the land to Brown, their co-tenant,
and co-maker of the notes, who, in the deed of conveyance
and as a part of the cons1derat10n assumed and agreed to
pay these notes; that afterwards, for a valuable consid-

eration, Miles and Thompson entered into a written
agreement with Brown, whereby they extended the time
of payment for four years, and agreed to accept partial
payments on certain designated terms, and also agreed to
and did release from the lien of sa1d mortgage twenty-
eight of the lots included therein; that Merriam was not a
party to such agreement, and that, “as between said
Brown and this defendant, this defendant was and re-
mained only a surety upon said notes, which was well
and fully understood by the said Miles and Thompson at
the date of the execution and delivery of said agreement.”
The reply contains a peculiar negative pregnant in meet-
ing the last averment quoted from the answer. It is as
follows: “Plaintiffs deny that as to the payment of the
notes set out in plaintiffs’ petition Charles T. Brown be-

came the principal and the defendant Merriam surety
thereon, with the full understanding of the said John L.

Miles and James Thompson at the date of the purchase
of said notes.” This is followed by averments that at the
time of the purchase of the notes five of them were over-
due and the time of payment had been extended by the
then holder, and that the written agreement made by
Miles and Thompson was merely in ratification of the
agreement for an extension theretofore in force. The
court, the case having been tried without a jury, found
specially the facts almost as the defendant asserted them,
but on the issue of notice to Miles and Thompson of the
changed relationship between Brown and the other mak-
ers found that they had no notice thereof and did not con-
sent thereto. On these findings it was held that Merriam
was not discharged, but that he was entitled to a dedue-
tion from the amount of the notes of the value of the
twenty-eight lots released by Miles and Thompson from
the lien of the mortgage. Judgment was entered against

Merriam v. Miles.
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Merriam for the amount thus ascertained, and Merriam
has brought the case here for review. There can be no
doubt of the correctness of the findings of fact, except
with regard to notice. Indeed defendant in error con-
cedes that the facts are not open to dispute except as to
the ‘change in relationship between Brown and his co-
makers, and with regard to notice; and on the former
issue the ultimate facts are not open to controversy. It
is shown beyond peradventure that Brown bought the
property and as a part of the consideration agreed to pay
the debt. Itis not shown that the holder of the note was
a party to that contract. The only question here is as to
the legal effect of those facts on the duties of the holder.

It is asserted on behalf of the plaintiffs that, unless the
holder was a party to the agreement, or afterwards rati-
fied it and accepted the new liabilities thereby created,
he was not bound in any respect thereby, and could for all
purposes continue to treat all the parties to the instru-
ments as principals and deal with them on that basis.
We do not think that so broad a statement of the law is
warranted by reason or the authorities, although some
cases are found which go to that extent. The doctrine
has been frequently recognized by this court that, where
one buys land incumbered by a mortgage, and covenants
to pay the mortgage debt, or as part of the consideration
assumes the payment thereof, his promise creates a princi-
pal obligation which the mortgagee may enforce against
him. (Cooper v. I'oss, 15 Neb. 515; Keedle v. Flack, 27 Neb.
836; Rockwell v. Blair Savings Bank, 31 Neb. 128; Reynolds
v. Dictz, 39 Neb. 180; Grand Island Savings & Loan Ass'n. v.
Moore, 40 Neb. 686; Mechan v. First Nat. Bank of Fairfield,
44 Neb. 213; Green v. Hall, 45 Neb. 89.) It follows, as a
logical consequence, that thereupon the vendor becomes
in effect a surety, and the vendee the principal debtor,
that is between themselves. (Puine v. Jones, 76 N. Y. 274;
Huyler v. Atwood, 26 N. J. Liq. 504; Flagg v. Geltmacher, 98
I11. 293.) Of course there can be no change without the
knowledge and consent of the mortgagee which can affect
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his rights. He need not look at all to the vendee unless he
so elects. He need surrender no rights against the vendor
unless he so elects; but it by no means follows that
because he is not contractually bound by the contract
between them, he may, after learning thereof, enter into
new relations with one of the parties, in disregard of the
rights of the other. He may enforce his rights as they be-
fore existed, but if he undertakes, after notice of the
changed relationship between the other parties, to deai
with one of them by changing his own contractual obliga-
tions with him, he must regard the rights which he knows
the third person has acquired. The rule which releases a
surety, when the creditor, without the surety’s consent,
enters into a valid contract extending the time of pay-
ment, is founded on equitable considerations, and does
not arise from an implied provision of the original con-
tract. Where the relationship is, or has become, that of
principal and surety, the duty to regard the surety’s
rights exists, although the creditor may himself sustain
such a relationship that in enforcing his own rights he
may treat both as principals. In practically all the cases
on this subject the duty of the creditor in this behalf is
made to arise from his knowledge of the relationship ex-
isting between the debtors as between themselves, nox
upon the existence of the relationship of principal and
surety as between them and the creditor. In Paine v.
Jones, supra, a mortgagee, with knowledge that the land
had been sold and that the vendee had assumed the debt,
agreed with the vendee to abrogate a clause in the mort-
gage whereby the mortgagor, on partial payment, might
require partial releases of the land mortgaged. It was
held that the mortgagee “was under an equitable obliga-
tion to do nothing to affect or alter the rights of -the
surety,” and that the vendor was therefore discharged.
So in many cases similar in principle, the discharge of the
surety is made to depend on the knowledge by the cred-
itor of the existence of the relationship between prineipal
and surety, and not on the form or nature of the contract
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as between the creditor and the debtors. (Bank of British
Columbia v. Jeffs, 15 Wash. 230; Behrns v. Rogers, 40 S. W.
Rep. [Tex.] 419; Wilson v. Foot, 11 Met. [Mass.] 285;
Morgun v. Thompson, 60 Ia. 280; Lamson v. First Nat. Bank,
82 Ind. 21.) It is not necessary, for reasons which will
presently appear, to determine whether this knowledge
must exist at the time one becomes a creditor, or whether
it binds the creditor if possessed at the time the extension
is given. We conclude on this branch of the case that
“while the holders of the note were not parties to the con-
tract changing the mutual relationship of the makers,
still Brown had, as between him and Merriam, become
the principal debtor and Merriam the surety, and that the
plaintiffs were bound to do nothing to injure Merriam,
by way of extension or otherwise, if they knew of that
relationship at the time they bought the notes—perhaps -
at the time they made the extension,

The case therefore turns on the fact of notice, and we
shall treat the averment quoted from the reply as putting
that fact in issue, and examine the evidence to ascertain
whether the special finding thereon is sustained by the
evidence. It appears that the notes sued on had passed
from (‘lark, the payee, to the Clark & Leonard Investment
Company, and that five of them were some months over-

~ due. Brown desired an extension thereof and himself ar-
ranged with Miles and Thompson to buy them and grant
the extension. He paid Miles and Thompson about $1,000
as a bonus to induce them to purchase the notes and grant
the desired extension. After this was negotiated a repre-
sentative of the investment company took the notes to
. Omaha and there the transfer was completed, the written
agreement for an extension being made the same day and
evidently as a part of the same transaction. Brown nego-
tiated both the sale and the extension, and it was his
desire for the extension that led him to bring about the
sale. This contract for the extension recites the purchase
hy Miles and Thompson, “this day,” of the notes in suit
and one other, and that “Charles T. Brown is the present
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owner of said addition and agrees to pay the said notes as
hereinafter agreed upon.” Then follow the terms of the
extension and the agreement pleaded to release twenty-
eight lots from the mortgage lien. This was certainly
evidence tending very strongly to show that Miles and
Thompson had knowledge of Brown’s and consequently
of Merriam’s position. It expressly recites the transfer
of the property to Brown, or at least the present owner-
ship in Brown, and it is not contended that the nature of
the paper and the former condition of the title were un-
known. Indeed Brown testifies that Miles visited the
land with him and examined it to ascertain whether it
afforded sufficient security, showing that Miles and
Thompson were buying with reference to the mortgage
and must have been on inquiry as to title. It does not
appear that they had actual notice of the deed to Brown,
which discloses his obligations to the former owners, and
we need not decide whether they were charged with
notice, because, in addition to the very strong evidence
afforded from the recitals in the contract, and the circum-
stances leading to the sale of the notes, Brown testifies
that John L. Miles actually knew of his purchase of the
property. Against this we have only the testimony of
Andrew Miles that he did not know of these facts. An-
drew Miles was a book-keeper for Miles and Thompson,
and seems to have taken an active part in the final trans-
fer of the paper, but he does not say that he knew all that
the purchasers themselves knew. He indeed says that he
does not know what knowledge his brother, John L. Miles,
possessed, and Brown testifies, without contradiction,
that it was with John L. Miles that the negotiations took
place, and he did know. Andrew’s testimony as to his
own ignorance is clearly insufficient, in view of the con-
tract itself and the other evidence, to sustain the finding
that Miles and Thompson had not notice.

It is asserted that the extension had been granted be-
fore the notes were sold; that the written contract was
nerely evidence of a ratification thereof by the purchas-
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ers. This assertion is founded upen a memorandum
appearing on the back of each note, “payment of within
note extended to March 17, 1893.7 Anarew Miles testifies
that this was on the notes when they came into his charge
on the day of purchase. There is no evidence as to who
made the memorandum or why it was made or when,
except that when Andrew Miles gut the notes it was there.
Brown, however, testifies that there had been no exten-
sion by the former holders so far as he knew, and the
irresistible inference from all the proof is that the very
purpose of the sale was to procure the extension. The
indorsement may have been made, and probably was
made, contemporaneously with the sale to plaintiffs.
Certainly the unexplained memorandum cannot be taken
to prove an extension for a valid consideration by the
former holders. We are compelled to hold that the find-
ing that plaintiffs were withont notice of the rights of
‘Merriam is not sustained by the evidence in the case.

REVERSED AND REMANDED.

HORACE A. GREEXWOOD V. ERIE W. FENTON ET AL.
FILED APRIL 8, 1898. No. 7991.

Statute of Limitations: INTEREST ON JUDGMENT: EXTENSION OF TIME.
A agreed with B that if B would purchase a judgment against A
the latter would pay B ten per cent interest on that judgment and
another in favor of B, instead of seven, the rate each bore. The
object was to obtain an extension of the time of payment. About
five years thereafter A paid both judgments with interest at seven
per cent, according to their terms. B then sued for the additional
interest. Held, That the promise, while in a sense collateral, was
to pay interest as such, and that the interest was not payable until
the principal should be paid, that therefore the statute of limi-
tations had not run.

Tinnor from the district court of Gage county. Tried
below before BusH, J. Reversed.
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. N. Kauffman, for plaintift in error.

A. Haidy, contra.

IrviNg, C.

In 1888 a decree was rendered against Erie W. Fenton
and Addie C. Fenton, his wife, foreclosing two mechan-
ics’ liens, one in favor of the National Lumber Company
and one in favor of Horace A. Greenwood. Soon there-
after the claim of the lumber company was purchased
by Greenwood. The decree then stood without action
until five years, less a few days, from its rendition, when,
an order of sale having been issued, If'enton paid it in full.
Greenwood then brought this action against the Fen-
tons, alleging that the I"entons had agreed that if he
would purchase the judgment of the lumber company,
they would pay him ten per cent interest on both judg-
lents, they theretofore bearing only seven per cent. The
prayer was for the additional three per cent on the
amount of the judgments. The answer was a general
denial of the contract, a special denial by Mrs. IFenton
of her husband’s authority to so contract on her behalf,
and a plea of the statute of limitations. There was a
verdict and judgment for the defendants.

The plaintiff assigns as error the giving of two instrue-
tions with reference to the statute of limitations, and the
refusal to give one on that subject requested by the
plaintiff. The instructions given were to the effect that
, if four years had elapsed from the expiration of what
would be a reasonable time for the payment of the jude-
ment, before the commencement of the suit, the verdict
must be for the defendants. The court evidently took
the view that, there being no time fixed during which
plaintiff should not enforce his judgment, and it being
evident that I'enton had induced him to purchase the
lumber company’s judgment in order to obtain an ex-
tension of some kind, the contract, in effect, was that
plaintiff was to forbear a reasonable time, and that the
statute of limitations began running against the demand

@
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for the additional interest from the expiration of such
reasonable time. Certainly these instructions werc
wiong. They could only be right if the contract were
to be construed as wholly collateral to the original debt,
and then as contemplating the payment of additional
interest independent. of the payment of principal and at
and only for a reasonable time after the judgment was
bought. Collateral to the principal debt the agreement
certainly was to a certain extent, but the evidence in no
way supports any such theory of the duration of the
agreement. As testified to by plaintiff’s witnesses, the
agreement was generally to pay ten per cent interest on
the judgments—a rate which would endure until the debt
should be paid. Even if periods for paying the interest
had been agreed upon, and if the contract were so far
independent of the debt that the statute would run from
the time an installment of interest became due, it is plain
that several years’ additional interest had acerued within
the statutory period and recovery could be had for this
in any event. But as the case must be retried it is proper
.to give our views with more certainty as a guide for the
court in the next trial. The agreement, if it existed,
while it perhaps did not merge into the judgments and
become, strictly speaking, a term injected therein, still
was an agreement to pay interest as interest. No time
of payment was fixed; and in such case the interest,
always an incident to the principal debt, is deemed paya-
ble therewith, and the statute does not run against the
interest until the debt is barred. (French v. Kennedy, 7
Barb. [N. Y.] 452; Bander v. Bander, T Barb. [N. Y.] 560;
De Cordova v. City of Galveston, 4 Tex. 470; Grafton Bank v.
Doe, 19 Vt. 463.) Under the plaintiff’s theory of the facts
the plea of the statute of limitations was not available;
the defendant did not set up a different contract which
might make it available, but denied the contract alto-
gether. As the verdict may have been based entirely on
this defense, the error was prejudicial.

REVERSED AND REMANDED.
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FRANZ WERNER ET AL., APPELLANTS, V. PETER E. ILER
ET AL., APPELLEES,

FILED APRIL 8, 1898. No. 7965,

1. Partnership: JUpeMENTS: EXECUTIONS: DISTRIBUTION OF PROCEEDS.
A partner, without authority from his copartner, signed the firm
name to notes as security for a stranger and not given with any
reference to the firm business. The firm was not then in debt or
contemplating becoming so. Thereafter firm debts were incurred.
Judgment was regularly recovered against the firm on the notes.
There was no charge of fraud or collusion. Execution was levied
on the partnership property, and the firm creditors having recov-
ered judgments, they, too, caused executions to be levied on the
same property, and then brought suit to have the proceeds of the
property first applied to the satisfaction of their demands. Held,
That they were not entitled to such relief.

: : EsTorpEL. Under such circumstances the partner
who did not sign the notes was precluded from asserting, after
suffering judgment thereom, that he or the firm was not bound,
and creditors, in the absence of frand, had no greater right.

APPRAL from the district court of Douglas county.
Heard below before DUFFIE, J. Affirmed.

B. N. Robertson, for appellants.

Lake, Hamilton, & Maxwell, contra.

IrRVINE, C.

Henry Voss and William Voss were partners as Voss
Bros.,, in the wall-papering business. May 29, 1893,
Henry Voss signed the firm name to two notes drawn in
favor of Peter E. Iler, and signed also by G. A. Ackerman
and B. C. Voss. The consideration of these notes did not
move to the firm, but, on the other hand, they were given
in payment of rent of a building occupied by B. C. Voss
and Ackerman and used in another business. Judgment
was rendered against the firm on one of the notes August
12, 1893, and on the other October 24. Subsequently
judgments against the firm were recovered by Werner
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and Henry Lehman, both on debts incurred by the firm of
Voss Bros. in the prosecution of its business. Executions
on the Iler judgments were levied on the firm property,
and later executions on the Werner and Lehman judg-
ments were levied on the same property, subject to the
prior levies. Then Werner and Lehman brought this suit
to require the proceeds of the sale of the firm property
80 levied upon to be first applied to the satisfaction of
their judgments. Their theory was that the debts repre-
sented by their judgments being strictly partnership
debts, were entitled to satisfaction out of the partnership
property before the debt of Iler, which did not originate
out of the partnership business, and which was, it is
claimed, created by Henry Voss without authority. The
property levied upon was, by order of the district court,
sold and the proceeds paid into court to await the event
of this suit. On final hearing the court found for Iler and
ordered the fund in court to be applied on the Iler judg-
ments. The plaintitfs appeal.

The plaintiffs assert that Henry Voss, being without
authority to bind the firm on matters outside the scope
of its business, the debt must be treated as his individual
debt, notwithstanding the judgment against the firm, and
they then invoke the doctrine of equity, that partnership
assets are to be first applied to the payment of partner-
ship debts. The facts do not call for an application of
that doctrine. It has been held that such doctrine is not
based on the theory that a partnership creditor has a lien
on the partnership assets, for, merely as a general cred-
itor, he has no such lien. It is based on the presumption
that credits have been extended to the individuals on the
faith of their individual assets, and to the partnership on
the faith of the partnership assets. (Richards v. Le Veille,
44 Neb. 38.) The right to require such application is,
indeed, not a primary right of the creditor, but a deriva-
tive right, traced through the primary right of the part-
per not liable for the debt as a partner, to have such appli-
cation made. It is not averred or proved that when the

41
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Iler debts were incurred the partnership was insolvent.
It does not appear then that the firm owed a dollar. Even
when the Tler judgments were recovered none of the debts
to plaintiffs had been incurred except about $40 to Leh-
man. While there is evidence that Wiliam Voss did not
authorize Henry to sign the ller notes and did not then
know of them, he might ratify the act, at least unless such
ratification would operate as a fraud on partnership
creditors. There is no pretense that the Iler judgments
were not obtained on due service of process and with per-
fect regularity, and there is no charge of collusion or
fraud. If William Voss desired to repudiate his brother's
acts he should have done so in the suit brought on the
notes. Suffering judgment then to go against the firm
precluded him from thereafter questioning the debt.
Without setting aside those judgments for irregularity,
fraud, or some equally potent cause, he could not there-
after assail them. As the plaintiffs were not existing
creditors, and there is no charge that the debts to Iler
were incurred or the judgments suffered in contemplation
of creating debts, the plaintiffs can assert no rights which
William Voss did not possess. It-follows that the debts
to Iler, if they were not in the first instance firm debts,
became so on the rendition of the judgments against the
firm. They are now as much so as the debts to the plain-
tiffs, and all must be satisfied in the legal order of priovity
of liens. The consideration for the creation of the debts,
or the application of that consideration to partnership
business, does not, under the facts of the case before us,
become material.
AFFIRMED.
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NELSON MORRIS, APPELLEE, V. ANDREW HAAS,
APPELLANT.

FiLED APRIL 8,1898. No. 7684,

1. Consent to Reference: EsTorrEL: APPEAL. A defendant to an ae-
tion in which an accounting is prayed, who consents to an order
of reference and proceeds according to the analogies of a suit in
equity, cannot on appeal be heard to say that the action was es-
sentially of a legal character, and should have been so treated.

2. Accounting: COUNTER-CLAIM: PLEADING: EsTOoPPEL. One who, by
his answer to a petition for an accounting, joins issue on the facts,
pleads a counter-claim, and himself prays an accounting of all
the transactions cannot be afterwards heard to allege that the
petition did not contain averments sufficient to entitle the plaintifi
to demand an accounting.

3. Consent to Reference: PARTICIPATION IN TRIAL: EsTOPrEL. One
who consents to an order of reference directing the referee b0 re-
port his “conclusions” and then proceeds before the referee, after
the expiration of the time limited in the order, participating in
the production of evidence and asking the referee to pass upon
questions of law and fact, and who, after the evidence has been
taken, stipulates for an extension of time for the referee to file his
“decision,” cannot, after the filing of an adverse report, be heard to
say that the referee did not proceed within the time first fixed,
or that he was not authorized to find the facts.

4, Partnership: AccouxTiNG: EVIDENCE. Books of account, kept by
one partner and showing his transactions with the other, to which
accounts the other had access and which he from time to time
examined, and which, after the business ceased, he admitted to
be correct, are admissible in evidence on an accounting between

them.

5. Accounting: EVIDENCE. The evidence on certain issues of fact ex-
amined, and certain findings set aside Dbecause not sustained
thereby.

APPEAL from the distriet court of Douglas county. -
Heard below before FERGUSON, J. Modified. ’

Bartlett, Baldrige, & De Bord, for appellant.

Wharton & Baird, -contra.
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Irving, C.

The petition in this case alleges two partnership con-
tracts between the plaintiff and the defendant, the one
made in 1883 having for its object the purchase and
operation of a cattle ranch in Colorado and Utah, usually
called by witnesses the “Two-Bar Ranch,” the other made
in 1887 for the operation of a feeding ranch at Herman, in
this state. The petition charges that in each instance the
money for the purchase and operation of the ranch was
furnished by plaintiff under an agreement that he was to
receive interest thereon; that defendant was to devote his
time, skill, and attention to the conduct of the business;
and that profits or losses were to be shared or borne-
equally. It then charges that large losses were incurred;
and further, that Haas had failed to account for a portion
of certain large advances that Morris had made to him
for use in the joint undertakings. Amounts are in all
cases alleged with certainty, and the prayer is for an ac-
counting of the various transactions, and for judgment
for $85,485.15, with interest. April 4, 1892, an answer
was filed admitting the partnerships essentially as
charged, but traversing some details of the contracts al-
leged, and pleading that profits had accrued for which
plaintiff refused to account. The answer closed with a
prayer for an accounting. April 15, 1892, an order was
made by consent of parties, referring the case to Edgar
H. Scott, Esq., “to take the testimony in this case, and
said referee is hereby authorized and directed to take the
testimony in this cause and report the same to the court,
together with bis conclusions, * * * within 90 days
from the date hereof.” It would seem that nothing was
done under this order until October, when the referee
took the oath. It does not appear that any orders were
made extending the time for the referee to act, but from
time to time stipulations were entered into for the further
taking of testimony and the extension of time to report.
The taking of testimony was begun October 4, 1892, and
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continued at intervals until March, 1894. Pending the
taking of testimony, and January 15, 1894, an amended
answer was filed substantially changing the issues. This
amended answer admitted that there had been an agree-
ment for a partnership in the Two-Bar Ranch, but alleged
facts amounting to an exclusion of the defendant there-
from on June 10, 1884. With regard to the Herman
ranch, it denied the partnership and alleged that defend-
ant purchased that ranch for the plaintiff and was to have
a one-third interest therein for his services. By way of
counter-claim four other transactions or business ven-
tures were alleged, which will later be noticed. The
amended answer also prayed for an accounting.

The referee reported June 13, 1894, finding nearly all
the issues in favor of the plaintiff, and finding due him
$63,212.09. Numerous exceptions were taken and a mo-
tion was made to set aside the report. This motion was
overruled and judgment entered on the referee’s findings.

The defendant asserts that the proceedings, from the
facts alleged, should be in the nature of an action at law,
and not in equity. If this were true, so far as the district
court was concerned it would only go to the method of
trial, and the defendant, by consenting to the reference,
waived the objection. (Nheiwin v. Gaghugen, 39 Neb. 238.)
So far as the question could be raised here it would only
affect the defendant's right to have the case reviewed in

_the manner he has brought it here, by appeal.

It is urged that the petition does not contain the nec-
essary allegations to entitle the plaintiff, as a partner,
to an accounting, in that it neither pleads a past dissolu-
tion nor prays for a present one. But it appears—if not
by the petition, certainly by the answer—that whatever
business connections had existed between the parties
were severed before suit brought. Moreover, in both an-
swers the defendant himself prayed for an accounting.
He went on before the referee for about two years taking
the account, and by counter-claim he injected into the
accounting matters not embraced within the original pe-
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tition. He cannot now be heard to say that the court
should not have allowed the accounting both parties
asked.

The report of the referee is assailed on the ground that
he acted after his authority had expired by limitation of
time, and beyond his original powers. On the latter
point the argument is that he had power only to take and
report testimony, and not to find the facts. The order of
reference, directing the referee to take the testimony and
report the same with his “conclusions,” lacks cartainty.
Under our practice it is customary to speak of findings of
fact and conclusions of law; but necessarily such con-
clusions can only be reached after the facts have been
found. It would seem, therefore, that “conclusions” in
the order was not used in its narrower and more technical
sense, but included the finding of the facts as well as the
ascertainment of the law applicable thereto. Both par-
ties evidently so understood the order. During the taking
of testimony the defendant asked of the referee leave to
file an amended answer. Probably the referee would not
in any case have power to so reform the pleadings, but the
application shows that the defendant construed the order
of reference as conferring wide judicial authority and not
as merely constituting the referee an examiner to take
the proofs. At the close of the plaintiff’s case the de-
fendant asked the referee to dismiss the case because the
proof was insufficient. This certainly showed that he
considered the referee authorized to pass upon the evi-
dence. May 11, 1894, counsel for defendant signed a stip-
ulation to extend the time for the referee “to make up and
file his report and decision.” It is very clear that until
the defendant was confronted with an adverse report he
never sought to question the referee’s authority, and now,
after submitting to the proceeding and taking part
therein for about two years, and after the taking of thou-
sands of pages of proof, he cannot be heard to question it.
(Moline, Milburn & Stoddard Co. v. Wood Mowing & Reaping
Machine Co., 49 Neb. 869.)
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The findings of the referee are vigorously assailed as
not sustained by the evidence. The argument is largely
directed to the credibility of the plaintiff and his wit-
nesses—a question for the trier of fact in the district
court, and by him determined. So far as the issues con-
" cern the nature of the contracts with reference to the
ranches, there can be no doubt that the findings receive
substantial support in the evidence. Much argument is
addressed to the proposition that the contracts, in any
view of the evidence, lacked certain essentials of a part-
nership, especially mutual agency and authority. There
is no question involved of the improper exercise of such
powers, the critical issue is merely whether there was an
agreement that Haas was to share the liability for losses.
That point established, and the evidence certainly tends
to establish it, it makes no difference whether or not we
are to designate the arrangement by the name of part-
nership.

The sufficiency of the evidence to establish the amounts
found by the referee depends largely on the admissibility
of certain accounts in evidence. These were from the
private books of Morris, kept by his book-keepers in Chi-
cago, and were not, in any proper sense, partnership ac-
counts. They were rather the personal accounts of Morris
with his partner. Moreover, we are inclined to concur
with the defendant in the conclusion that they were not
shown to be admissible under the statute as private en-
tries on behalf of the person making them. We have,
however, the testimony of several witnesses that these ac-
counts were made up in part from statements sent by
Haas to Morris, and that statements in the form of tran-
scripts from these books were from time to time sent by
Morris to Haas. Further, that during the whole period to
whiclh the proof relates, Haas was several times each year
in Chicago and had access to these accounts, and did from
time to time examine them and at times suggested correc-
tions, which were made after investigation of the facts.
Finally, after the joint transactions had been terminated.
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Haas examined the books and pronounced them correct.,
They were thus admissible in much the same way as a
statement of account, received and retained without ob-
Jection, and also as an affirmative admission of one of the
parties.

We must be excused from a detailed review of the
enormous volume of evidence before us. It has been ex-
amined, and, except in the particulars now to be noticed,
has been found to sustain the findings. '

When we reach the referee’s treatment of the counter-
claims we encounter more difficulty. The defendant
alleged that under instructions from Morris he superin-
tended the construction and operation of an establish-
ment at'South Omaha known as the Union Rendering
Works; that a corporation was formed, to which the
works were transferred, and that Morris, who controlled
the stock, agreed that Haas should have one-fourth of the
stock for his services. It was also averred that this stock
had been in fact delivered, but that by fraudulent means
Morris had repossessed himself thereof and had refused
to surrender it. The finding on this subject in favor of
plaintiff is sustained by proof that the stock in question
was issued to Haas only to enable him “to attend the
meetings” of the corporation, and that when the cer-
tificate was sent him it was with express instructions to
indorse it to Morris and send it back to hjm, which was
done. No interest was shown in Haas. The defendant
also bought for Morris certain cattle and fed them at the
Willow Springs Distillery at Omaha. He claims that he
was to have one-third the profit for this service. The
finding adverse to him on this subject is sustained, be-
cause there is no proof of any profit. Haas testified that
he did not know whether there was a profit, but that there
was a profit of $10 to $12 a head on other cattle similarly
handled that season. Such evidence was incompetent to
prove a profit on these cattle.

During a large portion of the time occupied by the
amicable business relations of the parties, defendant was
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engaged in purchasing cattle on the South Omaha market
and shipping them to Morris in Chicago. He claims he
did so under a contract whereby he was to receive $5, per
car load for his services in that behalf. The referee found
that he was entitled to no compensation. This finding
must have been based on certain testimony by Morris and
his son that Morris owned Haas’ time, and that they could
call on him for any service they chose. When this proof
is examined it will be found that it consists merely of
statements of the conclusions or inferences of the wit-
nesses as to the nature of the contracts, and that such
inferences are wholly unwarranted. Mr. Morris may have
thought that when he entered into the partnership con-
tracts with Haas he was acquiring a slave, but he had no
right to think so. Such an inference is repugnant to the-
theory of either party—to that of Haas because accord-
ing to him each venture stood on its own footing, there-
being no interdependence; to that of Morris because ac-
cording to him the ranch partnerships were joint business:
ventures, each party assuming his share of the risk, and
Haas not in any manner becoming Morris’ servant. They
were partnerships towards which Morris advanced the
money, and Haas gave the skill and attention necessary
for their conduct. Morris was no more entitled to Haas”
time outside the partnership, to assist Morris in his pri-
vate business, than Haas was entitled to the whole of
Morris’ fortune, not embarked in the ranches, to assist.
Haas in his own private ventures. Against this arrogant.
assertion of human ownership made by Morris we have
the undisputed fact that the services were rendered, and
that at Morris’ request,and the strong antecedent improb-
ability that either party contemplated that such services:
should be gratuitously performed. We also have uncon-
tradicted proof that the compensation which Haas says.
he was to receive was a reasonable compensation, and we-
have Haas’ detailed account of the conversation leading
to and expressing the contract. As to the amount of this
item the proof is not very definite. Haas says he bought
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and shipped for Morris more than 6,000 car loads of cat-
tle. Morris seems to have kept his books in other particu-
lars very carefully, and undoubtedly might have shown
the exact figures, and would have done so if Haas had
overstated them. e must allow this item according to
such proof as we have, that is to the amount of $30,000.
Precisely in the same situation stands a claim for $250 for
services in purchasing cattle in Kentucky. In this in-
stance there is no dispute as to the value of the services.
This item must also be allowed.

The referee calculated interest on all items from Sep-
tember 1, 1890. The judgment is modified by deducting
thelefrom the sum of $30,250, with interest at seven per
cent from the date last mentioned.

°

JUDGMENT ACCORDINGLY.

BROWNELL & COMPANY V. JOHN A. FULLER ET AL.
FILED APRIL 21,1898. No. 9876.

Bill of Exceptions: ALLOWANCE BY DEPUTY CLERK. In cases where the
clerk of the district court is authorized to settle bills of exceptions,
the act may he performed by a deputy, it not being shown that
the principal is absent.

Mot10N to quash bill of exceptions. Ouverruled.
B. N. Robertson, for the motion.
Lane & Murdock and Congdon & Parish. contra.

Prr CURIAM.

This case is presented on a motion to quash the bill of
exceptions. The order of allowance is signed “Albyn L.
Frank, Clerk Dist. Court, by J. D. Harris, Deputy.” The
principal grounds of the motion are that there is no show-
ing that the judge was prevented by sickness or absence
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from his district from allowing the bill, and that the
deputy clerk is in no instance authorized to perform such
an act. The former ground seemed to be well taken when
the motion was filed, but plaintiff in error has since ten-
dered an additional transcript econtaining the affidavit on
which the clerk was authorized to act by section 311 of
the Code of Civil Procedure. This affidavit is combated
because not embodied in a bill of exceptions, because it
is not the best evidence, because no leave to file it has
been given, and because it was executed before a notary
public who was one of the attorneys for plaintiff in error.
1t has never been held that the proofs on which authority
to settle a bill of exceptions depend must themselves be
embodied in a bill of exceptions. On the contrary, it has
always been the practice to receive, on a motion to quash,
independent evidence in this court. The transeript of the
affidavit is the best evidence. (Code of Civil Procedure,
sec. 408.) Leave is now given to file it in accordance with
a motion made for that purpose and the established prac-
tice of the court. While it is shown to have been executed
before an officer who was not permitted to take it, the
officer was generally empowered to take affidavits, and
did not act wholly without power. In such case the affi-
davit is not a nullity. It was irregular merely. An act
based thereon was not void. (Horkey v. Kendall, 53 Neb.
522.)

We are thus brought to a consideration of the pov:fers
of a deputy clerk in such matters. The discussion on this
subjeet turns upon section 2, chapter 24, Compiled Stat-
utes, and section 893 of the Code of Civil Procedure. By
the former section it is enacted: “In the absence or dis-
ability of the principal, the deputy shall perform the
duties of his principal pertaining to his own office, but
when an officer is required to act in conjunction with or
in place of another officer, his deputy cannot supply his
place.” By the latter section it is provided that “Any
duty enjoined by this Code upon a ministerial officer, and
any act permitted to be done by him, may be performed
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by his lawful deputy.” The joint effect and the proper
construction of these two sections was the subject of in-
vestigation in Nebraska Loan & Building Ass'n v. Marshall,
51 Neb. 534, where it was held that the provision in chap-
ter 24 of the Compiled Statutes relates to the power of a
deputy to supply the place of the principal in the case of
the latter’s aksence or disability, and that the provision
from the Code of Civil Procedure governs as to the gen-
eral power of deputies in matters enjoined upon or per-
mitted to officers under that Code. So construed, it was
held that a deputy sheriff might act for his principal in
appraising property preliminary to a judicial sale. The
case is not distinguishable in principle from the one be-
fore us.

A final objection to the bill is that no notice was served
on the defendant in error of the time of presenting the
bill for allowance. Amendments had been suggested, but
were all allowed by plaintiff in error and are now incor-
porated in the bill. In such case, as well as when no
amendments have been proposed, no notice need be given.
(Code of Civil Procedure, sec. 311.)

MoTION OVERRULED.

SUPREME TENT OF THE KNIGHTS OF THBE MACCABEES OF
THE WORLD V. ELIZABETH E, KREIG, ADMINISTRA-
TRIX,

FILED APRIL 21,1898. No. 9934,

1. Bill of Exceptions: TIME FOR ALLOWANCE. Assuming, but not de-
ciding, that the absence from the county of both trial judge and
clerk during-the period within which a proposed bill of exceptions
should have been presented for settlement excused a failure to
‘have it settled within that time, still the statutory time began to
run, under that assumption, from the time of the judge’s return,

 and ke was not authorized to allow the bill when it was not pre-
sented for more than ten days after his return.

The fact that the defendant in error held the pro-

2, ——:
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posed bill longer than the law permitted did not excuse a subse-
quent default by the plaintiff in error.

3. + MoTioN TO QUASH: WAIVER. The defendant in error did not
waive his right to move to quash the bill by appearing before the
trial judge merely to object to its allowance, nor by failing to file

* the motion until after the time had expired within which the
plaintiff in error was required to file his briefs to the merits, such

briefs not having been filed.

MoTION to quash bill of exceptions. Motion sustained.
Burr & Burr, for the motioi.
Kelley & Browne and A. R. T'ulbot, contra.

PER CURIAM.

In this case there has been submitted a motion to quash
the bill of exceptions. The ground of the motion is that
the proposed bill was not submitted to the judge for al-
lowance within the ten days allowed by statute for that
purpose after it had been returned to plaintiff in error by
defendant in error. Objection was made to the trial judge
on the same ground. e allowed the bill, as is proper in
doubtful cases, making, however, special findings of the
tacts relating to the question presented. Irom these
findings it appears that the term of court at which the
case was tried was adjourned sine die April 5, 1897. The
full period of eighty days from the time of such adjourn-
ment seems to have been allowed for presenting the pro-
posed bill to the defendant in error. Within that time
and June 21 it was so presented. Defendant in error
retained the bill until July 7, returning it then and sug-
gesting certain amendments. The trial judge left the
county and state July 8, returned July 27, remaining
until July 31, when he again left and was absent until
August 13, when he returned. The bill was not presented
to him for settlement until August 31, when the defend-
ant in error objected to its allowance at that time. and
also objected to the judge’s then considering the amend-
ments which had been proposed.
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Section 311 of the Code of Civil Procedure, after pro-
viding that the party excepting shall within a time des-
ignated present the proposed bill to the adverse party
for examination, and that the adverse party shall return
it within ten days after such submission, provides further
that “the bill and proposed amendments must, within
ten days thereafter, be presented by the party seeking
the settlement of the bill to the judge who heard or tried
the case upon five days’ notice to the adverse party, or hig
attorney of record, at which time the judge shall settle
the bill of exceptions.” It is asserted that the defendant
in error is estopped to set up that the bill was presented
out of time, because counsel for defendant in error held
the bill sixteen days instead of ten, and that plaintiff in
error was thereby prevented from giving notice of settle-
ment and presenting it within the statutory time before
the judge left the district. What effect the neglect of de-
fendant in error in this respect would have if the fact
stood alone we need not determine. It would not excuse
subsequent negligence on the part of the plaintiff in error.
Defendant in error contends that there was such subse-
quent negligence in failing to present the bill, with an
affidavit of the judge’s absence, to the clerk of the court
for allowance as the statute authorizes. To this it is an-
swered that the clerk of the court was also absent. His
deputy was here and a question discussed relates to the
power of the deputy to act for his principal in such a case.
We do not pass upon that question, and state the facts
merely in order to meet the thought which would natu-
rally occur to the practitioner in regard to the clerk’s
power, and to avoid any apparent adjudication thereon
by silence. It appears that the judge returned to the
county August 13, and if the plaintiff in error was ex-
cused by his previous absence from presenting the bill be-
fore that time it cannot be claimed that it was entitled to
more time after the judge’s return than it would have had
if the judge had been present from the beginning. In
other words, assuming, but not deciding, that the absence
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of the judge under the facts of the case prevented the
plaintiff in error from obtaining a settlement of the bill
during his absence, the statutory time certainly began to
run from the time of his return, and the bill should have
been presented within ten days thereafter. It was not
presented until the eighteenth day. It is true that after
the judge found the specific facts he added that the bill
was presented at the earliest opportunity for presenting
the same in person to the judge who tried the case. This
is not however, a finding of any fact justifying a further
delay. No such fact is shown to exist.

It is contended that the defendant in error cannot now
be heard to urge this motion because it was not filed be-
fore the time had expired for filing briefs by plaintiff in
error. It has been held that a motion to quash on such a
ground as this must be interposed before briefs to the
merits have been filed. (Nash v. Costello, 50 Neb. 325.)
But here the plaintiff in error has not filed briefs. Its
failure to do so within the time fixed by rule is its own
laches, and not that of defendant in error. If it had
itself complied with the rule, it would be in position to in-
voke the doctrine of the case cited. It is further said that
defendant in error has waived the objection by suggest-
ing amendments and by appearing when the judge al-
lowed the bill; but when the amendments were suggested
there had been no default. A suggestion of amendments
made before the right to a bill has been lost does not
operate prospectively to waive future and unanticipated
defaults. The appearance of defendant in error was
solely to insist on the objection to the allowanee, and one
does not ordinarily waive a right by insisting on it.

MOTION SUSTAINED.
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BEATRICE SAVINGS BANK OF BEATRICE V. BEATRICE
CHAUTAUQUA ASSEMBLY, IMPLEADED WITH J. S,
GRABLE ET AL., APPELLANTS, AND E. R. FoGg, RE-
CEIVER, APPELLEE,

F1LED APRIL 21,1898. No. 8044,

1. Unauthenticated Bill of Exceptions. A bill of exceptions which
lacks authentication by the clerk of the trial district court will
not-be considered in the supreme court.

2. Review Without Bill of Exceptions. In an appeal to this court, in
the absence of a bill of exceptions, if the petition or pleading on
which the decree ig predicated contains sufficient statements of a
cause and proper prayer for the relief thereby afforded, questions
which for decision necessitate a reference to the bill of exceptions
will not be considered, and an affirmance of the decree is proper.

APPEAL from the district court of Gage county.
Heard below before BusH J. Affirmed.

@G. M. Johnston, for appellants.

J. N. Rickards, E. R. Fogg, and Griggs, Rinaker & Bibb,
contra.

HARrISON, C. J.

Action to foreclose a real estate mortgage in which the
appellee by cross-petition sought the foreclosure of a
‘mortgage on the property involved, and from a decree
favorable to his prayer certain of the parties have per-
fected this appeal. What is filed with the record here
-as the bill of exceptions lacks the requisite authentication
by the clerk of the trial district court and will not be ex-
amined. (See Romlerg v. Fokken, 47 Neb. 198; Spurk v.
Dean, 49 Neb. 66; Childerson v. Childerson, 47 Neb. 162.)

The cross-petition was sufficient in its statements of
facts and prayer to warrant the relief, for which as to it
there was a decree, and in the absence of a proper bill of
exceptions we cannot examine the questions presented
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by the brief of counsel. (Stuart v. Burcham, 50 Neb: 823.)
The decree must be

AFFIRMED.

GERMAN NATIONAL, BANK OF LINCOLN, APPELLEE, V.
FARMERS & MERCHANTS BANK OF HOLSTEIN, NE-
BRASKA, ET AL., APPELLANTS,

FiLED APRIL 21,1898. No. 7986.

1, Review Without Bill of Exceptions. If there is no bill of excep-
tions in the record, or the same has been quashed, questions which
for their examination require reference to a bill of exceptions
cannot be considered.

2. Corporations: CoONSTITUTIONAL LAw. ‘“The word ‘ascertained,” in
section 4, article 11, of the constitution, means judicially ‘ascer-
tained,” and to ‘judicially ascertain’ the amount due from a cor-
poration to a creditor thereof means to have the finding and judg-
ment or decree of a court as to such amount.” (Globe Publishing
Co. v. State Bank of Nebraska, 41 Neb. 175.)

3. The foregoing is also applicable to the liability of a
stockholder in a banking corporation as fixed by section 7 of the
same article of the constitution. (Farmers Loan & Trust Co. v.
Funk, 49 Neb. 353.)

4, : PLEADING. The portion of the petition in relation to

the ascertainment of the amount due a creditor from the corpora-
tion and exhausting the assets of the latter held sufficient against
attacks of the time and manner made.

5. Action Against Stockholders. An action such as this should be
for the benefit of all the creditors of the corporation against whose
stockholders it is commenced.

6. Insolvent Bank: ACTION AGAINST STOCKHOLDERS: PARTIES. The
bank, the liability of whose stockholders was sought to be en-
forced herein, held not a necessary party to the action, but not an
improper one.

1. : This and similar actions are within the equity juris-
diction of the courts and call for the exercise of their equity
powers.

8. The general nature of the relief to be afforded in its

main and ordinary elements outlined herein,

- APPEAL from the district court of Lancaster county.
Heard below before HavLr, J. Modified.
42
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Capps & Stevens and Bochmer & Rummons, for appel-
lants.

Abbott, Selleck & Lane, contra.

Harrison, C. J.

Action was instituted by the appellee, for itself and
for the benefit of all other creditors of the I'armers &
Merchants Bank of Holstein, to recover of the stockhold-
ers of the latter the amount for which each, as a stock-
holder of the corporation, was liable to the creditors of
the corporation. It was of the allegations of the petition:
“Plaintift further says that since the execution, delivery,
and transfer of said notes the said defendant the Farm-
ers & Merchants Bank had ceased to do business and had
been dissolved, and is now wholly and completely insolv-
ent and unable to pay its obligations hereinbefore set
forth; that all the assets ever held by said bank, inclu«l-
ing the amount of the notes above described, have been
appropriated and used by the said bank, or its officers,
for the purpose of paying its debts or dividing among its
several stockholders, and that there are no assets or
property of any kind or description belonging or owing
to said bank with which the notes hereinbefore mentioned
and described could be paid, and that said bank has no
assets with which to pay these obligations, except as
hereinafter described; that the exact amount justly due
has heretofore been ascertained, and the corporate prop-
erty has been wholly and completely exhausted.” It was
of the defenses set forth in answer for all defendants ex-
cept the corporation that no judgment had been obtained
against the appellant bank for the amount of the notes,
the indebtedness evidenced by which furnished a basis
for the present action. In a trial of the issues joined the
appellee was successful, and the other parties have per-
fected this appeal. . .

The bill of exceptions herein has, on motion, been
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quashed and all questions which for their due considera-
tion would require a reference to that document must be
passed without examination.

It is of the points of argument for appellants that the
petition was insufficient, in that it contained no state-
ment of the facts relative to the due ascertainment of any
sum due from the Farmers & Merchants Bank of Hol-
stein, and the exhaustion of the assets thereof. We have
hereinbefore quoted the averments of the petition on this
subject, and it remains to determine whether they were
sufficient or insufficient. In section 4 of the article of the
constitution entitled “Miscellaneous Corporations” it is
provided: “In all cases of claims against corporations
and joint stock associations, the exact amount justly due
shall be first ascertained, and after the corporate prop-
erty shall have been exhausted the original subscribers
thereof shall be individually liable to the extent of their
unpaid subscription, and the liability for the unpaid sub-
seription shall follow the stock.” It has been held by this
court that “ascertained,” as used in the portion of the
constitution quoted, means judicially ascertained; and it
has also been determined what is the import of the lan-
guage in regard to the assets of the corporation being ex-
hausted. (See Globe Publishing Co. v. State Bank of Ne-
braska, 41 Neb. 175; Commercial Nat. Bank v. Gibson, 37
Neb. 750; Farmers Loan & I'rust Co.ev. F'unk, 49 Neb. 353;
State v. German Savings Bank, 50 Neb. T34; Van Pelt v.
Gardner, 54 Neb. 701.) And it has also been announced
that the provisions of section 4, in relation to the ascer-
tainment of the liability of the stockholders and the ex-
haustion of the assets of the corporation, are applicable
to the liability of stockholders in banking corporations
under the terms of section 7 of the same article of the con-
stitution. (See Farmers Loan & Trust Co. v. Funk, supra.)
It will be noted that the allegations in the petition
are that the “exact amount justly due has hereinbefore
been ascertained, and the corporate property has been
wholly and completely exhausted,” and the wording of
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the section of the constitution is “The exact amount
justly due shall be first ascertained and after the cor-
porate property shall have been exhausted.” The framer
of the pleading did not employ the precise words of the
constitution, but followed them very closely, and con-
veyed the same meaning.

Before answer for appellants there was filed for them
a motion that the sentence to which we have just referred
be stricken from the petition because indefinite and un-
certain and a statement of conclusions and not of facts,
which was overruled; but there was no proper attack
made against such portion of the petition, and we are sat-
isfied that it was a sufficient statement to warrant the
reception of evidence under it of the necessary facts, and
inasmuch as by the answer and reply the issue was raised
of whether a judgment had been rendered, in the absence
of a bill of exceptions it must be presumed there was
sufficient of evidence to warrant the court’s decr ee, based,
as it must have been, partially on a finding that there had
been the necessary ascertainment of the amount due from
the corporation and its assets exhausted.

It is urged that the action was evidently brought for
the benefit of appellee alone, and should have been for
all creditors; hence was not sustainable. Such an action
should be for all creditors, and all creditors within the
jurisdiction of the court should be made parties. (Van
Pelt v. Gardner, supra.) In the case at bar the action was,
in form and substance, for the benefit of all creditors, and
there was in the petition an allegation in effect that the
appellee was the sole and only remaining creditor, and
as the record does not disclose to the contrary, it must
be concluded that the action was not defective in this
particular.

It is contended that there was a misjoinder, in that the
bank, the corporation, and its stockholders were sued in
the one action; that this was a misjoinder of parties and of
cause. The bank was not a necessary party to an action
to establish and enforce the stockholders’ liability, and in
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‘such action no specific relief is sought, or can be granted,
against the corporation. (Van Pelt v. Gardner, supra.)
But that the bank was made a party, or relief afforded
herein against it, if erroneous, was not error of a char-
acter which can affect in any manner the adjudication of
the rights of the stockholders. While probably not a
necessary party, the bank was not an improper one. This
is an action which addresses itself to the equity side of
the court; calls for the exercise of equity jurisdiction of
the court, rather than what are termed its strictly and
distinctively law or legal powers. In Harris v. Dorchester,
23 Pick. 112, the supreme court of Massachusetts, in the
consideration of a similar question under a like provision
of statute, stated: “If actions at law will lie under the
30th section, suits may be multiplied to an indefinite ex-
tent. Each bill-holder or other creditor must have its sep-
arate suit, and each stockholder must be sued separately.
Again, suits between stockholders to adjust their contri-
butions would be interminable. If a creditor's demand be
larger than the amount of stock owned by any one, he
must have several suits against several individuals on the
same cause of action, or lose a part of his just demands.
If any one stockholder owned more stock than was
needed to meet any one claim made upon him, he would
be liable to several suits. It may happen, and probably
has happened in this instance, that a bank owes more
than the smount of its whole capital. In such case, there
must either be a pro rate division among the creditors of
what may be recovered, which would be impracticable in
suits at law, or those who sue first must recover the whole
of their debts, leaving others totally remediless, which
would be palpably unjust. The evils and inconveniences
of attempting to enforce this section by suits at common
law would be incalculable; and such remedy would be
inadequate, vexatious, and mischievous. The only proper
means of giving effect to this provision is by a process in
equity, and this, of all cases which can arise, seems to
call most loudly for chancery jurisdiction. To a bill in



598 NEBRASKA REPORTS. [VoL. 54

German Nat. Bank v. Farmers & Merchants Bank.

equity all persons, however numerous, might be made
parties, and all the relative and conflicting claims of the
many creditors and stockholders settled and their pro-
portionate rights to recover, and liakilities to contribute,
adjusted in a single suit. We are all, therefore, of opinion
that this case comes within the equity jurisdiction of the
court and that an action at law will not lie.” (See also
Coleman v. White, 14 Wis. 762 (700*); Harper v. Carroll, 69
N. W. Rep. [Minn.] 610, 1069; Harpold v. Stobart, 46 O.
St. 397; Glenn v. Williams, 1 Am. & Eng. Corp. Cas. 58;
Terry v. Tubman, 92 U. 8. 156; Pollurd v. Bailey, 87 U. 8.
520; Wright v. McCormick, 17 O. St. 87; Riclunond v. Irons,
121 U. 8. 27; Schroder v. Manufacturers Nat. Bank, 133 U.
8. 67; Ligett v. Glenn, 51 Fed. Rep. 381.)

There was judgment herein in favor of the appellee and
against each of the stockholders of the appellant bank
for the full sum for which each was liable under the
terms of the constitutional provision, and that execution
be awarded the appellee against each. This, we think,
as to the awarding of the execution in favor of appellee,
was improper. To make collections and disburse the
moneys to the creditors there should be some person al-
ways amenable to the order of the court and from whom
at all times the true state of account may be ascertained.
This points directly to a receiver. There should in each
case of the nature of this one be an application for and the
appointment of a receiver. The court should adjudge
the amount due the creditor, or each of the creditors, if
more than one, and also the total amount due from each
stockholder, and deterinine the amount of the pro rutu
share required in the first instance necessary to be paid
by each stockholder to satisfy the indebtedness proved in
the suit, and the costs thereof, such amounts to be col-
lected under the court’s order by execution or. other
proper writ or process or by suit, if necessary, all moneys
to pass into and through the hands of the receiver. Of
course, when the total of the indebtedness exceeds the
aggregate of the sums due from stockholders an assess-
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ment will not be requisite. The cause should be retained
that in proper application such further orders, assess-
ments, and decrees may be made as the facts and circum-
stances and the doing of equity may require. This cause
is remanded to the district court for modification of the
decree and such further proceedings as we have herein-
before indicated and as may be necessary to insure the
proper relief herein. :
JUDGMENT ACCORDINGLY.

'

UxiON LIFE INSURANCE COMPANY OF OMAHA V. WIL-
HELM HAMAN, GUARDIAN.

FILED APRIL 21,1898. No. 7832,

1. Conflicting Evidence: REVIEW. A verdict on conflicting evidence
will not be disturbed unless manifestly wrong.

2. Action Against Insurance Company: VERDICT FOR Praixtirr. The
evidence examined, and held that there was sufficient thereof in
support of the verdict returned.

3. Rulings on Evidence: REVIEW. Actions of the trial court in the
admission of alleged objectionable evidence considered and de-
termined not erroneous.

4, Insurance: PAYMENT OF PRrREMIUM: CREDIT: QUESTION FOR JURY.
To constitute a life ipsurance policy operative and of force it was
necessary that the first premium should be paid, and in an action
on the policy there was evidence sufficient to sustain a- finding
that the general manager of the company had extended credit to
the party named in the policy for the payment of the first pre-
mium. Held, That the question of whether such credit had been
given was a proper one to submit to the jury; and further, that
such question was within the issues presented by the pleadings in
the case at bar.

5. If, for the payment of such first premium, a credit
was extended, the policy became of effect and binding.
4. . STATEMEXTS OF AGENT: EVIDENCE. The statements of an

agent while acting in a matter in which he has authority, and of
matters within the scope of his authority, and of and concerning
the business in hand, made at the immediate time of its transac-
tion, or a part thereof, are admissible in evidence against his prin-
cipal.
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7. : : Such statements made subsequent to the close
of the transaction, not connected therewith and not specially au-
thorized by the principal, cannot be received in evidence against
the latter.

8. ¢ INsTRUCTIONS: REVIEW. Actions of a trial court in giving

portions of the charge to the jury approved or held not prejudi-
cially erroneous.

9. Harmless Error. Errors which it is clear from an inspection of the
whole record did not prejudice the rights _of the complaining party
furnish no sifficient cause for reversal of a judgment.

ERROR from the district court of Douglas county.
Tried below before KEYSOR, J. Affirmed.

W. W. Morsman, for plaintiff in error.
Brome, Burnett & Jones, contra.

HARrrison, C. J.

Of date December 186, 1891, there was executed an in-
strument, in form a policy of insurance on the life of
John W. Drewlow, in the sum of $2,000, the beneficiaries
therein named being Helen and Richard Drewlow, the
children of John W, Drewlow, and of date August 8,
1893, this action was instituted in the district court of
Douglas county by the defendant in error as guardian
of Helen and Richard Drewlow, it being alleged in the
petition that the policy of insurance was, of the date
we have before stated, issued and delivered to the as-
sured; that he “kept and performed all the conditions
and agreements on his part to be kept and performed,
and paid the consideration in said agreement mentioned
at the time the same was due and payable, excepting
the sum of $62.80 falling due on the 16th day of Decem-
ber, 1892, and said sum was on said date duly tendered
and offered to defendant by said Drewlow.” The death
of John W. Drewlow of date March 24, 1893, the furnish-
ing to the company of proof thereof, demand of payment
of the amount of the insurance, and failure and refusal
by the company were pleaded. In the answer there
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was a denial that the company ever delivered or author-
ized the delivery of the agreement or policy in suit, and
it was stated that the policy was signed pursuant to
an application by John W. Drewlow to the company for
the issuance with the express understanding that it was
not to take effect until the amount of the first premium
should be paid in full, and that the first premium had
never been paid and the policy had never been of force
or effect. The further portions of the answer were as
follows: “That the agreement or policy of insurance
sued on, copy of which is set out in the petition, was ob-
tained by the said John W. Drewlow, during his lifetime,
by fraud; that prior to, and on the 16th day of Decem-
ber, A. D. 1891, Frank H. Chapman was a soliciting agent
in the employ of this defendant; that said IFrank H.
Chapman employed the said John W. Drewlow to assist
him in securing applications for insurance to be taken
by this defendant, and in order to enable the said John
W. Drewlow to show and represent to persons whom he
might solicit to make applications for insurance that he
(said Drewlow) had himself taken a policy on his own
life, the said Chapman and Drewlow made out an appli-
cation in writing in the name of said Drewlow, as appli-
cant, for the policy of insurance sued on, and procured a
medical examination of said Drewlow, and forwarded the
said application to this defendant; that this defendant
accepted said application and issued the policy of insur-
ance sued on, and, together with a receipt duly signed,
for the first premium, to-wit, the sum of $62.80, for-
warded the same to said Chapman, to be delivered to the
said Drewlow upon the payment of said $62.80, and not
otherwise; that in fact the said Drewlow did not make
said application in good faith and did not intend to
accept the said policy of insurance and pay the premium
aforesaid, or any premium thereon, of all of which this
defendant was wholly ignorant and issued the said policy
and forwarded the receipt aforesaid in good faith be-
lieving the said application to have been made bona fide,
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and would not have issued the same if it had known the
facts aforesaid; that afterwards the said Chapman, the
said John W. Drewlow then being present and con-
senting, at the office of this defendant, in Omaha, Ne-
braska, surrendered to this defendant the aforesaid
receipt for the first premium, stating that the said Drew-
low did not intend to accept the said policy of insurance
or pay the said premium or any premium thereon, which
receipt this defendant then accepted and destroyed and
demanded the return of said policy of insurance, which
the said Chapman and said Drewlow then promised, but
~ afterward failed to do; that afterwards the said John
W. Drewlow, being about to undergo a painful surgical
operation, represented to the said Chapman that he
(Drewlow) would be compelled to submit himself to the
influence of chloroform, and that he feared he might not
survive the same, and desired to obtain the benefit of said
policy of insurance for his children in the event of his
death during such operation; and thereupon it was agreed
by and between the said Chapman and said Drewlow
that the said Drewlow should execute in favor of said
Chapman his (Drewlow’s) promissory note for the amount
of the first premium aforesaid, and date the same back to
a period within sixty days from the date of said policy
of insurance, and that said Chapman should execute a
receipt for the amount of said first premium and place
the same in the hands of one Underberg during the surgi-
cal operation, and that if the said Drewlow should sur-
vive the said operation such note' and receipt be de-
stroyed, but in the event of his death during the same
the note would be paid by a relative of said Drewlow
and the receipt delivered showing the payment of said
premium, all of which the said Chapman and Drewlow
then did and performed, but wholly without the knowl-
edge or consent of this defendant and in fraud of this
defendant’s rights; that said Drewlow in fact survived
said operation, but whether said note and receipt were
destroyed or not this defendant has no knowledge or
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information; but this defendant says the said Drewlow
did not pay or intend to pay the said note or said pre-
mium, or any part of the same; that the said Chapman
had no authority to accept a note in payment of said
first premium, nor any authority to execute a receipt for
the same or.to receive payment of said premium, except
upon the production of a receipt therefor signed by the
president, or the vice-president, or the secretary of this
defendant, all of which the said Drewlow then well
knew.” The reply was a general denial. The guardian
was successful in the distriet court and the company
presents the cause here for review.

We deem it best to first discuss and determine the
question of the sufficiency of the evidence to sustain the
verdict. It is urged that the verdict has no support in,
and is contrary to, the evidence, and in this connection,
also, that the trial court erred in refusing a request to
direct a verdict for the company.

One T*. H. Chapman was called as a witness and testi-
fied that during the winter season of 1891 he was agent
or solicitor for the company at Stanton, this state, where
Drewlow then lived, and that he, Chapman, employed
Drewlow to assist in soliciting parties to take insurance,
and further testified substantially as follows: “I took
an application from him for a policy of insurance, and
forwarded it to the company. I had solicited him for life
insurance, and he claimed he could not afford to carry
it, so I told him that I would get him a policy any way,
and I did so. It was not the understanding that he was
to pay for the policy. I told him it would not be neces-
sary; I would get him a policy without, and I did so.
Drewlow spoke the German language, and I was among
Germans and he was assisting me, and the question
arose often why he did not carry a policy, and I thought
I would fix that by getting him a policy, and I did so.
The policy was not to be delivered at all. He was not to
pay anything for it. He did not pay anything for it. 1
received the policy within a day or two after its dat«,
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together with a receipt for the fi1st premium, somewhere
along about $60. I afterward returned this receipt to Mr.
Harrison on Christmas day, 1891. Mr. Drewlow and my-
self were present together in the office of the defendant
at Omaha. Mr. Hunter was also present, and, I think,
all of them. T told them that he [Drewlow] was not
going to take the policy; that he had got the policy for
soliciting purpoeses, and I returned the receipt so it would
not be charged against me. This was in the preseace of
Drewlow, and he made no protest or objection. Then I
went out with Mr. Wigton to the bank to get a check
cashed, and when I returncd Mr. Hunter and Mr. Drew-
low had had some talk, and Mr. Hunter didn't like the
plan, and he told me that Mr. Drewlow had concluded to
take the policy. Mr. Hunter said the poliey should Le
returned if it was not taken. Drewlow did not take it,
or pay any premium on it. Afterwards, Drewlow sub-
mitted to a surgical operation. This was in the spring
after the policy was issned. When he was ready for the
operation he came to me and wanted me to arrange to
make the policy good. I didn’t like to do it, but I did.
I gave him a receipt for the first premium. He gave me
a note for the amount. We dated the receipt and the
note back. He told me that his brother-in-law would pay
the note in case he died during the operation. These
papers were given to Dr. Underburg, and after the opera-
tion they were to be returned to him, if he didn’t die. He
survived the operation. I do not krow what kecame of
the papers. I never saw them afterwards, and never
thought he would claim the policy was in force and
I neglected to call for the receipt. He never paid the note
to me. The receipt and note were dated back, so as to
make it appear that the transaction occurred within
sixty ‘days from the date of the policy, and avoid the rule
of the company, which would have required a re-exami-
nation. This letter now shown, to be marked ‘Exhibit 2
is in the handwriting of Mr. Drewlow. I received it by
mail, along in the summer after the surgical opcration.
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I first informed the company of the fact that this policy
was applied for without any expectation on the part of
Drewlow of paying the premium, and for the purpose of
using it merely to aid in soliciting insurance, on Christ-
. mas day, 1891. I did not inform the company of the
arrangement entered into between Drewlow and myself
at the time of the surgical operation, until after the
money was offered for the second premium. My ar-
rangement with Drewlow was, that I gave him a percent-
age on the business done, to be paid out of my own
commission. The paper marked ‘Exhibit 3’ is signed by
me. It is the same paper that I gave at the time that
Drewlow was about to submit to the surgical operation.
I said nothing to the defendant about the matter until
the time when Mr. Wigton came to Hastings to see me
about it, some time in the following summer, I think.
It was at the same time that Mr. Wigton came to see me,
and Mr. Hunter went to Stanton to look the matter up.”

On cross-examination his testimony was in part as
follows:

Q. At the time you got this policy, what date was it
with respect to the date of the policy?

A. Probably one day after, or the same day perhaps.
Probably one day later though.

Q. After you got this policy up there did you deliver it .
to Mr. Drewlow? :

A. We officed together.

Q. It is a fact that the policy was turned over to-him?

A. Well, yes. _

Q. Now, on Christmas day you and Mr. Drewlow came
down here to Omaha?

A. Yes, sir. :

Q. And at the time this policy came to you, there was a
receipt for the first premium that came with it?

A. Yes, sir.

Q. And when you came back down here to Omaha you
brought that receipt back?

A. Yes, sir.
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Q. And you went in with Mr. Drewlow and had a talk
with Mr. Hunter and Mr. Wigton?

A. Yes, sir.

Q. And in which you told them that Mr. Drewlow had
concluded not to take this policy?

A. No, I told them that he was not to take the policy;
that he said he could not pay for it and he didn’t want
to take the policy. They urged him at that time to take
the policy.

Q. Didn’t they say to him—didn’t Mr. Hunter say to
him at that time that he could take the policy and pay for
it out of the premiums he would make from business you
and he could obtain?

A. Yes, sir.

Q. And subsequently you went out?

A. Yes, sir.

Q. And when you came back Mr. Hunter told you that
Mr. Drewlow had concluded to take the pohcy‘?

A. Yes, sir; he said that Drewlow had concluded to
take the policy, but the facts of the case were

Q. Now, did you mean that Hunter said the facts
were?

A. No, that was mine. )

Q. What else did Mr. Hunter say about that at that
time?

. There was nothing in particular.

Who was Mr. Hunter?

. Mr. Hunter was the general manager.

How?

General manager. _

He was general manager of the company?

Yes, sir.

And this conversation took place at its home office
here in Omaha?

A. Yes, sir.

Q. In Christmas, 18917

A. Yes, sir.

Q. Mr. Hunter was the man under whose supervision
You were acting as agent?

PropOroOr
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A. Yes, sir.

Q. Now, isn’t it a fact that after you went back to
Stanton this policy was delivered to Mr. Drewlow?

A. He had possession of it all the time. IHe had pos-
gession of it in this way: we had our office together.
Yes, sir; I gave him the policy, and when we solicited
insurance he pulled his policy and showed them.

" Q. He took the policy along with him when he went
with you to solicit insurance? ‘

A. Yes, sir.

Q. And had possession and control of it?

A. Yes, sir.

Q. And Mr. Drewlow assisted you in soliciting insur-
ance during the months of February and March?

A. Well, Drewlow didw’t do very much. He worked
with me for a while, and saw a good number of people,
and then, when I would insure a man, he would come in
for his part of the commission; and if T was allowed to
say what I started to say a while ago I could explain that
a little.

Q. Well, go ahead and let us have the explanation.

A. Mr. Hunter told me at the time that Mr. Drewlow
and Hunter and I were talking, and when Mr. Hunter
made the remark that he would take the policy, of
course he knew nothing of our private matters. Drew-
low was not good pay, and I did not want to deliver him
the policy. I had no intention of delivering him the
policy without he paid for it. He never paid for it.

Q. You simply delivered him the policy and he never
paid for it?

A. It had been delivered prior to that.

Q. And after-that he assisted vou in soliciting insur-
ance?

A. Yes, sir.

Mr. A. L. Wigton, secretary of the company, was pres-
ent in the office at Omaha when Chapman and Drewlow
were there and gave up the receipt, and testified to its
being given to the cashier and destroyed, and a record
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made in the books that the policy was not taken, and
that the two then stated the policy had not been obtained
as insurance on the life of Drewlow but as a “decoy
policy” to use in soliciting other parties to insure; that
the company did not learn or know that Chapman hadl
given Drewlow a receipt showing payment of the first
premium or that Drewlow was asserting the policy of
force, until November, 1892.

The cashier testified in the main the same as the sec-
retary, and further as follows: “The company first
learned in November, 1892, that Drewlow, or some per-
son for him, was claiming that the policy was in force.
Mr. O’Halleron came in and asked when a second pre-
mium would be due. The first premium was never paid.
I keep the books of the company. When this policy was
sent out with the receipt for the first premium, the
amount of the receipt was charged to the account of
Chapman; that was the usual and ordinary way of keep-
ing an agent’s account; but it is an agent’s account—sort
of a memorandum account Whenever a policy was sent
to an agent, it is charged to his account, and he is held
responsible for it until the receipt is returned or the
money paid.”

The witness Chapman was called for the defendant in
error on rebuttal and stated as follows:

Q. Mr. Chapman you may state whether or not during
the time you have been transacting business for the
Union Life Insurance Company it has been customary
and usual for you to settle for and collect premiums upon
policies solicited by you and issued through you, as
agent, in such manner and upon such terms as you saw
fit.

A. The company require a certain amount of money
from me on each policy. They hold me for that. The
settlement I make with the—. The settlement with the
parties I make myself.

Q. Has it been customary and usual for you to extend
credit to parties for the first premium, if you saw fit?
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A. Yes, sir; that is, on the payment of the first pre-
mium. I have arranged the payment of it.

Q. You may state whether or not you did that with
respect to policies issued while you and Drewlow were
acting together at Stanton.

A. Yes, sir.

One Walter Lucas was interrogated on rebuttal in
regard to a conversation between Chapman and Drew-
low relative to the policy, and whether he had heard it.
He stated that he did, and was further asked and an-
swered:

Q. I will ask you whether or not upon that occasion
Mr. Drewlow gave a revolver to Chapman and said that
makes us square on the premium on my life insurance,
and Mr. Chapman answered, Yes, that straightens it up?

A. He did.

Q. Did you hear that conversation?

A. T did, sir.

He also said that he had been in possession of and
carrying the revolver for some time prior to the conver-
sation and Drewlow asked him, the witness, for it, saying
that it was to be delivered to Chapman to finish the pay-
ment for the policy.

George E. Bryson testified that at three or four dif-
ferent dates during the month of January, 1892, Chap-
man told him, the witness, that Drewlow had paid the
first premium on the life insurance policy. These were
all at times when Chapman was soliciting the witness to
make application for insurance.

From an inspection of all the evidence it is clear that
the policy did not become operative and of effect by its
delivery to Drewlow to use as a “decoy policy,” as some -
of the witnesses expressed it, or in the soliciting of in-
surance to induce persons asked to insure to believe that
Drewlow was a policy-holder. Neither, if believed in all
its statements, could it be drawn from the testimony
relative to the delivery of the policy, and a receipt for the
first premium to Drewlow by Chapman immediately

43
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prior to the time at which the former subjected himself
to the surgical operation, that the policy became of force;
and the jury would have been fully warranted in finding
that the policy never did become of force as a contract
of insurance, and of such decision it could not have been
said that it was without sufficient of evidence to support
it; but on the other hand the inference was but fair that
when Chapman and Drewlow were at the office of the
company in Omaha, and the company, through its offi-
cers, the manager, secretary, and cashier, were informed
of the facts, circumstances, and motives attendant upon
the obtaining of the issuance of the policy, and acting on
such information the regular formal receipt for the first
premium was destroyed and the policy was ordered ve-
turned to the company, but subsequently, during the in-
terview, after being urged by the manager, Drewlow con-
cluded to take the policy, and the information that this
conclusion had been reached was conveyved to Chapman
by the manager, coupled with the statement that Drew-
low could pay for “it out of the premiums” he would
make from business done in soliciting insurance for the
company by the two, Chapman and Drewlow, that there
then arose a contract by which Drewlow became enti-
tled to pay to Chapman the first premium from commis-
sions made in soliciting insurance; and, when considered
in connection with the further testimony that Chapman
wag authorized or with the knowledge of the company
gave credit to parties for the payment of the amount of
premiums or settled them in his own way, he paying the
company, how the settlement was made between the two
men ceased to be important to the company. There was
also evidence that the payment was made by Drewlow to
Chapman. A receipt was introduced, signed by Chap-
man, by which such payment was evidenced, and there
was the statement of Chapman to Drewlow in the pres-
ence of the witness Lucas which tended to prove the fact
of payment. Of the testimony of Lucas, also that of the
witness Bryson, of admission by ("hapman of payment of
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the premium by Drewlow, it is insisted that it could not
be received to show the fact of such payment, as the
statements of Chapman in this rclation could not bind
the company. The statement in the presence of Luecas
was a part of and at the immediate time of the transac-
tion and hence was receivable. (1 Am. & Eng. Ency.
Law [2d ed.] 691-694; McCormick v. Demary, 10 Neb.515.)
The statements to Bryson were not of the time of the
tran:action and not competent as evidence of the fact in
issne. (1 Am. & Eng. Ency. Law [2d ed.] 695; Gale Sully
Harrow Co. v. Laughlin, 31 Neb. 103; Comunercial Nat. Bank
v. Brill, 37 Neb. 626.) If the latter was receivable for
any purpose, it could but be to affect the credibility of the
witness to show statements of the witness at variance
with his testimony. That the statements of Chapman
disclosed by the former, the testimony of Lucas, could
not be received to bind the company could only be true
if the further contention was correct, that Chapman was
not authorized to receive payment of the first premium;
but whether he was so empowered was a question of fact,
and we must presume that the jury believed he was, as
such a finding was of necessity elemental of the verdict
it returned. That Chapman stated the policy to be in
force, and the premium paid, was explainable, as is in-
sisted by ‘counsel, on the theory that such statements
were made as a part of the scheme to use the policy as a
“decoy” to represent it of force, when in reality it was
not so; but this and all these matters were of fact for
the jury to determine, and its settlement of them, as
evidenced by the verdict, had sufficient favorable evi-
dence to sustain it. One of the strongest circumstances
lending support to the view of the affair taken by the
jury is that, after the officers of the company knew all
the facts in regard to the obtaining this policy, and had
taken steps to recall it, after the close of thevisit of
Chapman and Drewlow to Omaha, nothing further was
done relative to getting possession of the policy, but it
was left with the two men, presumably pursuant to the
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talk with the manager of the company. It follows that
the argument of the lack of evidence to warrant the ver-
dict and that the decision of the jury was contrary to the
evidence is unavailing.

It is argued that the trial court erred in admitting in
evidence the insurance policy, on which the suit was
predicated, when offered. The ground of the objection
and basis of the argument is that at the time it had not
been shown that the premium had been paid, or that
there was no evidence that it had ever become operative
as a contract. That the policy, in the form in which it
was offered, had been signed and sent to its agent for
delivery was of the facts admitted by the pleadings. This
being true as to the policy in suit, it was admissible with-
out further proof; that the first or any premium had not
been paid was of the matters placed in issue by the plead-
ings, and the burden of its proof was on the company.

It was assigned for error that the court overruled the
objection on the part of the company to the introduction
of the receipt by Chapman to Drewlow for the amount
of the first premium. With the view we have taken of
the authority of Chapman to settle with Drewlow for
this amount, this piece of evidence was entirely compe-
tent and receivable, and the same may be said of the
third assignment of error, which was in relation to a por-
tion of the testimony of the witness Lucas in which he
was allowed to detail the receipt of certain property by
Chapman from Drewlow as payment of the balance of
the first premium.

During the argument of the cause to the jury the fol-
lowing was made of record: “And both parties having
rested, the case was argued to the jury by counsel for
each party, whereupon,during the closing argument made
by H. C. Brome, Esq., in behalf of the plaintiff, the said
H. C. Brome commented upon the testimony on the trial
by the witnesses Walter Lucas and George E.Bryson, and
argued to the jury that the testimony of said witnesses
showed that the first premium on the policy had been
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paid in February or January, A. D. 1892; whereupon
counsel for the defendant interrupted the argument and
objected to the same, on the ground that the evidence
of said witnesses had been admitted solely for the pur-
pose of impeaching the credibility of the witness Frank
Chapman, and was not admissible for any other purpose,
and that counsel for plaintiff had no right to use the
same, or comment upon the same, as tending to prove
the fact that said premium had been paid; and there-
upon the court ruled and stated in the presence of the
jury, that while the testimony of said witnesses had been
introduced for impeaching purposes only, their evidence
tended to contradict the testimony of the said Frank
Chapman, to the effect that the first premium on said
policy had not been paid, and that it was for the jury to
determine from this conflicting evidence, and such other
evidence as there might be, whether or not the first pre-
mium on said policy had, in fact, been paid; to which
ruling and statement of the court so made in the pres-
ence of the jury counsel for the defendant then and there
excepted, and thereupon the said H. C. Brome, counsel
for the plaintiff, proceeded with the argument to the
jury, and continued to argue from the evidence of the
said witnesses Walter Lucas and George E. Bryson that
the testimony of the said witness Frank Chapman, to the
effect that the said first premium had not been paid, had
been overcome, and that the same was false, and that the
said first premium had been thereby shown to have been
paid.” In the charge to the jury the court made the fol-
lowing statement: “You are instructed that the testi-
mony of the alleged admissions of the witness Chapman,
that said policy had been paid for, were not admitted
for the purpose of binding the defendant company, and
were not competent for that purpose, but were admitted
solely as impeaching testimony, and the jury should con-
sider it only so far as it bears on the truthfulness of said
witness’ testimony that said policy was not paid for.”
It is contended that the trial court erred in its statement
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relative to the testimony made at the time of objection
to counsel’s argument to the jury by giving to the testi-
mony substantive force as applied to one of the facts in
issue; also that it was error to instruct the jury that in
considering the effect of this testimony on the credibility
of the witness, its application must be narrowed to the
truthfulness of one statement, viz., “that the premium
had not been paid;” that instead of this the jury should
have been informed that the testimony of the conflicting
statements should be considered as affecting the credibil-
ity of the witness generally and not in regard to any par-
ticular fact. The record discloses that the testimony here
drawn in question was ostensibly received for but one
purpose—that of affecting the credibility of the witness
Chapman. The court, during the argument to the jury,
evidently concluded it possessed greater significance, and
so stated. In the instruction the court gave expression to
a contrary view to that it had voiced during the argument.
As we have hereinbefore stated, the testimony of Lucas
was competent as tending to prove the fact of payment
of the premium, and there was other competent evidence
of the same import amply sufficient, all taken in connec-
tion, to sustain a finding that such payment was made;
furthermore, it was not entirely essential that there be
such finding as a basis for the verdict returned. The ver-
dict may have been predicated on a determination that
an extension of eredit had been given for the payment
of the premium; and if so, it rested on a supporting foun-
dation in Loth the evidence @nd the rule of law applicable
and governing. There were errors in these portions of
the proceedings, but after a thorough review of the whole
we cannot conclude or believe any prejudice to the rights
of plaintiff in error resulted therefrom.

It is of the errors assigned and argued that the third
paragraph of the charge to the jury was improper, in
that it submitted to that body the query of whether
Drewlow, during lifc and good health, paid the first pre-
mium to Chapman, the company’s agent. This question
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was directly of the issues presented and on which the
evidence was conflicting, and was for the consideration
and determination of the jury; hence it was not error to
give the portion of the charge, the subject of this objee-
tion. . '

It is argued that the court erred in giving in its charge
to the jury the paragraphs numbered “4” and “5.” These
are in the following terms:

“4. The defendant has alleged that said policy was ob-
tained from it by fraud. Fraud is never presumed, but
must be proved by a preponderance of all the evidence by
the party claiming the existence thereof. If you believe
from the evidence that said policy was obtained in'the
first instance under an agreement entered into by said
Drewlow and Chapman that said policy should not be
paid for and should be used by Drewlow solely for the
purpose of showing it and soliciting risks for said com-
pany, and that defendant was ignorant of said facts, then
you are instructed that such conduct on the part of said
Drewlow constituted a fraud sufficient to render the
policy void; and said policy could thereafter be made
valid only by a new delivery with the intent of defendant
and deceased that it should be binding on both.

“5. You are further instructed, if you find from the
evidence that said policy was delivered without requiring
payment of the first premium and without any intention
.on the part of said Drewlow of taking and retaining said
policy and paying the premiums accruing thereon, but
that subsequently it was agreed between said Drewlow
and the general manager of said defendant company that
Drewlow should retain said policy and should pay to said
defendant the amount of the first premium thereon at a
later date, then you are instructed that such transaction
amounted to a valid delivery of the policy and a giving of
credit for the first premium, and said policy took effect
and became a binding contract at and from the time such
arrangement was made, and for all the purposes of this
case it would be immaterial whether such first premium
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was ever paid or not; and if you find such arrangement
was made and such credit was given, plaintiff will be
entitled to recover in this case.”

In the brief it was stated: “It will be observed that by
these two instructions the court submitted it to the jury
to determine whether or not there had been a subsequent
delivery of the policy, or whether or not there had been
an agreement to waive the payment of the first premium.
There was not, in my judgment, a particle of evidence
Justifying the submission of these questions to the jury.”
An examination of the evidence has convinced us that
there was sufficient in the narration of what occurred
between the general manager of the company and Drew-
low and Chapman to warrant and to require the sub-
mission to the jury of the question of it being then agreed
that Drewlow was to keep the policy and pay the pre-
mium from commissions earned in soliciting insurance,
and that there was not submitted whether there was a
“waiver of the payment of the first premium,” but
whether, as stated by the court, “credit” or time had been
given within which it should be paid. It was further
argued in this connection that these two paragraphs of
the instructions embodied a proposition of fact to be
settled by the jury which was not of the issues presented
in the pleadings. Of the allegations of the petition was
the following:

“3. That on the 16th day of December, 1891, one John
W. Drewlow, a resident of Stanton, Stanton county, Ne-
braska, entered into a certain written agreement with
the defendant Union Life Insurance Company of Omaha,
Nebraska, by virtue of which agreement said defendant
was, for a consideration to be paid by the said John W.
Drewlow to this defendant and in accordance with cer-
tain conditions and reservations in said agreement set
forth, to pay Helen and Richard Drewlow, his children,
or their executors, administrators, or assigns, upon sat-
isfactory proof of the death of the said John W. Drew-
low, after deducting therefrom all indebtedness due to
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the company, the TUnion Life Insurance Company of
Omaha, Nebraska, from said John W. Drewlow the sum
of two thousand dollars ($2,000).”

Of this there was a denial in the answer, and, as we
have hereinbefore set forth, there were also certain af-
firmative statements on the subject of the delivery of
the policy which were denied in the reply. Under the al-
legation that the agreement “was for a consideration to
be paid by Drewlow,” and its denial, the matter of the
contract between the manager and Drewlow was fairly
within the issues, and where a credit is extended for the
payment of a premium, of which payment is required to
_ constitute the policy of force, the policy becomes opera-
tive and binding. (Miller v. Brooklyn Life Ins. Co., 12
Wall. [U. S.] 285; Bochen v. Williamsburgh City Ins. Co.,
35 N. Y. 131; MecAllister v. New England Mutual Life Ins.
Co., 101 Mass. 558.)

At request of defendant in error the following instruc-
tions were given:

“1. You are instructed that what purports to be a copy
of the application printed and written on the back of
the policy is not in evidence and should not be considered
by you.

“2. You are further instructed that the printed in-
dorsement on the back of the policy, entitled ‘notice to
the policy holder,” is no part of the policy, is not in evi-
dence and should not be considered by you.”

It is asserted that this action was of prejudice to the
right of the company, in that there was thereby with-
drawn from the consideration of the jury the fact that
in the application and on the back of the policy there
appeared notice to the party to be insured or a stipulation
to the effect that the policy could not and did not become
of force until the first premium had been paid duriag the
life and good health of such party, and that there ap-
peared further on the back of the policy, that no agent
had authority to collect the first premium unless there
was in his possession a receipt for the premium signed by
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the president, vice-president, or secretary of the com-
pany. Under the issues joined and the evidence adduced,
whether the matters to which we have referred entered
into the consideration of the jury could not affect their
findings or verdict; hence that they were withdrawn by
the instructions could not prejudice the rights of plaintiff
in error.

No errors were assigned and presented which call for a
reversal of the judgment and there must be an affirmance.

AFFIRMED.,

E. H. ANDREWS ET AL. V. WILLIAM KERR.
FILED APprIiL 21, 1898. No. 8021,

1. Review Without Bill of Exceptions. If there is no proper bill of
exceptions in the record, no question can be determined which for
its consideration necessitates a reference to matters which must
be made of the record by or through such a document.

2. Review: REVERSAL. To warrant a reversal, that errors have been
committed and the rights of the complaining party were preju-
dicially affected thereby must affirmatively appear of the record.

ERROR from the district court of Adams county. Tried
below before BEALL, J. Affirmed.

Greene & Hostetler, for plaintiffs in error.
Capps & Stevens, contra,

HARrRrisoN, C. J.

Action on a promissory note, in which, by answer filed,
the defendant admitted the due execution and delivery
of the instrument in suit, but alleged that it was given
to evidence in part an indebtedness arising in a contract
of sale of a horse, of the terms of which there was a war-
ranty that the animal was “sound and all right,” relied
on by defendant, but which was untrue, in that the horse
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was a “cribber” or “crib-biter;” that by the breach of
the warranty the defendant had been damaged in a
stated sum. As the result of a trial of the issues joined
the plaintiff was accorded a recovery of the full amount
of his claim as asserted. Defendant seeks a review in this
court.. The bill of exceptions, on the hearing of a motion
having such purpose, was quashed, and cannot be con-
sidered.

One of the assignments of error relative to the instruc-
tions given is that the court informed the jury “that the
defendant had admitted the plaintift’s cause of action,and
the allegations of the petition were to be considered as
true.” The complaint here is that by the petition it was
asserted that the defendant was indebted to the plaintiff
in the sum stated in the note in suit, and interest thereon,
and that this was true was not admitted. In this there
was no error. The defendant did admit that he had be-
come indebted to the plaintiff in the amount of the note
and interest, but pleaded that by reason of the breach of
the warranty of the horse, of the consideration for the
sale of which, to the defendant, the note in suit evidenced

.a part, the defendant had been damaged, and for such
damages asked an allowance.

There are other assignments in relation to the instruec-
tions, which are urged in argument in the brief, but to
determine whether the errors, if any were committed,
were prejudicial to the rights of the complainant would
necessitate a reference to, and consideration in this con-
nection of, the evidential matters in the bill of excep-
tions, and these are not before us. There may have ex-
isted conditions of the evidence with which any of this
branch of the errors assigned could not have been preju-
dicially erroneous, and to establish that errors may have
heen or were committed is not sufficient to secure a re-
versal of a judgment in an action. It must further af-
firmatively appear from the record that the errors were
prejudicial to the rights of the complaining party.
Tracey v. State, 46 Neb. 361.)
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There being no bill of exceptions, we cannot consider
the assignment that the verdict lacked evidence to sus-
tain it. (Appelget v. McWhinney, 41 Neb. 253; Becker v.
Simonds, 33 Neb. 680.)

The petition contained statements sufficient to consti-
tute a cause of action, and a proper prayer for relief.
The material allegations were admitted, and no preju-
dicial errors appear of record; hence the judgment must

be
AFFIRMED.

HoME FIRE INSURANCE COMPANY OF OMAHA V. Louls
S. DEETS.

FILED APRIL 21,1898. No. 8029.

1. Appeal to District Court: Issues: EFFECT OF DISMISSAL. An appeal
from the judgment of a justice of the peace in an ordinary ecivil
action presents the case in the district court, to be proceeded with
in all respects in the same manner as though the action had been
originally instituted in the appellate court, and if the plaintiff
suffer or invite a judgment of dismissal before a hearing on the
merits, the judgment constitutes no bar to another action on the
same cause.

2, Insurance: ADDITIONAL INSURANCE: EVIDENCE. In a suit on a
policy of insurance the defendant company interposed the defense
that the insured party hed procured additional insurance on the
property in violation of the terms and conditions of the policy in
suit, and that by such action the contract had been avoided. The
evidence examined, and held not to support the contention of the
company, but to sustain a finding that no additional insurance had
been placed on the property.

ERROR from the district court of Buffalo county. Tried
below before SINCLAIR, J. Affirmed.

Greene & Breckenridge, for plaintiff in error.

John E. Decker, contra.
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HARRISON, C. J.

Action on a policy of insurance against loss by fire,
by the party insured, for the amount of the value of cer-
tain corn included in the property described in the con-
tract of insurance, and alleged to have been destroyed
by fire subsequent to the contract which was of date
April 16, 1890. In its answer the company admitted the
contract of the date and terms alleged by the plaintiff
and pleaded that of the conditions of the policy there
was the following: “If the assured shall now have or
hereafter procure or accept any other contract of insur-
ance on the above mentioned property, whether valid or
not, without consent indorsed thereon, this policy shall
be null and void;” that subsequent to the issuance of
the policy and prior to the time of the fire by which the
loss was occasioned, without the knowledge or consent
of the company and in violation of the contract, the as-
sured obtained of another company, the “IFarmers Mu-
tual Insurance Company of Buffalo County, Nebraska,”
other and further insurance on the corm, by which act
the policy on which this suit was predicated was an-
nulled. For the company it was further pleaded that
prior to the institution of this action the plaintiff had
commenced a suit against the company before a justice
of the peace of Buffalo county, on the policy herein de-
clared upon, and for the same cause as herein asserted,
in which there had been a trial of the issues and judg-
ment for the company, to avoid the effect of which the
unsuccessful party had perfected an appeal to the dis-
trict court of Buffalo county, and after the appeal dis-
missed said action; “that the appeal was not taken in
good faith, but for the purpose of avoiding the force and
effect of the judgment rendered by the justice of the
peace.” To the portion of the answer in which the appeal
from the judgment of the justice of the peace, etc., was
pleaded there was interposed a general demurrer, and of
the other new matter contained in the answer there was
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a general denial. In the district court there was judg-
ment against the company, to reverse which it has prose-
cuted error proceedings to this court.

The demurrer to the third count of the company’s an-
swer—the portion which related to the appeal of a former
action on the same cause from the judgment of a justice
of the peace, and the subsequent dismissal by the appel-
lant of the action—was sustained, and for the company it
is urged that in the favorable ruling on the demurrer the
district court erred. After the appeal had ‘been per-
fected, the parties were to proceed in all respects in the
Same manner as though the action had been originally
instituted in the appellate court. (Code of Civil Pro-
cedure, sec. 1010.) A judgment of dismissal, if there has
been no hearing on the merits, does not bar another
action. (Philpott v. Brown, 16 Neb. 387; Cheney v. Cooper,
14 Neb. 415.) The plaintiff could dismiss his action and
the judgment of dismissal constituted no bar to this, a
second action on the same cause; hence the court did not
err in its ruling on the demurrer.

The further questions argued all turn upon the de-
termination of the answer to be given from an inspection
of the evidence to one query, Did the insured, after the
contract in suit, obtain other insurance on the corn which
was burnt? The evidence discloses that a policy was
issued to the assured, Deets, by the Farmers Mutual In-
surance Company, of a date subsequent to that of the
policy on which this action is based; that in the policy
issued by the Farmers Mutual the property described
and the amount for which designated portions were in-
sured were as follows:

“To the amount of Three Thousand Dollars, as follows:

On dwelling-house ................... .. Dollars.
On contents of dwelling-house Four hun-

dred .......cooi it 400 Dollars.
On barn five hundred................... Dollars.
On contents of barn one hundred. ....... Dollars.

On granary and cribs fifteen hundred. ... Dollars.
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On contents of granary ................. Dollars.
On hay and grain in stacks.............. Deollars.
On live stock five hundred.............. 500 Dollars.”

The policy bore the date April 19, 1892. The fire by
which the corn was destroyed occurred May 21, 1893. It
was of the testimony of Deets that the policy of the IFarm-
ers Mutual was changed “some time in June, 1893, after
he rebuilt;” it appears that he had built a barn in the
place of one destroyed by the fire which is described in
the policy as changed as .“new barn”” The policy as
changed reads as follows: .

“ - J3Jos
To the amount of HresFhoussnd Dollars, as follows:
On dwelling-house ........e0vusnnn.e, . Dollars.

On contents of dwelling-house Four huns

dred ......coviiiiiiiiinnn P ... 400 Dollars.
On, barn fvebendzod. . ......... e #so Dollars.
On contents of barn one hundred....... .. 50 Dollars.
On granary end-eribe fSftoon=hundeed.... Dollars.
On contents of granary @7t erus ... /So0Dollars.
On hay and grain in stacks........... veo Dollars.
On live stock five hundred.......... , .. 500 Dollars.
Onberss %M*ﬂgm,j“-}ruswﬂm ooDollars

Dollars.”

0

. At close of policy appear the following words: “500
added June 20th, 1893.” On June 10, 1893, the loss of
Deets was appraised by two men called for the purpose
by the proper officer of the Farmers Mutual Company,
and of the items of loss as fixed by them was that “On
contents of crib, three hundred and ninety-two (392) dol-
lars.” The whole loss was estimated at $1,020; of this
Deets subsequently received $855, of which $227 was in-
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tended in payment for the corn burned. Deets testified
that he told the agent of the Home Fire Insurance Com-
pany some time in June, 1893, that he had the corn in-
sured with the Farmers Mutual, and also told the agent
or officer of the latter company, at or about the time of
its adjustment of the loss, that the corn was included in
its policy. He also testified that he thought at the time
that such statements were true, but discovered after-
wards, and subsequent to receiving the money from the
Farmers Mutual, that the policy issued by it did not in-
sure the corn; that there had been a mistake made. A
portion of his testimony on this subject is as follows:

Q. You were asked by the other side if you did not
state to their agent, Mr. Denman, some time in June,
1893, that the Farmers Mutual Insurance Company of
Buffalo County, Nebraska, had insurance on the corn
that was burned?

A. Teither said so, or said I thought I had. I sypposed
at that time that they had.

Q. Did you find out afterwards that they had not or
that you were mistaken in what you told Denman?

Objected to. Sustained.

Q. What did you ascertain after that?

A. After I read my policy over a little bit carefully in
the Farmers Mutual Insurance Company, I found it was
not on grain.

Q. Have you received any insurance from that com-
Pany since you found out that there was no insurance oun
grain?

A. No, sir.

Q. Whatever money you received from the Farmers
Mutual Insurance Company on corn, you received it by
mistake or before you found there was a mistake?

A. Yes, sir.

He gave some further testimony to the same effect. Of
this there was no contradiction and no evidence to the
contrary. There may have been evidence which would
have developed a different state of facts and which would
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have supported the counsel for the defendant company’s
theory that Deets had applied to the Farmers Mutual
for insurance on the corn, and the policy had been issued,
and by mistake the corn had not been included in the con-
tract, and in June it had been reformed to conform to the
original intention; but if such evidence was in existence
it was not produced at the trial and the jury was war-
ranted in believing the testimony of Deets relative to the
mistake in the adjustment and payment by the Farmers
Mutual, and the verdict rendered herein must have fol-
lowed such belief. The conditions established by the
evidence relative to the payment by the I"armers Mutual
seem somewhat novel and it would further almost seem
that they ought not or could not exist unless there had
been quite considerable lack of care in the transaction of
the business, out of which they were evolved, but under
the evidence there is scarcely any tenable or apparent
way of escape from them. And furthermore, the verdict
must be allowed to stand, for if the Farmers Mutual,
through a mistaken belief of their liability for the loss
of the corn, paid Deets therefor, he, receiving, at the same
time entertaining the mistake as to the fact of the' lia-
bility of the mutual company to him for its payment, it
constituted and can make no defense herein for thepsother
company and does not establish the defense that Deets
had other insurance on the property, which, if estab-
lished, would have released the defendant company from
liability. (That it would have done so see German Ins.
Co. v. Heiduk, 30 Neb. 288; Hughes v. Insurance Co. of
" North America, 40 Neb. 626.)

With the conclusions which we have been forced to

adopt, as hereinbefore outlined, the judgment must be

AFFIRMED.

44
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Lre HERDMAN V. STATE OF NEBRASKA.
FiLEp APrrir 21, 1898. No. 9702.

1. Contempt: CRimiNnAL Law. A proceeding against a party for con-
tempt is in the nature of a prosecution for a crime and the rules of
strict construction applicable in criminal proceedings are gov-
ernable therein.

2. . InvormaTION, The affidavit must state the acts of the as-
serted contempt with as much certainty as is required in a state-
ment of an offense in a prosecution for a crime.

3. : ———.  The slatements must be as of the personal knowledge
of the affiant. They may not be on information and belief.

4, The affidavit in such a proceeding is jurisdictional. .

ERROR to the district court for Douglas county. Tried
below before Scort, J. Reversed.

Guy R. C. Read and William F. Gurley, for plaintiff in
error.

C. J. Smyth, Attorney General, and Bd P. Swmith, Deputy
Attorney General, for the state.

Harrison, C. J.

By a petition in error a review is sought of a judgment
of the district court of Douglas county whereby the plain-
tiff in error was adjudged guilty of a contempt of court
and to be punished therefor. The affidavit filed in the
district court, the basis of the proceedings there, was as
- follows:

“WiLriam W. Cox, Plaintiff,
V.
Boarp orF FIRE AxXD PoLice} Doc. 60. No. 313.
COMMISSIONERS, FFRANK E.
MOORES, ET AL., Defendants.
“STATE OF NERRASKA, } ss
Dotaras CounNty, )

“R. H. Olmsted, being duly sworn, deposes and says he

is one of the attorneys for the plaintiff in the above en-
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titled action, and comes now and represents to the court
that the restraining order issued herein on July 16, 1897,
has been violated by the defendant R. E. L. Herdman in
this, to-wit: That on September 29, 1897, the said Herd-
man. as a member of the board of fire and police commis-
sioners of the city of Omaha, Nebraska, did, as affiant is
informed and believes, vote ‘yes’ at a meeting of said
board on a resolution then adopted by said board remov-
ing plaintiff herein from the police department of the
city of Omaha; that thereafter, on the 1st day of October,
1897, at a special meeting of said board, the following
proceedings were had, and the following is a copy of the
journal of said board showing a record of the proceedings
then and there had:
“‘OmaHA, NEB., October 1, 1897.

““Ihe board met pursuant to call. Present, Commis-
sioner Gregory in the chair, and Commissioners Peabody,
Bullard, and Herdman; absent, Commissioner Moores.

“‘“The secretary presented a communication from the
chief of police addressed to Hon. C. R. Scott, with the
reply of his honor thereto attached, and reading as fol-
lows:

«wesHon. O. R. Scott, Judge District Court, Omaha, Neb.—
DEAR SiR: I have the honor to enclose herewith a resolu-
tion adopted by the board of fire and police commis-
sioners at the meeting of that body held last night. It
was the sense of the board and also my personal opinion
that, in so far as the said resolution affected Chief of De-
tectives W. W. Cox, your attention should be called to it,
as the board and myself desire to be guided by both the
letter and spirit of the restraining order made by your
honor in the matter of W. W, Cox v. The . Board of Fire
and Police Commissioners. :

“<u«T gm sure that the form of my communication to
y'our honor is strictly in accordance with legal practice
in such cases; but I simply seek to convey to your honor
the meaning- and intention of the board touching the
matters mentioned herein, and we would be glad to be
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guided by such advice and instructions as you may deem
consistent to give in the premises.
“¢“Very respectfully yours,
“¢“C. V. GALLAGHER, Chlief of Police.”

“¢&«Reply:

“CChief Gallagher: You are notified that the action
of the board of fire and police commissioners respecting
the discharge of Chief of Detectives Cox, in discharging
him from the service, is in direct conflict with the re-
straining order issued by me, and should be rescinded
at once. Until the case is heard no such action should
be taken by the board.

e i(Signed) CUNNINGHAM R. Scort, Judge.

“¢“Omaha, Sept. 30, 1897.”

“‘On motion, the communications were ordered spread
upon the record and placed on file, and the following res-
olution was passed, Commissioners- Peabody, Gregory,
and Bullard voting in the affirmative, Commissioner
Herdman in the negative:

‘“ ‘Resolved, That the order removing certain officers and
patrolmen, passed September 29th, be, and is hereby,
modified in so far as it relates to one W. W, Cox, and it
is ordered that as to him the said order be, and is hereby,
rescinded.

“‘On motion, the board then adjourned.

“ ‘SECRETARY.!

“Affiant further says that he is informed and believes
that the said R. E. L. Herdman is the secretary of the said
board of fire and police commissioners, and was the per-
son who, as secretary, presented the first two aforesaid
communications to the said board at its meeting held
October 1, 1897.

“Affiant further says that the aforesaid proceedings of
the said board of October 1, 1897, have been personally
examined by him and the foregoing are true copies
thereof as appears in Journal F at pages 148 and 149 of
the records of said board. And further affiant saith not.

“R. H. OLMSTED.
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“Subscribed and sworn to before me this 4th day of
October, 1897,
“[sBAL] FranK L. McCoy,
“Notary Public.
“My commission expires January 22, 1899.”

That this was insufficient was raised during the pro-
ceedings and is presénted by the petition in error and is
of the points urged in the brief filed for plaintiff in error.
It is of the doctrine of this court that proceedings for
constructive contempt are in the nature of prosecutions
for crimes, and as much certainty is required in a state-
ment of acts of which complaint is made as in the state-
ments of offenses in prosecutions under the provisions of
the Criminal Code. (Gandy v. State, 13 Neb. 445; Boyd .
State, 19 Neb. 128; Johnson v. Bouton, 35 Neb. 903; Per-
cival v. State, 45 Neb. 741; Hawes v. State, 46 Neb. 149;
Cooley v. State, 46 Neb. 603; O’Chander v. State, 46 Neb.
10.) The affidavit in such a proceeding is jurisdictional.
(Gandy v. State, 13 Neb. 445; Ludden v. State, 31 Neb. 437,
Hawcthorne v. State, 45 Neb. 871.) The affidavit must state
positive knowledge, if, on information and belief, it is
insufficient. (Ludden v. State, supra; 4 Ency. PL & Pr. 77 9,
780; Gandy v. State, supra; Freeman v. City of Huron, 66
N. W. Rep. [S. Dak.] 928; Thomas v. People, 23 Pac. Rep.
[Colo.] 326.) Viewed in the light of these well estab-
lished rules the affidavit, the basis of the proceedings
against plaintiff in error, was wholly insufficient. Some
of its most important statements were on information
and belief. There is no statement of the substance, or
any of the terms, of the order of which it is asserted there
had been a violation, nor is there any statement that the
party to be cited for contempt in its violation had any
notice of its making or existence; in short, the affidavit
was s0 lacking in requisite statements of substance as to
be fatally defective. It follows that the judgment must
be reversed and the prosecution dismissed.

REVERSED.



630 NEBRASKA REPORTS. [VoL. 54

Pheenix Ins. Co. v. King.

NoOrvAL, J.

I concur in reversal of the judgment on the grounds
that the evidence adduced on the trial is insufficient to
sustain the judgment and sentence imposed by the dis-
trict court.

PH®ENIX INSURANCE COMPANY OF HARTFORD V. CLYDB
KING ET AL.

FLEp ApriL 21,1898. No. 7531.

1. Review: ASSIGNMENTS OF ERROR. An assignment in a petition In
error that the court erred in rejecting evidence, “as appears at
record, pages 209, 20915, 210, 211, 212, 216, 21614, 217, 220, 223, 224,
230, 238, 239, 240, 241, 243,” is too general for consideration.

2. To obtain a review of the rulings of the trial court
on the admission or exclusion of testimony each ruling must be
specifically assigned in the petition in error.

3. ARGUMENTS. Alleged errors argued in the brief

which are not assigned in the petition in error are unavailing.
REHEARING of case reported in 52 Neb. 562. Affirmed.
Wright & Stout, for plaintiff in error.
R. R. Dickson, contra.

Norvay, J.

The judgment below was affirmed at the last term of
this court. (52 Neh. 562.) An application for a rehearing
was filed which assailed the former decision upon two
grounds: First, in holding the third, fourth, fifth, and
sixth assignments of error relating to the admission and
exclusion of testimony to be too indefinite to require
consideration; second, in sustaining the action of the
trial court in allowing the sheriff to amend his return on
the several orders of sale. At the request of the writer
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a rehearing was allowed on the first ground, and the
cause has been again submitted on briefs and oral ar-
gument. The action was brought by King & Cronin to
recover certain sheriff’s fees assigned to them, which it
is alleged the officer earned in the execution of seven
orders of sale in as many decrees of foreclosure obtained
in Holt county by the Pheenix Insurance Company of
Hartford. Verdict and judgment were against the de-
fendant, and it prosecuted error.

The third assignment in the petition in error is as fol-
lows:

«3. The court erred in rejecting and refusing evidence
offered on behalf of plaintiff in error as appears at rec-
ord, pages 209, 2094, 210, 211, 212, 216, 2164, 217, 220, 223, -
224, 230, 238, 239, 240, 241, 243.” In the same manner
numerous rulings of the trial court on the admission and
exclusion of testimony are pointed out in the fourth, fifth,
and sixth assignments in the petition in error. All of
these assignments are too indefinite to require considera-
tion. To obtain a review of alleged errors they must be
assigned in the petition in error with such particularity as
to enable this court to ascertain the ruling, out of a great
number, of which complaint is made. The particular de-
cision assailed must be specifically assigned; a general
assignment is unavailing. (Lowe v. City of Omaha, 33 Neb.
587; Farwell v. Cramer, 38 Neb. 61; Hagle Fire Co. of N. Y.
». Globe Loan & Trust Co., 44 Neb. 380; Sigler v. McConnell,
45 Neb. 598; Kearney Electric Co. v. Laughlin, 45 Neb. 390;
Bloedel ©. Zimmerman, 41 Neb. 695; City of Omeha v. Rich-
ards, 49 Neb. 244.) Darner v. Daggett, 35 Neb. 695, sus-
tained a general assignment in a petition in error quite
like those in this case, but that decision stands alone,
and is believed to be unsound. It is accordingly disap-
proved.

Another assignment is that the court erred in allowing
the sheriff to amend his return. The officer made no
amendment to any process issued in this case. It is dis-
closed that the sheriff was permitted in each of the seven
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foreclosure actions to amend his return on the several
orders of sale issued therein, by giving an itemized state-
ment of his fees. But whether such rulings were proper
or not cannot be determined at this time, since they were
not made in this case but in other causes. The question
of the admissibility of said amended returns as evidence
is not raised by the petition in error, the assignment
therein being the “court erred in allowing amendment
of sheriff’s returns.” The sufficiency of the petition in
the court below, and of the evidence to sustain the ver-
dict are not raised by the petition in error, and the argu-
ment in the brief relating thereto will not be noticed.
The former opinion is adhered to, and the judgment
stands
AFFIRMED.

CHARLES D. COLE V. ARLINGTON STATE BANK ET AL,
FiLED ArriL 21,1898. No. 8039.

Review Without Bill of Exceptions. Assignments of error relating to-
rulings on the admission of evidence will be disregarded on re-
view in absence of a properly authenticated bill of exceptions.

ERROR from the district court of Washington county.
Tried below before KEYSOR, J. Affirmed.

Bradley & De Lamatre, for plaintiff in error,
No appearance for defendants in error.

Norvary, J. .

Charles D. Cole instituted two actions of replevin to
recover certain chattels, one being against the Arlington
State Bank, and the other against the Blair State Bank.
The causes were consolidated and tried as one action.
The verdict was for the defendants, and from the judg-
ment entered thereon plaintiff has prosecuted this pro-
ceeding. ' ’
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The three assignments argued in the brief filed relate
to the rulings of the court below on the admission of evi-
dence, and they cannot be considered, since there is no
bill of exceptions included in the transcript. (Sweeney <.
Ramge, 46 Neb. 919; Reed v. Rice, 48 Neb. 586; McKcnna
v. Dietrich, 48 Neb. 433; Wood v. Gerhold, 47 Neb. 397;
White v. Smith, 47 Neb. 625; Reynolds v. McCandless, 50
Neb. 225; Stuart v. Burcham, 50 Neb. 823; Douglas .
Smith, 50 Neb. 899.) The judgment is

ATFFIRMED.

MissOURI PACIFIC RAILWAY COMPANY V. MARY LYONS,
ADMINISTRATRIX.

FiLED APRIL 21, 1898. No. 7849,

1. Injury to Servant: CONTRIBUTORY NEGLIGENCE. Evidence exam-
ined, and held to sustain the jury’s finding that the death of plain-
tiff’s intestate was not caused by his negligence.

2. Master and Servant: RisksS OF EMPLOYMENT: FELLOW-SERVANTS.
When one enters the employment of another, agreeing to serve
him for a stipulated salary or wage, he thereby assumes, in the
absence of an express contract to the contrary, the ordinary perils
incident to that service, and included in these is the liability to
injury at the hands of a negligent fellow-servant.

: NEGLIGENCE: FELLOW-SERVANTS. The general rule is that
where a master is not guilty of negligence in the selection or re-
tention of servants, nor in furnishing them with suitable appli-
ances for thie performance of the work in which he employs them,
he is not answerable to one of them for an injury caused by the
negligence of a fellow-servant while both are engaged in the same
work in the same department of the master’s business.

: FELLOW-SERVANTS. Where two switching crews are in the
employ of the same railway company, subject to the control and
direction of the same yardmaster, no member of either of said
crews having any right of control or direction over any member
of the other crew, both crews simultaneously engaged in switching
the same cars from one part to another of the same switch yard,
then the two crews and the members thereof are consociated in
the same department of duty or line of employment, and each
member of one crew is the fellow-servant of each member of the
other crew. .
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ERrOR from the district court of Douglas county.
Tried below before FERGUSON, J. Reversed.

Contentions and citations of counsel appear in the
opinion.

John C. Watson, James W. Orr, and B. P. Waggener, for
plaintiff in error.

T. J. Mahoney, contra.

NoRvVAL, J., and RAGAN, C.

The switch yard of the Missouri Pacific Railway Com-
pany at Omaha, Nebraska, extends north and south, is
more than a quarter of a mile in length, and it is down
grade from the south end thereof. This switch yard is
covered with a net-work of tracks. The first four, count-
ing from the east side of the yard, are called the main-
line track, the old main-line track, the train track and
the west track, respectively. June 11, 1893, two shifting
engines and crews were at work in this yard. The crew
working in the south part of the yard was composed of
the engineer and fireman of the switch engine and
George Duncan, James Mordant, and Samuel Deems.
Duncan was the foreman of the south crew. The crew
working in the north end of the yard was composed of
the engineer and fireman of the switch engine and B. F.
Miller, John R. Hughes, and George Lyons, Miller being
the foreman of that crew. All the men in both these
crews were subject to the direction and .control of the
master of the switch yard, named Kennedy. He seems
to have employed the men and had authority to discharge
them. From day to day he determined what men should
work in the switch yard and in what part of the yard
each crew should work. The foreman of each crew had
the direction of the men under his charge as to how the
work should be done and what each should do. but was
vested with no other control of the men under him. No
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person in one crew had any direction or control over the
members of the other crew. While each crew was as-
signed to work at a particular end of the yard, this seems
" to have been a matter of convenience, as either crew was
at liberty to go to any part of the yard if the business
in hand required. Both crews were engaged in trans.
ferring cars from one track to another, the crew at the
south end taking cars from certain tracks or sidings,
putting them on one of the tracks already mentioned,
and running the cars down toward the north end of the
yard, and there turning them over to the crew at work
in the north end for further disposition. As it was down
grade from the south to the north end of the yard it
was customary, when a car was put on a track to go to
the north end of the yard, for either Deems or Mordant
to “ride the car down.” On the date above stated, and
at the time of the happening of the casualty hereinafter
referred to, there were a number of cars standing on the
train track, the third track from the east side of the
yard, and standing pretty well down toward the south
end thereof. A coal car was standing on the old main
track pretty well toward the south end of the yard.
Lyons, one of the north crew, was standing west of the
west track; or, in other words, there were four tracks
between him and the old main-line track. The north
crew switching engine was on the old main-line -track
pretty well down toward the north end of.the yard.
With things in this situation, the crew at the south end
of the yard switched a box car loaded with coal on the
old main-line track. As this car started down the grade
Deems, one of Duncan’s crew, was about to board it for
the purpose of “riding it down,” when Duncan said to
him: “Let that car go; let Jimmie [that is Mordant, the
other man helping him] catch some of these cars.” For
some reason, not clearly shown by the record, Mordant
did not “ride the car down,” and it went down without
any one upon it, came in contact with the coal car,
loosened the brakes thereon, and both cars started down
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the old main-line track toward the north end of the yard.
The foreman of the crew in the north end, seeing these
two cars, “hallooed” to warn the men on the switch
engine of the approaching cars. Lyons, presumably for -
the same purpose, ran east toward the old main-line
track, and, either because he did not observe the prox-
imity of the two loose cars or because he attempted to
board them, was struck by one of those cars and injured,
from the effects of which he died. His widow, as admin-
istratrix, brought this suit against the railway company
for damages. She had a verdict and judgment, to reverse
which the railway company has prosecuted here a peti-
tion in error.

1. The administratrix in her petition claimed that the
railway company had been guilty of negligence in em-
ploying or retaining in its employ Deems and Mordant,
two of the men of the south crew, knowing that they
were incompetent. We do not understand that the judg-
ment in this case rests upon a finding made by the jury
that the railway company was guilty of negligence in
employing or retaining in its employ these two men,
and the evidence in the record before us would not sus-
tain a finding that the railway company had been guilty
of negligence in employing or retaining in its employ
either of these two men.

2. The administratrix also claimed in her petition that
the proximate cause of the death of her husband was
the negligence of the foreman, Duncan, in permitting
this box car loaded with coal to run down the old main-
line track with no one on it to control and stop it. We
assume, for the purposes of this case only, that Duncan’s
permitting this box car loaded with coal to run down
this track without some one on it to control and stop it
was negligence and that this negligence was the proxi-
mate cause of the death of Lyons.

3. It is strenuously insisted by counsel for the railway
company that Lyons’ untimely death was the result of
his own negligence; that he was standing some distance
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west of the old main-line track on which the two wild
cars were running when he first discovered them; that
he was in a place of safety and that he voluntarily ran
to the track on which the two cars were moving, and by
recson of neglecting to observe their proximity to him
or while attempting to board them received his injury;
that his presence at the place where he was injured was
not due to an order of his foreman nor made necessary
by any of the demands of his employment, and, there-
fore, the finding of the jury that Lyons’ injury was not
the direct result of his own negligence is unsustained by
sufficient evidence. But when we consider the circum-
stances surrounding Lyons at the time he left the place
of safety, the two cars running down grade toward an
engine standing upon the same track on which were an
engineer and fireman, the certainty of a collision unless
the cars were stopped, and the probabilities that if a
collision occurred not only would there result a destrue-
tion of the property of the railway company but perhaps
the loss of human life, we are not disposed to disturb the
jury’s finding which acquitted Lyons of negligence. Im-
prudent and unwise his conduct may have been, unselfish
it certainly was, but, when examined in. the light of all
the surrounding circumstances, we cannot say as a mat-
ter of law that it was negligence. (Omeha & R. V. R. Co.
v. Krayenbuhl, 48 Neb. 553.)

4. The district court instructed the jury as follows:
«T instruet you, gentlemen, that on the 11th day of June,
1893, the foreman, Duncan, and Lyons were not fellow-
servants within the rule that exempts the master from
liability for the negligence of one fellow-servant causing
injury to another, but, on the contrary, said Duncan was
intrusted by the defendant with the control of such a
part of the defendant’s business as impressed upon him
the duty of so conducting said part of said business as
not to negligently or carelessly subject other servants of
the company to unusual and unnecessary danger, and if
you find from the evidence that said Duncan was guilty
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of negligence in the discharge of said duty, such negli-
gence is chargeable to the defendant.” To the giving
of this instruction the railway company excepted. Coun-
sel for the administratrix concedes that if this instrue-
tion was erroneous the judgment must be reversed. Tt
was doubtless the doctrine of the common law that a
master was not liable for an injury inflicted upon one
servant through the negligence of a fellow-servant. This
is the English rule and, except where modified by stat-
ute, is the doctrine of the American courts. (See the
rule stated and the authorities collated in 7 Am. & Eng.
Ency. Law 821; 8 Wood, Railway Law, sec. 388.) This
doctrine results from the nature of the contract between
the employer and the employé. When one enters the
employment of another a greeing to serve him for a stipu-
lated salary or wage he thereby assumes, in the absence
of an express contract to the contrary, the ordinary perils
incident to that service, and included in these is the
liability to injury at the hands of a negligent fellow-
servant. The doctrine was thoroughly discussed by
Evans, J., in Murray v. South C. R. Co., 1 McMullan [S.
Car.] 385, and by Shaw, C. J.,, in Farwell v. Boston & A.
R. Co., 4 Met. [Mass.] 49, the two leading cases in this
country; and the rule is there declared to be founded not
only upon principles of justice but nupon considerations of
public policy as well. To this general rule exempting the
master from liability for the injury of one servant caused
by the negligence of a fellow-servant there is this excep-
tion: The master himself must not have been guilty of
neglicence in the selection or retention of the offending
servant, tool, or appliance. To bring the master within
the protection of the rule the relation existing between
the offending and the injured servant must not have
been that of master and servant. The offending servant
must not have been the alter ego of the master. The neg-
ligent servant must have been a co-laborer, a co-servant—
that is, a fellow-servant with the injured one in the per-
formance of the work in and about which the injury
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occurred. The general rule is admirably stated by the
supreme court of Massachusetts in Farwell v. Boston &
A. R. Co., supra, in the following language: ‘“Where a
master uses due diligence in the selection of competent
and trusty servants, and furnishes them with suitable
means to perform the service in which he employs them,
he is not answerable to one of them for an injury received
by him in consequence of the carelessness of another
while both are engaged in the same service.”

With an apology to the profession for this digression,
and statement of a rule so familiar, we now proceed to
inquire whether Duncan-and Lyons were fellow-servants
within the meaning of the rule just stated. This is al-
ways the difficult question in this class of cases, and he
who asserts that two servants of the same master under
a certain state of facts are or are not fellow-servants will
have little trouble to find some case which will tend to
support his contention. Counsel for the administratrix
insists that Duncan and Lyons were not fellow-servants,
and cites in support of this contention the following
cases: Atchison, T. & 8. F. R. Co. v. Moore, 29 Kan. 632;
RBaltimore & O. R. Co. v. Bauyh, 149 U. 8. 368; Garrahy ».
Kansas City, S. J. & C. B. R. Co., 25 Fed. Rep. 258; Texas
& P. R. Co. v. Reed, 31 8. W. Rep. [Tex.] 1(38; Chesson v.
Roper Lumber Co., 23 8. E. Rep. [N. Car.] 925; Gowan v.
Bush, 22 C. C. A. 196; Illinois C. R. Co. v. Hilliard, 37 8.
W. Rep. [Ky.] 75; Houston & T. C. R. Co. v. Talley, 39 S. W.
Rep. [Tex.] 206; West Chicago S. R. Co. v. Dwyer, 57 IlL
App. 444; Pendergast v. Union R. Co., 41 N. Y. Supp.
927; Denver Tramway Co. v. Crumbach, 48 Pac. Rep. [Colo. ]
503; Rouse v. Downs, 47 Pac. Rep. [Kan.] 982. On the
other hand, counsel for the railway company insist that
Duncan and Lyons were fellow-servants, and in support
of their contention cite the following cases: O’Leary v.
Wabash R. Co., 52 111. App. 641; Clarke v. Pennsylvania Co.,
31 N. E. Rep. [Ind.] 808; Pitisburg C. & 8. L. R. Co. v.
Adams, 5 N. E. Rep. [Ind.] 837; Baltimore & O. R. Co. v
Baugh, 149 U. 8. 368; Warmington v. Atchison. T. & S. F.
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R. Co., 46 Mo. App. 159; Wellman v. Oregon 8. L. & U. N.
R. Co., 21 Ore. 530, 28 Pac. Rep. 625; St. Louis, I. & 8.
R. Co. v. Ncedham, 63 Fed. Rep. 107; Northern P. R. Co. v.
Mase, 63 Fed. Rep. 114; Norfolk & W. R. Co. v. Hoover, 29
Atl Rep. [Md.] 660; Herrington v. Lake S. & M. S. R. Co.,
3L N. Y. Supp. 910; Thom v. Pittard, 62 Fed. Rep. 232;
ElN v. Northern P. R. Co., 48 N. W. Rep. [N. Dak.] 222;
Frazer v. Red River Lumber Co., 45 Minn. 235; Ohio & M.
R. Co. v. Robb, 36 T11. App. 627; Unfried v. Baltimore & O.
R. Oo., 3¢ W. Va. 260; Kerlin v. Chicago, P. & St. L. R. Co.,
50 Fed. Rep. 185; Baltimore & 0. R. Co. v. Andrews, 50
Fed. Rep. 728; Marshall v. Schivicker, 63 Mo. 308; What
Cheer Coal Co. v. Johnson, 56 Fed. Rep. 810; Harley v.
Louisville & N. R. Co., 57 Fed. Rep. 144; McBride v. Union
P. R. Co., 21 Pac. Rep. [Wyo.] 687; O’Bricn v. American
Dredging Co., 21 Atl. Rep. [N. J.] 324; Sherrin v. St.
Joseph & St. L. R. Co., 15 S. W. Rep. [Mo.] 442; ('hicago
& A. R. Co. v. May, 108 I11. 288. Not all the cases cited
by counsel sustain their respective contentions, and we
shall not attempt a review of these cases, or any of them;
nor shall we attempt to, formulate a rule which will af-
ford a test for determining in all cases whether two
servants are or are not fellow-servants within the mean-
ing of that term, but leave that question to be determined
in each case from the particular facts and circumstances
of the case in which the question is presented.

In Moore v. Wabash, St. L. & P. R. Co., 85 Mo. 588, it was
said: “If we may venture a general proposition on the
subject, it is that all are fellow-servants who are engaged
in the prosecution of the same common work having no
dependence upon or relation to each other except as co-
laborers, without rank, under the direction and manage-
ment of the master himself, or of some servant placed
by the master over them.”

The supreme court of North Dakota, in Ell v. Northern
P. R. Co., 48 N. W. Rep. 222, laid down this proposition:
“The negligence of a servant engaged in the same gen-
eral business with the injured servant is the negligence
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of a fellow-servant, whatever position the former occu-
pies with respect to the latter, as to all acts which pertain
to the duties of a mere servant as contradistinguished
from the duties of the master to his employés.”

In O’Leary v. Wabash R. Co., 52 Ill. App. 641, it was
held that two switching crews employed in the same rail-
road yard, the one in delivering cars, and the other in
receiving them as kicked across the main tracks, are
fellow-servants,

The supreme court of Indiana, in C'larke v. Pennsylvania
Co., 31 N. E. Rep. 808, held that a member of one section-
gang and the boss of another section-gang employed by
the same railroad company were fellow-servants. The
game court in Pittsburg C. & St. L. R. Co. v. Adams, 5 N. E.
Rep. 837, held that a servant could not recover for an
injury caused by the negligence of a co-servant in the
same line of employment, although of a superior grade,
unless the negligent servant occupies the place of a vice-
principal as to the injured servant.

The cases cited by the respective counsel in this case,
including the cases just noticed, we think justify the
following conclusion: Where two switching crews are
in the employ of the same railway company, subject to
the control and direction of the same yardmaster, no
member of either of said crews having any right of con-
trol or direction over any member of the other crew,
both crews simultaneously engaged in switching the
same cars from one part to another of the same switch
yard, then each member of one crew is the fellow-servant
of each member of the other crew, although the foreman
of each crew may sustain the relation of vice-principal to
the members of his own crew; -and this is because, to
paraphrase the language of IRVINE, C., in Union P. R.
Co. v. Erickson, 41 Neb. 1, the two crews and the members
thereof are consociated in the same department of duty
or line of employment. An analysis of the instruction
under consideration shows that the district court reached
the conclusion that Duncan and Lyons were not fellow-

45
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servants, because the court was of opinion that Duncan
had been delegated by his master to control and direct
a certain line or department of its business, and, there-
fore, Duncan represented the railway company and his
negligence was its negligence. But this is a mistake.
There is no dispute as to the facts, and the uncontra-
dicted evidence is that Duncan and Lyons were both in
the employ of the same master, subject to the orders and
directions of the same yardmaster, neither one having
any right of control or direction of the other. They
were not engaged in a separate line of the company’s
business or in a separate department of the company’s
service. They were both engaged in the same switch
yard. They were both handling the same cars. They
were associated together in the same department of the
company’s service and transacting identically the same
business. The doctrine announced in this instruction
would make a switch tender in a switch yard a vice-
principal as to a fellow-switchman riding a car from the
main line to a side track. It would make a brakeman
on a car, whose duty it was to set a brake, a vice-prin-
cipal as to his fellow-brakeman about to couple the car
to another. The theory of the district court was that,
because it was Duncan’s business to switch cars from
the south end of the switch yard toward the north end
and there deliver them to the north switching crew, he
was, therefore, engaged in a. separate department or line
of the company’s service from that of the members of the
north switching crew, and, therefore, he was performiny
a duty personal to the master and represented him. But
Duncan was not performing a duty which the law re-
quired the master to perform. He was not engaged in a
separate and distinct department of the company’s serv-
ice from the members of the north crew. As to the
members of the north crew he was not a vice-principal.
Had he been the instruction would have been correct.

The conclusion we have reached in this case does not
conflict with auy decision of this court.
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Smith v. Siouz City & P. R. Co., 15 Neb. 583, Chicago,
St. P, M. & O. R. Co. v. Lundstrom, 16 Neb. 254, Burlington
& M. R. R. Co. . Crockett, 19 Neb. 138, Omaha & R. V. R.
Co. r. Krayenbull, 48 Neb. 553, and Union P. R. Co. v. Doyle,
50 Neb. 335, were all cases in which the master was held
liable for the injury to one servant which resulted from
the neglicence of a co-servant. But in these cases, and
each of them, the offending servant sustained to the in-
jured one the relation of vice-principal and was invested
with the right of control and direction not only of the
work in hand but of the injured servant. .

Union P. R. Co. v. Brickson, 41 Neb. 1, was a case iu
which the railway company was held liable for an injury
which a track hand standing by the side of the road
received from being struck by a lump of coal which fell
from the tender of a rapidly passing engine, and the com-
pany was held liable. But the decision rests upon the
principle that the employés of the company engaged in
the business of loading the engine tenders with coal were
engaged in a distinct and separate departmment -of the
company’s service from the department to which the in-
jured section hand belonged; that the two servants,
though in the employ of the same master, were not
engaged in the same department of the company’s
business. '

In Chicago, B. & Q. R. Co. v. Kcllogg, 54 Neb. 127, the
railway company was held liable for an'injury which its
station agent had sustained while attempting to set a
defective brake on a car left at his station, the injui*y
resulting from the negligent failure of the car inspectors
of the road to discover and properly repair the defective
brake. But this case rests upon the principles that it was
the duty of the master to furnish brakes for its cars which
were reasonably safe and fit for the purposes for which
they were intended, and that the employés whose duty
it was to inspect and repair brakes were engaged in a
separate and distinet department of the service from that
of the station agents of {he master.
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The judgment of the district court is reversed and the
cause remanded.

REVERSED AND REMANDED.

McCorRMICK HARVESTING MACHINE COMPANY V. HENRY
MILLER ET AL.

FIiLED APrRIL 21,1898. No. 7994,
1. Contracts: Duress. It is those contracts made under fear of un-

lawful arrest, and not those executed under threat of lawful -im-
prisonment, which can be avoided on the ground of duress.

2. CompouNDING FELONY., A coniract, the consideration of
which, in whole or in part, is the compounding of a felony or the
stifling of a criminal prosecution, is contrary to public policy,
illegal, and void.

3. : RATIFICATION. The payment of money on an agree-

ment to compound a felony cannot be considered as a ratification,
since the contract was illegal and void and incapable of ratifica-
tion.

ERROR from the district court of York county. Tried
below before WHEELER, J. Affirmed.

George B. France, for plaintiff in error.
F. C. Power, contra.

NORVAL, J.

This was an action by the McCormick Harvesting Ma-
chine Company upon a written contract executed by the
defendants and one George Miller, whereby they prom-
ised to pay plaintiff on March 1, 1888, the sum of $802.95,
with interest thereon at the rate of eight per cent per
annum from December 27, 1834. The, execution of the
contract is admitted, and the answer sets up that the
same was obtained by duress, and that the consideration
was the compounding of a #élony. These averments were
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put on the issue by the reply. The trial resulted in a
verdict for the defendants, and to reverse the judgment
entered thereon is the purpose of this proceeding.

C. D. Miller, of Westside, Iowa, is a brother of the de-
fendant Henry Miller, and Belle Miller is the wife of the
latter. C. D. Miller, while acting as agent for plaintiff,
collected for it the sum of $302.95, which he converted
and embezzled to his own use, and has never made res-
titution thereof to plaintiff. One A. W. Wass was em-
ployed by the company to call upon C. D. Miller at his
home in Westside and settle said defalcation. Wass did
as directed, and demanded security for the money. To
this Miller replied that he had some brothers living in
Nebraska who might come to his relief. It was sug-
gested that the brothers be seen, and thereupon both
started for Nebraska. While waiting for a train in
Omaha, Wass had the contract in question drawn up, ’
and he and C. D. Miller went to the defendants’ home
in York county, where the agreement was executed by
them. Tt recites, substantially, that C. D. Miller, of West-
side, Towa, during the year 1884, while acting as agent
of the McCormick Harvesting Machine Company, col-
lected for it various sums of money aggregating $802.95,
which he has retained; and the contract stipulates, inter
alia, that in consideration that said company “shall re-
lease the said C. D. Miller from any further claim or
demand, civilly or otherwise, on account of the money
collected as aforesaid * * * we, the undersigned,
promise and agree to pay to said McCormick Harvesting
Machine Company the sum of $802.95 on the 1st day of
March, 1888, with interest at the rate of eight per cent
per annum. * * * And it is further agreed on the
part of the said Henry Miller and Belle Miller, his wife,
and George Miller that the foregoing indebtedness shall
be a lien upon any and all real estate and personal prop-
erty owned by us, whether exempt or not.”

There was testimony introduced by the defendants
tending to prove that at and prior to the execution of
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the cont'l-act, and as an inducement to the defendants to
sign the same, Wass, as agent of plaintiff, threatened to
have C. D. Miller prosecuted and sent to the penitentiary,
for the entire amount of the money belonging to plaintiff
which he had collected and converted, unless security
should be given for the amount converted, but that, if the
defendant would sign the contract sued on, it wou'd
prevent any criminal prosecution from being brought
against said C. D. Miller. Relying upon these state-
ments and promises the contract was signed. Wass, on
the other hand, testified positively no threats or prom-
ises of the character just stated were made by him to
the Millers or either of them. The jury by their verdict
have resolved all conflict in the testimony in favor of
the defense, which finding this court declines to disturb.

It is insisted that C. D. Miller having embezzled the
money of plaintiff, he was liable to a criminal prosecu-
tion, and therefore the mere threat to have him prose-
cuted for the crime did not constitute such duress as to
avoid the contract in question. This position is entirely
sound, since it is those contracts made under fear of
unlawful arrest, and not those executed under threat of
lawful imprisonment, that can be avoided for duress.
(Mundy v. Whittemore, 15 Neb. 647; Sanford v. Sornborger,
26 Neb. 295.)

The evidence is sufficient to establish that the contract
was given to compound a crime; in other words, that
the consideration for the agreement and promise of the
defendants was that C. D. Miller should not be prose-
cuted for embezzlement of plaintiff’s money. This con-
tract is against public policy, and is illegal and void.
(Biendorff v. Kaufman, 41 Neb. 824; Suyder v. Willey, 33
Mich. 483; Buck v. I'irst Nat. Bank of Puw Paw, 27 Mich,
293; Springficld Fire & Marine Ins. Co. v. Hull, 51 O. St.
270; Friend v. Miller, 52 Kan. 139; Peed v. McKee, 42 Ia.
689; Smith v. Steely, 80 Ia. 738; Baird v. Boehner, 77 1a.
622; Bowen v. Buck, 28 Vt. 308; Plummer v. Smith, 5 N.
H. 553.) The fact that the sum of $160 has been paid on
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the contract cannot be considered a ratification, since the
agreement was illegal and void, and incapable of ratifi-
cation.

The court below excluded from the jury the deposition
of O. L. Binford, which ruling is now assailed. There was
1o error in this decision, since the testimony was hearsay,
and did not tend to establish or disprove any issue in
the case. We have examined the several rulings on the
admission and exclusion of testimony, as well as the
instructions given and refused, and discover no error
therein prejudicial to the plaintiff. The judgment is

AFFIRMED,

STATE OF NEBRASKA, BEX REL. JOHN A. PEARSON, V. JOHN
F. CORNELL, AUDITOR OF PUBLIC ACCOUNTS.

FILED APRIL 21, 1898. No. 9874,

1. County Treasurer’s Fees: AMOUNT OF TAXES CoLLECTED. Under
gection 20, chapter 28, Compiled Statutes 1897, in computing the
amount of taxes collected by a county treasurer for the purpose
of charging percentage, all sums collected for each fiscal year,
from whatever funds derived, except school moneys, whether be-
longing to the state or county, or any of its subdivisions, must
be included together, the fees to be allowed but once and charged
pro rate to the different funds.

A county treasurer is not entitled to ten per cent.
commission on the firzt $3,000 of state taxes, and a like percentage
on the first $3,000 of county moneys, collected by him for each
fiscal year, but a fee of ten per cent alone is chargeable on the
first $3,000 from whatever source derived, without regard to the
year the taxes were levied, except school moneys, and such fees
or commissions are to be apportioned pro reta among the various
funds on account of which the collections were made.

3. Counties: FiscaL YEar. The fiscal year of a eounty is the calendar
year.

. Taxes. The words ‘“fiscal year,” as employed in
said section 20, chapter 28, Compited Statutes, mean the fiscal year
during which the taxes are collected, and not the year in which
they were levied or imposed.

4.
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b. Statutes: RE-ENACTMENT: Jupictar  CoNsTRTCTION. Where the
legislature re-enacts a law of the state, it thereby adopts the judi-
cial construction which had been placed thereon by the highest
court of such state.

6. County Treasurer’s Commission: LEGISLATIVE APPROPRIATION :
STATE WARRANT. The auditor of public accounts is powerless to
draw a warrant upon the treasury for -commissions due a county
ireasurer upon moneys collected by him for the state and paid
into the treasury, unless a specific appropriation has been made
for that purpose by the legislature.

ORIGINAL application for mandamus to compel the
auditor of public accounts to draw a warrant on the state
treasury for fees claimed by relator, as county treasurer
of Phelps county, in collecting revenues belonging to the
state. Writ denied. '

W. 8. Morlan and John S. Kirkpatrick, for relator,

References: State v. Babcock, 22 Neb. 33; State v. M oore,
36 Neb. 579; Jloose v. State, 49 Ark. 599; State v. Roderick,
23 Neb. 505; State v. Harvey, 12 Neb. 31; State v. Weir, 38
Neb. 35; Bedwell v. Quster County, 51 Neb. 387; McReen v.
Delancy, 5 Cranch [U. 8.] 22 ; Martin v. Hunter, 1 Wheat.
[C. 8.] 304; Cohens v. Virginia, 6 Wheat. [U. S.] 264;
Myrick v. Hasey, 27 Me. 9; Whitcomb v. Rood, 20 Vt. 49 ;
Frankltin v. Kelley, 2 Neb. 87 ; Stewart v. Daggy, 13 Neb.
290; Jackson v. Washington County, 34 Neb. 680; Sampson
#. Sampson, 3 L. R. A. [R. L.} 349; Blozham v. Consumers
E.L.&N. R. Co,29L. R. A, [IFla.] 507; In re Contest Pro-
ceedings, 31 Neb. 262.

C.J. Smyth,Attorney General, and Ed P. Smith, Deputy
Attorney General, contra.

. NOoRrvarL, J.

. This is an application to this court, in the exercise of
its original jurisdiction, by the state, on relation of John
A. Pearson, for a peremptory writ of mandamus to com-
pel the respondent, as auditor of public accounts, to draw
his warrant upon the state treasury in favor of relator
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for the sum of $808.24, in payment of fees and mileage
alleged to have been earned by him as county treasurer
of Phelps county, in the collection of the revenues belong-
ing to the state, between January 1, 1897, and January
5, 1898. The application sets forth the total amount of
taxes collected by relator during that period on account
of each of the several funds, as well as the amount re-
ceived by him from the levy of taxes from 1885 and
during each year subsequent thereto, and avers that re-
spondent has audited and allowed as commissions and
mileage for the collection of the state’s money the sum
of $411.87 and no more. The cause has been submitted
upon a general demurrer to the application.

The question involved is one of statutory construction,
namely, the manner of computing the commissions au-
thorized to be paid to a county treasurer for the collec-
tion of the revenues of the state. Section 20, chapter 28,
Compiled Statutes 1897, reads as follows:

“Sec. 20. Each county treasurer shall receive for his
services the following fees: On all moneys collected by
him for each fiscal year, under three thousand dollars,
ten per cent. Ior all sums over three thousand dollars
and under five thousand dollars, four per cent. On all
sums over five thousand dollars, two per cent. On all
sums collected, percentage shall be allowed but once;
and in computing the amount collected, for the purpose
of charging percentage, all sums, from whatever fund
derived, shall be included together, except the school
fund. For going to the seat of government to settle with
the state treasurer, and returning therefrom, a traveling
fee of ten cents per mile, to be paid out of the state treas-
ury. The treasurer shall be paid in the same pro rate
from. the respective funds collected by him, whether the
same be in money, state or county warrants. On school
moneys by him collected, he shall receive a commission
of but one per cent.”

The construction given the foregoing section by counsel
for relator is that the commissions of a county treasurer
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for the collection of state taxes, other than school mon-
eys, are ascertained by making a computation alone on
the amount of the revenues of the state collected by him
for each fiscal year, disregarding the county, city, and
other taxes which he has collected, and that the sums
received on account of the assessment for one year are
not to be included with collections made on taxes im-
posed for any other year. If the basis of calculation just
sugeested is the correct one, relator is entitled to the
amount of fees demanded; otherwise not. It is noticea-
ble that the statute authorizes the treasurer to charge
certain percentages on “all money collected by him for
each fiscal year.” The fiscal year of a state commences
on December 1 and ends on November 30 following. (Com-
piled Statutes, ch. 83, art. 3, sec. 17; ch. 83, art. 4, sec. 9.)
The fiscal years of cities of the several classes begin and
end at different times. Thus, in cities of the metropolitan
class, the fiscal and calendar years are the same. (Com-
piled Statutes, ch. 12¢, sec. 40.) In cities of the first class
having over 25,000 inhabitants, the financial year com-
mences on the first Monday in September, while in cities
belonging to the second class, having a population of over
5,000 and not exceeding 10,000,the fiscal period begins on
the second Monday in August (Compiled Statutes, ch.
14, art. 2, sec. 38), and the first Tuesday in May marks the
beginning of the fiscal year in villages, and all cities
having less than 5,000 inhabitants (Compiled Statutes,
ch. 14, art. 1, sec. 85.) The legislature has not in express
terms defined what period of time shall constitute the
fiscal or financial year for county purposes, but it is con-
ceded by relator thatit is the calendar year. A considera-
tion of the various provisions of the revenue law relating
to the levy, collection, and disbursement of the public
moneys of the county, the statute requiring the usual
levy of taxes for county purposes to be made annually
upon estimates prepared by the county board in January
of each year, and forbidding such board from contracting
any indebtedness for any object not enumerated in such
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yearly estimate of expenditures, and the enactment that
the compensation of the county treasurer cannot exceed
a specified sum per annum, make it reasonably certain
that the lawmakers intended that the fiscal period of a
county should correspond to the calendar year.

It is strenuously argued that the purpose of the legis-
lature to allow the county treasurer ten per cent on the
first $3,000 of state moneys collected is manifest from
the fact that the fiscal year for the state and the county
does not begin or end at the same time. The conclusion
suggested is unsound. It is contrary to the plain import
of the statute. The lawgivers never intended the state
should pay the treasurer a commission of ten per cent
on the first $3,000 collected for the state for the fiscal.
year commencing on December 1, a like percentage on
the same amount of village taxes first received by the
treasurer after May 1, and a like commission on the first
$3,000 of county revenues collected in any calendar year.
Had it been the purpose of the legislature that commis-
sions on the collection of taxes should be so computed,
language more appropriate to indicate the intent would
doubtless have been chosen in the framing of the section
under consideration. The words “fiscal year,” as em-
ployed therein, do not refer to the various fiscal periods
already mentioned, but to the fiscal year as applied to
counties alone. This is indicated by the fact that a
county treasurer is not a state officer, but a county offi-
cial. He collects in that capacity the state’s revenue, and
the section treats alone of his compensation. The legis-
lature must have intended that his fees should be cal-
culated on collections made with reference to a single
fixcd period. Any other rule would render it exceedingly
difficult, if not almost impossible, to adjust his commis-
sions in accordance with the provisions of the statute.

It is specified that the county treasurer shall receive
for his services “on all moneys collected by him for each
fiscal year, under three thousand dollars, ten per cent.”
The law reads “all moneys.” It means what it says, and
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not a portion of all moneys collected. If it had been the
purpose that all the state moneys for each fiscal year
should alone be included together, it would not have
been a difficult matter to have used language to make
such intent clear. On the first $3,000 of the public reve-
nue, other than school moneys, collected by the treasurer
for any calendar year, belonging to the state, county,
village, or any subdivisions of the state, he is entitled
to charge a commission of ten per cent, no more and no
less. That this is the proper exposition is strengthened
by the fact that the section under review in express terms
declares that “in computing the amounts collected for
the purpose of charging percentage, all sums, from what-
ever fund derived, shall be included together, except the
school fund,” and further, “the treasurer shall’ be paid
in the same pro rate from the respective funds collected
by him.” There is no room for controversy that all mon-
eys collected by a county treasurer for any fiscal year,
Lelonging to the state, county, and village, other than
school moneys, must be considered together for the pur-
pose of allowing commissions. .
~ In State v. Roderick, 25 Neb. 629, section 20 of chapter
28, Compiled Statutes, was before the court, and it was
there determined that in computing the amount collected,
for the purpose of charging percentage, all sums, from
whatever source derived, except school money, should be
added together, the commissions apportioned pro raie
among the different funds, and be allowed but once.
Another argument against this construction is that
there is no means by which the auditor could ascertain
and adjust the commissions except upon an examination
of the treasurer’s books in regard to the county funds
collected, and that there is no provision of statute which
requires a county treasurer to report to the auditor the
amount of county moneys received by him. Let us see if
this position is tenable. Section 5, article 3, chapter 83,
Compiled Statutes, relating to the settlement of the au-
ditor with county treasurers, requires all such treasurers
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to “exhibit their accounts and vouchers to the state au-
ditor.” There is as much authority for a county treasurer
to render a statement to the auditor of the county moneys
collected as there is of the state funds; especially is this
true when sections 162 and 163 of the revenue law are
considered. (Compiled Statutes, ch. 77, art. 1.) Section
162 declares that “the county clerk shall make out and
deliver to the county treasurer, as soon as adjustment is
made with the county board or county clerk, annually,
the statements, certificates, and lists appertaining to the
settlement of the accounts of such treasurer; which state-
ments, certificates, and list shall be made out in proper
form, under his seal of office, on blanks which it is hereby
made the duty of the auditor to furnish, annually, for
that purpose. The treasurer shall deliver the same to the
auditor and make a final settlement of his accounts ou
or before the first day of February in each year.” Sec-
tion 163 makes it the duty of the county clerk to furnish
a duplicate copy of said statement, duly certified, when-
- ever requested so to do by the auditor. With these pro-
visions in force the auditor can make settlement with
the treasurer, and determine the amount of his commis-
sions on state funds, without a personal examination or
inspection of the books in the office of the county treas-
urer.

It is urged by the relator, and it is so averred in the
application for the writ, and by the demurrer admitted to
be true, that for many years past the state auditor and
state treasurer have universally construed the statute
to mean that the revenues of the state and those belong-
ing to the county were to be separately considered in
ascertaining the fees to be paid the county treasurer for
the collection of the state taxes. It is, doubtless, true
that the construction of a statute by the legislative or
executive department, when deliberately made, is enti-
tled to great weight in many cases, although not conclu-
sive upon the court; but such an interpretation will not
be followed by the judiciary where to do so would be to
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ignore the plain and obvious meaning of the law and
override the judicial exposition placed thereon.

It has been frequently asserted that in case the legis-
lature adopts the statute of another state, it likewise
adopts the construction which it had already received
by the highest court of such state; and, by a parity of
reasoning, where a law is re-enacted by a legislature,
which had been interpreted by the supreme court of the
same state, such construction is thereby adopted. Said
section 20, chapter 28, Compiled Statutes, in almost the
present form, has been part of the statute law of this
state for many years, and it was construed by this court
at the January term, 1889, in State v. Roderick, 25 Neb.
629. The section was re-enacted at the session of the
legislature in 1891. (Session Laws 1891, ch. 27.) It must,
therefore, be presumed that the construction given the
section in that case was adopted by the legislature, and
is as much a part of the law as if it had been by apt lan-
guage incorporated in the body of the statute. The con-
clusion is, therefore, irresistible that all public moneys
collected by a county treasurer for each fiscal year for
and on behalf of the state, and each of its subdivisions,
except educational funds, must be added together for
the purpose of determining the compensation of the of-
ficer, and that he is entitled to ten per cent upon the first
$3,000 of such aggregate sum, four per cent on the next
$2.000, and two per cent on the residue, the commissions
to be charged pro rata to the various funds, and to be
paid only once.

The next propositions for consideration are whether the
compensation of a county treasurer should be determined
by adding together the various revenues collected by
him during a single year without regard to the year the
taxes were imposed, or must the several amounts col-
lected in one year, on account of the levies of different
yvears, be separately considered in making the calcula-
tion? Counsel for relator place the latter construction
upon the statute. and they insist that where the officer
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has during a single year received taxes raised by levies
made in different years, he is entitled to ten per cent
commission on the first $3,000 collected by him on ac-
count of each separate year’s levy. In other words, if
during 1897 he collected taxes imposed in 1890, 1891, and
1892, respectively, he should receive for his services ten
per cent on the first $3,000 collected on the levy of 1890,
a like percentage on the first $3,000 paid in on account of
the levy of 1891, and the same basis of computation to
obtain for the levy of 1892. Such an exposition of the
statute is not permissible. The words “for each fiscal
year,” as used by the legislature, can have but one of two
meanings, namely, the fiscal year the taxes are imposed,
or the financial year during which the collections ave
made. If the former is the correct interpretation of the
provision of the section, then it is plain that ten per cent
can be charged once only on the first $3,000 collected on
account of the levy of a single year, whenever received.
Thus, if $3,000 is paid on account of the levy of 1895,
during that year, upon which ten per cent commissions
have been paid the officer, and §3,000 is received by him
on account of the same levy during 1896, he is not en-
titled to ten per cent on this latter sum. The statute
expressly prohibits the payment of percentage more than
once. Giving the word “for” in the phrase “for each fiscal
year” its ordinary signification, the writer is of the opin-
ion that the statute has reference to the fiscal year the
taxes are imposed, rather than the year in which the
same are collected. The word “for” means “on account
of” or “during.” The latter definition was given the
word “for” in Lawson v. Gibson, 18 Neb. 137, and in effect
it was held to have been so used in the section of the
statute under review in State v. Rodcrick, 25 Neb. 632.
In the latter case the county treasurer collected in 1886
from all sources, exclusive of school moneys, $148,475.91,
and the court held that in computing the amount of fees
of the officers all sums, from whatever source derived,
should be added together. The whole decision proceeds
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upon the theory that “fiscal year,” as employed in the
section, meant during the year the -money is collected,
and that no account is to be taken whatever, in deter
mining the officer's compensation, of the different years
on account of which the levies were made from which
the moneys were derived. The section having been re-
enacted after that decision was rendered, as already
stated, the exposition then given the statute was thereby
adopted by the legislature, and we do not feel at liberty
to now ignore such construction, especially since it is not
an unreasonable one.

It is suggested that “If the delinquent taxes for the
various years are to be treated as one fund, and belonging
to the fund of a subsequent year, as the auditor has done
in this case, the delinquent taxes for ten years can be
merged 1n one year, and the purpose for which the monep
is appropriated be entirely defeated.” The construction
we have placed upon the section does not treat the levies
of different years as one fund for the purpose of distri-
bution, or divert them to purposes different from that
for which the taxes were levied. The moneys are not
commingled, but for the single purpose of determining
the compensation of the treasurer those derived from the
levies of the various years are computed together. The
calculation is based upon the entire revenue paid, except
school moneys, from whatever source derived, without
regard to the year the levy was made. It follows, from
the views already expressed, that the application states
no grounds for relief.

The same conclusion is reached by a different and
shorter course of reasoning. The application is to re-
quire the auditor of public accounts to draw his warrant
upon the state treasurer in payment of the fees and mile-
age claimed to be due the relator on account of the collec-
tion of the moneys of the state. The constitution forbids
the drawing of a single dollar from the state treasury
except when authorized so to do by a specific appropria-
tion. (Constitution, art. 3, sec. 22: State ¢. Wallichs, 12
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Neb. 407, 15 Neb. 457, 609, 16 Neb. 679; State v. Moore, 50
Neb. 88; State v. Babcock, 18 Neb. 221.) In the last case
it was decided that the auditor had no power to draw a
warrant upon the state treasury for commissions due
the county treasurers on account of moneys collected by
them for the state. The application for the writ in the
case in hand contdins no averment that any appropria-
tion has been made by the legislature which is available
to pay the fees for collecting moneys belonging to the
state. Therefore, in any aspect of the case, the demurrer
to the application should be sustained, and the

‘WRIT DENIED.

FARMERS LOAN & TRUST COMPANY, APPELLANT, V. PETER
SCHWENK ET AL., APPELLEES,

\ FILED AprriL 21, 1898. No. 7980.

1. Homestead: L1EN oF JUDGMENT. Under the exemption laws of this
state, a judgment is not a lien on lands occupied as a homestead,
where the debtor’s interest therein does not exceed $2,000.

2. Mortgages: FORECLOSURE: EsToPPEL. Where, under a decree fore-
closing one of two mortgages of equal priority given to plaintiff
in one transaction and covering the same lands, the appraisers
erroneously deducted from the value of the premises the amount
of a judgment as a senior lien, the plaintiff, being the purchaser
at the foreclosure sale, cannot be heard, in a subsequent action
by him to foreclose the other mortgage, to assert that such judg-
ment was the junior lien.

ApprAL from the district court of Madison county.
Heard below before ROBINSON, J. Affirmed.

M. J. Sweeley, for appellant.
Wigton & Whitham, contra.

NORVAL, dJ.

This was an action to foreclose a real estate mortgage.
A decree was entered which subordinated the mortgage
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to the lien of the judgment of the defendants Westervelt,
Hays, and Yost. Plaintiff appeals from that portion of
the decree which adjusted the liens.

The facts are briefly these: On April 12, 1888, the de-
fendants Westervelt, Hays, and Yost obtamed a judg-
ment in the district court of Madison county against the
defendant Peter Schwenk for the sum of $131.15 and ac-
crued costs, which judgment has been kept alive by the
issuance of executions thereon, and no portion thereof
has been collected or paid. On March 1, 1890, Peter
Schwenk borrowed from plaintiff the sum of $1,500 on
five years’ time, agreeing to pay six per cent interest on
the money, besides a bonus or commission of $225 for
making the loan. Schwenk at that time, and as parts of
the same transaction, gave his two prom’ssory notes, one
for.$1,500 and the other in the sum of $225, and secured
the payment of each by a separate mortgage upon the
south half of lot 1, block 4, in Haas’ Suburban Lots in the
city of Norfolk, which mortgages were duly recorded.
The premises at the time of the rendition of the judg-
ment, until after the delivery of the mortgage, were oc-
cupied by Schwenk as a homestead. On August 13, 1891,
plaintiff instituted an action against the Schwenks to
foreclose the mortgage given it to secure the smaller
note, which suit proceeded to decree. An order of sale
was issued thereon, the premises were sold to plaintiff
thereunder, and a sheriff'’s deed was issued. To that
action Westervelt, Hays, and Yost were not made parties.
Schwenk’s interest in the lot in question at the time of
the rendition of the judgment against him was, and ever
since has been, of less value than $2,000. The appraisers,
under the order of sale, in determining the interest of
Schwenk in the lot, deducted from the value of the
premises as found by them the amount of said judgment,
interest, and costs, together with the taxes against the
lot and the sum due on the $1,500 mortgage, which is
gought to be foreclosed herein. Plaintiff at said fore-
closure sale purchased the premises for the sum of $400,
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subject to said judgment lien, taxes, and the mocirtgage
of $1,500, and is now the owner of the property by virtue
of said purchase. It was upon the foregoing undisputed
facts that the court below entered its decree; and the
single question presented .is whether the placing of the
judzment lien ahead of this mortgage was erroneous.

It is undisputed that the judgment was obtained a long
time prior to the execution of the mortgages, which fact
would have made the judgment the senior lien were it
not that the premises at the date ot the judgment and
at all times since were used aud occupied by the
Schwenks as a homestead. Under the homestead law in
force in this state a judgment iy a lien alone on the
debtor’s interest in lands, impressed with the character
of a homestead, in excess of $2.000. This principle has
been so frequently recognized iL this jurisdiction as not
to require discussion, or the citntion of authorities in its
support. As the interest of the judgment debtor in this
property at no time exceeded waid sum, the judgment in
question never was a valid aad subsisting lien against
the mortgaged premises. The question for determination
is whether, under the facts in this case, plaintiff has the
right to insist that the judgwent is not a lien upon the
property and that the mor¢gage now being foreclosed
is the paramount lien? The principle which must con-
trol the decision has more {han once been announced in-
the adjudications of this enurt, as a brief reference to the
cases will disclose.

In Koch v. Losch, 31 Neh 625, it was held that where,
in making an appraisement of lands at a judicial sale,
the amount of a mortgage is deducted from the true
value of the property, thi purchaser at such sale is not
in a position to thereaftey deny the validity of such mort-
gage. A

In Nye v. Fahrenholz, 49 Neb. 276, it was decided that
where a lien junior to that foreclosed was erroneously,
by the appraisers, trested as a superior lien, and its
amount deducted from the value of the premises in mak-
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ing the appraisement, the purchaser cannot be heard, in
a subsequent suit to foreclose such lien, to assert that it
was junior to that under which he bought.

In Norfolk State Bank v. Schwenk, 51 Neb. 146, Posr,
C. J., in speaking of the sale made under the $225 mort-
gage involved in the case at bar, said: “This judgment
was recognized as a lien prior to the decree under which
the property was sold, and the loan and trust company,
having purchased subject thereto, is presumed to have
assumed the indebtedness-thereby represented.” '

Both mortgages, it is true, were liens upon the prem-
ises therein described paramount to that of the judg-
ment, but, in the proceedings to sell under the decree
based on the smaller mortgage, the amount of the judg-
ment was deducted as a lien, and plaintiff having pur-
chased at such sale, under the authorities cited, it rec-
ognized the judgment as a prior lien. It is conceded by
counsel, in argument, if plaintiff had no claim other than
its sheriff’s deed, and if it was basing its rights on that
conveyance, the decisions referred to would be control-
ling. Itisinsisted, however, that plaintiff is not claiming
anything by virtue of its deed but under the larger mort-
gage; therefore, such mortgage is not rendered subject
to the judgment, on the ground that plaintiff admitted
its smaller mortgage was junior to the judgment. It was
‘admitted on the trial in the court below that plaintiff
is the present owner of the property by virtue of the sher-
iff’s deed, and that both mortgages were given in the
same transaction, and, so far as disclosed, there existed
no priority of liens between the mortgages. Plaintiff,
therefore, having admitted that one of its said liens was
junior to the judgment, it cannot assert the priority of
the lien of the mortgage sought to be foreclosed. The
decree is right and is accordingly

AFFIRMED,
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PICEKLE MARBLE & GraNITE COMPANY V. J. H.
McCLAY ET AL.

FiLED APRIL 21,1898. No. 7988,

Action on Contractor’s Bond for Value of Materials: REVIEW: BRIEFS.
One who furnishes a contractor for the erection of a court house
with materials used in the building may maintain an action for
their value on the contractor’s bond given to the county as se-
curity for the performance of his contract, requiring inter alia the
contractor to satisfy all lawful claims of laborers and material-
men.

ERROR from the district court of Lancaster county.
Tried below before STRODE, J. Reversed.

William Leese and E. E. Brown, for plaintiff in error.
C. A. Atkinson and Walter A. Leese, contra.

NORVAL, J.

William ‘H. B. Stout was awarded the contract for the
erection of a court house for Lancaster county, the con-
tract providing that Stout was, at his own cost and
charges, to provide all labor and materials necessary for
the construction of the building, and that there should
not be any legal or lawful claims against him in any
manner from any source whatever for labor performed -
or materials furnished during the progress of the work.
Stout gave the county a bond, executed by himself as
principal, with J. H. McClay, Louie Meyer, and J. H.
Harley, as sureties, in the sum of §75,000, conditioned as
follows: “That if the said William H. B. Stout shall duly
perform the said contract, with all the conditions of the
plans and specifications. and discharge all of its liabili-
“ties, then this obligation is to be void, otherwise the same
shall be and remain in full force and virtue.” Plaintiff
furnished Stout, under said contract, with certain ma-
terials which were used in the erection of the court house,
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and Stout having failed and refused to pay for the same,
this action was instituted upon said bond to recover the
amount alleged to be due plaintiff on account of the ma-
terials so furnished. The defendant sureties demurred
to the amended petition on the ground that it did not
state a cause of action. The demurrer was sustained and
the action dismissed. This ruling is before us for review.
The question involved is whether the bond in suit in-
ured to the benefit of plaintiff, and can it maintain an
action on the bond for a breach of its conditions by the
principal therein named? The decisions of this court sus-
tain the proposition that these sureties are liable for the
materials furnished by plaintiff which were used by Stout
in the construction of the building. This case is on all
tours with Korsmeyer Plumbing & Heating Co. v. McClay,
43 Neb. 649, which was a suit on the identical bond herein
involved. In that case a general demurrer was sustained
by the trial court to a petition substantially like the one
now before us, but which decision was reversed on re-
view. The following cases sustain the doctrine that one
not a party to a bond may maintain an action thereon
when such bond was executed for his benefit: Sample v.
Hale, 34 Neb. 220; Lyman v. City of Lincoln, 38 Neb. 794;
Kaufmann ». Cooper, 46 Neb. 644; Doll v. Crume, 41 Neb.
655; Hickman v. Layne, 47 Neb. 177; Fitzgerald v. McClay,
47 Neb. 816; Roman v. Gaiser, 53 Neb. 474. .
Counsel for the defendant Harley insisted on the hear-
ing that the judgment below should be affirmed as to
his client, for the reason the brief of plaintiff was not
served upon him within the time prescribed by the rules
of this court. It is true the rule providing for the service
and filing of briefs was violated in this case; yet we are
not willing to affirm by reason thereof, since plaintiff's
brief was served upon all the defendants, and filed
herein, more than two years prior to the submission of
the case for decision. At the hearing, for the first time,
the court’s attention was challenged to the fact that the
brief had been served out of time, and then no motion
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was made to strike the same from the files. Defendant
Harley could not have been in the least prejudiced in
the premises, inasmuch as his counsel had abundant op-
portunity, after the service of the brief of plaintiff, to
have answered it. The judgment is reversed and the

cause remanded.
REVERSED AND REMANDED.

P1ONEER FIRE-PROOF & CoNSTRUCTION COMPANY V.
J. H. McCLAY ET AL.

FrLEp ArriL 21,1898. No. 7981.

Action on Contractor’s Bond: ParTties. One not a party to a con-
tractor’s bond may maintain an action thereon, when such bond
was executed for his benefit.

ERROR from the district court of TLancaster county.
Tried below before STRODE, J. Reversed.

William Leese and E. E. Brown, for plaintiff in error.
O. A. Atkinson and Walter A. Lecse, contra.

NORVAL, J.

This was a suit on a building contractor’s bond. A
general demurrer was sustained to the petition, and the
plaintiff electing to stand on its pleading, the cause was
dismissed.

The decision is controlled by that of Pickle Marble &
Granite Co. v. McClay, 54 Neb. 661. For the reason given
in the opinion filed therein, the judgment of the district
court is reversed and the cause remanded for further

proceedings.
REVERSED AND REMANDED.
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CHARLES LEPIN V. GEORGE E. CooN, SHERIFF.
FILED APRIL 21,1898. No. 7925,

1. Chattel Mortgages: SALES BY MORTGAGOR: Fraup. Where the
mor.gagor ¢f a stock of merchandise remains in possession thereof
and continues to sell the same in the usual course of business
pursuant to agreement with the mortgagee that he will apply the
proceeds of all sales upon the debt secured by the mortgage, the
court cannot pronounce the tramsaction fraudulent as a matter of
law.

2. H : : QUESTION FOR JUurY: INSTRUCTIONS. And an
instruction, in such case, which withdraws from the consideration
of the jury the question of whether the transaction was an honest
or fraudulent one is prejudicially erroneous.

- : H : The vital question in such case is

the intent with which the sale of the stock was authorized or
permitted, and when that does not appear on the face of the mort-
gage, it is always a quesfion of fact to be determined by the jury
from a consideration of the entire evidence.

ERROR from the district court of Webster county.
Tried below before BrAiL, J. Reversed. ‘

A. M. Walters, for plaintiff in error.
A. H. Boicen, contra.

SuLLivay, J.

On August 21, 1893, Schumann, being engaged in the
retail liquor business at Blue Hill, in this state, executed
to Charles Lepin a chattel mortgage covering his saloon
fixtures and his stock of whiskies, wines, and cigars. The
mortgage was filed in the office of the county clerk and
the mortgagor thereafter remained in possession of the
saloon and continued to sell the mortgaged property in
the usual course of the retail trade. While so engaged,
Coon, as sheriff of Webster county, and acting under
orders of attachment issued in actions commenced by
other creditors of Schumann, seized the property and
took it into his possession. Thereupon, Lepin, by an aec-

©
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tion of replevin, asserted his rights under the chattel
mortgage. A trial in the district court resulted in a ver-
dict and judgment for the sheriff.

The petition in error filed by the plaintiff presents to
this court for determination the correctness of two in-
structions given by the trial court at defendant’s request.
These instructions are as follows:

“1. If you find from the evidence that the plaintiff
knowingly permitted the mortgagor to use the property
covered by the mortgage to the plaintiff as his own, sell-
ing the same in the usual course of trade, as his own,
after said mortgage was given, then and in that case said
mortgage was void as against the creditors of said mort-
gagor, Schumann, and you will find for the defendant.”

“3. The jury are instructed that a mortgage upon a
stock of goods, where the mortgagor continues in pos-
session and disposes of the same in the usual and ordi-
nary course of trade, is void as against the creditors of
said mortgagor. Hence, if you find from the evidence that

"after Schumann executed the mortgage upon his saloon
fixtures and stock, the plaintiff permitted him to continue
the business of retail dealer in intoxicating liquors in
the same place, with the same goods, and with and under
the same license, you will find for the defendant, provid-
ing you first find that E. F. Hartwig, in whose behalf the
defendant held said goods by attachment, was a creditor
of said Schumann, mortgagor.”

The mortgage itself conferred no authority on the
mortgagee to sell the stock or any part of it in the usual
course of business, but there was an agreement outside
of the mortgage providing that it might be done. There
is evidence in the record tending to show that the ar-
rangement between the parties was that Schumann
should continue to conduct his business in the usual
way; that he should dispose of the mortgaged stock at
retail and apply the proceeds, as it should be received,
to the payment of defendant’s claim against him. There
is also evidence tending to prove that this arrangement
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had been carried out in good faith. By the instructions
in question the jury were told that if Schumann used
and sold the stock as his own, and did so with defendant’s
permission, the mortgage was void as against Schu-
mann’s creditors. The facts to which the court thus
directed the attention of the jury were evidence of fraud,
but they were not conclusive. It was the function of the
jury to determine whether the mortgage was a fraudu-
lent or an honest one, and in reaching a conclusion upon
that question it was their duty to take into account every
fact disclosed by the evidence bearing upon the intent
and motives of the parties. The intent with which the
sale of the stock was authorized or permitted was the
vital question to be decided. It was a question of fact
and not of law. It was to be ascertained from a con-
sideration of the whole evidence and not from a part of it
merely. The court should have told the jury that plain-
tiff’s consent to the sale of the stock would not vitiate
the mortgage if his purpose was thereby to secure pay-
ment of his own claim and not to hinder, delay, or de-
fraud other creditors in the collection of their demands.
Permission to sell did not per se render the mortgage
fraudulent and void. (Twrner v. Killian, 12 Neb. 580;
Robinson v. Elliott, 22 Wall. [U. 8.7 513; Klein v. Katzen-
herger, 20 O. St. 110; Brackett v. Harvey, 91 N. Y. 214.)
The instructions complained of were, therefore, errone-
ous and plainly prejudicial to the rights of the plaintiff.
The judgment is reversed and the cause remanded for
further proceedings.
REVERSED AND REMANDED..

L 4
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IN rBE WILLIAM C. REAM.
FILED APRIL 21,1898. No. 9932,

1. Habeas Corpus: IRREGULARITIES IN TRIAL oF ACCUSED. Mere er-
rors or irregularities in the proceedings or judgment of a court
in a criminal case will not be examined or inquired into on an
application for a writ of habeas corpus.

. Varmity oF ConvicTion: CRIMINAL Law. If the
court has jurisdiction of the person’of the accused and of the
crime charged and does not exceed its lawful authority in pass-
ing sentence, its judgment is not void, whatever errors may have
occurred during the trial.

2

ORIGINAL application for writ of habeas corpus. Writ
denied. :

H. H. Bowes, for petitioner.

C. J. Smyth, Attorney General, and Ed P. Smith, Deputy
Attorney General, for the state.

SULLIVAN, J.

This is an application by William C. Ream, to this
court in the exercise of its original jurisdiction, for a writ
of habeas corpus directed to the warden of the peniten-
tiary, in whose custody the petitioner is held under a sen-
tence pronounced against him by the district court. Ac-
companying the petition is an agreed statement of facts,
from which it appears that the crime of which Ream. was
convicted and for which he is now imprisoned was set
forth in the information in the following language: “Said
county attorney for the third count of this information
further gives the court to understand and be informed
that said William Ream, at the time and place mentioned
in the first count of this information, being on or about
the 12th day of May, A. D. 1896, in the county of Thurs-
ton and state of Nebraska aforesaid, then and there being,
did then and there willfully, feloniously. and unlawful'-
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buy and receive said twenty-three steers of the value of
the sum of five hundred dollars, and said two cows of
the value of forty dollars, being the property of said
Swan Olson, which had then and there been stolen, he,
the said William Ream, then and there well knowing the
same to have Been so stolen, with the intent thereby of
him, the said William Ream, by such receiving and buy-
ing to defraud the owner thereof, said Swan Olson,
contrary to the statute in such case made and provided
and against the peace and dignity of the people of the
state of Nebraska.” The contention of the petitioner is
that he was prosecuted, convicted, and sentenced under
an act of the legislature of 1895, entitled “Amn act to
punish cattle stealing and to punish persons receiving
or buying stolen cattle and to punish all persons harbor-
ing or concealing cattle thieves,” and that such act did
not pass both branches of the legislature and never be-
came a law. A decision of the question thus raised is not
essential to a proper disposition of this case and we do
not now decide it. Conceding the position of the peti-
tioner to be correct, it does not follow that he is unlaw-
fully imprisoned and therefore entitled to be discharged.
Section 116 of the Criminal Code has been in force since
1873 and is as follows: “If any person shall receive or
buy any goods or chattels [of] the value of thirty-five
dollars or upwards, that shall be stolen or taken by rob-
bers, with intent to defraud the owner, or shall harbor
or conceal any robber or thief guilty of felony knowing
him or ber to be such, every person so offending shall be
imprisoned in the penitentiary not more than seven
years, nor less than one.” The third count of the in-
formation distinctly charged the petitioner with a viola-
tion of this section, the jury declared him guilty, and the
court sentenced him to imprisonment in the penitentiary
for a period of six and one-half years. So it cleéarly ap-
pears that Ream is in the custody of the respondent: by
virtue of a judgment rendered by the district court in
the exercise of its nundoubted jurisdiction. If error was
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committed at the trial it cannot be reviewed or corrected
in this proceeding. It is a fundamental principle that
errors or irregularities, not jurisdictional, will not be
examined or inquired into on habeas corpus. The writ
cannot be converted into a writ of error. (Ewx parte Parks,
93 U. 8. 18; Ex parte Yarbrough, 110 U. 8. 651; In re Betts,
36 Neb. 282; In re Havlik, 45 Neb. 747; In re McVey, 50
Neb. 481.) If the court has jurisdiction of the person of
the accused and of the crime charged in the information
and does not exceed its lawful authority in passing sen-
tence, its judgment is not void whatever errors may have
preceded the rendition thereof. (Hz parte Siebold, 100 ©.
S. 871; Ex parte Watkins, 3 Peters [U. 8.] 193.) The in-
formation charged Ream with the commission of a crime.
The court had jurisdiction of that crime and of the pris-
oner who was brought before it. The sentence pro-
nounced was based on a verdict of conviction, was within
the limits fixed by the statute, and, not having been set
aside in a direct proceeding, must now be enforced. That
the prosecution may have been instituted and carried
forward and sentence passed with reference to a void
enactment and in ignorance of the existence of section
116 aforesaid would not at all affect the question. The
validity of. judicial orders and judgments does not de-
pend upon the reason for the court’s action, but upon the
possession by it of lawful authority to hear and determine
the matter before it. The writ is
DENIED.

J. L. STEVENS & CoMPANY V. RILEY KIRK.
FILED APRIL 21,1898. No. 8041.

Conflicting Evidence: Review. A verdict found upon substantially
conflicting evidence will not be disturbed in this court.

ERROR from the district court of Pierce county. Tried
below before RoBixsox, J.  Affirmed.



670 NEBRASKA REPORTS. [Vou. 54

Murphy v. Gunn.

H. Z. Wedgwood and W. W. Quivey, for plaintiffs in
€rror.

0. J. Frost and Robertson & Wigton, contra.

SuLLivax, J.

The plaintiffs, who are real estate brokers, brought
this action in the district court for Pierce county to re-
cover $175 claimed to be due them as a commission for
negotiating a sale of defendant’s farm. The issues formed
were tried to a jury, who found in favor of the defendant.
The trial court approved the finding and rendered judg-
ment accordingly. By this proceeding in error a reversal
of the judgment is sought on the ground that the verdict
does not rest upon sufficient evidence. Nothing would
be gained by an extended review of the evidence. We
have given it a careful examination and see no reason to
find fault with the conclusion of the jury. The judgment
is right and is

AFFIRMED.

GEORGE M. MURPHY, APPELLEE, V. EFFIE M. GUNN,
APPELLANT, ET AL,

FIiLED APRIL 21,1898. No. 9264.

3. Judicial Sale: APrPRAISEMENT: CONFIRMATION: REVIEW. On the
hearing of a motion to confirm a sale of real estate it appeared
that the value of the land as fixed by the appraisers was $2,000.
Four witnesses for plaintiff estimated the value at $1,300. One
witness for defendant estimated the value at $2,700 and the other
at $2,400. A decision of the trial court sustaining the appraise-
ment was not erroneous.

2. ! OBJECTIONS TO CONFIRMATION, Objections to the confirma-
tion of a sale must specifically indicate the irregularity com-
plained of. Failing to do this they will be disregarded.

3. : TrME. When it is claimed that the time limited to

show cause against confirmation of a judicial sale is too short, the
defendant should apply to the court for additional time and, if
neceszary, accompany his application with a proper showing,
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APPEAL from the district court of Saline county.
Heard below before HASTINGS, J. Affirmed.

Joshua Palmer, for appellant.
F. 1. Foss and Norman Jackson, contra.

SULLIVAN, J.

This case is here on appeal from an order of the district
court of Saline county confirming a sale of real estate
made pursuant to a decree of foreclosure. After the prop-
erty was appraised, and before the sale, the appellant,
Effie M. Gunn, filed the following objections to the ap-
praisement: “Now comes Effie M. Gunn, one of the above
named defendants, and objects to the confirmation and
sale of the property in the above entitled action for the
following reasons: (1.) The appraisers were not resident
freeholders. (2.) The appraisers did not view the prop-
erty. (3.) The property was appraised at less than its
cash value. (4.) The property is worth more than it was
appraised at. (5.) The appraisement and notice of sale
were irregular, and not according to law. (6.) The sheriff
did not appraise said property according to law.” These
objections were considered in connection with the motion
for confirmation and were overruled. The first two are
unsupported by any evidence and are completely refuted
by the recitals in the return of the sheriff, from which it
appears that the appraisers were resident freeholders of
Saline county and that the appraisement was made upon
actual view of the premises. The third and fourth ob-
jections call in question merely the correctness of the
conclusion reached by the appraisers in regard to the
value of the land. The appraisers fixed its value at
$2,000. TFour witnesses for the plaintiff estimated its
market value at $1,800. One witness for the defendant
swore it was worth $2,700, and apother that its cash
value was $2,400. On this evidence the ruling of the trial
court sustaining the appraisement was correct. The fifth
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and sixth objections are too indefinite to invite attention.
They do not point out wherein the notice and sale were
irregular nor in what respect the appraisement failed to
meet the requirements of the law. The rule is well set-
tled in this state that objections of this character must
specifically indicate the irregularity complained of. Fail-
ing to do this they will be disregarded. (Johnson v. Bemis,
7 Neb. 224; Hooper v. Castelter, 45 Neb. 67; Ecklund v.
Willis, 44 Neb. 129.)

Appellant finally insists that she was not afforded a
sufficient opportunity to prepare for the hearing on the
motion to confirm the sale. This contention is grounded
on the fact that the order to show cause against con-
firmation was made on the morning of March 26, and the
motion to confirm was submitted and decided on the af-
ternoon of the same day. On this point it is only neces-
sary to say that if appellant needed more time for prepa-
ration, a seasonable application to the district court,
accompanied by a proper showing, would, undouktedly,
have secured it. If she went into the contest unprepared,
the fault was hers alone. The court was not advised of
her lack of preparation. Wherefore the order appealed
from is

AFFIRMED.

LINCOLN STREET RAILWAY COMPANY V. MARY J.
McCLELLAN.

FiLED APRIL 21,1898. No. 7974.

1. Street Railways: INJURY TO PASSENGER: CONTRIBUTORY NEGLI-
GENCE. One canmot recover for an injury received while a passen-
ger on a street railway if the accident from which the injury re-
sulted was due in part to his own want of ordinary care,

: : And in an action to recover damages in such
case an instruction which informs the jury that, the injuries being
shown, the carrier, to escape liability, must prove that the pas-
senger was guilty of gross contributory negligence is erroneous.

3. ——: NEGLIGENCE. Street railways are common carriers of pas-
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gengers and as such are required to exercise the utmost s kill, dili-
gence, and foresight, consistent with the business in which they
are engaged, for the safety of their patrons; and they are liable
for the slightest negligence.

4. : BURDEXN oF Proor. In an action for damages for an
Injury received while being transported by a common carrier, the
injury being shown, the burden of proof is upon the carrier to
show that it was in nowise at fault.

6. : CoMMON CARRIERS: STATUTES. Section 3, article 1.

chapter 72, Compiled Statutes 1897, providing that “Every railroad
company as aforesaid, shall be liable for all damages inflicted
upon the person of passengers while being transported over its
road, except in cases where the injury done arises from the crimi-
nal negligence of the person injured,” etc., has no application to
street railways.

Error from the district court of Lancaster county.
Tried below before TIBBETS, J Reversed.

Ames & Pcttis and William G. Clark, for plaintiff in
error.

Clark & Allen, contra.

STLLIVAYN, J.

The plaintiff Mary J. McClellan was injured while a
passenger on one of the cars of the defendant, the Lin-
coln Street Railway Company, on June 21, 1892, Claim-
1ng ‘her injury was caused by the negligence of defend-
ant’s servants, she brought this action in the district
court of Lancaster county and recovered a verdict and
Judgment for $1,125. The answer of the defendant was a
general denial, coupled with an allegation of contribu-
tory negligence. The court instructed the jury as fol-
lows:

“3. When it once appears from the evidence that the
plaintiff was injured while a passenger upon defendant’s
street car, then the burden is upon the defendant to show
by a preponderance of the evidence that such injury was
not caused by any negligence upon its part, and that
plaintiff herself contributed to the injury by her own
gross negligence, unless it should appear in establishing

47



674 NEBRASKA REPORTS. [VoL. 54

Lincoln Street R. Co. v. McClellan.

plaintiff’s own case that the injury was caused by causes
beyond the control of defendant or contributed to by
plaintiff’s own gross negligence.”

“6. It was the duty of the plaintiff when entering the
car of the defendant to exercise reasonable and ordinary
care in discovering the opening in the floor of the car and
avoiding the same; and if you find from the evidence
that plaintiff failed to do so, then it is a proper matter
for you to consider in determining whether or not the
plaintiff was guilty of gross negligence that contributed
to the accident complained of. And if you find from the
evidence that plaintiff, by her own gross, careless, and
negligent acts, contributed to the injury complained of,
then she cannot recover even though you should conclude
from the evidence that the plaintiff was negligent as
charged.”

By these instructions the jury were told that if the ac-
cident was proven the defendant would be liable, unless
it established by a preponderance of the evidence that it
was not itself at fault and that the plaintiff’'s own gross
negligence contributed to her injury. It is settled by the
decisions of this court that street railway companies are
common carriers of passengers. (Spellman wv. Lincoln
Rapid Transit Co., 36 Neb. 890; Pray v. Omahe Street R.
Co., 44 Neb. 167; East Omaha Strect R. Co. v. Godola, 50
Neb. 906.) As such they are bound to exercise for the
safety of their patrons more than ordinary care. They
are required to exercise the utmost skill, diligence, and
foresight consistent with the business in which they are
engaged, and are liable for the slightest negligence. This
is the liability imposed by the common law on all carriers
of passengers for hire. (Spellman v. Lincoln Rapid Transit
Co., supra; Topeka City R. Co. v. Higgs, 38 Kan. 375;
Meier v Pennsylvania R. Co., 64 Pa. St. 225; Indianapolis
& S. L. R. Co. v. Horst, 93 U. 8. 291.) The law presumes
that one injured while being transported by a common
carrier was injured in consequence of the latter’s negli-
cence; and to escape liability it must show that it has
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discharged the full measure of its legal duty and was in
nowise to blame for the accident. It need not, however,
under the rules of the common law, acquit itself of all
blame and in addition thereto convict the plaintiff of gross
contributory negligence. This counsel for plaintiff seem
to concede, but they contend that the provisions of section
3, article 1, chapter 72, Compiled Statutes 1897, are appli-
cable to street railway companies, and, therefore, the
rule stated in the foregoing instructions is correct. The
section referred to is as follows: “Every railroad com-
pany, as aforesaid, shall be liable for all damages in-
flicted upon the person of passengers while being trans-
ported over its road, except in cases where the injury
done arises from the criminal negligence of the person
injured, or when the injury complained of shall be the
violation of some express rule or regulation of said road
actually brought to his or her notice.” The act of which
this section is a part was passed in 1867 and contained
five sections. The first imposes on railroad corporations
a duty to erect and maintain fences along their lines for
the protection of domestic animals. The second relates
to the liability resulting from a failure to comply with
the first. The fourth provides the manner in which sum-
mons may be served on railroad companies, and the fifth
forbids them from limiting their liability as common
carriers without express notice. There is nothing what-
ever in the title or body of the act which indicates a leg-
islative intent to make its provisions, or any of them,
applicable to street railways. When this law was en-
acted there was neither occasion nor demand for legis-
lation of this character in the interests of tramway
passengers. The means then employed for their trans-
portation was the old-fashioned lagging horse car, in
which the transit was not only safe but peculiarly free
from every suggestion of peril. Cable traction had not
yet come into use, and electricity as a propulsive power
was not even within the dreams of legislative philosophy,
and had no existence anywhere save, perhaps, as a dim
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possibility in the minds of some ardent theorists. In the
common understanding, a railroad and a street railway
have always been separate and distinct things. One is
a graded road over which heavy cars, running on iron
or steel tracks and usually propelled by steam, carry
passengers, freight, and baggage, while the other is ex-
clusively employed for the transportation of passengers
in cities and is so constructed as to interfere but little
with ordinary traffic. (Elliott, Roads & Streets, 557; Funk
v. St. Paul City R. Co., 61 Minn. 435, 63 N. W. Rep. 1099;
Lowisville & P. R. Co. v. Louisville City R. Co., 2 Duv. [Ky.]
175.) 1In the case last mentioned it is said: “A ‘railroad’
and a ‘street railroad,” or way, are, in both their tech-
nical and popular import, as distinct and different as
‘a road’ and ‘a street’ or as ‘a bridge’ and ‘a railroad
bridge’” And in Blozham v. Consumers’ Electric Light
& Strect R. Oo., 36 Fla. 519, the court say: “The word ‘rail-
road,” as generally used, applies to commercial railways
engaged in the transportation of freight and passengers
for long distances, and, as a general rule, having steam
engines for motive power, and making stops at regular
stations for the receipt and discharge of freight and pas-
sengers. The term ‘street railroad’ apphes only to such
roads, the rails of which are laid to conform to the grade
and surface of the street, and which is otherwise con-
structed so that the public are not excluded from the
street as a public highway, which runs at a moderate
rate of speed compared with commercial railroads, which
carries no freight, but only passengers from one part of
a thickly populated district to another in a town or city
and its suburbs, and for that purpose runs its cars at
short intervals, stopping at street crossings or other
places irregularly, as the convenience of its patrons may
require, for the receipt and discharge of its passengers.”
In the decisions of this court above cited the duty of
street railway companies to their patrons is declared to
be only commensurate with that imposed by the com-
mon law on common carriers of passengers. But railroad
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companies, it has been held, are absolutely liable for in-
juries to a passenger resulting from the operation or
management of their trains, unless they can show that
the gross negligence of such passenger or the violation
by him of some known rule or regulation of the company
was the cause of the injury. (Union P. R. Co. v. Porter,
38 Neb. 226; Missouri P. R. Co. v. Baier, 37 Neb. 235;
Chicugo, B. & Q. R. Co. v. Landauer, 39 Neb. 803; Fremont,
E.& M. V. R. Co. v. French, 48 Neb. 638.) In other words,
it has been distinctly settled by our own decisions that
the liability of one is that of an insurer, while the other
is only answerable for the failure to exercise the highest
degree of care. The difference in the liability of the two
kinds of carriers results from the fact that one is affected
by the statute in question and the other is not. It fol-
lows from these considerations that the instruction re-
quiring the defendant to prove gross negligence on the
part of the plaintiff as an essential element of its defense
to the action was erroneous. It is argued, however, that
if this was error it was error without prejudice, be-
cause the sixth instruction defines gross negligence to be
a want of ordinary care. We do not so understand it.
The meaning of the instruction plainly is that if the
plaintiff did not exercise reasonable and ordinary care
in discovering the opening in the floor of the car and
avoiding it, the jury should take that fact into account in
determining whether she was guilty of gross negli-
gence; in other words, the doctrine of the instruction is
that want of ordinary care is evidence tending to prove
gross negligence. For the error committed in submitting
to the jury the instructions quoted the judgment must be
reversed and the cause remanded for further proceedings.

REVERSED AND REMANDED.
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MARY ANDRESEN, ADMINISTRATRIX OF THE ESTATE OF
DorA WITTE, V. JOHN L. CARSON.

FILED APRIL 21,1898. No. 7652.

1, Judgment by Agreement: APPEAL. Where the record of a judg-
ment, at the time of an appeal taken therefrom, recited that it
had been rendered upon the consideration of agreement of parties,
the appeal was unavailing and, on motion of appellee, was prop-
erly dismissed.

2. Amendment of Record After Appeal. After an appeal perfected,
an amendment of the record of the judgment appealed from to
show certain facts and a subsequent amendment whereby such
facts were eliminated from the record, leld to have accomplished
nothing by way of amendment.

3. Journal Entry: AppEAL. The mere fact that in a journal entry a
motion sustained was described as “a motion to dismiss an appeal
because not taken in time” held not sufficient to prevent the ap-
pellate court from considering whether or not the ruling on said
motion was proper, in view of grounds urged therein, but not re-
cited in said journal entry.

REHEARING of case reported in 53 Neb. 136. Judgment
below affirmed.

Bochmer & Rummons and W. B. Stewart, for plaintiff in
erTor.

J. H. Broady, contra.

Ryan, C.

In this case there has been an order of reversal on a
memorandum opinion filed December 21, 1897 (53 Neb.
136). On motion a rehearing was allowed and the case
has been again submitted for our determination.

The transcript shows that, as against the estate of
Dora Witte, the following proceedings were had in the
county court of Lancaster county on December 4, 1893:
“The claim of John L. Carson filed August 29, 1893, is
taken up. J.H. Broady appears as attorney for claimant.
Upon consideration of the agreement of parties the court
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finds that Dora Witte executed a note to L. Meyer for
$7,000 on June 21, 1892; that the same was assigned
before maturity to John L. Carson; that said estate is
indebted to said claimant in the sum of seven thousand
three hundred twenty and 33-100 dollars ($7,320.33) as
principal and interest on said note to date. Wherefore
said claim is allowed for the sum of $7,320.33, with inter-
est thereon from date until paid.” A transcript of the
above record was duly filed in the district court of Lan-
caster county January 4, 1804. This was not within
thirty days from the allowance of the claim, which was
December 4, 1893. But it is now insisted that the admin-
istratrix, not being required to give bond, could appeal
by giving notice of such appeal within thirty days from
the date of the allowance of the claim, and that, as such
a notice was given December 30, 1893, the time for filing
the transcript in the district court did not expire before
January 13, 1894, because the statute gives ten days to
the county court to prepare and file the transcript after
due notice of appeal. This contention will be conceded
for the purposes of this case, and from this concession it
results that the appeal must be treated as having been
taken on December 30, 1893, the date of notice thereof.

On January 3, 1894, a motion was made by the repre-
sentative of the estate of Dora Witte to amend the above
record of the county court, and on the same day this
motion was sustained. The effect of this amendment
was that the amended record recited that the hearing
of the claim of December 4, 1893, had been on the answer
filed by the administratrix and “upon the evidence intro-
duced.” On February 20, 1894, this amendment, upon
motion of Carson, was set aside, so that the record of the
county court is in the same form that it was when, as
we have conceded for the purposes of this case, the ap-
peal was taken. It is very obvious that if one of the
amendments made after appeal is good the other is
equally so. Neither of them can, therefore, be con-
sidered, and we are required to determine this case as
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though no amendment of the record in the county court
was ever attempted.

A judgment on the agreement of parties thereto is
binding and will not be reversed on appeal. (Ellis v.
Karl, 7 Neb. 381; Chamberlain v. Brown, 25 Neb. 434;
Norwegian Plow Co. v. Bollman, 47 Neb. 186; Weander .
Johnson, 42 Neb. 117.) Against the application of the
rule just invoked plaintiff in error urges upon our con-
sideration a portion of the language of the order of the
district court of Lancaster county, which order is as-
sailed by these proceedings. This portion of said order
is as follows: “This cause now comes on to be heard
upon the motion of the plaintiff to dismiss the appeal in
this case for the reason that the said appeal was not
taken within the time prescribed by law, and is submitted
to the court, on due consideration whereof the court
doth sustain said motion.” It is argued with reference
to this language that the motion was sustained by the
district court solely because the appeal was not taken
in time. Even if this theory was correct the result con-
tended for might not necessarily follow; but we cannot
consider this question, for it is mot presented. In the
_ Petition in error the recitation with regard to the appeal
not being taken in time was described as a finding. The
order sought to. be reviewed, and specifically complained
of in said petition in error, was that dismissing the ap-
peal from the county court. The motion sustained is.
in the record and best speaks for itself. The reference
to it in the journal entry, in the attempt to summarize ity
objects, was futile, in so far as the effect of such an at-
tempt ignored the contents of the motion itself. The-
identification could just as properly have been attempted
by a reference to the date of its filing, and yet a mistake
in giving the date of filing could not eliminate a portion
of the motion. It might lead to confusion as to what
particular motion was under consideration, but that
question does not arise, for it is conceded that the motion
passed on is the one found in the record in this court.
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One of the grounds of this motion was stated in this
language:

“2. The transcript from the county court shows that
the judgment sought to be appealed from was a judg-
ment by agreement of parties, and that the claim of John
L. Carson, appellee, was allowed by agreement of partics.
®# ® * for which reason the case is not appealable.”

This ground was well taken on the theory of plaintiff
in error as to the date of the appeal from the county
court, as we have already seen, and the order of the dis-
trict court on this motion is accordingly

AFFIRMED.

ALBION NATIONAL BANK V. GEORGE M. MONTGOMERY
ET AL.

FILED AvprIL 21,1898. No. 8009.

1. National Banks: Usury. The inhibition contained in section 5197,
Revised Statutes U. S., is general and forbids the taking of usuri-
ous interest by a national bank from an artificial as well as from
a natural person.

2. Statutes: CONSTRUCTION: PENALTIES. A statutory enactment which
provides by whom, and under what procedure, a penalty previ-
ously created may be recovered is not a penal statute, and there
exists no reason for a requirement that it be strictly construed.

8. National Banks: ActioN FOR UsURY: PARTIES. The right to recover
double the amount of usury paid to a national banking association
is, by section 5198, Revised Statutes U. S., conferred as well upon
artificial as upon natural persons.

ERROR from the district court of Boone county. Tried
below before THOMPSON, J. Affirmed. '

J. A. Price, for plaintiff in error.
H. C. Vail and Montgomery & Hell, contra.

RYAN, C.
In this case there was a judgment on a verdict against
the Albion National Bank in the sum of $560.60. In the
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petition there were twenty-two causes of action, which
were tried, and each of these was for double the amount
of interest paid to the bank in excess of ten per cent per
annum. The errors assigned in the motion for a new
trial were as follows:

“1. The verdict is not sustained by sufficient evidence.

“2. The verdict is contrary to law.

“3. Errors of law occurring at the trial duly excepted
to.

“4, The verdict is contrary to the instruction asked by
defendant.

“5. The court erred in giving the instruction given by
the court on its own motion.”

Considering these in the inverse order of the statement
of them, it is sufficient to say as to the final assignment
that we cannot consider it, for it is directed to a single
instruction in a class of which there were nine.

The instruction asked by defendant was to the effect
that the taking of unlawful interest must have been done
“knowingly.” This assignment, therefore, is in effect
that there was no evidence to sustain the contention that
the usurious interest was intentionally exacted. Mr.
Montgomery testified that interest was paid, as agreed
with the bank, at the rate of one per cent per month.
He likewise testified as to several payments of usurious
interest that they were knowingly received by the bank.
Aside from this, his description of the uniform rates at
which interest was paid to the bank sufficiently war-
ranted the jury in finding that this uniformity was not
attributable to either accident or mistake on the part
of its officers.

The assignment of “errors of law occurring at the trial
duly excepted to” is not sufficiently definite to challenge
attention to any particular part of the trial, and for en-
lightenment on this subject we must resort to the peti-
tion in error, in which we find that the particular error
assigned as having occurred on the trial was the over-
ruling of an objection to the introduction of any evidence
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against the bank for the reason that the federal statute,
by virtue of the provisions of which this suit was brought,
authorized a person, but not a partnership, to maintain
such an action. Section 5197 of the Revised Statutes of
the United States authorizes the taking of interest al-
lowed by the laws of the state or territory wherein a
national bank is located, but forbids taking interest in
excess of such rate. In the section immediately follow-
ing that above referred to there are the following pro-
visions: “In case the greater rate of interest has been
paid, the person by whom it has been paid, or his legal
representatives, may recover back, in an action in the
nature of an action of debt, twice the amount of the
interest thus paid from the association taking or receiv-
ing-the same.” It is argued that the statute under con-
sideration is penal in its nature; that it therefore should
receive a strict construction; from which predicates it
would of necessity result that only a natural person
could sue for the recovery of usurious interest. It is
observable that section 5197, with respect to the exaction
of usury, is general in its provisions and is applicable to
all national banking associations. The rule that penal
statutes must be strictly construed has mo application
to this inhibition, for national banks are forbidden to
collect interest in excess of the legal rate from either an
artificial or a natural person. The provisions quoted
from section 5198 apply to a national bank only when it
has already violated the provisions of the preceding sec-
tion, and even then it prescribes how a penalty, for which
it has rendered itself civilly liable, may be recovered.
We have been cited to no adjudicated case holding that
under such circumstances, where a statute provides that
a suit may be brought for a statutory penalty by a person,
the plaintiff must of necessity be a natural person. On
the other hand, we have found that the cases cited by the
defendant in error sustain his contention that the per-
gon contemplated may be artificial as well as natural.
(United States v. Amedy, 11 Wheat. [U. 8.] 391; Commer-’
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cial Bank of Manchester v. Nolan, 7 How. [Miss.] 508;
Grand Gulf Bank v. Archer, 8 8. & M. [Miss.] 151; United
States v. McGinnis, 1 Abb. [U. 8.] 120; Dickie v. Boston
& 4. R. Co., 131 Mass. 516; Brookhouse v. Union R. Co.,
132 Mass. 178.) By an independent search we have found
no reason for doubting the correctness of the position
sustained by the cases just cited, and we therefore con-
clude that the above quoted provisions of the federal
statute are as available to a partnership as to a natural
person.

Incidentally this disposes of the assignment that the
verdict was contrary to law; and, with respect to the as-
signment that the verdict was not sustained by sufficient
evidence, it would be unprofitable to state it in detail.
We therefore content ourselves with the general obser-
vation that this position is not well taken.

The judgment of the district court is accordingly

AFFIRMED.

Louis MEXDELSSOHN, APPELLEE, V. WILLIAM H. CHRISTIE
ET AL., APPELLEES, IMPLEADED WITH BRAD D.
SLAUGHTER, APPELLANT.

FILED APRIL 21,1898. No. 8007.

Mortgages: FORECLOSURE: DEFICIENCY JUDGMENT: EVIDENCE. The
evidence in this case examined, and found insufficient to sustain
the judgment of the district court.

APPEAL from the district court of Douglas county.
Tried below before DUFFIE, J. Reversed. .

L. H. Kent, for appellant.
Kennedy & Learned and C. W. Young, contra.

Ryan, C.
The record submitted in this case begins with a decree
“entered in the district court of Douglas county for the
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foreclosure of two mortgages made by William H. Chris-
tie and -Sarah M. Christie, each securing payment of a
promissory note for $5,000. The property by this decree
required to be sold was lots 8 and 9, block 16, in Kountze
Place, an addition to the city of Omaha. Brad D.
Slaughter was a defendant in this action, and in the
decree aforesaid it was found that about April 15, 1894,
he, the said Slaughter, for a good and sufficient con-
sideration, had assumed and agreed to pay the amounts
secured by said mortgages. This decree was entered Oc-
tober 24, 1894. At the same term of court, and after
the entry of said decree, the record recites that this cause
came on to be heard on the application of Brad D.
Slaughter to modify the decree in so far as it had found
him personally liable for the mortgage debt, and there-
upon it was ordered that the finding of such personal
liability should be stricken from said decree.” IFollowing '
the above order there was in the journal entry this lan-
guage: “It is further ordered and decreed that the ques-
tion of the liability of the defendant Brad D. Slaughter
for said debt be reserved and held for decision on such
evidence as may be presented by the parties upon a mo-
tion for a deficiency judgment herein.” After the above
modification of the terms of the decree there was issued
an order of sale, under which the mortgaged property
was sold. After confirmation of the sale there was filed a
motion for a deficiency judgment against William H.
Christie, Sarah M. Christie, and Brad D. Slaughter in
the sum of $4,081, the amount of the mortgage debt not
satisfied by the sale previously confirmed. Upon a hear-
ing of this motion there was an order sustaining it, and,
on a finding that Brad D. Slaughter had assumed the
payment of said debt, there was a judgment against him
for the amount of the deficiency above recited, with in-
terest thereon. The appeal of Brad D. Slaughter is from
this deficiency judgment against him.

The appellee Mendelssohn in the first place contends
that there can be no review of the correctness of the judg-
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ment appealed from because the record recites that the
deficiency judgment was rendered upon consideration
of the pleadings and the evidence in the case, and as there
is in this record no transcript of the pleadings, it is ar-
gued that it is presumable that in the petition or cross-
petition in the district court there may have been an
averment that defendant Slaughter had assumed pay-
ment, and that by his failure to controvert this allega-
tion its truth was admitted. To this contention it is
proper to answer that we do not feel justified in presum-
ing that there may have been in the petition or cross-
petition the averments indicated, in view of the fact
that after findings in the decree consistent with this as-
sumption these findings, on the simple suggestion of
Slaughter, were stricken out and it was thereupon ex-
pressly ordered that the question of Slaughter's liability
should be determined on the motion for a deficiency judg-
ment against him when it afterwards should be filed.
Again the default of Slaughter did not admit any defi-
' nite amount to be due from him. (Code of Civil Procedure,
sec. 134; Campbell v. Brosius, 36 Neb. 792.) By these
considerations it is rendered necessary to consider the
evidence contained in the bill of exceptions in determin-
ing whether or not Slaughter was properly held person-
ally liable,

In the deed whereby William H. Christie and wife
conveyed lots 8 and 9, in block 16, Kountze Place, to
Brad D. Slaughter it was recited that the convevance
was subject to the mortgages above referred to, and these
mortgages were excepted from the covenant against in-
cumbrances. This deed was dated April 18, 1891. It
was preceded by a written agreement of date April 15,
1891, whereby the terms on which the conveyance to be
made from Christie and his wife to Slaughter were de-
fined between said Christie and said Slaughter. By
this agreement an exchange of real property was pro-
vided for in effect as follows: Lots 8 and 9 aforesaid,
owned by Christie, were valued at $12,500 and were to be
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conveyed to Slaughter free from incumbrance except the
above mortgages for security of $10,000, and even of
this $10,000 Slaughter was required to pay $1,000. This
$1,000, it seems from the evidence, he at once paid. All
other liens than the balance of $9,000 on lots 8 and 9
were to be paid by Christie. In consideration of the
above conveyance to him Slaughter agreed to convey to
Christie lot 4, block 34, in Kountze Place, at a valuation
of $6,500, subject to installments of unpaid purchase-
money on an executory contract aggregating $4,860 in
amount. Slaughter was also to pay Christie $300 in
cash and from the evidence it seems this payment was
duly made. Xf from the agreed valuation of the prop-
erty to be conveyed by Christie, $12,500, there is deducted
the incumbrance of $10,000, there remained what, in
common parlance, is called an’ equity, which is equal to
$2,500 in value. If from the agreed valuation of the
property to be conveyed by Slaughter, $6,560, there is
deducted the incumbrance thereon, $4,860, there is found
to exist a so-called equity of the value of §1,700, which,
added to the $800 cash paid by Slaughter, indicates that
these parties were merely exchanging what are ordi-
narily called equities. It is true that there was proof
that after Slaughter received the conveyance of lots 8
and 9 he paid interest and taxes thereon as they became
due, but this was perfectly consistent with the idea that
he was hoping that the so-called equity might some day
be of value to him. On each note secured by mortgage
there was an undated memorandum that payments of
$500 would be received by the payee at any time, but
this is in harmony with Slaughter’s theory. When the
executory contract was entered into he agreed to make
two of these payments at once, and it is not in conflict
with this theory to admit, as Slaughter admitted in his
testimony, that he would not have gone into an agree-
ment to make a payment of a part of a note before its
maturity without knowing that the payee would receive
it when tendered. There was not sufficient evidence to
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render Slaughter personally liable and the judgment of
the district court is therefore
REVERSED.

MARTIN B. ATKINS V. CHARLES SEELEY.
FiLEp APrIL 21, 1898. No. 8018.

1. Evidence: Books oF AccouNT. Under section 346, Code of Civil
Procedure, books of account are not admissible, unless it afirma-
tively appears that the essential requirements of said section are
complied with.

Q
: HARMLEss ERROR. The admission of immaterial evidence
frem which no prejudice could result furnishes no sufficient
ground for the reversal of a judgment.

ERROR from the district court of York county. Tried
below before BATES, J. Affirmed.

N. V. Harlan and Gilbert Bros., for plaintiff in error.
F. C. Power, contra.

Ryan, C.

This action was brought in the distriet court of York
county for the price of a burial case. On the trial the
defendant in open court waived all matters presented
by the answer, except the plea of payment. There was a
verdict and judgment for the defendant.

Plaintiff insists that it was erroneous to exclude cer-
tain books of account and a bank pass-book, all of which,
it is urged, were offered for the purpose of rebutting the
fact of payment. In argument it is said this negative
evidence was the failure of each of the books to show a
credit which would have appeared had the payment of
$80 in currency been made, as was testified by the de-
fendant. These books are referred to in the bill of ex-
ceptions as Exhibit A, Exhibit B, etc., but neither of
these exhibits is attached to the bill of exceptions, nor
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has either been filed in the court. We cannot, therefore,
determine whether or not they show a continuous deal-
ing with persons generally, or several items of charges
at different times against the same party in the same
book, and this showing must appear by the book offered
to render it admissible. (Code of Civil Procedure, sec.
346; Anderson v. Beeman, 52 Neb. 387.) The charges were
pot verified by the oath of the party or clerk who made
. the entries, to the effect that they were believed by such
author of the entries to be just and true, neither was
there a sufficient reason given why this verification was
not made. Compliance with the requirements was in-
dispensable to entitle plaintiff to the introduction of his
books of account under the provisions of the section
above cited. Tor either of these reasons the proposed
books as books of account were properly rejected.

To excuse his inability to produce a receipted bill de-
fendant was permitted to show that, after his wife re-
turned home with said receipted bill, defendant’s house-
hold goods and papers were in a confused condition,
owing to the removal of his family to Ravenna, then in
progress. We think that this was such an immaterial
matter that proof of it might well have been dispensed
with, and yet we cannot see how proof of it prejudiced

" plaintiff in any way. The same observation may be made
with reference to proof of the fact that defendant had
settled with Mr. Wright, who, as defendant’s agent, had
made the payments to plaintiff, according to the theory
of the defendant. When it was further proposed to show
that this particular payment was allowed as a credit in
the settlement between Wright and defendant, this evi-
dence was excluded, and thereby what might have been
prejudicial error was avoided. There are complaints of
testimony of certain conversations between defendant’s
wife and Mr. Wright, with reference to what was said
and done, just before and just after the alleged pay-
ment was made. There was no objection to very much
of this testimony, and a considerable portion of it was

48
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given in a narrative in connection with matters which
were material. There was none of it which was material
admitted over defendant’s objection.

In the cross-examination of plaintiff he was asked if
his books had not failed to show a payment which had
been made by one John Walker. Itis urged, with a con-
siderable degree of plausibility, that this should not have
been permitted, especially as the books had been ex-
cluded. In his direct examination plaintiff had testified .
that his books showed all moneys received, and the bank
book showed all deposited each day, and that in neither
did this item appear. It was to meet the claim that any
payment actually made would appear on his books that
the question with reference to the failure to show the
credit in favor of Mr. Walker was asked. In answer to
this question plaintiff said that he could not say whether
Mr. Walker’s credit was omitted or not without looking
at the books, but that, if permitted to use the books, he
could make the matter very plain. He said the eredit
was on the books in plain figures, though such figures
had not been made by himself. We cannot say that
plaintiff was prejudiced by this line of examination,
though the evidence itself seems immaterial,

There is found no errvor in the record and the judgment
of the district court is

AFFIRMED.

WirrLiaM T. POWBLL ET AL. V. WILLIAM BINNEY, JR.
FILED APRIL 21, 1898. No. 8011.

Contract to Sell Realty: MEMORANDUM OF AGENT: CONSTRUCTION:
SPECIFIC PERFORMANCE. In view of the facts that a real estate
broker gave a memorandum in writing to one who thereon claims
rights as a purchaser of real property, in which memorandum it
was recited that the propcsed sale was subject to the approval
of the owner of the real property, and that from the entire evi-
.dence adduced in the case it was shown that there was a prompt
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disapproval of said terms when submitied to the owner of the
real property, it is held that the district court properly instructed
the jury to return a verdict against said claimant.

Exrnor from the district court of Wayne co unty Tried
below before RoBINsoN, J.  Affirned.

McNish & Oleson and A. A. Welch, for plaintiffs in error.
Frank M. Northrop and Northrop & Burdick, contra.

Ryax, C.

William Binney, by an ejectment suit 1n the district
court of Wayne county, sought to recover from William
T. and E. C. Powell the possession of the north half of the
northwest quarter of section 31, in township 25 north,
range 5 east, 6th principal meridian, together with the
rental value of the same during the time the possession
thereof had been held by defendants. There was a per-
emptory instruction to find for plaintiff and a judgment
accordingly. The questions urged in these proceedings
arose upon the answer, whereby the defendants, consti-
tuting the partnership firm of Powell Bros., sought to-
enforce the performance of an alleged written contract,
by the terms of which, as they alleged. plaintiff was
bound to convey the above described real property upon
payment to him of the balance of the purchase price.
There was a tender of this alleged balance and a prayer
for a specific performance. By reply issues were joined
on the affirmative allegations of the answer. William
Binney, during the whole time in which the transactions
which are involved in this case were taking place, was
a resident of the state of Rhode Island. For the manage-
ment of his land in Iowa and Nebraska, of which he was
the owner of several tracts, he had in his employ the
partnership firm of Gilman, Son & Co. of the city of New
York. This firm had a correspondent in Sioux City, Iowa,
through whom it transacted its business in disposing of
real property situated in Towa and Nebraska. The name
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of this correspondent was D. T. Gilman. It appears from
the evidence that D. T. Gilman intrusted the partnership
firm of Bressler & Dearborn with the transaction of cer-
tain real estate business in Wayne county, Nebraska.
September 1, 1891, D. T. Gilman wrote Gilman, Son &
Go. as follows: “I can sell to T. J. Kearns N. 4, SW. 1
and SW. 1, SW. 1, 31, 25, 5 E., 459 and 460, C. R. G., in
Wayne county, Nebraska, at $17 per acre, if you will
accept cash payment of $140 and wait till Jan. 1, ’92, for
balance of cash payment. We would not expect contract
till Jan. 1.” September 8, 1891, Gilman, Son & Co. wrote
a letter to D. T. Gilman in which was this language: “We
will sell at $17 tracts 459, 460, C. R. G., on terms named
by you.” October 7, 1891, John T. Bressler, for the firm
of Bressler & Dearborn, wrote to D. T. Gilman as follows:
“Kearns has failed to come to time on buying N. } and
SW. } of NW. 31, 25, 5, so we have sold the same to W. T.
Powell and E. C. Powell on the following terms: $200
cash; $400 and interest on the whole amount from Jan.
1st, 1892; $500 Jan. 1, ’93; $500 Jan. 1st, 1894, and $500
Jan 1st, 1895. We inclose herewith ck. for $170, the cash
payment less one-half fees, $30.” October 14, 1891, D. T.
Gilman wrote John T. Bressler thus: “Yours of 7Tth is at
hand as to sale of N. $ NW. 31 and SW.  NW. } 31, 25, 5,
to W. T. Powell and E. C. Powell. I take it we are to
receipt for the $200 till Jany. 1, 1892, as a forfeit only and
make cont. only if the $400 and int. are promptly paid.”

Two members of the firm of Gilman, Son & Co. were
examined as witnesses, as was also the plaintiff William
* Binney, and by the testimony of all three it was shown,
without question, that the firm of Gilman, Son & Co. was
never authorized to fix prices on the real property under
its management. TFrom the correspondence above
quoted it is very evident that D. T. Gilman and the firm
of Bressler & Dearborn acted on the assumption that any
proposed sale must be approved to render it binding on
William Binney. It is unnecessary to describe more
fully the powers of these agents for a reason which will
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be apparent from an examination of the memorandum
given Powell Brothers and upon which their claim for
relief was based, which memorandum was in this lan-
guage: ’
“WAYNE, NEBR., October 6, 1891.

~ “Received from Powell Bros. two hundred dollars, cash
payment on N. 3 and SW. } of NW. £ of sec. 31, Tp. 25, R.
5 E., Wayne Co., sold him this day on following terms:.
Cash as above $200; Jan. 1st, 1892, $400 and interest to
that date; Jan. 1893, $500 int.; Jan. 1st, 1894, $500 and
int., and Jan. 1st, 1895, $500 and int. All payments to
draw interest at 8 per cent. Subject to approval of own-
ers.

“$200. BRESSLER & DEARBORN.”

There was evidence tending to show that this offer was
rejected by Binney, for there was proof that the above
described $200, together with $409, afterwards collected
‘and forwarded by Bressler & Dearborn, were returned
to the firm last named between February 2 and February
10, 1892. On the date last named this money was sent
to Powell Bros., but the letter containing the remittance
came back unopened to Bressler & Dearborn. This
money was then sent to a bank at Wisner to be returned
to Powell Bros., but the members of that firm,on the trial,
denied having received it. There was complaint in argu-
" ment of a ruling which permitted the introduction of tes-
timony that the wife of one of the members of the firm of
Powell Bros. was notified that the proposed sale had been
disapproved. In view of the fact that the memorandunn,
upon which the firm of Powell Bros. predicates its claim,
recited that the proposed sale was subject to the approval
of the owner we cannot see that there was any impro-
priety in showing what efforts Bressler & Dearborn made
use of to apprise Powell Bros. of the rejection of the
offer made to the owner. It is notas though there was a
consummated bargain of which one party sought a re-
scission. It was a mere inchoate contract dependent
upon acceptance to render it binding and the burden of
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showing such acceptance was on Powell Bros. In this
there was not only a failure, but there was affirmative
proof of a prompt rejection of the terms proposed. The
district court therefore, in view of the undisputed facts,
very properly directed a verdict for plaintiff, and its judg-
ment is accordingly :
AFFIRMED.

WiLLIAM T. POWELL ET AL. V. HORACE BINNEY.
FiLEp APRIL 21, 1898. No. 8010,

Contract to Sell Realty: MEMORANDUM OF AGENT: CONSTRUCTION:
SPECIFIC PERFORMANCE,

ERRrROR from the district court of Wayne county.
Tried below before RoBINsON, J.  Affirmed. '

Mc¢Nish & Oleson and A. A. Welch, for piaintiffs in error. '
Frank M. Northrop and Northrop & Burdick, contra.

RyAN, C.

There was a stipulation in this case that the same dis-
position should be made of this case as of No. 8011 (54
Neb. 690), and accordingly the judgment herein is

AFFIRMED.

ErLiZABETH FELLERS, APPELLANT, V. LLEWELLYN FBL-
LERS ET AL., APPELLEES.

Froep ApriL 21, 1898. No. 8049,

1. Antenuptial Contracts: RELEASE OF DOwER. The manner in which
dower may be barred by an antenuptial arrangement between the
parties concerned is regulated by statute, and in the absence of
any contravening equitable considerations the method prescribed
by statute is exclusive.
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. WimLs. An alleged antenuptial contract whereby
each party agreed to claim no interest in the property of the other
after marriage, and by which the proposed husband was required
after the making of the antenuptial contract to make his will in
such terms that his intended wife, thereunder, would be entitled
to a certain estate in his real property, held to be an entirety; that
the two above provisions were interdependent, and that, therefore,
the alleged antenuptial agreement was but an executory contract,
which, in view of the statute prescribing the method of barring
dower in this state, is unenforeeable.

APPEAL from the district court of Pawnee county.
Heard below before BABCOCK, J. Reversed.

Lindsay & Raper and Francis Manrtin, for appellant.

References: Brandon v. Dawson, 51 Mo. App. 237; Nocl

v. Noel. 1 Clarke [Ia.] 423; Williamson . Williamson, 4

Olark [Ia.] 279; Taylor v. Rigygs, 1 Pet. [U. 8.] 591; ET-

well v. Walker, 52 la. 256; Frics v. Griffin, 17 So. Rep.

[Fla.} 665 Bragg v. Geddes, 93 T11. 60; Dennis v. Burber, 6
8. & R. [Pa.] 425.

J. H. Broady and Story & Story. contra.

References: Hafer v. Hafer, 33 Kan. 449; McNult v. Me-
Nutt, 2 L. R. A. [Ind.] 372; Johnson v. Hubbell, 66 Am.
Dec. [N. J.] 713; Tant's Appeal, 40 Am. Rep. [Pa.] 646;
Bdicards v. Martin, 39 Til. App. 145; Nesler's Estute, 143
Pa. St. 386; Johnson v. McCue, 34 Pa. St. 180; Smith v. Tawt,
127 Pa. St. 841; Carmichael v. Carmichael, 72 Mich. 85;
Raysdale v. Barnett, 5 Chicago L. J. [Ind.] 442; Mintier v.
Mintier, 28 O. St. 307; Johnston v. Spicer, 107 N. Y. 185.

Ryan, C.

This action was one for an assignment of the dower
interest of Elizabeth Fellers in the estate of her hus-
band who had died leaving a will whereby the share of
the said widow in said estate had been limited to the use
of the homestead during her lifetime and a life estate of
one-seventh of the residue. At the trial in the district
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court of Pawnee county there was a finding adverse to
the widow, whereupon her action was dismissed by the
court at her costs.

The judgment of the district court was based upon an
alleged antenuptial contract in writing entered into by
Andrew Iellers and Mrs. Elizabeth Wheaton about
January 27, 1890. This contract was not produced and
its existence was denied most emphatically by Mrs. IPel-
lers. There were only two witnesses who testified to
ever having seen a contract of the nature indicated.
One of these was Frank Goudy, who testified that on a
typewriter he wrote the terms of the contract in accord-
ance with the directions of his father, J. K. Goudy.
Frank described these terms as being in effect that
neither party to it, after they were married, would eclain.
any interest in the property of the other, but he did not
see it signed or have any knowledge that it ever was exe-
cuted. J. K. Goudy was an attorney at law at Pawnee
City in January, 1890. His description of the making
of the antenuptial contract was as follows: “They [An- °
drew Fellers and Elizabeth Wheaton] afterward came
in together and made an agreement in regard to these
matters, which agreement was reduced to writing by my-
self and was read over by each of them or read to both
of them by me and was duly executed by them. * * =*
As T have already said, the contract was signed by those
parties and was acknowledged by them both and was de-
livered on the same day—the 27th day of January, 1890..
* * * RBach of these persons had children by former
marriage. Each of them also claimed to own property
in their own right. Their desire was for each, after the
marriage, to hold and keep the same and control the right
of disposition of their respective properties as they would
have done if they remained sole. 8o it was agreed, and
so the contract provided, that each of them should have
and retain the right to dispose of the property belonging-
to them as if they were sole and unmarried; that Andrew .
Fellers was to acquire no interest in Mrvs. Wheaton’s.
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property, and Mrs. Wheaton, after marriage, was to ac-
quire no right or interest in Mr. Feller's property; that a
will should be executed by Mr. Fellers containing certain
provisions which are set up in the will itself.”” With
reference to the making of this will Mr. Goudy testified:
«1 cannot state anything about the date of the will any
further than I have testified as shown by the entry of the
cash received for drawing it, which is the 31st of July,
1890. The will may have been drawn prior to this and
simply the payment of it entered here at the time it was
executed and delivered.” The defendants offered the
will in evidence, and as it bore date July 31, 1890, that
must be accepted as the date of its execution. From this
testimony there can be but one conclusion, and that is
that the so-called antenuptial agreement testified to by
Mr. Goudy was at most but an executory contract on the
part of Mr. Fellers, to become complete when Mr. Fellers.
should execute a will containing certain conditions, and
that in fact this will was made July 31, 1890. But in
this connection it is a very important circumstance that
intermediate between January 27, 1890, and July 31,
1890, to-wit, on February 5, 1890, Andrew Iellers and
Elizabeth Wheaton were married. He died on Decem-
ber 5, 1892. In view of the holding of this court with
reference to the disability of a married woman, interest-
ing questions might arise as to the power of Mrs. Fellers.
to consummate any agreement with her husband after
their marriage, but we are relieved from any considera-
tions of this class by others which cannot be passed over.

The portion of chapter 23, Compiled Statutes, which
pertains to the subject under consideration is embraced
within the following sections thereof, to-wit:

«Qec. 12. A married woman residing within this state
may bar her right of dower in any estate conveyed by her
husband, or by his guardian if he be a minor, by joining
in a deed of conveyance, and acknowledging the same as
prescribed by law, or by joining with her husband in a
subsequent deed acknowledged in like manner.
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“Sec. 13. A woman may also be barved of her dower in
all the lands of her husband by jointure settled on Lier,
with her assent, before the marriage, provided such joint-
ure consists of a freehold estate in lands for the life of
the wife at least, to take effect, in possession or profit,
immediately on the death of the husband.

“Sec. 14. Such assent shall be expressed, if the woman
be of full age, by her becoming a party to the convey-
ance by which it is settled, and if she be under age, by
her joining with her father or guardian in such convey-
ance.

“Sec. 15. Any pecuniary provision that shall be made
for the benefit of an intended wife, and in lieu of dower,
shall, if assented to as provided in the preceding section,
bar 1191 right of dower in all the lands of her husband.

“Sec. 16. If any such jointure or pecuniary provision
be made before marriage, and without the assent of the
intended wife, or if it be made after marriage, she shall
make her election before the death of her husband,
whether she will take such jointure or pecuniary pro-
vision, or be endowed of the lands of her husband; but
she shall not be entitled to both.

“Sec. 17. If any lands be devised to a woman, or other
provisions be made for her in the will of her husb and, she
shall make her election whether she will take the lands
s0 devised or the provision so made, or whether she will
be endowed of the lands of her husband; but she shall
not be entitled to both, unless it plainly appears by the
will to have been so intended by the testator.

“Sec. 18. When a widow shall be entitled to an elec-
tion under either of the two preceding sections, she shall
be deemed to have elected to take such jointure, devise,
or other provision, unless within one year after the death
of her husband she shall commence proceedings for the
assignment or recovery of her dower.”

The word “jointure,” as it is employed in the above
quotation, signifies “An estate or property settled on a
woman in consideration of marriage and to be enjoyed
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by her after her husband’s decease.” (Century Dic-
tionary, title, “Jointure.”) To same effect is the defini-
tion of this word in Anderson's Dictionary of Law,
Black’s Law Dictionary, and Rapalje & Lawrence's Law
Dictionary, as such word is used in the sections above
quoted. As we are dealing with nothing but real estate
in this case it is unnecessary to comprehend in this dis-
cussion the statutory provisions quoted with reference
to pecuniary provisions in lieu of dower. The testimony
of Mr. Goudy was that there was an antenuptial agree-
ment that neither contracting party, after marriage,
should have any interest in the property of the other and
that Mr. Fellers thereafter should make a will containing
certain provisions, which provisions were afterwards in-
corporated in his will. With reference to barring the
dower right of a woman before marriage the statutory
provisions quoted require this to be effected by a jointure
settled on her, with her assent, before the marriage. As
the contract drawn by Mr. Goudy was an entirety, the
provision that neither party was to claim any interest
in the property of the other cannot be segregated and
enforced as an independent covenant by both. The ob-
ject of this arrangement was to settle the rights of the
parties and this confessedly did not admit of treating
the contract as containing provisions independent of
each other. The provision that each party should claim
. no interest in the property of the other must therefore
depend upon the validity of the contract as a whole. It
is very clear that an agreement to provide for a wife by .
a will which in fact was not made until after the mar-
riage had been consummated falls very far short of the
above statutory requirement. The assent of this pro-
posed wife was required to be expressed to the terms ex-
pressed in the antenuptial contract by becoming a party
to the conveyance by which the jointure was settled. As
the testimony of Mr. Goudy was that there was not a
present settlement of a jointure, but an agreement that
the will of Mr. Fellers in future should be made contain-
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ing certain provisions for the benefit of his intended wife,
it was clearly impossible that she could become a party
to the conveyance, even though the will should be deemed
to be a conveyance. The antenuptial agreement testified
to by Mr. Goudy as having been entered into January 27,
1890, was not effective to bar the dower right of Mrs.
Fellers, which came into existence by virtue of a mar-
riage subsequently consummated. If the will is relied
upon as being a consummation of the antenuptial con-
tract, its inadequacy as a bar to the dower right of appel-
lant is obvious, for the statute prescribes that the dower
right of a married woman shall be barred by a deed of
conveyance in which she shall join with her husband.

We have not considered the testimony of witnesses
other than J. K. Goudy and his son Frank, for the reason
that, in our view, the statute which defines the right of
dower of a married woman also provides how that dower
may be barred. The testimony by which it was sought
to be shown how Murs. Fellers understood the terms of
the antenuptial contract, and the absence of her dower
right measured thereby, was immaterial. The wisdom
of the statutory provisions which guard against the con-
sideration of evidence of this unsatisfactory and usually
conflicting character is illustrated by the history of this
case. If Mr. Fellers, before his marriage, desired to
agree with his proposed wife as to her relinquishment
of her right of dower in his property, the statute defined
very clearly how that purpose might be accomplished.

- The same considerations of public policy which justified .
the enactment of the statute of frauds justified the pro-
visions of our statute prescnbmg the manner in which
dower must be barred.

Appellees, in argument, attempted to bring this case
within the operation of equitable considerations, but in
this, we think, they were quite unsuccessful. There was,
nothing in the evidence to show that the wife, by virtue
of the original antenuptial contract, received any prop-
erty whatever. By the terms of the will of her husband
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she was entitled to possession of the homestead, but to
no other property of his, until the payment of his debts
had been made in full, and then her share was a life es-
tate in one-seventh of the residue. The statute gave her
the right to occupy the dwelling-house of her husband
so long as she remained his widow (Compiled Statutes
ch. 23, sec. 22), and the recognition of this right in the
will did not equitably estop her to claim other right:
conferred on her by statute. In any event, such rights
as she acquired under and by virtue of the will after it
had been probated could not be deemed to be under a
contract then made with her husband. There was, there-
fore, no ground upon which could be raised an equitable
estoppel against her. The circumstances called for the
application of no equitable or other rules than those pre-
seribed by the statute above quoted. The judgment of
the district court is reversed and this cause is remande:l
for further proceedings not inconsistent with the views
above expressed.
REVERSED AND REMANDED.

JoHN A. VAN PELT ET AL., APPELLEES, V. WILLIAM A.
GARDNER ET AL., APPELLANTS.

FILED APRIL 21,1898. No. 7923.

1. Corporations: RIGHTS OF CREDITORS: LIABILITY OF STOCKHOLDERS:
TiMe ACTION ACCRUES. A corporation creditor’s cause of action
against the stockholders thereof, to subject their unpaid stock
subscriptions to the payment of his debt, accrues when the exact
amount justly due the creditors from the corporation has been
ascertained and the corporate property exhausted. (Constitution,
art. 11, sec. 4, under Miscellaneous Corporations.)

2. : : : . Within the meaning of sald section
of the constitution, the exact amount justly due has been ascer-
tained when the creditor’s claim against the corporation has been
reduced to judgment; and the corporate property has been ex-
hausted when execution issued on such judgment has been duly
returned unsatisfied.
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3. : : : PARTIES To ACTION, To such a suit the cor-
poration is not a necessary party.

4, : : . A provision in the charter of a corporation
organized under the laws of this state which provides that the
private property of a stockholder shall not be liable for the debis
of the corporation is void, in so far as it attempts to exempt the
stockholder from liability—for his unpaid stock subscription—for
the payment of corporate debts.

5. : : : REPEAL OF STATUTE. Section 2 of an act
passed February 18, 1873, entitled “Homestead Associations,” be-
ing section 146, chapter 16, Compiled Statutes 1897, was repealed
by the adoption of section 4, article 11, Constitution 1875, under
Miscellaneous Corporations.

6. : : : CoNSTITUTIONAL LAw. The present consti-
tution not only determines what the liability of a stockholder in
a corporation, for the corporate debts thereof, shall be, but it
limits this liability, and it is not within the power of the legis-
lature to extend it. '

: : The liability of a stock subscriber, for cor-
porate debts, except he be a stock subsecriber of a banking corpora-
tion, is limited to the amount of his unpaid stock subscription.

8. : : : CONTRIBUTION. As between the stock sub-
scribers and the creditors of a corporation, each stock subscriber
is liable to the extent of his unpaid stock subscription. As be-
tween themselves, each stock subscriber is liable for his propor-
tionate share of the corporate debts, and one stock subscriber
who has been compelled to pay more than his proportionate share
may sue his co-subscribers for contribution.

9. : : ! AcTIONS: PARTIES. One creditor of a cor-
poration cannot maintain an action in his own name and for his
own benefit against the debtor stock subscribers of a corporation;
but, to subject unpaid stock subscriptions to the payment of cor-
porate debts, all debtor stock subscribers and all creditors of the
corporation should be made parties, and a receiver appointed.

10. : : : DECREE. The decree in such case
should not be a joint one against all subscribers for the amount
of the corporate debts, but a several judgment against each sub-

scriber for the amount of his unpaid subscription.

: : ExecuTioNs. The decree
should provide for an execution against each subsecriber for his
proportionate share of the corporate debts, interest, and costs,
and, if any execution should not be collected in full, then for the
issuance, upon order of the court, of additional executions from
time to time against each solvent subscriber for his proportion-
ate share of the corporate debt remaining unpaid.

11.
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APPEAL from the district court of Douglas county.
Heard below before AMBROSE, J.  Modified.

The opinion contains a statement of the case.

Saunders & Macfarland, for appellants:

The action is barred by the statute of limitations.
(McDonnell v. Alabama Gold Life Ins. Co., 85 Ala. 401; Payne
v. Bullard, 28 Miss. 88; Glenn v. Dorsheimer, 23 Fed. Rep.
695; Penntman v. Briggs, 1 Hopk. Ch. [N. Y.] 343; Kleckuer
v. Turk, 45 Neb. 176; Globe Publishing Co. v. State Bank of
Nebraska, 41 Neb. 175; Merchants Nat. Bank v. North-
western Mfg. & Car Co., 48 Minn. 349; First Nat. Bank of
Garretsville v. Greene, 64 Ta. 448; Hunt v. Ward, 99 Cal.
612; Gray v. Coffin, 9 Cush. {Mass.] 192; Dane v. Dane
Mfy. Co., 14 Gray [Mass.] 488; Coffin v. LRich, 45 Me. 507;
Libby v. Tobey, 82 Me. 397; Chase v. Lord, 77 N. Y. 1.)

The corporation was dissolved at the time the originat
judgment was entered against it; hence an action cannot
be maintained against the stockholders. (Dune v. Dane
Mfg. Co., 14 Gray [Mass.] 488; Coffin v. Rich, 45 Me. 507;
Libby v. Tobey, 82 Me. 397; Chase v. Lord, 77 N. Y. 1;
Scanlan v. Crawshaw, 5 Mo. App. 337; Munme v. Potome
Co., 8 Pet. [U. 8.] 281; Hardmaen v. Sage, 124 N. Y. 25;
Bonafee v. Fowler, T Paige Ch. [N. Y.] 576; Hogue v.
Capital Nat. Bank, 47 Neb. 929.) )

There was no evidence that the stockholders were in-
debted to the Metropolitan Building & Loan Association,
and until such indebtedness is shown no judgment can
be entered against the defendants. (Union Savings Ass'n
v. Seligman, 92 Mo. 635; Davidson v. Runkin, 34 Cal. 503;
Van Hook v. Whitlock, 3 Paige Ch. [N. Y.] 409.)

The corporation had no right to enforce the payment
of subscriptions, consequently the creditors had no such
right. (Hospes v. Nortluestern Mfg. Co., 48 Minn. 174;
Glenn v. Garth, 133 N, Y. 18.)

The corporation is a necessary party in an action to
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require the stockholders to pay unpaid installments on
the stock. (Walsh v. Memphis, C. & N. W. R. Co., 6 Fed.
Rep. 797; Coleman v. White, 14 Wis. 762; First Nat. Banl:
¢. Smith, 6 Fed. Rep. 215.)

If the complainant himself be a stockholder, he should
be made to contribute his share to his own debt. (Perkins
©. Sanders, 56 Miss. 783.)

The amount due on the shares of those stockholders
who are creditors should be deducted from the amount
due in respect to their stock, and they should participate
equally with their creditors in the distribution of the
balance. (Emmert v. Smith, 40 Md. 123.)

Estabrook & Davis, contra:

The Nebraska statutes provide that actions shall be
commenced within the prescribed periods after the cause
of action shall have accrued. The action does not acerue
ugainst the stockholder until judgment and execution
against the corporation. The pretended dissolution did
not relieve plaintiffs from the necessity of obtaining
Judgment. The action was commenced against the stock-
holders within four years from the time the plaintiffs’
cause of action accrued. (Cook, Stock & Stockholders,
sec. 225, and cases cited.)

The judgment against the corporation was not void.
(McCormick v. Paddock, 20 Neb. 486.)

It is unnecessary to make the corporation a party to
the second action. (Nolan v. Hazen, 44 Minn. 478; Mickles
v. Rochester City Bank, 11 Paige Ch. [N. Y.] 118; Wellman
v. Howland Coal & Iron Works, 19 Fed. Rep. 51.)

Other references: Warner v. Callender, 20 O. St. 190;
White v. Blum, 4 Neb. 555; Ogilvie v. Knox Ins. Co., 22 How.
[U. 8.] 380; Hatch v. Dana, 101 U. 8. 205; Abbott v. Omaha
Smelting Co., 4 Neb. 416; Buffalo & A. R. Co. v. Cary, 26 N.
Y. 27; Boggs v. Washington County, 10 Neb. 297; State v.
Page, 12 Neb. 386; Poffenbarger v. Smith, 27 Neb. 788.
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Racan, C.

In 1887 there was organized in the city of Omaha,
Nebraska, a corporation known as the Metropolitan
Building & Loan Association. The general nature of
the busincss which this corporation was organized to
transact was to sell and buy real estate, to build, rent,
and sell houses, to lease its property and borrow and loan
money. The capital stock was fixed at $50,000, divided
into shares of $1,000 each; the shares to be paid for in
monthly installments of $12.50 each. In the district
court of Douglas county, in 1890, John A. Van Pelt and
others recovered a judgment against said corporation.
An execution was issued on this judgment and returned
wholly unsatisfied. Van Pelt and others then brought
this action in the district court of Douglas county
against William A. Gardner and others, the stockholder:
of said corporation, claiming, among other things, that
they were largely indebted to the corporation for sub-
scriptions of stock made by them and which subscrip-
tions they had not paid. In other words, the object of
this action was, in effect, to compel each of the said stock
subscribers to pay into court such a part of his unpaid
stock subscription as would be sufficient to satisfy Van
Pelt’s judgment, interest, and costs. The plaintiffs below
had a decree as prayed, and the parties made defendants
below have appealed.

1. The first argument is that the action, when broughrt,
was barred by the statute of limitations. The suit was
commenced November 18, 1893, and the appellants allege
that the corporation was duly dissolved by a two-thirds
vote of its stockholders February 5, 1889; that plaintiffs’
cause of action accrued at that date and was barred
within four years thereafter. When did the appellees’
cause of action accrue? Section 4, article 11 (Miscel-
laneous Corporations) of the constitution provides: “In
all cases of claims against corporations and joint stock
associations, the exact amount justly due shall be first

49
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ascertained, and after the corporate property shall have
been exhausted the original subscribers thereof shall be
individually liable to the extent of their unpaid sub-
scription and the liability for the unpaid subscription
shall follow the stock.” The claim of the appellees here
was a debt of the corporation. The exact amount due
from the corporation to appellees has been ascertained
and determined by the judgment in favor of the appel-
lees, and since an execution against the corporation has
been issued and returned wholly unsatisfied, the pre-
sumption is that the corporate property has been ex-
hausted and the liability of the stock subscribers on their
unpaid stock subscriptions for this debt of the corpora-
tion has attached. The liability of the stock subscribers
attached when the corporate property was exhausted in
this case on the return of the execution unsatisfied, and
the cause of action of the appellees accrued at that
time. This was in 1890, or less than four years prior to
the bringing of this suit. (Globe Publishing Co. v. Stafe
Banlk of Nelraska, 41 Neb. 175; Gilkie & Anson Co. v. Daic-
son Town & Gas Co., 46 Neb. 333; Ball v. Wicks, 45 Neb.
367; State v. German Savings Bank, 50 Neb. 734; Wyman v.
Williums, 53 Neb. 670; Cook, Stock & Stockholders, sec.
325))

2. A second argument is that the findings of the dis-
trict court as to the amount that the appellants were
indebted on their unpaid stock subscriptions are not sus-
tained by sufficient evidence. There is no merit what-
ever in this contention.

3. A further argument is that the corporation was a
necessary party to this action. But the appellees in this
suit are not claiming anything against the corporation.
They are not seeking to take its property, to divest it of
any right it has, or to hold it liable in any manner what-
ever. The liability of the corporation to the appellees
has already been determined by the judgment which the
appellees hold, and they have exhausted their remedies
again:t the corporation. We do not see that the making
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of the corporation a party to this action would have sub-
served any useful purpose whatever. (Nolun v. Huzen,
47T N. W. Rep. [Minn.] 155.) Thisis an action—for we are
now considering only that feature of it which secks to
hold the stock subscribers liable for their unpaid stock
subscriptions—not based upon any statute, penal or
otherwise, but is one for the recovery of a liability im-
posed by the constitution of the state upon every sub-
scriber to the stock of every corporation organized under
the laws of this state. The constitution declares that
after the amount justly due from a corporation to its
creditors shall have been ascertained, and after the cor-
porate property shall have been exhausted, the stock sub-
scribers shall be individually liable to the extent of
their unpaid stock subscriptions. This is a liability
which the legislature can neither take away nor impair.
Unpaid stock subscriptions, the constitution declares, in
effect, shall constitute a fund out of which shall be paid
the debts due the creditors of the corporation, when the
exact amount justly due such creditors has been ascer-
tained and the corporate property has been exhausted;
and the liability of the stock subscribers for these unpaid
subscriptions is not to the defunct corporation, not,
technically speaking, to its creditors, but for the corpo-
rate debts. (State v. German Savings Bank, 50 Neb. 734;
Wyman v. Williams, 53 Neb. 670.) ’

4. A provision of the articles of association of this cor-
poration provided: “In no event shall the private prop-
erty of the members of this corporation be liable for the
indebtedness of this association.” A final argument, as
we understand it, is that the appellants are not liable
to the appellees in this action because of this provision
in the articles of association. This provision of the cor-
poration’s charter was and is absolutely void, in so
far as it attempts to protect the stock subscriber from
liability for his unpaid stock subscriptions for the debts
of the corporation. This is more than the legislaturc
itself could do; and, so long as section 4, article 11, of th--
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constitution shall remain in force, every person who is
indebted on a stock subscription is liable for the debts
of that corporation to the extent of his unpaid stock sub-
scription, after the exact amount justly due from the
corporation has been ascertained and the corporate
property has been exhausted, any provision in the
charter of the corporation to the contrary notwithstand-
ing.

5. A section of the statute, under which the corpora-
tion of which the appellants were stockholders was
organized, to-wit, section 2 of an act passed February
18, 1873, entitled “Homestead Associations,” being sec-
tion 146, chapter 16, Compiled Statutes 1897, contained
this provision: “All stockholders of any such associa-
tion shall be deemed and held liable to any amount equal
to their stock subseribed, or by them at any time held in
addition to said stock, for the purpose of securing the
creditors of said association.” By the decree in this case
the district court made each of the appellants liable, not
only for the amount unpaid on the stock subscribed for
by him, but also for the full face value of the paid-up
stock owned and held by him in the corporation. We
think the decree in this respect was erroneous. This
section 146 of the statute just quoted was passed in 1873,
prior to the time the constitution of 1875 took effect.
The constitution of 1875 determined the extent of the
liability of stockholders of corporations organized under
the laws of this state for the debts of such corporations.
The. constitution dealt with railway corporations, mu-
nicipal corporations, banking corporations, and miscel-
laneous corporations. It fixed the liability of a stock-
holder in a banking corporation for the debts thereof at
the amount of such subscriber’s unpaid stock subscrip-
tion plus the amount of the face or par value of the paid-
up stock held by him in such corporation. By said
section 4 it fixed the liability of stockholders of corpo-
rations other than banking corporations at the amount
cf the stock subscribed for by the stockholders and un-
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paid,” and made this liability follow the stock. The
constitution of 1875 then repealed this section 146,
chapter 16, Compiled Statutes 1897. The constitution
has not only determined the liability of a stockholder ina
corporation for the debts thereof, but it has limited this
liability, and it is not within the power of the legislature
to extend it. If, therefore, one subscribes for the stock
of a corporation organized under the laws of this state,
other than a banking corporation, and at the time of
such subscription pays into the treasury of the corpora-
tion in cash the full face value of the stock for which
he subscribes, he cannot afterwards be made liable for
any debt due from the corporation. The decree in this
case should have held each of the appellants severally
liable only to the extent of the unpaid stock for which
he had subscribed.

6. The decree of the district court provided that any
of the appellants, upon paying the amount due the appel-
lees, might sue their co-subscribers for contribution.
The majority of the court is of opinion that this feature
of the decree is correct. The constitution which makes
the stock subscriber, whose subscription is unpaid, liable
for the debts of an insolvent corporation does not fix this
liability at such a proportion of the corporation’s indebt-
edness as his unpaid stock subscription bears to all the
unpaid stock subscriptions, but in express terms declares
that each original subscriber for stock shall be individu-
ally liable to the extent of his unpaid stock subscription.
As between the stock subsecribers and the creditors of the
corporation each stock subscriber is liable to the extent of
his unpaid stock subscription. As between themselves
each stock subscriber is liable for his share of the cor-
porate debts. But this is an individual, not a joint,
liability. (Cook, Stock & Stockholders [2d ed.] sec. 211,
and cases there cited; Umsted v. Buskirk, 17 O. St. 113;
Harpold v. Stobart, 21 N. E. Rep. [0.] 637.)

7. So far as the record before us discloses, no question
was made in the court below, nor is any made here, of the
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right of the appellees to maintain this action in their
own name and on their own behalf. So far as the record
before us discloses, the appellees are the only creditors
of the defunct corporation. The record being in this con-
dition, we will presume that the appellees are the only
creditors of the insolvent corporation and that this suit
is properly brought. We deem it proper to remark, how-
ever, that we are 21l of opinion that in such a case as
this all creditors of the corporation and all the debtor
stock subscribers thereto should be made parties to the
action; that the entire indebtedness of the corporation,
for which the stock subscribers are liable, may be as-
certained and determined in one action. These unpaid
stock subscriptions constitute a kind of reserve fund for
the benefit of all the corporation’s creditors after the
corporate property has been exhausted; and in order
that the court may properly and equitably distribute
- this fund among the corporate creditors they, as well
as all the debtor stock subscribers, should be parties to
the action. (See Cook, Stock & Stockholders, secs. 205,
206; Umsted v. Buskirk, 17 O. St. 113; Coleman v. White, 14
Wis. 7625 Pollard v. Bailey, 87 U. 8. 520; Low . Buchanan,
94 111. 76; Terry v. Little, 101 U. S. 216.)

The constitution of the state of Oregon (sec. 3, art. 11)
provides: “The stockholders of all corporations and
joint stock companies shall be liable for the indebtedness
of said corporation to the amount of their stock sub-
scribed and unpaid and no more.” The supreme court
of that state, in construing this section of the constitu-
tion, held that one creditor of a corporation organized
under the laws of that state could not maintain an
action in his own name and for his own benefit against
the debtor stock subscribers of the corporation; that
his action must be one in equity to which all the cred-
itors of the corporation were parties. (See Ladd . Cart-
wright, 7 Ore. 329.) This case was followed and approved
by the supreme court of the United States in Patterson
v. Lynde, 106 U. 8. 519. The principles upon which the
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doctrine rests were stated by Waite, C. J., in the follow-
ing language: “The constitution of Oregon created no
new right in this particular. It simply provided for the
preservation of an old one. The liability under this pro-
vision is not to the creditors, but for the indebtedness.
That is no more than the liability created by the sub-
scription. The subscription is part of the assets of
the corporation, at least so far as the creditors are con-
cerned. The liability of the stockholder to the creditor
is through the corporation, not direct. There is no
privity of contract between them, and the creditor has
not been given, either by the constitution or the statute,
any new remedy for the enforcement of his rights. The
stockholder is liable to the extent that the subscription
represented by his stock requires him to contribute to
the corporate funds, and when sued for the money he
owes, it must be in a way to put what he pays, directly
or indirectly, into the treasury of the corporation for
distribution according to law. No one creditor can
assume that he alone is entitled to what any stockholder
owes, and sue at law so as to appropriate it exclusively
to himself.” This provision of the constitution of Ore-
gon, in the respect under consideration, is substantially
like our own and we are entirely saticfied with the con-
struction placed upon it by the supreme court of that
state and the supreme court of the United States.
When a corporation becomes insolvent, when its cor-
porate property has been exhausted, the constitution
does not mean that one creditor may bring an ordinary
suit at law for his sole benefit against one or more
debtor stock subscribers to such corporation; but what
the constitution does contemplate is that, after the cor-
porate property has been exhausted, then, in a proper
proceeding in the nature of a bill in chancery, the court
will appoint a receiver and ascertain, or cause to be
ascertained, the amount of the unpaid corporate debts
and collect from all the unpaid stock subscribers a
sufficient sum of money to discharge such indebtedness.
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The decree should not be a joint one against all sub-
scribers for the amount of the corporate debts; but a
several judgment against ecach stock subscriber for the
amount of his unpaid subscription. The decree should
also provide for an execution against each subscriber
for his proportionate share of the corporate debts, in-
terest, and costs, and, if any execution should not
be collected in full, then for the issuance, upon order of
the court, of additional executions from time to time
against each solvent subscriber for his proportionate
share of the corporate debt remaining unpaid. The
court should keep the case open upon the docket until
the corporate debts have been discharged or the prop-
erty liable for their payment exhausted. (Harper v.
Carroll, 69 N. W. Rep. [Minn.] 610.)

The decree appealed from is reversed and the cause
remanded, not for retrial, but with instructions to the
district court to set aside its decree and enter a new one
against each of the appellants within its jurisdiction
for the amount of such appellant’s unpaid stock sub-
scription, the decree to be framed in other respects and
carried into execution in accordance with this opinion,

JUDGMENT ACCORDINGLY.

PETERBOROUGH SAVINGS BANK, APPELLANT, V. A, W.
PIERCE ET AL., APPELLEES.

FiLED APriL 21,1898. No. 7971.

L. Estates: MERGER. It is a general rule that where two unequal es-
tates vest in the same person at the same time, without an inter-
vening estate, the smaller is thereupon merged in the greater.

But merger does not always or necessarily resuit.
from such a coinciding of such estates.

Whether the two estates will be held to have co-
alesced will depend upon the facts and circumstances in the par-
ticular case, the then intention of the party acquiring the two.
estates, and the equities of the parties to be affected.

2.
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4,

MORTGAGES: FAILURE TO REGISTER ASSIGNMENT:
ATTACcHMENT. The mortgagee of a real estate mortgage securing
a negotiable note sold and assigned the same, but the assignment
was not recorded. Subsequently the mortgagee obtained a con--
veyance of the legal title to the real estate on which the mortgag>
was a lien. Afterwards, and before the maturity of the mortgage
debt, a creditor of the mortgagee attached the real estate, pur-
chased ‘it for value at the attachmemnt sale, procured a sheriff’s
deed therefor, and filed the same for record. The creditor had noe
knowledge that the mortgage had been assigned, but supposed
the mortgagee owned it and that it had merged in the legal title
acquired by him. No communication whatever took place be-
tween the mortgagee and the creditor concerning the mortgage.
Held, (1) That the presence of the mortgage unsatizsfied upon the
record was of itself sufficient to put an intending purchaser of this
real estate upon inquiry as to the whereabouts of the note which
the mortgage secured, and as to whether such mortgage had been
satisfied by merger or otherwise; (2) that the presence of the
mortgage unsatisfied upon the record was notice to an intending
purchaser of the real estate that the mortgagee intended at the
time he acquired the legal title to keep the two estates separate.

5. Execution Sales: CaveaT EMpror. The doctrine of caveat emptor
applies to purchasers of real estate at execution sales.

6. : TITLE oF PurcHASER. Except when controlled by the regis-
try acts, a purchaser of real estate at execution sale acquires only
the interest which the execution debtor had in such real estate,
when the lien attached on which it was sold.

1. : SHERIFFS’ DEEDS. Generally, a sheriff’s or master’s deed con-

veys only the estate which a quitclaim deed from the execution
debtor to the purchaser would have conveyed had it been made
and delivered at the date when the lien attached under which the
judicial sale occurred.

8. Vendor and Vendee: MoORTGAGES: BoNA FIDE PURCHASER. One
who purchases the legal title to real estate from a mortgagee
thereof, the mortgage securing a negotiable unmatured note being
of record, is not a purchaser without notice, within the meaning’
of the recording acts, and entitled to protection against such mort-
gage then in the hands of a bone fide purchaser thereof, although.
no assignment of such mortgage is of record.

ApPEAL from the district court of Douglas county.
Heard below before KEYSOR, J. Rever sed.

John W. Lytle, for appellant.

References: Miller v. Finn, 1 Neb. 298, 300; Hunt .
Hunt, 14 Pick. [Mass.] 382; Jewett v. Tomlinson, 36 N. k.
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Rep. [Ind.] 1106; Brounty v. Danicls, 28 Neb. 164; Fulton
v. Hanlow, 20 Cal. 450; Hawks v. Trucsdell, 99 Mass. 557;
Auld v. Smith, 23 Kan. 66; Fggert v. Beyer, 43 Neb. T11;
Mundy v. Whittemore, 15 Neb. 652; Webb v. Hoselton, 4
Neb. 308; Cheney v. Janssen, 20 Neb. 129; Bridges v. Bid-
well, 20 Neb. 185; Mulcahy v. Fenwick, 36 N. E. Rep.
[Mass.] 689; Biggerstaff v. Martson, 36 N. E. Rep. [Mass.]
©85; Marsh v. Rice, 1 N. H. 167; Burhaus v. Hutcheson,
25 Kan. (626,

Smith & Sheean and Herdman & Herdman, contra.

References: McCluin v. Weise, 22 T11. App. 272; Bleck-
ley v. Branyan, 26 8. Car. 424; Clark v. Clark, 76 Wis. 306;
Lynch . Pfeiffer, 110 N. Y. 33; Norris v. Morrison, 45 N.
H. 490; Gregory v. Savage, 32 Conn. 250; Allen v. Ander-
son, 44 Ind. 395; Condit v. Wilson, 36 N. J. Eq. 370; Htten--
hevmer v. Northgraves, 75 Ia. 28; Weaver v. Carpenter, 42
Ia. 343; Gower v. Doheney, 33 Ia. 36; Foorman v. Wallace,
5 Cal. 552; Riley v. Martinelli, 97 Cal. 575; Luton .
Sharp, 94 Mich. 202; Whipple v. Fowler, 41 Neb. 673;
Porter v. Ourada, 51 Neb. 510; Swartz v. Leist, 13 O. St.
419.

Ragaxn, C.

January 15, 1889, A. W. Pierce was the owner of lot
3, in block 1, Brigg’s Place Addition to the city of Omaha.
On that date Pierce, being indebted to the Kimball-
Champ Investment Company, executed and delivered to
said company his three notes, one for $1,500 and two
for $50 each. These notes were payable to the order of
the investment company and due five years after date
and bore interest payable semi-annually. January 15,
to secure the payment of said notes, Pierce executed
and delivered to the investment company two mort-
gages upon the above described real estate, one securing
the $1,500 note, which was made a first lien upon the
sroperty, and the other securing the two $50 notes, and
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it was a second lien upon the property. These mort-
gages were duly recorded about the date of their exe-
cution. Tebrusry 6, 1889, the investment company sold,
assigned, and delivered the $1,500 note and the mort-
gage securing the same to the Peterborough Savings
Bank, a New Hampshire corporation, but the savings
bank never placed of record the assignment of the mort-
gage made to it by the investment company. Subsequent
to this date the investment company assigned the two
$50 notes and the mortgage securing the payment of the
same to one M. C. Patrick. In September, 1889, the
investment company broucht a suit in the district court
of Douglas county, claiming that it was then and there
the owner of the said $1,500 note and the mortgage
securing the payment of the same; that Pierce had made
default in the payment of an installment of interest due
thereon, by reason of which the entire mortgage debt
had become due, and prayed the court for a decree fore-
closing that mortgage. To this suit Patrick was a part)
and le filed therein a cross-petition setting out that he
was the owner of the two $50 notes above mentioned
and the mortgage securing the same and prayed for a
foreclosure of his mortgage. In December, 1890, this
case came on for hearing, and the district court found
that the investment company was then and there the
owner of the $1,500 note and mortgage and that there
was a large sum due to it on-said mortgage from said
Pierce. The court also found that Patrick owned the two
$50 notes and the mortgage securing the same, what was
due on that mortgage debt, and entered a decree fore-
closing the Patrick mortgage and ordering the real
estate sold for its payment. But the decree foreclosed
the Patrick mortgage subject to the $1.500 mortgage
and ordered the real estate sold subject to the lien of
that mortgage. The real estate was so sold and pur-
chased by Patrick, the sale confirmed, and a master’s
deed executed to him for the real estate. This deed
recited that the conveyance was made to him subject
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to the $1,500 mortgage. To this suit the savings bank
was not a party, nor had it any knowledge, until years
afterward, that such a suait had ever been brought, and
at the time the suit was brought, and at all times after
I"ebruary 6, 1889, it owned the $1,500 mortgage and the
debt which it secured, which the investment company
claimed in that suit it owned and which the court found
it owned. October 8, 1891, Patrick conveyed the real
cstate which he had purchased at the mortgage fore-
closure sale and two other lots in the same block to the
investment company, the conveyance reciting “that such
premises are free and clear of all liens and incum-
brances except three mortgages of $1,500 each and in-
terest and taxes now due” After the conveyance by
Patrick to the investment company it became indebted
to one Hendee, and she brought a suit against it and
caused the property embraced in this controversy, to-
wit, said lot 3, in said block 1, to be attached. Hendee
procured a judgment against the investment company
for a considerable sum of money and an order that the
attached property should be sold for the payment of
such Judwment The sale occurred, and one Smith, as the
assignee of the Hendee Judfrment, purchased the prop-
erty. This sale was confirmed and in due time a sherifP’s
deed executed to Smith. This deed was recorded De-
cember 28, 1893. June 14, 1894, Smith conveyed the
property to one Wertman,; and on July 5, 1894, Wertman
conveyed it to Bert O. Carver, who still owns it. On
this same date Carver executed to Smith a mortgage
upon the real estate which he then or soon afterward
assigned to Wertman, who now holds the same. June
20, 1894, one Mary Stack recovered a judgment against
the said Hendee and the said Carver, and on October 22
of said year she brought a suit in the distriet court of
Douglas county to subject the property in controversy
here to the payment of her judgment. Thus matters
stood when on February 9, 1895, the savings bank
brought this suit in the distriet court of Douglas county
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to foreclose the $1,500 mortgage. To this suit Pierce,
the original mortgagor, Carver, the owner of the real
estate, Wertman, the assignee of the mortgage made
by Carver to Smith, Stack, Hendee, and others were
parties. Carver claimed to be the owner of the real
estate discharged of the lien of the mortgage sought to
be foreclosed. Wertman claimed to have a first lien
upon the real estate by virtue of the mortgage exe-
cuted by Smith and by the latter assigned to him.

Since the only title which Carver has to the real estate
comes through Smith, the purchaser at the Hendee
attachment sale, it is only necessary to inquire into the
correctness of this decree as affecting Carver’s ftitle.
Before Smith purchased at the attachment sale he ex-
amined the public real estate records of Douglas county,
and they did not disclose any assignment of the $1,500
mortgage from the investment company, but did dis-
close that the investment company, while the apparent
owner of that mortgage, acquired the legal title to
the real estate upon which the mortgage was a lien,
. this conveyance of the legal title not evidencing any
intention on the part of the investment company to
keep the two estates separate. Smith at this time had
notice neither actual nor constructive that the $1,500
mortgage had been assigned by the investment company
to the savings bank, and, relying upon the facts dis-
closed by the record, he was led to believe, and-did be-
lieve, that at the time the investment company accepted
the conveyanece of the legal title it was then the owner
of the $1,500 mortgage, and that a purchaser of the real
estate at the attachment sale would take the title to
such real estate discharged from the lien of such _mort-
gage. Influenced by the knowledge and the notice thus
furnished him by the records Smith purchased the real
estate in controversy at the Hendee attachment sale
for a valuable consideration, obtained a deed therefor,
and caused it to be recorded.

The decree of the district court, as we understand
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it, is based upon the following proposition: That
had the investment company actually been the own.r
of the $1,500 mortgage at the time it received the
conveyance of the legal title of the real estate
from Patrick, there being no intervening estate, that
then, by operation of law, the two estates would
have merged and the mortgage been satisfied; and
from the condition of the record and Smith’s want
of notice that the $1,500 mortgage had been assigned.
he was justified in supposing that the mortgage had
been merged in the legal estate, and is, therefore, a pur-
chaser in good faith without notice, within the meaning
of section 16, chapter 73, Compiled Statutes, and en-
titled to hold the real estates purchased discharged of
the savings bank’s mortgage. It is a general rule that
where two unequal estates vest in the same person at
the same time without an intervening estate the smaller
is thereupon merged in the greater. (2 Cooley’s Black-
stone [3d ed.] 277; 2 Washburn, Real Property 564.)
But merger does not always or necessarily result when
two unequal estates coincide in the same person with-
out an intervening estate. Whether the two estates
will be held to have coalesced will depend upon the facis
and circumstances in the particular case, the intention
of the party acquiring the two estates, and the equities
of the parties to be affected thereby. (See the rule
stated and the authorities collated in 15 Am. & Eng,
Ency. Law 821; Miller v. Finn, 1 Neb. 254; Wygant v. Dalil,
26 Neb. 562; Henry & Coatsicorth Co. v, Fisherdick, 37
Neb. 207; Mathews v. Jones, 47 Neb. 616.) Had the invest-
ment company then owned the $1,500 mortgage at the
time it acquired the legal title to the real estate upon
which it was a lien, it could not be held, as a matter
of law, that Smith, by purchasing this real estate under
the Hendee attachment suit, would have taken it dis-
charged of that mortgage, even as against the invest-
ment company. The conduct of the investment com-
pany might have been such in the premises that it would
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have been estopped from asserting the mortgage against
Smith’s title; but simply because it held the mortgage
at the time it acquired the legal estate upon which the
mortgage was a lien, and that Smith purchased this
legal estate at execution sale, would not, without more,
have entitled him to hold the real estate discharged of
the mortgage. The doctrine of caveat emptor has always
been applied by this court to purchasers of real estate
at execution sales, and, except when controlled by the
registry acts, a purchaser of real estate at an execution
sale acquires only the interest which the execution
debtor had in such real estate when the lien attached
under which the sale occurred; that the sheriff’'s or
master’s deed has only the effect that a quitclaim deed
from the execution debtor to the purchaser would have
if made and delivered at the date when the lien at-
tached on which the judicial sale is based. (Miller n.
Fiun, 1 Neb. 254; Norton v. Nebraska Loan & Trust Co.,
35 Neb. 466; Butler v. Fitzgerald, 43 Neb. 192; Hargreaves
r. Menken, 45 Neb. 668; Nye v. Fahrenholz, 49 Neb. 276;
Motley v. Motley, 53 Neb. 375.) ’

We do not think that Mr. Smith was a subsequent
purchaser in good faith without notice within the mean-
ing of the section of the statute just quoted. That he
purchased the real estate in good faith, that he paid
value for it at the time, having no notice or knowledge
that the savings bank held this mortgage, stands undis-
puted in the record. But before he purchased this real
estate he examined the real estate records of Douglas
county and they disclosed that in January, 1889, Pierce
owned this real estate; that at that time he executed
and delivered to the investment company the mortgage
in controversy; that subsequently Pierce’s equity of re-
demption in this real estate was sold to Patrick subject
to the mortgage, and that Patrick subsequently con-
veyed Pierce’s equity of redemption to the investment
company. At the time Mr. Smith purchased the real
estate the investment company held the title to the land
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and the mortgage upon the land as disclosed by the
“zecord. But Smith made no inquiry, so far as the record
before us shows, of the investment company as to
whether it intended, by taking the conveyance of the
legal title to the land, that the mortgaged estate should
be merged in such legal title; nor did he make any in-
quiries of the investment company as to the whereabouts
of the $1,500 mortgage or the note which it secured; and
he was not justified in presuming that the two estates
had merged in the investment company. This mortgage
secured a negotiable promissory note which was not
then due, and the record of this mortgage was of itself
a notice and a warning to all persons dealing with this
real estate to beware. The presence of the mortgage
upon the record unsatisfied was of itself sufficient to put
an intending purchaser of this real estate upon inquiry
as to the whereabouts of the note which it secured and-
as to whether it had been satisfied by operation of law
or otherwise. The presence of the mortgage upon the
record unsatisfied was a notice to an intending purchaser
of this real estate that, if the investment company owned
the mortgage and the legal title to the land upon which
it was a lien, as well by keeping the mortgage upon the
record unsatisfied, it intended at the time of acquiring
the legal title to keep the two estates separate.

This case is not ruled by Whipple v. Fouwler, 41 Neb.
675, nor by Porter v. Ourada, 51 Neb. 510, but is con:
trolled by Mathews v. Jones, 47 Neb. 616, which holds
that one who purchases the legal title of real estate
from a mortgagee thereof, the mortgage securing a ne-
gotiable, unmatured promissory note being of record,
is not a purchaser without notice, within the meaning
of recording acts, and entitled to protection against such
mortgage then in the hands of a.bona fide purchaser
thereof, although such purchaser had neglected to record
his assignment. Furthermore, the record discloses that,
‘when the property was appraised for sale in the attach.
ment suit, the mortgage in suit was deducted from the
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appraised value of the property. Smith, therefore, pur-
chased subject to the mortgage in suit, as the record
in the attachment suit disclosed.

The decree appealed from is reversed and the cause
remanded to the district court with instructions to enter
a decree in favor of the savings bank foreclosing its
mortgage as prayed for in its petition.

REVERSED.

HARRISON, C. J., and NORVAL, J., concurring in the
above opinion of RAGAN, C.

IrvINE. C., concurring specially.

While concurring in the conclusion reached by the
court, I think the reasons upon which that conelusion
is chiefly based in the opinion are unsound, and there-
fore wish to express my own views separately.

To my mind the fact upon which the case should turn,
and the only fact leading justly to a conclusion in favor
of the appellant, is that at the attachment sale the
plaintiff’s mortgage was deducted as a lien prior to the
attachment, and that the purchaser at that sale did not
obtain the apparent title on which appellee now relies.
The sale did not purport to convey the title discharged
from the mortgage lien. One who buys at an execution
sale of land, where the appraisement shows that a par-
ticular lien has been deducted in order to reach the
value of the debtor’s interest, is thereafter estopped to
deny the validity of that lien. (Koch v. Losch, 31 Neb. 625;
Nye v. Fahrenholz, 49 Neb. 276.) Smith, when he pur- .
chased at the attachment sale, was charged with notice
of the appraisement. (Norton v. Nebraska Loan & Trust
Co., 35 Neb. 466, 40 Neb. 394.) He was charged, there-
fore, with notice that he was obtaining only the equity
of redemption, and that the mortgage lien had been
deducted in such a manner as to estop him from ques-
tioning its validity or existence. This was of record. and
bis grantees, in searching his title, would obtain the

50
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same notice and were also charged therewith. This con-
sideration is su~cient to dispose of the case. Regard-
ing all other matters unnecessary to a decision, I regret
that the court has deemed it necessary to consider them,
because, in my opinion, outside of the feature just dis-
cussed, there is nothing to charge the purchaser with
notice. .
When Smith searched the records, preparatory to bid-
ding at the attachment sale, he found a mortgage to
the investment company, the record of a foreclosure suit,
where all parties the record disclosed to be inter-
ested were before the court, a decree foreclosing a junior
mortgage and establishing the investment company’s
mortgage as a senior lien, a sale under that decree, duly
confirmed, and a deed to the purchaser duly recorded.
He found a deed whereby that purchaser conveyed the
property to the investment company. He thus found,
so far as the records disclosed, a mortgagee buying and
receiving a conveyance of the equity of redemption,
without any other estate intervening. Was he not then
justified in assuming that the two estates had merged?
It is conceded that under such circumstances merger
occurs unless by intention of the parties, or by interven-
ing equities, such a result is prevented. The presump-
tion is in favor of merger, and there was nothing here to
rebut that presumption, so far as the records disclosed.
It is said that the fact that the conveyance from Patrick
to the investment company was subject to the mortgage
was sufficient to rebut the presumption, or at least
to notify Smith that there might be no merger. Mathcus
. Jones, 47 Neb. 616, is cited as applicable to this phase
of the case. But the facts are very different. In WM athews
r.Jones the deed to the mortgagee recited that the convey-
ance was subject to the mortgage, which the mortgagec
“assumed and agreed to pay.” Of course the mortgagee
would not expressly assume and agree to pay a mortgage
which he himself then owned. In this case there was no
svch covenant., On the contrary the deed was one of




VoL. 54] JANUARY TERM, 1898. 23

Peterborough Savings Bank v. Pierce.

general warranty, except that the granfor, in convey-
ing to the mortgagee, excepted the mortgage from his
covenant of warranty. A mortgagor, in conveying to
the morteagee with the intention on the part of both
to thereby extinguish the mortgage, would, for the very
purpose of effecting that object, avoid covenanting
against the existence of a mortgage owned by the
grantee himself. There is a vast difference between a
covenant by the grantee to pay a mortgage and the re-
fusal of the grantor to covenant against it when it is
held by the grantee himself. In the latter case the
exception of the mortgage from the covenant, if it has
any significance, strengthens the presumption of a
merger. :

It is also said that it was the duty of Smith to inquire
whether there had been in fact a merger. Finding the
mortgagee had acquired the remainder of the estate,
Smith would know that if no merger had taken place
it would be necessary for the owner to begin a suit
against himself in order to preserve the estate which
he was endeavoring to keep distinct. In that case he
would have to allege that he as defendant had made a
default against himself as plaintiff, and that by reason
of failing to keep his own obligations to himself he was
entitled to invoke the aid of the court to enforce his
own obligations to himself by selling his own property
to discharge them. Is it reasonable to say that Smith
was put on inquiry to ascertain whether such an absurd
state of affairs existed? The writer can recall only one
instance where any persorn has been said to have actu
ally pursued so cauntious a policy, and that is the case
of the worthy Lord Chancellor, immortalized by Gilbert
& Sullivan, who considered seriously whether he should
fine himself for contempt of his own court in marrying
his own ward without his own consent.

By our statute all deeds, mortgages, and other instru-
ments which are required to be recorded are void as to
subsequent purchasers without notice whose deeds,



724 NEBRASKA REPORTS. [VoL. 54

Peterborough Savings Bank v. Pierce.

mortgages, or other instruments shall be first recorded.
(Compiled Statutes, ch. 73, sec. 16.) Here Smith’s deed
was recorded before the assignment of the mortgage was
recorded. By section 1 of the same chapter “deeds of
real estate” shall be recorded. Section 46 provides:
“The term ‘deed,” as used in this chapter, shall be con-
strued to embrace every instrument in writing, by which
any real estate or interest therein is created, aliened,
mortgaged, or assigned, or by which the title to any real
estate may be affected in law or equity, except last wills,
and leases for one year or for a less time.” Certainly
assignments of mortgages are within this provision.
This court has gone to perhaps an extreme in protect-
ing secret assignments of mortgages, but in no case have
we repealed the recording act by giving effect to an un-
recorded assignment, as against a purchaser without
notice whose muniments of title were actually recorded
before the assignment. True, the lien of an attachment
extends only to the interest of the defendant in attach-
ment, but the cases where that principle is announced
state as a qualification that for its application the deed
under the attachment sale must not be recorded before
that creating the secret equity. (Mansfield v. Gregory, 8
Neb. 432; Harral v. Gray, 10 Neb. 186; I, ansficld v. Gregory,
11 Neb. 297; Hargreaves v. M cnken, 45 Neb. 668; Sheasley
v. Keens, 48 Neb. 57.) Per contra, a purchaser at such sale,
if he buy without notice of the outstanding equity and
place his deed on record prior to the record of the in-
strument creating such equity, is entitled to the pro-
tection of the recording act. (Ul v. May, 5 Neb. 157;
Hubbart v. Walker, 19 Neb. 94.) Tested by these princi-
ples Smith acquired a good title, except for the notice
imparted by and the legal effect of, the deduction of
plaintiff’s mortgage in appraising the land for sale under
the attachment.

SULLIVAN, J., and RyAN, C, concur in the foregoing
opinion of IRVINE, C.
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STATE OF NEBRASKA V. BANK OF COMMERCE ET AL., AP-
PELLEES, AND JOHN HENXNDRICKSON ET AL., APPEL-

LANTS.
FILED APRIL 21,1898, No. 9915,

1. Insolvent Trustee: PREFERRED CLAIM. The beneficiary of a trust
fund, solely because of the character of his claim, is not entitled
to the payment of the same in full, to the exclusion of the other
creditors, out of the assets of the insolvent trustee’s estate.

2. Trusts: CONVERSION: RIGHTS OF BENEFICIARY. When trust funds
are wrongfully converted, the beneficiary is entitled to the funds
themselves, or the proceeds of the investment of them, so long as
he can definitely trace them, and before they reach the hands of
an innocent holder.

TrRACING Funps. When a trustee wrongfully commingles
trust money with his own and makes payments from the com-
mon fund, it will be presumed that he paid out his own money,
and not the trust money.

: CONVERSION: BENEFICIARIES. When trust funds are
wrongfully converted and not only do not remain in the hands
of, and are not found among the assets of, the wrong-doer, but are
actually traced out of his hands and shown to have been dissi-
pated, then the beneficiary of the trust fund is not entitled o have
his claim allowed as a preferred one against the estate of the
insolvent wrong-doer.

b.

If the trust property consisted of money, the claim
of the beneficiary of the trust fund may be preferred to the extent
of the cash found among the assets of the insolvent trustee at
the time of his failure, unless it affirmatively appears that such
cash ussets are not part of the trust fund.

6. County Treasurer: WRONGFUL DEPOSIT OF FUNDS: LiEN oF COUNTY.
A county treasurer is a trustee of moneys which come into his
hands by virtue of his oftice, and if he wrongfully deposits them to
his own credit in a bank aware of their character, which after-
wards becomes insolvent, the county is entitled to have its claim
decreed a first lien upon any asset of the insolvent which it shows
is the product of its moneys.

7. : : . The county treasurer of Hall county wrong-
tully depos1ted to his own credit in the Bank of Commerce $15,-
860.18 of public funds, the bank being aware of their character.
The bank failed, having in its vaults only $140 in cash. If had
used the treasurer’s deposit in paying off its other depositors. It
was not shown that any part of this public money was repre-
sented by or embraced in any asset of the bank which came into
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the possession of its receiver. Held, (1) That the county was
entitled to reclaim the $140 as being part of the trust fund; (2)
that it was not entitled to have its claim against the insolvent
bank decreed a first lien upon the other assets thereof.

APPEAL from the district court of Hall county. Heard
below before THOMPSON, J. Reversed.

See opinion for references to authorities cited.

John L. Webster, W. A. Prince, W. H. Platte, James I,
Wooley, and James H. Mclntosh, for appellants.

Fred W. Asliton, R. R. Horth, Charles G. Ryan, and C. J.
Smath, contra.

RAcaN, C.

To an understanding of this case the material and un-
disputed facts are: On January 9, 1896, William Thoms-
sen was the county treasurer of Hall county, Nebraska.
On that date and the 13th and 15th days of said month
he made general deposits to his own credit in the Bank
of Commerce of Grand Island, in said county, aggregat-
ing $16,828.32. The moneys so deposited were public
moneys rightfully in the hands of Thomssen as county
treasurer of said county. The deposit so made was un-
lawful. The officers of the bank knew that the money
so deposited by the treasurer was not his, but the money
of the publi¢, and that Thomssen held such money as the-
county’s agent or trustee. On January 20 of said year the
Bank of Commerce became insolvent, ceased to do busi-
ness, and its assets were subsequently placed in the
hands of a receiver. When the receiver took possession
of the assets of the bank there were in its vaults in cash
$140, and no more. Between January 9 and January 20
Thomssen drew checks against the deposit made by him
in said bank amounting to $968.14, so that, when the
bank ceased to do business, it was indebted to Thomssen
in the sum of $15,860.18. This money the bank used in
paying off its depositors other than the county treasurer.
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It was not shown that any part of this public money was
represented by or embraced in any asset of the bank
which came into the hands of the receiver. After the
receiver was appointed the creditors of the bank filed
with him their claims against the bank, and among the
claimants was Hall county, by its treasurer, for the
money which the bank at the time of its failure owed
him. A dividend of fifteen per cent was afterwards
paid by the receiver to each of the creditors, including
the county treasurer. Subsequently the county filed a
petition in equity and asked that its claim be decreed a
preferred one, and be first paid out of the assets of the
insolvent bank. The district court of Hall county en-
tered a decree as prayed by the county, and the other
creditors of the bank have appealed.

1. It is insisted by appellants that the county, by
accepting the fifteen per cent dividend, has estopped it-
self from asserting that it is a preferred creditor. If the
¢laim of a private individual had been allowed as that
of a common creditor, and he had afterwards accepted
a dividend paid thereon by the receiver, he would prob-
_ ably be in no position to afterwards maintain an action
to have his claim decreed a preferred one, as he would
be bound by the judgment or adjudication, unless ap-
pealed from, which recognized his claim as that of a
common creditor, and estopped because of his acceptance
of the dividend paid on such non-preferred claim. (4An-
henser-Busch Brewing Ass'n v. Morris, 36 Neb. 31; State v.
Thomas, 53 Neb. 464.) But the county is not estopped
here from asserting that its claim is a preferred omne
because of the action of its county board and treasurer
in the premises.

9 The treasurer was a trustee of the county for this
money, and since the bank borrowed the money of the
treasurer, knowing it was county money, it acquired
no greater rights to the money than the treasurer him-
self had. It has sometimes been held that where a
trustee of a trust fund, or one who has received that fund
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from him, knowing it to be such, becomes insolvent, the
claim of the beneficiary of the trust fund is to Be pre-
ferred to that of all other creditors of such trustee.
Such was the holding of the supreme court of Wisconsin
in McLeod v. Evans, 28 N. W. Rep. 173, 66 Wis. 401. It
was there ruled that in order to make the claim of the
beneficiary of the trust fund a preferred one it was not.
necessary to show that any part of the trust fund was
embraced in the assets which came into the hands of
the receiver of the insolvent trustee. The ruling in
this case was followed by that court in Francis v. Bvans,
69 Wis. 115, 33 N. W. Rep. 93, and Bowers o. Bvans, 71
Wis. 133, 36 N. W. Rep. 629; but in Nonotuck Silk Co. v.
Flanders, 87 Wis. 237, 58 N. W. Rep. 383, the supreme
court of Wisconsin repudiated the doctrine announced
in McLeod v. Evans, supra, and overruled that case and the
cases following it. The supreme court of Iowa seems
also to have followed the rule announced by the supreme
court of Wisconsin in McLeod v. Evans, supra. (See Inde-
pendent District of Boyer v. King, 45 N. W. Rep. 908;
Davenport Plow Co. v. Lamp, 45 N. W. Rep. 1049.) The
doctrine of McLeod v. Evans seems also to have been
followed by the supreme court of Kansas in Myers v.
Board of Education, 51 Kan. 87. But we think the cor-
rect’ doctrine, and the one supported by the decided
weight of authority, is that the beneficiary of a trust
fund, solely because of the character of his claim, is
not entitled to the payment of the same in full, to the
exclusion of other creditors, out of the assets of the in-
solvent trustee’s estate; that when trust funds are
wrongfully converted, the beneficiary is entitled to the
funds themselves, or to the proceeds of the investment
of them, s0 long as he can definitely trace them and be-
fore they reach the hands of an innocent holder; that
when a trustee wrongfully commingles trust money
with his own and makes payments from the common
fund, it will be presumed that he paid out his own
money, and not the trust money; that it will be presumed
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the cash assets on hand when the trustee failed and
the receiver took possession of his estate were part of
the trust money; that when trust funds are wrongfully
converted, and not only do not remain in the hands of,
and are not found among the assets of, the wrong-doer,
but are actually traced out of his hands and shown to
have been dissipated, then the beneficiary of the trust
fund is pot entitled to have his claim allowed as a pre-
ferred one against the estate of the insolvent wrong-
doer. If the trust property consisted of money, the claim
of the beneficiary of the trust fund may be pieferred
"to the claims of other creditors, to the extent of the cash
found among the assets of the insolvent trustee at the
time of his failure, unless it affirmatively appears that
such cash assets were not part of the trust fund.

The foregoing propositions are sustained by the fol-
lowing authorities: 2 Story, Equity Jurisprudence [13th
ed.] sees. 1258, 1259; Thompson’s Appeal, 22 Pa. St. 16;
Sherwwood v. Central Michigan Savings Bank, 61 N. W. Rep.
[Mich.] 352; Neely v. Rood, 54 Mich. 134, 19 N. W. Rep.
920; Little v. Chadwick, 151 Mass. 110, 23 N. E. Rep. 1005;
Holmes v. Gilman, 138 N. Y. 369, 34 N. E. Rep. 205; Noino-
tuck Silk Co. v. Flanders, 87 Wis. 237, 58 N. W. Rep. 383;
National Bank v. Insurance Co., 104 U. 8. 54; Gianclle ©.
Momsen, 63 N. W. Rep. [Wis.] 1018; Slater v. Oriental
Mills, 27 Atl. Rep. [R. 1.] 443; Freiberg v. Stoddart, 28 Atl.

"Rep. [Pa.] 1111; Englar v. Offutt, 70 Md. 788; Boone
County Nat. Bank v. Latimer, 67 Fed. Rep. 27; In re Cavin
v. Qleason, 105 N. Y. 256, 11 N. E. Rep. 504; Northern
Dakota Elevator Co. v. Clark, 53 N. W, Rep. [N. Dak.] 175,
and cases there cited.

In State v. Foster, 38 Pac. Rep. [Wyo.] 926, the state of
Wyoming and the county of Laramie, in said state,
sought to have a trust declared in their favor against
the entire assets of an insolvent bank in which the treas-
urers of said county and state respectively had deposited
the public moneys, and have their claims allowed ‘as pre-
ferred ones. The.opinion is an able and an exhaustive
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one, and the court summed up its conclusion on the in-
quiry presented in the following language, found in the
fourth and fifth paragraphs of the syllabus: “A state or
county treasurer is merely custodian or trustee of public
moneys coming into his hands by virtue of office, and if
he deposits such funds with one who knows their trust
character, and who afterwards becomes insolvent, the
state or connty may sue to impress a trust on the insol-
vent estate, if such funds can be identified, or traced to
some particular fund or property of the estate. Where a
banker -takes on deposit trust funds, knowing their

character, and, after mingling them with his own funds, '
draws on the whole in the usual course of business, it
will be presumed that the money so withdrawn is that
of the banker, and not the trust money.”

From the admitted facts in this case our conclusion
is that Hall county was not entitled to have its claim
allowed as a preferred one against the estate of the
Bank of Commerce, except to the extent of $140, the
amount of cash in the vaults of the bank when it failed.
As there is no evidence whence this cash was derived,
the presumption is that it was a part of the county
money. But counsel for both parties to this litigation
have cited certain opinions of this court which each
claims sustain his contention, and we now proceed to
exanmine the cases cited.

In Wilson v. Coburn, 35 Neb. 530, a customer of a bank
made a deposit therein after it had become insolvent,
but without his knowledge. He then sought to have
a trust impressed upon the assets of the bank in the
hands of its assignee, or, in other words, to have his
claim against the bank made a preferred one; but this
court denied him relief, on the ground that he was un-
able to trace, distinguish, and identify the money de-
posited in the bank. This case then is an authority
for the conclusion we have reached in the case under
consideration.

In Anheuser-Busch Brewing Ass'n v. Morris, 36 Neb. 31,
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a bank had collected and failed to remit certain moneys
to the brewing association. Subsequently the bank
failed and was placed in the hands of an assignee. The
brewing association then filed its claim, and it was al-
lowed to prorate with the claims of other creditors.
Subsequently a dividend was paid by the assignee,
which the brewing association accepted. On this state
of facts we held that the allowance by the county court
of the brewing association’s claim to prorate with other
creditors was an adjudication that the association was
not entitled to have its claim preferred, and that, as it
did not appeal from this adjudication, it was bound
thereby, and, it having accepted the dividend paid by
the assignee, had estopped itself from claiming to be a
preferred creditor of the insolvent bank. The question
of the right of the brewing association because it was
the beneficiary of a trust fund to have that fund paid
out of the assets of the insolvent bank as a preferred
claim was not necessary to a decision of the case. .

Farwell v. Kloman, 45 Neb. 424, is in line with the
conclusion reached in the case at bar. In that case it
was held that equity would award the beneficiary of
the trust property any particular property which could

' be identified as baving been purchased with the trust
property. But such beneficiary was denied the right
of preference, upon the ground that the trust property
had been dissipated and mingled by the trustee with
his own until it was incapable of identification, and that
no part of the assets of the insolvent trustee’s estate
was shown to be the product of any part of the trust
fund.

In Capital Nat. Bank v. Coldwater Nat. Bank, 49 Neb.
786, there were in the vaults of the insolvent trustee at
the time of its failure $11,000 in cash. The trust fund
amounted to $4,000, and we held that the beneficiary
of the trust fund was entitled to have his claim pre-
ferred to that of other creditors of the insolvent trustee.
This case, then, is in line with the conclusion reached
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in the case at bar. Since the insolvent trustee had in its
vaults $11,000 in cash when it failed and went into the
hands of a receiver, the presumption arose that included
in that $11,000 of cash were the $4,000 constituting the
trust fund.

What has just been said of the Capital National
Bank Casc is also true of State v. Midland State Bank, 52
Neb. 1. As the record in that case discloses ,—although
the fact does not appear in the opinion,—the cash in
the vaults of the bank at the time it became insolvent
exceeded the amount of the trust fund; and again the
presumption arose that in that cash was included the
trust money of the school district.

The only case in this court which seems to be con-
trary to the conclusion we have reached in the case at
bar is the State v. State Bank of Wahoo, 42 Neb. 896. In
that case the trust property consisted of money, and
the claim of the beneficiary of this fund was ordered
paid as a preferred claim out of the assets of the in-
solvent trustee, a bank. The opinion does not disclose
whether the cash in the vaults of the bank at the time
of its failure was equal to or exceeded the amount of
the trust fund, and I have not access to the record and
cannot therefore say what the record did disclose in
that respect; but it was never the writer’s intention to
hold that the beneficiary of a trust fund, simply because
of the character of that fund, was entitled to a prefer-
ence out of the assets of the estate of the insolvent
trustee, and the case is not to be regarded as an au-
thority for that doctrine. It was not the intention of
the court or the writer of that opinion to adopt the
doctrine of McLeod v. Bvans, supra; nor was it the in-
tention to depart from the principle announced in the
case of Wilson v. Coburn, supra. The case, like every
other, should rest upon some principle; and if it cannot
be made to rest upon the principle of Wilson v. Coburn,
then, like the Wandering Jew, it should not be allowed
to rest at all, but move on forever. At all events, the
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case must not be considered as an authority for the
doctrine announced in M cLeod v. Erans, supra, and the
cases which follow that. The decree appealed from is
reversed and the cause remanded, not for retrial, but
with instructions to the district court to set aside its
decree in favor of the county and to enter a new decrev
awarding the county of Hall a preference to the extent
of $140, the remainder of its claim to be allowed so as
to share in the proceeds of the insolvent estate in com-
mon with other creditors thereof, the county to be
charged with the amount of the dividend received and
retained by it. |
REVERSED AND REMANDED.

HARRISON, C. J., not sitting.

P. L. JOHNSON, APPELLEE, V. J. B. FINLRY, ‘TRUSTEE,
ET AL., APPELLANTS,

FiLED APRIL 21,1898. No. 8042,

1. Tax Sales: TREASURER'S RETURN. Until a county treasurer has
made a return to the county clerk of his county of the public sale
of lands for taxes held by him in pursuance of section 109, chapter
77, Compiled Statutes 1897, he cannot make a valid private sale
of lands for the delinquent taxes due thereon.

Where a private tax sale of real estate is invalid
because of the failure of the county treasurer to first make such
return, the purchaser thereat is subrogated to the rights which the
public had against such real estate, and entitled to enforce a lien
against the same for the taxes paid at the sale and for all prior
and subsequent taxes existing against the real estate and paid by
him because of such purchase. Adams v. 0sgood, 42 Neb. 450, fol-
lowed.

8. Taxes: MISTAKE oF COLLECTOR: ACTION FOR DamacEs. The public
cannot be deprived of its revenue nor its lien for taxes against
property because of the mistake of a tax collector in not collecting
all that is due tagainst such property.

. LEvy Ix Ci1TY: PunLicATION OF ORDINANCE. The failure to
publish an ordinance of a cit> of the metropolitan class—"“An ordi-

4,
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nance making the annual levy of taxes for the city of Omaha for
the year 1892”—in the official newspaper thereof, as required by
section 133, chapter 12g¢, Compiled Statutes 1895, did not prevenit
such ordinance from becoming a law, it having been duly passed
and approved, and signed by the mayor, and a section thereof
providing that the ordinance should be in force from and after
its passage.

6. City Ordinance: ProoF oF ENACTMENT. The method provided by
section 124, chapter 12¢, Compiled Statutes 1895, for proving the
existence or emactment of an ordinance of a city of the metro-
politan class is not exclusive, but one desiring to prove such an
ordinance may pursue the statutory method or resort to common-
law methods of proof.

APPEAL from the district court of Douglas county.
Heard below before Durris, J. Affirmed.

John T. Cathers, for appellants.

R. W. Breckenridge and Saunders, Macfarland & Dickey,
contra.

RaGaN, C.

P. L. Johnson brought this suit in the district court
of Douglas county against J. B. Finley and others to
foreclose a tax lien. He had a decree as prayed, and
Finley and others have appealed.

1. The revenue law of the state provides that the
county treasurer of each county shall, on the first Mon-
day in November of each year, offer at public sale all
lands on which the taxes levied for the previous vear
still remain unpaid (Compiled Statutes 1897 ,eh. 77, art. 1,
sec. 109); that the treasurer shall keep a sale book show-
ing the lands sold, to whom, and for what amounts, and,
on or before the first Monday in December of each year,
shall file in the office of the county clerk of his county
a return of the sales made (section 112 of said chapter
77); and that after the public tax sale shall have closed,
and after the treasurer has made his return thereon
to the county clerk, as provided in said section 112, if
any real estate remains unsold for want of bidders, the
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county treasurer is authorized and required to sell the
same at private sale (section 113 of said chapter 77).
In the case at bar the county treasurer, on January 7,
1892, sold certain rcal estate at private tax sale for the
delinquent taxes of the year 1890, having failed to make
and file with the county clerk the report of the public
tax sale held in 1891, as required by said section 112.
The appellants now insist that the decree of the district
court must be reversed for the reason that the purchase:
at the private tax sale acquired no lien upon the reai -
estate sold thereat. )

The argument is that the provisions of the revenu-
law are mandatory, and that until the treasurer had
made and filed with the county clerk the report of the
public tax sale, he had no jurisdiction to sell real estatc
for taxes at a private sale; that such sale was conse-
quently not voidable merely, but absolutely void. It
is true that the county treasurer had no authority to sell
real estate at private tax sale until the real estate had
been first offered at public tax sale and he had made
and filed with the county clerk his report of such public
tax sale; and a private tax sale made without the treas-
urer having first complied with this requirement of the
revenue law was an invalid sale, and the purchaser
thereat, if he finally obtained a tax deed based on the
certificate of purchase, would not acquire a legal title
to the real estate if the deed was in all other respects
valid. But rotwithstanding the private tax sale was
invalid bec. .. the treasurer had not filed his report
of the public tax sale, the effect of the private tax sale
was to transfer to the purchaser thereat the lien which
the public had against the real estate for the taxes for
which it was sold. By such sale the purchaser became
subrogated to the rights and liens of the public against
the real estate for the delinquent taxes thereon. (Dillon
v. Merriam, 22 Neb. 151; Adams v. Osgood, 42 Neb. 450.)

2. A second argument of appellants is that the taxes
for which the real estate was sold at private tax sale,
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and the taxes subsequently paid thereon by the pur-
chaser thereat, had been, at the time of such sale and
payment, already paid by the appellants. This was one
of the defenses interposed by appellants to this action,
and the burden was upon them to establish this defense,
and we think they failed to do so. It is not claimed by
the appellants, as we understand it,—and if that is their
claim the evidence does not sustain it,—that there were
in fact no taxes due upon this real estate at the time
it was sold, nor that the subsequent taxes, paid by the
purchaser at the private tax sale, were not due against
- the property. But the claim of the appellants seems
to be this: That in 1890, and again in 1892, they fur-
nished to the tax collector a list of their property in
Douglas county, requesting him to state what amount
of money was necessary to pay the taxes thereon; that
the tax collector did furnish them a statement showing
what taxes were due upon the appellants’ real estate,
including the real estate involved in this action, and
that the appellants then and there paid to the tax col-
lector all that he claimed was due. The argument is
that, if the treasurer, through neglect or mistake, failed
to make a correct statement as to the amount of taxes
due from the appellants on their property, and the ap-
pellants paid all the tax collector claimed, then the
property could not afterwards be sold for unpaid taxes
existing against it, which the treasurer had omitted
from the statement of taxes furnished by him to the
appellants. We do not think the public can be deprived
of its revenue nor its lien for taxes against property
because of the mistake of a tax collector in not collecting
all that is due. If the property owner suffers any loss
or damage by reason of the neglect of the tax collector
in this respect, he may have a cause of action against
the tax collector and his sureties for such damages.
Taxes upon real estate are made a perpetual lien thereon,
and the property cannot be relieved from this burden
except by a payment of the taxes, or, in case it has been
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sold, the neglect of the purchaser to bring an action to
foreclose his lien until after the statute of limitations
has run. (Alexander v. Shaffer, 38 Neb. 812; Adams v.
Osgood, 42 Neb. 450; Browne v. Finley, 51 Neb. 465.) The
failure then of the county treasurer to make to the ap-
pellants a correct statement of the amount of taxes due
upon their real estate, coupled with the payment by the
appellants of all taxes demanded by the tax collector,
did not amount to a payment and discharge of the taxes
for which the real estate was sold, but discharged the
taxes on the appellants’ property to the extent of money
actually paid by them. (Richards v. Hatfield, 40 Neb. 879.)

3. A third argument is that the finding of the district
court that the taxes for which the property was sold
had been legally assessed and levied against the same is
not sustained by sufficient evidence. We think it is.

4. Parts of the subsequent taxes paid by the purchaser
at the private tax sale in 1893 were city of Omaha taxes
for the year 1892. Another argument is that the finding
of the district court that these city taxes of 1892 were
legally assessed or levied against the property, and
therefore a lien upon it, is unsupported by sufficient evi-
dence. The appellee, to prove the legal levy and assess-
ment of the 1892 city taxes, introduced in evidence an
ordinance of the city of Omaha passed and -approved
February 9, 1892, and signed by the mayor I'ebruary
10, 1892. This ordinance was entitled “An ordinance
making the annual levy of taxes for the city of Omaha
for the year 1892." The argument is that this ordinance
did not prove anything, because it was not shown when
or that the ordinance ever went into effect. The con-
tention is that the ordinance, before it could take effect,
must have been published in the official newspaper of
the city of Omaha. Section 133, chapter 12¢, Compiled
Statutes 1895, the statute then in force governing the
city of Omaha, is relied upon to sustain this contention.

. The section provides: “The council, at the commence-
ment of each year, or as soon thereafter as may be, shall
51
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designate some daily newspaper printed in the city as
the official paper of the city, in which shall be published
all general ordinances and all notices and other pro-
ceedings required by law or ordinance to be published.™
Conceding that the ordinance in question is a general
ordinance, within the meaning of said statute, it is to be
observed that the statute does not provide, either in ex-
press terms or by implication, that a general ordinance
shall not be in force or take effect as such until it has
been published in the official paper of the city; and it
is not claimed that the ordinance in question, within the
meaning of the statute just quoted, is a notice or pro-
ceeding required by any statute or ordinance to be pub-
lished. Section 15 of said chapter confers power upoun
the mayor and council to pass, amend, or repeal any o
all ordinances not repugnant to the constitution and
laws of the state. And section 123 of said chapter pro-
vides: ‘“All ordinances of the city shall be passed pur-
suant to such rules and regulations as the council may
prescribe. * * ¥ Proyided further, That no ordinance
granting any franchise shall be passed until at least
two weeks shall have elapsed after its introduction, nosr
until after the same has been published in the official
paper of the city.” It would seem from this sec-
tion that unless the ordinance passed grants a franchise,
the city couneil might provide that it should take effect
and be in force from and after its passage, and that the
failure to publish a general ordinance in the official
paper would not prevent such ordinance taking effect
if it provided that it should be in force and take effect
from and after its passage. By section 14 of the ordi-
nance in question it was provided that this ordinance
shall take effect and be in force from and after its pas-
sage. A second argument in support of the contention—
the finding of the district court that the city taxes of
1892 had been legally assessed lacks sufficient evidence—
is that the enactment of the ordinance in question was .
not proved. On the trial the appellee called the city
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clerk as a witness, who testified, without objection, that
the ordinance in question here was an ordinance making
a levy of taxes for the city of Omaha for the year 1892,
and that the ordinance was one or a part of the records
of the office of the city clerk of the city of Omaha, and
then introduced in evidence the original ordinance
passed by the mayor and council of the city of Omaha.
The argument of the appellants is that the enactment
or existence of this ordinance could be proved, and
proved only, in the manner provided by section 124
of said chapter 12a, which is as follows: “All ordinances
of the city may be proven by the certificate of the clerk
under the seal of the city, and when printed or published
in a book or pamphlet form, and purporting to be pub-
lished or printed by authority of the city council, shall
be read and received in all courts and places without
further proof.” The ordinance in question, it appears,
had not been printed or published in book or pamphlet
form; at least there was no attempt to prove the ordi-
nance by the introduction of such book or pamphlet.
Nor was it attempted to prove the ordinance by the
certificate of the city clerk under the seal of the city.
But we do not understand that the existence or passage
of an ordinance of a city of the metropolitan class can
be proved only in the method provided by said section
124. Certainly, the original ordinance and the pro-
ceedings of the city council, showing its passage and
approval, are as competent evidence that the ordinance
was passed and approved as a certificate of the city clerk,
under the seal of the city, that the ordinance attached
to the certificate was a copy of the original ordinance on
file in his office. 'We think that when a party desires
to prove the existence of an ordinance of a city of the
metropolitan class he may pursue the method pointed
out by said section 124 or he may resort to common-law
methods of proof. (Clough v. State, T Neb. 320.) The

decree of the district court is
ATFFIRMED.
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FARMERS MUTUAL INSURANCE COMPANY OF NEBRASKA
V. HoME FIRE INSURANCE COMPANY OF OMAHA.

FiLEp APRIL 21, 1898. No. 8016,

1. Insurance: CANCELLATION OF, PoLICY: CONSTRUCTION OF STATUTE.
Section 42, chapter 43, Compiled Statutes 1897, construed, and held
to apply only to an insurance policy in force—a valid and subsist-
Ing contract between the insured and the insurer, and to have no
reference to a contract of insurance which has ceased to exist by
reason of the violation of the provisions thereof by the insured.

: AcTiON ¥OR UNEARNED PREMIUM. Where an insurer
has rightfully declared an insurance contract at an end because
of insured’s obtaining additional insurance on the insured prop-

- erty without the consent of the first insurer, contrary to the pro-
visions of the first policy, such insured has no cause of action
against the insurer for the unearned premium.

ERROR from the district court of Douglas county.
Tried below before HOPEWELL, J. Affirmed.

Lamb & Adams, A. W. Scott, and G. W. Shields, for
plaintiff in error.

V. 0. Strickler, contra.

RacGaN, C.

From the pleadings in this case we ascertain the ma-
terial facts thereof to be: In August, 1894, one Penner
held an insurance policy issued by the Home TFire In-
surance Company, hereinafter called the home company,
agreeing to indemnify him for any loss that certain
property described in the policy might sustain by reason
of fire, lightning, or tornado prior to a specified date.
This policy contained a provision that if Penner should
thereafter procure any other insurance on the insured
property without the knowledge and consent of the home
company its contract of insurance should be void. Sub-
sequently Penner, without the knowledge and consent
of the home company, procured the TFarmers Mutual
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Insurance Company, hereinafter called the farmers
company, to issue him a policy upon the same property
insured by the home company, in and by which the farm-
ers company agreed to indemnify him for any loss which
the insured property might sustain by reason of fire,
lightning, or tornado within a time specified. In pay-
ment, or in part payment, of the premium charged by-
the farmers company Penner assigned, or attempted to
assign, to it the unearned premium which he claimed
the home company owed him on the policy issued by it,
and authorized the farmers company to obtain from the
home company a cancellation of its policy and collect
from it the unearned premium thereon. The home com-
pany refused to pay to the farmers company the un-
earnped premium of the Penner policy, and thereupon
the farmers company sued the home company in the
district court of Douglas county to recover such pre-

mium. A motion for judgment on the pleadings was
" filed in the district court, by it sustained, and the
farmers company’s action dismissed, to reverse which
it has filed here a petition in error.

At the time the Penner policy was issued section 42,
chapter 43, Compiled Statutes 1897, was in force and
that section provides that any insurance company trans-
acting business in this state “shall cancel any policy
of insurance hereafter issued or renewed, at any time,
by request of the party insured, or his legal representa-
tive, and shall return to the said party, or his repre-
sentative as aforesaid, the net amount of premium
received by the company, after deducting the actual com-
pensation of the agent or solicitor for securing the issue
of said policy, and also deducting the customary short-
rate premium for the expired time of the full term for
which said policy was issued or renewed, anything in
the policy to the contrary notwithstanding.” This
statute was as much a part of the Penner policy as if
it had been actually written or incorporated therein.
The farmers company, by taking an assignment from
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Penner of the unearned premium of his policy issued
by the home company, acquired the same right to col-
lect from the home company such unearned premium
as Penner himself had. The inquiry then is could Pen-
ner himself, under the facts of this case, have maintained
this action against the home company and have re-
covered a judgment against it for the unearned premium
on the policy issued by it? We do not think he could.
The fact that Penner procured additional insurance
upon the property insured by the home company, with-
out the knowledge and consent of that company, did
not render the home company’s policy absolutely void,
but voidable at its election. If it saw fit to do so, it
might have waived its right to insist upon the forfeiture
of the policy because of Penner’s violation of its terms,
and it might have ratified his taking out additional in-
surance. (Billings v. German Ins. Co.,, 34 Neb. 502;
Hughes v. Insurance Co. of N. A., 40 Neb. 626; Eagle Fire
Co. of N. Y. v. Globe Loan & Trust Co., 44 Neb. 380; Home
Fire Ins. Co. of Omaha v. Hammang, 44 Neb. 566.)

But the home company had the right, upon ascertain-
ing that Penner had procured additional insurance upon
the property which it had insured, to treat that policy
as void because of Penner’s violation of its provisions,
and when it ascertained that Penner had procured ad-
ditional insurance, it did exercise its right to consider
the contract of insurance with Penner at an end; but
Penner’s violation of his insurance contract did not in-
vest him with a right of action against the home com-
pany to recover the premium which he had paid the
company therefor, or any part of that premium. The
contract of insurance did not provide that if the insurer
declared it to be at an end because of Penner’s violation
of its provisions in procuring additional insurance on
the insured property without the consent of the home
company that it would repay Penner the unearned pre-
mium; nor is this the meaning of the statute construct-
ively incorporated into and made a part of the policy.



VOL. 54] JANUARY TERM, 1898. 743

Charter Gas-Engine Co. v. Coleridge State Bank.

The statute indeed makes it the duty of an insurer, upon
the request of the insured or his legal representative,
to cancel an insurance policy and return to the insured
the unearned premium, but the statute deals with a
policy in force—a valid and subsisting contract between
the insured and the insurer. It has no reference to a con-
tract of insurance which has ceased to exist by reason
of the violation of the provisions thereof by the insured.
(Colby v. Cedar Rapids Ins. Co., 66 Ia. 577, 24 N. W. Rep.
54.) Since Penner could not have maintained this action
against the home company, the farmers company could
not maintain it. The judgment of the district court is

ATFIRMED.

CHARTER GAS-ENGINE COMPANY V. COLERIDGE STATRE
BANK ET AL.

Fiep APRIT 21,1898. No. 8048.

1. Conditional Sales: WARRANTY. The contract between the parties,
set out in the opinion. coustrued, and held not one of absolute
sale of property accompanied by the warranty of the vendor as to
the qualities of the property, but one of conditional sale, the quali-
ties of the property being of the essence of the contract, and the
establishment of their existence a condition precedent to the com-
pletion of the sale.

. Evipeyce: ReviEw. Evidence examined, and held
to sustain the finding of the jury (1) that the conditions precedent
provided for by the contract had never been fulfilled, and that the
vendee refused to accept the property conditionally sold him for
that reason; (2) that the vendee had not waived the performance
of the conditions precedent provided for by the contract.

2.

ErroR from the district court of Cedar county. Tried
below before NORRIS, J. Affirmed.

John Bridenbaugh, for plaintiff in error.

J. C. Fingelman and Miller & Ready, contra.
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RaAGaN, C.

The Charter Gas-Engine Company of Sterling, Illinois,
wrote a letter to W.-M. Shook at Coleridge, Nebraska,
in which it stated: “We will furnish you a No. 6 Charter
gas engine, thirty-six indicated, twenty-five actual, horse-
power, for $1,250. * * & Ve guaranty that the
Charter does not use to exceed one gallon of gaseline
in ten hours to each indicated horse-power doing full
work, and when part work is done the consumption is in
proportion. No settlement is asked for from responsible
parties until the engine is running and meets our claims.”
In response to this Shook sent the engine company the
following letter: “You offer me No. 6 Charter gas en-
gine for $1,250, and I now make you this proposition:
I will give you $1,250 for a No. 6 Charter gas engine.
You deliver it at Coleridge, Nebraska, and give me sixty
days’ trial. If at the end of sixty days it performs as
you guaranty, I will pay cash. I deposit at the Coleridge
State Bank the sum of $1,250 immediately on acceptance
of this order, subject to your order, provided the engine
comes up to guaranty.” Under date of August 5, 1892,
the engine company responded to Shook’s letter as fol-
lows: “We accept your proposition of $1,250 for No.
6 Charter, thirty-six indicated, twenty-five actual, horse-
power, on cars Coleridge, Nebraska. You to deposit at
the Coleridge State Bank the sum of $1,250 on receipt
of this acceptance of your order, and to have sixty days’
trial of engine to see that it meets our guaranty.”
Shook deposited the $1,250 in the Coleridge State Bank,
to be paid to the engine company in case it should ful-

“fill the requirements of the contract, and the engine
company shipped the engine to Coleridge. Shook took
possession of it, put it up, and began using it about
September 1, 1892. Shook retained possession of the
engine for more than sixty days after he received it, and
while it was in his possession it was destroyed by fire.
The engine company brought this suit against the bank
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in the district court of Cedar county to recover the pric.
of the engine deposited with it by Shook. The bank, in
its answer, interpleaded Shook, disclaimed any interest
in the money in its hands, and offered to pay it to whom-
soever the court should direct. Shook was brought into
the case and filed an answer, in which he set out the
contract between himself and the engine company undew
which he came into possession of the engine, and intei-
posed as a defense to the action that the engine did not
come up to the requirements of the contract, in that it
did not furnish the horse-power it was guarantied to
furnish; that it used more gasoline than it was war-
ranted to use, and in consequence of the failure of the
engine to meet the requirements of the contract he had
never accepted the same. He admitted that he retained
possession of the engine more than sixty days after re-
ceiving it, but that he did so at the request of the engine-
company for the purpose of continuing the trial of the
cngine and for the purpose of determining if it would
finally meet the requirements of the contract, and that
while it was thus in his possession it was destroyed by
fire, without any fault or negligence on his part. The
trial resulted in a judgment awarding Shook the momney
in the bank and a judgment against the engine company
for the freight on the engine from I1llinois to Nebraska,
which Shook had advanced for the engine company at
its request. To review this judgment the engine com-
pany has filed a petition in error in this court.

1. The first question presented by the record is: VVhat
is the proper construction of the contract between Shook
and the engine company? Was the contract an actual
sale and delivery of the engine, accompanied by the
vendor’s warranty that it would meet certain require-
ments, or was the contraet one of conditional sale, the
sale to become effective only if, after trial of the engine,
it.met the requirements of the vendor’s warranty? We
do not think this contract was one of an absolute sale
and delivery of the engine, accompanied by the warranty
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of the vendor that the engine would come up to certain
requirements,and thatin caseit failed to do so, the vendee
might rescind the contract and return the engine or re-
tain it and sue the vendor for damages. This engine was
ordered by Shook for a specific purpose to perform a
specific work, namely, the operation of mill machinery.
It the engine, after being tried, met the requirements
of the contract under which it was delivered to Shook,
then it was a sale; if not, it was no sale. These condi-
tions of the contract, that the engine should develop a
certain horse-power and in so doing consume a certain
amount of specified fuel, were of the essence of the con-
tract; were conditions precedent to the completion of
the sale; and if the engine, upon trial, did not meet the
conditions of the contract, Shook was under no obliga-
tion to accept the engine. (Jones v. United States, 96 U. S.
'24; Pope v. Allis, 115 U. 8. 363; Benjamin, Sales [2d ed.]
sec. 565.)

2. The second question presented by the record is the
sufficiency of the evidence to sustain the jury’s finding
that Shook’s retention of the engine for more than sixty
days after he received it was with the consent of the
engine company and for the purpose of continuing the
trial of the engine, endeavoring to make it come up to
the requirements of the contract between Shook and the
engine ccmpany; and that Shook had not waived the
performance of the conditions precedent in pursuance
of which the engine was delivered to him. We think the
evidence shows beyond all question that this engine
never developed twenty-five actual nor thirty-six indi-
cated horse-power, and that it consumed more than one
gallon of gasoline in ten hours to each indicated horse-
power developed; and that Shook never accepted this
engine and thus consummated the sale; and that he re-
fused to accept it because the engine did not come up to
the requirements of the contract. We think, also, that
the evidence sustains the jury’s finding, that Shook’s pos-
session of this engine for more than sixty days after he
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received it was with the permission of the engine com-
pany and with its knowledge; that the engine had not
met the requirements of the contract, and that Shook
had not accepted it. After Shook had retained the engine
for more than sixty days, and after the engine company
knew that he had refused to accept it because of its fail-
ure to meet the requirements of the contract, the engine
company sent an expert to Coleridge, who endeavored
to make this engine do the work for which it was sold
and which it was warranted to do. The evidence shows
that he failed and that the engine failed at all times
after that, although Shook seems to have been, in good
faith and with the knowledge of the engine .company,
trying to make the engine meet the requirements of the
contract. The finding of the jury that Shook, by retain-
ing the engine more than sixty days, had not waived
the conditions precedent and elected to accept the engine
is sustained by the evidence. This case is distinguish-
able from Moline, Milburn & Stoddard Co. v. Percau, 52 Neb.
577. In the Pereau case there was an absolute sale and
delivery of the chattel accompanied by the vendor’s war-
ranty. In the case at bar the sale was to take effect—
to be a sale—only if the engine on trial developed certain
specified power and consumed only a certain amount
of a specified fuel for each horse-power developed. These
conditions precedent the engine did not meet; they were
not waived by Shook and the sale never became absolute.
The judgment of the district court is
AFFIRMED.

OMAHA & REPUBLICAN VALLEY RAILWAY COMPANY V.
MARILLA L. CROW, ADMINISTRATRIX.

FrLEp APRIL 21,1898. No. 9365.

1. Death by Wrongful Act: PETiTION. A petition under Lord Camp-
bell’s Act, which alleges that the deceased left a widow and next
of kin, describing them, on whom the law confers the right to be
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supported by the person Kkilled, sufficiently avers pecuniary loss,
and in that respect states a cause of action.

2. Railroad Companies: LIABILITY FOR NECLIGENCE OF CONNECTING
CARRIER. A railroad company which issues a through ticket,
and so contracts to carry a passenger beyond its own terminus,
constitutes the connecting carrier its agent for the purpose of
performing the econtract, and is liable for the negligence of such
connecting carrier.

: Dury To SHIPPER WITH PaAss: NEGLIGENCE. A shipper of
live stock, who receives from the railroad company undertaking
the transportation of such stock a free pass, to enable him to care
for his stock in transit, assumes such risks and inconveniences as
necessarily attend upon caring for such stock, and, modified ac-
cordingly, the liability of the railroad company to such shipper
for personal injuries by him sustained by reason of the negligence
of its employés is that of a common carrier for hire.

4, : : . Such a shipper does not assume the risk of
negligence by the carrier, but only such dangers as result from his
peculiar duties while the railroad is being carefully operated.

5. : : : FELLOW-SERVANTS. By accepting such a
pass the shipper does not become the servant of the railroad com-
pany, and is not within the fellow-servant rule.

6. Negligence: PLEADING AND PROOF. A general averment of negli-
gence is sufficient unless attacked by motion, and an issue framed
by a traverse of such averment may be proved by evidence of any
act within the general averment.

7. Verdict for Plaintiff in Action for Death by Wrongful Act: In-
STRUCTIONS. Evidence held sufficient to sustain the verdict, and
instructions found to have been correctly given and refused.

8. Special Findings: DiscRETION oF CoURT. The submitting to the
jury of special interrogatories is a matter resting in the discre-
tion of the trlal court.

ERROR from the district court of Valley county. Tried
below before KENDALL, J. Affirmed.

W. R. Kelly and E. P. Smith, for plaintiff in error.
Reese & Glilkeson and Charles A. Munn, contra.

IrvIiNE, C.

This was an action by Marilla L. Crow, administratrix
of the estate of Jonathan 8. Crow, deceased, against the
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Omaha & Republican Valley Railway Company, to re-
cover damages arising from the death of plaintiff’s in-
testate alleged to have been caused by the negligence
of the defendant. From an adverse judgment the defend-
ant once before prosecuted error proceedings to this
court, and the judgment was reversed for error in the
instructions. (Omaha & R. V. R. Co. v. Crow, 47 Neb. 84.)
Another trial resulted in another verdict for the plain-
tiff, and from a judgment thereon the defendant again
prosecutes error. In the former opinion will be found
a statement of facts, substantially in accordance with
the facts elicited on the last trial. This time, however,
the defendant introduced evidence in some respects con-
tradicting or modifying the effect of plaintifi’s evidence.
Thus the evidence now makes it quite certain that a
headlight was burning at the rear of the locomotive
which ran over Crow, but the fact remains that the light
therefrom emitted does not seem to have been sufficient
to attract the attention of any of the witnesses. More-
over, the admissions of facts with reference to the ca-
"pacity of the plaintiff and the measure of damages were
not made at the last trial, and these were issues con-
tested by proof and submitted to the jury. There are 111
assignments of error, most of which are separately dis-
cussed in the very voluminous briefs. In several in-
stances a group of these assignments really presents a
single question of law. In a few instances the assignment
receives no support from the record; in others the ques-
tion presented is a subordinate question of fact, of no
general interest or importance, or the ruling complained
of, if erroneous, was clearly not prejudicial. In order
to avoid an unjustifiable expansion of the opinion it is
necessary to pass over many of these assignments with-
out special reference thereto. They have all, neverthe-
less, been considered.
At the beginning of the trial the defendant objected
to the introduction of any evidence, on the ground that
the petition did not state a cause of action. The over-
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ruling of this objection is assigned as érror. The specific
objection made to the petition is that it does not show
that the next of kin sustained any pecuniary injury from
Crow’s death. The petition alleges that Crow left a
widow and several children, naming thém and stating
their ages. Six of them are minors. Since the filing of
the briefs in this case the court has had occasion to in-
vestigate the question thus presented and to review the
former decisions on the subject; and it has been held
that when the petition discloses that the deceased left
a widow, or next of kin, as minor children, in whose
favor the law devolved upon him a legal obligation for
their support, such facts are sufficient to raise a pre-
sumption of pecuniary loss because of his death, and it
is not, in such case, necessary to plead any facts showing
special damage. (City of Friend v. Burleigh, 53 Neb. 674.)
It is true that it is not alleged in this petition, as it was
in the case cited, that the deceased was of ability to per-
form that duty, but it will be presumed that a man will
to the extent of his ability perform a duty of that chax-
acter; it will be presumed that he has some ability to
work; and the extent to which he does or can perform
the duty is not a matter going to the sufficiency of the
petition but to the proof of damages.

For several reasons it is urged that the evidence does
not sustain the verdict, and the arguments under this
head are of such a character that their discussion dis-
poses of most of the assignments of error relating to the
instructions and to rulings on the admission of evidence.
We shall, therefore, ask counsel to accept what is said
under this head, so far as applicable, as deciding these
more special assignments, without always referring to
them specifically.

It is said that the evidence conclusively shows that
the injury occurred on the line of a connecting carrier,
after the deceased had reached the terminus of defend-
ant’s road, and if it was caused by the negligence of any
cre. it was that of the servants of the connecting car-
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rier. The evidence discloses on this subject that the
defendant company was operating a line of railroad from
Ord, where the deceased began his journmey, to Grand
Island, where it connected with the lines of the Union
Pacific Railway Company. The two roads were owned
by different companies, and, according to witnesses for
the defendant, they were operated separately, with no
relationship closer than an arrangement for the inter-
change of business. The ticket issued to Crow was
headed “Union Pacific System and branches” and in no
other way indicated by what corporation it was issued.
The same was true of the written contract for the trans-
portation of the live stock which Crow was accompany-
ing. The ticket was for a continuous passage from Ord
to South Omaha, and the contract was for the transpor-
tation of the stock to South Omaha. In no way was the
contract restricted to the transportation of either pas-
senger or cattle to the end of defendant’s line. It was
a through contract. Under the facts the case was essen-
tially like that of Chollette v. Omaha & R. V. R. Co., 26 Neb.
169, and Omahe & R. V. R. Co. v. Chollctte, 41 Neb. 578,
bolding the initial carrier liable for the negligence of a
connecting carrier through whose agency the contract
for through transportation is being performed. In Fre-
mont, B. & M. V. R. Co. v. Waters, 50 Neb. 592, cited by
the defendant, the carrier had carefully restricted itself
to agreeing to carry the goods to the end of its own line
and there deliver to a connecting carrier named in the
contract. There was no contract to carry the goods to
their destination and no through consignment. That
case is, therefore, in no sense applicable. The instrue-
tion on this point, bitterly assailed in the brief, is in ac-
cordance with the law as just stated, but includes the
additional statement to the jury that if the deceased
procured the ticket at the station of the defendant com-
pany, and if the contract was for carriage over the de-
fendant’s road and connecting lines, then the contract
would be as binding on the defendant as if made in its



752 NEBRASKA REPORTS. [VoL. 54

Omaha & R. V. R. Co. v. Crow.

name. As the ticket was not issued in the name of the
defendant company, andvespecially as there was evidence
to show that “Union Pacific System” was merely a sort
of trade mark, to indicate a congeries of roads having
joint traffic arrangements, this part of the instruction
was eminently proper.

It is next argued that there was no evidence of neg-
ligence on the part either of the defendant or the con-
necting carrier, and that the evidence of contributory
negligence was conclusive. This presents also a question
argued more specifically with reference to certain in-
structions—that is, the measure of the defendant’s duty.
On the former hearing it was held that one who is being
transported over a line of railroad on what has been
called a “shipper’s ticket” is not a passenger in such
sense as to render applicable to him all the rules govern-
ing the transportation of passengers on passenger trains.
Such a person is charged with the care of his live stock
while in transit. He must ride on the train with the
animals. He must care for them en route, and in vari-
ous ways subject himself to perils not incident to ordi-
nary travel. To the extent that such requirements
interfere with the operation of ordinary rules of liability,
the duty of the carrier is accordingly modified, and no
further. (Omeha & R.V. R. Co.v. Crow, 47 Neb. 84; Missouri
P. R. Co. v. Tietken, 49 Neb. 130.) The statute fixing the
liability of carriers to ordinary passengers is, from the
nature of the case, not applicable; but, subject to the
different conditions reasonably arising from the special
arrangements and duties created by such a contract, the
common law as to carriers of passengers applies. The
carrier, subject to such modifications, is still bound to
the exercise of the highest degree of care of which human
foresight is capable; and contributory negligence is a
defense. The difference between such a case and the
ordinary one of a passeuger affects also the latter ques-
tion. The duties imposed on the passenger, of riding on
a freight train and caring for his stock, excuse conduct
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which would be grossly negligent on the part of a pas-
senger on a passenger train. The evidence tends to show
that no arrangements were made by the railroad com-
pany for notifying shippers when the trains were about
to start. It was necessary, therefore, for the shippers to
remain close to the trains while they were at rest; and
this train was standing in a large railroad yard with
many tracks therein, lying close together. The deceased,
with three other shippers, was standing beside the rear
car of their train, where the caboose was about to be
attached, and which caboose they expected to board as
soon as it should be attached. No other place was pro-
vided for them, and no other place was available with-
out their incurring the danger of having the train leave
before they could board it. The employés in the yard
knew that such was the condition of affairs when
stock trains were being made up, and they knew this par-
ticular train was being made up. The engineer testi-
fied that there were from four to fifteen stockmen along
side the trains every night. The yardmaster was aboard
the switch engine which ran over Crow and actually
saw these four men standing beside the track before the
accident happened. The tracks were only eight feet
apart. The stock cars extended at least twenty inches
beyond the rail, and the foot-board on the tender which
struck Crow extended still farther. This left very little
space where men could stand with safety. The night
was wet and dark. The engine, after pushing a way car
upon a side-track east of where the men were standing,
ran toward the west n:id a short distance beyond them.
It then stopped and immediately backed to the eastward
again, neither sounding the whistle nor ringing the bell
before or while so doing. Negligence was pleaded gen-
erally, and that is sufficient unless the petition be at-
tacked on that ground by motion. (Omaha & R. V. R.
Co. v. Wright, 49 Neb. 456.) Therefore, instead of plain-
tiff’s not being permitted to prove any negligence, as
defendant argues, she was, on the contrary, entitled to
52
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prove every act of negligence which would fall within
the general averment. We think that in the manner of
handling these trains and compelling the shippers to
stand in the open yards, and in the backing of the engine
without any warning, with knowledge that shippers
customarily stood at that point, and with actual knowl-
edge by the man in charge of the movements that these
nen were there, there is found ample to sustain the
finding. It is said that there was no street crossing
near and that there was, therefore, no duty imposed
upon the railroad of ringing a bell or sounding a whistle;
but the statute on that subject is not the only law. The
bell and whistle are not designed solely for use at
road crossings. It was a question of fact whether one
or both of them should have been used as a warning
under the circumstances of this case. It is also said that
the engineer in quickly reversing his engine could not
sound the whistle, and that the fireman was engaged
in shoveling coal and could not ring the bell. But if
such a signal was demanded by prudence, time should
have been taken to give the signal. Again it is said
that it is not customary to give a signal under such cir-
cumstances; but a custom to be negligent is no defense.
An effort was made to show whether or not the engineer
knew of an ordinance of the city of Grand Island for-
bidding the sounding of whistles in the railroad yards.
Error is assigned on the exclusion of that evidence, but
no offer of proof was made, and in any event the en-
gineer’s knowledge of such an ordinance would be
immaterial. No effort was made to prove such an ordi-
nance, and if one existed and was valid, it would not
excuse the failure to give some other warning, as by
ringing the bell. It is also argued that the proof shows
that an engine in stopping and in starting, as did this
one, makes several varieties of noise of its own accord
and that such noise was a sufficient warning. But it
must be remembered that there is no question here of
ignorance by the deceased of the presence of the engine.
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He knew it had just passed him. What it seems
that he did not know was that immediately thereafter
it had been reversed and was again approaching. It
is not shown that he was sufficiently familiar with loco-.
motives to learn that fact from the noises it emitted.
No such technical knowledge can be presumed.

What has been said in a manner answers the argu-
ments as to the conclusive character of the evidence of
contributory negligence. Crow was where he had a
right to be and where duty compelled him to be. The
night was dark, and the headlight on the tender at-
tracted the attention of no living witness. It evidently
did not attract his. The space was narrow. He did not
step upon the track, but only so near it that he was"
struck by the projecting foot-board. He had no warn-
ing of the engine’s approach. It was for the jury to say
whether or not his conduct was negligent. A finding
either way might be sustained.

The defendant contends that the danger Crow in-
curred was a risk assumed by the special circumstances
" of his journey. But that risk extended only to those
dangers incident to the requirements of his duties while
being transported in such a manner, and while the rail-
road was being operated with due care. He did not
assume the dangers arising from the negligence of de-
fendant’s employés. The argument on this point, that
by the requirement that he should care for his own stock
in transit he became a quasi-servant of the defendant
and subject to the fellow-servant rule, is obviously un-
sound. The special contract, by its terms, exempted the
railroad from liability for the negligence of its servants.
Tt was held on the former hearing that the contract was,
in that respect, contrary to public policy, and we are en-
tirely satisfied with that conclusion.

Complaint is made of some of the instructions as to
negligence and contributory negligence on the ground
that they group certain facts and omit others essential
to a proper consideration of the issues. This method
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of charging the jury has been frequently criticised, and
in the former opinion herein it was said that the utmost
to be permitted in that line is to state what facts may
be considered in determining the issue. Even then there
is danger of omitting some essential consideration.
Here, however, the danger was avoided by adding to
the specified facts that all other facts in evidence throw-
ing light on the issue should be regarded. There was
nothing in the instructions on this point that can be
deemed prejudicial to the defendant.

It was charged that the deceased was bound to the
exercise of ordinary care, and that was defined as such
care as “an ordinarily prudent and cautious person
would have exercised under like circumstances.” Com-
plaint is made of this because of the use of an adverb
instead of an adjective. It is said that the rule should
have been stated with reference to the conduct of a
“person of ordinary prudence;” that an “ordinarily pru-
dent” man may at times be very negligent, and that the
jury might have thought that this was such an occasion.
We hardly think that the jury was composed of such
purists. To the “ordinary mind,” acting “ordinarily,”
the two phrases convey the same meaning.

The court refused to give forty instructions asked by
the defendant. These stated many correct principles of
law, but these were given in substance by the court of its
own motion. They also stated other rules inconsistent
with the doctrines we have just announced in dealing
with the evidence. These were properly refused for
that reason. Some stating correct principles were
properly refused because of their exceedingly argumen-
tative character, and their infringing upon the jury’s
right to determine the facts.

The defendant requested the court to submit to the
Jjury fifty-five special interrogatories. It has often been
held that the submitting of such interrogatories for a
special verdict is in the discretion of the trial court.
There was certainly no abuse of discretion in refusing
this request.
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For reasons stated at the commencement it is not
practicable to discuss every assignment of error. The
foregoing covers the more salient points of the argu-
ment. We find no prejudicial error in the record.

AFFIRMED.
HARRISON, C. J., not sitting.

AUGUST SUCKSTORF ET AL. V. WILLIAM H. BUTTERFIELD.
F1LED APRIL 21, 1898. No. 8003.
1. Replevin: PLEADING ANKD PrOOF. A plaintiff in replevin who pleads

only a special ownership must prove such title as he pleads it,
and cannot recover on proof of general ownership.

Therefore, where plaintiff asserts only such special
ownership, the defendant may, to defeat the action, show that
plaintiff’s title is of a different character.

ERROR from the district court of Pierce county. Tried
below before ROBINSON, J. Reversed.

Brome, Burnett & Jones and Douglas Cones, for plaintiffs
in error.

Powers & Hays and W. W. Quivy, conira.

IRVINE, C.

Butterfield, in October, 1891, sold 160 steers to one
Perry, who gave his note for the purchase money, se-
curing the same by chattel mortgage on the cattle. The
cattle were bought in Knox county and were by Perry
taken to Pierce county, where he contracted with one
Tatgo to feed them during the winter. In the following
spring Tatgo undertook to sell them in satisfaction of
his lien as an agister. They were bought at the sale
by one Dixon, and were then driven to the town of Pierce
and a portion of them were placed in the pasture of
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Suckstorf and Cones, in charge of the defendant Reimers.
Butterfield had in the meantime appeared on the scene,
and was asserting his right under the mortgage. Nego-
tiations then took place which resulted in Butterfield’s
paying $750, Tatgo making some settlement with the
purchaser, and agreeing to surrender the cattle to But-
terfield. Accordingly an attempt was made to “cut out”
from the herd of defendants the Tatgo cattle, and a
number corresponding to the number placed there were
delivered to Butterfield. Later Butterfield claimed that
nineteen of his cattle remained in the defendant’s pos-
session, and brought this action in replevin to recover
them. At the close of the evidence the court granted
a peremptory instruction to find for the plaintiff. Dur-
ing the trial the defendants offered in evidence an affi-
davit and notice of sale, for the purpose of proving
Tatgo’s proceedings in enforcing his agister’s lien.
There was also offered a till of sale purporting to con-
vey the cattle from Dixon, the purchaser at the sale
under the agister’s lien, to Butterfield, together with
proof that he had requested it to be executed and that
it had been sent to him by mail. All this evidence was
excluded. We think it should have been admitted. The
petition asserted a special ownership in Butterfield by
virtue of his chattel mortgage, and pleaded no other
title. The evidence excluded tended to prove a sale
under the agister’s lien, which would have passed the
mortgagor’s interest at least, conceding that there was
no evidence which tended to show that the interest of
the mortgagee was subject to the lien of the agister. The
further evidence offered tended to show that the mort-
gagee had purchased such interest as did pass under
the sale, and that the title thus vested in him, he be-
coming the absolute owner, and ceasing to be merely
the holder of a lien, the capacity in which he sought to
recover. It has often been held that proof of a special
interest under a chattel mortgage will not sustain a
petitivn alieging a general ownership. (Musser v. King,
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40 Neb. 892; Randall v. Persons, 42 Neb. 607; Stralle v.
First Nat. Bank, 47 Neb. 319; Robinson v. Kilpatrick-Koch
Dry Goods Co., 50 Neb. 795.) In Randall v. Persons, supra,
it was said: “A litigant cannot plead one thing and
prove another. He cannot plead that he is the absolute
owner of property, and satisfy such plea by proof that
he simply has a lien upon it; nor can he plead that he is
entitled to the possession of property by virtue of a lien
upon it, and satisfy such plea by proving that he is the
absolute owner of the property.” (See, too, Huyes v.
Slobodny, 54 Neb. 511.) These cases are, it will be ob-
served, based on the rule that the allegata et probata must
correspond, and the statute requiring plaintiff to plead
whether he is the general or a special owner, and if the’
latter, then the nature of his ownership, he must prove .
his case as he pleads it and not otherwise. The evidence
offered was material as tending to show that p]aintiff's
title was not special, under the mortgage, as he had
pleaded it, but that it was general, by virtue of a pur-
chase from Dixon, who had acquired the interest of the
mortgagor. The plaintiff answers this argument by say-
ing that it would be hard to convince the non-profes-
sional mind that it states a correct principle of law. It -
is not necessary to convince the non-professional mind.
The professional mind is driven to that conclusion. The
point is somewhat technical, but it is only by adhering
to technicalities, in the true sense of the word,—that is,
those things peculiar to the science or profession,—that
any stable principles of law can be maintained. Usually
it will be found that such rules have a sound and just
reason for their existence, and that justice and equity
are in the end better administered by observing them,
than by departing from them to meet ‘the exigencies of
the supposed equities of a particular case.

REVERSED AND REMANDED.



760 NEBRASKA REPORTS. [VoL. 54

Staples v. Arlington State Bank. Kelsey v. Klabunde.

EDWARD T. STAPLES BT AL. V. ARLINGTON STATE Ba~nk.
FiLEp APRIL 21,1898. No. 8035.

Continuance: Exceprion TO RuLiNg: REVIEw. To review an order
denying a continuance it is hecessary to take an exception to the
ruling in the trial court,

ERROR from the district court of Washington county.
Tried below before KEYSOR, J.  Affirmed.

Davis & Howell, tor plaintiffs in error.
W. 8. Cook and Frick & Dolezal, contra.

IrRvVINE, C.

The plaintiffs in error complain in their briefs of only
one ruling of the district court—the overruling of an
application for a continuance. N 0 exception was taken
to the order complained of and it cannot, therefore, be
reviewed. (Coad v. Home Cattle Co., 32 Neb. 761.)

AFFIRMED,

HeNrY KELSEY BT AL. V. AUGUST KrABUNDE, '
FILED APRIL 21,1898, No. 8043,

1. Judicial Officers: LiaBILITY. A judicial officer acting within hig
jurisdiction and in a Jjudicial capacity is not liable for Such acts,

2. False Imprisonment: MINISTERTAT OFFICERs. A ministerial officer

& person under a warrant regular on its face and issued by proper
authority, where there is no abuse thereof in the manner of its.
execution.

8. Justice of the Peace: ARREST OF GARNISHEE: WARRANT, A Justice.
of the peace has Jjurisdiction to issue a warrant for the arrest of

answer. . The failure to tender the garnishee his fee, if such fail-
ure excuses his failure to appear, is merely a defense to the con-
tempt broceedings and does not render the issuing of the warrant
void, or the justice civilly liable for having issued it.
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ERROR from the district court for Douglas county.
Tried below before BLAIR, J. Reversed.

John T'. Cathers and J. O. Detweiler, for plaintiffs in
€IToT,

J.J. O’Connor, contra.

IrvINE, C.

This was an action for false imprisonment against
Henry Kelsey, a justice of the peace, William Poppen-
hagen, a constable, and the sureties on their respective
bonds, by August Klabunde: The plaintiff had judgment
by virtue of a peremptory instruction to the jury.

One Tittenbach recovered judgment against Bernhard
Klabunde and Ernst Klabunde before Justice Kelsey.
It is suggested that it is not shown that the justice had
jurisdiction of the case, but the transcript in evidence
discloses that there was personal service of summons
on both defendants. An execution on this judgment
having been returned unsatisfied, an affidavit for a writ
of garnishment was filed and a summons in garnishment
issued against August Klabunde, the plaintiff herein. It
is not suggested that there was any defect in the pro-
cedure to this point. The writ was served, but no fee
was tendered the garnishee. The evidence is conflicting
as to whether a fee was demanded. The writ was regu-
larly returned, but the garnishee failed to appear. The
justice issued an attachment and delivered it to Poppen-
hagen, who arrested plaintiff and brought him before
the justice. The justice adjudged him to be in contempt
‘for his refusal to appear and answer, and imposed a fine
of $45 and directed that he be imprisoned until the fine
should be paid. He was accordingly committed to jail
and there confined until released on habeas corpus the
following day. '

The district judge evidently took the view that be-
cause no fee had been tendered the garnishee, he was
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not compelled to appear, and that it followed therefrom
that the subsequent acts of the justice were coram non
judice. Accordingly this instruction was given: “The
court instructs the jury as a matter of law that upon
the facts in this case the plaintiff was not required to
appear before the defendant Kelsey, his fees not having
been tendered him, and the justice had no jurisdiction,
in the absence of proof that his fees had been tendered
him, to issue a capias or attachment for the arrest and
detention of the plaintiff, and the arrest and detention
of the plaintiff were unlawful and wrongful, and the
plaintiff is entitled to recover of the defendants in
this action such sum as tlie jury shall find from the
evidence will compensate him for such unlawful arrest
and detention (limited to compensation for the disgrace
and injury to his reputation which followed) until he
was released by habeas corpus proceedings, not to ex-
ceed, however, the sum of $500.” This instruction was
erroneous, if for no other reason, because it permitted
a recovery for the arrest and detention prior to the order
of commitment. By section 938 of the Code of Civil
Procedure. a justice of the peace, if the garnishee fail
to appear and answer, may proceed against him by at-
tachment, as for a contempt. By section 1097 a warrant
of arrest may be issued by a justice against one charged
with contempt, on which the person so charged shall
be brought before the justice for a hearing. The justice,
therefore, in issuing the warrant was acting within his
Jjurisdiction. If the plaintiff was excused from appearing
because his fees were not tendered him, that was a de-
fense to the charge of contempt. It was not a matter
on which the jurisdiction of the justice to inquire into’
the contempt depended, and which he must decide at
iis peril in advance of the proceedings. A fortiori, the
ronstable was protected in obeying this writ, which was
certainly fair on its face. It is conceded that a judicial
officer is not civilly liable for judicial acts when pro-
ceeding within his jurisdiction. and a constable is not,
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liable for executing a writ fair on its face unless he exe-
cutes it in an unlawful manner. In this aspect the case
is governed by Atwood v. Atwater, 43 Neb. 147. The arvest
and detention prior to the commitment were not of such
a character as to permit a recovery, and the judgment
must be reversed because damages therefor were per-
mitted.

The question most discussed is whether the justice
was liable for the subsequent imprisonment, it being
conceded that the fine, for the non-payment of which
plaintiff was imprisoned, was in excess of that which
the justice might lawfully impose. The liability of the
constable for executing the mittimus would depend upon
whether or not the sentence was absolutely void. The
liability of the justice would not be concluded by an
affirmance of that proposition, but there would then be
suggested the further question, not free from difficulty,
whether an act of a judicial character in excess of the
powers conferred by law creates the same liability as
an act wholly without jurisdiction. As the defendants
joined in their answer and in all subsequent steps, in-
cluding the petition in error, we cannot consider the
question as to their several liabilities, and no opinion
is, therefore, expressed thereon.

REVERSED AND REMANDED.

D. B. ARMAGOST, SHERIFF, V. SAMUEL W. RISING.
F1LEp MAy 4,1898. No. 7916.

1. Fraudulent Conveyances: EVIDENCE. In the ‘trial of an action in
which the bonae fides of a transfer of property is assailed by the
creditors of the transferor, his statements in relation to the trans-
action made subsequent to ¥t may be received in evidence on the
jssue of his intent which accompamied and moved the transfer,
also to show the significance or reason of his retention of pos-
gession of the property after the conveyance.
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CRross-EXAMINATION. In the cross-examination of
witnesses who were parties to an alleged fraudulent transfer of
property, during a trial in which the character of such transaction
is of the issues, a great latitude will generally be allowed, (Ale-
schuler v. Coburn, 38 Neb. 881.)

3. : : : Limitations of a cross-examination of the
nature of the one above indicated, if calculated to prejudice the
rights of the party complainant, may furnish grounds for the re-
versal of an adverse judgment unless it appears that no prejudice
resulted therefrom.

'4. Replevin: DaMaGEs: PLEADING. For the plaintiff to recover special
damages in an action of replevin there must be special pleas
thereof.

ERROR from the district court of Butler county. Tried
below before WHEELER, J. Reversed.

Steele Bros., W. 8. McCoy, L. S. Hastings, and T. W.
Day, for plaintiff in error.

Arthur J. Evans and Sheesley & Aldrich, contra.

HARRrISON, C. J.

It appears herein that D. W. Rising, on a date during
the month of December, 1888, purchased a stock of gen-
eral merchandise and business of location in Rising City,
this state. Subsequent to the purchase—probably
within or near thirty days thereafter—his father, S. W.
Rising, defendant in error, became at least a nominal
partner in the business venture and so continued, as the
business ran its course, until on or about January 10,
1893, when, it is asserted, S. W. Rising severed his con-
nection with the business and D. W. Rising became
again the sole proprietor thereof. On J uly 27, 1893, the
stock of merchandise and the accounts of various parties
due D. W. Rising for purchases of goods were by bill of
sale conveyed to 8. W. Rising; the consideration, it is
asserted, was composed of sums then each existent as an
indebtedness of. D. W. Rising to his father. D. W. Ris-
ing, his wife, and son remained in the store and - con-
ducted the business after the transfer as they had prior
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thereto. It was of the evidence that they so remained
pursuant to an employment by the father. Within a
few days subsequent to the execution and delivery of the
bill of sale, possession of the stock of goods was taken
by the officers of the law by virtue of levies of execution
and writs of attachment issued at the instance of various
creditors of D. W. Rising, of whom there seems to have
been quite a number. On November 27, 1893, this, an
action of replevin, was instituted in the district court
of Butler county for 8. W. Rising, and in which he as-
serted ownership and right to possession of the stock of
goods and obtained possession thereof under the writ.
In a trial of the issues he was successful, and for the
officer error proceedings have been prosecuted to this
court.

The first assignment of error to which our attention
is directed in the argument is in relation to the actions
of the trial court, by which there were sustained objec-
tions to designated questions put to D. W. Rising during
his cross-examination. A consideration of the matters
presented by this assignment convinces us that the in-
terrogatories were open to the objections interposed, and
the trial court’s actions in regard thereto entirely proper.
In accordance with such conclusion the assignment must
be overruled.

The second branch of the argument in the brief of
counsel for plaintiff in error is also of complaint that
objections were sustained to certain interrogatories pro-
pounded to D. W. Rising during his cross-examination.
What occurred during the portions of the trial to which
direct reference is here involved, the pertinency of the
objections, and the force of the argument will, to some,
at least, if not to a very considerable, extent, be gathered
from a perusal of the following excerpts from the bill
of exceptions:

“Q. I will ask you, Mr. Rising, if, on the 6th day of
August, 1893, you did not have a conversation with T.
W. Day on the porch of the hotel at Rising, Nebraska,
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nobody being present except you and Day, in which cou-
versation you asked Day if he thought the bill of sale
you had given to your father would stick, and also
whether Day thought, or asked Day whether he thought,
it would have been better for you if you had not filed
the bill of sale, but let your father take the stock of
goods on the chattel mortgage, and didn’t you further
state in that conversation, or rather ask said Day, if he
thought the bill of sale would stick if you really owed
Your father the amount stated in the bill of sale, and that
you gave the bill of sale to protect yourself and your
father? Didn’t you so state at the time and place above
mentioned?

“Objected to; immaterial, irrelevant and not proper
cross-examination. Sustained. Defendant excepts.”

“1160 Q. I will ask if, on or about the 9th day of Octo-
ber, at Jacob Way’s father’s, and not anybody there
except you and Yordee, if you did not have a conversa-
tion with John C. Yordee in which you demanded pay-
ment of an account for $18.60, which Yordee owed for
goods sold by you to him, before you sold out to your
father, and if at that time and place you did not tell
Yordee that you had to have the money due you, as you
needed the money, and that if he could not pay the
money, then that you should get his promissory note due
one day after date, you saying to him that your attorney
lrad advised you to take notes from all persons owing
you and who could not pay the money, and to make the
notes payable one day after date, so as to balance
the books, and then if your creditors should demand the
books you could give them up and the books would be
balanced, and you would have the notes, and would
be that much ahead any way? Did you or did you not
make any statement like that in substance to Yordee at
such time and place?

“Objected to; incompetent, immaterial, not proper
cross-examination, and not within the issues. Sus-
tained. Defendant excepts.”
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We will state here that immediately after possession
of the property was obtained by 8. W. Rising by virtue
of the writ, seizure thereof, and execution and delivery
to the officer of the undertaking in replevin herein, D. W.
Rising, his wife, and son went into the store and took pos-
session of the stock of goods, etc., and managed and con-
ducted the business. This, it was testified by them and
S. W. Rising, was for him and as his employés. The trans-
fer from D. W. Rising, the son, to S. W. Rising, the
father, was attacked by the creditors through and in the
defense interposed for the plaintiff in error, the sheritf,
who may be styled as their representative herein, as
fraudulent and void as to creditors of D. W. Rising, as
the main or dominant element or act of a combination
or concerted arrangement between the father and son
with intent to hinder, delay, and defraud the creditors
of their just dues and demands. “A wide latitudé will
be generally allowed in the cross-examination of wit-
nesses where the issue is fraud, especially of witnesses
who are parties to the alleged fraudulent transaction.”
(Altschuler v. Coburn, 38 Neb. 881) “It is customary to
allow great latitude in the cross-examination of wit-
pesses who are charged with being parties to a fraudu-
lent transaction which is the subject of investigation,
since it is manifest that such witnesses are interested
in concealing every fact which will tend to expose the
fraudulent character of their dealings.” (8 Ency. Pl &
Pr. 111.)

The testimony souglft to be elicited was material and
relevant, since it would have borne directly on the issue
of fraud in the transfer of the property, at least to the
extent any interest of the witness D. W. Rising was
elemental thereof. It was also applicable to the sub-
ject of the character and significance of the possession
of the goods by the witness D. W. Rising at all times
after the transfer, except when they were in the custody
of the law or its officer. That in a litigation of issues of
the nature involved in the present suit and with similar
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attendant concurrent facts and circumstances sach tes-
timony has been adjudged competent, material, and rele-
vant, see Sloun v. Coburn, 26 Neb. 607; MceDonald .
Bowman, 40 Neb. 269; Murch v. Swenson, 42 N. W. Rep.
[Minn.] 290; White v. Woodruff, 25 Neb. 797; Hamburg
t. Wood, 18 8. W. Rep. [Tex.] 623; Benjamin v. McEhoaine-
Richards Co., 37 N. E. Rep. [Ind.] 362; Wait, Fraudulent
Conveyances 279. The questions were proper in cross-
examination of one of the parties to the transfer which
was attacked as fraudulent. (Altschuler v. Coburn, 38
XNeb. 881) As the questions were of matters of testi-
mony competent, material, and relevant under and to
the issues on trial, they were proper in laying the founda-
tion for impeachment of the witness, if for no other pur-
pose. It is true, as is stated in the objection to inter-
rogatory No. 1160, that the matter of the book accounts,
or their transfer, was not within or of the issues herein
or not directly so, but their transfer was effected or
evidenced by the bill of sale or the same instrument
as the stock of goods, and, under the same facts and cir-
cumstances and statements relative to their sale, bore
directly on the question of the intent in the transfer
considered as a whole or relative to any portion or item
thereof; hence such statements were competent, ma-
terial, and relevant to the issues. After a careful review
of the entire record, we cannot say that the limitations
of the cross-examination were not prejudicial to the
rights of the plaintiff in error and to an extent or degree
which calls for a reversal of the judgment.

The allegation in the petition herein in relation to
damages was the general one of detention of the property
to the plaintiff’s damage. There was no plea of special
damages. Testimony was received of, and the court
charged the jury that they might consider and allow, if
proven, damages for injury to the goods while in the
possession and care of the officer under the levies of the
writs of attachment, also damages caused by the inter-
ruption of the plaintiff’s business. These were special

[
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damages and not recoverable unless specially pleaded;
hence it was error to allow their consideration (Whitney
v. Levon, 34 Neb. 443), but it would probably but call for
an order for the remittitur of such sum as may have been
accorded to the defendant in error by the jury, for either
or both. Such order is not necessary, as the judgment
must for other sufficient reasons be reversed.

We do not deem it essential at this time to notice the
other assignments of error, and certainly deem it best not
to discuss or comment upon the question of the sufficiency
of the evidence to sustain the verdict, since the cause
must be remanded for another trial.

REVERSED AND REMANDED.

GEORGE W. SiMs v. JAMES B. JONES.
FILED MAY 4, 1898. No. 8081.
1. Growing Crops: LEvy oF ExecuTioN. In this state growing crops

are personal property and subjéct to levy and sale to satisfy the
indebtedness of the owner.

: LANDLORD AND TENANT. Where land is leased and
rent reserved in kind or share of the crops to be raised, the land-
lord and tenant are tenants or owners in common of the growing
crops on such land during the life of the lease, and the interest of
either party is a leviable one.

ERROR from the district court of Custer county. Tried
below before SINCLATR, J. Reversed.

John S. Kirkpatrick and L. E. Kirkpatrick, for plaintiff
in error.

Sullivan & Gutterson, contra.

HARRISON, C. J.
The plaintiff herein alleged for cause of action that
in a suit instituted in the county court of Custer county
53
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against his debtor, Thompson Sims, the plaintiff pro-
cured to be issued a writ of attachment, which was de-
livered to the defendant in this cause, the sheriff of
Custer county, who levied the writ on certain property
of the said debtor of plaintiff of sufficient value to satisfy
the claim of plaintiff as stated in the writ, and that
through the subsequent abandonment of the levy by the
officer the plaintiff was damaged in the amount sought
to be recovered in the attachment suit. It appeared that
the defendant in the last mentioned case was the owner
of land in Custer county, which had been leased, the
owner to receive as rent the one-third of the crops raised
during the year, and that on about twenty-five acres of
the land oats were sown and on ninety acres corn was
planted and grown. The levy of the writ of attachment
was alleged to have been on any interest the landlord
possessed at the time in the crops. The oat crop had been
cut and almost, if not all, stacked, but none threshed.
The corn was standing in the field ungathered, whether
matured or not does not appear, but the time of the levy
would raise the presumption that the corn had not then
ripened. The one-third of the oats were to be delivered to
the owner of the land after threshing, and the one-third
of the corn in the crib. In the district court a jury was
waived, and of the issues there was a trial to the court,
which resulted in a determination that the defendant
in the attachment suit had no attachable interest in the
crops at the time the levy was made, and judgment was
rendered in favor of defendant in the case at bar.

Many cases hold that under such a contract as we
have herein before outlined the tenant is the owner of the
crops until the division is made, and the owner of the land
acquires and has no interest therein until his stipulated
poertion is set apart to him. (Rees r. Baker, 4 (3, Greene
[1a.] 461; Alrood v. Ruckman, 21 111. 200; Woodruff r.
Adams, 5 Blackf. [Ind.] 318, Fee, also, portion of note
to Putnam v. Wise, 37 Am. Dec. [N. Y.] 319.) And it has
been Eelddhet the landlerad of oreh 2 lo~s2 has no leviabl--
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interest in the crops. (Waltson v. Bryan, 64 N. Car. T64;
Shinn, Attachment & Garnishment sec. 32; Howard
Countw v. Kyte, 69 1a.°307.) On the other hand, it has been
concluded that a landlord and tenant of a letting of
land as herein involved are tenants in common of the
crops. (See Putnam v. Wise, 1 Hill [N. Y.] 234, 37 Am.
Dec. 309, and note thereto on pages 317, 318.) The in-
terest of a tenant in common may be levied on and sold.
(Bernal v. Hovious, 17 Cal. 541, 79 Am. Dec. 147; Veach v.
Adams, 51 Cal. 611; Branch v. Wiseman, 51 Ind. 8.) That
growing annual crops are personal property and sub-
ject to levy and sale as such for the :«tisfaction of the
indebtedness of an owner has been recognized in this
" state, see Jolnuson v. Walker, 23 Neb. 736. (See, also,
generally, 1 Freeman, Executions sec. 113, and citations
in support of the text.) It also seems to be indicated by
the section 530 of the Code of Civil Procedure in relation
to exemptions, wherein it states: “No property herein-
after mentioned shall be liable to attachment, execution,
or sale, on any final process issued from any court in
this state, against any person being a resident of this
state and the head of a family. * * * ™The provisions
for the debtor and his family necessary for six months’
support, either provided or growing, or both, and fuel
necessary for six months.” . In the chapter of the Code
of Civil Procedure relative to executions for the enforce-
ment of judgments rendered by a justice of the peace is
the following: “In all cases where any lands may have
been let, reserving rent in kind, and when the crops or
emblements growing or grown thereon shall be levied on
or attached, by virtue of any execution, attachment, or
other process against the landlord or tenant, the inter-
est of such landlord or tenant, against whom such pro-
cess did not issue, shall not be affected thereby.” (Code
of Civil Procedure, sec. 1073.). This seems to be a direct
recognition by the legislature of the doctrine that a land-
lord and tenant are tenants in common of growing crops
where rent is reserved in a share of the crops and the
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interest of either subject to levy and sale for the pay-
ment of debts of the respective parties.

The supreme court of Kansas, in an opinion in the case
of Polley v. Jolhmson, 23 L. R. A. [Kan.] 258, quote para-
graph 5008 of the Code of that state (part of procedure
applicable in actions before justices of the peace), as
follows: “In all cases where any lands may have been
let, reserving rent in kind, and when the crops or em-
blements growing or grown thereon shall be levied on or
attached by virtue of any execution, attachment, or other
process against the landlord or tenant, the interest of
such landlord or tenant, against whom such process was
not issued, shall not be affected thereby; but the same
may be sold, subject to the claim or interest of the land-
lord or tenant against whom such process did not issue;”
and observe in relation to this and some other para-
graphs considered in the same connection that “While
these sections do not reach the case we have under con-
sideration, we think they show a recognition of what
we regard as the settled doctrine of the common law,—
that such growing crops are personal property, subject
to sale on execution for the debts of the owner; and
were we to hold a different rule to apply in this case, the
only class of debtors benefited thereby would be those
owning both the soil and the crop, for the section of the
justice’s act just quoted renders the shares of landlord
and tenant, where that relation exists, both subject to
levy and sale.” .The question of a levy on the interest
of a landlord or tenant in growing crops where rent is
reserved in kind was not directly in issue, but the fore-
going statement furnishes a very strong indication of
what might be the conclusion of the court on the subject
should it be presented. We feel bound to follow the very
evident intention of the legislators, and must conclude
that the landlord’s interest in the crops was a leviable
one; and it results that the judgment of the trial court
must be reversed and the cause remanded.

REVERSED AND REMANDED.
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First Nat. Bank of Sutton v. Grosshans,

FirST NATIONAL BANK OF SUTTION, APPELLEB, V. JO-
HANNA GROSSHANS ET AL., APPELLANTS.

FIrL.Ep MAY 4,1898. No. 8082.

1. Married Women: AcTioN oN CONTRACT: BURDEN OF Proor. 1n an
action on the contract of a married woman, when the coverture
is established, the burden is on the asserting party to show the
liability of the wife—that the contract was with reference to or
with intent to bind her separate property.

2 : SEPARATE PROPERTY. The evidence in the case at bar ad-
judged insufficient to show a contract effective in relation to the

separate property of a married woman.

APPEAL from the district court of Clay county. Heard
below before HASTINGS, J. Reversed.

Thomas Ryan and L. P. Crouch, for appellants.
Thomas H. Matters, contra.

HARRISON, C. J.

In this action instituted in the district court of Clay
county for the appellee, the bank, it was sought to obtain
a decree that an instrument which was in form a deed
of conveyance of real estate was in effect a mortgage.
Its foreclosure was also prayed, that thereby satisfaction
might be had of an indebtedness evidenced by a promis-
sory note, the payment of which, it was asserted, was se-
cured by what was pleaded as a mortgage. It was al-
leged of the note and its origin that the Grosshans had
become indebted to one Peter Greiss in sums aggregating
$800, and on September 1, 1893, executed and delivered
to him the note pleaded in the action, as showing the
indebtedness, the enforcement of the payment of which
was sought herein. It was also stated that on September
1, 1893, “The said Peter Greiss, applied to this plaintiff
for the purpose of discounting said note, and the defend-
ants Johanna Grosshans, William Grosshans, Peter
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Greiss, and Sophia Greiss, for the purpose of securing
the payment of said note, at the request of the plaintiff,
the defendant Johanna Grosshans then being the owner
of lots 22, 23, and 24, in block 15, in the first addition to
Sutton, Clay county, Nebraska, her husband, Williamn
Grosshans, defendant, made, acknowledged, and de-
livered to one M. L. Leubben, who was then and still
is the cashier of the plaintiff, a deed conveying said lots
to said M. L. Leubben, but in fact for and in behalf of the
plaintiff and for the purpose of securing the indebtedness
‘represented by said note, and the said Peter Greiss there
and then, for the further purpose of further securing said
note, together with his wife, Sophia Greiss, signed said
deed of conveyance above described, and the said Peter
Greiss there and then guarantied the payment of said
note, as shown by the true and certified copy thereof, in
words and figures following:

“‘For value received I hereby guaranty the payment
of the within note, and waive demnand, protest, and notice
of non-payment thereof. PETER GREISS.’

“I"ifth—And in consideration of the foregoing the
plaintiff then and there discounted said note for said
Peter Greiss, loaning him money thereon and extending
him credit to the amount set forth in said note.”

The property described in the deed was of record, and,
in fact, of the estate of Henry and Elizabeth Hoffman,
deceased, of whom Johanna Grosshans was one of the
heirs. The estate was in process of administration, and
the property was in possession of the administrator, and
no distribution had been made at the time of the execu-
tion of the deed nor the commencement of this suit. The
pleas for Johanna Grosshans were coverture, that the
note was evidence of a debt of the husband, for the pay-
ment of which she was in no manner or degree liable;
that for her signature to the note there was an entire
lack of consideration; that it was not made with refer-
ence to her separate property, trade, or business, and
neither she nor her separate property derived any benefit
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therefrom. There was in each of the answers denials
that the deed had been given as, or was in fact, a mort-
gage. In the district court there was a decree in favor
of the bank, of which the following is an excerpt: “That
on the 1st day of September, 1893, the said Johanna
Grosshans and William Grosshans made, executed, and
delivered . to Peter Greiss their said promissory note for
8300, as described in said plaintiff’s petition. and that
on the same day the said Peter Gireiss discounted the said
note and sold the same to the said plaintitf, and that the
said Johanna Grosshans, being then the owner of lots 22,
23, and 24, in block 15, in the first addition to Sutton, Clay
county, Nebraska, she, together with her hwsband, Will-
iam Grosshans, for the purpose of aiding in the negotia-
tion of said notes and to secure the said debt when it
should become due, made, acknowledged, and delivered to
M.L.Leubben, who was then the cashier of the bank of the
plaintiff, a certain deed conveying the said lots above
mentioned to the said M. L. Leubben, and while said
deed was absolute in form it was made for the purpose
of securing the indebtedness above stated and to be and
.operate as a mortgage for said purpose, and that for
further securing said note the said DPeter Greiss and
Sophia Greiss, his wife, signed said deed of conveyance,
above described, and the said Peter Greiss then and there
-guarantied the payment of said note as stated in said
plaintift’s petition.”

From the foregoing it is apparent that the decree was
predicated on a finding of the truth of the facts alleged
in the petition relative to the execution and delivery
of the instrument in suit, the purposes of its creation,
and the consideration therefor. It will no doubt have
been noticed that the note was in terms payable to Peter
Greiss, and the grantee named in the deed in question
was M. L. Leubben, and there was no apparent connection
between the two instruments. A careful examination
of the evidence convinces us that it is wholly insufficient
to sustain the finding to the extent it involves and ap-
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plies to Johanna Grosshans, that she executed the deed
as a mortgage to aid in the negotiation or sale of the
note to the bank, or to secure the Payment of the note
to Peter Greiss, or to establish that the deed was exe-
cuted by her as or for other than was disclosed by its
face. After her coverture was shown, the burden was,
on the appellee to show the liability of the married
Wwoman—that the contract was entered into by her with
the intention to bind her separate estate. (Grand Islund
Banking Co. v. Wright, 53 Neb. 574; Stenger Benevolent
Ass'n v. Stenger, 54 Neb. 427 ; State Nat. Bank of Lincoln
v. Smith, 55 Neb. 54.) This burden was not borne; the
proof was not produced; hence the finding was errone-
ous and the decree based thereon must be reversed.
With the issues as presented by the pleadings the evi-
dence was insufficient to support the decree.

REVERSED AND REMANDED.

SARAH F. HErrLey V. ERNEST HUNGER.
FiLED May 4,1898. No. 8068.

1. Fraudulent Conveyances: BURDEN oF Proor. If a mortgage of
chattel property executed and delivered by one relative to an-
other, ostensibly to secure the payment of a past due indebtedness,.
which, if effectual, will deprive creditors of the mortgagor of sat-
isfaction of their just dues and claims, is attacked as fraudulent,.
it devolves upon the party who seeks to assert rights under and
by virtue of it to establish the bona fides of the transaction evi-
denced by the instrument—not only that the debt alleged to have:
been secured was a true one, but that the other parts of the trans-
action were with an honest intent and in good faith.

2. Review of Instructions: HARMLESs ERROR. Objections to instrue-
tions considered, and held not available. If any errors were indi-
cated, they were without prejudice to the rights of the com-
plainant.

? Replevin: VERpicT. The verdict in this, a replevin action, held:
sufficient.
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4. Fraudulent Chattel Mortgage. Evidence determined sufficient to
sustain the verdict.

ERROR from the district court of Lancaster county.
Tried below before TIBBLTS, J. Affirmncd.

The facts are stated in the opinion.

M. M. Starr and Lamb, Adams & Scoft, for plaintiff in
error:

When the existence of the debt was shown, and it
was shown that the mortgage was given to secure that
debt, then the burden was upon the defendant to show
that the mortgage was fraudulent; and it was error to in-
struct the jury that that burden was upon the plaintiff.
(Hocy v. Pierron, 30 N. W. Rep. [Wis.] 692.)

Harwood, Ames & Pettis, contra.

HARRISON, C. J.

Clarence I. Heffley was engaged in business as a mer-
chant tailor in the city of Lincoln, and on August 11,
1893, executed in favor of his mother a chattel mortgage
on all his business stock, fixtures, and tools, and two
or three days subsequent to the execution of the mort-
gage delivered it to the attorney or agent for his mother
in the city to which we have referred, she then being
in another state. At a later date writs of attachment
were obtained to issue by some creditors of the son and
were placed in the hands of the defendant in error, then
a constable, for service and were by him levied on the
property described in the mortgage or a portion thereof.
The plaintiff in error brought this, an action of replevin,
to recover the possession of the property, and the main
issue litigated was of the mortgage to the mother,
whether it was bona fide or fraudulent. The jury by its
verdict determined it to be the latter, and the judgment
of the court was in accord with the verdict.

It is urged for plaintiff in error that the trial court
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erred in paragraphs numbered 3 and 4 of its charge to
the jury in its statements therein that it devolved on the
plaintiff to show that the transaction of mortgage by
the son to her was of honest intent and purpose and in
all respects in good faith; and it is argued in this con-
nection that the debt or a portion of it, for the payment
of which the mortgage was in terms a security, was
shown to have been a true indebtedness; that when this
was done the burden of proof or the good-faith char-
acter of the transaction was no longer with the plain-
tiff, but shifted to the defendant, and it was then for
him to establish by a preponderance of evidence that it
was fraudulent. In support of the doctrine to which we
have just referred, an opinion of the highest court of an-
other state than this is cited, in which it is announced,
but this we cannot follow. It is the rule of this court on
this subject, in regard to transactions between relatives
of the nature and effect as to creditors of the party whose
conveyance is attacked, of the one herein in question,
that it devolves on the party who asserts and relies
thereon to establish the bona fides of the transaction in all
particulars and elements inclusive of the indebtedness.
(Buartlett v. Cheesebrough, 23 Neb. 767; Plianmner v. Rummel,
26 Neb. 147; Carson w. Stevens, 40 Neb. 112; Fisher v.
Hervron, 22 Neb. 185; White v. Woodruff, 25 Neb. 803;
Steinkraus v. Korth, 44 Neb. 777.) The paragraphs of the
instructions were not open to objections but stated the
proper rule; hence the assignments of error as to them
must be overruled.

It is contended that the trial court erred in instruction
numbered 7, or in a portion of it which contained the
statement, “In this case it appears from the evidence
and admissions of the plaintiff in open court that the
mortgage under which the plaintiff claims was of a
much greater amount than that actually due plaintiff
- from the mortgagor;” that this was not warranted by the
- testimony on the subject of the indebtedness of the son
to the mother. While it possibly might have been better
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to have avoided a positive assertion, such as the court
made, yet it embodied the only reasonable conclusion
which could be drawn from the entire evidence in regard
to the matter of which the statement was made, and that
it was so stated we cannot believe was prejudicial to the
rights of the complainant. '

Paragraph 6 of the charge to the jury was pertinent
and applicable to the issues in view of the evidence ad-
duced, and when read and construed in connection with
the other instructions.

Of instruction numbered 8 it is complained that it was
improper, in that it informed the jury that there was
testimony which tended to show a certain designated
fact. There was testimony of the nature and effect indi-
cated by the statement, and there was no ervor in the
use of the language employed in the connection in which
it was used by the court.

Instruction numbered 11, of which complaint is made,
was proper in view of all the testimony on the subject
to which it related—the authority of the party therein
named to act for the plaintiff in error in the transaction
involved in this litigation.

It is contended that instruction 13 was erroneous.
MThis instruction was one in relation to the form and sub-
stance of the verdict for defendant. It is also urged that
the verdict was not in conformity to the requirements
of the law. The verdict was as follows: “We, the jury,
duly impaneled and sworn in the above entitled cause,
do find that the right of property and right of possession
of the property in controversy herein, at the time of the
commencement of this action, was in the defendant, and
we assess the present value of the defendant’s interest
in said property at the sum of $586.15. We also assess
the damages sustained by said defendant by reason of
the wrongful detention of said property at the sum of
one cent.” Whether paragraph 13 of the instructions
was in all its statements and directions technically cor-
rect, we need not decide. It submitted to the jury the
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question of the value of the property in controversy. It
is true it told the jury to determine the present value,
and it is insisted it should have been the value at
the commencement of this action; but, if an error, this
ould not have prejudiced the rights of plaintiff in error,
as it was established and undisputed that the value
was considerably less at the time of the trial than at the
commencement of the action; and, if the jury was in-
fluenced to any extent by this portion of the instruction,
it must have resulted favorably to plaintiff in error.
The jury returned a verdict in which the right of posses-
sion was determined in the defendant, and fixed the value
of his interest at a stated sum which it is not contended
was, and was not, in fact, in excess of the value of de-
fendant’s interest in the property. The verdict was in
form and substance sufficient. (Connelly v. Edgerton, 22
Neb. 82; Earle v. Burch, 21 Neb. 711.) The value of de-
fendant’s interest as fixed by the jury did not exceed
what that body was sustained, by the evidence, in finding
was the value of the property.

It is also argued that the verdict was not supported
by sufficient evidence. We do not deem it necessary to
enter upon a discussion of the evidence in detail herein.
We have examined it and must conclude that while a
contrary verdict might not have been disturbed as with-
out support in the evidence, there was sufficient thereof
to sustain the one rendered, and it will be allowed to
stand. The judgment of the district court is

AFFIRMED.
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Chicago, B. & Q. R. Co. v. Klein.

CHICAGO, BURLINGTON & QUINCY RAILROAD COMPANY,
APPELLEE, V. JACOB KLEIN, TREASURER OF GAGE
COUNLY, APPELLANT,

FILED MAY 4,1898. No. 9160.

Counties: TAxXATION: LmratioN. Approval of and adherence to the
views expressed in a former opinion in this cause announced, the
decree of the trial court reversed, and the action dismissed. (For
prior decision see Chicugo, B. & Q. R. Co. v. Klcin, 52 Neb. 258.)

REHEARING of case reported in 52 Neb. 258. Former
decision sustained. ‘

Samuel Rinaker, R. W. Sabin, and R. 8. Bibb, for appel-
lant.

Charles F. Manderson, E. B. Duffie, J. W. Deweese, James
E. Kelby, and A. Hazlett, contra.

Harrison, C. J. . :

After the county of Gage had adopted and perfected
township organization, in the regular course of affairs
of the county and township governments, there were as-
sessed by the county authorities on the property of the
railway company certain taxes for county purposes, not
in excess in the aggregate of fifteen mills on the dollar,
or the maximum which they could assess. There had
been for and in each of the townships in which there
was situated property of the company an assessment,
in the manner prescribed by law, of taxes on such prop-
erty, not to exceed seven mills on the dollar of valuation,
the limit provided by law. Aggregated, however, the
township assessment and the county assessment ex-
ceeded fifteen mills on the dollar. The company denied
the right of collection of the amount in excess of fifteen
mills and instituted and prosecuted to a successful ter-
mination this action in the district court of said county
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to restrain the county treasurer from the collection of
such excess. The cause was by the treasurer appealed
to this court, and, as the result of a hearing, the decree
of the district court was reversed and the cause dis-
missed. (See opinion reported in 52 Neb. 258.) A motion
for a rehearing on the part of the company was sustained
and there have been a reargument and a second submis-
sion. We have again carefully examined and considered
the points in controversy and are satisfied that the de-
terminations of them announced in the former decision
have in their support the sounder reasons than have or
can be urged in favor of the contrary ones which we have
been asked to adopt, and that the conclusions of the
opinion to which we have referred were correct and right.
The subjects involved and presented were so thoroughly
reviewed in the prior decision that we deem it wholly un-
necessary to again discuss them here. We approve and
adhere to the views there expressed. It follows that the
decree of the lower court is reversed and the action dis-
missed., '
JUDGMENT ACCORDINGLY.

NoRvVAL, J., dissenting.

I dissent from the foregoing opinion. I adopt the views
expressed by Brace, J., in delivering the judgment of the
court in State v. Missouri P. R. Co., 123 Mo. 72.

FARMERS & MERCHANTS STATE BANK OF BEATRICE, AP-
PELLEE, V. JAMES THORNBURG, APPELLANT, ET AL.

FiLED MAY 4,1898. No. 8083.

Vendor and Vendee: CONTRACTS: STRICT FORECLOSUTRE. A decree of
strict foreclosure of contracts of sale and purchase of real estate
or forfeiture of the vendee’s rights thereunder will be accorded
only by reason of the existence of peculiar and special facts and
circumstances. Applications for relief of the nature just indi-
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cated are addressed to the sound legal discretion of the court and
will be granted if it would be inequitable and unjust to refuse

. them. The rule announced in Harrington v. Birdsall, 38 Neb. 176,
approved and applied.

APPEAL from the district court of Gage county. Heard
below before BABCOCK, J. Reversed.

E. 0. Kretsinger, for appellant.
L. W. Colby and George A. Murphy, contra,.

HARRISON, C. J.

On June 6, 1892, the appellant James Thornburg pur-
chased of J. R. Sherman a lot in the city of Beatrice and
agreed to pay therefor the sum of $2,000, of which he
then paid $200, and contracted to pay of the principal the
sum of $15 on the first of each and every succeeding month
thereafter and $6 as interest, which made the total of the
amounts to be paid monthly $21, this to continue until
the payments should operate an extinguishment of one-
half the agreed indebtedness and the interest, when a
deed was to be executed and delivered to the purchaser,
he to execute and deliver to the grantor a mortgage on
the real estate to secure the payment of the balance of
the purchase price. The contract of sale and purchase
was evidenced by a written instrument in which the
terms were fully stated, and it was further provided that
the purchaser should pay all taxes assessed against the
lot subsequent to the date of the contract of sale, and
that insurance should be obtained on any buildings on
the premises and continued during the existence of the
agreement of purchase, the same to be for the benefit
of the vendor, such fact to appear by clause in the policy
to that effect. It was also of the agreement that time
as to its stipulated payments was of its essence, and any
default in them, or other conditions or requirements of
performance of acts on the part of the purchaser, should
work a forfeiture of all hijs rights in the premises; and
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to further enforce the agreement the vendor, at his elec-
tion, might proceed to recover possession of the property.
On December 22, 1894, the appellee filed its petition in
the district court of Gage county, in which it pleaded
that, as assignee of the vendor, it was owner of the con-
tract between James Thornburg and J. R. Sherman and
entitled to demand its enforcement, and also that the
legal title to the real estate had been duly conveyed to
the appellee; that there had been paid by the vendee,
in accordance with the terms of the agreement, the cash
payment of $200 at the inception of the sale and the re-
quired monthly installments from July 1, 1892 to June
19, 1894, inclusive, and the interest payments for the
months of July, August, and September, 1894, and a fail-
ure to pay any other or further of the installments of
principal or interest. It was further alleged that there
had been a failure on the part of the vendee to comply
with the provisions of the contract relative to insurance
and payment of taxes. A forfeiture of appellant’s rights
under the contract was demanded, and that appellee be
placed in possession of the property involved; or within
the view of such an action as is frequently taken—that
it is one of foreclosure as of a mortgage—the relief herein
sought and accorded (for appellee was successful) may
not inaptly be denominated a “strict foreclosure.” The
appellant admitted the contract and its provisions as
pleaded by appellee, except in relation to insurance and
taxes; as to these, and a failure to perform as alleged in
the petition, there were on his part denials. He also
pleaded and established by undisputed testimony that for
the times of his delinquency in payments demanded by
the letter of the contract occurrences which he was unable
to control or shape differently had made it impossible
for him to meet the demands of the agreement in accord-
ance with its exact requirements; that any default on
his part in a'strict performance of the contract was not
intentional, but could not have been otherwise. These
matters, while probably not in and of themselves suffi-
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cient to move a court to refuse the enforcement literally
of the agreement, were to be considered in connection
with other facts, if any proved, which were to be influ-
ential in the final adjudication of the questions in litiga-
tion. It was also pleaded for appellant that the property
was of the value of at least $2,000.

In the opinion in the case of Harrington v. Birdsall, 38
Neb. 176, wherein a decree of strict foreclosure or of
forfeiture of right under a contract of sale of land was
affirmed, it was stated: “The remedy by strict foreclos-
ure of land contracts cannot be resorted to in all cases.
The remedy being a harsh one, courts of equity will
decree a strict foreclosure only under peculiar and special
circumstances. Applications of that character are ad-
dressed to the sound legal discretion of the court, and
they will be granted in cases where it would be inequi-
table to refuse them. If the vendee or purchaser has not
been guilty of gross laches, nor unreasonably negligent
in performing the contract, a strict foreclosure should
be refused on the ground that it would be unjust, even
though the vendee may have been slightly in default in
‘making of a payment. So, for the same reason, a strict
foreclosure will be denied where the premises have
greatly increased in value since the sale, or where the
amount of unpaid purchase money is much less than the
value of the property. On the other hand, if the vendee,
without sufficient excuse, fails to make his payments ac-
cording to the stipulations of his contract, and for an un-
reasonable time remains in default, the vemdor may have
a strict foreclosure of the contract for the sale and pur-
vhase of the land, unless some principle of equity would
be thereby violated.” In the syllabus this appears:

“Courts of equity will decree a strict foreclosure [of
iand contracts] only under peculiar and special circum-
stances. Applications of that character are addressed
to the sound legal discretion of the court, and they will
be granted in cases where it would be inequitable and
unjust to refuse them.”

54
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Within a proper application of the foregoing doctrine,
and to which we again give our unqualified approval,
the decree lerein was inequitable and not warranted
by the facts. The appellant had paid at the execution
of the contract $200 of the agreed purchase price of the
property, and for each of twenty-four succeeding months
had paid $15 on balance of the principal sum or price
and $6 as interest, and for each of three more mourhs
had made the interest payment of $6; had paid of the
principal $560 and of interest $162, or in the aggregate
£722; had been but a very short time in default when
this action was commenced, and this not intentionally,
but unavoidably.

At the time of the trial some of the witnesses placed
the value of the property at from $1,200 to $1,500, and
one at about $2,000, from which it may be said that it
had possibly depreciated in value considerably since the
. time of the sale, with a conflict of the testimony as to
whether this was a faet or whether it was worth any
appreciable sum less than when purchased by appellant,
It is true that it was shown that the appellant had not
paid the taxes and had not at all times kept the buildings
of the property insured, but, all the facts and circum-
stances considered, and in this connection the reasons
shown for the appellant’s failure to strietly comply with
the contract, there were not presented sufficient grounds
_ for a decree of forfeiture or strict foreclosure. The de-
cree of the district court is reversed and the cause re-
manded with leave to the appellee to amend the prayer of
the petition to ask an ordinary foreclosure, which would
have been and will be proper on the facts as shown. If
this is not desired, then a dismissal of the action will be
correct.

JUDGMENT ACCORDINGLY.
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RoDNEY K. JOHNSON V. JOSEPH B. BARTEK, SHERIFF.
FiLED MAy 4, 1898. No. 8053.

1. Executions: LEVY OoX EXEMPT PROPERTY: APPRAISEMENT. Where
the sheriff makes a levy upon personal property, and the debtor
files, under oath, the inventory required by section 522 of the Code
of Civil Procedure, it is the duty of such officer to call to his as-
sistance three disinterested freeholders of the county where the
property is situate, who, after being sworn by said officer, shall
determine the cash value of the property.

2. : H . Where the officer calls two appraisers only,
the appraisement made by them is of no validity, and affords the
officer no protection in releasing and surrendering the property
to the judgment debtor. '

)

ERROR from the district court of Saunders county.
Tried below before WHEELER, J. Reversed.

Clark & Allen, for plaintiff in error. .
Good & Good, contra.

NORVAL, J.

~ This action was brought against the sheriff of Saun-
ders county to recover damages for the alleged wrong-
ful releasing of certain property seized by his deputy
under an order of attachment. A verdict, under the
directions of the court below, was returned in favor of
the defendant, and the plaintiff seeks a reversal of the
judgment entered thereon.

The facts are as follows: On August 10, 1893, plaintiff
instituted an action on a promissory note against George
B. Scott, before a justice of the peace of Saunders county,
and at the same time sued out an order of attachment
on the ground that Scott was a non-resident of the state.
The attachment writ was levied by the officer upon cer-
tain personalty belonging to Scott, and the latter, on
August 17, 1893, filed with the justice an inventory of
all his personal property. Subsequently he filed a motion
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to dissolve the attachment on two grounds: First, the
attachment affidavit was untrue; second, that the goods
were not liable to attachment, being specifically exempt
by statute. This motion was overruled, and the main
case was continued until November 4, when plaintiff re-
covered judgment against Scott, and the attached prop-
erty was ordered sold. On the same day the attachment
debtor filed with the justice, and also with the sheriff,
a schedule of all of his personal estate, together with
a sworn statement that the same was complete and cor-
rect, and that he was then a resident of the state, the
head of a family, and did not possess town lots or houses
subject to exemption as a homestead under-the laws of
this state. The sheriff called to his assistance two free-
holders of the county, who appraised the property de-
scribed in the schedule at $74, whereupon the attached
goods were released by the officer, and delivered to Scott.
- Section 522 of the Code of Civil Procedure provides:
“Any person desiring to avail himself of the exemption
as provided for in the preceding section, must file an in-
ventory under oath, in the court where the judgment is
obtained, or with the officer holding the execution, of
the whole of the personal property owned by him or them
at any time before the sale of the property; and it
shall be the duty of the officer to whom the execution is
directed to call to his assistance three disinterested free-
holders of the county where the property may be, who,
after being duly sworn by said officer, shall appraise
said property at its cash value.” The defendant did not
comply with the foregoing provision in appraising the
property mentioned in the inventory, since he only called
to his assistance two freeholders of the county, instead
of three as required by said section of the Code. If a
lawful appraisement could be made with the aid of two
freeholders of the county, the sheriff could likewise dis-
pense with the calling of any appraisers and make the
appraisement himself. This he cannot do. The pro-
vision of the statute is mandatory, and the officer, :.
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protected, must comply therewith. It is very evident
that the action of the sheriff in releasing and returning
the attached property to Scott was wrongful and wholly
unauthorized. The officer had no right to release the
property as exempt without causing an appraisement
to be made in the mode provided by law.

The conclusion reached makes unnecessary an exam-
ination of the questions discussed by counsel. The trial
court erred in directing a verdict in favor of the defend-
ant, and the judgment is reversed and the cause re-
manded for a new trial.

REVERSED AND REMANDED.

MARSHALYL FIELD ET AL. V. S. P. MORSE & COMPANY BT AL.
F1LED MAY 4, 1898. No. 8054.

1. Sales: FALSE REPRESENTATIONS: REscissioN: EVIDENCE. To entitle
one to rescind a contract of sale on the ground that he was in-
duced to enter into the same through the false representations of
the other party it is unnecessary to establish that the party mak-
ing the representations at the time knew they were false and
untrue.

2. : : : REPLEVIN. Where goods are sold ilpon credit
obtained by the fraudulent representations of the vendee as to a
past or existing fact, the vendor may rescind the sale and replevy
the goods within a reasonable time after the fraud is discovered.

ErrOR from the district court of Douglas county.
Tried below before AMBROSE, J. Reversed.

Montgomery & Hall, for plaintiffs in error.
Parke Godwin and E. R. Duffie, contra.

NORVAL, J.

In the latter part of March, 1893, plaintiffs sold and
delivered to S. P. Morse & Co. a quantity of merchandise.
In April following plaintiffs instituted this action of
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replevin in the court below to recover the goods so sold.
There was a trial to a jury, which resulted in a verdict
and judgment for the defendants, and plaintiffs have
prosecuted a petition in error.

Plaintiffs are partners engaged in the wholesale busi-
ness in Chicago under the name and style of Marshall
Iield & Co. They predicate the right to maintain this
suit upon the ground that they were induced to make
the sale of the goods in controversy by reason of certain
false representations of the defendants, which, it is in-
sisted, gave the plaintiffs the right to rescind the sale
and recover the goods. The defendants deny that they
made any false representations to the-plaintiffs. . P.
Morse had been for several years engaged in the flry
goods business in the city of Omaha, but some time prior
to 1893 he went out of business. In January of that year
he attempted to organize a corporation in the name of
S. P. Morse & Co. for the purpose of embarking in the
dry goods business again in said city. Under date of
January 11, 1893, articles of incorporation were pre-
pared, which were signed by 8. P. Morse, Richard T.
Allen, and John M. Daugherty, published, and filed for
record in the office of the county clerk of Douglas county.
The autlrorized capital stock of the company was stated
in the articles to be $40,000, in shares of $100 each. No
part of the capital stock of the proposed corporation
was subscribed or paid, and the officers for which pro-
vision was made in the articles of incorporation were
never chosen. In March, 1893, S. P. Morse went East,
where he purchased goods on credit aggregating in value
more than $30,000, of which goods to the value of more
than $3,500 were obtained on time from plaintiffs. Evi-
dence was introduced tending to show that prior to the
sale of the goods here in dispute Mr. Morse, for the pur-
pose of obtaining credit, made statements to L. W. Me-
Connell, credit-man for the plaintiffs, substantially as
follows: That S. P. Morse & Co. was a corporation to be
composed of S. P. Morse, J. M. Daugherty, and Robert
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T. Allen; that the capital of the company was $40,000;
that for the present there would be paid in $25,000; that
the contribution of Morse and Allen was merely nominal;
that the money was to be supplied by Mr. Creighton, con-
nected with the First National Bank of Omaha, but as
Mr. Creighton did not wish to be known in a mercantile
connection, the stock would be taken in the name of his
private secretary, Mr. Daugherty; that Mr. Creighton
was a great friend of Mr. Morse and had arranged the
lease of the building that he was going to occupy and
desired him to take the adjoining building, in which
case Mr. Creighton would put in more money; that his
rental of the building which he had leased was §2,7 00 a
year for three years; that he had leased part of the sec-
ond floor to one Bliss at $150, and that he had leased a
glove privilege on the first floor to another person at
$100 a month, making an income from the subleases of
$3.000, with free steam heat. There was also introduced
on the part of plaintiffs evidence tending to show that
they relied upon said representations, and had the same
not been made, the goods in dispute would not have been
sold; that while Daugherty signed the articles of incor-
poration he never agreed to subscribe or take any stock
in the proposed incorporation, never paid any money
into the concern, nor agreed so to do; that Mr. Creighton
was pot interested in the proposed corporation, and
never promised or agreed to put any money into the busi-
ness, and was not in any way associated with 8. P. Morse
& Co. or 8. P. Morse; that, in fact, S. P. Morse & Co.
had no legal corporate existence. The evidence on be-
half of defendants tended to establish that no false repre-
sentations of existing facts or conditions, or of past
events, were made by Mr. Morse to plaintifts, but that
the statements were merely expressions of an opinion
in regard to future events made in good faith. In this
condition of the proofs the learned trial judge gave the
following, among other instructions, to the jury upou
his own motion:
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“3. You are instructed that, before the plaintiffs can
rescind the contract of sale and recover the goods in
controversy herein, they must show you by a preponder-
ance of the evidence the following facts: (1) That S. P.
Morse, acting for the defendants S. P. Morse & Co., made
the statements and representations concerning the finan-
cial condition of the defendants substantially as set out
in the petition; (2) that these representations, or some
one or more of them, were false; (3) that the said S. P.
Morse knew them to be false at the time they were
made; (4) that the plaintiffs were induced by said state-
ments and representations to make a sale of the goods
to the defendants, and would not have parted with the
" goods except for their belief in their truth.

“4. It is not enough for the plaintiffs to show that
false statements regarding the financial condition of the
defendants were made to them. They must go further
and show that such statements were made fraudulently,
—that is, that they, or some one or more of them, were
untrue,—to the knowledge of Morse, and that he made
such statements, or any of them, to induce the plaintiffs
to make the sale of their goods. If Morse, whom it is
claimed made the representations, did in fact make them,
in form and substance as claimed by the plaintiffs, then
it must further appear that he knew at the time that the
facts were contrary to his statements, If he believed and
had reason to believe that said representations were true,
then no rescission of the contract can be had, and this
action cannot be maintained.

“5. It is the theory of the law never to impute fraud
where the facts and circumstances on which it is predi-
cated may be consistent with - honesty of intention. In this
case, therefore, if, after a careful consideration of ali
the evidence, you can réasonably reconcile it with the
l"héory of the defendant’s innocence of an attempt to
defraud, it will be your duty to adopt that theory rather
than to impute to him an intent to wrong the plaintiffs.
It is only when the acts and statements shown cannot
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be reconciled with honesty of purpose on his part that
you should impute to him a dishonest purpose.

“@. To constitute fraud in the purchase of goods there
must be an intent on the part of the purchaser to cheat
the vendor, or do some act the necessary result of which
would be to cheat and defraud him. If, therefore, you
find, from the evidence, that Morse did not intend by
any statement made by him to the plaintiffs to cheat
or defraud them, if he acted in good faith, believing what.
he said to be true, and in the honest conviction that the
goods purchased could and would be paid for when the
credit extended had expired, from the source represented,
then and in such case no fraud can be imputed to him,
and you must find for the defendants.”

1t is the settled law of this state that to entitle a party
to relief on the ground of false representations it is not
necessary for him to allege or prove that the party mak-
ing -them at the time knew they were false; in other
words, whether the defendant acted in good faith or not
is immaterial. (Phillips v. Jones, 12 Neb. 213; Foley v.
Holiry, 43 Neb. 133; Hoock v. Bowman, 42 Neb. 80; John-
son v. Gulick, 46 Neb. 817) Each of the foregoing para-
graphs of the charge of the court was erroneous and
violated the principle asserted in the foregoing cases,
inasmuch as the plaintiffs’ right to recover in this action
was made to depend upon the question whether Morse
made the representations relied upon for a rescission
of the sale in good faith, believing them at the time to, be
true. The right to rescind in no manner depended upon
the proof of scienter. The rule is that where goods are
sold upon credit obtained by material fraudulent rep-
resentations of the vendee, the vendor may rescind the
sale and replevy the goods within a reasonable time
after the discovery of the fraud. (McKinney v. First Nat.
Bank of Chadron, 36 Neb. 629; Work v. Jacobs, 35 Neb.
772; Farwell v. Kloman, 45 Neb. 424; First Nat. Bank of
(hadron v. McKinney, 47 Neb. 149.)

These instructions are conceded to be erroneous by
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counsel for defendants, but it is argued that the judg-
ment should not be reversed on account of the vice in
the charge, for the reason that there was a complete
failure to establish that Mr. Morse made any misrepre-
sentations to plaintilfs, or to Mr. McConnell, their credit-
man, of a single fact or condition then existing. It is as-
serted that the statements of Mr. Morse were not of
matters of fact, but were the mere expressions of opinion
in regard to matters wholly in the future. It is true
some of the representations imputed to Mr. Morse should
be classed as mere expressions of opinion and are want-
ing in the essential element which constitutes a fraud.
But there is evidence tending to show that some of the
false representations related to a present or past state
of facts and not to future events alone, as that the S. P.
Morse & Co. was a legal, existing corporation, and that
Mr. Morse had arranged with Mr, Oreighton to supply
the money necessary to carry on the venture.. That Mr.
Morse so represented to plaintiffs is a legitimate infer-
ence drawn from the evidence, and such statements were
of matters material to the contract. There being suffi-
- cient evidence to justify the rescinding of the sale and
the replevy of the goods, the giving of the instructions
set out in this opinion was prejudicial error, for which
the judgment must be reversed and the cause remanded
for further proceedings.

REVERSED AND REMANDED.

C. P. JACOBSON V. ROBERT LYNN.
FILED MAY 4, 1898. No. 8005.

1. Trespass: AcTION ¥OR DAMAGES: VENUE. An action to recéver dam-
ages for trespass upon real estate can be brought alone in the
county where the lands are situate.

2. Appeal: JURISDICTION. A district court cannot acquire jurisdiction
of a cause if the court from which the appeal was taken had no
jurisdiction of the subject-matter.
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ERROR from the district court of Knox county. Tried
below before ROBINSON, J. Reversed.

J. C. Robinson, for plaintiff in error.
H. F. Barnhart and J. H. Berryman, contra.

NORVAL, J.

Robert Lynn brought this suit before a justice of the
peace in Knox county to recover damages alleged to
have been sustained by reason of defendant’s cattle tres-
passing upon plaintiff’s lands described as being situate in
Cedar county. The defendant appeared before the justice
and objected to the jurisdiction of the court over the
subject-matter of the action, which objection was over-
ruled, and from a judgment rendered against the de-
fendant in the sum of $35.75, damages and costs, he prose-
cuted an appeal to the district court. A petition was
filed therein by the plaintiff praying judgment in the
sum of $150, for damages to certain described real estate
in Cedar county. The defendant moved to dismiss for
the want of jurisdiction of the justice and district courts
over the subject-matter, which motion was denied, and
an exception was taken. A trial was had before a jury,
resulting in a verdict and judgment in favor of plaintift
for $1, and to reverse which the defendant prosecutes a
petition in error.

The sole proposition presented for consideration is
whether either the justice of the peace or the district
court acquired jurisdiction over the subject of the con-
troversy. The question is one not difficult of solutiom.
Section 51 of the Code of Civil Procedure declares: “All
actions to recover damages for any trespass upon or
any injury to real estate shall be brought only in the
county where such real estate is situated,” ete. This
language is so plain, direct, and unambiguous as not to
require judicial interpretation. The command of the
legislature is imperative that an action for trespass upon
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lands can be instituted alone in the county where they
are situate. Such an action is not transitory in its na-
ture, and the courts of one county have no jurisdiction
to hear, try, and determine a suit to recover damages
to real estate located in another county. If this is not
80, the statute quoted is meaningless. The justice of
the peace had no jurisdiction of the subject-matter of
this suit, and the district court acquired none by reason
of the appeal. (Brondberg v. Bablott, 14 Neb. 517.) The
judgment is reversed and the cause dismissed.

REVERSED AND DISMISSED.

D1xoN NATIONAL BANK ET AL. V. OMAHA NATIONAL
BANK.

FiLED MAvY 4,1898. No. 8056.

1. Garnishment: REVIEW OF PROCEEDINGS, Proceedings in garnish-
ment after judgment are reviewable by petition in error, and not
by appeal.

2. Proceeding in Error: TiME. A proceeding in error must be com-
menced in the supreme court within one year from the date of the
judgment or final order sought to be reviewed.

ERROR AND APPEAL from the district court of Douglas
county. Tried below before Scort, J. Appellate proceed-
mgs dismissed.

Byron G. Burbank, for plaintiffs in error‘.:’
Paul Charlton, contra.

NORVAL, J.

This was a proceeding in garnishment after judgment.
From an order of the district court sustaining the gar-
nishwent proceedings on behalf of the Omaha National
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Bank an appeal was prosecuted to this court by the
garnishee, Frank E. Moores, and the interveners, the
Dixon National Bank of Dixon, Illinois, the Thompson
National Bank of Thompson, Connecticut, and the Mid-
dleborough National Bank of Middleborough, Massa-
chusetts. Subsequently said garnishee and interveners
filed a petition in error.

The order of the court below which is now assailed
was made in a law action, and cannot be reviewed by
appeal. (Nebraska Loan & Trust Co. v. Lincoln & B. H. R.
Co. 53 Neb. 246; Nebraska Wesleyan University v. Craig’s
Estate, 34 Neb. 173; Campbell v. Farmers & Merchants Bank
of Elk Creck, 49 Neb. 143.)

The petition in error must be dismissed, since the
same was filed in this court more than one year subse-
quent to the making of the order sought to be reviewed.
(Rogers v. Redick, 10 Neb. 332; Patterson v. Woodland, 28
Neb. 250; Clark v. Morgan, 21 Neb. 673; Chapman o.
Allen, 33 Neb. 129; Scarborough v. Myrick, 47 Neb. 794;
Hansen v. Kinney, 46 Neb. 207; Record v. Butters, 42 Neb.
786.)

DISMISSED.

e

PeTER FARNEY V. HAMILTON COUNTY,
FILED MAY 4,1898. No. 8953.

1. Petition in Error: ParTiEs. It is a firmly established rule in this
state that all the parties to a joint judgment must be made parties
to a petition in error, as plaintiffs or defendants; and a failure in
this respect, if seasonably urged, is sufficient ground for the dis-
missal of the proceeding.

2. Joint Judgment: FinpINGgs. A judgment otherwise joint in form
is not rendered several by a finding as to which of the defendants
is the principal debtor, and which are the sureties.

8. Petition in Error: PARTIES: WAIVER OF DEFECT. The mere ac-
ceptance of service of briefs by a defendant to an error procezding
{s not a waiver of the objection that there is a defect of parties.
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ERROR from the district court of Hamilton county.
Tried below before SEDGWICK, J. Proceeding in error dis-
missed.

Whitmore & Stanley and Matt Miller, for plaintiff in
error. ‘ ,

A. W. Agee, contra.

NORVAL, J.

This suit was brought by the county of Hamilton
against Peter Farney as principal and forty-eight others
as sureties upon the official bond of said Farney as treas- -
urer of said county. Upon the issues joined by the
pleadings there was a trial to a jury, which resulted in
a joint verdict against all the defendants in the sum of
$1,128.89. The defendants filed a joint motion for a new
trial, which the court overruled, and on May 4, 1896,
judgment was rendered upon the verdict, in form joint
against all the defendants, for the amount so found by
the jury. To reverse this judgment the defendant Peter
Farney alone prosecuted a petition in error to this court,
he being the only plaintiff in error named; and his co-
defendants were not made parties to the proceeding in
this court, nor are their names mentioned in the petition
in error. On March 11, 1898, the county filed a motion
to dismiss the petition in error on the ground of defect
-of parties, since more than one year has elapsed after
the rendition of the judgment, and none of the co-defend-
ants of IFarney have been made parties in this court.
‘The motion has been submitted for consideration.

It is well settled that to obtain a review of a joint
judgment by petition in error all persons shown by the
record to be substantially interested must be made par-
ties to the proceeding, as plaintiffs or defendants. (Wolf
v. Murphy, 21 Neb. 472; Hendriclkson v. Sullivan, 28 Neb.
90; Andresv. Kridler, 42 Neb. 784; Pollk v. Covell, 43 Neb.
884; Kuhl v. Pierce County, 44 Neb. 584.) The doctrine
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just stated is not assailed by counsel for plaintiff herein
as being unsound, but it is argued that the rule cannot
be invoked in the case in hand for reasoms which will
be hereafter stated.

It is insisted that the judgment here sought to be re-
viewed is not joint, but there is a special controversy
between the county and Farney in which the other de-
fendants below are not interested; hence it is unnec-
essary to bring them into this court. This argument is
based upon the fact that the trial court found that Far-
ney was the principal debtor and that his co-defendants
were liable as sureties merely, and it was there deter-
mined that the judgment should be enforced against the
principal first, and in the event the amount could not
be collected from him, then from the sureties. This did
not constitute separate and distinet judgments, one
against the principal debtor, and the other against his
sureties. The judgment as pronounced is joint in
form and legal effect against all the defendants, in
favor of the county, with an adjudication in accord-
ance with the provisions of section 511 of the Code
of Civil Procedure, determining which of the de-
fendants is the principal debtor and which are the sure-
ties. The judgment is as much joint, and all the defend-
ants will be affected by the adjudication in the appellate
court to the same extent, as though the defendants had
all been principal debtors, and the trial court had so
found.

It is urged that the motion should not be sustained,
because Farney, it is alleged, has deposited with the
clerk of tlie trial court $1,500 as a protection of the sure-
Hies in case the judgment should be affirmed. A short
and complete answer to this is that there is no com-
petent evidence that the alleged deposit was ever made.
There is among the papers in the case a document pur-
porting to be a receipt by one J. B. Cunningham, clerk
of the district court, for $1,500; but it is in no manner
authenticated by certificate of the clerk of the court
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below as being either original or a copy; hence such
paper cannot be considered. We must not be under-
stood as intimating that a deposit of the amount of the
judgment by Farney would give him the right to prose-
cute a petition in error without bringing before this court
all the parties to the judgment.

It is also insisted that the county has waived its right
to object to a hearing on the merits by accepting service
of the briefs of the opposing party without then raising
the point that there was a defect of parties. The doc-
trine has been more than once asserted that the submis-
sion of a cause on the merits in the appellate court,
without objection that all the parties to a joint judgment
had not been brought in by the petition in error, is a
waiver of such defect. (Consaul v. Sheldon, 35 Neb. 247;
Curtin v. Atkinson, 36 Neb. 110.) But in no case has this
court held that the acceptance of service of briefs is a
waiver of a defect of parties. It certainly could not
have that effect. A defendant to a petition in error
has the right to insist, on his first appearance in the ap-
pellate court, before the final submission is there taken
on the merits of the cause, that all parties interested in
either sustaining or reversing the judgment brought up
for review must be made parties to the error proceeding,
either as plaintiffs or defendants. It follows that the
motion to dismiss must be sustained.

DISMISSED.

LEOPOLD JAEGGI ET AL. V. GRORGE W. GALLEY ET AL.
FIiLED MAY 4, 1898. No. 8028.
1. Conflicting Evidence: REVIEW. A question of fact determined on

conflicting evidence will not be disturbed upon review,

2. Rulings on Evidence: ASSIGNMENTS oF ERROR. An assignment,
“Errors of law at the trial excepted to at the time,” is insufficient
in a petition in error to present for review the rulings on the ad-
mission or exclusion of evidence. .

?



VoL. 54] JANUARY TERM, 1898. 801

Jacgsi v. Galley.

3. Assignments of Error: Ncw TRIAL. An assignment in a petition in
error for the denial of a motion for a new trial is bad, which fails
to specify to which of the several grounds of the motion the as-
signment applies.

ERrroRr from the district court of Platte county. Tried
below before MARSHALL, J. Affirmed.

McAllister & Cornelins, for plaintiffs in error.
Albert & Reeder, contra.

NORVAL, J.

The Columbus Real Estate & Improvement Company
is a corporation organized under the laws of this state
for the purpose of buying, selling, and improving real
estate in Platte county. Its capital stock consists of
292 shares of $100 each. Leopold Jaeggi and Charles
Reinke, the plaintiffs herein, are stockholders in said
corporation, and the latter is a creditor thereof. All of
the defendants, excepting George Lehman, are the di-
rectors of the corporation, and the defendants George
‘W. Galley and Ingevard Sibbernsen are, respectively, the
president and secretary thereof. The corporation is the
owner of the property known as the “Thurston Hotel,”
being lots 5 and 6, in block 59, in the city of Columbus.
On June 4, 1894, the defendant George Lehman made a
proposition to the board of directors to purchase said
property for $19,000, payable as follows: $11,000 in the
stock of the corporation, and the purchaser to assume a
mortgage on the premises for $8,000. At a meeting of
the stockholders held on June 11 a resolution was
adopted by them on a majority vote to sell the property
to Lehman on the said terms proposed by him, and the
board of directors, at a meeting subsequently held, rati-
‘fied said sale and ordered the president and secretary
to issue a deed to Lehman for said lots upon his surren-
dering the $11,000 in stock and assuming the mortgage
aforesaid. This action was instituted in the court below
to enjoin the execution and delivery of the deed to Leh-

55
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man, and to restrain the threatened cancellation of $11,-
000 of stock about to be received from him. The court
below decreed that Lehman was entitled to a deed to
the property, but restrained the board of directors from
canceling and retiring the stock of the corporation re-
ceived by it from Lehman. Plaintiffs have brought the
record here for review.

The first argument is that the evidence is insufficient
to sustain the finding and decree. Relief was sought
upon the ground that a conspiracy was entered into be-
tween Lehman and certain of the stockholders and di-
rectors of the corporation which enabled Lehman to
purchase the property at a sum much less than its value.
It is true that the stock was turned in on the purchase
at par, which cost Lehman a trifle over one-half its face
value. The testimony, however, tends to show that while
Lehman, before he submitted a proposition for the pur-
chase of the premises, had been informed by a number
of the stockholders that this stock could be obtained at
fifty-five cents on the dollar, he acquired no option on
any of the stock, nor did he contract for or purchase any
portion thereof until after his proposition had been ac-
cepted by a vote of the stockholders and board of direct-
ors. The testimony is conflicting, but a perusal thereof
satisfies us that it is ample to sustain the finding of the
trial court that no conspiracy existed with respect to
the purchase of the property in controversy.

It is insisted in the brief that the court errved in exclud-
ing the testimony of the witness Sibbernsen offered by
plaintiffs. This ruling is not sufficiently presented for
consideration by the petition in error. The errors as-
signed therein are as follows:

1. The judgment is contrary to the evidence.

The judgment is contrary to law.

Errors of law at the trial excepted to at the time.
The judgment should have been for the plaintiffs.
The court erred in overruling pldlntlﬁs’ motion for
a new trial.

Al o -
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The first, second, and fourth assignments manifestly
do not’ present for consideration alleged errors in the
admission or exclusion of evidence. The third assign-
ment is insufficient to present to this court for review the
rulings on the exclusion of testimony. (Fremont, B. &
M. V. R. Co. v. Root, 43 Neb. 900; Imhoff v. Richards, 48
Neb. 590; Houston v, City of Omaha, 44 Neb. 63; Mwrphy
v. Gould, 40 Neb. 728; Wanzer v. State, 41 Neb. 238.) The
fifth assignment is too indefinite for consideration, since
it fails to specify to which of the several grounds stated in
- the motion for a new trial the assignment applies. (Glaze
v. Parcel, 40 Neb. 732; Wiseman v. Ziegyler, 41 Neb. 886;
Wauw v. State, 43 Neb. 19; City of Chadron v. Glover, 43 Neb.
732; Pearce v. McKay, 45 Neb. 296; Conger v. Dodd, 45
Neb. 36; Moore v. Hubbard, 45 Neb. 612; Sigler v. McCon-
nell, 45 Neb. 598.)

Plaintiffs cannot be heard to complain of that part
of the finding which is in favor of LLehman and against
the board of directors of the corporation. (Burlington
«& M. R. R. Co. v.. Martin, 47 Neb. 56.) The decree is

AFFIRMED.
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Adverse Possession.

1. Ordinarily, one who, has been in the actual, open, exclusive,
adverse, and uninterrupted possession of real estate for ten
years thereby acquires absolute title to the same. Medl-

. Uster v. Beymer...coeivesneseans teressesersessrscinssiicones 247

: (805)
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Adverse Possession—concluded.

2. To establish title to real estate by adverse possession there
must have been maintained, by the party asserting title, an
actual, continuous, notorious, adverse, and exclus.ve posses-
sion of the premises, under claim of ownership, during the
statutory period of ten years. Chicago, B. & Q. R. Co. v.

Behalkopf voevevieeersneienionnanan.
Affidavit. . .

Validity of affidavit executed before an officer not permitted

to take it. Brownell v. Fuller.....cccvuvvveviniiniann. cavee

Agister’s Lien. See BAILMENT, 5.
Alibi. See CRiMINAL Law, 1-3.

Amendments. See JUDGMENTS, 1. LIMITATION OF ACTIONS, 7.
PLEADING, 3, 4. STATUTES, 2-6.
Animals.

1. Instruction relating to the measure of dainages caused by
trespassing animals held erroneous for ambiguity. Stcwart
v. Demming.............. Ciresrseenaraneana [P

2. Where a village ordinance provides for impounding animals
found running at large, and fixes certain fees which must
be paid before the animal will be released, no lien is cre-
ated for any fees or charges not included within those
specified. Martin r. Foltz......oieeeiiiesotsataneannnsonnes

Answer. - See PLEAD'ING, 10.
Antenuptial Contracts. See DowEkR.
Appeal. See REVIEW.

Appeal Bonds. See REVIEW, 1, 75, 76.

Appearance.

Objections to jurisdiction of the person, not appearing on the
face of the record, may be raised by answer, and the prose-
cution of appeal or error is not a waiver of such jurisdie-
tional defense. Mayer v. Nelsol....vveeesesssssssaoscsnanns

Appraisement. See EXECUTIONS,.2-5.
Arguments. See REVIEw, 69.
Arraignment. See CRIMINAL LAWw, 4-6,
Assets. See TRUSTS.

Assignments. See MORTGAGES, 3-6. NEGOSIABLE INSTRUMENTS,
5-12.

1. It is proper matter of defense that the alleged assignee of

the claim in suit is not the owner thereof or the real party

in interest. Henley v. Fvans.......ce.cvivieiiinireeananennns

. 2. A non-negotiable chose in action in the hands of an assignee

448

162

434

187

thereof is subject to all the eqilitiés between the original
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Assignments—concluded. '
parties prior to the assignment, but not subject to equities
of which he had no notice, existing between his assignor
and a third person. Williams v. Donnelly.............. ceven

Assignments of Error. See NEw TRriar, 2. REVIEW, 2-12,
Associations. See EsTOPPEL, 3.

Attachment. See EXECUTIONS, 4, 5.

1. Upon the filing of a proper inventory and affidavit an officer
who seized personalty claimed by defendant to be exempt
should cause it to be appraised. First Nat. Bank of Ncligh
v. Lancaster..... Ty

2. Where a junior mortgagee is without actual possession of
the mortgaged chattels or the right of immediate possession,
an officer, under writs of altachment, may lawfully seize
the property and by a sale in gross dispose of the mort-
gagor’s reversionary interest. Locke v. Shreck..............

3. Where land is leased for a share of the crops, the landlord

and tenant are tenants in common of the growing crops
and the interest of either is a leviable one. Sims v. Jones.

Attorneys at Law.
1. The rights and duties of counsel employed to conduct liti-
gation considered and stated in the opinion. Chicago, B. &
Q. R. Co. 0. Kellogg...oeovvriiiiieeniiiiinnosacsnsssnsanenns
2. One desiring to review rulings as to misconduet of counsel
must call such conduct to the attention of the trial court at
the time, ask protection therefrom, preserve it in a bill of
exceptions with rulings and exceptions, and present the rec-

193

467

472

. 769

128

ord in the supreme court under an assignment of error. Id. -

Auditor of Public Accounts. See STATE AND STATE OFFICERS.

Bailment. See LARCENY, 1. SALES, 9.

1. Where a contract of sale is silent as to place of delivery,
and the seller delivers the goods to a carrier, consigned to
buyer, the carrier is the bailee of the person to whom, and’
not by whom, the goods are consigned. Neimeyer Lumber
Co. v. Burlington & M. R. R..Co...... Cremeeas Citaeeeecreaane

2. One bestowing labor and skill on a chattel balled to him
for that purpose, thereby increasing its value, has a lien
thereon superior to the lien of a prior chattel mortgage.
Drummond Carriage Co. v. Millg.....cooivnviiiieinnennn..

3. One bestowing labor and skill on a chattel bailed to him
for that purpose, thereby increasing its value, may retain
it until his reasonable charges are paid. Id.

4. Lien for repairing a buggy held superior to a chattel mort-
gage executed before the repairs were made. Id...........

%. Rules relating to agisters’ liens held inapplicable to a lien
in favor of one who repairs a chattel bailed to him for that
purpose. Id....eviiiaiiiiiiiiaiiiiaeiiiiiiieraiiiiniedane.

- 322

417

418

423
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Banks and Banking. See CORPORATIONS, 9. TrusTs. Usury.

1.

g

A bank oceupying a room leased by it from its debtor leld,
under facts stated, not entitled to apply the rent on the
debt. benedict v, Citizens Bank of Plattsmouth

. Liability of a bank for failure to collect a draft sent to it

for collection, where it failed to perform its duties in good
faith. Dern o, Kellogg.....................

Evidence as to damages for failure of a bank to collect a
draft sent to it for collection, where it failed to perform its
duties in good faith, neglected to communicate with the
drawer, and took all the property of drawee to .secure its
own claims and those of others. Id.

In an action to enforce individual liability of stockholders
of a bank, for corporate debts, the bank is a proper, though
unnecessary, party. German Nut. Bank v. Farmers & Mer-
chants Bank .............

R T T S

The amoint due from a corporation must be ascertained
by a court’s finding and judgment before creditors can en-
force against individual stockholders a liability created by
section 4, article 11, of the constitution (Miscellaneous
Corporations), and this rule applies to liability of stock-
holders of a bank under section 7 of said article. Id.

Bastardy.
In a prosecution for bastardy the amount defendant, upon

conviction, shall be required to pay is to some extent within
the discretion of the trial court, and its judgment will not
be held excessive upon review, in absence of an abuse of
discretion. Wuwrdeman v, Schulte. . [ tererenas oos

Beneficiaries. See TrusTs.

Bill of Exceptions. See REVIEW, 13-17.

1.

2.

Authority of a clerk of the district court to settle a bill of
exceptions may be exercised by his deputy. Brownell v.
Fuller oooovveononiiiiiiiiiiiii v

On motion to quash a bill of exceptions the supreme court
may receive independent evidence. Id..................... .

Objection to a bill of exceptions because it was not pre-
sented for examination and amendment in the statutory
period, made for the first time in the appellate court nearly
two years after filing transcript, and after service of briefs,
upon the merits, by the party seeking the reversal, comes
too late. Saunders v. Bates.............. Ceteeaeiaaa,

Necessity of notice of presenting a bill of exceptions for
allowance. Brownell v. Fuller

. That defendant in error held a proposed bill of exceptions
‘longer than the law permitted did not excuse a subsequent

default by plaintiff in error. Supreme Tent of the Knights
of Maccabees v. Kr€ifeseeeine niiniiiiisennnn... ...

113

561

593

404

586

587

209

587

588
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Bill of Exceptions—concluded.
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C. Assuming, but not deciding, that f,he absence from the‘

county of both trial judge and clerk during the period
within which a proposed bill of exceptions should have
been presented for settlement excused a failure to have
it settled within that time, still the statutory time began
to run, under that assumption, from the time of the judge’s
return, and he was not authorized to allow the bill when it
was not presented for more than ten days after his return.
Id.

7

.

the bill by appearing before the trial judge merely to object
to its allowance, nor by failing to file the motion until after
the time had expired within which the plaintiff in error was
required to file his briefs to the merits, such briefs not hav-
g been filed. Jd.......covvnevrienrteriacssssescssosonnses

Bill of Lading. See SALES, 5
Bills and Notes. See NEGOTIABLE INSTRUMENTS.

Bona Fide Purchaser. See FRAUDULENT CONVEYANOCES, 9. MoORT-
GAGES, 6. NEGOTIABLE INSTRUMENTS, 2.

Bonds. See CounTIES, 4. ELECTIONS., INJUNCTION, 2, 3. MUNICI-
PAL CORPORATIONS, 3. REVIEW, 1, 75, 76.

On a contract between a county and a person contracting with
it for the erection of a court house, he and the sureties on
his bond, in a suit by one who has not been paid for fur-
nishing material, may be held liable under a provision im-
posing on the contractor the duty of paying for the ma-
terials used. Pickle Marble & Granite 0o. v. McClay.....ovees

Books of Account. See EVIDENCE, 1, 2.

Briefs. See REVIEW, 6, 18-20.
Effect of acceptance of service. Farney v. Hamilton County....

Building and Loan Associations.
Evidence held to sustain a finding for plaintiff in an action
against a building and loan association to recover a balance
due on a mortgage. Continental Building & Loan Ass’n o.
Aulgur «...coeevevenss eeeseanseesaantencattrentenas N

Burden of Proof. See CriMINAL Law, 7, 8. FRrRAUDULENT CoON-
VEYANCES, 7, 9. HvusBaND AND WIFE, 6, 7, 9. PARTNER-
SHIP, 2. STREET RATLWAYS, 4.

Carriers. See NEGLIGENCE, 1. SALES, 3-5. STREET RAILWAYS.

1. A railroad company which issues a through ticket, and so
contracts to carry a passenger beyond its own terminus,
constitutes the connecting carrier its agent for the pure
pose of performing the contract, and is liable for the neg-
ligence of such connecting carrier. Omaha & R. V. R. Co.

O, OFO0W civoeeecaransassassnsesscavasnssnosssasssasssscsnssas

Defendant in error did not waive his right to move to quash.

589

661

115

748
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- Carriers—concluded.
2. By accepting a drover’s free pass a shipper of live stock

does not become the servant of the railroad company, and
is not within the fellow-servant rule. Id.

A shipper traveling on a drover’s free pass and caring for
his live stock in transit does not assume the risk of the
carrier’s negligence, but only the dangers resulting from
his peculiar duties while the railroad is being carefully
operated. Id.

. A shipper®who cares for his live stock in transit and travels

on a drover’s free pass assumes such risks and inconven-
iences as necessarily attend upon caring for such stock, and,
modified accordingly, the liability of the railroad company
for negligently injuring him is that of a common carrier
for hire. Id.

Chattel Mortgages. See REPLEVIN 7. TROVER AND CONVERSION,

3, 4.
Conveyance to Relative.

. Where a chattel mortgage securing to a relative of mort-

gagor the latter’s matured debt, and depriving his other
creditors of their just dues, is assailed as fraudulent, per-
sons claiming rights under the mortgage must show the
bona fides of the transaction. Heffley v. Hunger. . ... Cereranes

. Evidence held to sustain a finding that a mortgage in favor

of mortgagor’s relative was fraudulent as to creditors. Id.
Ezecution and Delivery.

. A chattel mortgage remaining in possession of mortgagor

without actual delivery may create a valid lien where the
parties intend it shall have that effect; but such intention
will not be presumed, and a finding on conflicting evidence
that no lien was created will not be disturbed. Western
Assurance 0o, V. Kilpatrick. . c.oeeeeee e rneesinnessannnanens
British-American Assurance Co. v. Kilpatiick....ovueeeseennn.

. An undated instrument signed by grantor and taken by

grantee for retention until he is notified by grantor of a
contingency, after which the instrument is to be filed, does
not become a completed chattel mortgage until the grantor
takes the action contemplated by the agreement. Midlund
State Bank v. Kilpatrick-Koch Dry Goods Co........ PN

Liens. Rights of Bailee Making Repairs.

. The lien of a chattel mortgage on a stock of merchandise

attaches to the articles in stock at the time the mortgage
is executed, but generally does not attach to future addi-
tions to the stock. Id....................... Crrceeeaseienas

. A junior mortgagee has an interest in the mortgaged prop-

erty which the law will protect in an appropriate action.
Locke v. Shreck ....c.ouee.. Cereetase e aetsioas

. One bestowing labor and skill on a chattel bailed to him for

76

241
241

410

411

472
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Ohattel Mortgages—concluded.

10.

1.

12.

13.

that purpose, thereby increasing its value, has a len
thereon superior to the lien of a prior chattel mortgage.
Drummond Carriage 0. v. Mill8...ceessvieerosssesscercrasne

Lien for repairing a buggy held superior to a chattel mort-
gage executed before the repairs were made. Id..... ceeean

Parol Release.
Where the evidence in an action on a policy tended to show
that release of a mortgage on the insured chattels had been
expressed by parol before the fire, an instruction to the jury
to find for insurer as to such property because of a pro-
vision in the policy rendering it void if the property be-
came incumbered, held erroneous. Johansen v. Home Fire
IN8. COu toveveeneieasaionsssosseassosoconcscscssssnacasnons
Possession by Mortgagor. Sales.
A chattel mortgage providing that mortgagor may remain
in possession and “sell any of the stock in trade in the
regular course of business,” but containing no provision
for applying the proceeds to payment of the mortgage
debt, held fraudulent as to mortgagor’s creditors. Buckstaff
Bros. Mfg. Co. v. Snyder......covveaseeas

Where mortgagor remains in possession and sells mort-
gaged goods in the usual course of business pursuant to an
agreement to apply the proceeds upon the debt secured, the
court should not pronounce the transaction fraudulent as a

matter of law, and in such a case it is prejudicial error to’

withdraw from the jury the question of fraud. Lepin .
Coon ....oovvvnees P P
The intent with which a mortgagor is permitted to sell
mortgaged goods, where it does not appear on the face of
the mortgage, is a question for the jury. Id.
Title.

Mortgagor retains title to the chattels until foreclosure of
the mortgage. Drummond Carriage Co. v. Mill8.covirsacase

Chose in Action. See ASSIGNMENTS, 2.

City Attorney. See OFFICE AND OFFICERS.,

City Engineer. See OFFICE AND OFFICERS.

Civil Service. See MUNICIPAL CORPORATIONS, 6-11,,

Clerk of Court.
Authority of a clerk of the district court to settle a bill of ex-

ceptions may be exercised by his deputy. Brownell v. Fuller,

Collateral Security. See PLEDGES. PRINCIPAL AND SURETY, 2.
Commercial Agencies. See SALES, 20.
Common Carriers. See CARRIERS. STREET RAILWAYS.

Compounding Felony. See CONTRACTS, 2.

417

418

549

540

664

418

58
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Compromise and Settlement. See CRIMINAL CONVERSATION.
Conditional Sales. See SaLEks, 9-12,

Confirmation. See EXEcuTIONS, 7-15.

-

Constitutional Law. See CORPORATIONS, 7. MUNICTPAL CORPORA-
TIONS, 12. STATUTES.

1. Taxation in aid of internal improvements such as irrigating
canals or ditches does not involve the taking of property
for private use, or without due process of law. Cummings
V.o Hpatt i retitertiiceansae .. 38

2. The constitutional provision that “the right to be heard in
all civil cases in the court of last resort by appeal, error,
or otherwise,” does not prevent the supreme court from
prescribing such reasonable rules as are deemed essential
to the prompt and orderly disposition of causes for review,
nor is the refusal to permit oral arguments violative of the
constitution. Schmidt v. Boyle.......... reerriieanes P 387

Property is not taken for a public use without due process
of law when an opportunity is afforded the owner to have
his damages ascertained by adequate and appropriate ju-
dicial proceedings, and’ provision is made for the payment
of the amount thereof prior to the time the property is
taken. Howard v. Board of Supercisors........voeieeeennnens 443

4. Section 4, article 11, of the constitution (Miscellaneous Cor-
porations), by fixing the liability of stockholders, limits
such liability, and it is not within the power of the legis-
lature to extend it. Van Pelt v. Gardner................ eens 702

Construction. See CoNSTITUTIONAL Law, 4. CONTRACTS, 7.
Constructive Service. See MoORTGAGES, 14.

" Contempt. See JUSTICE OF THE PEACE, 7.
1. In a proceeding for contempt the affidavit is jurisdictional.
Herdman v. State..........ooiivivivnnnnnn. D, 626

2. In an affidavit for contempt affiant must allege on personal
knowledge the act of which complaint is made, statements
made on information and belief being insufficient. Id.

8. An affidavit charging one with contempt must state the acts
with as much certainty as is required in an information
charging a crime. Id.

4. Rules of strict construction applicable in criminal cases gov-
" ern proceedings for contempt. Id.

Continuance.
To review denial of a continuance it is necessary to take an
exception to the ruling in the trial court. Staples v. Arling-
ton State Bank. ......coouuniinuiine it 760
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Contracts. See CARRIERS, 1. DOWER. GUARANTY. HUSBAND AND

b

WirE. INSURANCE. NEGOTIABLE INSTRUMENTS. REFORMA-
TION OF INSTRUMENTS. SALES. VENDOR AND VENDEE.

Evidence of Execution.
In an action by the owner of a lot to recover from his lessee
a sum paid by lessor to the owner of an abutting lot for
erecting a party wall used by lessee, evidence held to sustain
a finding that plaintiff and defendant entered into the con-

_ tract pleaded as a defense. Smith v. Kenuard....cooneeueee

7.

Compounding Felony. Public Policy.

A contract, the consideration of which, in whole or in part,

is the compounding of a felony or the stifling of a criminal
prosecution, is contrary to public policy, illegal, and void.
MeCormick Harcvesting Machine Co. v. Miller.....ovcioiioncons
Limitation of Action. Public Policy.
A provision in a contract limiting the time for bringing suit
thereon to a period different from that fixed by statute is
against public policy and not enforceable. Miller v. State
INS. 00 «ouvuveunissnseseroasrassooniotoasnssssssascsssocases
Ratification.
The payment of money on an agreement to compound a
felony cannot be considered as a ratification, since the con-
tract was illegal and void and incapable of ratification.
McCormick Harvesting Machine Co. v. Miller......cocvvavevese

Duress.
Contracts made under fear of unlawful arrest, and not those
executed under threat of lawful imprisonment, can be
avoided on the ground of duress. Id.

Interpretation and Enforcement.
The interpretation of a written contract is for the court
and not for the jury, when it is capable of being construed
by its terms alone, unaided by extrinsic facts. Western Mfg.
Co. v. Rogers.......... b rierteserannanean PN eearaes
Where a written contract is the basis of an action and
neither party asks for a reformation thereof, it is the duty
of the court to ascertain its meaning and enforee it accord-
ingly. Clark v. Hall.......ccoovvnienenes Cesereseseenns
Rights of Third Persons.
In a contract between a county and a person contracting
with it for the erection of a court house, a provision impos-
ing on the contractor the duty of paying for materials used
in the building is valid; and ome who furnished material
may maintain an action on the contractor’s bond given to
secure performance of the contract. Pickle Murble & Granite
C0. V. MEOlAY . coveriiiinrenannnoeanns ieeenisaan

. One not a party to a contractor’s bond may maintain an ac-

tion thereon, where such bond was executed for his benefit.
) £ e eeraeeaane ceeanes

524

644
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644

456

479

661
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Contribution. See CorrorATIONS, 11.

Conversion. See TROVER AND CONVERSION.

Conveyances. See CHATTEL MORTGAGES. FRAUDULENT CONVEY-

ANCES. MORTGAGES. SALES. VENDOR AND VENDEE.

Corporations. See JUDGMENTS, 5. USURY.

1.

7.

10.

Borrowed Money.
Where money is borrowed by stockholders of a corpora-
tion for its benefit, and actually used in its business, the
corporation is legally liable for the repayment of such
money. Stough v. LPonca Mill Co............. Caresesiase e
Insolvency. Assets.
The assets of an insolvent corporation constitute a trust
fund in the hands of its directors to be used by them in
paying corporate debts. Id.
Liability of Stockholders. Enforcement.

Outline of general relief to be afforded in an action to en-
force individual liability of stockholders, for corporate
debts. German Nat. Bank v. Farmers & Merchants Benk......

. An action to enforce individual liability of stockholders, for

corporate debts, should be for the benefit of all the creditors
of the corporation. Id.

- In an action to enforce individual liability of stockholders,

for corporate debts, the corporation is not a necessary
party. Van Pelt v. Gardner............ccceeuunn. [

Petition to enforce individual liability of stockholders, for
corporate debts, held to allege that the amount due the
creditor from the corporation had been ascertained and
that the corporate property had been exhausted. German
Nat. Bank v. Farmers & Merchants Bank..... Creeeeeeaaaen .

The amount due from a corporation must be ascertained
by a court’s finding and judgment before creditors can en-
force against individual stockholders a liability created by
section 4, article 11, of the constitution (Miscellaneous Cor-
porations), and this rule applies to liability of stockholders
of a bank under section 7 of said article. Id.

. A provision in the charter of a corporation providing that

the private property of a stockholder shall not be liable for
the debts of the corporation is void, in so far as it attempts
to exempt the stockholder from liabijlity—for his unpaid
stock subscription—for the payment of corporate debts.
Van Pelt v. Gardner............

. The liability of a stock subscriber, for corporate debts, ex-

cept he be a stock subscriber of a banking corporation, is
limited to the amount of his unpaid stock subscription. Id.
Section 4, article 11, of the constitution (Miscellaneous
Corporations), not only determines what the liability of

500

593

703

593

702
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Corporations—continued.

11,

a stockholder in a corporation, for the corporate debts
thereof, shall be, but it limits this liability, and it is not
within the power of the legislature to extend it. Id.

As between the stock subsecribers and the creditors of a
corporation, each stock subscriber is liable to the extent
of his unpaid stock subscription; and as between them-

- selves, each stock subscriber is liable for his proportionate

12,

13.

14.

15.

16.

17.

share of the corporate debts, and one stock subscriber who
bas been compelled to pay more than his proportionate
share may sue his co-subscribers for contribution. Id.

One creditor of a corporation cannot maintain an action
in his own name and for his own benefit against the debtor
stock subscribers of a corporation; but, to subject unpaid
stock subscriptions to the payment of corporate debts, all
debtor stock subscribers and all creditors of the corpora-
tion should be made parties, and a receiver appointed. Id.

Within the meaning of section 4, article 11, of the constitu-
tion (Miscellaneous Corporations), fixing liability of stock-
holders, the exact amount justly due has been ascertained
when the creditor’s claim against the corporation has been
reduced to judgment; and the corporate property has been
exhausted when execution issued on such judgment has
been duly returned unsatisfied. Id.............cc.eivnunnn.

In an action to enforce individual liability of stockholders,
for corporate debts, the decree should not be a joint one
against all subscribers for the amount of the corporate
debts, but a several judgment against each subscriber for
the amount of his unpaid subscription. Id................

In an action to enforce individual liability of stockholders,
for corporate debts, the decree should provide for an execu-
tion against each subscriber for his proportionate share of
the corporate debts, interest, and costs, and if any execu-

‘tion should not be collected in full, then for the issuance,

upon order of the court, of additional executions from time
to time against each solvent subscriber for his proportion-
ate share of the corporate debt remaining unpaid. Id.

Section 2 of an act passed February 18, 1873, entitled
“Homestead Associations,” being section 146, chapter 16,
Compiled Statutes, was repealed by section 4, article 11, of
the constitution (Miscellaneous Corporations), fixing lia-
bility of stockholders. Id.

Mortgages. Ultra Vires.
Where a corporation borrows money and executes a mort-
gage on its real estate to secure the payment thereof, a
third person canmnot assail the transaction on the ground
of ultra vires. Beels v. North Nebraska Fair & Driring Park
0 Cersemstsracens N

701

702
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Corporations—concluded.

18.

19,

20.

Costs.

A mortgage executed by an insolvent corporation to a third
person to secure a debt, for the payment of which one of
its officers or directors is personally bound, is illegal and
void. Stough v. Ponca Mill €0....veverernnenernneasnennene

A mortgage executed by an insolvent corporation to secure
a debt due from it to one of its officers or directors is illegal
and void. Id.

Subscription for Stock.
Evidence held to sustain a finding for defendant in an ac-
tion on a subscription for stock. Gretna State Bank v.

Grabow ....... Ceseeserassnen

See INJUNCTION, 3.

Counsel. See ATTORNEYS AT LAW.

Counter-Claim. See NEGOTIABLE INSTRUMENTS, 15.

Counties. See DrRAINAGE. TaxarTionN. TRUSTS, 6, 7.

1.

2.

3

7.

Appeal from County Board.
Procedure on appeal from an order of a county board in
passing upon a claim against the county. Box Butte County
v. Noleman..... e e Creeeieecees cheees
Fiscal Year.

The words “fiscal year,” as employed in section 20, chapter
28, Compiled Statutes, mean the fiscal year during which
taxes are collected, and not the year in which they were
levied. State v. Cornell...... ... coiiiriiiiiiiiinninnnns, .
The fiscal year of a county is the calendar year. Id.

Funding Bonds. FElection.

500

547

239

647

Under section 134, article 1, chapter 18, Compiled Statutes,

a majority of all the votes cast at the election is sufficient
for the adoption of a proposition to issue county funding
bonds, where, by their issuance, the amount of the county
indebtedness is not increased, and the rate of interest is re-
duced. Id........e..... eenee e Cereeeniiiiaas

. An instruction which withdrew from a jury the considera-

tion of the necessity of employing brokers to refund county
bonds, because in the contract, for the performance of
which the recovery was sought against the county, its com-
missioners had assumed to determine the existence of such
necessity, held erroneous. Lancaster County v. Green

Funds.

72

99

A county board cannot be compelled to provide, through a

use of the county general fund, for the payment of a war-
rant which, upon its face, requires that payment thereof,
when made, shall be charged to a certain designated difch
fund. Hallv. State...................cvuu.. .. Cereraeiaaas

Powers of County Board.
A county board, in addition to the powers conferred by

280
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Counties—concluded.

statute, has such other powers as are necessary to carry
into effect the powers granted. Lancaster County v. Green. .

The word “necessary’” as applied to implied powers of
county boards means no more than the exercise of such
powers are as reasonably required by the exigencies of each
case as it arises. Id.

Tazation.

. Under township organization a county may assess property

10.

11.

12,

for county purposes and a township may assess it for town-
ship purposes, though the aggregate of the taxes thus as-
sessed exceeds 15 mills on the dollar. Chicago, B. & Q. R.
L T A (€ -

County authorities, except for the special reasons men-
tioned in section 5, article 9, of the constitution, cannot
assess taxes for county purposes in excess of 15 mills on
the dollar. Id.
Treasurer’s Fees.

Chapter 52, Session Laws of 1893, takes from a county the
right to maintain an action against its treasurer to recover
illegal fees retained by him pursuant to a settlement with
the county board, but does not satisfy or vacate a judgment
already obtained against him by the county for the illegal
fees thus retained. Kearney County v. Taylor....... P,

The auditor of public accounts is powerless to draw a war-
rant upon the treasury for commissions due a county treas-
urer upon moneys collected by him for the state and paid
into the treasury, unless a specific appropriation has been
made for that purpose by the legislature. State v. Cornell..

County Board. See CounNTiEs. HIGHWAYS, 2.

County Superintendent. See SCHOOLS AND SCHOOL DISTRICTS.

County Treasurers. See COUNTIES, 11, 12. DamaGEs, 4. Taxa-

TION, 3, 4. TRUSTS, 6, 7.

Courts. i
1. Litigants cannot trifle with the court, but must act with

2,

candor and in good faith. Gilbert v. Marrow................

A judge, to be “interested” within the meaning of section
37, chapter 19, Compiled Statutes, and therefore disqualified,
must be pecuniarily interested, or his interest in the liti-
gation must be such that he will gain or lose something by
the result. Chicayo, B. & Q. R. Co. v. Kellogyg...... erreessaas
A judge who presided at the trial of an action and Ten-
dered judgment therein is not, from that faet, interested
and disqualified, under the statutes (Compiled Statutes,
ch. 19, sec. 37), to hear another suit to vacate such judg-
ment. Id.

56

98

781

542

648

80

138



818 INDEX,

Courts—concluded.
4. A judicial officer acting within his jurisdiction in a judicial
capacity is not liable in damages for his acts. Kelsey wv.
Klabunde :

......................... R I I I AP P SR P

Covenants. See VENDOR AND VENDEE, 2.
Coverture. See HUSBAND AND WIFE.

Creditors’ Bill. See JUDGMENTS, 5. MORTGAGES, 1, 2.

In a suit to subject realty claimed by a wife to payment of
judgments against her husband, where the decree in such
suit was for plaintiff, ascertained the amounts due on the
judgments, and directed the sheriff to sell the realty as
upon execution, it was held that a sale under the decree,
rather than vpon executions, vested title in the purchaser.
Sehott . MAChAMEr.........c.viiuiiiiiiiine i,

Criminal Conversation.
There exist in actions for criminal conversation the same

rights to compromise and the same privilege with regard to
offers to compromise as exist in other actions. Swmith v.

Meyers ........ et e e et i e e
Criminal Law. See CoNTEMPT, IxsTRUCTIONS, 3, 4, 14, 16, 18.
Alibi.
1. Definition of “alibi.” Peyton v. State...........cvvun....

2. The distance of accused from the place of the crime is not
the controlling fact under the defense of alibi. Id.

w
.

Under the defense of alibi accused is entitled to an acquittal
whenever the jury, from a consideration of the evidence,
have a reasonable doubt of his presence at the commission
of the crime, and such doubt may arise from lack of proof
on part of the state or from evidence adduced on behalf
of accused. Id.
Arraignment and Plea.

4. A conviction under an amended information ch‘arging a
felony will not be sustained where the record does not af-
firmatively disclose that the accused was arraigned, and that
he pleaded before trial. Barker v. State...........

5. When it is discovered during the trial on the charge of a
felony that there has been no arraignment and plea, the
court should not proceed with the trial without arraigning
the uccused, entering his plea, and causing the jury to be
resworn and the witnesses to be re-examined. Browning
Do SUTC. e e

6. A judgment of conviction of felony cannot stand where

tltere was no arraigﬁment of, and plea by, the accused be-

fore the trial. [Id.
Burden of Proof.
7. The burden of proof in a criminal action is on the state and
does not shift to defendunt. Daris ¢. State

760

514

188

53

203
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Criminal Law-—concluded.
8. The burden of proof is not on accused to establish an alibi.

10.

11.

12.

13.

14.

15.

Crops.

Peyton v. Statl...vuieeneieniiiieeneennens tessereesanainanan
Evidence. '

. The rule excluding evidence of a crime other than that for

which accused is being tried held applicable to a prosecution
for larceny as bailee. Davis v. State..... isecernetreveenans

There are exceptions to the rule which excludes evidence
of a crime other than that for which accused is being tried.
Id.

Information. Notice of Trial.
In a prosecution for a felony the right of accused to a copy
of the amended information, and one day to prepare for
trial, may be waived. Barker v. State........... erseesanans

Transcript held to show that an information was filed
against accused in the trial court during the term at which
he was required to appear, and that the trial was had upon
an amended information presented at a subsequent term of
court. Id.
Jurisdiction.

The absence of jurisdiction of the district court will not
be presumed, but must affirmatively appear from the face
of the record. Id.

If the court has jurisdiction of the person of the accused
and of the crime charged and does not exceed its lawful
authority in passing sentence, its judgment is not void,
whatever errors may have occurred during the trial. In re

Ream ...oovvivianenes B R
Sentence.
If a single offense is charged in different counts of an in-

formation, and there is a conviction on each count, but one
sentence can be imposed. Barker v. State........vovivennn.

See EXECUTIONS, 21, 22.

Cross-Examination. See WITNESSES, 7-9.

Custom and Usage.

1.

2.

A custom, to be binding, must be lawful and reasonable.
Dern 0. Kellogg «..oovvreiiinisaioseoncecansennns [
A custom unknown to one who drew a draft and sent it

for collection to a bank located in a distant city where
such custom prevailed, held not binding on the drawer. Id.

3. A custom to be negligent lield no defense in an action for

injuries resulting from negligence. Omaha & R. V. R. Co.
0. Crow .......u.. Ceeeeeiaeaanan

Damages. See BANKS AND BANKING, 3. DEATH BY WRONGFUL

1.

Act. EMINENT ‘DoMAIN. INJUNCTION, 3. MASTER AND
SERVANT. REPLEVIN, 6. SALES, 13. STREET RAILWAYS, 3.
A recovery may be had, under a general allegation of dam-

188

178

53

667

53

561

748
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Damages—concluded.
ages, for all injuries which necessarily follow as results of
the act complained of, including permanent effects of such
injuries. City of Harvard v, Stiles. .ovvveeeiereeeeronrseeens. 26

2. Judgment affirmed for $1,200 in favor of one who was in-
jured on a defective sidewalk. Id.

8. Injury to a junior mortgagee’s interest in chattels may be
redressed in an action for damages founded on the facts
showing the wrong and resulting injury. Locke v. Shreck... 475

4. A taxpayer damaged by neglect of a county treasurer who

+ failed to furnish a correct statement of taxes, upon request,
may maintain against the officer an action for the dam-
ages thus sustained. Johnson ¢. Finley....ovvvveinveeeeenes 136

Death by Wrongful Act.
1. Evidence held sufficient to sustain a verdict for plaintiff.

Omaka & R. V. R. C0. 0. Orow.....covvvevunnenn. cererereea.. T48
2. In a petition under Lord Campbell’s Act averments of pe-
cuniary loss held sufficient. Id..... B . £

Deceit. See SaLks, 18, 19.
Declarations. See EVIDENCE, 13,
Decrees. See JUDGMENTS,

Dedication.
Power of a city to change to a particular use land dedicated to
the public for a different purpose. Tukey v. City of Omaha,
. 871, 372, 374
Deeds. See MORTGAGES. VENDOR AND VENDEE, 1.

Deficiency Judgments. See JUDGMENTS, 12.
Delivery. See SALES, 1-7.

Demurrer. See LIMITATION OF ACTIONS, 4.
Deputy Clerk. See CLERK OF COURT.

Descent and Distribution. See REs JUDICATA, 2.
Wife’s rights in homestead after death of the husband. Cooley
v.Jansen ....iiiiiiiiiiin.. D 1

Discretion of Court. See REVIEW, 23. TRIAL,10. VENDOR AND
VENDEE, 6.

Dismissal. See JUDGMENTS, 3. REs JUDICATA, 6. REVIEW, 24, 83,
Ditches. See DRAINAGE.

Docket Entries. See REVIiEW, 77.

Documents. See INSURANCE, 8.

Dormant Judgments. See JUDGMENTS, 13, 14.

Dower.
1. The manner in which dower may be barred by an ante-
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Dower—concluded.
: nuptial arrangement is regulated by statute, and, in the
absence of any contravening equitable considerations, that
method is exclusive. Fellers g. Fellers..oiveeeeviieienanns. .

2. An antenuptial contract whereby each party agreed to
claim no interest in the property of the other after mar-
riage, and by which the proposed husband was required to
make his will in such terms that his intended wife, there-
under, would be entitled to a certain estate in his realty,
held to be an entirety; that the two provisions were inter-
dependent; and that the antenuptial agreement was but an
executory contract, which, in view of the statutory method
of barring dower, is unenforceable. Id.

8. Antenuptial contract, and occu'pancy of dwelling-house as

authorized by will of husband, held not to estop widow from
claiming dower. I@.....cccoiiininiiieieaiinionsncnnscnennes

Draft. See NEGOTIABLE INSTRUMENTS, 1.

Drainage.
Article 1, chapter 89, Compiled Statutes, held to require the
formation of a special ditch fund, which alone is available
for payments for improvements made entirely within a
single county, under the provisions of said article, and that
for the purpose of making such payments moneys can only
be obtained from the county general fund by borrowing as
provided by section 26 of said article. Hell v. State.........

Pue Process of Law. See CONSTITUTIONAL LAw, 3.
Duress. See CONTRACTS, 5. HusSBAND AND WIFE, 9, 10.

Ejectment. See VENDOR AND VENDEE, 4.
Plaintiff cannot rely on the weakness of defendant’s title.
Chicago, B. & Q. R. 00. v. Schalkopf.c.veeveeeereccarenncnnnss

Election of Remedies. See AcCTIONS, 3.

Elections. See COUNTIES, 4. MUNICIPAL CORPORATIONAS, 2, 3.

A married woman who holds lands in fee is a “freeholder”
within the meaning of section 14, chapter 45, Compiled
Statutes, providing that freeholders may petition for an
election to vote bonds for internal improvements. Cum-
mings v. Hyatt ...........u0. 1P .

Eminent Domain. See IRRIGATION.

‘Where land has been appropriated for a public highway, an
instruction which directs the jury to ailow the owner full
compensation for land actually taken and such damages to
the residue of the tract as are equivalent to the diminution
of the value thereof is not unfavorable to him. Howard v.
Board of Supervisors ...........c.ceiiueennn Ceveneneaaes veoes

Equity. See REVIEW, 62. VENDOR AND VENDEE, 6.
3. The test of equity jurisdiction is the absence of an ade-

NEVY

694

700

250

450

35

444
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Equity—concluded.

Error.

quate remedy at law; but an adequate remedy at law {s one
that is as practicable and efficient to the ends of justice
and its prompt administration as the remedy in equity.
Richardson Drug Co. v. Meyer...... [ teseeancannana .e
An action to enforce individual liability of stockholders
of a bank, for corporate debts, is within the equity juris-
diction of the court. German Nai. Bank v. Farmers & Mer-
CRANES BANK « v vvvvnnnerenanrreianeasesssensiosssssassasanses

See REVIEW.

Estates. See MERGER.

Estoppel. See AccounNTIiNG, 1. AcCTIONS, 3. PARTNERSHIP, 5.

‘1

Lol

L

TRIAL, 2.
An estoppel in pais well pleaded presents a question of fact,
which, as such, should be submitted to the jury. Gaylord
v. Nebraska Savings & Exchange Bank........... Cereseasasans

Principal held estopped to deny the authority of an agent.
Continental Building & Loan Ass’n v. Aulgur.......... [

In a suit for $3,000 insurance on the certificate of a fra-
ternal benefit association to a member, defendant cannot
urge that the certificate limits the amount payable to the
proceeds of an assessment of $2 on each member, and that
there is, therefore, a question whether thereby $3,000 could
be realized, there being a statute forbidding such associa-
tion from issuing a certificate of over $1,000 if it has not a
membership of 2,000, Modern Woodman Accident Ass'n v,
Bhryock ....ovevviiiininnn.

. The signers of an injunction bond are estopped in a suit

thereon from asserting as a defense that the injunction
order was broader than the application. Gibson ©. Reed.....

In a suit on a note transferred by indorsement to plaintiffs,
it was held that defendant was not estopped to deny that
plaintiffs were partners. Hoyt v. Kountlze............. creree

Antenuptial contract, and occupancy of dwelling-house as
authorized by will of husband, held not to estop mdow from
claiming dower. Fellers v. Fellers............ trecriensvonase

Where, under a decree foreclosing one of two mortgages
of equal priority given to plaintiff in one transaction and
covering the same lands, the appraisers erroneously de-

ducted from the value of the premises the amount of a°

319

593

104

120

250

309

370

700

judgment as a senior lien, plaintiff, being the purchaser .

at the foreclosure sale, cannot be heard, in a subsequent
action by him to foreclose the other mortgage, to assert
that such judgment was the junior lien. Farmers Loan &
Trust Oo. v. Schwenk...............cc...
Peterborough Sarings Bank v. Pierce.

sesecrerrasetrstrnstrnne

637
721
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Bstoppel—concluded.

Action of county board and ecounty treasurer in accepting
dividend on non-preferred claims against an insolvent bank,
held not to estop the county from asserting its right to have
its claim preferred. State v. Bank of Commerce.....oooeeses 7

Evidence. See CRIMINAL LAw, 3. EXEMPTION, 2, INSURANCE, 4-6,

1.

8, 11. MavrICI0US PROSECUTION. MEecHANICS’ LIENS, 6, 7, 8.
PARTNERSHIP, 2. PRINCIPAL AND AGENT, 1, 5. RaPE. RE-
vIEW, 25-32, 37, 62. SALES, 6. TRIAL, 2.

Books of Account.
Books of account, kept by ome partner and showing his
transactions with the other, to which accounts the other
had access and which he from time to time examined, and
which, after the business ceased, he admitted to be correct,
are admissible on an accounting between them. Morris v.
Haas .cocovven ceeeees eesieeenesaas eeneas eriaersesserene . 579
Books of account are not admissible in evidence unless it
affirmatively appears that there has been a compliance
with the essential requirements of section 346 of the Code
relating to admissibility of such books. Atkins v. Seeley.... 688

. City Ordinances.

. Where a city clerk’s certificate showed that a city ordinance

had not been published for the statutory time, the ordinance
was held inadmissible in evidence without further proof.
Union P. R. Co. v. McNally.....coenerieenns Ceerieneene sesees 112

. The statutory method of proof of the existence of an ordi-

nance of the city of Omaha is not exclusive, but such proof
may be made by common-law methods. Johnson v. Finley.. 733

Common Knowledge.

. That relations of trust and confidence arise and exist be-

tween husband and wife, and that the husband is, with
possibly a few notable exceptions, the dominant, personage,’
are matters of common knowledge and must be admitted.
Stenger Benevolent ASS'n 0. SIENFEr..o.v.vveernenseesneeeens 433

Orimes.

. The rule excluding evidence of a crime other than that for

which accused is being tried held applicable to a prosecution
for larceny as bailee. Davis v. SEuf6. ... ccocerveincrcrcecnes 178

Court Records.

. To support a judgment of a justice of the peace the record

must affirmatively show jurisdiction over the person of de-

fendant. Miller v. Meeker......coovveceecrcionccsanenccoces 452
Damages. Negligence.

In an action against a city by a person who had a hand

injured by falling upon a defective sidewalk, evidence re-

lating to the condition of the arm held properly admitted.

City of Harvard v, Stiles........ eeecstraesninanaes e 26
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Evidence—continued.
9. Evidence of contributory negligence in an action by an in-

10.

11,

12.

13.

14.

15.

16.

17,

18.

Jured employé against a railroad company. Chicago, R. I.
& P. R. Co. v. Cowles. .... Ceteiatettrenieteteeearaons veenen.. 269

Evidence held insufficient to show that a sheriff’s sejzure
of chattels under writs of attachment resulted in injury to
the interest of a junior mortgagee. Locke v. Shreck. ... . eer. 475

Evidence as to damages for failure of a bank to collect
a draft sent to it for collection, where it failed to perform
its duties in good faith, neglected to communicate with
the drawer, and took all the property of drawee to secure
its own claims and those of others. Dern v. Kelloyg........ 561

Declaration and Statements.

Where an accident insurance association introduced evi-
dence of statements of a member with reference to an
accident which had happened to him some hours before the
time of making such statements, it cannot complain because
the same statements, made to other witnesses, were proved
by the adverse party. Modern Woodman Accident Ass'm v.
Shryock .......vue.... Ceeec ettt et e teiteeeeae, vers 250

A declaration, to be competent as res gest@, must be made
at such time and under such circumstances as to raise the
presumption that it is the unpremeditated and spontaneous
explanation of the matter about which it is made. Union
P. R Co.v. BUAOUE. v vvteeeeninieneiiiiininnannnns eereae.. 299

Where the bona fides of a transfer is assailed by creditors
of transferor, his subsequent statements in relation to the
transaction may be admitted on the issue of intent and
to show the reason of his retention of possession of the
property after the conveyance. Armagost v. Rising......... 763

Lease.

Exclusion of lease held not reversible error in an action
to recover a balance due plaintiff for repairing a hotel.
Herzke v, Blake........ [ Creeeres et eessss 465

Motion in Appellate Court.

On motion to quash a bill of exceptions the supreme court
may receive in evidence a certified copy of an affidavit not
included in the record for review. Brownell v. Fuller........ 587

Notice.

Evidence held insufficient to show that a creditor had no#
notice of the relationship of a debtor’s sureties to one an-
other. Merriam v. Miles........ retarerecanen cesriesseescess 86T

Parol.

A promissory note or contract cannot be varied, qualified,
or contradicted by evidence of a prior or contemporaneous
agreement resting in parol. Western Mfg. Co. v. Rogers...... 458
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Evidence—concluded.

19,

Pleadings.
A party’s own pleading in a cause is not substantive evi-
dence in his favor of the facts alleged in the pleading.
Stewart v. Demming. . ...oceeveeerssserestssesnssesesssssncss

Exceptions. See BiLL oF EXCEPTIONS. INSTRUCTIONS, 5, 6. RE-

vIEW, 33.

Executions. See ATTACHMENT. ESTOPPEL, 7. JUDGMENTs, 22.

1.

| od

2

MORTGAGES, 2.
Manner of executing decree in a suit to enforce individual
liability of stockholder, for corporate debts. Van Pelt v.
Gardner ..... eeenn erisesriaeaas eeeraenes cevereaanas

Appraisement.
After property has been sold under a decree, the appraise-
ment can be assailed only for fraud. Jerrett v. Hoover......
Action of appraisers of realty, under an order of sale, in
returning the value of the property, in fixing the amount
of prior liens at a greater sum, and in finding defendants’
interest of mo value, is a sufficient compliance with the

Code (secs. 491a—491¢) requiring the interest of defendants

to be appraised at its real value in money. Id.

Where a sheriff levies on personalty and the debtor files the
inventory required by section.522 of the Code, relating to
exempt property, it is the duty of the officer to call to his
assistance three disinterested freeholders to determine the
cash value of the property. Jolmson v. Bartek..... [

. Where a sheriff seizes personalty claimed to be exempt and

calls two appraisers only, the appraisement made by them
is void, and affords the officer no protection in surrendering
the property to the judgment debtor. Id.
Caveat Emptor.
The doctrine of caveat emptor applies to purchasers of real
estate at execution -sales. Peterborough Savings Bank v.
Pierce vooveeenn. et eteeiererra e Cereeeeraae
Confirmation.
A foreclosure sale will not be set aside merely because the
order of sale was not returned within sixty days of its date.
Jarrett v. Hoover.......evune. Ceeereaeen eveeens Ceieraeens .
Failure of the sheriff to return within sixty days an order
for a mortgage-foreclosure sale is not a valid objection to
confirmation of the sale. Clark & Leonard Invesiment Co. v.
Hamilton ......oooviiienn. terereses ceeeen theererecenanan ves

702

65

87

713

65

95

Questions of computation or elements of findings on which -

a decree foreclosing a mortgage, a mechanic’s lien, or a
contract of sale, is based, will not be reviewed on appeal
from the order confirming the foreclosure sale. Hampton
Lumber Co. v. Van Ness............ Chesiseteaetesasseasareene
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Executions—continued,
10. It is the duty of the district court to confirm a judicial sale

11.

12.

13.
14.

15.

16.

17.
18.
19.

20.

21.

22.

23.

of mortgaged premises only upon being satisfied that the
sale has been made in conformity with law. Penn Mutual
Life Ins. Co. v. Creighton Theatre Building Co....

When the records of the court conclusively show that the
sale was made by an unauthorized person the court may
set such sale aside on its own motion; and this it may do
though the officer’s return does not disclose the irregularity
and is not directly assailed. Id.

Refusal to confirm a sale made pursuant to a decree held
not erroneous, where the court discovered it had no jurisdic-
tion to enter the decree against the party resisting confir-

229

mation. Baldwin v. Burt............. erenanen sereesarsaee. 287

Evidence on application to confirm sale held to justify a
decision sustaining the value fixed by the appraisers. Mur-
phy v. Gunn. ..... .

Where objections to confirmation do not specifically indicate

the irregularities complained of, they will be disregarded
on review. Id,

When it is claimed that the time limited to show cause
against confirmation of a judicial sale is too short, the de-
fendant should apply to the court for additional time and,
if necessary, accompany his application with a proper show-
ing. Id.
Officers Making Sales.

Judicial sales must be conducted by the sherift or other per-
son authorized by the court. Penn Mutual Life Ins. Co. v.
Creighion Theatre Building Co........ Ceveneaes

One who is designated in a decree of foreclosure as a special
master commissioner to make a sale of mortgaged premises
cannot lawfully delegate his authority to another. Id....

Order of Sale.
A decree of foreclosure may be executed without an order
of sale. Jarrett v. Hoover.........cvu...... i eteeneseaanan

An order of sale cannot limit the power conferred by a de-
cree of foreclosure., Id.

670

228

229

65

Section 510 of the Code, fixing the time within which an -

execution shall be made returnable, is not applicable to
orders of sale issued on decrees of foreclosure. Id.
Property Subject to Seizure. Crops.
Growing crops are personalty and subject to seizure under
execution. Sims v. Jones...........iiiiiiiiini
Where land is leased for a share of the crops, the landlord
and tenant are tenants in common of the growing crops,
and the interest of either therein is a leviable one. Id.
Purchaser’s Title. Sherif’s Deed,
In a suit to subject realty claimed by a wife to payment of

769
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Executions—concluded.

24,

judgments against her husband, where the decree in such
suit was for plaintiff, ascertained the amounts due on the
judgments, and directed the sheriff to sell the realty as
upon execution, it was held that a sale under the decree,
rather than upon executions, vested title in the purchaser.
Bchott v. Machamer....... cereaeans

Except when controlled by the registry acts, a purchaser
of realty at execution sale acquires only the interest of the
execution debtor at the time the lien under which it was
sold attached. Peterborough Savings Bank v. Pierce...... ceus

Generally, a sheriff’s deed conveys only the estate which a
quitclaim deed from the execution debtor to the purchaser
would have conveyed had it been made and delivered at the
date when the lien, under which the judicial sale occurred,
attached. Id.

Executors and Administrators. See RES JUDICATA, 2. REVIEW, 76.

1,

2.

The right of an administrator to possession of realty arises
from its being subject to payment of decedent’s debts, and
does not apply to a homestead. Coovley v. Jansen..... eveaee

Method of reviewing proceedings in the administration of
estates. Nebraska Wesleyan University v. Craig. .ccoeeeceeees

Exemption. See EXECUTIONS, 4, 5.

1.

Upon the filing of a proper inventory and affidavit an officer
who attached personalty claimed by defendant to be exempt
should cause it to be appraised. First Nat. Bank of Neligh v.
Lancaster ...ooooviienns. Ceeeee ceraaenens

Where an officer who seized exempt personalty refuses to
call appraisers, one applying for mandamus to enforce the
performance of that duty must allege and prove that after
the seizure and before the sale he filed with the officer, or in
the court from which the process issued, a schedule of-his
entire personal estate, together with a sworn statement that
such schedule is complete and correct and that the claimant
is a resident of the state, the head of a family, and not pos-
sessed of lands, town lots, nor houses exempt as a home-
stead. Id....... RN temeninaieeaeans

Factors and Brokers. See COUNTIES, 5. SALES, 16, VENDOR AND

VENDEE, 4.

False Imprisonment.

A ministerial officer is not liable in an action for false im-
prisonment for the arrest of a person under a warrant regu-
lar on its face and issued by proper authority, where there
was no abuse in the manner of its execution. Kelsey v.
Kilabunde ...... Ceseusesareianeeaanas

False Representations. See SALEs, 18, 19.

See STATUTES, 8.

514

713

33

173

. 467

468

760
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Fees of County Treasurer. See TAXATION, 3, 4.

Fellow-Servants. See MASTER AND SERVANT, 10-185.

Final

Orders. See REVIEW, 34, 35.

Findings. See JUDGMENT, 7.

Fire and Police Commissioners. See MUNICIPAL CORPORATIONS,

6-11.

Foreclosure. See EXECUTIONS, 9. MORTGAGES, 5. VENDOR AND

VEXNDEE, 6.

Forfeiture. See INSURANCE, 3, 4.

Fraternal Benefit Associations. See EsTOPPEL, 3.
Fraud. See SaLEs, 18-20.

Fraudulent Conveyances. See MORTGAGES, 9, 10.

1

2.

6.

Sale held not fraudulent. Richardson Drug Co. v. Meyer..... 319

Intent. Possession of Mortgaged Chattels.
The question of frandulent intent, when a conveyance is
assailed on the ground that it is void as against creditors
of the grantor, is one of fact. Omaha Coal, Coke & Lime Oo.
v. Suess..... ettt e e e e ceeeeas . 379

. The intent with which a mortgagor is permitted to sell

mortgaged goods, where it does not appear on the face of
the mortgage, is a question for the jury. Lepin v. Coon. ... 664
Where the bona fides of a transfer is assailed by creditors of
transferor, his subsequent statements in relation to the
transaction may be received in evidence on the issue of in-
tent and to show the reason of his retention of possession
of the property after the conveyance. Armagost v. Rising.. 763

. A chattel mortgage providing that mortgagor may remain

in possession and “sell any of the stock in trade in the regu-
lar course of business,” but containing no provision for ap-
plying the proceeds to payment of the mortgage debt, held
fraudulent as to mortgagor’s creditors. Buckstaff Bros. Mfg.
00, 0. SAYAEr. oot i 540
Where mortgagor remains in possession and sells mortgaged
goods in the usual course of business pursuant to an agree-
ment to apply the proceeds upon the debt secured. the
court should not pronounce the transaction fraudulent as
8 matter of law, and in such a case it is prejudicial error to
withdraw from the jury the question of fraud. Lepin v,
Coon ..oovvvvnvnnnnnn.. Ceeeteerairieeneinaaaa teteriniiaaa... 664

Transfers to Relatives.
Where a chattel mortgage securing to a relative of mort-
gagor the latter’s matured debt, and depriving his other
creditors of their just dues, is assailed as fraudulent, per-
sons claiming rights under the mortgage must establish
the bona fides of the transaction. Heffley v. Hunger.......... 176
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8. When the effect of a conveyance from one relative to an-
other is to deprive the vendor’s creditors of their just dues,
the transaction will be closely scrutinized. Schott v. Mach-
amer .......... Cerreaeaas e ieenai e, ..

9. In a suit between a wife and a creditor of her husband
concerning property transferred to her by him after he con-
tracted the debt the burden of proof is on the wife to es-
tablish the bona fides of the transfer of the property to her.
Id.

Garnishment. See JUSTICE OF THE PEACE, 7.
After judgment proceedings in garnishment are reviewable
by petition in error and not by appeal. Diron Nat. Bunk ».
Omaha Nat. Bank.o..o.oooeieaenna., [ et ..

Guaranty.
1. The liability of a guarantor must be found in the language
of his agreement or it will not exist. MeCormick Harvesting
Machine Co. v. Regier....covveevnnanes PR ererereaenna

2. A guarantor is entitled to stand upon the letter of his con-
tract, and his guaranty is not to be extended by a strained
construction or an unnecessary implication from the lan-
guage used. Id.

3. Evidence held to sustain a finding that goods delivered by
. plaintiff to its agent were not furnished under defendant’s
guaranty. Id.

Habeas Corpus.

Mere errors or irregularities in the proceedings or judg-
ment of a court in a criminal case will not be examined or
inquired into on an application for a writ of habeas corpus.
Inre Ream....... e it ecsescsactnaresie0ntaasensananes

Highways. See EMINENT DoMAIN.
1. Instruction relating to the duty of a railroad company to
give highway signals lield not erroneous. Urion P. R. Co.
v, Elliott...... Cesesennaaaes Ce e rrresatettaectasiataterainnns

2. The propriety or nece551ty of opening and working a sec-
tion-line road is committed to the discretion of the county
board, and its decision is not subject to review. Howard v.
Board of Supervisors......eeeeesiiiirenerisiissienns

Home for the Friendless. See MANDAMUS, 1.

Homestead. See STATUTES, 13.
1. Wife’s rights in homestead after death of the husband.
Cooley v. Jansen. ......ccovev.ns feeascas e et e

2. Under the homestead law of 1867 a judgment is a lien on
the homestead, but such lien cannot be enforced by execu-
tion so long as the premises are owned and occupied by the
judgment debtor. Horbach v. Smiley.....oovvevvvnnin.n. cens

514

796

528

667

304

443
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Homestead—concluded.

3.

The homestead law in force when the debt was created is
applicable to proceedings to enforce the judgment rendered
thereon. Id.

. The existing homestead act exempts from forced sale upon

execution or attachment a homestead not exceeding in value
$2,000, and a judgment while the premises are impressed
with the homestead character is not a lien thereon, even
after their sale and abandonment by the debtor, Id.

- A judgment is not a lien on lands occupied as a homestead,

where the debtor’s interest therein does not exceed $2,000.

Husband and Wife. See CRIMINAL CONVERSATION. FRAUDULENT

1.

4

b

CONVEYANCES, 9.
Perjury.
A married woman may be subject to the penalties of per-
jury, though testifying in presence of her husband. Smith

v, Meyers
Homestead.

Wife’s rights in homestead after death of the husband.

Cooley v. Jansen....... eeiiaa. eeann

Contracts of Married Women.
The common-law disability of a married woman to make
contracts is in force, except as abrogated by statute.
Stenger Benevolent Ass'n v. Stenger........ vt aracaenea..

Whether a contract of a married woman was made with
reference to her separate estate is a question of fact. Id.

A married woman may make contracts only in reference to
her separate property, trade, or business, or upon the faith
and credit thereof and with the intent on her part to charge
her separate estate. Id.

Where coverture is pleaded as a defense and admitted or
proved in a suit on a note executed by a wife and delivered
to her husband, the burden is on plaintiff to show that the
note was made with reference to, and upon the credit of,
her separate property, and with the intent to bind the same.
Id.

In a suit to enforce the contract of a married woman who
establishes coverture the burden is on plaintiff to show that
the contract was made with intent to bind her separate
property. First Nat. Bank of Sutton v. Grosshans. .......... .

In a suit to enforce a liability against a married woman,
evidence held insufficient to show a contract effective in re-
lation to her separate property. Id.

Undue Influence.

. Where coverture and undue influence are interposed as de-

fenses in a suit to enforce the wife's contract with her hus-

657

33

427

78
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Husband and Wife—concluded.

band, the burden is on plaintiff to establish that no unfair
advantage was taken or undue influence exercised by the
husband. Stenger Benevolent Ass’n v. Stenger.......cvevees

That relations of trust and confidence arise and exist be-
tween husband and wife, and that the husband is, with pos-
sibly a few notable exceptions, the dominant personage,
are matters of common knowledge and must be admitted.

Id. oiveieene e Cieeereisesertesaetiisaavennae

Implied Powers. ‘See COUNTIES, 8.

Impounding Animals. See ANIMALS, 2.

-Indictment and Information. See CoNTEMPT, 1-3. CRIMINAL

Law, 15.

Indorsements. See NEGOTIABLE INSTRUMENTS, 5-11.

Injunction. See JUDGMENT, 8.

1

.

An order dissolving an injunction and dismissing the pro—
ceeding is generally an adjudication that the injunction
ought not to have been granted. @ibson v. Reed.......c.....

. The signers of an injunction bond are estopped in a suit

thereon from asserting as a defense that the injunction
order was broader than the application therefor. Id.

In a suit on an injunction bond given to procure an order
restraining one from enforcing his judgment, he may re-
cover all damages which he sustained by reason of the
wrongful issuance of such order; and all reasonable and
necessary counsel fees, expenses, and costs paid by him,
or for which he became liable, by reason of the injunction,
and depreciation in the value of property upon which the
judgment was a lien during the time the injunction was
in force, are elements of damage. Id.

A resident taxpayer, showing no private interest, may main-
tain a suit to restrain the governing body of a municipality
from an illegal disposition of the public money, or the
illegal creation of a debt which must be paid by taxation.
Tukey v. CHY Of OMARG. . veeiriernsesiaronsirranrasasesansas

One who pollutes and renders unfit for use the waters of a
running stream, or one who thus creates a nuisance, may
be enjoined from committing such acts, at the suit of a
person injured thereby. Abrahem v. Gity of Fremont......

Insolvency. See CORPORATIONS, 2-16. 'TRUSTS.

Instructions. See COUNTIES, 5 FRAUDULENT CONVEYANCES, 6.

1.

RAILROAD COMPANIES, 2. STREET RAILWATS, 5.

Where, on the trial, the defendant admits on the record full
liability on a cause of action set forth in the petition, it is
error to refuse an instruction tendered to find for plaintiff
as to such cause of action. Western Mfg. Co. v. Rogers......

428
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370
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Instructions—continued.

2.

3.

;“,

10.

11

12.

13.

14.

15.

Instructions disregarded in the brief of plaintiff n error
will not be reviewed. Herzke v. Blake.....oouovusenennnnn.. 465
Alibi.

It is improper to instruct a jury that under the defense of
alibi it must appear that the distance was so great as to pre~
clude the possibility that accused could have been at the
scene of the crime. Peyton v. State......ouuueunn.. sesessss 188

- An instruction that the burden of proof is on accused to

establish an alibi is erroneous. Id.
Ambiguity.

. Instruction relating to the measure of damages caused by
trespassing animals held erroneous for ambiguity. Stewart
O DEMming. coovveevnnininnnnenan.s Cereeniaas tecenaans cieess T
Eridence.

. Where a fact is established by uncontroverted evidence,

it is not reversible error for the trial court to so treat it
in the instructions. Wurdeman v. Schultz..... [ 404

It is error to give to the jury an instruction assuming the
existence of material facts unsupported by the evidence.
Chicago, B, & Q. R. Co. v. Schalkopf....ccovveenn.. vereseraes. 448
Exceptions.
Exceptions to rulings in giving and in refusing instructions
came too late when noted two days after the rulings were
made. 8mith v. Kennard............ccovvuuve.... R %
The action of a district court in giving or in refusing in-
structions must be excepted to at the time or the exception
will be unavailing. Id.
Harmless Error.

In an action by a station agent against a railroad company

for injuries resulting from a defective brake, instructions
held erroneous but not prejudicial. Chicago, B. & Q. R.

Co. v. Kellogg...uvvnenensunaieiiannnninn, caeetsisiesenaiees, 129
Where the verdict returned by the jury is the omly one
authorized, by the pleadings and proof, the giving of an
erroneous instruction is not prejudicial error. Locke v.
Shreck ooviiviviinnnnn. reeetieaaa Ceeeeeaas e cee.. 472
In a suit to recover life insurance instructions held not
prejudicially erroneous. Union Life Ins. Co. v. Haman. ...... 600
Statement of a fact in issue held not prejudicial error.
Heffley v. Bunger....o..ooouu...... fereesetenteniaanan cevenss TT6

Larceny.
Criticism of instructions in a prosecution for larceny as
bailee. Davis v. State............. feetreteeeiaiieaea, veree.. 178
Negligence.
Definition of ordinary care. Omaha & R. V. R. Co. ». Crow.. 748
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16.

17.

18.

19.

20.

Insurance.

1.

5.

Reasonable Doubdt.
Instruction defining a reasonable doubt. Maaxfield v. Slate,
Repetitions.
A cause will not be reversed for the refusal of a proper
jnstruction where an instruction fully as favorable to the
complaining party covering the same point has been given
by the court on its own motion. Howard v. Bourd of Super-

Reauests.

Mere non-direction by the trial judge affords no ground for,

the reversal of a criminal cause, unless a proper instruction
has been tendered and refused. MNaxficld v. State..........

Violation by Jury.

44

444

Where the jury clearly violates the duty to find a verdict .

according to the law as given in the instructions of the
court, the verdict should be set aside. Standiford v. Green..

A verdict rendered in plain disregard of instructions is con-
trary to law, but the judgment will not for that reason be
reversed when the instructions were erroneous and the ver-
dict the only one which could properly be returned under
the evidence. Dern v. Kellogy........... eteseanaes eeenees

Accident. Applications.

Statements in an application for insurance will not be con-
strued as warranties unless the provisions of the applica-
tion and policy taken together leave no room for any other
construction. Modern Woodman Accident Ass’n v. Shryock. ..

Cause of Death.

. Whether accident or disease caused the death of one in-

sured against accident is a question for the jury unless the
proofs are such that, by them, all reasonable men in the
fair exercise of their judgment would be brought to adopt
the same conclusion. Id.

Life. Payment of Premium. Forfeiture.

. Waiver of forfeiture for assured’s failure to pay the pre-

mium at the time and place specified may be inferred from
the acts, declarations, or conduct of officers or agents of
assurer. Hartford Life & Annuity Ins. Co. v. Eastman........

. Provisions for forfeiture of life insurance upon assured’s

failure to pay the premium at the time and place specified
may be waived by the company. Id.

By habitually accepting good checks in lieu of cash an as-
surer wajves a provision in a life-insurance policy requiring
payment of assessments to be made in cash at assurer’s
office in a distant state. Id.

. Conduct of assurer in inviting patrons to use the mails for

57
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90
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Insurance—continued.

10.

11

12.

13.

14.

15.

transmitting premiums and in giving directions in relation
thereto will warrant an inference that it intended to accept
as payment funds thus sent in time to reach its office on or
before maturity of the premiums. Id. '

. Question whether credit for the first premium had been

given leld within the issues. and a proper one to submit
to the jury. Union Life Ins. Co. v. Haman..................

. In a suit to recover life insurance where evidence tended to

show that the policy was a decoy to be used only in pro-
curing risks, and that the first premium had not been paid,
rulings held not erroneous in admitting in evidence the
policy, a premium receipt, and a statement that assurer’s
agent received a revolver from assured. Id.

. A credit given by assurer for payment of the first pre-

mium validates a policy making the payment necessary to
its validity. Id.

Instructions held not prejudicially erroneous in a suit for
life insdrance where assurer alleged that the policy was
a decoy to be used only in procuring risks, and that the
first premium had not been paid, plaintiff contending that
the policy became effective and alleging payment of pre-
mivm. Id.

Evidence held sufficient to sustain a verdict for plaintiff for
life insurance in a suit where assurer alleged that the
policy was a decoy to be used only in procuring risks, and
that the first premium had not been paid, plaintiff contend-
ing that the policy became effective and alleging payment
of the premium. Id.

Evidence held sufficient to sustain a finding that the gen-
eral manager of a life insurance company extended credit
for payment of the first premium. Id.

Fire. Additional Insurance.
In a suit for fire insurance evidence held not to support
insurer’s contention that insured procured additional insur-
ance in violation of the policy, but to sustain a finding that
no additional insurance had been placed on the property.
Home Fire Ins. Co. v. Deetsc...........ooiivuvnninns Ceerecann
Breach of Contract.
Where, in an action on a policy of fire insurance, the jury
finds that certain facts are established by the evidence, it
then becomes a question of law for the court to decide
whether or not the facts so established warrant a conclu-
sion that a condition of the policy was not violated.. Home
Fire Tng. Co. t. PeYSOI. ..ottt ittt
Classification of Property.

A fire insurar.ce policy wheh clacsifies the property insured
and Jimits the amount of insurance on each class is divisible,

599

620

495
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16.

17.

18.

19.

20.

21.

22.

23.

24.

25.

26.

27.

and may be valid as to one class and voidl as to another.
Johansen v. Home Fire Igs. Co.....ovvvvvenrieenans eeeniean
Incumbrances.

An insured who mortgaged his chattels in violation of the
policy may recover for a loss occurring after he discharged
the mortgage. Id.

Action of insured held to render a policy void where he
changed and increased incumbrances on the insured prop-

548

erty in violation of a provision that “the policy should be-

come void if the property should be sold, transferred, or
incumbered.” Id......cceiveveniciinciiiisneronanns PPN

‘Where the evidence in an action on a policy tended to show

that release of a mortgage on the insured chattels had
been expressed by parol before the fire, an instruction to
the jury to find for insurer as to such property because of &
provision in the policy vendering it void if the property be-
came incumbered, held erroneous. Id.

Direction to jury to find for defendant in an action on a fire
insurance policy, held erroneous. Id.

Limitation of Actions.
A provision in a policy limiting the time for bringing suit
thereon to a period different from that fixed by statute is
against public policy and not enforceable. Miller v. State..

Where an insurer, either before suit or by answer in an ac-
tion, denies that the policy was'in force when the loss oe-
curred, it cannot avail itself of a provision in the policy that
no action shall be brought until sixty days after receipt of
proofs of loss and adjustment. Omaha Pire Ins. Co. v. Hil-
debrand ...coeeveniiiiiiiiiiiiiiiieiaae. esiesstenaaans
Proofs of Loss.

An insurer may waive the provision of a policy requiring
insured to furnish proofs of loss. Id.

By denying liability for a loss insurer may waive proofs
of loss before institution of a suit. Id.

By interposing to an action for a loss the defense that the
policy was not in force at the time of the fire the insurer
may waive proofs of loss. Id.
Occupancy.

“Unoccupied,” as used in a policy of fire insurance, should
be given a fair and reasonable construction, such as was
contemplated by the parties when the contract was made.
Home Fire Ins. Co. v. Peyson......c..... Ceresessietes e anaes
Evidence held to warrant a finding that the insured prem-
jses did not become unoccupied within the meaning of the
policy. Id. '

Where a tenant removed only a portion of his furniture

549

121

306

49%
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Insurance—concluded,
from an insured tenement house before it was destroyed by
fire, a finding adverse to insurer’s contention that at the
time of the loss the house was unoccupied, in violation of
the policy, will not be disturbed as being without sufficient
evidence to sustain it. Omaha Fire Ins. Oo. v. Sinnott......

Return of Premium.
An insured whose policy was rightfully canceled because of
his violation of a provision against additional insurance can-
not maintain an action against insurer for the unearned
premium, Farmers Mutual Ins. Co. v. Home Fire Ins. Co....
29. Section 42, chapter 43, Compiled Statutes, providing for can-
cellation of policies upon request of insured, and for return
of unearned premiums, applies only to a policy in force,

28

523

740

and has no reference to a contract which has ceased to exist -

because of insured’s violation thereof. Id.

Interest. See MORTGAGES, 5.

Where a judgment debtor, to procure an extension of time for
payment, agreed to pay lienor interest in addition to the
rate fixed by the original contract, it was held that the addi-
tional interest was payable with the principal, and that the
statute of limitations did not begin to run against the addi-
tional interest until the principal was paid. Greemwood v.
Fenton ....ovvevvennnnnn, Cesieenaes

Internal Improvements. See ELECTIONS.
Intervention. See MANDAMUS, 6,

Irrigation.

1. The use of water for the purpose of irrigation is a publie
use within the import of the constitution. Cummings v.
Hyatt . .ovvvieeneiinnsennaanns Ceiiireearaas terststsecsrinans

2. The nature of irrigation is such as to make it a subject of
legislative control and to warrant the legislature in desig-
nating irrigation ditches or canals “works of internal im-
provement.” Id.

Joinder of Causes of Action. See MaNDaAMUS, 3.
Journal Entry. See REVIEw, 44-46,

Judges. See COURTS.
A judge at chambers possesses no jurisdiction to vacate or
modify orders or judgments of the district court. Kime
L
Judgments. See CRIMINAL Law, 15. HOMESTEAD, 2-5. INJUNC-
TION, 3. INTEREST. JUSTICE OF THE PEACE, 5. MoRrT-
GAGES, 1, 2, 11, 15. REs JubpicaTA. REVIEw, 34, 35,

STATUTES, 8.

1. After an appeal perfected, an amendment of the record

573

476
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Judgments—continued. .
of the judgment appealed from to show certain facts and a
subsequent amendment whereby such facts were eliminated
from the record, held to have accomplished nothing by way
of amendment. Andresen v. Carson.......ccoceensoncesn..oo 678

#. Where the record of a judgment, at the time of an appeal
taken therefrom, recited that it had been rendered upon
the consideration of agreement of parties, the appeal
was unavailing and, on motion of appellee, was properly
dismissed. Id.

8. The mere fact that in a journal entry a motion sustained
was described as “a-motion to dismiss an appeal because not
taken in time,” held not sufficient to prevent the appellate

f court from considering whether or not the ruling on said
motion was proper, in view of grounds urged therein, but
not recited in said journal entry. Id.
Deficiency.

4. Evidence held insufficient to sustain a deficiency judgment
entered against the purchaser of mortgaged property on
the theory that he assumed payment of the mortgage.
Mendelssohn v, Christie........cvviiiiiieneenneans teeesses... 684

Efrect of Repeal of Statute.

8. A judgment against stockholders for a liability arising
under section 136, chapter 11, General Statutes 1873, ren-
dered after the repeal of that statute, is erroneous but not
void; and the repeal of the statute before judgment is no
defense to a creditors’ bill to enforce the judgment. Omaeha
Coal, Coke & Lime Co. v. Suess..... B R - 1 £

Form.

6. Form of decree in a suit to enforce individual liability of
stockholders, for corporate debts. Van Pelt v. Gardaer.... 702

7. A judgment otherwise joint in form is not rendered several
by a finding as to which of defendants is the principal
debtor, and which are sureties. Farney v. Hamilton County.. 797

Injunction.
8. A court of equity will not enjoin the enforcement of a judg-
ment of a justice of the peace where it appears that a plain
and adequate remedy existed at law. Mayer v. Nelson...... 433

Jurisdiction.

9. Refusal to confirm a sale made pursuant to a decree held
not erroneous where the court discovered it had no juris-
diction to enter the decree against the party resisting con-
firmation. Baldwin v. Burt.................ooiiii P 287

10, To support a judgment of a justice of the peace the record
¢ must affirmatively show jurisdiction over the person of de-
-fendant. Miller v. Mecker...... e erieveans. 452

11. The validity of a judgment or order does not depend on the
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12.

13.

14.

15.

16.

17.

18.

19.

20,

21.

reason for the action of the court, but upon lawful au-
thority to hear and determine the matter before the court.
In re Ream..... Cereeiererieteaes Crieesitenersenserrassee

Lien. Homestead.
The general lien of a deficiency judgment rendered not by
confession and at a term subsequent to the commencement
of the foreclosure suit in which such judgment was ren-
dered is superior to a mortgage or conveyance of the debt-
or’s land executed after the commencement of that term,
but betore the actual rendition of the judgment. Hoag-
land v. Green............. Cereereraeans e,

A dormant judgment is not a lien upon the lands of the
judgment debtor. Horbach v. Smiley......coovnverieaen. . .

164

217

A judgment revived is a lien from the date of the order

of revivor. Id.

Under the present homestead law a judgment is a lien
merely on the debtor’s interest in lands occupied as a home-
stead in excess of $2,000. Id.

A judgment is not a lien on lands occupied as a homestead,
where the debtor’s interest therein does not exceed $2,000.
Farmers Loan & Trust Co. v. SCRWENE. .oueveeerneennnnn. ceee
Pleadings.
Section 440 of the Code of Civil Procedure requires judg-
ment to be rendered in favor of the party entitled thereto
by the pleadings, notwithstanding a verdict has been re-
turned against him. Stewart v. American Exchange Nat.
Bank ............... Ceererereeraeaes

Procecdings to Vacate.
A party seeking to vacate a judgment after the term at
which it was rendered must allege and prove that he has a
valid cause of action or defense, and, to entitle him to relief,
the court must adjudge that such cause of action or defense
is prima facie valid. Gilbert v. Marrow. ................ P

The power of a district court to vacate or modify its own
judgments after the term at which they were rendered is
limited to the grounds enumerated in section 602 of the
Code. Hampton. Lumber Co. v. Van NeSS.......vuunn. RN

Where a defendant against whom judgment has been irregu-
larly entered moves for a vacation thereof under sections
602-611 of the Code, he must show that he has a defense to
the action, but it need not be a complete and perfect de-
fense to plaintiff’s entire claim, a defense to any substan-
tial part of it being sufficient to entitle defendant to relief.
Kime v. Fenner..........ccovvuuvieniiiiiniilonann.. e '

Where a petition seeking the vacation of a judgment irregu-
Jarly entered against a defendant has an answer attached

657

461

185
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Judgments—concluded.
thereto presenting several defenses to the plaintiff’s cause
of action, the court cannot strike out such answer on the
ground that ail the defenses pleaded are not available, and
then dismiss the proceeding because the defendant’s peti-
tion does not exhibit a defense to the action. Id.
Proceeds of Execution.

22. Firm creditors holding a judgment against a firm, feld not
entitled to proceeds of firm assets sold on execution, where
the proceeds were claimed under an execution on a former
judgment rendered against the firm in a suit on a note not
given with reference to firm business, but to which one
partner had signed the firm name without authority from
the other partner. Werner v. Iler......

Service of Summons.

23. A party who did not appear in an action, but against whom
judgment was rendered, may show in a proper proceeding,
either as a cause of action or a defense, that recitals of the
record that he was served with process were false. Eayrs
v. Nason.....coeven O R TR

24. A judgment against defendant is not void but erroneous
and subject to reversal on review, where the summons was
served upon him while he was in attendance upon court
as a witness and, for that reason, exempt from service of
process. Mayer v. NCISOW. c v v vasnentasanonns

Judicial Sales. See EsToPPEL, 7. EXECUTIONS.

Jurisdiction. See APPEARANCE. CoONTEMPT, 1.  CRIMINAL LaAw,
13, 14. IEqurry. JUDGES. JUSTICE OF THE PEACE, 4.
NUISANCE. REVIEW, 47-52.

Jury. See INsTRUCTIONS, 19, 20.

Justice of the Peace. See JUDGMENT, 8. REs JUDICATA, 6.

1. The district court upon the trial of an appeal from a justice
of the peace is without jurisdiction to render against the
sureties on the appeal bond the same judgment it enters
against appellant. Drummond Carriage Co. v. Mills........

2. When an action is properly brought before a justice of the
peace of one county summons may issue to any other
county to bring in other parties defendant. Miller v. Mecker,

3. Tn a personal action service of summons in a county where
a suit is brought upon a nominal defendant merely, who
has no substantial interest in the subject of the suit ad-
verse to the plaintiff, does not confer authority upon the
court to issue a summons to another county for a real de-
fendant. Id.

4. The jurisdiction of a justice’s court is inferior and limited,
and to support a judgment of that court the record must

839
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Justice of the Peace—concluded.

7

affirmatively show jurisdiction over the person of defend-
ant. Id.

. In an error proceeding to reverse a judgment by default

rendered against defendant by a justice of the peace, preju-
dicial error will not be presumed from an indorsement on
the summons {hat, upon defanlt, judgment would be ren-
dered for a certain sum with interest. where the summons
recited that interest was claimed at ten per cent, this rate
with the principal justifying a judgment in excess of that
rendered. MeKilhen v, H@rris......o.covueuuunn... eeees ... 520
In an error proceeding it will not be assumed that no bill
of particulars had been filed with a justice of the peace
before he rendered the judgment assailed, where, before
judgment, no such question was raised. Td.

A justice of the peace has jurisdiction to issue a warrant
for the arrest of a garnishee who, having been summoned,
refuses to appear and answer; and the failure to tender the
garnishee his fee, if such failure excuses his failure to ap-
pear, is merely a defense to the contempt proceedings and
does not render the issuing of the warrant void, or the jus-
tice civilly liable for having issued it. Kelsey v. Klabunde. . . 760

Where a justice of the peace has no jurisdiction of the sub-
ject-matter of an action the district court cannot acquire
jurisdiction by appeal. Jacobson v. Lynfe.......oveu...... ... 794

Laches. See BrLL oF ExcEpTIONS, 3. NEW TRIAL, 1. REvVIEW, 50,

Land Contracts. See VENDOR AND VENDEE, 6.

Landlord and Tenant. See PARTY WALLS, 2.
1. Evidence in an action for rent held insufficient to sustain

a finding for defendant. Bencdict v. Citizens Bank of Platts-
mouth ........ St et iittirteteeertesiareeaaaan cereeersaaees 113

2. Exclusion of lease held not reversible error in an action to

recover a balarice due plaintiff for repairing a hotel. Herzke
v. Blake................ D 465

8. Where land is leased for a share of the crops, the landlord

and tenant are tenants in common of the growing crops,
and the interest of either may be seized on execution.
BUMS 0. JONES. . veeeeirisiiiiriirenieiiereeeeenannnnn, 769

Larceny.

1. In a prosecution for larceny by a bailee the gravamen of

the charge is the felonious conversion, and the intent may
be shown to have been entertained as of the time of the
reception of the possession of the property or to have
arisen during the continuance of such possession. Davis
0. State.......... Ceeeereanaan, reeeean. IEETTERIIFP I |« 4

. Criticism of instructions in a prosecution for larceny as

bailee, Id............«...........~........................... 178
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Leading Questions. See WITNESSES.

Liens.

See ANIMALS, 2. BAmLMENT, 2-5. CHATTEL MORTGAGES.
JUDGMENTS. MORTGAGES. SUBROGATION. TaAxaTioN, 7.
TrusTs, 6, 7.

YLife Insurance. See INSURANCE, 3-12.

Limitation of Actions. See ADVERSE POSSESSION. INSURANCE, 21.

1.

6.

1.

Where a statute confers a right of action not existing at
common law, and limits the duration of that right, such
limitation relates not only to the remedy, but extinguishes
the right. Goodwin v. Cunningham............cooviiniees ..

A provision in a contract limiting the time for bringing suit
thereon to a period different from that fixed by statute is
agdinst public policy and not enforceable. Miller v. State
IS, 00.ceveenineneencnaoneccuonane o reieaarer ey

When it is not apparent from the face of a pleading that the
action or defense is barred by the statute of limitations,
then the bar must be raised by plea or it will be deemed
waived. Eayrs v. Nason, . coceveiienaaissesancsiioenscannoons

When a pleading discloses upon its face that the action or
defense is barred by the statute of limitations, then such
bar may be raised by objection that the pleading does not
state a cause of action or defense. Id.

In an action to quiet title the statute of limitations does not
begin to run in favor of the defendant until some assertion
of ownership or claim to the premises is made by him. Id,

So far as a petition to quiet title by cancellation of a sher-
iff’s deed disclosed, held that plaintiff’s cause of action ac-
crued at the date the suit was brought. Id.

Where an original petition to foreclose tax liens was de-
fective in omitting averments of levy and assessment, the
filing of an amended petition supplying such averments held
not to be the commencement of the action in such a sense
as, meanwhile, to permit the running of the statute of lim-
itations. Merrill v. Wright. ..o vsevereersfasessvescnsessens

Where a judgment debtor, to procure an extension of time
for payment, agreed to pay lienor interest in addition to
the rate fixed by the original contract, it was held that the
additional interest was payable with the principal, and that
the statute of limitations did not begin to run against the
additional interest until the principal was paid. Greenwood
v, Fenton.......cooevvvnnnvnnn cereecsanes Cheeenesisreniioans

A cause of action against stockholders of a corporation,
by a creditor, to subject their unpaid stock subscriptions to
the payment of his debt, accrues when the exact amount
justly due the creditors from the corporation has been as-
certained and the corporate property exhausted, and is

, barred in four years thereafter. Van Pelt v. Gardner.......

12

121

143
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INDEX.

Lis Pendens. See VENDOR AND VENDEE, 1.

Lord Campbell’s Act. See DEATH BY WRONGFUL ACT,

Malicious Prosecution.
1. To sustain a judgment for plaintiff in an action for mali-

cious prosecution he must show by a preponderance of evi-
dence that such prosecution has been determined: that de-
fendant had no reasonable or probable cause for believing
plaintiff guilty of the offense charged; and that in institut-
ing and carrying on the prosecution defendant was actuated
by malice. Hagelund v. Murphy..........cccu.n... vereeens. D45

. Evidence leld to sustain the action of the district court in

taking the case from the jury and in dismissing plaintiff’s
action. Id.

Mandamus.

1.

Mandamus to compel the superintendent appointed by the
society of the home for the friendless to surrender posses-
sion of the home, denied. State v. Williams.............. .. 154

. In an application for a writ of mandamus the court will not

try the title or right of possession to real or personal prop-
erty, and by allowing the writ make it subserve the purpose
of a writ of ejectment or replevin. Id.

. In a single proceeding several writs of mandamus, directed

to different respondents, requiring the performance of dif-
ferent acts, cannot be granted. Stute v. Cornell.......... .. 158

. A county board cannot be compelled to provide, through a

use of the county general fund, for the payment of a war-
rant which, upon its face, requires that payment thereof,
when made, shall be charged to a certain designated ditch
fund. Hall v. State..... tecereanaae Cecseicasratetaniitann,, . 280

. When mandamus is the appropriate remedy the writ is is-

sued on relation of a private suitor. First Nat. Bunk of
Neligh v. Lancaster........... PN teterecetestinotanan .. 467

. Where an officer who attached exempt personalty refuses to

call appraisers after the proper inventory and affidavit have
been filed, he may be directed by mandamus to perform
that duty; and, pending the application for the writ, the
attaching creditor may intervene and resist the application,
but cannot put in issue the correctness of the inventory or
the truth of the affidavit. Id..... eeeriananas tetenisesee.. 468

. Mandamus will not issue to compel the auditor to issue a

warrant for a claim which he has disallowed, there being
an adequate remedy by appeal. State v. Cornell............ 158

. The auditor of public accounts will not be compelled to

issue a warrant on the state treasury for payment of money,
unless he has been authorized to do so by legislative appro-
priation. Jd.....icieiiiiieiiieiiiiiiiiiiiiitiineiian, cese.. 656
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Market House. See MUNICIPAL CORPORATIONS, 3.

Married Women. See HUSBAND aND WIFE.

A married woman who holds lands in fee may sign a petition
for an election to vote bonds for internal improvements
where the statute provides that such a petition must be
signed by freeholders. Cummings v. Hyatt...ooooiennunns .e

Marshaling Liens. See MORTGAGES, 12, 13.

Master and Servant. See CARRIERs, 2.
Appliances. Repairs. Injury to Servant.

1. In a suit against a railroad company for injuries resulting
from a defective brake, that it became out of repair a short
time before the accident, and that the company had no
knowledge of the defect and could not by exercising ordi-
nary care have discovered it before the accident, are matters
of defense. Chicago, B. & Q. R. Co. v. Kellugy...... eranens

2. In a suit by a station agent of a railroad company against
it for injuries he had sustained while attempting to set a
defective brake, the petition does not fail to state a cause
of action because it does not aver that the company knew
of the defective condition of the brake, or that the brake
had been out of repair for such a length of time that the
company, by the exercise of ordinary care, could have dis-
covered the defect. Id.

8. Tt is the duty of a master to furnish the servant tools and
appliances reasonably safe and fit for the purposes for
which they are designed; and if the master neglects to do
this, and the servant is injured without fault on his part,
the defect in the instrument or appliance not being obvious,
the master is liable. Id.............. ..t tieeierereriinens

127

128

4. Where it is the duty of a station agent to set car-brakes -

but not to inspect them, he has the right to presume that
the brakes are in proper condition and reasonably fit for the
purposes for which they were designed. Id.

5. If a car inspector, whose duty it is to keep the brakes in
repair. neglects that duty, and his co-servant, for instance
a station agent, is injured by that neglect, the railway com-
pany is liable for such injury. Id.

6. In an action by a station agent against & railroad company
for injuries resulting from a defective brake, instructions
held erroneous but not prejudicial. Id......... Cherseaeeeas

Negligence.

7. In a suit by an injured employé against a railroad company,
evidence held to disclose contributory negligence requiring
the reversal of a judgment in favor of plaintiff. Chicago,
R.I & P. R.Co. V. O0WI8. e vvveernenaseeroinieeaienneenans

8. Evidence held to sustain a finding that negligence of a rail-
road company was the proximate cause of injury to an em-

129

269
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Master and Servant—concluded.

10.

11.

12.

13

14,

15.

ployé, and that the latter’s contributory negligence was

not the cause of the injury. Union P. R. Co. v. Elliott...... 399

Evidence held to sustain the jury’s finding that the death
of an employé was not caused by his own negligence. M{s-

souri P. R. Co.v. Lyons............ P -« ]

Fellow-Servants.

A station agent whose duty it is to set car-brakes, but
not to inspect or repair them, held not a fellow-servant of

a car inspector. Chicego, B. & Q. R. Co. v, Kellogg.......... 128

It is not the law, except where made so by statute, that a
master is liable to a servant for an injury which the latter
has received through the negligence of a fellow-servant.
Id.

In a suit against a railroad company by an employé who
was injured through negligence of a co-employé, the defense
that the employés were fellow-servants cannot be consid-
ered on review unless presented to the trial court by a
pleading, an instruction, or in some other manner. Union

P. R. Co. v. Elliott...... eerann ettt iee ettt e 299

Risks of employment may include a servant’s liability to
injury at the hands of a negligent fellow-servant. Mis-

SOUTT P. R. Co. 1. LYORS. .o vt eer ittt ennnnnennennns . 633

Where a master is not guilty of negligence in the selection
or retention of servants, nor in furnishing them with suita-
ble appliances, he is not answerable to one of them for an
injury caused by the negligence of a fellow-servant while
both are engaged in the same work in the same department
of the master’s business. Id.

Each member of a switching crew leld a fellow-servant of
each member of another switching crew employed by the
same railway company. Id.

Master Commissioner. See EXECUTIONS, 10, 11, 16, 17.

Mechanics’ Liens.

1

2.

3.

The lien of a mortgage taken while a building is in process
‘of erection on the land is subject to mechanics’ liens for
work commenced, or for material the furnishing of which
was begun, before the mortgage was recorded. Goondicin
v. Cunningham...... Cetetaeesaeann .

The statutory provision whereby the lien is limited to two
years after the filing of the claim is a limitation upon the
existence of the lien, and not merely upon the remedy to
enforee it. Jd........iiiiiiiiiiiiinnn.,

A junior incumbrancer who was not a party to a suit to
foreclose & mechanic’s lien, will not, after extinction of that
lien by lapse of time, be required to redeem from the pur-

11

12
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Mechanic’s Liens—concluded.
chaser at the void sale as a condition of enforcing his own
incumbrance. Id.
4. A petition for foreclosure alleging that the materials were
sold and delivered for use in the erection of a building but
not charging they were thus used, that during the time the

materials were being delivered the purchaser thereof sold °

the premises to his co-defendant who completed the bhuild-
ing, using a small portion of the materials for that purpose,
held to state a cause of action against both defendants.
Bogue D. GUIRE. .. vvvernneraennsoneieranaontatasesaeanes

§. The object of the statute in permitting a claimant for a lien
to file an account in the register’s office is to apprise per-
sons dealing with the realty of the existence of the claim.
Portsmouth Savings Bank v. Riley. ..covviiveeecnennn PPN .

6. That one has furnished labor or material in improving
realty of another, and is therefore entitled to a lien, cannot
be established solely by putting in evidence the verified
account filed in the register’s office for the purpose ot ob-
taining the lien. Id.

7. A verified account filed in the register’s office for the pur-
pose of obtaining a lien is not even prima facie evidence that
the labor or material was furnished, nor that claimant has
a lien. Id.

8. In a mortgage-foreclosure suit it was held that priority of a
mechanic’s lien could not be established solely by introdue-
ing in evidence the decree rendered in a suit to foreclose
the mechanic’s lien. Id.

Merger. )

1. Tt is a general rule that where two unequal estates vest in
the same person at the same time, without an intervening
estate, the smaller is thereupon merged in the greater; but
merger does not always or necessarily result from such a
coinciding of estates. Peterborough Savings Banlk v. Pierce. .

Whether two estates will be held to have coalesced depends
upon the facts and circumstances in the particular case, the
intention of the party acquiring the two estates, and the
equities of the parties to be affected. Id.

»

Mistake. See REFORMATION OF INSTRUMENTS.

Money Paid.
fividence held insufficient to sustain the averments of a peu-
tion for money paid. Penn Mutual Life Ins. Co. v. Conoughy. .

Mortgage Foreclosure. See EXECUTIONS.

Mortgages. See CORPORATIONS. PRINCIPAL AND SURETY, 4.
SUBROGATION. VENDOR AND VENDEE, 1.

1. A mortgage to secure future advances was made in the form

236

531

712

124
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Mortgages—continued.

2.

of a deed absolute. No obligation rested on the mortgagee
to make any advances. Creditors of the mortgagor recov-
ered judgments after the mortgage was recorded, and, after
causing executions to be levied on the land mortgaged,
brought a creditors’ bill to subject it to the payment of
their judgments. Held, That the mortgage was prior to
their claimns for all sums advanced before the mortgagee
had knowledge thereof, but subject to their claims as to
sums advanced after the mortgagee acquired knowledge of
their rights. Omaha Coal, Coke & Lime Co. v. Suess.........

A deed absolute in form conveying the legal title, although
intended as a mortgage to secure future advances, and the
lien of a judgment not attaching to an equitable estate, the
liens of other creditors of the grantor id not attach until
the levy of execution at the earliest; and, in the absence
of evidence that advances were made by the mortgagee
between the levy and the commencement of a creditors’ suit
to subject the land to the payment of the judgments, the
latter date was properly taken as marking the time after
which advances on the mortgage were subordinate to the
claims of such other ecreditors. Id.

Assignments. Rights of Transferces.

. The rights of one who held an unrecorded assignment of

a junior mortgage are not barred by a decree foreclosing
the senior lien in a suit to which he was not a party, though
the original mortgagee was a party. Goodwin v. Cun-
MANGRANL oottt ittt ettt e e e ennnnnnns

The transfer of a note secured by mortgage carries with it

‘the mortgage and operates as a transfer thereof without a

. formal or written assignment. Id.

The holder of an unpaid, overdue, negotiable, interest cou-
pon secured with the principal bond by a mortgage on land
may maintain an action to foreclose the mortgage after a
purchaser of the land paid the amount of the bond to the
holder thereof and procured a release of the mortgage.
Griffith. v. Salleng........ et ettt ettt e
Within the meaning of the recording acts, one purchasing
the legal title to realty from a mortgagee who registered
his mortgage which secured an unmatured negotiable note,
is not a purchaser without notice, nor entitled to protection
against such mortgage, when in the hands of a bone fide
purchaser, though the assignunent was not recorded. Peter-
borough Savings Bank . Pierce......... P
Deficiency Judgment.
Evidence held insufficient to sustain a deficiency judgment
entered against the purchaser of mortgaged property on
the theory that he assumed payment of the mortgage.
Mendelssohn v, Christie...... e iare ., .

379

1

362

713
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Mortgages—concluded.

Delivery.

8. It cannot be inferred that a mortgage, although left in the

10.

11,

12.

13.

14

15.

custody of the mortgagee, was delivered as to one of two
joint mortgagors upon the signing and acknowledgment by
him, when it was the manifest intention of the parties that
it should not take effect until execution by the other mort-
gagor. Hoagland v. Green..... Ceresesacaes vesesiienaas veses
Ezecution by Corporations.
A mortgage executed by an insolvent corporation to secure
a debt due from it to one of its Sfficers or directors is
illegal and void. Stough v. Ponca Mill CO..vvvvverrininnen.n.
A mortgage executed by an insolvent corporation to a
third person to secure a debt, for the payment of which
one of its officers or directors is personally bound, is illegal
and void. Id.

Liens. Foreclosure. FEstoppel.
Where, under a decree foreclosing one of two mortgages of
equal priority given to plaintiff in one transaction and cov-
ering the same lands, the appraisers erroneously deducted
from the value of the premises the amount of a judgment as
a senior lien, plaintiff, being the purchaser at the foreclos-
ure sale, cannot be heard, in a subsequent action by him to
foreclose the other mortgage, to assert that such judg-
ment was the junior lien. Farmers Loan & Trust Co. v.
Schwenk ......ccoieiiiiiiiiiaiiiiiean. Ceereeereniaaiannaaan
Peterborough Savings Bank v. Pierce..... cresaesesasesenanene
Marshaling Liens.
In marshaling liens in foreclosure proceedings, held that
judgments should be given priority according to the date
of the respective liens. Horbach v. Smiley......coeeiven....

In a mortgage-foreclosure suit it was held that priority of
a mechanic’s lien could not be established solely by intro-
ducing in evidence the decree rendered in a suit to foreclose
the mechanic’s lien. Portsmouth Savings Bank v. Riley......

Right to Redeem.
In a suit by mortgagor’s heir against the purchaser at fore-
closure sale to redeem the land and to quiet title, it was
held proper for the heir to show the faisity of an affidavit
for constructive serviee, in the foreclosure suit, averring
that the ancestor was a non-resident and that he could not
be served with summons in° the state. Hayrs v. Nason......

Satisfaction. .
A false certificate of satisfaction issued by the clerk of the
district court and recorded by the register of deeds does
not suspend execution of a decree of foreclosure. Clark &
Leonard Investment Co. v. Hamilton............... teseaeannne

Motions. See PLEADING, 9.
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INDEX.

Municipal Bonds. See CoUNTIES, 4. ELECTIONS, MUNICIPAL COR~

PORATIONS, 3.

Municipal Corporations. See ANIMALS, 2.

1.

10.

Power of a city to change to a particular use land dedicated
to the public for a different purpose. Tukey v. City of
Omaha ..... eeaenen esesssnennn seseasacnsasanasess. 371, 372,

Bonds for Market House.

. When the governing body of a municipality is authorized

by a vote of the people, and only thereby, to incur a debt
for a particular purpose, such purpose must be strictly fol-
lowed, and the terms of the authority granted must be
strictly and fully performed. Id........ eerres Cerieerieene

. Where electors of a city by vote adopt a proposition to

issue bonds for the purpose of securing a site for a market
place and erecting a market house thereon, the erection of
a market house on land already owned by the city, and used
as a public park, held a substantial departure from the
terms of the vote, and unauthorized. Id.

Defective Sidewalks.

. Judgment affirmed for $1,200 in favor of one who was in-

jured on a defective sidewalk, City of Harvard v. Stiles.....

Officers. Remocal. Right to Defense.
The offices of city engineer, city attorney, and water com-
missioner of the city of Lincoln are elective, the statutory
provision purporting to make them appointive offices being
unconstitutional. State v. Bowen......coovveveiiiiiiiiiian,
By section 169, chapter 12a, Compiled Statutes, the power
to appoint and remove officers and members of the fire and
police departments in cities of the mefropolitan class is
vested in the fire and police commissioners. Moores v. State.

A member of the fire or police dei)artment in a metropoli-
tan city cannot be discharged for political reasons. Id.

. Removals deemed necessary for the proper management,

discipline, or more effective service of either fire or police
department in a metropolitan city must be made pursuant
to such rules and regulations as may be adopted by the
board of fire and police commissioners. Id.

Before an officer or member of either the police or fire de-
partment in a metropolitan city can be discharged for al-
leged misconduct, unfitness, dereliction of duty, or other
cause affecting his character or standing as a public servant,
charges must be filed against him and he must be afforded
an opportunity to be heard in his defense. Id.

The right of an officer of the police force or member of the
fire department in a metropolitan city to defend against
formal charges is a right to vindicate himself from an un-
just accusation; not a right to show that the public wel-

374

370

486



INDEX. 849

Municipal Corporations—concluded.

11.

12.

13.

14.

15.

16.

fare requires his retention or that the revenues are ade-
quate for the payment of his salary. Id.

The membership of either the police or fire department of
a metropolitan city may be reduced on economic grounds,
and men may be dismissed from the service without a hear-
ing and without an opportunity to show cause against the
dismissal. Id.

Tazation. Cost of Abating Nuisance.
A statute authorizing a city to assess against a lot on
which a nuisance exists the entire cost of abating the nui-
sance by improving the lot does not violate the constitu-
tional provision relating to special taxation for local im-
provements, but is a proper exerc1se of police power.
Horbach v. City of Omaha................ eveean

Taxation. Injunction.
A resident taxpayer, showing no private interest, may
maintain a suit to restrain the governing body of a muni-
cipality from an illegal disposition of the public money,
or the illegal creation of a debt which must be pald by
taxation. Tukey v. City of Omaha. . seresesseteeseanas

Ordinances. Proof.
Where publication of an ordinance of the city of South
Omaha is made in a daily paper, it must be inserted in each
issue for a week, one insertion not being sufficient. Union
P. R Co. v. McNally...ooovvvvnnnn.an. Getiersenaennns Cesaens

Failure to publish in the official newspaper an ordinance
making an annual levy of taxes for the city of Omaha did
not prevent the ordinance from becoming a law, where it
was duly passed, and approved by the mayor, and contained
a section providing that it should be in force from and after
its passage. Johnson v. Finley......oooevvuun... fereeiiaiaas

The statutory method of proof of the existence of an
ordinance of the city of Omaha is not exclusive, but such
proof may be made by common-law methods. Id.

National Banks. See Usury.

Negligence. See MASTER AND SERVANT, 7-9. RAILROAD COMPA=

1.

2.

3.

NIES. STREET RAILWAYS.
Where a party in good faith had endeavored to avoid injury
attributable to the negligence of a common carrier, it can-
not escape liability by showing that such endeavors might
have been more judicious. Western Union Telegraph Co. v.
LT Ceesieieaess Citsecaaens

Instruction defining ordinary care. Omaha & R. V. R. Co.

A general averment of negligence is sufficient unless at-
tacked by motion, and an issue framed by a traverse of

58

83

. 370
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Negligence—concluded.

such averment may be proved by evidence of any act within
the general averment. Id.

Negotiable Instruments. See ASSIGNMENTS, 2. HUSBAND AND

1.

3.

7

WIFE, 6. MORTGAGES, 4, 5. PARTNERSHIP, 5.
Liability of a bank for failure to collect a draft sent to it
for collection, where it failed to perform its duties in good
faith., Dern v, Kellogg..uueeeueu i n e ennennnninnnn

- One who buys a corporation note unlawfully issued is not

an innocent purchaser where it appears on the face of the

note that the payee therein named and the officer by whom

it was executed is the same person. Stough v. Ponca Mill Co.
Action on Note. Pleading.

It is not essential that a petition in a suit on a note made

part of the pleading should negative payment by a stranger.
Hartzell v. MCCOIUPG. .. .vverran i ae e aeeeana e

- A petition in a suit on a note made part of the pleading

states a cause of action, where it contains allegations that
defendant executed and delivered the note to plaintiff, that
such note is wholly due and payable, and that defendant
wholly neglects to pay the same, or any part thereof. Id.

Assiguments, Indorsements, and Rights of Transferces.
A negotiable promissory note may be transferred by a sep-
arate, distinct assignment thereof, but in such case the
transferee will not be protected as against infirmities or
defenses which might be shown as against the assignor.
Gaylord v. Nebraska Sarings & Exchange Bank...............

An indorsement of a negotiable promissory note, “Pay to
the order of—Mary W. Gaylord,” held not a general indorse-
ment, nor such an indorsement as would transfer the legal
title by a mere delivery of such note. Id.

Possession of a negotiable note, duly indorsed by the payee,
creates a presumption of title thereto in the holder. Saun-
ders v Bates.. ... e e e .

- In a suit on a note a petition, after an allegation of exe-

cution and delivery of the note by defendant to plaintiff,
averring that “plaintiff sold and discounted said note, that
the holder thereof, at maturity, presented it for payment,
that it was dishonored, and that by reason of the neglect
and refusal of defendant to pay said note, plaintiff was
compelled to take up said note.” held to mean that plain-
tiff, upon dishonor of the note, paid the amount due thereon
to the holder and he thereupon surrendered the note to
plaintiff.  Hartzell v. MeClurg

. In a suit on a note it was Ze'd that money paid by plaintiff

to an indorsre was not raid ° + the benefit of the maker,
but to proteet plaintiff's ntract of indorsement; and
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Negotiable Instruments—concluded.

10.

11.

12.

13.

14.

15.

that the effect of the payment and redelivery to plaintiff
was to vest him with the equitable title to the note. Id.

The equitable owner of a negotiable promissory note in
his possession may maintain an action thereon in his own
name. Id.

Where defendant in his answer specially denies an allega~
tion of the petition that plaintiffs are partners and denies
their allegation that the note sued on has been by the payee
indorsed and delivered to them, they cannot recover in ab-
sence of proof of the partnership. Hoyt v. Kountze.........

A memorandum indorsed on a promissory note, to the effect
that the promise may be discharged by substitution of
other obligations of the makers within a given time, is
for the benefit of the makers, and if they fail to avail
themselves of the privilege or option, within the prescribed
period, the note becomes absolute, and a recovery may be
had thereon, after maturity, according to its legal import.
Western Mfg. Co. v. Rogers..........cocvivniunnenn

Consideration.

Note sued on was executed upon a sufficient considera-
tion. Saunders v. Bates.........ooiiiiiiiiiiiiiiiiiiieiesonn

Purchase Money Notes. Breach of Warranty.
Evidence held to sustain a verdict for defendant in a suit
on a note for the purchase price of a harvester, where the
seller failed to deliver a bundle-carrier attachment pursu-
ant to contract. McCormick Harvesting Machine Co. v. Court-
PEGRE oo e et e ittt ii st e iterar e seras R

In a suit on notes where defendant answered they were
given for a harvester, in place of which, if it did not work,
plaintiff had agreed to furnish a new machine, it was held
that proof by defendant that the machine had been made
to work at one time but afterward failed to work. did not
entitle him, under his answer, to establish a counter-claim
for damages and thus cancel the notes. McCormick Har-
vesting Machine Co. v. GUSIAfSON. . .vvvveiiiviinennnnnan. vees

New Trial. See INSTRUCTIONS, 19, 20.

1.

Notes.

Irregularity in granting defendant a new trial held waived
where plaintiff did not complain of the ruling until after
the second trial. Gilbert v. Marrow.........coovvivnvinaann.

. That the verdict is not in accord with the issues tendered

by the pleadings may be raised by the assignment of error,
“The verdict is contrary to law.” Stewart v. American Ez-

368

456

209

18

276

change Nat. Ba?lk ...... Cheeecteesannatsessstaeneruresecarann 464

See NEGOTIABLE INSTRUMENTS.

Notice. See VENDOR AND VENDEE, 5.
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Nuisance. See INJUNCTION, 5.

Where, by the terms of a statute authorizing a city to
assess against a lot on which a nuisance exists the entire
cost of abating the nuisance by improving the lot, the owner
is entitled to notice and to an opportunity to do the work
himself, the city is without jurisdiction to proceed with the
improvement until such notice and opportunity have been

given. Horbach v. City of Omaha........ Cheerereseniiaeianee

Oath.
Validity of affidavit executed before an officer not per-
mitted to take it. Brownell v. Fuller........ooovveeeunnn.nn.

Office and Officers. See DAMAGES, 4. MUNICIPAL CORPORATIONS,
5-11. STATUTES, 8.

The offices of city engineer, city attorney, and water com-
missioner of the city of Lincoln are elective, the statutory
provision purporting to make them appointive offices being
unconstitutional. State v. Bowen....ovevvievininnan.. ceenne

Opinions of the Court. See REVIEW, 81.

Order of Sale. See EXECUTIONS, 8.

Ordinances. See MUNiCIPAL CORPORATIONS, 14-16.
Overruled Cases. See REVIEw, 74. 'TABLE, anic, p. xlix.

Parties. See BANKS AND BANKING, 4. CORPORATIONS, 5, 12. In-
JUNCTION, 4. MANDAMUS, 3, 6. NEGOTIABLE INSTRUMEN I8,

10. RES JUDICATA, 1, 4, 5. REVIEW, 1.
1. It is proper matter of defense that the alleged assignee of
the claim in suit is not the owner thereof or the real party
in interest. Henley v. Fvans............ [ eeieaas .

2. The fact that plaintiffs in the district court are different
from those named in the summons issued by the justice of
the peace before whom the action was brought affords no
reason for striking from the files the petition filed in the
district court. Hartzell v. McClurg. ........ Ceeresasnrieneane

3. When suit is properly brought before a justice of the peace
of one county, summons may issue to any other county to
bring in other defendants; but service upon a nominal de-
fendant in the county where the suit is brought will not
justify the issuance of a summons to another county for a
real defendant. Miller v. Meeker.............. Ceverieeniaa

4. One not a party to a contractor’s bond may maintain an ae-
tion thereon where such bond was executed for his benefit.
Pioneer Fire-Proof & Construction Co. v. McClay............ .

5. All parties to a joint judgment must be made parties to a
petition in error, and a failure to do so is ground for dis-
missal. Farney v. Hamilton County.......iveeeeeneineneennss

6. The mere acceptance of service of briefs by defendant in
error is not a waiver of the objection that there is a defect
of parties. Id.

83

587

211

187

313

452

663

797
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Partnership. .

1,

An undenied allegation of a petition that plaintiffs are
partners need not be proved. Hartzell v. McClurg...........

Where defendant in his answer specially denies an allega-
tion of the petition that plaintiffs are partners and denies
their allegation that the note sued on has been by the payee
indorsed and delivered to them, they cannot recover in ab-
sence of proof of the partnership. Hoyt v. Kountze..........

In a suit to dissolve a partnership and to require an ac-
counting, no demand being made by any of the partners for
a reformation of the partnership contract, the court cannot,
on its own motion, reform such contract nor disregard.it
as the basis of the rights of the litigants. Clark v. Hail....

. One holding a claim against individual members of a part-

nership which had assumed the debt may recover judgment
in a suit against such individuals and afterward intervene
in an action to dissolve the partnership, and have the judg-
ment satisfied out of the firm’s assets, Id.

. A partner, after permitting judgment to be entered against

the firm on a note not relating to firm business, but to
which the other partner signed the firm name, was pre-
cluded from asserting that the firm was not bound, and
firm creditors, in absence of fraud, had no greater right.
Werner 0. J1er. .ooevereeeeronaaesisossasssesaanionisrsossoane

. Books of account, kept by one partner and showing his

transactions with the other, to which accounts the other
had access and which he from time to time examined, and
which, after the business ceased, he admitted to be correct,
are admissible in evidence on an accounting between them.
Morris v. HaG8.......ccouus

Party Walls.

1.

2.

Provisions of a party-wall contract and lease considered
and the rights and liabilities of the parties thereunder de-
termined. Smith v. Kennard............ teiesesseciserianaans

Answer held to state a defense to an action by the owner
of a lot to recover from his lessee a sum paid by lessor to
the owner of an abutting lot for erecting a party wall used
by lessee. Id.

Passes. See CARRIERS, 4.

Payment. See CHATTEL MORTGAGES, 9. INSURANCE, 5, 6, 9. MoRT-

GAGES, 5. NEGOTIABLE INSTRUMENTS, 9.

In an action by the owner of a lot to recover from his

lessee a sum paid by lessor to the owner of an abutting lot
for erecting a party wall used by lessee, the payment was
held a voluntary one. Smith v. Kennard................ vees

315

368

479

576

579

524
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Perjury. See WiTNEssEs, 1.
False testimony relating to three matters held to consti-

tute a single offense where the witness took one oath only.
Barker v. State............. ettt

Petition in Error. See REVIEW, 55.

Pleading. See ACCOUNTING, 1. APPEARANCE. CORPORATIONS, 6.

DaMaces, 1. EVIDENCE, 19. EXEMPTION, 2. INSURANCE, 7.
JUDGMENTS, 20, 21. LIMITATION OF AcCTIONS, 3, 4, 7.
MASTER AND SERVANT, 1, 2. MECHANICS’ LIENS, 4. NEGLI-
GENCE, 3. NEGOTIABLE INSTRUMENTS, 3, 4, 8, 15. PARTIES.
PARTNERSHIP, 2. PARTY WarLs, 2. REPLEVIN, 6, 7. RE-
VIEW, 79, 80. TROVER AND CONVERSION, 3, 4.

Allegations Undenied.

. Every allegation of a petition not denied by ansﬁer, except

allegations of value or amount of damage, stands confessed
by defendant and need not be proved by plaintiff. Hartzell
Vo MCCIUIG. oo v e s, [ et tiiereraenan.

. All material averments of new matter in an answer which

are not denied by the reply will be taken as admitted, and
need not be proved. Stewart v. American Ezchange Nat.
Bank .......... Ceritiatere e,

Amendments.

. It is not an abuse of discretion for the district court to re-

fuse to permit an amended answer, presenting a new de-

" fense, to be filed at the time a case is called for trial, where

it appears that the facts embraced in the proposed amend-
ment were known when the original answer was filed, and
no excuse is offered for the delay in making the application
for leave to amend. Western Assurance Co. v. Kilpatrick. ....
British-American Assurance Co. r. Kilpatrick.................

- Where, after reply, an amended answer is filed setting up

the defense interposed in the original answer and, in addi-
tion, facts which constitute a new and distinct defense,
the plaintiff may reply anew if he so elects, but if he does
not, the reply to the original answer will not stand as a
reply to such new or additional defense. Stewart v. Ameri-
can Exchange Nat. Bank..............cooueuinnnonn. .. ceens

Appeal.

. On appeal from an order of a county board in disallowing

a claim the district court cannot render judgment against
the county without pleadings. Boz Butte COounty v. Noleman,
Construction.

. Allegations of every pleading should be liberally construed.

Hartzell v. McOlurg................... et
Demurrer.,

A demurrer to an answer searches the whole record, and

judgment thereon should go against the party whose plead-

ing was first defective in substance. Barr v, Little. ... ... ..

53

313

461

241

241

461

239

313
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Pleading—concluded.

Language. Common Count.

8. A pleader shouid state in ordinary and concise language
the facts constituting his cause of action or defense; and
the practice of adding a common count is not contemplated
by the Code. Penn Mutual Life Ins. Co. v. Conoughy......-..

Motion to Strike Out Matter.

9. Where a motion to strike matter from a pleading cannot
be sustained as made, it is not error to overrule it, though a
narrower motion might have been well taken. Smith v.
MEYErs «.ovevenereinennnannane heraeeanenees Ceiasa e siaees

10. A defendant pleading new matter which the court refuses
to strike out of the answer as immaterial cannot be heard
to complain that the court erred in refusing to strike from
the reply allegations traversing those of the answer. Id.

Pecuniary Loss.

11. In a petition under Lord Campbell’s Act averments of pe-

cuniary loss held sufficient. Omaha & R. V. R. Co. v. Crow. ...
Pledges. See PRINCIPAL AND SURETY, 2.

1. Tmmediate delivery of the property to pledgee and actual
and continued change of possession are essential to the
validity of a debtor’s oral pledge to a creditor. Buckstaff
Bros. Mfg. Co. 0. Snyder.....oovieinisnoneneees eeeneasenn

5. Evidence held not to show that a debtor made an oral
pledge of his property to secure the claim of creditor. Id..

Police. See MUNICIPAL CORPORATIONS, 6-12.
Police Power. See MUNICIPAL CORPORATIONS, 12,

Practice. See CRIMINAL Law, 5. EXECUTIONS, 15.

When an order has been irregularly obtained against a
party. it is his duty to bring the matter to the attention
of the court before proceeding to a trial of the cause.
Gilbert v. MArrow.....ovvvoneescoasoassasvnee T .

Preferred Claims. See TRUSTS.

Principal and Agent. See CARRIERS, 1. SALES, 15, 16.

1. Receipt held properly admitted in evidence, where it was
given to plaintift by a witness who was a director of de-
fendant building and loan association and tended to con-
tradict the evidence of the witness that he acted in his own
behalf and not as defendant’s agent. Continental Building
& Loan ASS'n v. AULGUT ... coovevrnvnane FR T

2. Tn an action on a check drawn by an alleged agent, it was
held that the petition did not state a cause of action against
the principal. Penn Mutual Life Ins. Co. v. Conoughy........

8. In construing a contract between a harvesting machine

company and agents authorized to make sales it was held
that the machines were to be tried after they had been

124

47

538

540

"

115

123
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Principal and Agent—concluded.

paid for or notes given for the purchase money, anl that the
agents were liable for the price of machines delivered for
such trials without first taking the purchase money or
notes. Unland v. McCormick Harvesting Machine Co.........

. One should not deal with himself in acting as the agent

of another. Stough v. Ponca MiL CO. . oveeensr e, vt

. Statements of an agent acting within his authority, when

made concerning the business in hand at the time of the
transaction, are admissible in evidence against his princi-
pal; but such statements, when made subsequent to the
transaction, not connected therewith, and not specially au-
thorized by his principal, cannot be received in evidence
against the latter. Union Life Ins. Co. v. Haman. ...........

Principal and Surety. See GUARANTY. INJUNCTION, 2. REVIEW,

1.

3.

1, 75, 76.
Mere forbearance by a creditor does not release sureties,
although, by lapse of time, the remedy is lost against the
principal. Bell 0. Walker.. .. ovuvrisiieieinnennsnnennnnn,

. A creditor who, without the consent of the surety, volun-

tarily parts with security thereby releases the surety to
the extent he has been thereby damaged. Stcwart v. Ameri-
can Exchange Nat. Bank. ...... esenranas [P I P
One purchasing notes secured by mortgage and agreeing
to extend the time of payment for the benefit of a person
who has become the principal debtor, held to have released
the latter’s sureties. Merriam v. Miles......... Cerrearieanas

- A co-tenant of mortgaged land who buys the interest of his

co-tenants in the land and assumes the mortgage debt,
becomes, as among the parties to that contract, the princi-
pal debtor, and the vendors become his sureties; and while,
by such a transaction, the rights of the mortgagee cannot
be changed without his consent, and he may enforce his
original contract according to its terms, still, if he makes
new contracts with the parties to the agreement, with
knowledge thereof, he must do so with regard to the rights
of those who are, among the mortgagors, sureties. Id......

. Evidence held insufficient to show that a creditor had not

wotice of the relationship of the debtor’s sureties to one an-
other. ... .. ... ittt iiiiieianiiraeenneatennannnnnns

On a contract between a county and a person contracting
with it for the erection of a court house, his sureties may
be held liable under a provision imposing on the contractor
the duty of paying for materials used in the building.
Pickle Marble & Granite Co. v. McClty. .o iunnnn. cerirseeee

Priority. See JUDGMENTS, 22. MORTGAGES, 1, 2, 11, 13,

Privity. See REs JUDICATA, 2.

599

222

462

567

566
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Proceedings in Error. See REVIEW.
Process. See JUDGMENTS, 23. SHERIFFS AND CONSTABLES, 1. Suym

MONS.
Proofs of Loss. See INSURANCE, 21-24.
Property.
Growing crops are personalty and subject to seizure under

execution. Sims ¥, JONES..ce.creetttinessresccstssanveccnss
Public Funds. See TRUSTS, 5-7. ’
Public Policy. See CONTRACTS, 2, 3.
Questions for Court. See INSURANCE, 14,

Questions for Jury. See COUNTIES, 5. ESTOPPEL, 1. FRAUDULENT
CONVEYANCES, 3, 6. INSURANCE, 2, 7.

Questions of Fact. See HUSBAND AND WIFE, 4. SUMMONS, 3.

Quieting Title. See LIMITATION OF ACTIONS, 5, 6.
1. A void tax assessed against a lot for the cost of abating
a nuisance thereon may be canceled as a cloud on the
owner’s title., Horbach v. City of Omaha@.....ccocvvveiiaionss

2. Under the Code a party may maintain an action to quiet
his title to real estate whether he be in or out of possession
and whether his title be a legal or an equitable one. Hayrs
v. Nason....... teeecenaans Cereerennn O R

Railroad Companies. See CARRIERS. MASTER AND SERVANT.
STREET RAILWAYS.

1, The starting or running of a switch engine in a switch
yard, filled with a network of tracks upon which cars are
constantly moving and in which yardmen are at work, with-
out the ringing of a bell or the blowing of a whistle, is
evidence of negligence. Union P. R. Co. v. Elliott........ cees

2. Instruction relating to the duty of a railroad company to
give highway-signals held not erroneous. Id............ .o

Rape.
1. To justify a conviction of rape, the proof must reach such
a degree of certainty as to exclude a reasonable doubt.
Maxfield ». State........ feveesenanennn resessensiarantans

2. A conviction of rape will not be sustained where the testi-
mony of the prosecutrix as to the principal fact relied
upon to sustain the charge is not only uncorroborated, but
is so contradictory as to be self-destructive. Id...... ceeens

3. Under section 12, Criminal Code, it is not necessary to show
want of consent on the part of the female to sustain a con-
viction for rape, or for an offense the elements of which
are included within such charge of rape. Myers v. Siate.....

Ratification. See CONTRACTS, 4.

Real Estate. See VENDOR AND VENDEE.

769
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299

304

45

20T



858 INDEX.

Reasonable Doubt.
Instruction defining a reasonable doubt. Mazfield v. State. ...
Receivers. See CORPoRaTIONS, 12.

Necessity of appointing a receiver in an action to enforce in-
dividual liability of stockholders,.for corporate debts. Ger-

man Nat. Bank v. Farmers & Merchants Bank.........ooun....

Records. See JUDGMENTS, 23. REVIEW, 77. VEXNDOR AND VENDEE,
5.
Reference.

One who consents to an order of reference directing the
referee to report his “conclusions” and then proceeds before
the referee, after the expiration of the time limited in the
order, participating in the production of evidence and ask-
ing the referee to pass upon questions of law and fact, and
who, after the evidence has been taken, stipulates for an
extension of time for the referee to file his “decision,” can-
not, after the filing of an adverse report, be heard to say
that the referee did not proceed within the time first fixed,
or that he was not authorized to find the facts. AMorris v.
Haas ......... D .

Reformation of Instruments. See PARTNERSHIP, 3.

1. An instrument will not be corrected for mistake unless,
as reformed, it expresses the intent and agreement of the
parties when executed. Nebraska Loan & Trust Co. v.
Ignowski ...... ettt ittt Ceeeerae e

2. A mistake in the terms of a written instrument, if mutual,
will be reformed to express the intention and agreement
of the parties and thus enforced. Id.

Registration. See MoRTGAGES, 6.
Remedy at Law. See Equrry,- 1.
Repeal. See STATUTES, 13.

Replevin. See SaLEs, 9, 18, 19.
Evidence.
1. Evidence held insufficient to sustain a verdict in favor of
the seller of goods in an action by him to recover them from
a sheriff who had seized them on executions against the
purchaser. Bennett v. Apsley Rubber Co..... vee

Instructions.
2. Discussion of instructions where a chattel mortgage was
assailed for fraud as to plaintiff in replevin. Heffley v.
Hunger «...oovovuiviiiiiniiinannnnnnn..

Judgment.
3. Where plaintiff has taken the property and the verdict is
for defendant, the judgment must be in the alternative for
a return of the property or its value if a return cannot be
had. Martin v. Foltz

598

579
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Replevin—concluded.

4.

9.

Pleading and Proof.
Where plaintiff pleads only a special ownership, he must
prove such title as he pleads it, and cannot recover on proof
of general ownership. Suckstorf v. Butterfield.............. 757

. Where plaintiff asserts only a special ownership, defendant,

to defeat the action, may show that plaintiff’s title is of a
different character. Id.

. Special plea for special damages is mecessary to a recov-

ery therefor. Armagost v. RiSing...ccoevveeineannn. weseesens T64
Verdict. Pleading. Variance.

. A verdict that the right of property and right of possession

were in plaintiff held a material variance from an affidavit
wherein plaintiff merely claimed the right of present pos-
session by virtue of a chattel mortgage. Hayes v. Slobodny.. 511

. Evidence held to sustain the action of the trial court in di-

recting a verdict for defendant. Bucksteff Bros. Mfg. Co.
v. Snyder......... e ee ettt eiteaaae 538

Verdict set out in opinion held sufficient. Heffley v. Hunger, 718

Reply. See PLEADING, 10.

Rescission. See SALEs, 17-20.  VENDOR AND VENDEE, 2,

Res Gestae. See EVIDENCE, 13.

Res Judicata.
1. The rights of one who held an unrecorded assignment of

a junior mortgage are mot barred by a decree foreclosing
the senior lien in a suit to which he was not a party, though
the original mortgagee was a party. Goodwin v. Cunning-
ham ........ cereriaeneaes e, renrreeneeas P & §

. There is no privity between an administrator and an heir

so far as regards the decedent’s real estate, and a judg-
ment dismissing an administrator’s action to quiet title

. is not a bar to a subsequent action, by the heir against

the defendant in the administrator’s suit, to quiet title to
the same real estate, which has descended to the heir from
the administrator’s intestate. Eayrs v. Nason............... 143

. An order dissolving an injunction and dismissing the pro-

ceeding is generally an adjudication that the injunction
ought not to have been granted. Gibson v. Reed............. 309

. Foreclosure of a mechanic’s lien is not an action in rem

in such a sense that the disposition of the realty involved
therein is binding upon persons not parties to such suit,
who have unrecorded liens acquired prior to the pendency
of the foreclosure suit. Portsmouth Sarings Bank v, Riley.... 831

. A judgment is a binding adjudication upon all parties’ to

the suit in which it is rendered, and upon all persons who
claim an interest in the property involved therein through
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Res Judicata—concluded.

any party to that suit acquired after the action was pend-
ing, Id....ooeiiiiiiiniiniiennnnnnnn.. P

trial de noto, and a dismissal invited by plaintiff in the dis-
triet court before the case is heard on the merits is not, a
bar to another action on the same cause. Home Fire Ins.
00. 0. DEEtS..ovvevinnneennnnns teveesssencassrenan

Revenue. See TAXATION,

Review. See BiLl. oF EXCEPTIONS. INSTRUGCTIONS.

1.

9.

Appeal Bond.
The district court upon the trial of an appeal from an in-
ferior court is without jurisdiction to render against the
sureties on the appeal bond the same judgment it enters
against appellant. Drummond Carriage Co. v. Mills. .........

Assignments of Error.
Errors in giving or in refusing to give instructions should
be separately assigned in the motion for a new trial and
in the petition in error. Mec¢Cormick Harvesting Machine Co.
v. Courtright............... ettt it e iy .

- An assignment of error relating to a group of instructions,

where the ruling as to any one of the group against which
the assignment is directed is without error, may be over-

ruled. Unland v. McCormick Harvesting Machine Co. ........ .
Albion Nat. Bank v. Montyomery..........o.uuu... ereaenen .
An assignment, in a petition in error, of “errors of law

occurring at the trial,” is insufficient to present for review
the rulings of the court below on the admission or exclusion
of testimony. Blodgett v. McMurtry...o.ooov..... [
An assignment, “Errors of law at the trial excepted to at
the time,” is insufficient in a petition in error to present for
review the rulings on the admission or exclusion of ev.dence.
Jaeggi v. Galley.....coovvvvve... eriesecenaas [ N
Alleged errors argued in the brief which are not assigned
in the petition in error are unavailing. Phenic Ins. Co. v.
King ...... Ceeesirrerencanans Cereseans Ceterenrintartenanas .e

. To obtain a review of the rulings of the trial court on the

532

. An appeal from a justice of the peace presents the case for

620

417

18

365
682

69

800

630

admission or exclusion of testimony each ruling must be -

specifically assigned in the petition in error. Id.

. An assignment in a petition in error that the court erred in

rejecting evidence, “as appears at record, pages 209, * * #
243,” is too general for consideration. Id.

Assignments of error relating to rulings on the admission
of evidence will be disregarded on review in absence of a
properly authenticated bill of exceptions. Cole v. Arlington
State Bank............. N Ceeeereeres Ceeteeieaa..

632
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Review—continued.

10.

11.

12.

13.

14.

15.

16.

17.

18.

9.

2L

22.

The action of a district court in admitting or excluding evi-
dence cannot be reviewed by the supreme court unless such
action is specifically assigned in the petition in error.
Smith v. Kennard...coveecviiianeens erreesreetaane. [ .

The assignment, “Errors of law occurring at the trial duly
excepted to,” is not sufficiently definite to challenge at-
tention to any particular part of the trial. Albion Nat. Bank
v. Montgomery...... eeseaen P, eeercrttesessseeenenan e

An assignment of error assailing the denial of a new trial

is insufficient where it fails to specify to which of several

grounds it applies. Jaeggi v. Galley.............. Cereenes .es
Bill of Exceptions.

A Dill of exceptions not authenticated by the clerk of the

district court will be disregarded. Henley v. Evans..........

Beatrice Savings Bank v. Beatrice Chautauqua Assembly......

An unauthenticated bill of exceptions will be disregarded
in the supreme court. Coy v. Miller............ erenann oo

Questions requiring the examination of an unauthenticated
bill of exceptions should be disregarded, and where the
pleadings in such a case are sufficient the judgment may be
affirmed. Beatrice Savings Bank v. Beatrice Chautouqua As-
BIMDLY wevaeneeiveiaeneseaeeattaasnsiiernisnrnaas

Questions requiring the examination of a bill of exceptions
which has been quashed will be disregarded. German Nat.
Bank v. Farmers & Merchants Bank.......c..ovvviveeennenen
Questions requiring an examination of a bill of exceptions
will not be considered where there is no proper bill in the
record. Andrews v. Kerr........
Briefs.
Alleged errors, not referred to or argued in the briefs, are
waived. Blodgett v. MCMurtry...o.coveeeivsioivnnanss
Instructions not argued in the brief of plaintiff in error
will not be reviewed. Herzke v. Blake..covviioiiannciianaes

. Violation by plaintiff in error of the rule requiring him to

file briefs held not to justify a dismissal where the briefs
were filed more than two years before the case was sub-
mitted to the court. Pickle Marble & Granite Co. v. McClay..
Discretion of Court Below.
A ruling in respect to leading questions will not be dis-
turbed in absence of an abuse of discretion on part of the
trial court. City of Harvard v. Stiles......cceeuenn. reseerenss
An order excluding unexamined witnesses from court dur-
ing examination of the witness on the stand will not be
reversed except for an abuse of discretion. Chicago B. & Q.
R. C0. 0. KellOgg . ceeeueeeeeinssensroseeronrsorosssensanss ..
In a prosecution for bastardy the amount defendant, upon
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682

800

187

592

499

593

618

0

465

661

26

139



862

INDEX.

Review—continued.

24,

25,

26.

27.

28.

29.

30.

31.

32.

33.

conviction, shall be required to pay is to some extent within
the discretion of the trial court, and its judgment will not
he held excessive upon review, in absence of an abuse of

discretion. Wurdeman v. Schultz............. e ereeneaaas
Dismissal.
The dismissal of a petition in error from an appellate court,

without an examination of the merits of the assignments,
operates as an affirmance of the judgment sought to be

reviewed., Bell v. Walker.............ououe... Ceeeeieae. P
Evidence.
Fiudings of court or jury will not be disturbed where the
evidence is conflicting. Walker v. Smith................ cees
Western Assurance Co. v. Kilpatrick. ...........cooueeeunnnnnn.
Abraham v, City of Fremont................ Cereirianiae
Wurdeman v. SCRultz. .. .oooviiie e,
Herzle v. Blake ..............ciiuiieieeeenninnnnnni,
Union Life Ins. Co. v. Haman. ......o.ouveeenrunennn...
Bterens v. Kirk ...oooviiiniiiii e .
Jaeggiv. Galley.......... ..o i, eeenns
Upon a record presenting no question of law a judgment

sustained by the evidence will be affirméd. Mains v. Boyd. ..
Gretna State Bank v. Grabow. . ........... et e

The exclusion of testimony which does not tend to estab-
lish either a cause of action or defense is not ground for
reversal. Blodgett v. McMurtry. ... . ittt eereen

The supreme court cannot assume that the rejection of
written evidence was prejudicially erroneous when there is
in the record before it no showing as to the nature of the
evidence rejected. Modern Woodman Accident Ass'n v. Shry-
ock ...l [T Ceeeeans Ceeean, Ceeeseean, Ceeieaaaas

is not reversible error for the trial court to so treat it in
the instructions. Wurdeman v. Schultz...... ceresees [P

Where there is a conflict in the evidence as to the amount
of damages sustained by a landowner by reason of the ap-
propriation of his land for a public road, the supreme court
will not interfere with the verdict on the ground that the
damages awarded by the jury are inadequate. Howard v.
Board of SUPerifors...........eeieiei e ..
A finding that an insured building was not unoccupied,
within the meaning of an insurance policy, held sustained
by sufficient evidence. Omaha Fire Ins. Co. v. Sinnott. ... ...
In reviewing a judgment on appeal the supreme court will
not presume that the district court considered incompetent
evidence. Portsmouth Sarings Bank v. Riley. .....vuv.n... vee
E.rceptions.
To review denial of a continuance it is necessary to take an
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34.

35.

36.

37.

38.

39.

40.

41.

42.

43.

44,

45.

exception to the ruling below. Staples v. Arlington State
Bank ..oveveiiiiiiienniiiiiiaaan.
Final Order.

An order overruling a plea in abatement is not a final
order. Bartels v. Sonnenschein

To obtain a review there must be a final order or judgment
on the merits of the action in the court below. Id.

Harmiess Error,

68

The admission of improper evidence, in a case tried with- -

out the assistance of a jury, is not of itself a ground for
reversal. Bell v. Walker

In a trial to the court the admission of incompetent testi-
mony is not ground for reversal where the judgment should
be affirmed regardless of the evidence erroneously admitted.
Stenger Benevolent Ass’n v. Stenger........... e teieeciaane

Harmless error is not ground for reversing a judgment.
Union Life Ins. Co. v. Haoman. ...........c..... Cerearaen

To warrant a reversal, error prejudicial to the party com-
plaining must affirmatively appear of record. Andrews v.
1 N
A judgment should not be reversed for the admission of
immaterial evidence which was not prejudicial. Atkins v.
Seeley «ovviiir it iiiiet it eeenes e
Issues.
In a case appealed from an order of a county board issues
should be joined in the district court as in cases appealed
from justices of the peace. Box Butte County v. Noleman...

An appeal from an order of a county board, allowing a
claim against the county, brings the matter to the district
court for trial de novo. Id.

An appeal from a justice of the peace presents the case in
the district court for trial de movo. Home Fire Ins. Co. v.
Deets covvieneieiniiinansiiannnns ceeeeesesnaentens
Journal Entries.
The mere fact that in a journal entry a motion sustained
was described as “a motion to dismiss an appeal because not
taken in time’” held not sufficient to prevent the appellate
court from considering whether or not the ruling on said
motion was proper, in view of grounds urged therein, but
not recited in said journal entry. Andresen v. Carson.......

Where the record of a judgment, at the time of an appeal
taken therefrom, recited that it had been rendered upon the

" consideration of agreement of parties, the appeal was una-

vailing and, on motion of appellee, was properly dismissed.
Id.
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46.

47.

48,

49.

-50.

B1.

52.

53.

54.

55.

56.

57.

After an appeal perfected, an amendment of the record of
the judgment appealed from to show certain facts and a
subsequent amendment whereby such facts were eliminated
from the record, held to have accomplished nothing by way
of amendment. Id.
Jurisdiction.

The absence of jurisdiction of the district court will not be
presumed, but must affirmatively appear from the face of
the record. Barker v. Stal6....ouivvtrererierniineneeineenss

Objections to jurisdiction of the person, not appearing on
the face of the record, may be raised by answer, and the
prosecution of appeal or error is not a waiver of such juris-
dictional defense. Mayer v. Nelson...... Cettieteteae e

The filing of a transcript in the supreme court within one
year after rendition of judgment below is essential to juris-
diction of appellate court. Forbes v. Morearty. ......o.ovn...

A proceeding in error in the supreme court must be com-
menced within a year from the date of the judgment below.
Dizon Nat. Bank v. Omaha Nat. Bank. . ... et

The validity of a judgment or order does not depend on
the reason for the action of the court, but upon lawful au-
thority to hear and determine the matter before the court.
Inre Ream................. e eateeteiae e, tireeereaaaas
A district court cannot acquire jurisdiction of a cause if the
court from which the appeal was taken had no jurisdiction
of the subject-matter. Jacobson v. Lynm...... seeevrenns
Parties.
The fact that plaintiffs in the district court are different
from those named in the summons issued by the justice of
the peace affords no reason for striking from the files the
petition filed in the district court. Harteell v. McOlury. .. ...

Where there is presented no question on appeal but the
sufficiency of the evidence to sustain the judgment as to
one of three defendants, and the rights of the sole appellant
are dependent upon those of defendants who have not ap-
pealed, the judgment may be affirmed. Barnes v. George. ...

All parties to a joint judgment must be made parties to a
petition in error, and a failure to do so is ground for dis-
missal. Farney v. Hamilto