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Lm ton v. Coopcr

ApoLprHes T°. LaiNtox v. Joux W. Coorer.

FiLep Avrin 8,1898. No. 7964,

1. Proccss: WirNkss: NoX-RESIDENT. A non-resident suifor, or wit-
ness, who comes into this state for the sole purpose of attending
the trial of a cause pending therein, as a party or witness, is privi-
lege® from service of civil process not only while coming to, re-
turning from, and attending upon, the court, but for a reasonable
time after the hearing to prepare for his return home.

2, — : : : QuistioN oF Facr. What constitutes a rea-
sona.ble tlme for a party or witness to take his departure is a ques-
tion of fact to be determined from the evidence adduced in each
particular case.

Error from the district court of Douglas county.
Tried below before KEYsor, J. . Afirmed.

The opinion contains a statement of the case.

John T. Cathers and William A. Redick, for plaintift in
error.

In arguing the point that defendant was not privileged
from service of process at the time the summons was
served upon him, reference was made to the following
ases: Palmer v. Rowan, 21 Neb. 4525 Clurk ¢, Grant, 2

Wend. -[N. Y.] 257; Baldwin r. Fmerson, 15 Atl. Rep.
[1\ 1.] 835 Buaisley v. Baisley, 21 8. W. Rep. [Mo.] 29;
Puage v. Rundall, 6 Cal. 32; Bishop v. Vose, 27 Conn. 1; Cup-
well v. Sipe, 23 Atl. Rep. [R. 1] 14; Selly v. Hills, 8 Bing.
[Eng.] 165; Spence r. Stuart, 3 East [Eng.] 89; Catlett v.
Morton, 4 Lit. [Ky.] 122; Smythe r. Ban’s, 4 Dall. [U. 8.]
329; Nichols v. Horton, 14 Fed. RRep. 329; Moletor v. Sinned,
44 N. W. Rep. [ Wis.] 1099.

Charles A. Goss, contra:

Parties and witnesses are exempt from service of pro-
cess for a reasonable time. and the privilege extends to
non-residents. (Thompson’s Case, 122 Mass. 428; Palmer
v. Rowan, 21 Neb. 452; Kz parte McNeil, 6 Mass. 245; Wood
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v. Neale, 5 Gray [Mass.] 538; May v. Shumcay, 16 Gray
[Mass.] 86; Parker v. Hotchkiss, 1 Wall. Jr. [U. S.] 269;
Halsey v. Stewart, 4 N. J. Law 420; Watson v. Judge, 40
Mich. 729; Mitchell v. Huron, 53 Mich. 541; Person v. Grier,
66 N. Y. 124; Matthews v. Tufts, 87T N. Y. 568; Bolgiano v.
Gilbert Lock Co., 73 Md. 132; Capuwell v. Sipe, 17 R. L. 475;
Baisley v. Baisley, 113 Mo. 544; Page v. Randall, 6 Cal. 32;
Bishop v. Vose, 27 Conn. 1.)

Cases referring to question of what is a reasonable
time: Hateh v. Blisset, Gil. [Eng.] 308; Sidgier v. Birch, 9
Ves. Jr. [Eng.] 69; Ricketts v. Gurney, -7 Price [Eng.]
699; Persse v. Persse, 5 H. L. Cas. [Eng.] 670; Norris v.
Beach, 2 Johns. [N. Y.] 294; FEx parte Hurst, 1 Wash. C.
C. Rep. [U. 8.] 186; Sahlinger v. Adler, 25 N. Y. Sup. Ct.
704; Jacobson v. Hosmer, 42 N. W. Rep. [Mich.] 1110.

NORVAL, J. .

This aetion was brought in the district court of
Douglas county to recover the sum of $75,000. The de-
fendant was personally served with summons in that
county. He made special appearance in the cause and
objected to jurisdiction of the court over his person,
and moved to quash the service of the summons, on the:
ground that he was a non-resident and had been in at-
tendance before the court in another cause as a witness,
and a reasonable time had not elapsed after the trial
thereof to enable him to return to his home. The service
of process was set aside and the action dismissed.

The record discloses that the defendant is a British
subject and a citizen and a resident of England; that on
September 19, 1894, he came to Omaha solely as a party
and witness to be present at the trial of a cause then
pending in the district court of Douglas county, wherein
Pheebe R. E. E. Linton and Adolphus Frederick Linton
were plaintiffs, and John Whitaker Cooper and others
were defendants, with the intent to depart from Omaha
at the earliest possible moment after the conclusion of



440 NEBRASKA REPORTS. [VoL. 54

Linton v. Cooper.

1894, continued from day to day until Thursday, October
11, at about 5 o’clock P. M. of that day, when the cause
was submitted to the court, by it taken under advisement,
and the decision therein announced on October 20; that
the defendant herein was present during the entire trial
of that cause in the capacity of defendant and witness;
that on October 11, and within fifteen minutes of the
close of the trial, defendant was served with a summons
in a suit brought against him before a justice of the peace
of Douglas county by the said Phebe R. E. E. Linton, and
within an hour thereafter he was served with another
summons in an action brought by said Pheebe in said dis-
trict court, and that summons in the present action was
served upon defendant on Saturday, October 13, 1894,
between 3 and 4 o’clock P. M. in the court house of Doug-
las county.

Public policy, the due administration of justice, and
the protection of parties and witnesses demand.that non-
resident suitors and witnesses alike be protected from
the service of civil process while necessarily in attend-
ance upon court. This privilege or immunity extends to
parties and witnesses not only while coming to, returning
from, and in actual attendance upon, the court for the
purpose of trial, but for a reasonable time after the hear-
ing to prepare for departure. This is the settled doec-
trine of this and other courts. (Palmer v. Rowan, 21 Neb.
452; Wayer v. Nelson, 54 Neb. 434; [Iisk v. Westover, 4
S. Dak. 233; Wilson v. Donaldson, 117 Ind. 56; First Nat.
Bank of St. Paul v. Ames, 39 Minn. 179; Mulhcarn v. Press
Pubdlishing Co., 53 N. J. Law 150; Parker v. Marco, 136 N.
Y. 585; Andrews v. Lembeck, 46 O. St. 38; Jacobson v. Wayne
Circuit Judge, 76 Mich. 234; Gregg v. Sumner, 21 T11. App.
110; Christian v. Williains, 35 Mo. App. 297; Partridge v.
Powell, 180 Pa. St. 22; Kinne v. Lant, 68 Fed. Rep. 436;
Smythe v. Banks, 4 U. 8. 329.%) Judge Thompson, in Chris-
tian v. Williams, 35 Mo. App. 297, uses this language:
“The reason which extends the immunity to a non-resi-
dent witness is, that he cannot be brought within the
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jurisdiction to testify by compulsory process, and as his
testimony may be needed in order to the due administra-
tion of justice, he ought not to be deterred from coming
by the possibility of being entangled in other litigation
by reason of coming. The same reason extends in a
measure to the presence of a litigating party. The due
administration of justice is presumptively promoted by
his being present at the trial of a cause to which he is a
party, in order to instruct his counsel, and it is therefore
prejudicial to the administration of justice that a rule
should exist which may deter him from coming.” There
is some cqnflict among the decided cases, but, in weight
and reason, the decisions range themselves in strong
array in support of the principle announced in the fore-
going excerpt.

The testimony adduced in support of the motion to set
aside the service of process herein tends to show that
after the conclusion of the hearing on October 11, 1894,
defendant had a large amount of business to transact
with his counsel in connection with said cause as a party
litigant; that important features were to be discussed
and contingencies to be provided for in relation thereto,
since the decision had not been announced; that his per-
sonal effects and baggage were to be packed; that hun-
dreds of documents which he had brought with him from
England to be used in the trial of said cause had become
disarranged and scattered during the trial and it was
necessary to gather these up, sort, and arrange them so
a portion could be left with his counsel and the remain-
der packed for reshipment for England; that affidavits
were required to be prepared for the purpose of support-
ing the motion to quash the service of the writs in the two
other cases already mentioned which had been sued out
against Cooper; that defendant and his counsel, immedi-
ately after the close of the hearing on October 11, began
to make all necessary preparations to enable defendant
to leave Omaha and the state at the earliest practicable
moment consistent with the business which brought him
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to the city, and both continued their efforts in that behalf
incessantly, and with all due haste, up to the time the
summons herein was served upon the defendant. The
question is whether the service of process was had while
Cooper was in attendance upon the district court of
Douglas county as a suitor and witness, and before suf-
ficient time had elapsed for him to depart from the
county. No definite rule can be laid down as to the
length of time a party or witness may have to return to

his home other than that the law gives him a reasonable
~ time to depart from the court. What is, and what is not,
a reasonable time for such purpose is a question of fact
to be ascertained from the evidence adduced and the
circumstances surronnding each particular case. What
would be reasonable for one person might be wholly un-
reasonable for another. We think, under the facts dis-
closed by this record, Cooper was privileged from service
of summons in this action, especially since the cause in
which he had appeared as a party and testified as a wit-
ness was undetermined when this service was had, and
because a reasonable time after the hearing therein for
him to take his departure from the state had not yet
elapsed. The facts bring this ease within the letter and
spirit of the rule, and the reason upon which it is based,
which protects parties and witnesses from the service of
process in civil cases while attending court in a jurisdic-
tion other than the one where they reside. (See Jacobson
v. Wayne Circuit Judge, 76 Mich. 234; Kinne v. Lant, 68
Fed. Rep. 436; Hatch v. Blisset, Gilbert’s Cas. [Eng.] 308;
Sidgier v. Birch, 9 Vesey’s Ch. [Eng.] 69; Ricketts v. Gur-
ney, 7 Price’s Rep. [Eng.] 699; ILightfoot v. Cameron, 2
Sir William Blackstone Rep. [Eng.] 1113.)

. The motion to set aside service of process in this cause
was properly sustained, and the judgment, therefore,
must be

i AFFIRMED.
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- Pumse R. E. E. LINTON V. JOHN W. COOPER ET AL.
FiLED APRIL 8, 1898. No. 7963.

"Process: WITNESS: NON-RESIDENT. A party to a suit, or a witness at
the trial, who is a non-resident of this state, is privileged from
the service of summons in this state not only while necessarily
and in good faith in attendance upon the court. but for a reasona-
ble time after the hearing, to prepare for his departure and return
to his home.

ErRrOR from the district court of Douglas county.
Tried below before KRYSoR, J. Affirmed.

John T. Cathers and William A. Redick, for plaintiff in
€rror.

Charles A. Goss, contra.

NORVAL, dJ.

The controlling facts herein are substantially the same
as in Linton v. Cooper, 54 Neb. 438, decided herewith, and
for the reason stated in the opinion filed in that case the
judgment is ~

AFFIRMED.

IwzrRA E. HOWARD BT AL. V. BOARD OF SUPERVISORS Ol
CrLAY CoUNTY.

FiLEp APRIL 8,1898. No. 7903.

1. Highways: DEcisioN oF CoUNTY Boarp: REviEw. The propriety or
necessity of opening and working a section-line road is committed
to the discretion of the county bodrd, and its decision is not sub-
ject to review.

2 Fminent Domain: CONSTITUTIONAL Law. Property is not taken for
a public use without due process of law when an opportunity is
afforded the owner to have his damages ascertained by adequate
and appropriate judicial proceedings, and provision is made for
the payment of the amount thereof prior to the time the property
is taken.
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3, Statutes: TITLES: SECTION-LINE RoADS. Section 46, chapter 78,
Compiled Statutes, is embraced within the title of the act of which
it forms a part, and is valid, although said section may operate
incidentally to modify ‘other laws.

4. Highways: DaMAGEs: INsTRUcTIONS. Where land has been appro-
priated for a public highway, an instruction which directs the jury
to allow the owner full compensation for land actually taken and
such damages to the residue of the tract as are equivalent to the
diminution of the value thereof is not unfavorable to him.

5. Instructions: REPETITIONS. A cause will not be reversed for the
refusal of a proper instruction where an instruction fully as fa-
vorable to the complaining party covering the same point has
been given by the court on its own motion.

6. Highways: Damacis: CONFLICTING EVIDENCE: REVIEW. Where
there is a conflict in the evidence as to the amount of damages
sustained by a land-owner by reason of the appropriation of his
land for a public road, this court will not interfere with the ver-
dict on the ground that the damages awarded by the jury are in-
adequate.

ERROR from the district court of Clay county. Tried
below before HASTINGS, J. Affirmed.

S. W. Christy, for plaintiffs in error.
A. C. Epperson and William M. Clark, contra.

NoRrvAL, J.

. A petition was presented to the county board of Clay
county praying the opening of a section-line road between
sections 26 and 35, in township 5, range 6 west, and over

.and across the lands of Ezra E. Howard and Irenus V.
Howard. The Howards filed with the county clerk of
said county a remonstrance against the opening of the
highway, upon various grounds, and set forth therein a
claim for damages in the sum of $1,500. A suit in equity
was subsequently brought by them in the district courrt
to enjoin the county clerk and board of supervisors from
opening the said section line as a public road. A demurrer
to the petition was sustained, and the cause dismissed.
An appeal was prosecuted to this court, which resulted
in an affirmance of the judgment of the district court.
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(Howard v. Brown, 37 Neb. 902.) Subsequently the county
board, upon the hearing of the evidence adduced, made a
finding, which was entered on the record of its proceed-
ings, that the public good demands and requires the
opening of said section-line road, and the same was or-
dered to be opened. The damages of the remonstrators
were allowed at $170, and they prosecuted an appeal to
the district court, where the jury assessed their damages
at the sum of $315. .

"In the court below the Howards filed a petition setting
. forth therein, in addition to their claim for compensa-
tion, various grounds why the highway should not be
opened. All averments presenting the question of the
necessity and expediency of the establishment of the road
were by the court, on motion of the county attorney,
stricken from the pleading, which ruling is now assailed.
It is asserted that plaintiffs had the right to appeal from
the decision of the board ordering the opening of the
road and have the jury determine whether the public
good demanded such step.to be taken. This position is
unwarranted. By section 46, chapter 78, Compiled Stat-
utes, it is provided: “The section lines are hereby de-
clared to be public roads in each county in this state, and
the county board of such county may, whenever the pub-
lic good requires it, open such roads without any prelimi-
nary survey, and cause them to be worked in the same
manner as other public roads; Provided, That any dam-
ages claimed by reason of the opening of any such road
shall be appraised and allowed, as nearly as practicable,
in manner hereinbefore provided.”” By this section the
legislature has located potential roads on all section
lines of the state, and vested exclusive discretion in
county boards to cause the same to be opened and worked
as public highways, whenever the public good demands

that such steps shall be taken; but before a section-line

road can be opened the damages of the land-owner must
be ascertained. The statute authorizes an appeal to the
district court from the award of damages sustained by
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the establishment of a road, but makes no provision for
the review on appeal of the decision of the board ordering
the opening of a highway. We therefore conclude that
that question is not open to contest on appeal; otherwise
it would permit the appellate court to review the decis-
ion of an inferior tribunal upon a matter committed to
its discretion, and that, too, in the absence of an express
statute permitting such review. The propriety or neces-
sity of opening and working section-line roads is commit- °
ted to the discretion of the county board, and its decision
is final.  (Throckmorton v. State, 20 Neb. 647; Cowles wv.
School District, 23 Neb. 655; Howard v. Brown, 37 Neb.
902; Pollock: 1. School District, 54 Neb. 171; Elliot,
Roads & Streets 276; Wearer v. Templin, 113 Ind 329)
Whether a necessity e\lbted or not for the opening of the
road in question was a governmental question which did
not concern plaintiffs, so long as they recelved compensa-
tion for their damages sustained.

It is insisted that the denial of an appeal to review the
decision of the county board upon the proposition
whether the public good required the opening of this
highway is a violation of the state constitution which
guaranties: “No person shall be deprived of life, liberty,
or property without due process of law.” The foregoing
provision cannot be successfully invoked by these plain-
tiffs, since they have not been deprived of their property
in an unconstitutional manner. The legislature has pro-
vided how the property of an individual may be taken for
highway purposes, and designated a tribunal for deter-
mining the necessity of such appropriation, and for as-
sessing the damages of the land-owner, besides making
adequate provision for an appeal from the award. One’s
property is devoted to the public use by due process of law
when an opportunity is offered him to have his damages
‘ascertained by adequate and appropriate judicial proceed-
ings, and suitable provision is made for the payment of
the same prior to the taking of the property. (Chicago,
B. & Q. R. Co. v. State, 47 Neb. 549.)
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It is next asserted that said section 46, chapter 78, Com-
piled Statutes, is unconstitutional, because the provisions
of said section are not embraced within the title of the
act and are inconsistent with, and repugnant to, prior
statutes which have not been in terms repealed. The
same objections were decided adversely to the foregoing
contention in Henry v. Ward, 49 Neb. 392, it being there
held that said section 46 was germane to the title and
subject of the prior act amended, and is valid, though
the amendment did operate incidentally to modify other
statutes. (See State v. Corncll, 50 Neb. 526.) A discussion
of the question anew is unnecessary at this time.

Complaint is made in the brief of the instructions given
and refused on the measure of damages. The court di-
rected the jury, substantially, that the measure of re-
covery is the market value of the land actually appropri-
ated for the highway, together with a sum equal to the
depreciation in value of the portion not taken, occasioned
by the location and opening of the road. This rule was
favorable to plaintiffs. As to the instructions tendered
by them, all that need be said is that they were fully
covered by those given by the court on its own motion;
therefore it was not reversible error to refuse those re-
quested. '

‘We have carefully perused the testimony in the bill of
exceptions, and find that it would have supported a ver-
dict for a larger sum, as well as for a smaller amount,
than was returned by the jury. Therefore the assign-
ment that the damages assessed are inadequate must be
overruled. '

AFFIRMED.
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Chicago, B. & Q. R. Co. v. Schalkopf.

CHICAGO, BURLINGTON & QUINCY RAILROAD COMPANY
V. WILLIAM SCHALKOPF.

Firenp Arriv 8,1898. No. 7955.

1. Adverse Possession. To establish title to real estate by adverse pos-
session there must have been maintained, by the party asserting
title, an actual, continuous, notorious, adverse, and exclusive pos-
session of the premises, under claim of ownership, during the
statutory period of ten years.

2. Instructions: EVIDENCE. It is error to give an instruction to the
jury which assumes the existence of material facts which are un-
supported by the evidence.

ERROR from the district court of Lancaster county.,
Tried below before HoLmEs, J. Reversed.

J. W. Deweese and F. E. Bishop, for plaintiff in error.
L. W. Billingsley and R. J. Greene, contra.

NORvVAL, J.

This was ejectment by the Chicago, Burlington &
Quincy Railroad Company to recover a part of lot 10,
in block 5, of Mechanics’ Addition to the city of Lincoln.
The answer consisted of a general denial, and a plea of
ten years of adverse possession of the property in the
defendant and his grantors. In compliance with the
provisions of the statute there were two trials of the
cause in the court below, both of which resulted ad-
versely to the plaintiff, and it has brought the record here
for review. :

It is alleged as a ground for reversal that the verdict is
unsupported by the evidence. The defendant occupies
the portion of the lot in controversy, and asserts title
thereto through certain conveyances starting from' the
original patentee, and by reason of adverse possession
for the statutory period, while plaintiff predicates the
right of possession to the property by virtue of a war-
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ranty deed from the patentee and certain condemnation
proceedings. There is no material controversy over the
facts. By letters patent issued by the United States on
August 1, 1860, there was conveyed to Emerson H. Eaton
the east balf of the southeast quarter of section 27, in
township 10 north, of range 6 east, in Lancaster county.
A portion of said real estate has been platted as Me-
chanics’ Addition to Lincoln by the then owner of the
property, but prior to such platting plaintiff constructed
its road over and across said lands. Lot 10, in said block
5, lies west of plaintiff’s road-bed, and the east end of the
lot is within the distance of fifty feet from the middle of
the main track and the center of the right of way. On
April 8, 1870, the railroad company filed an application
with the probate judge of Lancaster county for the con-
demnation of right of way through said county. Com-
missioners were appointed, who returned to said judge
their appraisement in writing, setting forth therein the
width of the right of way to be 100 feet on either side of
the center of the right of way, according to plats on file in
- the offices qf the secretary of state and county clerk of
said county, and assessing to E. H. Eaton $150 damages
for the location of the right of way across the said east
half of southeast quarter of section 27. Plaintiff paid
said sum to the probate judge for the use of Eaton on
May 9, 1870, but the money was afterwards withdrawn
by the company. Subsequently, in July of the same year
the condemnation proceedings were supplemented by the
same commissioners, reassessing Eaton’s damages in the
premises in the sum of $150, upon prior personal service
of notice on him of such proposed action. Eaton ap-
pealed to the district court from this last appraisement,
and on June 6, 1871, the cause was dismissed out of said
court pursuant to the stipulation of the parties. On the
same day Eaton and wife, by deed of general warranty,
conveyed to the railroad company a right of way 100 feet
wide, being fifty feet on each side of the center line of
gaid railroad as located and built across the aforesaid
- 33
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eighty-acre tract, which deed was duly filed for record on
December 11, 1871. .

The rule is a familiar one in this state that to acquire
title to real estate by virtue of the statute of limitations
there must have been an actual, visible, exclusive, peace-
able, and uninterrupted adverse possession of the prem-
ises under claim of ownership for the period of ten years.
The evidence in this case is wholly insufficient to estab-
lish that the defendant and those through whom he
claims title to the property had been in the actual occu-
pancy or possession of that portion of the lot in dispute
for the statutory period above stated. Defendant pur-
chased the lot in 1887, and at the time it was vacant and
unimproved. This suit was instituted in 1893. It is,
therefore, very evident that the defense of adverse pos-
session was not made out at the trial.

Both plaintiff and defendant claim title to the property
from a common source. It is needless to state the va-
rious conveyances constituting defendant’s chain of title,
since plaintiff must recover alone on the strength of his
own title or right to the premises, and cannot rely on the
weakness or invalidity of that of his adversary. (O’Brien
v. Gaslin, 24 Neb. 559; Buck v. Gage, 27 Neb. 306; Gregory
v. Kenyon, 34 Neb. 640;  Bigler v. Baker, 40 Neb. 325;
Omahe Real Estate & Trust Co. v. Kragscow, 47 Neb. 592.)
Plaintiff acquired, by the warranty deed from Eaton and
wife to it, a perfect and complete title to a strip of land
100 feet in width, or fifty feet wide on each side of the
center line of the right of way. And the evidence ad-
duced on the trial in the lower court established beyond
any dispute that a portion of the land sought to be re-
covered, to-wit, a strip five feet in width, is embraced
within the description contained in the said deed to the
company and is in possession of the defendant. These
facts are established by the testimony of E. E. Harte,
plaintiff’s civil engineer, the maps and deed, and there
is no testimony to be found in the record in opposition
thereto. The verdict being unsupported by the evidence



Vor. 54] JANUARY TERM, 1898. 451,

Chicago, B. & Q. R. Co. v. Schalkopf.

as to a portion of the premises, it is unnecessary to ex-
press an opinion upon the sufficiency of the condemnation
proceedings to entitle plaintiff to recover possession
thereunder of the remainder of the property in dispute.

Complaint is made of the giving of the following para-
graph of the charge of the court, to which exception at
the time was taken by counsel for plaintiff:

“7. The defendant alleges in his answer that the cause
of action set forth in the plaintiff’s petition did not ae-
crue to the plaintiff, nor to its grantors, within ten years
next before the beginning of this action, and that for ten
years immediately before the commencement of this ac-
tion the defendant and his grantors were in open, noto-
rious, adverse, and continuous possession of the lot de-
scribed in the petition, and contends that plaintiff ought
not to maintain this action against defendant, because
the same is barred by the statute of limitations. You
are instructed that where, in an action of ejectment such
as this action is, the defendant in possession of the real
estate, the subject of the action, relies upon the statute
of limitations as a defense, the burden of proof is on him
to show by a fair preponderance of the evidence that his
possession and that of his grantors has been actual, open,
continuous, adverse, and exclusive during the ten years
last preceding the commencement of the action and with
the purpose and intent of the occupants of the premises
in controversy to assert their ownership of the property;
hence, if the jury find from the evidence that the defend-
ant and his grantors have been in actual, open, continu-
ous, adverse, hostile, and exclusive possession of the
premises in controversy, with the purpose and intent of
asserting at all times their ownership of the property in
question, for the full term of ten years or more prior to
the 30th day of September, 1893, then your verdict should
be for the defendant.”

There is in the record before us no evidence to which
this instruction could apply. It submitted to the jury
for their determination the existence of the fact of ad-
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verse possession without any evidence to support it. The
instruction was prejudicial in the highest degree, and
should not have been given. (Morearty v. State, 46 Neb.
652; Williums v. State, 46 Neb. 704; City of York v. Spell-
man, 19 Neb. 357.) The judgment is reversed and the
cause remanded.

REVERSED AND REMANDED.

Ryan, C., not sitting.

LypiA 8. MILLER ET AL. V. N. H. MEEKER.
FiLgp APRIL 8,1898. No. 7908.

1. Justice of the Peace: SUMMONS TO ANOTHER CoUNTY. When an ac-
tion is properly brought before a justice of the peace of one county
summons may issue to any other county to bring in other parties
defendant.

In a personal action service of summons in a county
where a suit is brought upon a nominal defendant merely, who has
no substantial interest in the subject of the suit adverse to the
plaintiff, does not confer authority upon the court to issue a sum-
mons to another county for a real defendant.

3.

: Jurispicrion. The jurisdiction of a justice’s court is inferior
and limited, and to support a judgment of that court the record
must affirmatively show jurisdiction over the person of the de-
fendant.

ERROR from the district court of Cass county. Tried
below before CHAPMAN, J. Reversed.

A. D. McCandless and G. M. Spurlock, for plaintiffs in
error.

George W. Clark and D. K. Barr, contra.

NORVAL, J.

This suit was instituted before a justice of the peace
of Cass county by N. H. Mecker against P. A. Iisher,
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Lydia 8. Miller, and William I'isher for the recovery of
money. Service of summons was made upon P. A. Fisher
in that county, and upon the other two defendants in
Gage county. Lydia 8. Miller and William Fisher made
special appearance before the justice, and objected to the
jurisdiction of the court over their persons, which motion
was overruled, and thereupon judgment was entered
against all the defendants for $150 and costs. Lydia 8.
Miller and William Fisher alone prosecuted a petition
in error to the district court, where the judgment of the
justice was affirmed, and they have brought the record to
this court for review by proceeding in error.

The first question presented is whether, under the leg-
islation in this state, a justice of the peace has authority
to issue a summons to any county in the state. The
solution of this question requires an examination and
construction of certain sections of the Code of Civil Pro-
cedure. Section 904 declares that “the jurisdiction of
justices of the peace in civil cases shall, unless otherwise
directed by law, be limited to the county wherein they
may have been elected, and where they shall reside.”
The foregoing limits the territorial jurisdiction of jus-
tices of the peace to their respective counties in all cases
where the legislature has not in express terms, or im-
pliedly, otherwise ordered. Such justice must perform
his acts within the territorial boundaries of his county,
and it must be conceded that the section quoted confers
no authority upon such an officer to issue process to a
county other than that in which he was elected or ap-
pointed. Has such power been given by any other statu-
tory provisions? Section 65 of said Code provides:
“YWhere the action is rightly brought in any county, ac-
cording to the provision of title four, a summons shall be
issued to any other county, against any one or more of
defendants, at plaintiff’s request.” Section 1085 declares
that “the provisions of this Code, which are in their
nature applicable, and in respect to which no special pro-
vision is made by statute, shall apply to proceedings be-

o
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fore justices of the peace.” This last section, of itself,
may be insufficient to make said section 63 applicable to
-actions instituted before justices of the peace, but the
provisions of said section 1083, when construed in con-
nection with the fact that the justice act is a part of the
Code of Civil Procedure, adopted therewith, and such act
contains no special provision relating to the county to
which a justice’s summons shall be issued, except as
contained in section 910 of the Code of Civil Procedure,
which declares that the same shall “be directed to the
constable or sheriff of the proper county,” there is plausi-
ble ground for holding that when an action is properly
brought in a justice’s court of the county where one of
the defendants resides or may be served with process,
summons may lawfully issue to a county other than that
in which suit is brought for other defendant or defend-
ants. This construction has been given the statute by
the bench and bar for years, and is supported by a dictum,
of this court in Bair v. People’s Bank, 27 Neb. 577. It is
doubtful whether the court as now constituted would
adopt this construction were it not for the fact that the
case referred to has been so long acquiesced in as to now
become a 1ule of property, and which, if changed, should
be by the legislature and not by the courts.

It is urged that the justice of the peace did not acquire
Jurisdiction over the persons of Lydia 8. Miller and Will-
iam Ifisher. for the reason 1. A. I'isher, the defendant
upon whom process was served in (‘ass county, had no
substantial interest in the subject of the suit adverse to
the plaintiff below. TUnder the statute of this state, an
action like the one at bar must be instituted in the county
in which the defendant or some one of the defendants
resides, or may be summoned. (Code of Civil Procedure,
sec. 60.) And section 65, quoted above, authorizes, where
an action is properly brought in one county, the issuing
of summons to any other county in the state. The word
“defendant,” as used in said section 60, does not mean 2
nominal defendant merely, but one who has a substantia]

.
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interest in the subject of the suit adverse to the plaintiff.
(Dunn v. Haines, 17 Neb. 560; Cobbey v. Wright, 23 Neb.
250, 29 Neb. 274; Hanna v. Emerson, 45 Neb. 708.) It is
obvious if a suit is not rightly planted in the county
whence the summons issued, there is no authority for
bringing a defendant from another county by a summons
directed to, and served in, that county. In this state the
jurisdiction of a justice of the peace is inferior and lim-
ited, and to sustain a judgment of his court the record
must affirmatively show that jurisdiction over the person
of the defendant was obtained. (Robbins v. Clemmons, 41
0. St. 285.) In the light of the principles stated above
it is plain the justice in the case before us acquired no
jurisdiction over Lydia 8. Miller and William I'isher, and
that the judgment rendered against them is void, since
they were served with process in Gage county, made no
general appearance in the cause, and their co-defendant,
P. A. Fisher, was a mere nominal party, having no real
interest in the controversy adverse to the plaintiff. The
bill of particulars states no cause of action against him.
Tt merely avers that the contract sued upon was made by
him as agent for the other defendants, without alleging
a single fact from which an inference could even be
drawn that P. A. Fisher was personally liable upon the
contract which it is alleged he entered into for and on
behalf of his co-defendants.- The record discloses that
the suit was improperly brought in Cass county, and
there was no right to serve the defendants in another
county. )

It is argued by counsel for plaintiff below that all the
defendants made a general appearance before the justice.
This contention is not borne out by the record, at least so
far as Lydia S. Miller and William IFisher are concermed.
The jurisdiction of the justice over their persons was suf-
ficiently challenged by the special appearance which they
made; but whether this is true or not is of no iniportance,
because the want of jurisdiction appeared on the face of
the record, and was available to them at any time. The
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judgment of the district court is reversed and the cause
remanded with directions to reverse the judgment of the
justice of the peace as to Lydia 8. Miller and William
Fisher and to dismiss the action as to them.

REVERSED AND REMANDED.,

WESTERN MANUFACTURING COMPANY V. J. J. ROGERS
ET AL,

FILED APRIL 8, 1898. No. 7918.

1. Evidence Contradicting Terms of Note. A promissory note or con-
tract cannot be varied, qualified, or contradicted by evidence of
a prior or contemporaneous agreement resting in parol.

2. Note: INDORSEMENT OF CONDITIONS: WAIVER. A memorandum in-
dorsed on a promissory note, to the effect that the promise may
be discharged by substitution of other obligations of the makers
within a given time, is for the benefit of the makers, and if they
fail to avail themselves of the privilege or option, within the pre-
scribed period, the note becomes absolute, and a recovery may be
had thereon, after maturity, according to its legal import.

3. Action: ADMISSION OF LIABILITY: INSTRUCTION. ‘Where, on the trial,
the defendant admits on the record full liability on a cause of ac-
tion set forth in the petition it is error to refuse an instruction
tendered to find for plaintiff as to such cause of action,

4. Construction of Contract. The interpretation of a written contract
is for the court and not for the jury, when it is capable of being
construed by its terms alone, unaided by extrinsic facts.

ERROR from the district court of Hall county. Tried
below before KENDALL, J. Reversed.

George H. Thummel and Lamb, Adams & Scott, for plain-
tiff in error.

Abbott & Caldwell, contra.

NORVAL, J.

The Western Manufacturing Company set forth in its
petition in the court below two causes of action, the first
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of which was to recover the sum of $76.66 with seven per
cent interest thereon, as a balance alleged to be due from
defendants for goods sold and delivered. The second
count of the petition was upon a promissory note for
$208.50, executed by the defendants on October 1, 1891,
due one year thereafter, and payable to the order of
plaintiff, with interest at eight per cent from maturity.
The note at the time it was signed and delivered con-
tained the following indorsement:

“This note is given for six mowers and two hay rakes
on hand with J. J. & B. J. Rogers, October 1, 1891. The
same are to be sold by said J. J. & B. J. Rogers during
the season of 1892, and at the maturity of this note we are
to accept in payment of the same their notes due on the
average time on which said mowers and rakes were sold.

“WresTERN Mra. Co.,
“M. D. WrLCH, Sec’y and Treas.”

The petition charges that the foregoing indorsement
gave the defendants an option or privilege to take up the
note in a certain manner, and that they neglected and
refused to avail themselves of such option, wherefore
they are liable for the face of the note and interest. The
defendants answered by a general denial of the averments
of the petition, and pleaded that in 1890 plaintiff ap-
pointed the defendants its agents to sell certain farm
machinery, principally mowers and rakes, and repairs
therefor, and that under said agreemenf they received
certain machines and repairs, including the goods de-
seribed in the petition, also the six mowers and two rakes
mentioned as being the consideration for said note; that
for the purpose of keeping true and correct accounts be-
tween the parties books were opened and all goods
shipped to defendants were charged to them; that in
October, 1891, M. D. Welch, plaintiff’s secretary and
treasurer, represented to defendants that plaintiff was
dispensing with certain portions of its book-keeping, and
requested defendants to execute the note sued on, and
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Welch indorsed thereon the said memorandum, promis-
ing at the time and before said note was executed that it
would show said machines were held as commission
goods in the hands of defendants, which would not have
to be paid for unless sold; that under such representa-
tions they signed and delivered said note to plaintiff;
that no part of the same was to be paid unless said goods
were sold; that defendants paid freight on the machines
on hand to the amount of $50 and that their storage was
of the value of $30, for which they asked compensation.
The reply was a general denial. Plaintiff obtained a
verdict for $101.60, and .to obtain a review of the order
and judgment denying its motion for a new trial is the
purpose of this proceeding.

On the trial the defendants, over the objection of
plaintiff, were permitted to introduce parol testimony
tending to prove that the note in controversy was given
for the sole purpose of showing the amount of unsold
goods which the defendants had belonging to plaintiff;
that it was the distinct agreement between the parties,
when the note was executed, that defendants would not
have to pay the same if the goods were not sold, and
that defendants subsequently sold two rakes and one
mower. Itisargued that the admission of the testimony
just indicated was erroneous, for the reason it was an
attempt to defeat the legal effect of the note in suit by
an alleged parol contemporaneous agreement. It is a
familiar rule that such evidence is inadmissible to vary,
modify, or contradict a written instrument. The note
and memorandum indorsed thereon are parts of the same
contract and must be construed together. When thus
interpreted, it is obvious the agreement was that de-
fendants were to pay plaintiff, in consideration of the six
mowers and two hay rakes, the sum of $208.50 one year
after the date of the note, with interest, with an option
to the payors to make settlement by giving their own
notes due op the average time on which said machinery
should be sold by them during the season of 1892. There
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is no.room to doubt that the title to the property vested
in the defendants, and that no inference can be properly
drawn from the note and memorandum that after the
execution and delivery thereof the relation of principal
and agent existed between the parties. It was clearly
incompetent for the defendants to introduce parol proofs
for the purpose of contradicting the written agreement
expressed in the note and memorandum, by showing that
the machinery was held by the defendant for sale on
commission and was not to be paid for until the same
was disposed of. (Newton Wagon Co. v. Diers, 10 Neb. 284;
(Clarke . -Kelsey, 41 Neb. 766; Kaserman v. Fries, 33 Neb.
427; Waddle v. Owen, 43 Neb. 489; Van Etten v. Howell, 40
Neb. 850.) The option contained in the memorandum
in question was a stipulation for the benefit of the de-
fendants, which they could avail themselves of or not
as they might elect. They neglected to discharge the
obligation by the substitution of other notes according
to the privilege given them; therefore the note in suit,
upon its maturity, became an absolute promise of the
defendants to pay the sum therein mentioned with in-
terest. (1Rae v. Raser, 9 Port. [Ala.] 122; Nesbit v.
Pearson, 33 Ala. 668; State v. Shupe, 16 Ta. 36; Schnier v.
Fay, 12 Kan. 184.)

An instruction was tendered, which was refused, di-
recting the jury that plaintiff was entitled to recover on
its first cause of action the sum of $76.66 and interest
thereon at seven per cent. The refusal to so instruct the
jury was reversible error, since it was admitted by de-
fendants, in open court on the trial, that there was a
balance due plaintiff for the items set out in the first
cause of action, $76.66, on October 14, 1892, and that the
same had not been paid. No instruction of like import
was given by the court, while, on the contrary, the jury
were told in one instruction that every allegation of the
petition was denied by the answer, and in another para-
graph of the charge it was stated that the burden was
on the party alleging a fact to prove its existence by a
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preponderance of the evidence. The refusal of the re-
quest, under the circumstances, was prejudicial to plain-
tiff.

Complaint is made of the following instructions given
by the court on its own motion:

“No. 5%. If you find from the evidence that the defend-
ants gave the note sued upon simply as a memorandum
note at the suggestion of the plaintiff’s duly authorized
agent, as claimed by defendants, and not as a settlement
in full for said machines, then defendants would be lia-
ble to plaintiff on said note only for such sum as you
find is the value of the goods sold after giving said note,
if any such have been sold and not settled for.”

“No. 7. You are instructed that if you find that the de-
fendants were selling the goods of the plaintiff on com-
mission and did not own them, and that they have sold
any of said goods and have not settled for all the goods
sold, then your verdict should be for the plaintiff for the
value of the goods you find from the evidence have been
sold and not settled for, including mowers, rakes, and
repairs, less such sum as you find the defendants entitled
to for freight paid or for storing said machinery, if you
find they are entitled to anything.”

The giving of these instructions constituted grounds
for reversal. They left it for the jury to construe the
agreement of the parties. The contract was unambigu-
ous, and required no extrinsic facts to aid in ascertaining
its true meaning; therefore it was the province of the
court to have interpreted it. (Sims v. Summers, 39 Neb.
781; Rickelts v. Rogers, 53 Neb. 477.) It follows that the
judgment should be reversed and the cause remanded
for a new trial.

REVERSED AND REMANDED.
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R. A. STEWART V. AMERICAN EXCHANGE NATIONAL BAXK
or LINCOLNXN.

FILED APRIL 8,1898. No. 7894.

1. Pleading and Proof. All material averments of new matter in an
answer which are not denied by the reply will be taken as ad-
mitted, and need not be proved.

. AMENDED ANSWER: REpLY. Where, after reply, an amended
answer is filed setting up the defense interposed in the original
answer and, in addition, facts which constitute a new and dis-
tinct defense, the plaintiff may reply anew if he so elects, but if he
does not, the reply to the original answer will not stand as a reply
to such new or additional defense. e

3. Judgment Non Obstante Veredicto. Section 440 of the Code of
Civil Procedure requires judgment to be rendered in favor of the
party entitled thereto by the pleadings, notwithstanding a verdict
has been returned against him.

4. Principal and Surety: SECURITY: NEW TriaL. A creditor who with-
out the consent of the surety voluntarily parts with security
thereby releases the surety to the extent he has been thereby dam-
aged.

Error from the district court of Lancaster county.
Tried below before TIBBETS, J. Reversed.

Willard E. Stewart, for plaintiff in error.
Sawyer, Snell & Frost, contra.

NORVAL, J.

This suit was brought in the court below by the Ameri-
can Exchange National Bank of Lincoln against Lou L.
E. Stewart and R. A. Stewart on a promissory note for
$1,000, bearing date May 15, 1893, due in ninety days.
with interest at ten per cent per annum from date until
paid. Lou L. E. Stewart made default. R. A. Stewart
for answer alleged that he signed the note as surety
merely, and that, without his consent, plaintiff, for a
valuable consideration received from Lou L. E. Stewart,
extended the time of payment of the note. The bank re-
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plied by a general denial. Prior to the trial R. A. Stew-
art, by leave of court, filed an amended answer, which set
up the same defense as contained in the original answer
and, in addition, pleaded that the bank.held certain
notes, aggregating $3,000, as collateral to the one sued
.on, which it surrendered to the principal maker, Lou L.
E. Stewart, to the damage of the answering defendant.
No reply was filed to the amended answer. Verdict and
judgment for plaintiff; and defendant R. A. Stewart
prosecutes an error proceeding to this court.

One ground urged for reversal is that the defendant
surety was, by the pleadings, entitled to recover judg-
ment, which proposition is unanswerable. Under sec-
tion 134 of the (‘ode of Civil Procedure every material
allegation of new matter contained in the answer, not
put in issue by a reply, must be taken as true. (Dillon v.
Russell, 5 Neb. 484; Williamns v. Evans, 6 Neb. 216; Payne
v. Briggs, 8 Neb. 75; Consaul v. Sheldon, 35 Neb. 247; Na-
tional Lumber Co. v. Ashby, 41 Neb. 292 ; Van Etten v. Kos-
ters, 48 Neb. 152; Scoficld v. Clurk, 48 Neb. 7 11; Culbertson
Irrigating & Water Power Co. v. Coz, 52 Neb. 684; Hartzell
v. McClurg, 54 Neb. 313.) Two defenses were well
pleaded in the amended answer—the release of the
surety by the payee extending the time for the payment
of the note to the principal malker, and the surrender and
release of collaterals held as security for the payment
of the note. By the plaintiff failing to reply to the
amended answer, the second defense, under the statute
and authorities, must be regarded as confessed. It is
suggested, in argument, by counsel for plaintiff below
that the reply to the original answer should be treated
as a reply to the amended one. Possibly it might have
been thus regarded had it been refiled as a reply; but .
without such refiling it certainly cannot be so considered
as to the new defense which was not interposed in the
first or original answer. An amended answer having
been filed, plaintiff had the undoubted right to plead
over if it so desired, or to stand upon its reply previously
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filed. Having elected to adopt the latter course, the
reply to the original answer should not be considered
as a reply to the amended answer, as to the new or ad-
ditional facts, or cause of action, set forth in the amended
pleading, which were not contained in the original.
(Bslich v. Mason City & F. D. R. Co., 75 Ia. 443; Wilson v. *
Preston, 15 Ta. 246; McAllister v. Ball, 28 111. 210; Ermen-
trout v. American Fire Ins. Co., 63 Minn. 194; Kelly v. Bliss,
54 Wis. 187.) The two cases relied upon by counsel for
plaintiff are not in point here. In Yates v. French, 25
Wis. 661, after answer, the original complaint or
- petition was amended, by merely changing the ad dam-
num clause. Obviously nothing new was brought for-
ward by the amendment which necessitated a new an-
swer. In that case there had been no change in the
matters in issue, and no different answer was required;
while in ‘the case at bar, after a reply was filed, an
amended answer was brought in pleading a new and
distinct defense to plaintiff’s cause of action, so that the
reply on file could not be considered as a plea thereto.-
In Stevens v. Thompson, 5 Kan. 305, the only amendment
of the petition, after answer, consisted in adding a new
party plaintiff, which did not change the grounds of the
action, and the answer already on file in that case put in
issue every fact pleaded in the original and amended
petition. )

It is insisted that the defendant waived a reply by
trying the cause as if one had been filed to the amended
answer; and Western Horse & Cattle Ins. Co. v. Timm, 23
Neb. 526, and other authorities® are cited to support the
principle that if a case is tried as though a proper reply
had been filed, no advantage can be taken in the appel-

#Meader v. Malcoln, 18 Mo. 550; Hensler v. Cannefar, 49 Mo. 295; Gray
p. Worst, 31 S. W. Rep. [Mo.] 585; State v. Phillips, 38 S. W. Rep. [Mo.]
931; Hopkins v. Cothran, 17 Kan. 173; Wilson v. Fuller, 9 Kan. 176;
Quimby v. Boyd, 6 Pac. Rep. [Colo.] 462; Jerome v. Bohn, 40 Pac. Rep.
[Colo.] 570; McAlister v. Howell, 42 Ind. 16; Helton r. Wells, 40 N. E. Rep.
[Ind.] 930; Comer v. Way, 19 So. Rep. [Ala.] 966; Minard v. McBee, 44
Pac. Rep. [Ore.] 491; Louistille & N. R. Cd. v. Copas, 26 S. W. Rep. [Ky.]
179; Killman v». Gregory, 66 N. W, Rep. [Wis.] 53.
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late court of the fact that no reply to the answer was
made. The doctrine invoked has no application here,
since there is nothing in this record to show that the
trial was conducted below on the theory that the aver-
ments of the amended answer were denied. There is no
bill of exceptions in the record, so we are not advised
what occurred during the trial. It does appear, how-
ever, that an exception was taken to each instruction,
especially the portion of the charge relating to the sur-
render of collaterals by plaintiff; so that no inference can
be properly drawn from this record that a reply was
waived. The absence of a reply to the amended answer
is not raised for the first time in this court. One of the
grounds set forth in the motion for a new trial was that
the verdict was contrary to law, which was sufficient
to challenge the attention of the trial court to the fact
that the verdict was not in accord with the issues ten-
dered by the pleadings.

Section 440 of the Code of Civil Procedure controls in
this case. It provides as follows: ‘“Where, upon the
statements in the pleadings, one party is entitled by law
to judgment in his favor, judgment shall be so rendered
by the court, though a verdict has been found against
such party.” Plaintiff by failing to reply to the amended
answer admitted the bank voluntarily surrendered to the
principal maker collaterals given to secure the note in
suit, without the consent of the defendant surety, which,
to the extent of the value of such collaterals, released
him from liability. (Bronson v. McCormick Harvesting Ma-
chine Co., 52 Neb. 342.) The verdict being for the face of
the note in controversy with interest, for the reason
stated, the judgment is reversed and the cause remanded.

REVERSED AND REMANDED.
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FrRED HirZKE V. JESSE H. BLAKE ET AL.
FiLep ArriL 8, 1898. No. 7926.

1. Conflicting Evidence: RrEviEw. A verdict based upon conflicting
evidence will not be disturbed.

2. Evidence: LeastE. Rejection of the lease offered in evidence in this
case held not prejudicial error.

3. Review: INsTRUCTIONS: BRIEF. Instructions not argued in the brief
of plaintiff in error will not be reviewed.

ErrOR from the district court of Douglas county.
Tried below before KEYSOR, J. Affirmed.

C. A. Baldwin, for plaintiff in error.
V. O. Strickler, contra.

NORVAL, J.

This suit was instituted before a justice of the peace
by Jesse H. Blake and Charles Secomb against I'red
Herzke and Birdie Mann to recover a balance alleged
to be due plaintiffs on an account for labor performed
and materials furnished by them in the making of cer-
tain changes and repairs of the Elkhorn Valley House
situated in the city of Omaha. Plaintiffs recovered judg-
ment against both of the defendants, and the latter ap-
pealed to the district court, where, upon a trial to a jury,
judgment was entered for the full amount claimed
against Herzke alone, a verdict having been returned
against the plaintiffs in favor of Mann.

Herzke was the owner of the building in question, and
Birdie Mann, after the changes and repairs were made,
occupied the premises as the tenant of Herzke. It is
not disputed that the labor was performed and materials
were furnished as alleged, nor is there any contention
here over the amount due plaintiffs by reason of the
premises. They insist the verdict and judgment against
Herzke are right and should not be disturbed, while he

34
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maintains that plaintiffs were employed by Mann alone
and that she, and not himself, is liable. The evidence
bearing upon this question is conflicting. That intro-
duced by plaintiffs tended to show that in April, 1893,
‘Herzke leased the Elkhorn Valley House to his co-de-
fendant, Birdie Mann; that subsequently, on or about
the 25th of said month, and before she had taken pos-
session of the property, she saw Mr. Blake, one of the
plaintiffs, and informed him that there was to be some
work dome on the building and suggested he meet
Herzke, the owner, at the premises the next day; that
Blake did so, when Herzke showed the latter through
the building, pointed out the various changes and alter-
ations he desired to be made, and told him to use any
available material composing an old barn which stood
on the same lot; that Herzke gave him the key to the
premises, procured a permit from the building inspector,
and during the progress of the work was frequently
present giving directions and instructions to the work-
men. There is in the record testimony conducing to
show that while Herzke went through the building with
Blake and pointed out the changes desired, he never
employed plaintiffs, but the agrecment was that they
were to look to Birdie Mann for their pay. The testi-
mony is ample to support a verdict in favor of plaintiffs.
The jury have passed upon the conflicting testimony,
and their finding we cannot disturb, although we would
have been entirely satisfied had the verdict released
Herzke from liability.

It is argued that the trial court erred in refusing to
permit a written lease of the premises between Herzke
and Mann to go in evidence. The ruling is justified on
more than one ground. The lease was never recorded
so0 as to give plaintiffs constructive notice of its contents,
and no actual knowledge was brought home to plaintiffs,
so they were not bound by any stipulations contained in
the instrument. Again, an inspection of that document,
which is incorporated in the bill of exceptions, discloses



VoL. 54] JANUARY TERM, 1898. 467

First Nat. Bank of Neligh v. Lancaster.

that the relation of landlord and tenant did not exist
between Herzke and Mann at the time plaintiffs began
their work, since by the terms of the lease the tenancy
was not to commence until May 1, 1893. This being
the case, the rule could not be here invoked which was
announced in Twurner v. Townsend, 42 Neb. 376, to the
effect that without an express contract a landlord is
neither bound to repair leased premises, nor to pay for
those made by the tenants. It follows defendant could
not have been prejudiced by the exclusion of the lease
from the jury. No reversible error is discovered in the
other rulings on the exclusion and admission of testi-
_nony.

In the motion for a new trial and petition in error the
decision of the court in refusing to give each of the six
instructions tendered by Herzke is challenged by an
appropriate assignment, but the requests to charge will
not be considered, for the reason they are not argued in
the briefs filed by his counsel. Assignments of error
relating to the giving or refusing of instructions must be
supported by arguments in the brief of plaintiff in error,
pointing out the errors for consideration, else such as-
signments will be treated as waived. The judgment is

ATFIIRMED.

IPiIrsT NATIONAL BANK Or NELIGH V. GUSTAVUS A. LAN-
CASTER AND JAMES G. CRINKLAW, SHERIFF.

F1LEp APRIL 8,1898. No. 7875.

1. Mandamus: RELaToR. When mandamus is the appropriate remedy
the writ is issued on the relation of a private suitor.

2. Attachment: SEIZURE OF EXEMPT PROPERTY: APPRAISEMENT. It is
the duty of an officer who has seized under an order of attachment

- property claimed to be exempt under section 521 of the Code of
Civil Procedure to cause such property to be appraised when the
attachment defendant, being a resident of the state, the head of a
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family, and without any homestead exemption, files with such offi-
cer, or in the court from which the writ issued, the proper inven-
- tory and affidavit.

3. : : : MANDAMUS: PARTIES. Where, upon the filing
of such inventory and affidavit, the officer refuses to call apprais-
ers, a writ of mandamus will issue to compel him to perform that
duty; and, pending the application for the writ, the attachment
creditor may intervene and join with the officer in resisting the
application.

4. : : : . To entitle an execution or attachment
defendant to a peremptory writ of mandamus against an officer
who has seized and refused to appraise property claimed to be ex-
empt under section 521 aforesaid, he must allege, and prove, if not
admitted, that after the seizure and before the sale he filed with
the officer, or in the court from which the process issued, a sched-
ule of his entire personal estate, together with a sworn statement
that such schedule is complete and correct and that the claimant
is a resident of the state, the head of a family, and not possessed
of lands, town lots, nor houses exempt as a homestead under the
laws of this state.

ERROR from the district court of Antelope county.
Tried below before RoBINSON, J. Reversed.

N. D. Jackson, for plaintiff in error.
S. D. Thornton, contra.

SULLIVAX, J.

The First National Bank of Neligh sued Lancaster and
caused his property to be seized by Crinklaw, as sheriff
of Antelope county, under an order of attachment issned
in the action. Thereupon Lancaster, claiming the prop-
erty to be exempt under section 521 of the Code of Civil
Procedure, filed with the sheriff an inventory of the
whole of the personal property owned by him and de-
manded an appraisement by three disinterested free-
holders of the county to be called and sworn as required
by law in such cases. The sheriff, at the instigation of
the bank, ignored the demand and Lancaster commenced
this suit against him to compel official acticn. The bank
obtained leave to intervene and filed an answer. There
was a trial in the district court, which resulted in a find-
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ing and judgment for the relator. The bank alone com-
plains.

The relator insists that the bank is a mere intruder in
the case and should not be permitted to assail the judg-
ment whether it is right or wrong. But we think there
was no error in allowing the intervention. The writ of
mandamus is no longer a prerogative writ; when it is
the appropriate remedy it is issued as a matter of course
on the relation of a private suitor. (State v. Commissioners,
11 Kan. 67; Fisher v. Charleston, 17 W. Va. 63; State v.
Cummings, 17 Neb. 311.) Section 50a of the Code is as
follows: “Any person who has or claims an interest in
the matter in litigation, in the success of either of the
parties to an action, or against both, in any action pend-
ing or to be brought in any of the courts of the state of
Nebraska, may become a party to an action between any
other persons or corporations, either by joining the plain-
tiff in claiming what is sought by the petition, or by unit-
ing with the defendants in resisting the claim of the
plaintiff, or by demanding anything adversely to both
the plaintiff and defendant, either before or after issue
has joined in the action, and before the trial commences.”
This statute justifies the intervention, but it is quite clear
from its language that the bank on being admitted into
the case secured nothing more than the right of uniting
with the respondent in resisting the relator’s claim. The
contention that it could put in issue the correctness of
the inventory or the truth of the matters required to be
stated in the affidavit attached thereto cannot be sus-
tained. Being interested in the success of the officer,
the bank could champion his defense, but could not
widen its scope. The law providing for the appraisement
of exempt chattels taken on execution or attachment is
well designed to guard against oppression of indigent
householders and to place in their hands a swift, inex-
pensive, and effective remedy; and it should not be bent
from its appointed purpose and readjusted by the counrts
to suit the convenience of creditors. When the homeless
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debtor, being a resident of the state and the head of a
family, draws about his small possessions the sacred
circle of the exemption law, they are within a sanctuary
inviolable to the creditor as well as to the ofticer who
is charged with the execution of his process. And we
are entirelv satisfied that the constitutional rights of
the creditor are not infringed by limiting him, in actions
of this character, to the defenses which may be rightfully
interposed by the sheriff or constable actingeunder the
execution or order of attachment,

We now proceed to consider whether the judgment is
sustained by sufficient evidence. The petition alleges
that the relator js a resident of Antelope county, the
head of a family, that he has neither lands, town lots,
nor houses subject to exemption, and that he filed in due
season with the respondent, C'rinklaw, an inventory of
the whole of the personal propertv owned by him. The
intervener's answer admits that the relator is the head
of a family and a resident of the state, and, also, that he
filed with the sheriflf what purports to be an inventory
of the whole of his personal property. The answer then
" charges that the inventory is false and fraudulent, and
denies in general terms the facts not specifically admit-
ted to be true.  Thus it appears that the allegation of the
petition that the relator possessed no real estate exempt
as a homestead was one of the issues presented to the
court for trial. The inventory was not offered in evi-
dence and there is not in the record any proof whatever
that Lancaster had neither lands, town lots, nor houses
exempt as a homestead under the laws of this state. On
this record can the judgment be sustained? Section 521
of the Code of ('ivil Procedure is as follows: “All heads
of families who have neither lands, town lots, or houses
subject to exemption as a homestead, under the laws of
this state, shall have exempt from forced sale on exe-
cution the sum of five hundred dollars in personal prop-
erty.” llere is contained a description of the persons
who shall be entitled -to exemptions of the character
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claimed by the relator in this action. The next section
provides what a person entitled to such exemption must
do to secure it. He must, some time before the sale,
“file an inventory under oath, in the court where the
judgment -is obtained, or with the officer holding the
execution, of the whole of the personal property owned
by him.” Accompanying this inventory or attached to
it must be a verified statement of the debtor showing
his right to the exemption claimed. When such inven-
tory and affidavit have been filed, it becomes the impera-
tive duty of the officer to call freeholders and cause an
appraisement of the property to be made; and he will
be permitted to offer no excuse for failing to discharge
“this duty. But he is not required to act on the filing of
an inventory unless it be accompanied by an affidavit
showing that the debtor is within the class for whose
benefit the law was enacted. The statute here under
consideration has received very liberal construction in
the interests of unfortunate debtors, but it has never
been held that a person may have $500 worth of personal
property set apart to him as exempt without even making
an affidavit that he is entitled to it. In Kilpatrick-Koch
D1y (oods Co. . Callender, 34 Neb. 727, an affidavit recit-
ing that the debtor was the head of a family, a resident
of the state, and had neither lands, town lots, nor barns
subject to exemption as a homestead was held not to
meet the requirements of the law, because it failed to
show that he did not possess any exempt houses. The
second point of the syllabus states the rule thus: “A
debtor who swears that he has neither lands, town lots,
nor houses subject to exemption must negative the pos-
session of any of these, and if he fails to do so the affi-
‘davit will be insufficient.” It follows from what has
been said that the plaintiff was entitled to the peremp-
tory writ only upon due proof that he filed with the
sheriff in connection with the inventory an affidavit set-
ting forth that he was a resident of the state, the head
of a family, and had neither lands, town lots, nor houses
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exempt as a homestead. Having failed to furnish such
proof, the judgment of the district court is reversed and
the cause remanded.

REVERSED AND REMANDED.

LoCKE, HULEATT & COMPANY V. GEORGE W. SHRECK
ET AL.

FILED APRIL 8,1898. No. 7995.

1. Attachment: SALE oF MORTGAGED CHATTELS. Where a subsequent
mortgagee is without actual possession of the mortgaged property
or the right of immediate possession, an officer, under writs of at-
tachment, may lawfully seize the property and by a sale in gross
dispose of the mortgagor’s reversionary interest therein.

2. Conversion: PossessioN. To maintain an action for conversion of
chattels a party must have actual possession of the property or the
right of immediate possession.

3. Chattel Mortgages: Ricurs 0¥ MORTGAGEE. A subsequent mort-
gagee has an interest in the mortgaged property which the law
will protect in an appropriate action.

4. Conversion: LIABILITY OF SHERIFF. An officer who seizes mortgaged
chattels on mesne or final process against the mortgagor is not
liable in an action by the mortgagee if he does nothing to place
the property beyond the reach of the mortgagee or to prevent him
from taking possession of it when his right of possession accrues.

5. Instructions: HARMLESS ERROR. Where the verdict returned by the
jury is the only one authorized by the pleadings and proof, the
giving of an erroneous instruction is not prejudicial error.

ERROR from the district court of York county. Tried
below before BATES, J. Affirmed.

George B. France, for plaintiffs in error.
I'. C. Power, contra.

SULLIVAN, J.

On December 26, 1891, Morris Alexander, being the
owner, and in possession, of a stock of general merchan-
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dise in the city of York, mortgaged the same to J. Rosen-
baum to secure an indebtedness of $1,347. The mort-
gagee took immediate possession. Three days later a
second mortgage covering the same property was exe-
cuted by Alexander to the plaintiffs, Locke, Huleatt &
Co., to secure the sum of $416.81 due for merchandise
previously purchased of them. Both mortgages were
duly filed in the proper office and their validity appears
on the record unquestioned. Afterwards, D. B. I'isk &
Co., a corporation, commenced two actions against Alex-
ander in the district court of York county and caused
writs of attachment to be issued therein. These writs
were placed in the hands of the defendant George W.
Shreck, as sheriff, afid acting under their authority he
seized and took into his possession the whole of the
mortgaged property. Thereupon a verified schedule of
Alexander’s entire personal estate was presented to
Shreck and a demand made upon him to cause the same
~ to be appraised in accordance with the provisions of
section 522 of the Code of Civil Procedure. In obedience
to this demand, freeholders were called, an appraisement
made, and $500 worth of mortgaged merchandise turned
over to Alexander as exempt, he being a resident of the
state, the head of a family, and having neither lands,
town lots, nor houses exempt as a homestead. Before
this was done, however, the plaintiffs were notified by
the sheriff that the exempt property was about to be sur-
rendered, and that they might, if they wished to do so,
take it from Alexander by virtue of their mortgage; but
no action was taken by them and the property was re-
moved out of the state. This suit was brought by the
plaintiffs to recover damages for the conversion of the
stock of goods. The verdict and judgment were in favor
of the defendants and the plaintiffs prosecute error here.
Among other alleged errors they complain of the giv-
ing of the seventh instruction, which is as follows: “One
who is not a general owner of personal property, but
claims to own an especial interest therein, cannot main-
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tain an action for the conversion of the property, unless
he was in the actual possession of the property at the
time of the conversion. Therefore in this action, al-
though you should find that the plaintiff had a valid
chattel mortgage on the property in question, still, unless
you further find that the plaintiff, by himself or his agent,
had the actual possession of the property at the time of
the levy by the sheriff, you must find for the defendants.”
Considered as an abstract legal proposition the instrue-
tion is incorrect; but, in view of the conclusively estab-
lished facts of this case, it did not prejudice plaintiffs’
rights. Plaintiffs were subsequént mortgagees without
actual possession or right of immediate possession when
the writs of attachment were levied. No condition of
their mortgage had been broken. The sheriff might,
therefore, lawfully seize the property and by a sale in
gross dispose of Alexander's reversionary interest
therein.  (Bwrnham v. Doolittle, 14 Neb. 214; COhicago
Tamber Co. v. Fisher, 18 Neb. 334.) A sale of mortgaged
chattels in bulk to a single purchaser and subject to
existing mortgage liens is lawful whether made by the
mortgagor himself or by the sheriff or other officer on
execution against him. If nothing is done to place the
property beyond reach of the mortgagee to prevent him
. from taking possession of it when his right of possession
accrues, he is not injured and has no just cause of com-
plaint. (Burnham v. Dooliltle, 14 Neb. 214; Chicago Lum-
ber Co. v. Fisher, 18 Neb. 334.)

There is another reason why the mere attachment of
the goods did not give plaintiffs a cause of action for
conversion. To maintain that action a party must have
actual possession of the property or the right of present
possession. A right to take possession at some future day
is not sufficient. (Holmes v. Bailey. 16 Neb. 300; Hill ».
Campbell Commission Co., 54 Neb. 59; Kennectt v. Peters,
54 Kan. 119; Ring v. Neale, 114 Mass., 111; Clark v. Dra-
per, 19 N. H. 419; Cooley, Torts [1st ed.] 445; Raymond
v. Miller, 50 Neb. 507.)
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Plaintiffs had, however, an interest in the property,
for the protection of which the law affords an adequate
remedy. Atcommon law injuries to reversionary and like
interests were redressed by a special action on the case;
but in this state, of course, the appropriate procedure is
an ordinary action for damages grounded on the facts
showing the wrong and the resulting injury. Plaintiffs
have, in general terms, charged a conversion of the prop-
erty and, assuming this allegation to be sufficient to en-
title them to recover any damages proven, we proceed to
consider the case on the evidence. The sheriff did not
remove the attached property from the store where it
was when the levy was made. Consequently it suffered
no physical injury or diminution in value while in his
possession. Neither was the surrender of the exempt
property to Alexander an injury of which plaintiffs can
complain. They had not asserted nor attempted to as-
sert their right of possession as against Alexander. They
were notified that the chattels claimed under the exemp-
tion law had been set apart in the store and were invited
to take possession of them under their mortgage. This
they declined to do; and the property was consequently
lost to them by reason of their own inaction. After the
removal of the exempt chattels, the value of the remain-
der was less than the amount due on the Rosembaum
mortgage, to which the plaintiffs’ mortgage was subject.
Therefore, plaintiffs’ equity of redemption was valueless
and the subsequent sale and dispersion of the property
inflicted no actual injury upon them. So, notwithstand-
ing errors committed at the trial, the verdict was the only
one which could rightfully have been found by the jury.
"The court might properly have directed a verdict for the
defendants, and, indeed, that was the legal effect of the
instruction quoted. The judgment of the district court is

ATFFIRMED.
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JoszPH A. KiME V. RosELL FENNER.
FILED APRIL 8, 1898. No. 7969.

1. Judges: PowErs AT CHAMBERS. A judge at chambers possesses no
jurisdiction to vacate or modify orders or judgments of the dis-
trict court,

2, Vacating Judgments: PLeapING. Where a defendant against whom
a judgment has been irregularly entered moves for a vacation
therecf under the provisions of sections 602-611 of the Code of
Civil Procedure, he must show that he has a defense to the action.
Such defense, however, need not be a complete and perfect defense
to the plaintifi’s entire claim. A defense to any substantial part
of it will be sufficient to entitle defendant to the relief demanded.

Where a petition seeking the vacation of a judg-
ment irregularly entered against a defendant has an answer at-
tached thereto presenting several defenses to the plaintiff’s cause
of action, the court cannot strike out such answer on the ground
that all the defenses pleaded are not available, and then dismiss
the proceeding because the defendant’s petition does not exhibit
a defense to the action.

ErRROR from the district court of Box Butte county.
Tried below before BArTOW, J. Rerersed.

R. C. Noleman, for plaintiff in error.
Thomas Darnall and W. G. Sunonson, contra,

SULLIVAN, J.

TFFenner sued Kime in the county -court of Box Butte
county and recovered a judgment against him for $222.75
and costs expended, taxed at $18. Kime appealed and
caused a transeript of the proceedings in the county court
to be filed in the office of the clerk of the district court
within thirty days from the rendition of the judgment.
Through some misunderstanding the clerk did not docket
the appeal,but instead entered the transeript on the judg-
ment record. Thereupon the plaintiff, proceeding on the
assumption that the district court had not acquired juris-
diction of the cause, at the next term filed a transcript of
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the proceedings and moved for judgment thereon pursu-
ant to the provisions of section 1011 of the Code of Civil
Procedure. The trial docket does not show that any
action was taken on the motion during the term, and the
only evidence that any action was in fact taken is that
contained in a letter of the presiding judge written after
the adjournment of the term to the attormey for the
plaintiff. This letter was filed with the clerk and is in
part as follows:
“O’NEILL, NEBRASKA, 5-26-'90.
“DEAR SIMONSOKN: Replying to yours of the 18th, would
say the motion in question was decided in your favor,
which the minutes should show. * * *
“Yours, M. P. KINKATD.”

Assuming that this communication referred to the mo-
tion of IFenner for judgment on the transcript of the
_county court, the clerk entered on the journal a judgment
similar to the one from which the appeal had been prose-
cuted. Afterwards, at the suggestion of the court, the
defendant filed a petition asking that this judgment be
vacated on the ground that it had been irregularly ob-
tained. At the October term, 1893, to-wit, on October
12, the cause came on to be heard on the petition, and the
plaintiff IFenner being in default of an answer, the court
found the facts stated in the petition to be true and
made an order setting aside the judgment complained of.
Subsequently, on November 14, 1893, at his chambers in
Chadron, Judge Bartow made an order vacating the
order of October 12 and directed that Fenner answer the
petition of Kime within thirty days. Instead of answer-
ing, Fenner filed a general demurrer, which was over-
ruled at the April, 1894, term of the court. He then
moved to strike from the petition an answer setting up a
defense and counter-claim to Fenner’s cause of action
and for judgment on the pleadings. This motion was
sustained. Kime’s petition was dismissed and costs to
the amount of $100 taxed against him. To reverse this
judgment he prosecutes error.
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The judgment is erroneous and must be reversed. The
answer attached to Kime’s petition states a defense to
the original cause of action, but it seems to have been
stricken out on the theory that it presented different
issues from those on which the case was originally tried.
The answer attached to the petition for a vacation of the
judgment contained a general denial and a counter-claim.
It is asserted that the answer in the county court was
only a general denial. Conceding this to be true, the
motion of I'enner should, nevertheless, have been over-
ruled. If the answer presented any defense, partial or
complete, on which Kime could rely on a trial in the dis-
trict court, it was sufficient. The court held that defend-
ant’s petition, with the answer attached thereto, did state
facts sufficient to entitle him to have the judgment va-
cated. It then struck out the answer and condemned
the pleading as insufficient. This method of procedure
was irregular and unwarranted. The court could not
emasculate the petition and then dismiss the proceeding
because the petition in its emasculated form did not state
a cause of action.

There is also another reason why the judgment is er-
roneous. The order of October 12, 1893, vacating the
judgment in favor of Fenner has never been set aside.
It is still in full force and effect. The order made by
Judge Bartow at chambers on November 14, 1893, was a
mere nullity. A judge at chambers possesses no
Jurisdiction to vacate orders or judgments of the dis-
trict court. For the errors indicated the judgment com-
plained of must be reversed and the cause remanded for
further proceedings.

REVERSED AND REMANDED.
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WiLLiIAM M. CLARK ET AL., APPELLEES, V. HARRY J.
HALL BT AL., APPELLANTS.

FiLED APRIL 8, 1898. No. 7919,

1. Partnership: DISSOLUTION AND AccounTine. In an action brought
to secure a dissolution of a copartnership and for an accounting,
no demand being made by any of the partners for a reformation
of the partnership contract, the court cannot, on its own motion,
reform such contract nor disregard it as the basis of the rights
of the litigants.

2. Construction of Contract. Where a written contract is the basis
of an action and neither party asks for a reformation thereof, it
is the duty of the court to ascertain its meaning and enforce it
accordingly.

3. : REVIEW: PRACTICE. Where on an appeal it is evident that
the trial court disposed of a case on the theory that the contract
did not express the mutual understanding of the parties and was,
therefore, unenforceable, this eourt will eliminate from the find-
ings of the trial court the errors resulting from its failure to con-
strue and enforce the contract and order the judgment to be modi-

fied and entered accordingly.

4, Partnership: ACCOUNTING: JUDGMENT AGAINST INDIVIDUAL MEM-
BERS: INTERVENTION BY CREDITOR. A party obtained judgments
against C. and M. on claims due from them individually, but which
had been assumed by a partnership of which they were members.
In an action to secure a dissolution of the copartnership and for
an accounting the judgment creditor intervened and asked to have
his judgments satisfied out of the partnership assets. Hcld, That
the remedies were consistent and concurrent and might be prose-
cuted together or in succession, and a judgment in favor of such
intervener will be upheld.

APPEAL from the district court of Uancaster county.
Heard below before TIBBETS, J.

Action by William M. Clark and John H. Mockett
against Harry J. Hall and Charles E. Hall for dissolution
of a copartnership and for an accounting. Eugene
TFavre, a creditor, intervened and asked to have his claims
satisfied out of the assets of the firm. IFrom a decree for
plaintiffs and for intervener, defendants appealed. Af-
firmed as to intervener and reversed as to defendants.
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Pound & Burr, for appellants.

Samuel J. Tuttle, Charles S. Allen, and Mocictt & Polk,
contra.

SULLIVAN, J.

William M. Clark and Joln H. Mockett brought this
action against Hlarry J. Hall and Charles E. Hall in the
district court of Lancaster county to secure a dissolution
of the copartnership of which they were all members,
and for an accounting. The Halls had been engaged
in business as partners in the city of Lincoln under the
firm name of The Hall Stove & Range Company for more
than a year prior to April 4, 1891, at which time they
sold a half interest in their business to Clark and
Mockett. The members of the new firm executed articles
of copartnership which, being necessary to a correct un-
derstanding of the main question presented for decision,
are here set out:

“This agreement, made and entered into this 4th day of
April, 1891, between H. J. Hall, C. E. Hall, William M.
(Clark, and John H. Mockett, witnesseth: That whereas
the Hall Stove & Range Company has this day sold a
one-fourth interest in said copartnership to J. H. Mockett
for three thousand three hundred and fifty-six dollars
and ninety-seven cents ($3,356.97), and that it has also
sold to Wm. M. Clark a one-fourth interest in said busi-
ness for the same amount, and that the said parties have
this day associated themselves together in business under
the firm name and style of the Hall Stove & Range Com-
pany, this is to be the partnership name in which said
firm is to transact its business. H. J. Hall is the owner
of a one-fourth interest in said business, C. E. Hall is
the owner of a one-fourth interest in said business, all
of said parties having contributed an equal amount to
said copartnership, which is to continue in force and
effect for the period of five years, and are to engage in
the manufacture and sale of ranges, iron castings, and
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any other manufactured articles which they may deenn
profitable to said business. Said J. H. Mockett and
Wm. M. Clark are each to pay into said copartnership
the sum of three thousand three hundred and fifty-six
dollars and ninety-seven cents ($3,356.97), to be paid as
follows, to-wit: Bach one of said parties, to-wit, Clark
and Mockett, are to pay five hundred dollars ($500) each
on or before May 10, 1891, each of said parties to pay the
further sum of two thousand dollars ($2,000) each on
June 10, 1891. Each of said parties are to give to said
copartnership his note for eight hundred and fifty-six
dollars and ninety-seven cents ($856.97), each to bear
interest at the rate of ten per cent per annum until paid.
It is further agreed that H. J. Hall and C. E. Hall are
each to be paid a salary of fifteen hundred dollars ($1500)
per annum. The net profits of said business are to be di-
vided one-fourth to each party. If there are any losses,
they are to be borne equally, one-fourth by each party.
In consideration of the payment to H. J. Hall and C. E.
Hall of a salary of fifteen hundred dollars per annum
each they assume and agree to manage, conduct, and run
and operate said business. The said J. H. Mockett and
William M. Clark are under no obligation to give any of
their time or attention to said business unless they pre-
fer to do so. The said business books of account are at
all times to be open to inspection to each and every one
of said partners equally. It is further agreed that none
of the profits arising from said business shall be drawn
out by any of the parties until the expiration of at least
one year; that all of said parties consent to withdrawing
of said profits at the end of such time. In view of the
fact that in the opinion of H. J. Hall and C. E. Hall there
is needed a larger amount of capital for the purpose of
successfully conducting said business, it is further stip-
ulated and agreed that each one of the parties to this
agreement shall contribute an additional amount of capi-
tal, to-wit, eleven hundred and forty-three dollars and
three cents ($1143.03). Lach one of said parties agrees
35
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and hereby binds and obligates himself to put into and
contribute to said copartnership that amount of addi-
tional capital on or before one month from April 4, 1891,
and any failure on the part of any of the partners herein
to pay his share of the amount herein mentioned to be
made, said partner shall pay to the firm ten per cent
interest on the amount of his deficit.

“H. J. HALL.

“C. BE. HALL.

“Wnm. M. CLARKE.

«J, H. Mockert.”

The true construction of this contract is the principal
point upon which the parties differ. The IHalls contend
that they, as members of the old firm, were entitled to
receive the money which Clark and Mockett agreed to
pay for an interest in the business, while Clark and
Mockett insist that such money was to be paid to and for
the use of the new firm. In relation to this controversy
the trial court made the following finding: “That said
contract is indefinite, uncertain, and ambiguous in its
provisions concerning the payment of the money pro-
vided to bespaid by each of the plaintiffs, whether the
same should be paid to the defendants Harry J. Hall
and Charles E. IIall, or should be paid into and become
a part of the assets of the new partnership; and as to
these provisions in the said contract the court finds that
there was a misunderstanding between the parties to
the said agreement as to the interpretation of the terms
of said provisions, and the minds of the said parties did
not agree thereon.” The court then proceeded to adjust
the rights of the parties as though no partnership con-
tract had been made. Clark and Mockett were credited
with all money contributed by them, including what was
paid as the purchase price of a half interest in the busi-
ness. The actual value of the tangible assets of the old
Hall Stove & Range Company was ascertained to be
$9,239.05, and the Halls were given credit for that
amount. They were also given credit for various other
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items contributed after the organization of the new firm.
In thus disregarding the articles of copartmership we
think the court was in error. There was no demand by
either party for a reformation of the contract. The
court could not reform it on its own motién nor disregard
it as the basis of the rights of the litigants. It was the
duty of the court to ascertain its meaning and enforce it
accordingly. Casually read, the instrument seems to im-
ply that the money to be paid by the appellees should
go into the business of the new firm; and the fact that it
was so used and that the appellants took no credit there-
for upon the books of the partnership gives color to the
claim that such was their interpretation of the contract.
Nevertheless, after much reflection, we have concluded
that the parties intended that the transaction in question
should be governed by the rule applicable to ordinary
sales, and that the purchasers should pay the purchase
price to the sellers and not to the partnership of which
the purchasers were themselves members. This, we
think, is the only just interpretation which can be placed
upon the contract when read in the light of surrounding
circumstances. It appears from the petition that before
the sale the Halls represented to Clark and Mockett that
the assets of the old firm were of the value of $13,427.88,
and that Clark and Mockett believed the representation
to be true. The purchasers then made the contract in
question, believing that they were securing a half inter-
est in a firm the assets of which were worth $13,427.8S.
There is in the record before us not a syllable of evidence,
not a circumstance of any kind, tending to show that the
appellees thought they were buying an interest in the
business of the Hall Stove & Range Company for one-
half of its actual value. The Halls made an inventory
before the sale to ascertain the value of their assets, and
the fact that each of the appellees agreed to pay for a
one-fourth interest in the business exactly omne-fourth
of its value, as shown by the inventory, is a persuasive
argument in favor of the contention of appellants. The
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contract recites that each of the parties has contributed
an equal amount to the copartnership. The transaction
having been consummated with a mutual understanding
that the assets of the old firm were worth $13,427.88, it is
difficult to comprehend how the conclusion was reached
that each had contributed an equal amount, except on
the theory that the Halls were to receive for themselves
and to their individual use the money which Clark and
Mockett had agreed to pay. If this was not intended,
then the parties deliberately put into their contract a
statement which they all, at the time, must have under-
stood to be false.

But appellees contend that the court was justified in
disregarding the contract on the ground that they were
induced to execute it by false representations made to
them by the Halls touching the value of the assets of
the old firm. This contention is not based upon any of
the numerous findings of the trial court, and we do not
think the evidence would sustain such a finding had it
been made. The case was evidently disposed of on the
theory that the contract did not express the mutual un-
derstanding of the parties, and was, therefore, unen-
forceable. Eliminating from the findings of the trial
court the errors resulting from its failure to construe
and enforce the contract, we find the account between
the parties to be as follows: Net amount paid in by the
Halls after the formation of the partnership, $2,129.51;
total amount paid in by Clark and Mockett, $1,419.38;
paid by the Halls in excess of the amount paid by Clark
and Mockett, $710.13. -

Eugene Favre recovered a judgment in the county
court of Lancaster county, January 4, 1894, against
Clark, Mockett, and Harry J. Hall as members of the
Weir IFurnace Company, and on March 13, 1894, he re-
covered another judgment in the same court against
(lark, Mockett, Harry J. Hall, and R. M. Weir. The
" items of indebtedness on which these jndgments were
based had been assumed by the new Hall Stove & Range
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Company, and, seeking to have his claims satisfied out
of the assets of the copartnership, I'avre asked and was
permitted to intervene in this action. On the final hear-
ing he was given judgment according to the prayer of
his petition. The Halls insist that this judgment is er-
roneous and ask that it be reversed. Their contention
is that by prosecuting the cases in the county court he
irrevocably elected to look to the defendants in those
actions for satisfaction of his claims and lost his right
of action against the members of the Hall Stove & Range
Company. We do not think this position is sound or
that it is supported by any of the authorities cited in
appellants’ brief.* It applies to cases where a party
may, in vindication of his right, choose between modes
of procedure bottomed on conflicting theories. The rem-
edies pursued by I‘avre were not inconsistent. They
were concurrent, and might be prosecuted together or in
succession. They were grounded on separate contracts—
distinet co-existent rights; and the attempt to enforce
one of these contracts did not involve a renunciation of
the other. :

As to the intervener, the judgment of the district court
is affirmed. The judgment in favor of Clark and Mockett
is reversed and the cause remanded with direction to
the district court to enter judgment in favor of appellants
against Clark for $177.53 and against Mockett for a like
amount.

JUDGMENT ACCORDINGLY.
*Fowler v. Bowery Savings Bank, 113 N. Y. 450; Priestly v. Erm‘c, 3

Hurl. & Colt. [Eng.] 977; Scarf v. Jardine, T App. Cas. [Eng.] 345; Robb
v. Vos, 155 U. S. 13.
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FRANK E. MOORES ET AL. V. STATE OF NEBRASKA, EX REL.
WILLIAM H. SHOOP ET AL.

FiLenp APrRIL 8, 1898. No. 9724.

1. Metropolitan Cities: REMovAL oF OFFICERS. By section 169 of chap-
ter 12a of the Compiled Statutes of 1897 the power to appoint and
remove officers and members of the fire and police departments
in cities of the metropolitan class is vested in the fire and police
commissioners of such cities.

No member of the fire or police department in any
such city can be discharged for political reasons.

: Removals deemed necessary for the proper manage-
ment, discipline, or more effective service of either fire or police
department must be made pursuant to such rules and regulations
as may be adopted by the board of fire and police commissioners
for that purpose.

Before an officer or member of either the police or
fire department can be discharged for alleged misconduct, unfit-
ness, dereliction of duty, or other cause affecting his character or
standing as a public servant, charges must be filed against him
and he must be afforded an opportunity to be heard in his defense.

But the right of an officer of the police force or
member of the fire department to defend against formal charges,
within the meaning of the law, is a right to vindicate himself from
an unjust accusation; not a right to show that the public welfare
requires his retention in the public service or that the revenues
at the disposal of the board are adequate for the payment of his
salary.

The membership of either the police or fire depart-
ment may be reduced by the board on economic grounds, and in
such case men may be dismissed from the service without a hear-
ing and without an oppostunity being given them to show cause
against the order of dismissal.

7. Transcript for Review. The transcript brought to this court should
contain only so much of the record of the district court as is essen-
tial to a correct understanding of the case.

ERrOR from the district court of Douglas county.
Tried below before Scort, J. Retversed.

W. J. Connell, for plaintiffs in error.

McCoy & Olmsted, contra,
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SULLIVAN, J.

The relators were police officers of the city of Omaha,
and being dismissed from service applied to the district
court of Douglas county for a writ of mandamus to com-
pel the respondents, as members of the board of fire and
police commijssioners, to reinstate them. An alternative
writ was issued, an answer was filed, and a trial had,
which resulted in the allowance of a peremptory writ as
prayed. The respondents complain of the judgment and
ask that it be reversed. The relators were dismissed
from the police force under the authority of the following
resolution adopted by the board: “Whereas, the fund
provided by the mayor and the city council to maintain
the police department is wholly insufficient to pay the
salaries of the present police force, and the continuance
of the force now in the employ of the city will create an
overlap in an amount exceeding the sum of $3,400, which
is wholly unauthorized under the laws controlling the
action of the board, it therefore becomes the duty of this
board to dismiss such a number of officers and patrolmen
as will bring the expenditures within the limit of the
funds placed at its disposal. Therefore, this board con-
siders, finds, and declares that the proper management
of said police force requires that the following officers
and patrolmen be removed from their several offices, to-
wit.: Sergeants, F. D. Mitchell and R. W. Chamberlain;
detectives, B. H. Hemming and W. W. Cox; patrolmen,
W. H. Shoop, R. A. Wilbur, James Kirk, and S. G. Hoft.
Tt is therefore ordered that the foregoing officers and
patrolmen be removed from their respective offices, to
take effect upon and after September 30.”

The contention of the relators is that the adoption of
the foregoing resolution and the action taken in pursu-
ance thereof were in violation of the provisions of section
169 of the city charter, which is in part as follows: “All
powers and duties connected with and incident to the
o-pointment, removal, government, and discipline of the
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officers and members of the fire and police departments
of the city, under such rules and regulations as may be
adopted by the board of fire and police commissioners,
shall be vested in and exercised by said board. * * *
The chief of police and all other police officers, police-
men and police matron, shall be subject to removal by
the board of fire and police commissioners, under such
rules and regulations as may be adopted by said board,
whenever said board shall consider and declare such
removal necessary for the proper management or dis-
cipline, or for the more effective working or service of
the police department. No member or officer of the
police or fire department shall be discharged for political
reasons, nor shall a person be employed or taken into
either of said departments for political reasons. Before
a member of the police or fire department can be dis-
charged, charges must be filed against him before the
board of fire and police commissioners and a hearing
had thereon, and an opportunity given such member to
defend against such charges, but this provision shall not
be construed to prevent peremptory suspension of such
member by his superiors in case of misconduct or neglect
of duty or disobedience of orders.” This statute plainly
ve:ts the power to appoint, remove, and exercise a gen-
eral supervision over police officers in the board of fire
and police commissioners of the city. It provides that
the members of the police department shall be subject to
removal whenever, in the judgment of the board, such
removal shall be necessary for the proper management,
discipline, or more effective service of the department.
It then declares that no officer shall be discharged for
political reasons, nor without a formal accusation filed
with the board, a hearing given, and an opportunity
afforded such officer to make a defense.

The respondents having been dismissed from the ser-
vice without a hearing or an opportunity to be heard,
the question, and the only one presented by the record for
decision, is whether the action of the board was forbid-
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den by the above quoted provision of the charter. It is
not claimed that the dismissal was for any reason other
than the one stated in the resolution, and the respond-
ents in their answer alleged, and at the trial offered to
prove, that the motive there assigned was the true and
only motive for the action taken. But relators insisted,
and the trial court ruled, that they were entitied to a
hearing regardless of the grounds upon -which the board
proceeded. We cannot accept this view of the law.
These officers were not discharged within the meaning
of the term as used in the statute. The places which
.they filled were abrogated. They were not dismissed to
make room for others or because they were deemed unfit
to be retained in the service. They lost their places be-
cause their places ceased to exist. The matters recited
in the resolution as the basis for the action of the board
can by mno just interpretation be held to constitute a
charge against these men. It imputes to them no offi-
cial misconduct or dereliction of any kind; no unfitness
or want of capacity. It touches in no way the private
or official character of any of them. That the city au-
thorities failed to make an appropriation adequate to
the requirements of the police department is not a charge
against officers whose services are dispensed with for
want of sufficient funds with which to pay their salaries.
The board may, undoubtedly, on economic grounds dis-
miss police officers without a hearing. The right given
to an officer by the statute to a hearing and an oppor-
tunity to defend is manifestly a right to vindicate him-
self from an unjust accusation, and not a right to show
that the revenues are sufficient to pay his salary or that
the public weal requires that his place be not abolished.
(Phillips v. Mayor, 88 N. Y. 245; People v. Mayor of Brook-
lyn, 149 N. Y. 215, 43 N. E. Rep. 554.) Speaking of the
general policy of a statute like the one here considered
and the cases to which it was applicable, the New
York court of appeals, in the case of Lethbridge v.
Mayor, 133 N. Y. 232, 30 N. E. Rep. 975, uses the follow-
ing language: “The limitation contained in this statute
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is in the interest of the publie, which is best promoted
Ly keeping in the service honest clerks who have at-
tained experience in their employment; and besides,
it is a matter of justice to the employé himself, whose
summary displacement, and the appointment of an-
other in his place, may give rise to an implication of
infidelity or unskillfulness on his part, which an ex-
amination and’ explanation might have wholly dis-
pelled. But no such reasons exist when a clerk is dis-
charged from the public service because the moneys ap-
propriated by the body charged with that subject are
insufficient to keep up the clerical force to the standard
which had obtained when larger appropriations were
made, or when for such cause his services are no longer
needed. The notice is indispensable, and an opportunity
should be afforded to the clerk to make an explanation
when such explanation might prevent the proposed re-
moval. It is quite evident that the section applies only
to cases where the removal is proposed to be made with-
out just cause personal to the party, or when it is sought
arbitrarily, and without adequate reason, to substitute
another person in the place of the one proposed to be
removed.”

Counsel for relators contend that this court cannot
review the judgment because the clerk of the district
court failed to certify that the record contains a tran-
script of all the proceedings. A formidable array of cases
from other jurisdictions has been marshaled in sup-
port of this contention; but the rule in this state has
been settled the other way. This court has repeatedly
held that the record brought here should contain only
what is essential to a correct understanding of the case.
(Morgan v. Larsh, 1 Neb. 361; Smith v. Fife, 2 Neb. 10;
Galley v. Galley, 13 Neb. 200; Hilton v. Bachman, 24 Neb.
490.) Owur conclusion is that the facts stated in the
alternative writ do not show that the relators are entitled
to any relief. The judgment of the district court is
therefore reversed and the proceeding dismissed.

REVERSED AND DISMISSED.
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NORVAL, J.. dissenting.

I dissent from the judgment just rendered herein, al-
though heartily agreeing with the majority that a mem-
ber or oftficer of the police department of a city of the
metropolitan class cannot be discharged from the service
upon political grounds; that removals essential to the
proper management, discipline, or the more effective
service of said department must be made pursuant to
such rules and regulations as may be adopted for that
purpose by the board of fire and police commissioners;
and that no member of the police force of said city can
properly be discharged for alleged misconduct, unfitness,
dereliction of duty, or other cause affecting his character
or standing as a public servant, except upon charges pre-
ferred against him, and after a notice and hearing. Con-
ceding the soundness of the proposition enunciated by
my associates that the services of a member of a police
force of the city of the class to which Omaha belongs
may be dispensed with, without formal charges having
been made or an opportunity to be heard, where the
ground of discharge is that the revenues of the city avail-
able for the support of the department are inadequate
for the payment of his salary, nevertheless the action of
the respondents in attempting to remove the relators
from their offices, in my judgment, was unauthorized
and illegal. If the discharge of these members of the
police force was on economic grounds, as assumed in the
majority opinion, the permanent relieving them of their
positions by the board of fire and police commissioners
was wholly unwarranted. Relators, at most, could have
been suspended from their respective positions until such
time as the funds at the disposal of the board were suffi-
cient to meet the expenses of the department without a
reduction of the force. (Lethbridge v. Mayor, 30 N. E. Rep.
[N. Y.] 975.) The intention and purpose of the legis-
lature were to place the police department of a city of
the metropolitan class under civil service rules, This
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is obvious from the mere reading of the provisions of the
charter governing such a city. Section 169, chapter 12a,
Compiled Statutes, declares that ‘““all powers and duties
connected with and incident to the appointment, re-
moval, government and discipline of the officers and
members of the fire and police departments of the city,
under such rules and regulations as may be adopted by
the board of fire and police commissioners, shall be
vested in and exercised by said board. * * ¥ The
chief of police and all other police officers, policemen and
police matron, shall be subject to removal by the board
of fire and police commissioners, under such rules and
regulations as may be adopted by said board, whenever
said board shall consider and declare such removal nec-
essary for the proper management or discipline, or for
the more effective working or service of the police de-
partment. * * * Jt shall be the duty of said board
of fire and police commissioners to adopt such rules and
regulations for the guidance of the officers and men of
said department, for the appointment, promotion, re-
moval, trial, or discipline of said officers, men and ma-
tron, as said board shall consider proper and necessary.”
It is also enacted that appointments and removals shall
not be made for political reasons. Section 187 provides
for the creation of a police relief fund by assessing each
member of the police force not exceeding a certain sum,
to be deducted from the monthly pay of each member,
to be paid into the city treasury and to be used exclu-
sively to relieve members of the force when sick or per-
manently disabled, for funeral expenses, relief of their
families in case of death, or for pensions for those hon-
orably retired from the service. Other sections of the
same act authorize the investment of the moneys thus
raised, and section 191 provides for the pensioning of the
officers and members of the police department who be-
come bodily disabled while in the line of official duty, as
well as those who have served faithfully for a specified
number of years, and who have reached a certain age.
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These several provisions, which are substantially like
those contained in the prior act governing. cities of the
metropolitan class, show that merit and the effectiveness
of the public service should alone control in the appoint-
ment of the officers and members of the police depart-
ment, and that removal should not be effected except
when essential to the proper management or discipline,or
for the more effective workings.or service of the depart-
ment. If members or officers can be permanently dis-
charged or removed from their positions without cause,
then the provisions relating to pensions are a delusion
and a snare. The court of appeals of New York, in dis-
cussing a similar question, in People v. Hayden, 133 N. Y.
198, used this apposite langnage: “The learned counsel
for the defendant seems to concede in his argument that
the provisions of section 42, title 11, of the charter,
providing for pensions to members of the police force on
account of injury, long service, or inability caused by
long service or age, for the benefit of themselves or their
families, constitute a privilege which attaches to the
office of boiler inspector also, under the terms of the
statute. If this is so, it furnishes a very strong reason
why the relator should be exempt from an arbitrary dis-
missal without cause and at the mere will of the appoint-
ing power. The rights-and privileges of receiving a pen-
sion from the government, based upon long service,
carries with it the idea of permanency in the service for
which the pension is ultimately granted. Such a right
or privilege, whatever it may be called, cannot well exist
with the power to defeat it at any time before the expira-
_tion of the necessary period of service by a discharge of
the incumbent without cause and without notice or an
opportunity to be heard.”” Tt is very evident that em-
plovment of the members of the regular police force can
be. terminated on economic grounds only by suspension
from duty and the dropping of the names from the pay-
roll until such time as the revenues are sufficient to
meet the expenses of the department. The order in thig












































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































