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Linton v. Cooper.  

Anoi-ius F. LINTON V. JOHN W. COOPER.  

FILEID Ailu 8, 1898. No. 7964.  

1. Process: WIrxEss: Nox-RESIDENT. A non-resident suffor, or wit
ness, who comes into this state for the sole purpose of attending 
the trial of a cause pending therein, as a party or witness, is privi
leged from service of civil process not only while coming to, re
turning from, and attending upon, the court, but for a reasonable 
time after the hearing to prepare for his return home.  

2. -- : QUESTION OF FACT. What constitutes a rea
sonable time for a party or witness to take his departure is a ques
tion of fact to be determined from the evidence adduced in each 
particular case.  

Exxolt from the district court of Douglas county.  
Tried below before KEYSOR, J. Iffirmed.  

The opinion contains a statement of the case.  

John T. Cathers and Wlilliam A. Redick, for plaintiff in 
error.  

In arguing the point that defendant was not privi leged 
from service of process at the time the summons was 
served upon hin, reference was made to the following 
cases: Palmer r. Howran, 21. Neb. 452; (!lurk v. Urant, 2 
Vend. -[N. Y.] 257; Baldwin r. Emerson, 15 Atl. Rep.  

[R. 1.] 83; Raisley v. Butisley, 21 S. W. Rep. [Mo.] 29; 
Pale v. Himall, 6 Cal. 32; Bishop v. Vose, 27 Conn. 1; Op
well v. Sipe, 23 Atl. Rep. [H. I.] 14; Selby v. Hills, 8 Binr.  
[Eng.] 165; Rpence r. Ntaart, 3 East [Eng.] 89; Catlett V.  
Morton, 4 Lit. [Ky.] 122; Smythe r. Hank, 4 Dall. [U. S.] 
329; Nichols r. Horton, 14 Fed. Rep. 329; Jloletor v. Sined, 
44 N. W. Rep. [Wis.] 1099.  

Charles A. Goss. contra: 

Parties and witnesses are exempt front service of pro
cess for a reasonable time, and the privilege extends to 
non-residents. (Thompson's Case, 122 Mass. 428; Palmer 
v. Rowan, 21 Neb. 452; Ex parte Meceil, 6 Mass. 245; Wood
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v. NY eale, 5 Gray [Mass.] 538; May v. Shnmcay, 16 Gray 

[Mass.] 86; Parker v. Hotchkiss, 1 Wall. Jr. [U. S.] 269; 

Halsey v. Stewart, 4 N. J. Law 420; Watson v. Judge, 40 

Mich. 729; Mitchell v. Huron, 53 Mich. 541; Person v. Grier, 
66 N. Y. 124; Matthews r. Tuafts, 87 N. Y. 568; Bolgiano v.  

Gilbert Lock Co., 73 Md. 132; Oapirell v. Sipe, 17 R. I. 475; 

Baisley v. Baislcy, 113 Mo. 544; Page v. Randall, 6 Cal. 32; 

Bishop v. Vose, 27 Conn. 1.) 
Cases referring to question of what is a reasonable 

time: Iatch v. Bliset, Gil. [Eng.] 308; Sidgier v. Birch, 9 

Ves. Jr. [Eng.] 69; Ricketts v. Orcy, .7 Price [Eng.] 

699; Persse v. Persse, 5 H. L. Cas. [Eng.] 670; Norris v.  

Beach, 2 Johns. [N. Y.] 294; Ex parte Hirst, 1 Wash. C.  

C. Rep. [U. S.] 186; Sahlinger v. Adler, 25 N. Y. Sup. Ot.  

704; Jacobson v. Hosiner, 42 N. W. Rep. [Mich.] 1110.  

NORVAL, J. I 

This aetion was brought in the district court of 

Douglas county to recover the sum of $75,000. The de

fendant was personally served with summons in that 

county. He made special appearance in the cause and 

objected to jurisdiction of the court over his person, 
and moved to quash the service of the summons, on the 

ground that he was a non-resident and had been in at

tendance before the court in another cause as a witness, 

and a reasonable time had not elapsed after the trial 

thereof to enable him to return to his home. The service 

of process was set aside and the action dismissed.  

The record discloses that the defendant is a British 

subject and a citizen and a resident of England; that on 

September 19, 1894, he came to Omaha solely as a party 

and witness to be present at the trial of a cause then 

pending in the district court of Douglas county, wherein 

Ploebe R. E. E. Linton and Adolphus Frederick Linton 

were plaintiffs, and John Whitaker Cooper and others 

were defendants, with the intent to depart from Omaha 

at the earliest possible moment after the conclusion of 

the trial, which was commenced on Monday, October 1,
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1894, continued from day to day until Thursday, October 
11, at about 5 o'clock P. M. of that day, when the cause 
was submitted to the court, by it taken under advisement, 
and the decision therein announced on October 20; that 
the defendant herein was present during the entire trial 
of that cause in the capacity of defendant and witness; 
that on October 11, and within fifteen minutes of the 
close of the trial, defendant was served with a summons 
in a suit brought against him before a justice of the peace 
of Douglas county by the said Phoebe R. E. E. Linton, and 
within an hour thereafter he was served with another 
summons in an action brought by said Phoebe in said dis
trict court, and that summons in the present action was 
served upon defendant on Saturday, October 13, 1894, 
between 3 and 4 o'clock P. M. in the court house of Doug
las county.  

Public policy, the due administration of justice, and 
the protection of parties and witnesses demandethat non
resident suitors and witnesses alike be protected from 
the service of civil process while necessarily in attend
ance upon court. This privilege or immunity extends to 
parties and witnesses not only while coming to, returning 
from, and in actual attendance upon, the court for the 
purpose of trial, but for a reasonable time after the hear
ing to prepare for departure. This is the settled doc
trine of this and other courts. (Palmer v. Rowan, 21 Neb.  
452; Mayer v. Yelson, 54 Neb. 434; Fisk v. Westover, 4 
S. Dak. 233; Wilson v. Donaldson, 117 Ind. 56; First Nat.  
Bank of St. Paul v. Ames, 39 Minn. 179; Mulhearn v. Press 
Publishing Co., 53 N. J. Law 150; Parker v. Marco, 136 N.  
Y. 585; Andrees v. Lem beck, 46 0. St. 38; Jacobson v. Wayne 
Circuit Judge, 76 Mich. 234; Gregg v. Sumner, 21 111. App.  
110; Christian v. Williams, 35 Mo. App. 297; Partridge v.  
Powell, 180 Pa. St. 22; Kinne v. Lant, 68 Fed. Rep. 436; 
Smythe r. Banks, 4 U. S. 329.*) Judge Thompson, in Chris
tian v. Williams, 35 Mo. App. 297, uses this language: 
"The reason which extends the immunity to a non-resi
dent witness is, that he cannot be brought within the
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jurisdiction to testify by compulsory process; and as his 

testimony may be needed in order to the due administra

tion of justice, he ought not to be deterred from coming 

by the possibility of being entangled in other litigation 

by reason of coming. The same reason extends in a 

measure to the presence of a litigating party. The due 

administration of justice is presumptively promoted by 
his being present at the trial of a cause to which he is a 

party, in order to instruct his counsel, and it is therefore 

prejudicial to the administration of justice that a rule 

should exist which may deter him from coming." There 

is some cqflict among ihe decided cases, but, in weight 

and reason, the decisions range themselves in strong 

array in support of the principle announced in the fore

going excerpt.  
The testimony adduced in support of the motion to set 

aside the service of process herein tends to show that 

after the conclusion of the hearing on October 11, 1894, 

defendant had a large amount of business to transact 

with his counsel in connection with said cause as a party 

litigant; that important features were to be discussed 

and contingencies to be provided for in relation thereto, 
since the decision had not been announced; that his per

sonal effects and baggage were to be packed; that hun

dreds of documents which he had brought with him from 

England to be used in the trial of said cause had become 

disarranged and scattered during the trial and it was 

necessary to gather these up, sort, and arrange them so 

a portion could be left with his counsel and the remain

der packed for reshipment for England; that affidavits 

were required to be prepared for the purpose of support

ing the motion to quash the service of the writs in the two 

other cases already mentioned which had been sued out 

against Cooper; that defendant and his counsel, immedi

ately after the close of the hearing on October 11, began 

to make all necessary preparations to enable defendant 
to leave Omaha and the state at the earliest practicable 

moment consistent with the business which brought him
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to the city, and both continued their efforts in that behalf 
incessantly, and with all due haste, up to the time the 
summons herein was served upon the defendant. The 
question is whether the service of process was had while 
Cooper was in attendance upon the district court of 
Douglas county as a suitor and witness, and before suf
ficient time had elapsed for him to depart from the 
county. No definite rule can be laid down as to the 
length of time a party or witness may have to return to 
his home other than that the law gives him a reasonable 
time to depart from the court. What is, and what is not, 
a reasonable time for such purpose is a question of fact 
to be ascertained from the evidence adduced and the 
circumstances surrounding each particular case. What 
would be reasonable for one person might be wholly un
reasonable for another. We think, under the facts dis
closed by this record, Cooper was privileged from service 
of summons in this action, especially since the cause in 
which he had appeared as a party and testified as a wit
ness was undetermined when this service was had, and 
because a reasonable time after the hearing therein for 
him to take his departure from the state had not yet 
elapsed. The facts bring this case within the letter and 
spirit of the rule, and the reason upon which it is based, 
which protects parties and witnesses from the service of 
process in civil cases while attending court in a jurisdic
tion other than the one where they reside. (See Jacobson 
v. Wayne Circuit JIdgc, 76 Mich. 234; .Kinue v. Lant, 68 
Fed. Rep. 436; Hatch v. Blisset, Gilbert's Cas. [Eng.] 308; 
Sidgier v. Birch, 9 Vesey's Ch. [Eng.] 69; Ricketts v. Gar
ney, 7 Price's Rep. [Eng.] 699; Lightfoot v. Cameron, 2 
Sir William Blacketone Rep. [Eng.] 1113.) 

The motion to set aside service of process in this cause 
was properly sustained, and the judgment, therefore, 
must be 

AFFIRMED.
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PH(EBE R. E. E. LINTON v. JOHN W. COOPER ET AL.  

FILED APRIL 8, 1898. No. 7963.  

Process: WITNESS: NON-RESIDENT. A party to a suit, or a witness at 
the trial, who is a non-resident of this state, is privileged from 
the service of summons in this state not only while necessarily 
and in good faith in attendance upon the court. but for a reasona
ble time after the hearing, to prepare for his departure and return 
to his home.  

ERROR from the district court of Donglas county.  
Tried below before KEYSOR, J. Affirmed.  

John T. Cathers and William A. Redick, for plaintiff in 
error.  

Charles A. Goss, contra.  

NORVAL, J.  

The controlling facts herein are substantially the same 
as in Linton v. Cooper, 54 Neb. 438, decided herewith, and 

for the reason stated in the opinion filed in that case the 
judgment is 

AFFIRMED.  

EZuA E. HOWARD ET AL. V. BOARD OF SUPERVISORS OF 

CLAY COUNTY.  

FILED APRIL 8, 1898. No. 7903.  

1. Highways: DECISION OF COUNTY BOARD: REVIEW. The propriety or 
necessity of opening and working a section-line road is committed 
to the discretion of the county board, and its decision is not sub
ject to review.  

2. Eminent Domain: CONSTITUTIONAL LAw. Property is not taken for 
a public use without due process of law when an opportunity is 

afforded the owner to 'have his damages ascertained by adequate 
and appropriate judicial proceedings, and provision is made for 

the payment of the amount thereof prior to the time the property 
is taken.



Howard v. Board of Supervisors of Clay County.  

3. Statutes: TITLES: SECTION-LTNE ROADs. Section 46, chapter 78, 
Compiled Statutes, is embraced within the title of the act of which 
it forms a part, and is valid, although said section may operate 
incidentally to modify other laws.  

4. Highways: DAMAGES: INSTRUCTIONs. Where land has been appro

priated for a public highway, an instruction which directs the jury 
to allow the owner full compensation for land actually taken and 
such damages to the residue of the tract as are equivalent to the 
diminution of the value thereof is not unfavorable to him.  

5. Instructions: REPETITIONs. A cause will not be reversed for the 
refusal of a proper instruction where an instruction fully as fa
vorable to the complaining party covering the same point has 
been given by the court on its own motion.  

6. Highways: DAMAGES: CONFLICTING EVIDENCE: REVIEW. Where 
there is a conflict in the evidence as to the amount of damages 
sustained by a land-owner by reason of the appropriation of his 

land for a public road, this court will not interfere with the ver
dict on the ground that the damages awarded by the jury are in.  
adequate.  

ERROR from the district court of Clay county. Tried 

below before HASTINGS, J. Affirmed.  

S. W. Christy, for plaintiffs in error.  

A. C. Epperson and William M. Clark, contra.  

NORVAL, J.  

.A petition was presented to the county board of Clay 
county praying the opening of a section-line road between 

sections 26 and 35, in township 5, range 4 west, and over 

. and across the lands of Ezra E. Howard and Irenus V.  

Howard. The Howards filed with the county clerk of 

said county a remonstrance against the opening of the 

highway, upon various grounds, and set forth therein a 

claim for damages in the sum of $1,500. A suit in equity 
was subsequently brought by them in the district court 
to enjoin the county clerk and board of supervisors from 
opening the said section line as a public road. A demurrer 
to the petition was sustained, and the cause dismissed.  
An appeal was prosecuted to this court, which resulted 
in an affirmance of the judgment of the district court.

[VOL. 54444 NEBRASKA REPORTS.
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(Howard v. Brown, 37 Neb. 902.) Subsequently the county 
board, upon the hearing of the evidence adduced, made a 
finding, which was entered on the record of its proceed
ings, that the public good demands and requires the 
opening of said section-line road, and the same was or
dered to be opened. The damages of the remonstrators 
were allowed at $170, and they prosecuted an appeal to 
the district court, where the jury assessed their damages 
at the sum of $315.  

In the court below the Howards filed a petition setting 
forth therein, in addition to their claim for compensa
tion, various grounds why the highway should not be 
opened. All averments presenting the question of the 
necessity and expediency of the establishment of the road 
were by the court, on motion of the county attorney, 
stricken from the pleading, which ruling is now assailed.  
It is asserted that plaintiffs had the right to appeal from 
the decision of the board ordering the opening of the 
road and have the jury determine whether the public 
good demanded such step.to be taken. This position is 
unwarranted. By section 46, chapter 78, Compiled Stat
utes, it is provided: "The section lines are hereby de
clared to be public roads in each county in this state, and 
the county board of such county may, whenever the pub
lic good requires it, open such roads without any prelimi
nary survey, and cause them to be worked in the same 
manner as other public roads; Provided, That any dam
ages claimed by reason of the opening of any such road 
shall be appraised and allowed, as nearly as practicable, 
in manner hereinbefore provided." By this section the 
legislature has located potential roads on all section 
lines of the state, and vested exclusive discretion in 
county boards to cause the same to be opened and worked 
as public highways, whenever the public good demands 
that such steps shall be taken; but before a section-line 
road can be opened the damages of the land-owner must 
be ascertained. The statute authorizes an appeal to the 
district court from the award of damages sustained by
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the establishment of a road, but makes no provision for 
the review on appeal of the decision of the board ordering 
the opening of a highway. We therefore conclude that 
that question is not open to contest on appeal; otherwise 
it would permit the appellate court to review the decis
ion of an inferior tribunal upon a matter committed to 
its discretion, and that, too, in the absence of an express 
statute permitting such review. The propriety or neces
sity of opening and working section-line roads is commit
ted to the discretion of the county board, and its decision 
is final. (Throckmortoa v. State, 20 Neb. 647; Cowles v.  
School District, 23 Neb. 655; Howard v. Broton, 37 Neb.  
902; Pollock r. School District, 54 Neb. 171; Elliot, 
Roads & Streets 276; Wearcr v. Teiplin, 113 Ind. 329.) 
Whether a necessity existed or not for the opening of the 
road in question was a governmental question which did 
not concern plaintiffs, so long as they received compensa
tion for their damages sustained.  

It is insisted that the denial of an appeal to review the 
decision of the county board upon the proposition 
whether the public good required the opening of this 
highway is a violation of the state constitution which 
guaranties: "No person shall be deprived of life, liberty, 
or property without due process of law." The foregoing 
provision cannot be successfully invoked by these plain
tiffs, since they have not been deprived of their property 
in an unconstitutional manner. The legislature has pro
vided how the property of an individual may be taken for 
highway purposes, and designated a tribunal for deter
mining the necessity of such appropriation, and for as
sessing the damages of the land-owner, besides making 
adequate provision for an appeal from the award. One's 
property is devoted to the public use by due process of law 
when an opportunity is offered him to have his damages 
ascertained by adequate and appropriate judicial proceed
ings, and suitable provision is made for the payment of 
the same prior to the taking of the property. (Chicago, 
B. d- Q. R. Co. v. State, 47 Neb. 549.)
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It is next asserted that said section 46, chapter 78,Oom
piled Statutes, is unconstitutional, because the provisions 
of said section are not embraced within the title of the 
act and are inconsistent with, and repugnant to, prior 
statutes which have not been in terms repealed. The 
same objections were decided adversely to the foregoing 
contention in Henry v. Ward, 49 Neb. 392, it being there 
held that said section 46 was germane to the title .and 
subject of the prior act amended, and is valid, though 
the amendment did operate incidentally to modify other 
statutes. (See State v. Corncll, 50 .Neb. 526.) A discussion 
of the question anew is unnecessary at this time.  

Complaint is made in the brief of the instructions given 
and refused on the measure of damages. The court di
rected the jury, substantially, that the measure of re
covery is the market value of the land actually appropri
ated for the highway, together with a sum equal to the 
depreciation in value of the portion not taken, occasioned 
by the location and opening of the road. This rule was 
favorable to plaintiffs. As to the histructions tendered 
by them, all that need be said is that they were fully 
covered by those given by the court on its own motion; 
therefore it was not reversible error to refuse those re
quested.  

We have carefully perused the -testimony in the bill of 
exceptions, and find that it would have supported a ver
dict for a larger sum, as well as for a smaller amount, 
than was returned by the jury. Therefore the assign
ment that the damages assessed are inadequate must be 
overruled.  

AFFIRMED.
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CHICAGO, BURLINGTON & QUINCy RAILROAD COMPANY 
V. TVILLIAM SCHALKOPF.  

FI LED AiPRIL 8, 1898. No. 7955.  

1. Adverse Possession. To establish title to real estate by adverse pos
session there must have been maintained, by the party asserting 
title, an actual, continuous, notorious, adverse, and exclusive pos
session of the premiscs, under claim of ownership, during the 
statutory period of ten years.  

2. Instructions: EVIDENCE. It is error to give an instruction to the 
jury which assumes the existence of material facts which are un
supported by the evidence.  

ERROR from the district court of Lancaster county.  
Tried below before HOLMES, J. Reversed.  

J. W. Deweese and F. E. Bishop, for plaintiff in error.  

L. W. Billingsley and R. J. Greene, contra.  

NORVAL, J.  

This was ejectment by the Chicago, Burlington & 
Quincy Railroad Company to recover a part of lot 10, 
in block 5, of Mechanics' Addition to the city of Lincoln.  
The answer consisted of a general denial, and a plea of 
ten years of adverse possession of the property in the 
defendant and his grantors. In compliance with the 
provisions of the statute there were two trials of the 
cause in the court below, both of which resulted ad
versely to the plaintiff, and it has brought the record here 
for review.  

It is alleged as a ground for reversal that the verdict is 
unsupported by the evidence. The defendant occupies 
the portion of the lot in controversy, and asserts title 
thereto through certain conveyances starting from' the 
original patentee, and by reason of adverse possession 
for the statutory period, while plaintiff predicates the 
right of possession to the property by virtue of a war-
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ranty deed from the patentee and certain condemnation 
proceedings. There is no material controversy over the 
facts. By letters patent issued by the United States on 
August 1, 1860, there was conveyed to Emerson H. Eaton 
the east half of the southeast quarter of section 27, in 
township 10 north, of range 6 east, in Lancaster county.  
A portion of said real estate has been platted as Me
chanics' Addition to Lincoln by the then owner of the 
property, but prior to such platting plaintiff constructed 
its road over and across said lands. Lot 10, in said block 
5, lies west of plaintiff's road-bed, and the east end of.the 
lot is within the distance of fifty feet from the middle of 
the main track and the center of the right of way. On 
April 8, 1870, the railroad company filed an application 
with the probate judge of Lancaster county for the con
demnation of right of way through said county. Com
missioners were appointed, who returned to said judge 
their appraisement in writing, setting forth therein the 
width of the right of way to be 100 feet on either side of 
the center of the right of way, according to plats on file in 
the offices Qf the secretary of state and county clerk of 
said county, and assessing to E. H. Eaton $150 damages 
for the location of the right of way across the said east 
half of southeast quarter of section 27. Plaintiff paid 
said sum to the probate judge for the use of Eaton on 
May 9, 1870, but the money was afterwards withdrawn 
by the company. Subsequently, in July of the same year 
the condemnation proceedings were supplemented by the 
same commissioners, reassessing Eaton's damages in the 
premises in the sum of $150, upon prior personal service 
of notice on him of such proposed action. Eaton ap
pealed to the district court from this last appraisement, 
and on June 6, 1871, the cause was dismissed out of said 
court pursuant to the stipulation of the parties. On the 
same day Eaton and wife, by deed of general warranty, 
conveyed to the railroad company a right of way 100 feet 
wide, being fifty feet on each side of the center line of 
said railroad as located and built across the aforesaid 
1 33
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eighty-acre tract, which deed was duly filed for record on 
December 11, 1871.  

The rule is a familiar one in this state that to acquire 
title to real estate by virtue of the statute of limitations 
there must have been an actual, visible, exclusive, peace
able, and uninterrupted adverse possession of the prem
ises under claim of ownership for the period of ten years.  
The evidence in this case is wholly insufficient to estab
lish that the defendant and those through whom he 
claims title to the property had been in the actual occu
pancy or possession of that portion of the lot in dispute 
for the statutory period above stated. Defendant pur
chased the lot in 1887, and at the time it was vacant and 
unimproved. This suit was instituted in 1893. It is, 
therefore, very evident that the defense of adverse pos
session was not made out at the trial.  

Both plaintiff and defendant claim title to the property 
from a common source. It is needless to state the va
rious conveyances constituting defendant's chain of title, 
since plaintiff must recover alone on the strength of his 
own title or right to the premises, and cannot rely on the 
weakness or invalidity of that of his adversary. (O'Brien 
v. Gaslin, 24 Neb. 559; Back v. Gage, 27 Neb. 306; Gregory 
v. Kenyon, 34 Neb. 640; Bigler v. Baker, 40 Neb. 325; 
Omaha Real Estate &G Trust Co. v. Kragscow, 47 Neb. 592.) 
Plaintiff acquired, by the warranty deed from Eaton and 
wife to it, a perfect and complete title to a strip of land 
100 feet in width, or fifty feet wide on each side of the 
center line of the right of way. And the evidence ad
duced on the trial in the lower court established beyond 
any dispute that a portion of the land sought to be re
covered, to-wit, a strip five feet in width, is embraced 
within the description contained in the said deed to the 
company and is in possession of the defendant. These 
facts are established by the testimony of E. E. Harte, 
plaintiff's civil engineer, the maps and deed, and there 
is no testimony to be found in the record in opposition 
thereto. The verdict being unsupported by the evidence
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as to a portion of the premises, it is unnecessary to ex
press an opinion upo'n the sufficiency of the condemnation 
proceedings to entitle plaintiff to recover possession 
thereunder of the remainder of the property in dispute.  

Complaint is made of the giving of the following para
graph of the charge of the court, to which exception at 
the time was taken by counsel for plaintiff: 

"T. The defendant alleges in his answer that the cause 
of action set forth in the plaintiff's petition did not ac
crue to the plaintiff, nor to its grantors, within ten years 
next before the beginning of this action, and that for ten 
years immediately before the commencement of this ac
tion the defendant and his grantors were in open, noto
rious, adverse, and continuous possession of the lot de
scribed in the petition, and contends that plaintiff ought 
not to maintain this action against defendant, because 
the same is barred by the statute of limitations. You 
are instructed that where, in an action of ejectment such 
as this action is, the defendant in possession of the real 
estate, the subject of the action, relies upon the statute 
of limitations as a defense, the burden of proof is on him 
to show by a fair preponderance of the evidence that his 
possession and that of his grantors has been actual, open, 
continuous, adverse, and exclusive during the ten years 
last preceding the commencement of the action and with 
the purpose and intent of the occupants of the premises 
in controversy to assert their ownership of the property; 
hence, if the jury find from the evidence that the defend
ant and his grantors have been in actual, open, continu
ous, adverse, hostile, and exclusive possession of the 
premises in controversy, with the purpose and intent of 
asserting at all times their ownership of the property in 
question, for the full term of ten years or more prior to 
the 30th day of September, 1893, then your verdict should 
be for the defendant." 

There is in the record before us no evidence to which 
this instruction could apply. It submitted to the jury 
for their determination the existence of the fact of ad-



452 NEBRASKA REPORTS. [VOL. 54

Miller v. Meeker.  

verse possession without any evidence to support it. The 

instruction was prejudicial in the highest degree, and 

should not have been given. (Morearty v. State, 46 Neb.  

652; Williams v. State, 46 Neb. 704; City of 'York v. Spell
man, 19 Neb. 357.) The judgment is reversed and the 
cause remanded.  

REVERSED AND REMANDED.  

RYAN, C., not sitting.  

LYDIA S. MILLER ET AL. V. N. U. MEEKER.  

FILED APRIL 8, 1898. No. 7908.  

1. Justice of the Peace: SUiMMoNs To ANOTHER COUNTY. When an ac
tion is properly brought before a justice of the peace of one county 
summons may issue to any other county to bring in other parties 
defendant.  

2. - : - . In a personal action service of summons in a county 
where a suit is brought upon a nominal defendant merely, who has 

no substantial interest in the subject of the suit adverse to the 

plaintiff, does not confer authority upon the court to issue a sum
mons to another county for a real defendant.  

3. - : JURIsDICTION. The jurisdiction of a justice's court is inferior 

and limited, and to support a judgment of that court the record 
must affirmatively show jurisdiction over the person of the de
fendant.  

ERRoR from the district court of Cass county. Tried 
below before CHAPMAN, J. Reversed.  

A. D. McCandless and G. 1. Spurlock, for plaintiffs in 
error.  

George W. Clark and D. K. Barr, contra.  

NORVAL, J.  

This suit was instituted before a justice of the peace 

of Cass county by N. H. Meeker against P. A. Fisher,
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Lydra S. Miller, and William Fisher for the recovery of 
money. Service of summons was made upon P. A. Fisher 
in that county, and upon the other two defendants in 
Gage county. Lydia S. Miller and William Fisher made 
special appearance before the justice, and objected to the 
jurisdiction of the court over their persons, which motion 
was overruled, and thereupon judgment was entered 

against all the defendants for $150 and costs. Lydia S.  
Miller and William Fisher alone prosecuted a petition 

in error to the district court, where the judgment of the 

justice was affirmed, and they have brought the record to 
this court for review by proceeding in error.  

The first question presented is whether, under the leg

islation in this state, a justice of the peace has authority 
to issue a summons to any county in the state. The 

solution of this question requires an examination and 

construction of certain sections of the Code of Civil Pro

cedure. Section 904 declares that "the jurisdiction of 

justices of the peace in civil cases shall, unless otherwise 

directed by law, be limited to the county wherein they 

may have been elected, and where they shall reside." 

The foregoing limits the territorial jurisdiction of jus

tices of the peace to their respective counties in all cases 

where the legislature has not in express terms, or im

pliedly, otherwise ordered. Such justice must perform 

his acts within the territorial boundaries of his county, 
and it must be conceded that the section quoted confers 

no authority upon such an officer to issue process to a 

county other than that in which he was elected or ap

pointed. Has such power been given by any other statu

tory provisions? Section 65 of said Code -provides: 

"Where the action is rightly brought in any county, ac

cording to the provision of title four, a summons shall be 

issued to any other county, against any one or more of 

defendants, at plaintiff's request." Section 1085 declares 

that "the provisions of this Code, which are in their 

nature applicable, and in respect to which no special pro

vision is made by statute, shall apply to proceedings be-



Miller v. Meeker.  

fore justices of the peace." This last section, of its'elf, 
may be insufficient to make said section 65 applicable to 
-actions instituted before justices of the peace, but the 
provisions of said section 1085, when construed in con
nection with the fact that the justice act is a part of the 
Code of Civil Procedure, adopted therewith, and such act 
contains no special provision relating to the county to 
which a justice's summons shall be issued, except as 
contained in section 910 of the Code of Civil Procedure, 
which declares that the same shall "be directed to the 
constable or sheriff of the proper county," there is plausi
ble ground for holding that when an action is properly 
brought in a justice's court of the county where one of 
the defendants resides or may be served with process, 
summons may lawfully issue to a county other than that 
in which suit is brought for other defendant or defend
ants. This construction has been given the statute by 
the bench and bar for years, and is supported by a dictu, 
of this court in Bair v. People's Bank, 27 Neb. 577. It is 
doubtful whether the court as now constituted wou-d 
adopt this construction were it not for the fact that the 
case referred to has been so long c(pluiesced in as to now 
become a rule of property. anl which, if changed, should 
be by the legislature and not by the courts.  

It is urged that the justice of the peace (lid not acquire 
jurisdiction over the persons of Lydia S. Miller and Will
iam Fisher, for the reason P. A. Fisher, the defendant 
upon whom. process was served in Cass county, had no 
substantial interest in the subject of the suit adverse to 
the plaintiff below. Under the statute of this state, an 
action like the one at bar must be instituted in the county 
in which the defendant or some one of the defendants 
resides, or nmy be summoned. (Code of Civil Procedure, 
sec. 60.) And section 65, quoted above, authorizes, where 
an action is properly brought in one county, the issuing 
of summons to any other county in the state. The word 
"defendant," as used in said section 60, does not mean a 
nominal defendant merely, but one who has a substantial
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interest in the subject of the suit adverse to the plaintiff.  
(Dunn v. Haines, 17 Neb. 560; Cobbey v. Wright, 23 Neb.  
250, 29 Neb. 274; Hanna v. Emerson, 45 Neb. 708.) It is 
obvious if a suit is not rightly planted in the county 
whence the summons issued, there is no authority for 
bringing a defendant from another county by a summons 
directed to, and served in, that county. In this state the 
jurisdiction of a justice of the peace is inferior and lim
ited, and to sustain a judgment of his court the record 
must affirmatively show that jurisdiction over the person 
of the defendant was obtained. (Robbins v. Clemmons, 41 
0. St. 285.) In the light of the principles stated above 
it is plain the justice in the case before us acquired no 
jurisdiction over Lydia S. Miller and William Fisher, and 
that the judgment rendered against them is void, since 
they were served with process in Gage county, made no 
general appearance in the cause, and their co-defendant, 
P. A. Fisher, was a mere nominal party, having no real 
interest in the controversy adverse to the plaintiff. Tim 
bill of particulars states no cause of action against him.  
It merely avers that the contract sued upon was made by 
him as agent for the other defendants, without alleging 
a single fact from which an inference could even be 
drawn that P. A. Fisher was personally liable upon the 
contract which it is alleged he entered into for and on 
behalf of his co-defendants.- The record discloses that 
the suit was improperly brought in Cass county, and 
there was no right to serve the defendants in another 
county.  

It is argued by counsel for plaintiff below that all the 
defendants made a general appearance before the justice.  
This contention is not borne out by the record, at least so 
far as Lydia S. Miller and William Fisher are concerned.  

The jurisdiction of the justice over their persons was suf

ficiently challenged by the special appearance which they 

made; but whether this is true or not is of no importance, 

because the want of jurisdiction appeared on the face of 

the record, and was available to them at any time. The
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judgment of the district court is reversed and the cause 
remanded with directions to reverse the judgment of the 
justice of the peace as to Lydia S. Miller and William 
Fisher and to dismiss the action as to them.  

REVERSED AND REMANDED.  

WESTERN MANUFACTURING COMPANY V. J. J. ROGERS 
ET AL.  

FILED APRIL 8, 1898. No. 7918.  

1. Evidence Contradicting Terms of Note. A promissory note or con
tract cannot be varied, qualified, or contradicted by evidence of 
a prior or contemporaneous agreement resting in parol.  

2. Note: INDORSEMENT OF CONDITIONS: WAIVER. A memorandum in
dorsed on a promissory note, to the effect that the promise may 
be discharged by substitution of other obligations of the makers 
within a given time, is for the benefit of the makers, and if they 
fail to avail themselves of the privilege or option, within the pre
scribed period, the note becomes absolute, and a recovery may be 
had thereon, after maturity, according to its legal import.  

3. Action: ADMIssION OF LIABILITY: INSTRUCTION. Where, on the trial, 
the defendant admits on the record full liability on a cause of ac
tion set forth in the petition it is error to refuse an instruction 
tendered to find for plaintiff as to such cause of action.  

4. Construction of Contract. The interpretation of a written contract 
is for the court and not for the jury, when it is capable of being 
construed by its terms alone, unaided by extrinsic facts.  

ERROR from the district court of Hall county. Tried 
below before KENDALL, J. Reversed.  

George H. Thummel and Lamb, Adams & Scott, for plain
tiff in error.  

Abbott & Caldwell, contra.  

NORVAL, J.  
The Western Manufacturing Company set forth in its 

petition in the court below two causes of action, the first
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of which was to recover the sum of $76.66 with seven per 

cent interest thereon, as a balance alleged to be due from 

defendants for goods sold and delivered. The second 

count of the petition was upon a promissory note for 

$208.50, executed by the defendants on October 1, 1891, 
due one year thereafter, and payable to the order of 

plaintiff, with interest at eight per cent from maturity.  
The note at the time it was signed and delivered con
tained the following indorsement: 

"This note is given for six mowers and two hay rakes 

on hand with J. J. & B. J. Rogers, October 1, 1891. The 

same are to be sold by said J. J. & B. J. Rogers during 
the season of 1892, and at the maturity of this note we are 

to accept in payment of the same their notes due on the 
average time on which said mowers and rakes were sold.  

"WESTERN MFG. CO., 
"AT. D. WELCH, Sec'y and Treas." 

The petition charges that the foregoing indorsement 

gave the defendants an option or privilege to take up the 
note in a certain manner, and that they neglected and 

refused to avail themselves of such option, wherefore 

they are liable for the face of the note and interest. The 

defendants answered by a general denial of the averments 

of the petition, and pleaded that in 1890 plaintiff ap

pointed the defendants its agents to sell certain farm 

machinery, principally mowers and rakes, and repairs 

therefor, and that under said agreement they received 
certain machines and repairs, including the goods de

scribed in the petition, also the six mowers and two rakes 
mentioned as being the consideration for said note; that 
for the purpose of keeping true and correct accounts be

tween the parties books were opened and all goods 
shipped to defendants were charged to them; that in 

October, 1891, A. D. Welch, plaintiff's secretary and 

treasurer, represented to defendants that plaintiff was 

dispensing with certain portions of its book-keeping, and 
requested defendants to execute the note sued on, and
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Welch indorsed thereon the said memorandum, promis
ing at the time and before said note was executed that it 
would show said machines were held as commission 
goods in the hands of defendants, which would not have 
to be paid for unless sold; that under such representa
tions they signed and delivered said note to plaintiff; 
that no part of the same was to be paid unless said goods 
were sold; that defendants paid freight on the machines 
on hand to the amount of $50 and that their storage was 
of the value of $50, for which they asked compensation.  
The reply was a general denial. Plaintiff obtained a 
verdict for $101.60, and .to obtain a review of the order 
and judgment denying its motion for a new trial is the 
purpose of this proceeding.  

On the trial the defendants, over the objection of 
plaintiff, were permitted to introduce parol testimony 
tending to prove that the note in controversy was given 
for the sole purpose of showing the amount of unsold 
goods which the defendants had belonging to plaintiff; 
that it was the distinct agreement between the parties, 
when the note was executed, that defendants would not 
have to pay the same if the goods were not sold, and 
that defendants subsequently sold two rakes and one 
mower. It is argued that the admission of the testimony 
just indicated was erroneous, for the reason it was an 
attempt to defeat the legal effect of the note in suit by 
an alleged parol contemporaneous agreement. It is a 
familiar rule that such evidence is inadmissible to vary, 
modify, or contradict a written instrument. The note 
and memorandum indorsed thereon are parts of the same 
contract and must be construed together. When thus 
interpreted, it is obvious the agreement was that de
fendants were to pay plaintiff, in consideration of the six 
mowers and two hay rakes, the sum of $208.50 one year 
after the date of the note, with interest, with an option 
to the payors to make settlement by. giving their own 
notes due op the average time on which said machinery 
should be sold by them during the season of 1892. There
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is no6 room to doubt that the title to the property vested 
in the defendants, and that no inference can be properly 
drawn from the note and memorandum that after the 
execution and delivery thereof the relation of principal 
and agent existed between the parties. It was clearly 
incompetent for the defendants to introduce parol proofs 
for the purpose of contradicting the written agreement 
expressed in the note and memorandum, by showing that 
the machinery was held by the defendant for sale on 
commission and was not to be paid for until the same 
was disposed of. (Newton Wagon Co. v. Diers, 10 Neb. 284; 
Clarke i. Kelsey, 41 Neb. 766; Kaseriman v. Fries, 33 Neb.  
427; Waddle v. Owen, 43 Neb. 489; Van Etten v. Howell, 40 
Neb. 850.) The option contained in the memorandum 
in question was a stipulation for the benefit of the de
fendants, which they could avail themselves of or not 
as they might elect. They neglected to discharge the 
obligation by the substitution of other notes according 
to the privilege given them; therefore the note in suit, 
upon its maturity, became an absolute promise of the 
defendants to pay the sum therein mentioned with in
terest. (iPRae v. Raser, 9 Port. [Ala.] 122; Nesbit v.  
Pearson. 33 Ala. 668; State v. Shupe, 16 Ia. 36; Schnier v.  
Fay, 12 Kan. 184.) 

An instruction was tendered, which was refused, di
recting the jury that plaintiff was entitled to recover on 
its first cause of action the sum of $76.66 and interest 
thereon at seven per cent. The refusal to so instruct the 
jury was reversible error, since it was admitted by de
fendants, in open court on the trial, that there was a 
balance due plaintiff for the items set out in the first 
cause of action, $76.66, on October 14, 1892, and that the 
same had not been paid. No instruction of like import 
was given by the court, while, on the contrary, the jury 
were told in one instruction that every allegation of the 
petition was denied by the answer, and in another para
graph of the charge it was stated that the burden was 
on the party alleging a fact to prove its existence by a
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preponderance of the evidence. The refusal of the re
quest, under the circumstances, was prejudicial to plain
tiff.  

Complaint is made of the following instructions given 
by the court on its own motion: 

"No. 51. If you find from the evidence that the defend
ants gave the note sued upon simply as a memorandum 
note at the suggestion of the plaintiff's duly authorized 
agent, as claimed by defendants, and not as a settlement 
in full for said machines, then defendants would be lia
ble to plaintiff on said note only for such sum as you 
find is the value of the goods sold after giving said note, 
if any such have been sold and not settled for." 

"No. 7. You are instructed that if you find that the de
fendants were selling the goods of the plaintiff on com
mission and did not own them, and that they have sold 
any of said goods and have not settled for all the goods 
sold, then your verdict should be for the plaintiff for the 
value of the goods you find from the evidence have been 
sold and not settled for, including mowers, rakes, and 
repairs, less such sum as you find the defendants entitled 
to for freight paid or for storing said machinery, if you 
find they are entitled to Anything." 

The giving of these instructions constituted grounds 
for reversal. They left it for the jury to construe the 
agreement of the parties. The contract was unambigu
ous, and required no extrinsic facts to aid in ascertaining 
its true meaning; therefore it was the province of the 
court to have interpreted it. (Sims v. Summers, 39 Neb.  
781; Ricketts v. Rogers, 53 Neb. 477.) It follows that the 
judgment should be reversed and the cause remanded 
for a new trial.  

REVERSED AND REMANDED.
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R. A. STEWART V. AMERICAN EXCHANGE NATIONAL BANK 

OF LINCOLN.  

FJiEn A'uIL 8, 1898. No. 7894.  

1. Pleading and Proof. All material averments of new matter in an 

answer which are not denied by the reply will be taken as ad

mitted, and need not be proved.  

2. - : AMENDED ANsWER: REiPLY. Where, after reply, an amended 

answer is filed setting up the defense interposed in the original 

answer and, in addition, facts which constitute a new and dis

tinct defense, the plaintiff may reply anew if he so elects, but if he 

does not, the reply to the original answer will not stand as a reply 

to such new or additional defense. C 

3. Judgment Non Obstante Veredicto. Section 440 of the Code of 

Civil Procedure requires judgment to be rendered in favor of the 

party entitled thereto by the pleadings, notwithstanding a verdict 

has been returned against him.  

4. Principal and Surety: SECURITY: NEW TRIAL. A creditor who with

out the consent of the surety voluntarily parts with security 

thereby releases the surety to the extent he has been thereby dam

aged.  

ERRoR from the district court of Lancaster county.  

Tried below before TIBBETS, J. Revcrsed.  

Willard E. Stewart, for plaintiff in error.  

Sawyer, Snell & Frost, contra.  

NORvAL, J.  

This suit was brouglit in the court below by the Ameri

can Exchange National Bank of Lincoln against Lou L.  

E. Stewart and R. A. Stewart on a promissory note for 

$1,000, bearing date M1ay 15, 1893, due in ninety days.  

with interest at ten per cent per annum from date until 

paid. Lou L. E. Stewart made default. R. A. Stewart 

for answer alleged that he signed the note as surety 

merely, and that, without his consent, plaintiff, for a 

valuable consideration received from Lou L. E. Stewart, 
extended the time of payment of the note. The bank re-
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plied by a general denial. Prior to the trial R. A. Stew
art, by leave of court, filed an amended answer, which set 
up the same defense as contained in the original answer 
and, in addition, pleaded that the bank held certain 
notes, aggregating $3,000, as collateral to the one sued 
on, which it surrendered to the principal maker, Lou L.  
E. Stewart, to the damage of the answering defendant.  
No reply was filed to the amended answer. Verdict and 
judgment for plaintiff; and defendant R. A. Stewart 
prosecutes an error proceeding to this court.  

One ground urged for reversal is that the defendant 
surety was, by the pleadings, entitled to recover judg
ment, which proposition is unanswerable. Under see
tion 134 of the Code of Civil Procedure every material 
allegation of new matter contained in the answer, not 
put in issue by a reply, must be taken as true. (Dillon v.  
Russell, 5 Neb. 484; Williains v. Ecans, 6 Neb. 216; Payne 
v. Briggs, 8 Neb. 75; Consaul v. Sheldon, 35 Neb. 247; Na
tional Luiber Co. v. Ashby, 41 Neb. 292; Van Etten v. Kos
ters, 48 Neb. 152; Scofield v. Clark, 48 Neb. 711; Culbertson 
Irrigating <& Water Power Co. v. Cox, 52 Neb. 684; Hartzell 
v. McClurg, 54 Neb. 313.) Two defenses were well 
pleaded in the amended answer-the release of the 
surety by the payee extending the time for the payment 
of the note to the principal maker, and the surrender and 
release of collaterals held as security for the payment 
of the note. By the plaintiff failing to reply to the 
amended answer, the second defense, under the statute 
and authorities, must be regarded as confessed. It is 
suggested, in argument, by counsel for plaintiff below 
that the reply to the original answer should be treated 
as a reply to the amended one. Possibly it might have 
been thus regarded had'it been refiled as a reply; but 
without such refiling it certainly cannot be so considered 
as to the new defense which was not interposed in the 
first or original answer. An amended answer having 
been filed, plaintiff had the undoubted right to plead 
over if it so desired, or to stand upon its reply previously



Stewart v. American Exchange Nat. Bank.  

filed. Having elected to adopt the latter course, the 
reply to the original answer should not be considered 

as a reply to the amended answer, as to the new or ad

ditional facts, or cause of action, set forth in the amended 

pleading, which were not contained in the original.  

(Eslich v. Mason City & F. D. R. Co., 75 Ia. 443; Wilson v.  

Preston, 15 Ia. 246; McAllister v. Ball, 28 Ill. 210; Ermen

trout v. American Fire Ins. Co., 63 Minn. 194; Kelly v. Bliss, 
54 Wis. 187.) The two cases relied upon by counsel for 

plaintiff are not in point here. In Yates v. French, 25 
Wis. 661, after answer, the original complaint or 

petition was amended, by merely changing the ad dan

num clause. Obviously nothing new was brought for

ward by the amendment which necessitated a new an

swer. In that case there had been no change in the 

matters in issue, and no different answer was required; 

while in 'the case at bar, after a reply was filed, an 

amended answer was brought in pleading a new and 

distinct defense to plaintiff's cause of action, so that the 

reply on file could not be considered as a plea thereto.* 
In Stevens v. Thompson, 5 Kan. 305, the only amendment 

of the petition, after answer, consisted in adding a new 
party plaintiff, which did not change the grounds of the 

action, and the answer already on file in that case put in 

issue every fact pleaded in the original and amended 
petition.  

It is insisted that the defendant waived a reply by 

trying the cause as if one had been filed to the amended 
answer; and Western Horse & Cattle Ins. Co. v. Timm, 23 
Neb. 526, and other authorities* are cited to support the 

principle that if a case is tried as though a proper reply 

had been filed, no advantage can be taken in the appel
*Meader v. Malcolm, 78 Mo. 550; Hensler v. Cannefax, 49 Mo. 295; Gray 

v. Worst, 31 S. W. Rep. [Mo.] 585; State v. Phillips, 38 S. W. Rep. [Mo.] 
931; Hopkins v. Cothran, 17 Kan. 173; Wilson v. Fuller, 9 Kan. 176; 
Quimaby t% Boyd, 6 Pac. Rep. [Colo.] 462; Jerome v. Bohn, 40 Pac. Rep.  
[Colo.] 570; McAlister v. Howell, 42 Ind. 16; Helton r. Wells, 40 N. E. Rep.  
[Ind.] 930; Comer v. Way, 19 So. Rep. [Ala.] 966; Minard v. Mc~ee, 44 

Pac. Rep. [Ore.] 491; Louisville & N. R. CO. v. Copas, 26 S. W. Rep. [Ky.] 
179; Killman v. Gregory, 65 N. W. Rep. [Wis.] 53.
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late court of the fact that no reply to the answer was 
made. The doctrine invoked has no application here, 
since there is nothing in this record to show that the 
trial was conducted below on the theory that the aver
ments of the amended answer were denied. There is no 
bill of exceptions in the record, so we are not advised 
what occurred during the trial. It does appear, how
ever, that an exception, was taken to each instruction, 
especially the portion of the charge relating to the sur
render of collaterals by plaintiff; so that no inference can 
be properly drawn from this record that a reply was 
waived. The absence of a reply to the amended answer.  
is not raised for the first time in this court. One of the 
grounds set forth in the motion for a new trial was that 
the verdict was contrary to law, which was sufficient 
to challenge the attention of the trial court to the fact 
that the verdict was not in accord with the issues ten
dered by the pleadings.  

Section 440 of the Code of Civil Procedure controls in 
this case. It provides as follows: "Where, upon the 
statements in the pleadings, one party is entitled by law 
to judgment in his favor, judgment shall be so rendered 
by the court, though a verdict has been found against 
such party." Plaintiff by failing to reply to the amended 
answer admitted the bank voluntarily surrendered to the 
principal maker collaterals given to secure the note in 
suit, without the consent of the defendant surety, which, 
to the extent of the value of such collaterals, released 
him from liability. (Bronson v. McCormick Harvesting Ma
chine Co., 52 Neb. 342.) The verdict being for the face of 
the note in controversy with interest, for the reason 
stated, the judgment is reversed and the cause remanded.

REVERSED AND REMANDED.
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FRED llORZKE V. JESSE Ff. BLAKE ET AL.  

FILED APRIL 8, 1898. No. 7926.  

1. Conflicting Evidence: REVIEW. A verdict based upon conflicting 
evidence will not be disturbed.  

2. Evidence: LEASE. Rejection of the lease offered in evidence in this 
case teld not prejudicial error.  

3. Review: INSTRUCTIONs: BRIEF. Instructions not argued In the brief 
of plaintiff in error will not be reviewed.  

ERROR from the district court of Douglas county.  
Tried below before KEYSOR, J. Affirmed.  

C. A. Baldwin, for plaintiff in.error.  

V. 0. Strickler, contra.  

NORVAL, J.  

This suit was instituted before a justice of the peace 
by Jesse H-. Blake and Charles Secomb against Fred 
Herzke and Birdie Mann to recover a balance alleged 
to be due- plaintiffs on an account for labor performed 
and materials furnished by them in the making of cer
tain changes and repairs of the Elkhorn Valley House 
situated in the city of Omaha. Plaintiffs recovered judg
ment against both of the defendants, and the latter ap
pealed to the district court, where, upon a trial to a jury, 
judgment was entered for the full amount claimed 
against lerzke alone, a verdict having been returned 
against the plaintiffs in favor of Mann.  

Herzke was the owner of the building in question, and 
Birdie Mann, after the changes and repairs were made, 
occupied the premises as the tenant of Herzke. It is 
not disputed that the labor was performed and materials 
were furnished as alleged, nor is there any contention 
here over the amount due plaintiffs by reason of the 
premises. They insist the verdict and judgment against 
Herzke are right and should not be disturbed, while he 
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maintains that plaintiffs were employed by Mann alone 
and that she, and not himself, is liable. The evidence 
bearing upon this question is conflicting. That intro
duced by plaintiffs tended to show that in April, 1893, 
Herzke leased the Elkhorn Valley House to his co-de
fendant, Birdie Mann; that subsequently, on or about 
the 25th of said month, and before she had taken pos
session of the property, she saw Mr. Blake, one of the 
plaintiffs, and informed him that there was to be some 
work done on the building and suggested he meet 
Herzke, the owner, at the premises the next day; that 
Blake did so, when Herzke showed the latter through 
the building, pointed out the various changes and alter
ations he desired to be made, and told him to use any 
available material composing an old barn which stood 
on the same lot; that Herzke gave him the key to the 
premises, procured a permit from the building inspector, 
and during the progress of the work was frequently 
present giving directions and instructions to the work
men. There is in the record testimony conducing to 
show that while Herzke went through the building with 
Blake and pointed out the changes desired he never 
employed plaintiffs, but the agreement was that they 
were to look to Birdie Mann for their pay. The testi
mony is ample to support a verdict in favor of plaintiffs.  
The jury have passed upon the conflicting testimony, 
and their finding we cannot disturb, although we would 
have been entirely satisfied had the verdict released 
Herzke from liability.  

It is argued that the trial court erred in refusing to 
permit a written lease of the premises between Herzke 
and Mann to go in evidence. The ruling is justified on 
more than one ground. The lease was never recorded 
so as to give plaintiffs constructive notice of its contents, 
and no actual knowledge was brought home to plaintiffs, 
so they were not bound by any stipulations contained in 
the instrument. Again, an inspection of that document, 
which is incorporated in the bill of exceptions, discloses
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that the relation of landlord and tenant did not exist 

between Herzke and Mann at the time plaintiffs began 
their work, since by the terms of the lease the tenancy 

was not to commence until May 1, 1893. This being 

the case, the rule could not be here invoked which was 

announced in Turner v. Townsend, 42 Neb. 376, to the 

effect that without an express contract a landlord is 

neither bound to repair leased premises, nor to pay for 

those made by the tenants. It follows defendant could 

not have been prejudiced by the exclusion of the lease 

from the jury. No reversible error is discovered in the 

other rulings on the exclusion and admission of testi

mo10ny.  
In the motion for a new trial and petition in error the 

decision of the court in refusing to give each of the six 

instructions tendered by Herzke is challenged by an 

appro priate assignment, but the requests to charge will 

not be considered, for the reason they are not argued in 

the briefs filed by his counsel. Assignuments of error 

relating to the giving or refusing of instructions must be 

supported by arguments in the brief of plaintiff in error, 
pointing out the errors for consideration, else such as

signments will be treated as waived. The judgment is 

AFFIRMED.  

FIRST NATIONAL BANK OF NELIGH V. GUSTAVUS A. LAN

CASTER AND JAMES G. CRINKLAW, SHERIFF.  

FILED APRIL 8, 1898. No. 7875.  

1. Mandamus: RELATOR. When mandamus is the appropriate remedy 
the writ is issued on the relation of a private suitor.  

2. Attachment: SEIZURE OF EXEMPT PROPERTY: APPRAISEMENT. It is 

the duty of an officer who has seized under an order of attachment 
property claimed to be exempt under section 521 of the Code of 

Civil Procedure to cause such property to be appraised when the 
attachment defendant, being a resident of the state, the head of a

JANUIARY TIERM, 1898. 461VOL. 54]
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family, and without any homestead exemption, files with such offi

cer, or in the court from which the writ issued, the proper inven

tory and affidavit.  

3. - MANDAMUS: PARTIES. Where, upon the filing 

of such inventory and affidavit, the officer refuses to call apprais

ers, a writ of mandamus will issue to compel him to perform that 

duty; and, pending the application for the writ, the attachment 

creditor may intervene and join with the officer in resisting the 

application.  

4. - : - : - : - . To entitle an execution or attachment 

defendant to a peremptory writ of mandamus against an officer 

who has seized and refused to appraise property claimed to be ex

empt under section 521 aforesaid, he must allege, and prove, if not 

admitted, that after the seizure and before the sale he filed with 

the officer, or in the court from which the process issued, a sched

ule of his entire personal estate, together with a sworn statement 

that such schedule is complete and correct and that the claimant 

is a resident of the state, the head of a family, and not possessed 

of lands, town lots, nor houses exempt as a homestead under the 

laws of this state.  

ERROR from the district court of Antelope county.  

Tried below before ROBINSON, J. Recersed.  

N. D. Jackson, for plaintiff in error.  

S. D. Thornton, contra.  

SULLIVAN, J.  

The First National Bank of Neligh sued Lancaster and 

caused his property to be seized by Crinklaw, as sheriff 

of Antelope county, under an order of attachment issued 

in the action. Thereupon Lancaster, claiming the prop

erty to be exempt under section 521 of the Code of Civil 

Procedure, filed with the sheriff an inventory of the 

whole of the personal property owned by him and de

manded an appraisement by three disinterested free

holders of the county to be called and sworn as required 

by law in such cases. The sheriff, at the instigation of 

the bank, ignored the demand and Lancaster commenced 

this suit against him to compel official action. The bank 

obtained leave to intervene and filed an answer. Th'en 

was a trial in the district court, which resulted in a find-
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ing and judgment for the relator. The bank alone com
plains.  

The relator in sists that the bank is a mere intruder in 
the case and should not be permitted to assail the judg
ment whether it is right or wrong. But we think there 
was no error in allowing the intervention. The writ of 
mandamus is no longer a prerogative writ; when it is 
the appropriate remedy it is issued as a matter of course 
on the relation of a private suitor. (State v. Conn issioners, 
11 Kan. 67; Fi.,dcr v. Charleston, 17 W. Va. 63; State v.  
Ommonings, 17 Neb. 311.) Section 50a of the Code is as 
follows: "Any person who has or claims an interest in 
the matter in litigation, in the success of either of the 
parties to an action, or against both, in any action pend
ing or to be brought in any of the courts of the state of 
Nebraska, may become a party to an action between any 
other persons or corporations, either by joining the plain
tiff in claiming what is sought by the petition, or by unit
ing with the defendants in resisting the claim of the 
plaintiff, or by demanding anything adversely to both 
the plaintiff and defendant, either before or after issue 
has joined in the action, and before the trial commences." 
This statute justifies the intervention, but it is quite clear 
from its language that the bank on being admitted into 
the case secured nothing more than the right of uniting 
with the respondent in resisting the relator's claim. The 
contention that it could put in issue the correctness of 
the inventory or the truth of the matters required to be 
stated in the affidavit attached thereto cannot be sus
tained. Being interested in the success of the officer, 
the bank could champion his defense, but could not 
widen its scope. The law providing for the appraisement 
of exempt chattels taken on execution or attachment is 
well designed to guard against oppression of indigent 
householders and to place in their hands a swift, inex
pensive, and effective remedy; and it should not be bent 
from its appointed purpose and readjusted by the courts 
to suit the convenience of creditors. When the homeless
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debtor, being a resident of the state and the head of a 
family, dravs about his small possessions the sacred 
circle of The exemption law, they are within a sanctuary 
inviolable to the creditor as well as to the officer who 
is charged with the execution of his process. And we 
are entirelv satisfied that the constitutional rights of 
the creditor are not infringed by limiting him, in actions 
of this cliaiacter, to the defenses which may be rightfully 
iterposed by the sheriff or constable acting.under the 

execution or order of attachment.  
We now proceed to consider whether the judgment is 

sustained by sufficient evidence. The petition alleges 
that the relator is a. resident of Antelope county, the 
head of a family, that lie has neither lands, town lots, 
nor houses subject to exemption, and that he filed in due 
season withb the respondent, Crinklaw, an inventory of 
the whole of the personal pr-operty owned by him. The 
intervener's answer admits that the relator is the head 
of a family and a resident of the state, and, also, that he 
filed with the sheriff what purports to be an inventory 
of the whole of his personal property. The answer then 
charges that the inventory is false and fraudulent, and 
denies in general terms the facts not specifically admit
ted to be true. Thus it appears that the allegation of the 
petition that the relator possessed no real estate exempt 
as a homestead was one of the issues presented to the 
court for trial. The inventory was not offered in evi
dence and there is not in the record any proof whatever 
that Lancaster had neither hands, town lots, nor houses 
exempt as a homiestead under the laws of this state. On 
this record can the judgment be sustained? Section 521 
of the C(ode of Civil Procedure is as follows: "All heads 
of families who have neither lands, town lots, or houses 
subject to exemption as a homestead, under the laws of 
this state, shall have exempt from forced sale on exe
cution the sum of five hundred dollars in personal prop
erty." Here is contained a description of the persons 
who shall be entitled -to exemptions of the character
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claimed by the relator in this action. The next section 

provides what a person entitled to such exemption must 

do to secure it. He must, some time before the sale, 

"file an inventory under oath, in the court where the 

'judgment -is obtained, or with the officer holding the 

execution, of the whole of the personal property owned 

by him." Accompanying this inventory or attached to 

it must be a verified statement of the debtor showing 

his right to the exemption claimed. When such inven

tory and affidavit have been filed, it becomes the impera

tive duty of the officer to call freeholders' and cause an 

appraisement of the property to be made; and he will 

be permitted to offer no excuse for failing to discharge 

this duty. But he is not required to act on the filing of 

an inventory unless it be accompanied by an affidavit 

showing that the debtor is within the class for whose 

benefit the law was enacted. The statute here under 

consideration has received very liberal construction in 

the interests of unfortunate debtors, but it has never 

been held that a person may have $500 worth of personal 

property set apart to him as exempt without even making 

an affidavit that he is entitled to it. In Kilpatrick-Kocil 

)ry (oods Co. v. Callender, 34 Neb. 727, an affidavit recit

ing that the debtor was the head of a family, a resident 

of the state, and had neither lands, town lots, nor barns 

subject to exemption as a homestead was held not to 

meet the requirements of the law, because it failed to 

show that he did not possess any exempt houses. The 

second point of the syllabus states the rule thus: "A 

debtor who swears that he has neither lands, town lots, 

nor houses subject to exemption must negative the pos

session of any of these, and if he fails to do so the affi

davit will be insufficient." It follows from what has 

been said that the plaintiff was entitled to the peremp

tory writ only upon due proof that he filed with the 

sheriff in connection with the inventory an affidavit set

ting forth that he was a resident of the state, the head 

of a family, and had neither lands, town lots, nor houses
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exempt as a homestead. Having failed to furnish such 
proof, the judgment of the district court is reversed and 
the cause remanded.  

REVERSED AND REMANDED.  

LocKE, llULEIA'T & COMPANY V. GEORGE W. SHRECK 
ET AL.  

FILED APRIL 8, 1898. No. 7995.  

1. Attachment: SALE OF MORTGAGED CHATTELS. Where a subsequent 
mortgagee is without actual possession of the mortgaged property 
or the right of immediate possession, an officer, under writs of at
tachment, may lawfully seize the property and by a sale in gross 
dispose of the mortgagor's reversionary interest therein.  

2. Conversion: POSSESSION. To maintain an action for conversion of 
chattels a party must have actual possession of the property or the 
right of immediate possession.  

3. Chattel Mortgages: RIGHTS O1 MORTGAGEE. A subsequent mort
gagee has an interest in the mortgaged property which the law 
will protect in an appropriate action.  

4. Conversion: LIABILITY OF SIIEI LF. An officer who seizes mortgaged 
chattels on mesne or final process against the mortgagor is not 
liable in an action by .the mortgagee if he does nothing to place 
the property beyond the reach of the mortgagee or to prevent him 
from taking possession of it when his right of possession accrues.  

5. Instructions: HARIMLESs ERROR. Where the verdict returned by the 
jury is the only one authorized by the pleadings and proof, the 
giving of an erroneous instruction is not prejudicial error.  

ERROR from the district court of York county. Tried 
below before BATES, J. Affirmed.  

George B. France, for plaintiffs in error.  

F. C. Power, contra.  

SULLIVAN, J.  

On December 26, 1891, Morris Alexander, being the 
owner, and in possession, of a stock of general merchan-
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dise in the city of York, mortgaged the same to J. Rosen
baum to secure an indebtedness of $1,347. The mort
gagee took immediate possession. Three days later a 
second mortgage covering the same property was exe
cuted by Alexander to the plaintiffs, Locke, Huleatt & 
Co., to secure the sum of $416.81 due for merchandise 
previously purchased of them. Both mortgages were 
duly filed in the proper office and their validity appears 
on the record unquestioned. Afterwards, D. B. Fisk & 
Co., a corporation, commenced two actions against Alex
ander in the district court of York county and caused 
writs of attachment to 'be issued therein. These writs 
were placed in the hands of the defendant George W.  
Shreck, as sheriff, ai-id acting under their authority he 
seized and took into his possession the whole of the 
mortgaged property. Thereupon a verified schedule of 
Alexander's entire personal estate was presented to 
Shreck and a demand made upon him to cause the same 
to be appraised in accordance with the provisions of 
section 522 of the Code of Civil Procedure. In obedience 
to this demand, freeholders were called, an appraisement 
made, and $500 worth of mortgaged merchandise turned 
over to Alexander as exempt, he being a resident of the 
state, the head of a family, and having neither lands, 
town lots, nor houses exempt as a homestead.. Before 
this was done, however, the plaintiffs were notified by 
the sheriff that the exempt property was about to be sur
rendered, and that they might, if they wished to do so, 
take it from Alexander by virtue of their mortgage; but 
no action was taken by them and the property was re
moved out of the state. This suit was brought by the 
plaintiffs to recover damages for the conversion of the 
stock of goods. The verdict and judgment were in favor 
of the defendants and the plaintiffs prosecute error here.  

Among other alleged errors they complain of the giv
ing of the seventh instruction, which is as follows: "One 
who is not a general owner of personal property, but 
claims to own an especial interest therein, cannot main-
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tain an action for the conversion of the property, unless 
he was in the actual possession of the property at the 
time of the conversion. Therefore in this action, al
though you should find that the plaintiff had a valid 
chattel mortgage on the property in question, still, unless 
you further find that the plaintiff, by himself or his agent, 
had the actual possession of the property at the time of 
the levy by the sheriff, you must find for the defendants." 
Considered as an abstract legal proposition the instruc
tion is incorrect; but, in view of the conclusively estab
lished facts of this case, it did not prejudice plaintiffs' 
rights. Plaintiffs were subsequent mortgagees without 
actual possession or right of immediate possession when 
the writs of attachment were levied. No condition of 
their mortgage had been broken. The sheriff might, 
therefore, lawfully seize the property and by a sale in 
gross dispose of Alexander's reversionary interest 
therein. (Burnhant v. Doolittle, 14 Neb. 214; Chicago 
Limber Co. v. Fisher, 18 Neb. 334.) A sale of mortgaged 
chattels in bulk to a single purchaser and subject to 
existing mortgage liens is lawful whether made by the 
mortgagor himself or by the sheriff or other officer on 
execution against him. If nothing is done to place the 
property beyond reach of the mortgagee to prevent him 
from taking possession of it when his right of possession 
accrues, he is not injured and has no just cause of com
plaint. (Burnham v. Doolittle, 14 Neb. 214; Chicago Lum
ber Co. v. Fisher, 18 Neb. 334.) 

There is another reason why the mere attachment of 
the goods did not give plaintiffs a cause of action for 
conversion. To maintain that action a party must have 
actual possession of the property or the right of present 
possession. A right to take possession at some future day 
is not sufficient. (Holmes r. Bailey. 16 Neb. 300; Hill v.  
Campbell Commission Co., 54 Neb. 59; Kennett v. Peters, 
54 Kan. 119; Ring v. NYeale, 114 Mass., 111; Clark v. Dra
per, 19 N. H. 419; Cooley, Torts [1st ed.] 445; Raymond 
v. Miller, 50 Neb. 507.)

474 NEBRASKA REPORTS. [VOL. 54.



Locke v. Shreck.  

Plaintiffs had, however, an interest in the property, 

for the protection of which the law affords an adequate 
remedy. At common law injuries to reversionary and like 

interests were redressed by a special action on the case; 

but in this state, of course, the appropriate procedure is 

an ordinary action for damages grounded on the facts 

showing the wrong and the resulting injury. Plaintiffs 

have, in general terms, charged a conversion of the prop

erty and, assuming this allegation to be sufficient to en

title them to recover any damages proven, we proceed to 

consider the case on the evidence. The sheriff did not 
remove the attached property from the store where it 

was when the levy was made. Consequently it suffered.  
no physical injury or diminution in value while in his 

possession. Neither was the surrender of the exempt 

property to Alexander an injury of which plaintiffs can 

complain. They had not asserted nor attempted to as

sert their right of possession as against Alexander. They 
were notified that the chattels claimed under the exemp

tion law had been set apart in the store and were invited 

to take possession of them under their mortgage. This 

they declined to do; and the property was consequently 

lot to them by reason of their own inaction. After the 

removal of the exempt chattels, the value of the remain

der was less than the amount due on the Rosenbaum 
mortgage, to which the plaintiffs' mortgage was subject.  

Therefore, plaintiffs' equity of redemption was valueless 

and the subsequent- sale and dispersion of the property 

inflicted no actual injury upon them. So, notwithstand

ing errors committed at the trial, the verdict was the only 

one which could rightfully have been found by the jury.  

The court might properly have directed a verdict for the 

defendants, and, indeed, that was the legal effect of the 

instruction quoted. The judgment of the district court is

AFFIRMED.
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JOSEPH A. KiME v. ROSELL FENNER.  

FILED APRIL 8, 1898. No. 7969.  

1. Judges: POWERS AT CHAMBERs. A judge at chambers possesses no 
jurisdiction to vacate or modify orders or judgments of the dis
trict court.  

2. Vacating Judgments: PLEADING. Where a defendant against whom 
a judgment has been irregularly entered moves for a vacation 
thereof under the provisions of sections 602-611 of the Code of 
Civil Procedure, he must show that he has a defense to the action.  
Such defense, however, need not be a complete and perfect defense 
to the plaintiff's entire claim. A defense to any substantial part 
of it will be sufficient to entitle defendant to the relief demanded.  

3. : . Where a petition seeking the vacation of a judg
ment irregularly entered against a defendant has an answer at
tached thereto presenting several defenses to the plaintiff's cause 
of action, the court cannot strike out such answer on the ground 
that all the defenses pleaded are not available, and then dismiss 
the proceeding because the defendant's petition does not exhibit 
a defense to the action.  

ERoR from the district court of Box Butte county.  
Tried below before BARTOW, J. Refersed.  

R. 0. Noleman, for plaintiff in error.  

Thomas Darnall and W. G. Simonson, contra.  

SULLIVAN, J.  

Fenner sued Kime in the county court of Box Butte 
county and recovered a judgment against him for $222.75 
and costs expended, taxed at $18. Kime appealed and 
caused a transcript of the proceedings in the county court 
to be filed in the office of the clerk of the district court 
within thirty days from the rendition of the judgment.  
Through some misunderstanding the clerk did not docket 
the appeal, but instead entered the transcript on the judg
ment record. Thereupon the plaintiff, proceeding on the 
assumption that the district court had not acquired juris
diction of the cause, at the next term filed a transcript of
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the proceedings and moved for judgment thereon pursu
anlt to the provisions of section 1011 of the Code of Civil 
Procedure. The Irial docket does not show that any 
action was taken on the imotion during the term, and the 
only evidence that any action was in fact taken is that 

contained in a letter of the presiding judge written after 
the adjournment of the term to the attorney for the 
plaintiff. This letter was filed with the clerk and is in 

part as follows: 
"O'NEILL, NEBRASKA, 5-26-'90.  

"DEAR SimoNsoN: Replying to yours of the 18th, would 
say the motion in question was decided in your favor, 
which the minutes should show. * * * 

"Yours, M. P. KINKAID." 

Assuming that this conununication referred to the mo
tion of Fenner for judgment on the transcript of the 
county court, the clerk entered on the journal a judgment 
similar to the one from which the appeal had been prose
cuted. Afterwards, at the suggestion of the court, the 
defendant filed a petition asking that this judgment be 
vacated on the ground that it had been irregularly ob
tained. At the October term, 1893, to-wit, on October 
12, the cause came on to be heard on the petition, and the 
plaintiff Fenner being in default of an answer, the court 
found the facts stated in the petition to be true and 
made an order setting aside the judgment complained of.  
Subsequently, on November 14, 1893, at his chambers in 
Chadron, Judge Bartow made an order vacating the 
order of October 12 and directed that Fenner answer the 
petition of Kime within thirty days. Instead of answer
ing, Fenner filed a general demurrer, which was over

ruled at the April, 1894, term of the court. He then 
moved to strike from the petition an answer setting up a 
defense and counter-claim to Fenner's cause of action 

and for judgment on the pleadings. This motion was 
sustained. Kime's petition was dismissed and costs to 

the amount of $100 taxed against him. To reverse this 
judgment he prosecutes error.
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The judgment is erroneous and must be reversed. The 
answer attached to Kime's petition states a defense to 
the original cause of action, but it seems to have been 
stricken out on the theory that it presented different 
issues from those on which the case was originally tried.  
The answer attached to the petition for a vacation of the 
judgment contained a general denial and a counter-claim.  
It is asserted that the answer in the county court was 
only a general denial. Conceding this to be true, the 
motion of Fenner should, nevertheless, have been over
ruled. If the answer presented any defense, partial or 
complete, on which Kime could rely on a trial in the dis
trict court, it was sufficient. The court held that defend
ant's petition, with the answer attached thereto, did state 
facts sufficient to entitle him to have the judgment va
cated. It then struck out the answer and condemned 
the pleading as insufficient. This method of procedure 
was irregular and unwarranted. The court could not 
emasculate the petition and then dismiss the proceeding 
because the petition in its emasculated form did not state 
a cause of action.  

There is also another reason why the judgment is er
roneous. The order of October 12, 1893, vacating the 
judgment in favor of Fenner has never been set aside.  
It is still in full force and effect. The order made by 
Judge Bartow at chambers on November 14, 1893, was a 
mere nullity. A judge at chambers possesses no 
jurisdiction to vacate orders or judgments of the dis
trict court. For the errors indicated the judgment com
plained of must be reversed and the cause remanded for 
further proceedings.  

REVERSED AND REMANDED.
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WILLIAM M. CLARK ET AL., APPELLEES, V. HARRY J.  
HALL ET AL., APPELLANTS.  

FILED APRIL 8, 1898. No. 7919.  

1. Partnership: DISSOLUTION AND ACCOUNTING. In an action brought 
to secure a dissolution of a copartnership and for an accounting, 
no demand being made by any of the partners for a reformation 
of the partnership contract, the court cannot, on its own motion, 
reform such contract nor disregard it as the basis of the rights 
of the litigants.  

2. Construction of Contract. Where a written contract is the basis 
of an action and neither party asks for a reformation thereof, it 
is the duty of the court to ascertain its meaning and enforce it 
accordingly.  

3. - : REVIEW: PRACTICE. Where on an appeal it is evident that 
the trial court disposed of a case on the theory that the contract 
did not express the mutual understafiding of the parties and was, 
therefore, unenforceable, this court will eliminate from the find
ings of the trial court the errors resulting from its failure to con
strue and enforce the contract and order the judgment to be modi
fied and entered accordingly.  

4. Partnership: ACCOUNTING: JUDGMENT AGAINsT INDIVIDUAL ME1

BERS: INTERVENTION BY CREDITOR. A party obtained judgments 

against C. and M. on claims due from them individually, but which 
had been assumed by a partnership of which they were members.  
In an action to secure a dissolution of the copartnership and for 
an accounting the judgment creditor intervened and asked to have 
his judgments satisfied out of the partnership assets. Hold, That 
the remedies were consistent and concurrent and might be prose
cuted together or in succession, and a judgment in favor of such 
intervener will be upheld.  

APPEAL from the district court of Lancaster county.  
Heard below before TIBBETS, J.  

Action by William M. Clark and John H. Mockett 
against Harry J. Hall and Charles E. Hall for dissolution 
of a copartnership and for an accounting. Eugene 
Favre, a creditor, intervened and asked to have his claims 
satisfied out of the assets of the firm. From a decree for 
plaintiffs and for intervener, defendants appealed. Af
firmed as to intervener and reversed as to defendants.



NEBRASKA REPORTS.
Clark v. Hall.  

Pound & Burr, for appellants.  

Sanniel J. TMUl, Charles S. Allen, and Alforkett & Polk, 
contra.  

SULLIVAN, J.  

William M. Clark and John H. Mockett brought this 
action against Harry J. Hall and Charles E. -lall in the 
district court of Lancaster county to secure a (lissolution 
of the copartnership of which they were all members, 
and for an accounting. The Halls had been engaged 
in business as partners in the city of Lincoln under the 
firm name of The Hall Stove & Range Company for more 
than a year prior to April 4, 1891, at which time they 
sold a half interest in their business to Clark and 
Mockett. The members of the new firm executed articles 
of copartnership which, being necessary to a correct un
derstanding of the main question presented for decision, 
are here set out: 

"This agreement, made and entered into this 4th day of 
April, 1891, between H1. J. Hall, C. E. Hall, William 11.  
Clark, and John H. Mockett, witnesseth: That whereas 
the Hall Stove & Range Company has this day sold a 
one-fourth interest in said copartnership to J. H. Mockett 
for three thousand three hundred and fifty-six dollars 
and ninety-seven cents ($3,356.97), and that it has also 
sold to Win. M. Clark a one-fourth interest in said busi
ness for the same amount, and that the said parties have 
this day associated themselves together in business under 
the firm name and style of the Hall Stove & Range Com
pany, this is to be the partnership name in which said 
firm is to transact its business. H. J. Hall is the owner 
of a one-fourth interest in said business, C. E. Hall is 
the owner of a one-fourth interest in said business, all 
of said parties having contributed an equal amount to 
said copartnership, which is to continue in force and 
effect for the period of five years, and are to engage in 
the manufacture and sale of ranges, iron castings, and
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any other manufactured articles which they may deem.  
profitable to said business. Said J. H. Mockett and 
Wm. M. Clark are each to pay into said copartnership 
the sum of fhree thousand three hundred and fifty-six 
dollars and ninety-seven cents ($3,356.97), to be paid as 
follows, to-wit: Each one of said parties, to-wit, Clark 
and Mockett, are to-pay five hundred dollars ($500) each 
on or before May 10, 1891, each of said parties to pay the 
further sum of two thousand dollars ($2,000) each on 
June 10, 1891. Each of said parties are to give to said 
copartnership his note for eight hundred and fifty-six 
dollars and ninety-seven cents ($856.97), each to bear 
interest at the rate of ten per cent per annum until paid.  
It is further agreed that H. J. Hall and C. E. H-all are 
each to be paid a salary of fifteen hundred dollars ($1500) 
per annum. The net profits of said business are to be di
vided one-fourth to each party. If there are any losses, 
they are to be borne equally, one-fourth by each party.  
In consideration of the payment to H. J. Hall and C. E.  
Hall of a salary of fifteen hundred dollars per annum 
each they assume and agree to manage, conduct, and run 
and operate said business. The said J. H. Mockett and 
William M. Clark are under no obligation to give any of 
their time or attention to said business unless they pre
fer to do so. The said business books of account are at 
all times to be open to inspection to each and every one 
of said partners equally. It is further agreed that none 
of the profits arising from said business shall be drawn 
out by any of the parties until the expiration of at least 
one year; that all of said parties consent to withdrawing 
of said profits at the end of such time. In view of the 
fact that in the opinion of H. J. Hall and C. E. Hall there 
is needed a larger amount of capital for the purpose of 
successfully conducting said business, it is further stip
ulated and agreed that each one of the parties to this 
agreement shall contribute an additional amount of capi
tal, to-wit, eleven hundred and forty-three dollars and 
three cents ($1143.03). Each one of said parties agrees 
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and hereby binds and obligates himself to put into and 

contribute to said copartnership that amount of addi

tional capital on or before one month from April 4, 1891, 
and any failure on the part of any of the partners herein 

to pay his share of the amount herein mentioned to be 

made, said partner shall pay to the firm ten per cent 

interest on the amount of his deficit.  
"I. J. HALL.  
"C. E. HALL.  

"WM. M. CLARK.  

"J. H. MOCKETT." 

The true construction of this contract is the principal 

point upon which the parties differ. The Halls contend 

that they, as members of the old firm, were entitled to 

receive the money which Clark and Mockett agreed to 

pay for an interest in the business, while Clark and 

Mockett insist that such money was to be paid to and for 

the use of the new firm. In relation to this controversy 

the trial court made the following finding: "That said 

contract is indefinite, uncertain, and ambiguous in its 

provisions concerning the payment of the money pro

vided to be-paid by each of the plaintiffs, whether the 

same should be paid to the defendants Harry J. Hall 

and Charles E. Hall, or should be paid into and become 

a part of the assets of the new partnership; and as to 

these provisions in the said contract the court finds that 

there was a misunderstanding between the parties to 

the said agreement as to the interpretation of the terms 

of said provisions, and the minds of the said parties did 

not agree thereon." The court then proceeded to adjust 

the rights of the parties as though no partnership con

tract had been made. Clark and Mockett were credited 

with all money contributed by them, including what was 

paid as the purchase price of a half interest in the busi

ness. The actual value of the tangible assets of the old 

Hall Stove & Range Company was ascertained to be 

$9,239.05, and the Halls were given credit for that 

amount. They were also given credit for various other
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items contributed after the organization of the new firm.  

In thus disregarding the articles of copartnership we 

think the court was in error. There was no demand by 
either party for a reformation of the contract. The 

court could not reform it on its own moti6n nor disregard 
it as the basis of the rights of the litigants. It was the 
duty of the court to ascertain its meaning and enforce it 
accordingly. Casually read, the instrument seems to im

ply that the money to be paid by the appellees should 

go into the business of the new firm; and the fact that it 

was so used and that the appellants took no credit there

for upon the books of the partnership gives color to the 
claim that such was their interpretation of the contract.  
Nevertheless, after much reflection, we have concluded 
that the parties intended that the transaction in question 

should be governed by the rule applicable to ordinary 
sales, and that the purchasers should pay the purchase 
price to the sellers and not to the partnership of which 
the purchasers were themselves members. This, we 
think, is the only just interpretation which can be placed 
upon the contract when read in the light of surrounding 
circumstances. It appears from the petition that before 
the sale the Halls represented to Clark and Mockett that 

the assets of the old firm were of the value of $13,427.88, 
and that Clark and Mockett believed the representation 
to be true. The purchasers then made the contract in 
question, believing that they were securing a half inter

est in a firm the assets of which were worth $13,427.8S.  
There is in the record before us not a syllable of evidence, 
not a circumstance of any kind, tending to show that the 

appellees thought they were buying an interest in the 
business of the Hall Stove & Range Company for one
half of its actual value. The Halls made an inventory 

before the sale to ascertain the value of their assets, and 
the fact that each of the appellees agreed to pay for a 

one-fourth interest in the business exactly one-fourth 

of its value, as shown by the inventory, is a persuasive 

argument in favor of the contention of appellants. The
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contract recites that each of the parties has contributed 

an equal amount to the copartnership. The transaction 

having been consummated with a mutual understanding 
that the assets of the old firm were worth $13,427.88, it is 

difficult to comprehend how the conclusion was reached 

that each had contributed an equal amount, except on 

the theory that the Halls were to receive for themselves 

and to their individual use the money which Clark and 

Mockett had agreed to pay. If this was not intended, 
then the parties deliberately put into their contract a 

statement which they all, at the time, must have under

stood to be false.  
But appellees contend that the court was justified in 

disregarding the contract on the ground that they were 

induced to execute it by false representations made to 

them by the Halls touching the value of the assets of 

the old firm. This contention is not based upon any of 

the numerous findings of the trial court, and we do not 

think the evidence would sustain such a finding had it 

been made. The case was evidently disposed of on the 

theory that the contract did not express the mutual un

derstanding of the parties, and was, therefore, unen

forceable. Eliminating from the findings of the trial 

court the errors resulting from its failure to construe 
and enforce the contract, we find the account between 

the parties to be as follows: Net amount paid in by the 

Halls after the formation of the partnership, $2,129.51; 
total amount paid in by Clark and Mockett, $1,419.38; 

paid by the Halls in excess of the amount paid by Clark 

and Mockett, $710.13.  
Eugene Favre recovered a judgment in the county 

court of Lancaster county, January 4, 1894, against 

Clark, Mockett, and Harry J. Hall as members of the 
Weir Furnace Company, and on March 13, 1894, he re
covered another judgment in the same court against 
Clark, Mockett, Harry J. Hall, and R. M. Weir. The 
items of indebtedness on which these judgments were 

based had been assumed by the new Hall Stove & Range
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Company, and. seeking to have his claims satisfied out 

of the assets of the copartnership, Favre asked and was 

permitted to intervene in this action. On the final hear

ing he was given judgment according to the prayer of 

his petition. The I-alls insist that this judgment is er

roneous and ask that it be reversed. Their contention 
is that by prosecuting the cases in the county court he 

irrevocably elected to look to the defendants in those 

actions for satisfaction of his claims and lost his right 

of action against the members of the Hall Stove & Rangre 

Conpany. We do not think this position is sound or 

that it is supported by any of the authorities cited in 

appellants' brief.* It applies to cases where a party 

may, in vindication of his right, choose between modes 

of procedure bottomed on conflicting theories. The ren

edies pursued by Favre were not inconsistent. They 

were concurrent, and might be prosecuted together or in 

succession. They were grounded on separate contracts-

distinct co-existent rights; and the attempt to enforce 

one of these contracts did not involve a renunciation of 

the other.  
As to the intervener, the judgment of the district court 

is affirmed. The judgment in favor of Clark and 31ockett 

is reversed and the cause remanded with direction to 

the district court to enter judgment in favor of appellants 

against Clark for $177.53 and against Mockett for a like 

amount.  
JUDGMENT ACCORDINGLY.  

*Fowler v. Bowery Savings Bank, 113 N. Y. 450; Priestly v. Fcrnic, 3 

Hurl. & Colt. [Eng.] 977; Scarf v. Jardine, 7 App. Cas. [Eng.] 345; Robb 
v. Vos, 155 U. S. 13.
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FRANK E. MOORES ET AL. V. STATE OF NEBRASKA, EX REL.  

WILLIAM H. SHOOP ET AL.  

FILED APRIL 8, 1898. No. 9724.  

1. Metropolitan Cities: REMOVAL OF OFFICERS. By section 169 of chap
ter 12a of the Compiled Statutes of 1897 the power to appoint and 
remove officers and members bf the fire and police departments 
in cities of the metropolitan class is vested in the fire and police 
commissioners of such cities.  

2. - : - . No member of the fire or police department in any 
such city can be discharged for political reasons.  

3. - : - . Removals deemed necessary for the proper manage
ment, discipline, or more effective service of either fire or police 
department must be made pursuant to such rules and regulations 
as may be adopted by the board of fire and police commissioners 
for that purpose.  

4. - : - . Before an officer or member of either the police or 
fire department can be discharged for alleged misconduct, unfit
ness, dereliction of duty, or other cause affecting his character or 
standing as a public servant, charges must be filed against him 
and he must be afforded an opportunity to be heard in his defense.  

5. - : - . But the right of an officer of the police force or 

member of the fire department to defend against formal charges, 
within the meaning of the law, is a right to vindicate himself from 

an unjust accusation; not a right to show that the public welfare 

requires his retention in the public service or that the revenues 

at the disposal of the board are adequate for the payment of his 

salary.  

6. - : - . The membership of either the police or fire depart
ment may be reduced by the board on economic grounds, and in 

such case men may be dismissed from the service without a hear

ing and without an opportunity being given them to show cause 
against the order of dismissal.  

7. Transcript for Review. The transcript brought to this court should 

contain only so much of the record of the district court as is essen
tial to a correct understanding of the case.  

ERROR from the district court of Douglas county.  

Tried below before SCoTT, J. Recersed.  

W. J. Connell, for plaintiffs in error.

McCoy & Olmsted, contra,
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SULLIVAN, J.  

The relators were police officers of the city of Omaha, 

and being dismissed from service applied to the district 

court of Douglas county for a writ of mandamus to com

pel the respondents, as members of the board of fire and 

police commissioners, to reinstate them. An alternative 

writ was issued, an answer was filed, and a trial had, 

which resulted in the allowance of a peremptory writ as 

prayed. The respondents complain of the judgment and 

ask that it be reversed. The relators were dismissed 

from the police force under the authority of the following 

resolution adopted by the board: "Whereas, the fund 

provided by the mayor and the city council to maintain 

the police department is wholly insufficient to pay the 

salaries of the present police force, and the continuance 

of the force now in the employ of the city will create an 

overlap in an amount exceeding the sum of $3,400, which 

is wholly unauthorized under the laws controlling the 

action of the board, it therefore becomes the duty of this 

board to dismiss such a number of officers and patrolmen 

as will bring the expenditures within the limit of the 

funds placed at its disposal. Therefore, this board con

siders, finds, and declares that the proper management 

of said police force requires that the following officers 

and patrolmen be removed from their several offices, to

wit.: Sergeants, F. D. Mitchell and R. W. Chamberlain; 

detectives, E. H. Hemming and W. W. Cox; patrolmen, 
W. Hf. Shoop, R. A. Wilbur, James Kirk, and S. G. Hoff.  

It is therefore ordered that the foregoing officers and 

patrolmen be removed from their respective offices, to 
take effect upon and after September 30." 

The contention of the relators is that the adoption of 

the foregoing resolution and the action taken in pursu

ance thereof were in violation of the provisions of section 

169 of the city charter, which is in part as follows: "All 

powers and duties connected with and incident to the 

:--pointment, removal, government, and discipline of the
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officers and members of the fire and police departments 
of the city, under such rules and regulations as may be 
adopted by the board of fire and police commissioners, 
shall be vested in and exercised by said board. * * * 
The chief of police and all other police officers, police
men and police matron, shall be subject to removal by 
the board of fire and police commissioners, under such 
rules and regulations as may be adopted by said board, 
whenever said board shall consider and declare such 
removal necessary for the proper management or dis
cipline, or for the more effective working or service of 
the police department. No member or officer of the 
police or fire department shall be discharged for political 
reasons, nor shall a person be employed or taken into 
either of said departments for political reasons. Before 
a member of the police or fire department can be dis
charged, charges must be filed against him before the 
board of fire and police commissioners and a hearing
had thereon, and an opportunity given such member to 
defend against such charges, but this provision shall not 
be construed to prevent peremptory suspension of such 
member by his superiors in case of misconduct or neglect 
of duty or disobedience of orders." This statute plainly 
vests the power to appoint, remove, and exercise a gen
eral supervision over police officers in the board of fire 
and police commissioners of the city. It provides that 
the members of the police department shall be subject to 
removal whenever, in the judgment of the board, such 
removal shall be necessary for the proper management, 
discipline, or more effective service of the department.  
It then declares that no officer shall be discharged for 
political reasons, nor without a formal accusation filed 
with the board, a hearing given, and an opportunity 
afforded such officer to make a defense.  

The respondents having been dismissed from the ser
vice without a hearing or an opportunity to be heard, 
the question, and the only one presented by the record for 
decision, is whether the action of the board was forbid-
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den by the above quoted provision of the charter. It is 
not claimed that the dismissal was for any reason other 
than the one stated in the resolution, and the respond
ents in their answer alleged, and at the trial offered to 
prove, that the motive there assigned was the true and 
only motive for the action taken. But relators insisted, 
and the trial court ruled, that they were entitled to a 
hearing regardless of the grounds upon -which the board 
proceeded. We cannot accept this view of the law.  
These officers were not discharged within the meaning 
of the term as used in the statute. The places which 
they filled were abrogated. They were not dismissed to 
make room for others or because they were deemed unfit 
to be retained in the service. They lost their places be
cause their places ceased to exist. The matters recited 
in the resolution as the basis for the action of the board 
can by no just interpretation be held to constitute a 
charge against these men. It imputes to them no offi
cial misconduct or dereliction of any kind; no unfitness 
or want of capacity. It touches in no way the private 
or official character of any of them. That the city au
thorities failed to make an appropriation adequate to 
the requirements of the police department is not a charge 
against offliers whose services are dispensed with for 
want of sufficient funds with which to pay their salaries.  
The board may, undoubtedly, on economic grounds dis
miss police officers without a hearing. The right given 
to an officer by the statute to a hearing and an oppor
tunity to defend is manifestly a right to vindicate him
self from an unjust accusation, and not a right to show 
that the revenues are sufficient to pay his salary or that 
the public weal requires that his place be not abolished.  
(Phillips v. Mayor, 88 N. Y. 245; People v. Mayor of Brook
lyn, 149 N. Y. 215, 43 N. E. Rep. 554.) Speaking of the 
general policy of a statute like the one here considered 
and the cases to which it was applicable, the New 
York court of appeals, in the case of Lethbridge v.  
Mlayor, 133 N. Y. 232, 30 N. E. Rep. 975, uses the follow

ing language: "The limitation contained in this statute
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is in the interest of the public, which is best promoted 
by keeping in the service honest clerks who have at
tained experience in their employment; and besides, 
it is a matter of justice to the employd himself, whose 
summary displacement, and the appointment of an
other in his place, may give rise to an implication of 
infidelity or unskillfulness on his part, which an ex
amination and' explanation might have wholly dis
pelled. But no such reasons exist when a clerk is dis
charged from the public service because the moneys ap
propriated by the body charged with that subject are 
insufficient to keep .up the clerical force to the standard 
which had obtained when larger appropriations were 
made, or when for such cause his services are no longer 
needed. The notice is indispensable, and an opportunity 
should be afforded to the clerk to make an explanation 
when such explanation might prevent the proposed re
moval. It is quite evident that the section applies only 
to cases where the removal is proposed to be made with
out just cause personal to the party, or when it is sought 
arbitrarily, and without adequate reason, to substitute 
another person in the place of the one proposed to be 
removed." 

Counsel for relators contend that this court cannot 
review the judgment because the clerk of the district 
court failed to certify that the record contains a tran
script of all the proceedings. A formidable array of cases 
from other jurisdictions has been marshaled in sup
port of this contention; but the rule in this state has 
been settled the other way. This court has repeatedly 
held that the record brought here should contain only 
what is essential to a correct understanding of the case.  
(forgan v. Larsh, 1 Neb. 361; Smith v. Fife, 2 Neb. 10; 
Galley v. Galley, 13 Neb. 200; Hilton v. Bachman, 24 Neb.  
490.) Our conclusion is that the facts stated in the 
alternative writ do not show that the relators are entitled 
to any relief. The judgment of the district court is 
therefore reversed and the proceeding dismissed.  

REVERSED AND DISMISSED.
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NORVAL, J.. dissenting.  

I dissent from the judgment just rendered herein, al

though heartily agreeing with the majority that a mem
ber or officer of the police department of a city of the 

metropolitan class cannot be discharged from the service 

upon political grounds; that removals essential to the 

proper management, discipline, or the more effective 
service of said department must be made pursuant to 

such rules and regulations as may be adopted for that 

purpose by the board of fire and police commissioners; 
and that no member of the police force of said city can 

properly be discharged for alleged misconduct, unfitness, 
dereliction of duty, or other cause affecting his character 
or standing as a public servant, except upon charges pre
ferred against him, and after a notice and hearing. Con
ceding the soundness of the proposition enunciated by 

my associates that the services of a member of a police 
force of the city of the class to which Omaha belongs 
may be dispensed with, without formal charges having 
been made or an opportunity to be heard, where the 

ground of discharge is that the revenues of the city avail
able for the support of the department are inadequate 
for the payment of his salary, nevertheless the action of 
the respondents in attempting to remove the relators 

from their offices, in my judgment, was unauthorized 
and illegal. If the discharge of these members of the 

police force was on economic grounds, as assumed in the 

majority opinion, the permanent relieving them of their 

positions by the board of fire and police commissioners 
was wholly unwarranted. Relators, at most, could have 
been suspended from their respective positions until such 
time as the funds at the disposal of the board were suffi

cient to meet the expenses of the department without a 

reduction of the force. (Lethbridge v. Mayor, 30 N. E. Rep.  

[N. Y.] 975.) The intention and purpose of the legis
lature were to place the police department of a city of 

the metropolitan class under civil service rules, This
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is obvious from the mere reading of the provisions of the 
charter governing such a city. Section 169, chapter 12a, 
Compiled Statutes, declares that "all powers and duties 
connected with and incident to the appointment, re
moval, government and discipline of the officers and 
members of the fire and police departments of the city, 
under such rules and regulations as may be adopted by 
the board of fire and police commissioners, shall be 
vested in and exercised by said board. * * * The 
chief of police and all other police officers, policemen and 
police matron, shall be subject to removal by the board 
of fire and police commissioners, under such rules and 
regulations as may be adopted by said board, whenever 
said board shall consider and declare such removal nec
essary for the proper management or discipline, or for 
the more effective working or service of the police de
partment. * * * It shall be the duty of said board 
of fire and police commissioners to adopt such rules and 
regulations for the guidance of the officers and men of 
said department, for the appointment, promotion, re
moval, trial, or discipline of said officers, men and ma
tron, as said board shall consider proper and necessary." 
It is also enacted that appointments and removals shall 
not be made for political reasons. Section 187 provides 
for the creation of a police relief fund by assessing each 
member of the police force not exceeding a certain sum, 
to be deducted from the monthly pay of each member, 
to be paid into the city treasury and to be used exclu
sively to relieve members of the force when sick or per
manently disabled, for funeral expenses, relief of their 
families in case of death, or for pensions for those hon
orably retired from the service. Other sections of the 
same act authorize the investment of the moneys thus 
raised, and section 191 provides for the pensioning of the 
officers and members of the police department who be
come bodilyv disabled while in the line of official duty, as 
well as those who have served faithfully for a specified 
number of years, and who have reached a certain age.
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These several provisions, which are substantially like 

those contained in the prior awt governing.cities of the 

metropolitan cla 5s, show that merit and the effectiveness 

of the public service slioui alone control in the appoint

mnent of the officers and members of the police depart

ment, and I hat renoval should not be effected except 

when essen tial to the prop management or discipline,or 

for the more effective workings or service of the depart

inent. If members or officers can be permanently dis

chlarged or removed fromt their positions without cause, 

then the provisions relating to pensions .are a delusion 

and a snare. The court of appeals of New York, in dis

cussing a similar question, in People r. Hayden, 133 N. V.  

198, used this apposite language: "The learned counsel 

for the defendant seems to concede in his argument that 

the provisions of section 42, title 11, of the charter, 

providing for pensions to members of the police force on 

account of injury, long service, or inability caused by 

long service or age, for the benefit of themselves or their 

families, constitute a privilege which attaches to the 

office of boiler inspector also, under the terms of the 

statute. If this is so, it furnishes a very strong reason 

why the relator should be exempt from an arbitrary dis

missal without cause and at the muere will of the appoint

ing power. The rights and privileges of receiving a pen

sion from the government, based upon long service, 

carries with it the idea of permanency in the service for 

which the pension is ultimately granted. Such a right 

or privilege, whatever it may be called, cannot well exist 

with the power to defeat it at any time before the expira

tion of the necessary period of service by a discharge of 

the incumbent without cause and without notice or an 

opportunity to be heard." It is very evident that em

ploYmeit of the members of the regular police force can 

be terminated on economic grounds only by suspension 

from (uty and the dropping of the names from the pay

roll until such time as the revenues are sufficient to 

meet the expenses of the department. The order in thii
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case discloses the absolute removal or discharge of re
lators and not merely their temporary suspension until 
their services should again be needed, which action was 
illegal and void. Doubtless, the board of fire and police 
commissioners may, by suitable rules and regulations, 
provide for the appointment of special policemen when
ever an exigency therefor exists, and may also perma
nently dispense with their services when no longer re
quired.  

The statute, as will be observed, requires the board of 
fire and police commissioners to adopt suitable rules and 
regulations governing appointments and removals of 
members of the police department. All dismissals from 
the service, whether on the ground that the revenues at 
the disposal of the board with which to maintain the de
partment are exhausted, or because of misconduct, un
fitness, or dereliction of official duty, must be made in 
accordance with rules and regulations adopted by the 
board. There is no pretense in this case that any such 
rules or regulations have been promulgated by the board, 
or that the employment of relators was terminated in 
pursuance thereof. The board possesses limited powers, 
and it must affirmatively appear that it has acted within 
the scope of the authority conferred. Presumptions can
not be indulged in favor of the validity of its acts.  

Again, it does not appear that relators were discharged 
from their positions on economic grounds. It is true the 
preamble to the order of dismissal recites that the funds 
at the command of the respondent were insufficient to 
maintain the police force then existing, but the finding 
upon which the order in question was based proceeds 
upon a different ground. It states "this board considers, 
finds and declares that the proper management of said 
police force requires that the following officers and pa
trolmen be removed from their several offices." This is 
equivalent to a declaration that relators were discharged 
or removed for some alleged misconduct, unfitness, or 
dereliction of duty; yet no charges were preferred against
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them. Therefore they could not be lawfully dismissed 

without a notice and hearing.  
It is said the relators were not discharged, but that the 

places which they filled were abrogated and ceased to 

exist. This court ought not to so declare, since the 

answer or return of the respondents to the alternative 

writ admits the removal of relators from their several 

offices, and the order of dismissal states "that the fore

going officers and patrolmen be removed from their re

spective offices." The word "removed," in the sense em

ployed in this order, is equivalent to "discharged." There 

is no averment, nor evidence to establish, that the posi

tions were abolished. For the reasons stated the judg

ment of the district court should not be disturbed.  

HOME FIRE INSURANCE COMPANY V. JOHN N. PEYSON.  

FILED APRIL 8, 1898. No. 7952.  

1. Insurance: WAIVER OF CONDITION: FINDING OF JURY. Where, in an 

action on a policy of fire insuranoe, the jury find that certain 

facts are established by the evidence, it then becomes a question 

of law for the court to decide whether or not the facts so estab

lished warrant a conclusion that a condition of the policy was not 

violated.  

2. -: OCCUPANCY. The term "unoccupied," as used In a policy of 

fire insurance, should be given a fair and reasonable construction, 

such as was contemplated by the parties when the contract was 

made.  

3. : . Evidence examined, and held sufficient to sustain 

the finding of the jury that the insured property, being a dwelling

house, was not vacant or unoccupied at the time it was destroyed 

by fire, and that the condition of the policy against unoccupancy 

had not been violated.  

ERROR from the district court of Dakota county. Tried 

below before NORRIS, J. Affirmed.  

Jacob Fawcett, Byron G. Burbank, and Williani P. War

ner, for plaintiff in error.
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Daley & Jay and Jay & Welty, contra.  

SULLIVAN, J.  

On February 26, 1892, the Home Fire Insurance Com
pany issued to John M. Peyson a policy of fire insurance 
covering his dwelling-house and the household furniture 
therein contained. On the morning of June 27, 1894, 
the property was wholly destroyed by fire. The defend
ant refused to adjust the loss and Peyson commenced 
this action against it in the district court for Dakota 
county. A trial resulted in a verdict and judgment for 
the plaintiff, and the defendant brings the record to this 
court for review.  

The company defended the action on the theory that 
the plaintiff had violated the following condition of the 
policy: "If the above mentioned buildings be or become 
vacant or unoccupied and so remain for more than ten 
days without consent indorsed hereon, then, in each and 
every one of the above cases, this entire policy shall be 
null and void." It is now strenuously insisted that the 
non-occupancy of the premises at the time of the fire and 
for six or eight months prior thereto was conclusively 
proven and that the trial court should have peremptorily 
directed a verdict in favor of the defendant. The evi
dence is voluminous and conflicting. We cannot present 
it here nor discuss it at length. It either establishes, or 
tends to prove the following facts: That the insured 
building was situated in Covington, in this state, just 
across the river from Sioux City, Iowa, and was the home 
of Peyson, who occupied it continuously. with his wife 
from the time it was insured until October, 1893, when 
they both went temporarily to Sioux City to enable Mrs.  
Peyson to receive medical treatment from a physician of 
that place; that they did not again regularly occupy the 
insured premises, but that the plaintiff, who was enoaged 
in business both in Sioux City and Covington, went there 
frequently and slept there about half the time; that he
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was never away from the house more than three days at 
one time except when he went to Chicago or Waterloo on 
business; that af(Or June 1, he slept in the house al
most every day or every night; that between October, 
1893, and June, 1894, plaintiff and his wife visited their 
home together on numerous occasions, cooked meals 
there, and on May 16 cleaned the house and spent the 
night there; that during a part of the time the Peysons 
were at Sioux City they had a rented room and did light 
housekeeping, removing for that purpose a small portion 
of their household furniture from Covington; that the 
plaintiff had no intention of abandoning the premises as 
his home; that it was always furnished and ready for 
use; that he held an office in Covington and received his 
mail there from two to four times a week; that Mrs. Pey
son was sick and receiving medical treatment most of 
the time while in Sioux City; that on June 11 they gave 
up the room occupied by them at that place and Mrs.  
Peyson went to visit her folks; that during all the time 
in question Mr. Hall, a neighbor, had a key to the house 
and exercised some supervision over it. Now the jury 
were justified in finding, and we may assume they did 
find, that these facts were established by the evidence.  
Being so established, did they warrant the conclusion 
reached that the condition of the policy above quoted 
had not been violated? That is a question of law to be 
decided by the court. The term noccupied," as used 
in the policy, should be given a fair and reasonable con
struction. It should be given the meaning contemplated 
by the parties when the contract was made. While it 
was undoubtedly intended that the dwelling-house in
sured should be occupied as the customary and habitual 
place of abode for the plaintiff and his family, it was not 
expected that there would be continuous actual occu
pancy. A policy of fire insurance on a dwelling-house 
should not be construed as an instrument restraining in 
any manner the assured's ordinary freedom of action. In 
contracting for indemnity he does not consent to become 
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a captive in his own home. In the case of Springfield Fire 
& Marine Ins. Co. v. MeLimans, 28 Nb. 846, it is said: "A 
party by effecting insurance upon his dwelling does not 
thereby impliedly agree that he will remain on guard to 
watch for the possible outbreak of a fire. He insures his 
property as a precaution against possible loss. If he is 
indebted, his duty to his creditors requires this; and if 
not in debt, his duty to his family may induce him to 
procure the insurance. He is not to become a prisoner 
on the property, however, nor to be charged with laches 
when, in the pursuit of his business, health, or pleasure, 
he temporarily leaves the property which still remains 
his home. The necessity of most persons for temporary 
absence on business or family convenience is known to 
every one and must have been in the contemplation of 
the insurer when the. policy was issued. A policy of 
insurance is to be so construed, if possible, as to carry 
into effect the purpose for which the premium was paid 
and it was issued." In the case of Hill v. Ohio Ins. Co., 99 
Mich. 466, 58 N. W. Rep. 359, it was held that a dwelling
house was not unoccupied although the owner had been 
absent on business nearly two months at the time of the 
fire and had left home expecting to remain away about 
four months. In the case at bar there was very clearly 
no intention on the part of the Peysons to remove from 
Covington or to abandon the insured premises as their 
home. The absence of the family at Sioux City was 
temporary and not unreasonably extended; and we feel 
constrained to hold that the jury, on the evidence, were 
warranted in finding that the insured premises did not 
become unoccupied within the meaning of the policy.  
The judgment of the district court is 

AFFIRMED.
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THOMAS COY V. CHRISTIAN MILLER.  

FILED APRIL 8, 1898. No. 7985.  

Unauthenticated Bill of Exceptions. A bill of exceptions cannot be 
considered in the supreme court unless authenticated by the clerk 
of the district court as part of the record.  

ERROR from the district court of Phelps county. Tried 
below before BEALL, J. Affirmed.  

J. R. Patrick and B. F. Smith, for plaintiff in error.  

Rhea Bros., contra.  

SULLIVAN, J.  
This action was commenced in the district court for 

Phelps county to recover the title and possession of cer
tain real estate. The plaintiff had a verdict and judg
ment in his favor and the defendant presents the record 
to this court for review. The whole controversy between 
the parties pertains to the location of the divisional line 
between their adjoining lands; and the errors assigned 
and argued in the briefs of counsel relate to the suf
ficiency of the evidence to sustain the verdict. This ques
tion we cannot consider for want of a properly authenti
cated bill of exceptions. The certificate of the clerk of 
the district court attached to the record before us is as 
follows: "I, L. C. Huck, clerk of the district court in and 
for said county and state aforesaid, do hereby certify 
that the above and foregoing is a true copy of the petition, 
answer, mandate S. court, stipulation, motion, journal 
entry, motion and journal entry in the above entitled 
cause as the same is on file and on record in my office." 
Under repeated decisions of this court we are authorized 
to examine documents purporting to be bills of excep
tions only when they are authenticated by the certificate 
of the clerk as part of the record. (Union P. R. Co. r.  
Kinney, 47 Neb. 393; Wood Mowing & Reaping Machine Co.
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v. Gerhold, 47 Neb. 397; Childerson v. Childcrson, 47 Neb.  
162; Hpurck r. Dean, 49 Neb. 66; Merrill v. Equitable 
Farn 'S Atock Improrement Go., 49 Neb. 198; Yankton, 
X. d& S. W. IR. Go. v. State, 49 Neb. 272; Wax v. State, 43 
Neb. 18; Sieberliny v. Fletcher, 47 Neb. 847; Scott v. Spen
cer, 42 Neb. 632; Rombery v. Fokkes, 47 Neb. 198.) In 
the case last cited it is said: "The statute requires both 
the transcript and the bill of exceptions to be authen
ticated by the certificate of the clerk of the district court, 
and we have no right to ignore or disregard its manda
tory provisions." Without the assistance of the bill of 
exceptions we cannot determine whether the verdict rests 
on sufficient evidence, and consequently the judgment of 
the district court must be 

AFFIRME1D.  

S. B. STOUGH ET AL., APPELLANT S, V. PONCA MILT COM

PANY, DEFENDANT, AND S. P. MIlKESELL, INTERVENElt 
C 

AND APPELLEE.  

FILED APRIL 8, 1898. NO. 7962.  

1. Insolvent Corporations: ASSETS. The assets of an insolvent cor
poration constitute a trust fund in the hands of its directors to 
be used by them in paying corporate debts.  

2. - : MORTGAGES. A mortgage executed by an insolvent corpora
tion to secure a debt due from it to one of its officers or directors is 
illegal and void.  

3. - : -. So also is a mortgage executed to a third person to 
secure a debt for the payment of which one of its officers or di
reotors is personally bound.  

4. Corporations: PURCHASER OF NOTE: NOTICE OF FRAUD: PRINCIPAL 

AND AGENT. One who buys a corporation note unlawfully issued 
is not an innocent purchaser where it appears on the face of the 
note thlat the payee therein named and the officer by whom it was 
executed is the same person.  

5. - : LOAN TO STOCKHOLDERS. Where money is borrowed by 
stockholders of a corporation for its benefit, and actually used in 
its business, the corporation is legally liable for the repayment 
of such money.



Stough v. Ponca Mill Co.  

APPEAL from the district court of Dixon county.  

Heard below before ROBINSON, J. Affirmed.  

Ganitt & Welty, for appellants.  

A. E. Barnes and J. J. McCarthy, contra.  

SULLIVAN, J.  

S. B. Stough, -L. E. Baltzley, William Sheffel, and 

Peter Slieffel commenced this action in the district court 

of Dakota county to foreclose a mortgage executed to 

their assignor, S. K. Bittenbender, by the Ponca Mill 

Company on July 11, 1894. The mill company was a 

corporation engaged in the grain and milling business 

at Ponea from the itter part of 1886 until February 3, 

1893, at which time, its mill and elevator being destroyed 

by fire, it ceased to do business. The mortgage in suit 

covered the entire property of the company and was 

given, pursuant to a resolution adopted by the board of 

directors, to secure the payment of four promissory notes 

for the aggregate sum of $3,400. Each of the plaintiffs 

is the assignee and owner of one of these notes .and all 

joined in this action to foreclose the mortgage. The 

corporation was duly served with summons, but did not 

answer or otherwis6 appear in the case. On his appli

cation, and without objection on the part of the plain

tiffs, S. P. Mikesell, a creditor and stockholder of the 

corporation, was permitted to intervene. In his answer 

to the petition 1ikesell alleged that the mill company 

was insolvent on July 11, 1894, that there was no con

sideration for the mortgage, that it was executed by John 

Stough as president and S. K. Bittenbender as secretary 

of the corporation for the purpose of defrauding the 

creditors and stockholders, and that the plaintiffs were 

not bona fide purchasers of said notes. The trial in the 

district court resulted in favor of the intervener. There 

was a decree canceling the notes and mortgage and the 

plaintiffs have appealed the cruse to this court.
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Plaintiffs first insist that the insolvency of the cor
poration is not established by the evidence. The trial 
court found that the value of the assets of the mill com
pany was $4,500 and its liabilities $8,500. This latter 
sum. included an item of .$6,000 borrowed from one W. L.  
Ogden by Mikesell and two other stockholders for the 
benefit of the company and which was actually used in 
its business. Plaintiffs argue that the company was not 
directly liable to Ogden for this sum and therefore it 
should not be counted as a. liability. But we think it 
should. The company received the money and was un
der a legal obligatien to repay it either to Mr. Ogden or 
to the stockholders on whose credit it was obtained. The 
finding of the district court that the corporation was 
sinsolvent when the mortgage to Bittenbender was exe
cuted is full, sustained by the evidence, and no other 
conclusion could be justified. The corporation being in
solvent, the mortgage to Rittenbender cannot be upheld.  
le was secretary of the company and one of its directors.  
He and Stougli, as directors, voted for the resolution 
authorizing the mortgage, and lie and Stough, as ofticers 
of the. corporation, executed the mortgage. According 
to Bittenbender's own evidence the mortgage was given 

to him in or(ler to raise money to pay certain items of 
indebtedness, among which was a' claim to himself of 
$1,600 for services, a. claim of .$445 to the Security Bank 
for which lie was personally liable, an(l a claim of $330 
to John Stou-h for services. The wi-dom of the rule 
which forbids one from dealing with himself while act
ing as the agent of another is strikingly illustrated in 
this case. By the execution of the mortgage here in 
question the president an(d secretary of the mill company 
attempted to pay themselves nearly .$2,000 for services 
alleged to have been rendered after the company had 
entirely ceased to transact business. The finding of the 
district court that the mortgage was authorized and 

executed for the purpose of defrauding creditors and 
stockboldeis of the corporation has ample evidence to
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support it. Indeed, the transaction was so manifestly 

fraudulent that a different conclusion could not be ap

proved. But if the corporation had been actually in

debted to Bittenbender and Stough for services, they 

could not be permitted to give preference to their own 

claims. The corporation being insolvent and having 

ceased to prosecute the business for which it was created, 

its assets became a trust fund in the hands of its directors 

to be used by them in paying the corporate creditors.  

(Taylor, Private Corporations, sec. 668; Beach v. Miller, 

130 Ill. 162; Hayirood t. Lincola Luober Co., 64 Wis. 639; 

Lyon-Thomias Hardware Co. v. Perry Stove Mfg. Co., 88 Tex.  

468; Hill v. Pioneer Lumher Co., 113 N. Car. 173.) That a 

mortgaoe executed by an insolvent corporation to one 

of its own directors is invalid was decided by this court 

in Ingwersen v. Edfecoibe, 42 Neb. 740; and in Tillson v.  

Downing, 45 Neb. 549, it was held that a mortgage given 

by an insolvent corporation to secure a debt for which 

its directors are personally bound is likewise void. It 

follows, therefore, that Bittenbender could not enforce 

the mortgage. The plaintiffs, however, insist that they 

are in a better position, having, as they claim, purchased, 

the notes in question before maturity for full value and 

without notice of antecedent equities. This contention 

cannot be sustained. They were not innocent purchasers 

because the notes on their face showed that they were 

executed by Bittenbender, as an officer of the corpora

tion, to himself. This fact made it the duty of the plain

tiffs to inquire and ascertain whether the paper was law

fully issued. (Third Nat. Bank r. Marine Lumber Co., 44 

Minn. 65, 46 N. W. Rtep. 145.) Besides the district court 

found-and its finding is fully warranted by the evidence 

-that the plaintiffs had actual knowledge that the notes 

and mortgage were executed without consideration and 

for the purpose of cheating and defrauding the creditors 

and stockholders of the corporation. There is no error 

in the record. The judgment of the district court is right 

and is 
AFFIRMED.
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GAIL L. BARNES, APPELLEE, V. VICTORIA GEORGE, 
APPELLANT, ET AL.  

FILED APRIL 8, 1898. No. 7931.  

Appeal: PARTIES: EVIDENCE. There is presented no question on this 
appeal but the sufficiency of the evidence to sustain the judgment 
of the district court as to a single one of three defendants, and 
as the rights of the sole appellant are dependent upon those of the 
defendants who have not appealed, the judgment is affirmed.  

APPEAL from the district court of Lancaster county.  
Heard below before TIBBETS, J. Affirned.  

J. L. Cald well, for appellant.  

F. M. Hall, contra.  

RYAN, C.  

In the petition filed in the district court of Lancaster 
county by Gail L. Barnes there were joined as defendants 
Victoria George, William Elwood, and May E. Elwood.  
There was a decree as prayed and a brief has been filed 
by Victoria George alone. The object of plaintiff's pe
tition was to have subjected to the payment of a judg
ment in her favor, against Victoria George, certain land, 
which, before the rendition of said judgment, had been 
fraudulently conveyed by Victoria George to her co-de
fendants. Incidentally it was alleged that.the grantees 
of Victoria George, when they received the conveyance 
just alluded to, had executed to her a mortgage on the 
property conveyed, and that both the conveyance and the 
mortgage were made for the purpose of defrauding the 
creditors of Victoria George, of whom plaintiff was one.  
There was a prayer that Victoria George miight be en
joined from disposing of said mortgage and for general 
equitable relief. On the trial it was disclosed that Will
iam and May E. Elwood were the parents of Victoria 
George. One J. W. George, a brother-in-law of Victoria
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George, was the only witness who testified on behalf of 
defendants, and his testimony went no further than the 
statement that the proceeds of the mortgage in question 
had been used by Victoria George in paying her debts.  
There was no testimony. as to the history of the convey
ance of the real property by her, neither was there any 
evidence as to the purpose for which such conveyance 
was made. There was no evidence explanatory of the giv
ing of the mortgage to her by her parents. By failing to 
ask relief as appellants the grantees have relieved us of 
the necessity of inquiring into the bona fides of the con
veyance by which they held title, and with regard to the 
regularity of the proceedings by which such title was 
decreed to be held subject to the rights of plaintiff. The 
relief decreed against Victoria George was confined to 
directing a sale of the real property which she had pre

viously conveyed and was incidental to that decreed as 
against her parents. The district court, we must there
fore assume, was jistitied in granting against Victoria 
George the relief which was granted, and its judgment 
in that regard is 

AFFIRMED.  

LAURA S. FORBES, APPELLEE, v. EDWARD F. MOREARTY 

ET AL, APPELLANTS.  

FILED APRIL 8, 1898. No. 8006.  

1. Review: FAILURE TO FILE TRANSCRIPT. The filing of a transcript 

of a judgment in the supreme court later than one year after its 
rendition confdrs no jurisdiction to enter a judgment in said ap
pellate court.  

2. - : TRANSCRIPT. The supreme court has no jurisdiction to re
view an order not embodied in a transcript certified by the clerk 
of the district court.  

APPEAL from the district court of Douglas county.  

Heard below before WALTON, J. Appeal dismissed.
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Edward F. Morearty and Albert Swartzlander, for ap
pellants.  

Wright & Thomas, contra.  

RYAN, C.  

In the record in this case we find the pleadings, a de
cree of foreclosure, and a supersedeas bond, but nothing 
else purporting to be a part of a transcript of the pro
ceedings in the district court of Douglas county. There 
is likewise a bill of exceptions in which there are em
bodied a motion for an order for a writ of assistance, an 
affidavit in support of said motion, and certain orders 
made with respect to said motion. There is no certificate 
of the clerk of the district court identifying such motion 
and orders as a part of the record of the proceedings of 
said court. In appellant's briefcomplaint is made of 
the order granting a writ of assistance and of no other 
order or judgment.  

It is required in effect, by the provisions of section 675, 
Code of Civil Procedure, that to perfect his appeal a 
party appealing from a final order shall,inter alia,procure 
from the clerk of the district court and file in the office 
of the clerk of the supreme court a certified transcript 
of the proceedings had in the district court. In Moore v.  
Waterman, 40 Neb. 498, a compliance with the above re
quirement was held essential to confer jurisdiction upon 
this court. (See also loa gland v. Van Etlen, 23 Neb. 462; 
Omaha Loan d& Trust Co. v. Ayer, 38 Neb. 891; Record v.  
Butters, 42 Neb. 786; School District v. Cooper, 44 Neb.  
714; Martin v. Fillmore County, 44 Neb. 719; McDonald v.  
Grabow, 46 Neb. 406; Otis r. R'ttfers, 46 Neb. 492; Felber 
v. Gooding, 47 Neb. 38; Rombrq v. Fokken, 47 Neb. 198; 
Union P. R. Co. r. Kinney. 47 Neb. 393.) The decree in this 
case was entered in the district court November 28, 1893, 
and a transcript thereof was not filed in this court until 
September 21, 1895. This court is, therefore, without
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jurisdiction to enter a judgment on this branch of the 

case, and this appeal is accordingly 
DISMISSED.  

JOHN REGIER V. CRAVER, STEELE & AUSTIN AND SKANDIA 

PLOW COMPANY.  

FILED APRIL 8, 1898. No. 7996.  

1. Factors and Brokers: SALES. A sale, by a factor, of goods of his 

principal as his own and for his own sole benefit confers no title 

upon the vendee, as against the rights of the real owner.  

2. Conditional Sales: RIGHTS OF SUBSEQUENT PURCHASER. A condi

tional vendor of goods, within the purview of section 26, chapter 

32, Compiled Statutes, when there has been no compliance with 

the requirements of said section as to recording the conditional 

agreement, does not retain such an interest in the subject of said 

agreement that he can maintain replevin against one who, without 

knowledge of such conditions, has purchased the goods from the 

conditional vendee, as such, in possession thereof.  

Enuon from the district court of York county. Tried 

below before BATES, J. Rcrcrsed in part.  

George B. France, for plaintiff in error.  

0. 1. H1alligan, contra.  

IYAN, C.  

In the record of this case we find that the partnership 

firm of Craver, Steele & Austin filed a petition in the dis

trict court of York county whereby it claimed the pos

session, as against John Regier, of a certain spring 

wagon iand an extension rubber top, the possession of 

which, as plaintiff alleged, the said defendant wrong

fully detained from it. To this petition, by answer, there 

was a general denial. At some time not disclosed it 

seems that the Skandia Plow Company, a corporation, 

filed its petition in the same court claiming the right to
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recover the possession of three plows and a lister drill, 
wrongfully withheld, as it alleged, by the said John 
ReJer. These causes seem to have been consolidated, or, 
perhaps, they were tried as though the same questions 
were involved in both. There was a separate verdict in 
each instance in favor of plaintiff, and Regier presents 
for review by his petition in error the judgments based 
thereon.  

The foundation of the claim made by Craver, Steele & 
Austin was a written contract entered into on August 
27, 1891, between itself and Gerhard Regier for sales, on 
coifmmission, of wagons and buggies to be consigned from 
the former to the latter. While Gerhard Regier, for the 
purposes above indicated, was in possession of the prop
erty afterwards replevied, lie transferred it, as his own, 
to his brother, John Regier. The plows, the corn planter 
and drill, came into the possession of Gerhard Regier in 
compliance with his written order to the Skaindia Plow 
Company of date January 9, 1891. This order was on a 
printed form, except as to certain dates and the rate of 
discount on goods other than those where net prices 
were named. In this order the prices were stated to be 
at list prices thereto annexed, less a discount of twenty
five per cent on repairs and extras and thirty-five per 
cent on all other goods where net prices were named.  
These prices were payable by notes due not later than 
October 1, 1891. All other goods sold for spring trade 
were payable by notes due July 1, 1891. Goods sold 
for fall trade were payable by notes due November 1, 
1891. These notes were to be given on receipt of goods, 
payable to the order of the Skandia Plow Company, with 
exchange on Chicago or New York. There were other 
provisions embraced in the order which need not be 
specially noticed, for they tend only to show further that 
there was no bailment but rather a sale of the goods 
ordered. This order contained the following provision: 
"It is also expressly agreed that the right and ownership 
on all goods shipped under this contract, or their pro-

508 NEBRASKA REPORTS. [Vo0L. 54



JANUARY TERM, 1898. 509

Regier v. Craver.  

ceeds, shall be vested in the seller and subject to its 

order until full 1)aymient shall be made for said goods." 

The plaintiff in each case predicated his right to main

tain a replevin action on a written contract made with 

Gerhard Regier. In each instance Gerhard Regier had 

obtained possession in pursuance of the terms of a writ

ten contract, and while so in possession had attempted 

to transfer the title, and had transferred possession, to 

John Regier. There was no contradiction of the testi

mony of John Regier that he purchased and paid for the 

replevied goods without any knowledge of the contract 

between either plaintiff and (G erhard Regier. There were 

introduced in evidence five chattel mortgages made by 

John Regier, dated respectively between July 20, 1.890, 
and November 16, 1891. Of these, three were shown by 

his undisputed testimony to have been paid though not 

satisfied of record at the time of the trial. There was 

shown to have been some disagreement as to what was 

due on the claim secured by another of these mortgages; 

and as to the fifth, given by Isaac and John Regier, the 

latter testified without contradiction that it was a matter 

to be paid by Isaac Regier. The consideration paid to 

Gerhard Regier by John Regier, according to the testi

mony of the latter, was $536 in cash and .$1,000 by his 

own note. If these actions had been brought on by rea

son of a levy of process procured to be issued and levied.  

on the property in dispute for the collection of the debt 

owing from Gerhard Regier to plaintiffs, the evidence as 

to the existence of chattel mortgages made by John 

Regier might have had a much more direct bearing than 

in these cases. Each of the present actions was brought 

by a plaintiff for the recovery of the possession of certain 

described property of which it claimed to be the owner.  

Of the contracts, that to which Craver, Steele & Austin 

was a party was, in so far as the facts of this case herein 

involved are concerned, a contract of employment. In it 

Gerhard Regier was described as an agent of Craver, 
Steele & Austin, and his duties as such agent were to
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care for and sell the goods as those of Craver, Steele & 
Austin, and, for these services he was entitled to a spe
cific commission on such sales as might be made by him.  
The contract between Gerhard Regier and the Skandia 
Plow Company we have already described, and it evi
dences a conditional sale within the provisions of section 
26, chapter 32, Compiled Statutes. The provisions of 
the said section to which we specially refer are as fol
lows: "That no sale, contract, or lease, wherein the 
transfer of title or ownership of personal property is 
made to depend upon any condition, shall be valid against 
any purchaser * * * of the vendee * * * in ac
tual possession, obtained in pursuance of such sale, 
* * * without notice, unless the same be in writing 
signed by the vendee, * * * and a copy thereof filed 
in the office of the clerk of the county within which such 
vendee * * * resides; said copy shall have attached 
thereto an affidavit of such vendor * * * or his 
agent or attorney, which shall set forth the names of 
the vendor and vendee * * * or description of the 
property transferred and the full and true. interest of the 
vendor * * * therein." 

The tests to be applied in determining whether a con
tract is one of mere bailnent or is a conditional sale 
within the purview of the above quoted language were 

.very fully considered in M.cClelland v. Scroggin, 35 Neb.  
536. The same subject was again under consideration in 
National Cordage Go. v. Sims, 44 Neb. 148, and, guided by 
the principles laid down in these two cases, we reach the 
conclusion that the contract with the Skandia Plow 
Company was a conditional sale, while that with Craver, 
Steele & Austin disclosed a mere bailment. In the latter 
case therefore the sale to John Regier failed to vest him 
with a title paramount to the rights of Craver, Steele & 
Austin. The judgment in favor of that firm could not 
have been other than it was, and accordingly it is af
firmed. If the Skandia Plow Company's attitude as a 
litigant had been that of a creditor of Gerhard Regier,
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seeking by appropriate process against his property to 
enforce collection of a debt due from him, we should feel 
disinclined to interfere with the verdict of a jury on a 
question of fraud, even though the evidence on which 
such jury acted might seem somewhat less than satisfac
tory to us. But in this case the Skandia Plow Company 
founded its rights upon an agreement of a class, with 
respect to which, to be valid, the statute required the 
performance of certain conditions. None of these con
ditions have ever been complied with, and the testimony 
of John Regier shows, without contradiction, that he 
purchased the property in dispute from his brother, who 
was in possession thereof by virtue of a conditional sale 
to him by the Skandia Plow Company, and that he then 
knew nothing of the said conditional contract. In such 
case the statute provided that such a contract as that 
between that company and Gerhard Regier should not 
be valid. The Skandia Plow Company could predicate 
no rights, as against John Regier, upon its written con
ditional contract with his brother, and the verdict of the 
jury in its favor was, therefore, unsupported by the evi
dence. It follows that the judgment in favor of the 
Skandia Plow Company must be reversed, while, as al
ready indicated, the judgment in favor of Craver, Steele 
& Austin must be affirmed.  

JUDGMENT ACCORDINGLY.  

J. C. HAYES V. JOSEPH SLOBODNY.  

FILED APRIL 8, 1898. No. 7938.  

Replevin: AFFIDAVIT' VERDICT: VARIANCE. Where, by his affidavit 
in an action of replevin, plaintiff claimed merely the right of pres
ent possession of a chattel as the holder of a mortgage thereon, 
and by the verdict upon which judgment was rendered it was 
found that, at the commencement of the action, the right of prop
erty and right of possession were in plaintiff, held, that there ex
ists such a mate*ial variance between plaintiff's claimed rights 
and those found in his favor by the jury that a judgment rendered 
on such finding cannot be sustained.
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Enmon from the district court of Valley county. Tried 
below before KENDALL, "t, Rcrer.sed.  

Clements Bros. antr Herman Westocer, for plaintiff in 
error.  

A. Norman and T. L. Hall, contra.  

RYAN, C.  

In the county court of Valley county plaintiff filed his 
replevin affidavit alleging that he had a special property 
in a dark bay mare; that said special ownership and 
propert v were by virtue of a chattel mortgage which had 
been executed September 7, 1892, by Alexander Osan
towsky; that said property was wrongfully detained by 
the defendant Hayes, and that it had not been taken in 
execution or on any order or judgment against plaintiff, 
or for the payment of any tax, fine, or amercement as
sessed against plaintiff or by virtue of any order of de
livery issued under chapter 11, of title 30 of the Revised 
Statutes of Nebraska, or on any mesne or final process 
issued against said plaintiff. After issues had been duly 
joined there was a trial, resulting in a verdict in the fol
lowing form: "We, the jury, duly sworn and impaneled 
in the above entitled cause, do find that the right of 
property and right of possession of said property when 
this action was commenced was in the plaintiff and assess 
his daniages in the premises at the sum of one cent." 
Following this there was a simple judgment in favor of 
plaintiff for the sum of one cent and costs. Error pro
ceeding, for the reversal of this judgment, was prose
cuted to the district court of said county, wherein the 
judgment of the county court was affirmed. By a peti-
tion in error in this court there is sought a reversal of the 
judgment of the district court. In his affidavit plaintiff 
in the county court asserted that he had merely a special 
interest in the subject-matter of the action and that this
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special interest existed by virtue of a chattel mortgage.  
At the time of the trial the replevied property was in his 
possession, and with reference to that property there was 
no finding as to the value of his possession as in such 
cases required by the provisions of section 191a, Code of 
Civil Procedure, but the finding in his favor was of gen
eral ownership and an unlimited right of possession. In 
Musser v. King, 40 Neb. 892, it was held where one, by a 
replevin action, as the owner of certain property, had 
obtained possession thereof, that he could not sustain 
his claim of ownership by proof that he held a mortgage 
on the property. This doctrine was reaffirmed and en
forced in Randall v. Persons, 42 Neb. 607, Sharp v. John
son, 44 Neb. 165, Camp v. Pollock, 45 Neb. 771, Strahle v.  
Bank, 47 Neb. 319, and in Garber v. Palmer, 47 Neb. 704.  
In Griffing v. Curtis, 50 Neb. 334, it was held that in re
plevin, where plaintiff bases his right of possession of 
property upon a special ownership therein, he must in 
his petition plead the facts which create such special 
ownership, else the pleading will be fatally defective.  
These cases proceed upon the theory that a mortgagee 
has but a lien on the mortgaged property and that, by 
virtue of such lien, he cannot be permitted to assert the 
unqualified rights of a present owner. The case under 
consideration is within the reason of this rule. The stat
ute requires the finding of the value of the possession for 
a substantial reason, and that is, that when the lien of 
the mortgage has been satisfied such mortgagee shall not 
be entitled to any further rights of control over the re
plevied property. The case of Gould v. Armagost, 46 Neb.  
897, tends to illustrate the distinction between absolute 
ownership of chattels and the rights of a mortgagee with 
respect thereto, for in that case it was held that an 
unconditional tender by a purchaser of the mortgaged 
property at an execution sale, of the entire amount se
cured by such mortgage when such tender was duly 
made after the maturity of the debt secured, operated to 
divest the lien of the mortgage. In this case the verdict 

37
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was not responsive to the issues joined and, as we have 
seen, the variance was in a substantial respect. The 
judgment of the district court is, therefore, 

REVERSED.  

JOSEPH S. SCIOTT, APPELLEE, v. THOMAS J. MACHAMER 
ET AL., APPELLANTS.  

FILED APRIL 8, 1898. No. 7992.  

1. Fraudulent Conveyances: RELATIVES: EVIDENCE. When the effect 
of a conveyance from one relative to another is to deprive the 
vendor's creditors of their just dues, the transaction will be closely 
scrutinized.  

2. - : HUSBAND AND WIFE: CREDITORS: BURDEN OF PROOF. In a 
suit between a wife and a creditor of her husband concerning 
property transferred to her by him after the contracting of indebt
edness by him the burden of proof is on the wife to establish the 
bona fides of the transfer of the property to her.  

3. Creditors' Bill: JUDICIAL SALE: TITLE OF PURCHASER. In an equita
ble action to subject certain real property claimed by the wife to 
the payment of certain judgments against her husband the decree 
found for plaintiff, ascertained and established the amounts due on 
the judgments, and directed the sheriff to sell the real property 
as upon execution. Held, That a sale under the decree, rather 
than upon the executions, vested title in the purchaser.  

APPEAL from the district court of Hamilton county.  
Heard below before BATES, J. Affiried.  

Jerome H. Smith and E. J. Hainer, for appellants.  

Howard M. Kellogg, contra.  

RYAN, C.  

Joseph S. Schott recovered two judgments against 
Thomas J. Machamer in the county court of Hamilton 
county. Transcripts of these judgments were filed in 
the office of the clerk of the district court of said county
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and entered on the judgment record of said district court, 
wherein, subsequently, proceedings were commenced to 

subject to the payment of said judgments the southwest 
quarter of the southeast quarter of section 2, township 
10 north, range 6 west, sixth principal meridian. When 

the equitable action was tried Mary E. Machamer, the 
wife of Thomas J. Machamer, held the title to said forty
acre tract, and by the judgment of the district court this 

land was subjected to the payment of the above judg
ments.  

The indebtedness evidenced by the above two judg
ments was incurred by Thomas J. Machamer purchasing 
from Joseph S. Schott certain merchandise for the retail 

trade which Mr. Machamer was carrying on in Aurora.  
A portion of these goods, and such others as composed 
his stock in trade, were, by Thomas J. Machamer, ex
changed for the forty-acre tract above described. The 
deed which vested the title to. this land in Thomas J.  
Machamer was dated September 4, 1893. Thomas J.  
Machamer and his wife, Mary E. Machamer, by deed of 

date September 21, 1893, conveyed said land to Aaron E.  
Machamer, brother of Thomas, by whom and his wife 
there was executed a deed by which the title was vested 
in the aforesaid Mary E. Machamer, September 28, 1893.  
On the trial the efforts of Mrs. Machamer were directed 

to endeavoring to prove that the intention of herself and 
her husband was to have the deed in the first instance 
made directly to her and that when the failure to do so 

was realized she and her husband, as they both testified, 
conveyed to Aaron E. Machamer, for the purpose of hav
ing the title afterward vested in Mary E. Machamer.  
There was evidence of herself and her husband that 

while the marriage relation existed between them she 

had conducted a hotel and a restaurant business and so 

had acquired considerable means, which were invested 

in real property in the joint names of Thomas J. and 

Mary E. Machamer and that, when this was sold a part 

of the proceeds, in the form of cash, was received by Mr.
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Machamer for her use and benefit. This money was the 
consideration for the conveyance of the property involved 
in this case to Mrs. Machamer, according to her own tes
timony and that of her husband.  

In this state the question of fraudulent intent is always 
a question of fact and not of law. (Compiled Statutes, ch.  
32, sec. 20; Campbell v. Bank, 49 Neb. 143; Goldsmith v.  
Erickson, 48 Neb. 48.) A married woman is entitled to 
receive payment in property, or otherwise, of a debt due 
her from her husband. While this is true, it is just as 
true that the burden is on the wife to establish the bona 
fides of a transfer of property from her husband to her
self, when, in a suit with one of her husband's creditors, 
the matter litigated is the respective rights of the liti

gants with respect to such property. (Melick v. Varney, 
41 Neb. 105; Brownell v. Stoddard, 42 Neb. 177.) In Stein
kravs v. Korth, 44 Neb. 777, it was held that where prop
erty is conveyed from one relative to another as a pay
ment of a past due indebtedness and thereby creditors 
of the party making the conveyance are deprived of their 
just dues and claims the transaction will be scrutinized 
very closely and its bona fides must be clearly established.  
This proposition was likewise enforced in Planuner v.  
Rummiel, 26 !Neb. 147. It would subserve no useful pur
pose to recapitulate the evidence in this case. The cir
cumstances above recited were such that under the rules 
stated the burden of the proof was on the wife to estab
lish the bona fides of the transfers under which she 
claimed title, and we cannot say that the district court 
erred in its conclusion that the proofs failed to meet this 
requirement.  

The sale of the property was made by the sheriff under 
the decree which was herein entered. In this decree 
there were general findings in favor of plaintiff and that 
the deeds whereby the title to the property in controversy 
was vested in Mary E. Machamer were executed with in
tent to defraud, hinder, and dely the creditors of Thomas 
J. Machamer. There was also a finding of how much
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was due plaintiff from Thomas J. Machamer on the two.  
judgments above referred to as having been rendered 
against him in the county court. This was followed by 
the following language: "It is therefore considered by 
the court that said deeds hereinbefore referred to, and 
each of them, be, and the same are hereby, vacated, set 
aside, and annulled, and that said land be subjected to 
the payment of the judgments set out in the petition, and 
the sheriff of said Hamilton county is hereby directed to 
proceed as upon execution to sell said land and to bring 
the proceeds into court to await its further orders." It 
may be conceded that when the obstruction to the sale of 
the land on executions issued on the judgments rendered 
by the county court had been removed, a proper practice 
would have been to sell on these executions. In the case 
under consideration the district court had jurisdiction 
of the parties and of the subject-matter of the action, and, 
having such jurisdiction, ascertained and declared the 
amounts for the satisfaction of which the sale should be 
made and required the sheriff to conduct the sale as on 
execution. A sale conducted under this decree was ef
fective to confer title on a purchaser thereat and the dis
trict court properly so ruled on the motion for confirma
tion. The judgment of the district court is 

AFFIRMED.  

H. A. MERRILL, APPELLANT, V. JOANNA C. WRIGHT ET AL., 
APPELLEES.  

FILED APRIL 8, 1898. No. 7970.  

Foreclosure of Tax Liens: PETITION: AMENDMENT: STATUTE OF LIMITA

TIONS. Where the original petition for the foreclosure of tax liens 
upon property purchased at sales for taxes was defective merely 
in the omission of averments of the levy and assessment of such 
taxes, the filing of an amended petition whereby such averments 

were supplied, held, not to be the commencement of the action in 

such sense as, meanwhile, to permit the running of the statute 
of limitations.
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APPEAL from the district court of Douglas county.  
Heard below before AMBROSE, J. Recersed.  

Henry W. Pennock, for appellant.  

Guy R. C. Read, Villiant D. Beckett, and Andrew Bevius, 
contra.  

RYAN, C.  

There has already been an opinion filed in this case in 
which the general nature of the action was fully de
scribed. There was a reversal of the judgment in favor 
of Merrill because in the petition there was neither aver
ment nor proof of the existence of a levy or assessment 
of the taxes for the amount of which Merrill had obtained 
judgment. (Mcrrill r. W1rilht, 41 Neb. 351.) After the 
cause had been remanded to the district court of Douglas 
county for further proceedings leave was given to amend 
the petition, and on December 6, 1894, there was filed 
an amended petition in which were contained averments 
of a due levy and assessment of taxes. To this amended 
petition the defendants answered that the filing of this 
amended petition was the commencement of the action, 
and that as the sales, upon which plaintiff founded the 
right to a foreclosure of tax liens, had taken place more 
than four years before such alleged commencement of 
the action plaintiff's rights were barred by the statute of 
limitations. It seems that after issues had been joined 
subsequent to the filing of the amended petition the cause 
came on for trial and that an objection to the introduc
tion of evidence, or to something else of the nature of 
which the record is silent, but by which was invoked the 
statute of limitations, was sustained and the action was 
dismissed by the court. The plaintiff alone has appealed, 
and we have so far, and hereinafter shall, confine our
selves strictly to a consideration of the complaints of that 
litigiunt.  

P .s insisted by appellees that this. court, in Merrill v,
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Wright, supra, held, in effect, that the petition was a 
nullity. We do not so understand the opinion. The 
only proof offered by plaintiff in the district court to 
sustain the right to foreclose the tax liens acquired by 
purchase at tax sales was the treasurer's certificate of 
-purchase. The averments of the petition were consist
ent with this theory, and it was held that, in view of the 
failure to prove, and of the omission to plead, the levy 
and the assessment of the taxes of which the lien was 

sought to be foreclosed, the judgment could not be sus
tained. The action, however, was for the same relief 
prayed in the amhended petition, but in the original peti
tion sufficient facts to entitle plaintiff to that relief were 
not stated. The argument of the appellees is, however, 
that because of this failure the petition must be treated 

as though it was an absolute nullity; in other words, as 
though no petition had ever been filed. From this prin

ciple and its attempted application it would of necessity 
result that no amendment could be made upon a general 
demurrer being sustained to a petition. The rules of the 
Code of Civil Procedure are not thus inflexible. Section 
144 of this Code provides that amendments may be made 
of any pleading, inter alia, by inserting other allegations 
material to the case, and by section 145 it is required 

that the court, in every stage of an action, shall disregard 
any error or defect in the pleadings or proceedings which 
do not affect the substantial rights of the adverse party.  
We therefore conclude that the bar of the statute of limi

tations was not well pleaded, and the judgment of the 

district court dismissing the action of said appellant is 
accordingly 

REVERSED.

0
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H1. C. McKIBBEN ET AL. V. A. S. HARRIS.  

FILED APRIL 8, 1898. No. 7977.  

1. Justice of the Peace: BILL OF PARTICULARS: REVIEW. In error pro
ceedings it will not be assumed that no bill of particulars had been 
filed with a justice of the peace before he rendered the judgment 
assailed, when, before said judgment, no such question was raised.  

2. - : INDORSEMENT ON SumoNs: REVIEW. In error proceedings 
prosecuted by a defendant to procure the reversal of a judgment 
rendered against him on default, by a justice of the peace, prejudi
cial error will not be presumed from the mere fact that the in
dorsement on the summons was that judgment in case of default 
would be for a certain sum with interest, when on the face of the 
summons there was a recitation that interest was claimed at ten 
per cent per annum, this rate with the principal justifying a judg
ment in excess of that actually rendered.  

ERROR from the district court of Dawson county.  
Tried below before NEVILLE, J. Affirmed.  

E. A. Cook, for plaintiffs in error.  

Warrington & Stewart, contra.  

RYAN, C.  

This proceeding is for the review of alleged errors in 
the rendition of a judgment against plaintiffs in error by 
a justice of the peace of Dawson county. It is first 
urged that his transcript fails to show that the justice of 
the peace had before him any evidence when he ren
dered judgment. The recitations of the docket entry 
with reference to this branch of the case were as follows: 
"December 16, 1893. Defendants. having failed to appear 
at 1 o'clock P. M., and, for one hour thereafter, having 
made default, and this cause coming up for hearing on 
plaintiff's evidence, I find for the plaintiff." We cannot 
assume that there was no evidence in the face of this 
recitation to the contrary. It is, however, insisted that 
this recitation does not disclose, and that by no other
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means was it disclosed, that there was on file, or in the 

possession of the justice of the peace, a bill of particulars 

or anything that should be assumed to be a sufficient 

substitute therefor. If there was anything in this propo

sition it should have been urged before judgment. By 

the service of summons in a case duly docketed the jus

tice of the peace acquired jurisdiction of the persons of 

the defendants, and any irregularity in the exercise of 

that jurisdiction, to be available in error proceedings, 
should, in the proper time, have been challenged.  

It is insisted that the judgment was for a larger sum 

than the indorsement on the summons showed that judg

ment would be taken for, in case of a default. On the 

face of the summons there were recitations that the suit 

was for the recovery of judgment for $110.60, evidenced 

by a promissory note, duly described, with interest at ten 

per cent per annum from March 4, 1893. The indorse

ment on the summons was as follows: "If the defendant 
fail to appear, the plaintiff will take judgment for the 

sum of $110.60, together with interest thereon from the 

3d day of March, 1893." The judgment was for $118.48, 
which is less than plaintiff was entitled to if the interest 

had been reckoned at ten per cent per annum. It was 

in excess of the principal and interest thereon reckoned 

at seven per cent. In this proceeding it should not be 

assumed that there was prejudicial error in resorting to 

the express recitations on the face of the summons, 
which defined the rate of interest demanded, where the 

indorsement did not assume to do more than state that 

interest should be included in the judgment if rendered 

by default. The judgment of the district court of Daw

son county, which was in consonance with these views, 
is, therefore, 

AFFIRMED.
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OMAHA FIRE INSURANCE COMPANY V. ANNA SINNOTT.  

FILED APRIL 8, 1898. No. 7953.  

Insurance: UNOCCUPIED HousE: EVIDENCE: REVIEW. Where a tenant 
had only removed a portion of his furniture from an insured tene
ment house at the time of its destruction by fire, the finding of a 
jury adverse to the contention of the insurance company that at 
the time of the loss the house was unoccupied, in violation of the 
terms of the policy, will not be disturbed as being without suffi
cient evidence to sustain it.  

ERROR from the district court of Dakota county.  
Tried below before NoRis, J. Affirmed.  

Jacob Fawcctt and Willian P. Warner, for plaintiff in 
error.  

J. J. McCarthy, contra.  

RYAN, C.  

There was a judgment in the district court of Dakota 
county for the value of a house destroyed by fire, on 
which house the defendant in error held a policy of in
surance, issued by the plaintiff in error. In the policy, 
as well as in the original petition, the lots on which the 
insured house stood were described as lots 1 and 2, block 
12, in Jackson. The correct description was lots 1 and 
2, block 12, Hedge's Addition to Jackson. After issues 
had been joined, the plaintiff in the district court ob
tained leave to file an amendment to her petition. In 
this amendment she recited that, in the policy, the house 
had been described as standing on lots 1 and 2, block 12, 
Jackson, by mistake and inadvertence, and that the true 
description, and the one intended, was lots 1 and 2, 
block 12, Hedge's Addition to the town of Jackson.  
There was in the amendment a prayer for the reforma
tion of the policy so as to express the real intention of the 
parties thereto. To this amendment there was no an-
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swer, and the district court properly treated the aver

ments thereof as being uncontradicted.  
The chief complaint of the insurance company is that 

there was a warranty by the insured that her house was, 
and should continue to be, occupied, and that this war
ranty was broken by reason of the house becoming unoc
cupied before, and continuing to be vacant until, the fire.  

The evidence most favorabe to this contention was, in 
effect, that while the policy was in force, to-wit, about 

July 11, 1894, the owner of the insured property notified 
her tenant to vacate it; that immediately thereafter the 

tenant began to remove his furniture to another house, 
to which he went with his family. When the fire took 
place, however, he had not yet removed his cook-stove 
and some other personal property. Under these condi
tions we cannot say that the jury improperly concluded, 
from a consideration of the evidence, that the house was 
not unoccupied at the time of the fire. The testimony 
was that the loss was total, and the provisions of the 
valued policy law were, therefore, held properly appli
cable. The judgment of the district court is, therefore, 

AFFIRMED.  

GEORGE WARREN SMITH V. FRANK B. KENNARD.  

FILED APRIL 8,1898. No. 7855.  

1. Rulings on Evidence: ASSIGNMENTS OF ERROR. The action of a dis
trict court in admitting or excluding evidence on the trial cannot 
be reviewed by the supreme court unless such action is specifically 
assigned here in the petition in error.  

2. Instructions: EXCEPTIONs. The action of a district court in giving 
or refusing instructions must be excepted to at the time or the 
exception will be unavailing.  

3. - : - : TIME. Certain instructions were given and refused 
at the trial. Two days afterward exceptions were noted to the 

ruling of the court. Held, That the exceptions came too late,
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4. Party Wall: COST OF CONSTRUCTION. The substance of the answer 
of the defendant in error set out in the opinion and held to state 
a defense.  

5. Payment. Facts in reference to a payment made reviewed, and the 
payment held a voluntary one.  

6. Party Wall: CONsTRucTION OF CONTRACT. Provisions of a party
wall contract and a lease considered and the rights and liabilities 
of the parties thereunder determined.  

7. - . Evidence examined, andheld to sustain the finding of the 
jury.  

ERROR from the district court of Douglas county.  
Tried below before HOPEWELL, J. Affirned.  

Kennedy, Gilbert & Anderson, for plaintiff in error.  

Kennedy & Learned, contra.  

RAGAN, C.  

In 1885 William E. Clarke owned the east one-third of 
lot 6, in block 158, in the city of Omaha. Immediately 
east of this lot was lot 7, in said block, owned by George 
Warren Smith. On this date Clarke was about to erect 
a building upon his lot and a contract in writing was 
then made between Clarke and Smith and placed of rec
ord in the office of the register of deeds of Douglas 
county. This contract provided that Clarke, in con
structing the east wall of his building, might place one
half of said wall on Smith's lot, and that such wall, 
when constructed, should be and remain a party wall for 
the use of said contracting parties, their heirs and as
signs. The contract also provided that in case Smith, 
his heirs or assigns, should build upon said lot 7, he 
should be at liberty to use said wall as the west wall of 
the building constructed, and in case he did so, he should 
pay to Clarke a certain proportion of the value or cost 
of the part of the party wall used. After the execution 
of this contract Clarke constructed a building on his lot, 
one-half, if not more, of the east wall of which stood on
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Smith's lot. In 1889 Smith leased his lot to Frank B.  

Kennard for a term of fifteen years. This lease was in 

writing and was made "subject to one or more party

wall contracts niade, or which nuay be made, by the lessor 

at any time duling the continuance of this indenture, the 

lessor's covenants and agreements in which party-wall 

contralts the lessee hereby assumes and agrees to per

form." By the teris of his lease Kennard had the right 

to construct a building upon the leased lot, and at the 

lease's expiration the right to remove from the lot any 

building constructed thereon, unless the lessor should 

exercise his election to purchase the building at a value 

then fixed thereon by arbitration. Kennard took pos

session of this lot some time in May, 1889, and during 

that year erected thereon a brick building, and in. so 

doing he used a. part of this party wall. Subsequently 

Clarke demanded of Kennard pay for the portion of the 

party wall used by him. Kennard refused to make this 

payment, and Clarke demanded it of Smith, who paid the 

value of the party wall used by his tenant, and in the 

district court of Douglas county brought this action 

against Kennard to recover the amount paid to Clarke.  

The trial resulted in a verdict and judgment in favor of 

Kennard, and Smith has filed a petition in error in this 

court to review the judgment.  
1. Complaint is made here of the action of the district 

court in the admission and exclusion of certain evidence 

on the trial. We cannot review these complaints, be

cause they are not specifically assigned in the petition 

in error.  
2. Other complaints relate to the action of the district 

court in giving and refusing to give certain instructions.  

We cannot review these complaints because plaintiff in 

error took no exceptions to the action of the court in 

giving and refusin- to give the instructions com

plained of at the time. The case was submitted to the 

jury on June 27, and the record discloses that the plaii

tiff in error filed exceptions to the instructions coim-
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plained of on the 30th. This was too late. The action 
of a court in giving or refusing an instruction must be 
excepted to at the time the instruction is given or refused, 
or the action of the court cannot be reviewed.  

3. The only defense of Kennard to this action which 
the district court submitted to the jury was the follow
ing: Kennard claimed that when he went into possession 
of the leased lot for the purpose of erecting a building 
thereon he discovered that more than one-half of the 
said party wall stood upon the lot which he had leased, 
thus depriving him of the use and occupancy of a part 
of the lot; that he thereupon notified Smith and Clarke 
that more than one-half of the party wall stood upon 
Smith's lot and that he, Kennard, would not connect his 
building with the party wall, but would erect' an inde
pendent wall of his own, unless Clarke would give him 
an agreement in writing that at the expiration of the 
lease he, Clarke, would pay to him, Kennard, a specified 
sum of money,-being the amount it would cost, or a 
part of the amount it would cost, Kennard to connect his 
building with the party wall,-and that Clarke would 
also pay a certain portion of all taxes assessed against 
the leased lot during the existence of the lease; that 
Clarke then and there agreed that if Kennard would 
connect his building with the party wall he, Clarke, at 
the expiration of Kennard's lease, would pay to him the 
stated sum of money estimated as the cost of connecting 
Kennard's building with the party wall and would dur
ing the exstence of the lease pay a specified portion of all 
taxes assessed against the leased lot; that relying upon 
this agreement he erected his building and connected 
it with the party wall; that he reduced to writing the 
contract between himself and Clarke and presented it to 
Clarke for his signature; that he retained it for some 
time, and finally refused to sign it. It is now insisted 
that this answer of Kennard's did not state a defense.  
We think it did. Kennard, by accepting a lease of this 
property from Smith subject to the party-wall contract
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and assuming the provisions of that contract, stood in 

precisely the same relation to Clarke as Smith himself 

did so far as the party-wall contract was concerned. But 

the party-wall contract did not compel Smith himself to 

use the party wall if he built upon his lot, but only ob

ligated him to pay for a portion of the value of the party 

wall in case he used it. Kennard, as the lessee of Smith, 
was not obliged to connect his building with the party 

wall. If he did connect it with the party wall, without 

some special agreement with Clarke in reference thereto, 
then he would be bound to pay for the use of such wall.  

Nothing in the party-wall contract or lease forbade Ken

nard from making with Clarke the contract pleal as 

a defense to this action. Clarke, had he seen 10. might 

by an agreement with Kennard have permitted him to 

connect with the party wall gratis, and, since Kennard 

did not connect with the party wall in pursuance of the 

provisions of the party wall contract, but by virtue of a 

separate and independent contract between him and 

Clarke, Smith was not liable to Clarke for the use made 

of the party wall by Kennard, and his payment to Clarke 

of the sum sued for here was a voluntary one on his part.  
4. It is somewhat strenuously insisted that the finding 

of the jury sustaining this defense of Kennard is unsup

ported by sufficient evidence. We confess that had we 

been the triers of the issues of fact we should have found 

that the contract pleaded was never made; but, after as 

careful an examination of this record as we are capable 

of making, we are constrained to say that there is suffi

cient evidence in the record to sustain the jury's finding 

that it was made, and we may not substitute our opinion 

for that of the jury. It follows that the judgment of 

the district court must be, and is, 
AFFIRMED.
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MCCORMICK HARVESTING MACHINE COMPANY V.  

CORNELIUS REGIER.  

FILED APRIL 8, 1898. No. 7993.  

1. Guaranty. Evidence examined, and held to sustain the finding of the 
district court.  

2. - . A guarantor is entitled to stand upon the letter of his con
tract. His guaranty is not to be extended by a strained construc
tion or an unnecessary implication from the language used. His 
liability must be found in the very language of his agreement or 
it will not exist.  

ERROR from the district court of York county. Tried 
below before BATES, J. Affirmted.  

George B. France, for plaintiff in error.  

Gilbert Bros., contra.  

RAGAN, C.  

The McCormick Harvesting Machine Company has filed 
here a petition in error to review a judgment of the dis
trict court of York county dismissing a suit brought by it 
in that court against Cornelius Regier.  

. On February 14, 1893, the machine company and one 
Isaac Regier entered into a contract in writing in and by 
which Isaac Regier was appointed agent of the machine 
company to sell its harvesting machines, twine, binder 
trucks, bundle carriers, flax dumps, and machinery re
pairs for a certain time in a certain territory. Isaac Re
gier was to make sales of the property furnished him by 
the machine company at prices to be fixed by the latter, 
and might sell the property either for cash or on credit, 
but if he sold on credit, he was to take the notes of respon
sible parties, and, in short, when called upon, was to pay 
the company for all property furnished him either in cash 
or by the notes of responsible persons to whom he had 
sold. On the date of the execution of this contract be-

528 NEBRASKA REPORTS. [VOL. 54



VoL. 54] JANUARY TERM, 1898. 529 

McCormick Harvesting Machine Co. v. Regier.  

tween the machine company and Isaac Regier, Cornelius 
Regier executed in writing and delivered to the machine 
company the following: "I hereby guaranty * * * the 
fulfillment of the within contract and the payment of 

all obligations arising under the same on the part of the 
said Isaac Regier." In September, 1893, an accounting 
took place between Isaac Regier and the machine com
pany, in and by which it was found that the former was 
indebted to the latter in the sum of $759.09. Isaac Regier 
having failed to pay the machine company this sum of 
money, the latter brought this suit against Cornelius Re
gier to recover it on his guaranty. In the accounting had 
between Isaac Regier and the machine company the for
mer was charged with $830 for twine, which the machine 
company had furnished Isaac, and which it alleges was 
furnished in pursuance of the contract entered into be
tween them on February 14, 1893. The contention of Cor
nelius Regier was that no part of this twine was furnished 
Isaac Regier by the machine company in pursuance of the 
contract; that while the twine came into the possession of 
Isaac Regier, after he entered into the contract with the 
machine company, it was furnished him by the machine 
company in pursuance of a contract of sale entered into 
in December, 1892, prior to the date of the execution of the 
agency contract. If this twine was furnished by the ma
chine company to Isaac Regier under the agency contract 
and not accounted for by Isaac, then it was an obligation 
for which Cornelius Regier bound himself by his guar
anty. On the other hand, if the twine was not furnished 
by the machine company to Isaac Regier in pursuance of 
such agency contract with him, then Cornelius is not lia
ble for the failure to account for it. That this twine was 
actually delivered to Isaac Regier after February 14, 
-1893, and that he has never paid the machine company 
for it, are undisputed facts. The inquiry is simply one of 
fact. Was the twine delivered to Isaac Regier by the 
machine company to be by him accounted for as its 
agent, or was this twine delivered to Isaac Regier by the 

38
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machine company in pursuance of an actual sale made 
thereof by it to him? 

The district court found in effect, and the evidence sus
tains the finding, that this twine was actually sold by the 
machine company to Isaac Regier on.December 29, 1892, 
and subsequently delivered to him in pursuance of that 
contract of bargain and sale; and that when it came into 
his possession it was his property, and that he did not 
hold it as the agent or bailee of the machine company; in 
other words, that no part of the twine was delivered to 
Isaac Regier in pursuance of the contract between him 
and the machine company. By the contract of purchase 
between the machine company and Isaac Regier, of De
cember 29, 1892, Isaac Regier agreed on receipt of the 
twine to pay cash for the same or execute his note for the 
same, payable to the machine company and due Novem
ber 1, 1893, with ten per cent interest from that date. It 
was in pursuance of this contract that the twine came 
into the possession of Isaac Regier. Another important 
eircumstance which tends to support the conclusion of 
the district court is that in the contract of agency be
tween Isaac Regier and the machine company the agent 
was to be paid a commission specified in the contract on 
machines sold by him, on repairs sold, on binder trucks, 
bundle carriers, and flax dumps, while the blank in the 
contract for commission for selling twine is not filled.  
Cornelius Regier guarantied that Isaac Regier would fal
fill his contract with the machine company and pay all 
obligations he might incur to the machine company un
der that contract; but he did not guaranty that Isaac 
Regier would pay the machine company for the twine 
purchased by him in December, 1892, although it was not 
delivered until after he became the agent of the machine 
company.  

A guarantor is entitled to stand upon the letter of his 
contract. . His guaranty is not to be extended by a 
strained construction of, or an unnecessary implication 
from, the language used; but his liability must be found
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in the very language of his agreement, or it will not ex
ist. (Crane v. Specht, 39 Neb. 123.) In the case at bar Cor
nelius Regier guarantied that Isaac Regier would pay to 
the machine company all obligations which he might in
cur to it under his contract of agency; but this guaranty 
cannot be so extended as to render the guarantor liable 
to the machine company for anything it had sold and de
livered to Isaac Regier, but only for such property as 
came into his hands as the machine company's bailee and 
which he had not accounted for according to his contract.  
The judgment of the district court is 

AFFIRMED.  

PORTSMOUTH SAVINGS BANK, APPELLANT, v. BERNARD 

RILEY ET AL., APPELLEES.  

FILED ArnIL 8, 1898. No. 7972.  

1. Appeal: COMPETENCY OF EVIDENCE. In reviewing a judgment on 
appeal this court will not presume that the district court consid
ered incompetent evidence.  

2. Mechanic's Lien: AccoUNT: EVIDENCE. That one has furnished 
labor or material towards the erection of an improvement upon 
real estate, and is therefore entitled under the statute to a lien 
thereon, cannot be established solely by putting in evidence the 
verified account of items of labor or material which he has filed 
in the office of the register of deeds for the purpose of obtaining 
such lien.  

3. - : - : Such an account is not even prima facel evi
dence that the labor or material has been furnished, nor that the 
claimant has a lien upon the real estate.  

4. - : - . The object of the statute -in permitting such an ac
count to be filed for record is to apprise persons dealing with the 
real estate of the existence of such claim for a lien.  

5. - : FoRECLOSURE: NATURE OF ACTION. A suit to foreclose 
mechanic's lien is not an action in rent, in such sense that the dis.  
position made by the court of the real estate involved therein is 
binding upon persons not parties to such suit, who have unre
corded liens against the same, acquired prior to the phinding of the 
foreclosure suit.  

c. -: MORTGAGE: PRmoTTTY. Riley executed a mortgage on his real
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estate to an investment company. The mortgage was recorded 

and soon afterwards assigned to a savings bank, but it did not 

record its assignment. Subsequently a material-man filed a veri

fied account of items of material which he alleged he had furnished 

Riley for the erection of an improvement upon such real estate 

prior to the date of the execution of such mortgage. He subse

quently brought suit to have established and foreclosed this me

chanic's lien, making Riley and the original mortgagee, but not 

the savings bank, parties. The action resulted in a decree giving 

the material-man a lien upon the real estate prior to the mortgage.  

Subsequently the savings bank brought suit to foreclose its mort

gage. Held, That the priority of the mechanic's lien to the mort

gage could not be established solely by the introduction in evidence 

of the decree pronounced in the foreclosure case.  

7. Judgment. A judgment is a binding adjudication upon all parties 

to the suit in which it was rendered, and upon all persons Who 

claim an interest in the property involved therein through any 

party to that suit acquired after the action was pending.  

APPEAL from the district court of Douglas county.  

Heard below before AMBROSE, J. e 86rsed.  

John W. Lytle, for appellant.  

Ed P. Smith and Janes B. Sheean, contra.  

RAGAN, C.  

On October 2, 1888, Bernard Riley was the owner of 

lot 3, in block 12, in Schull's Second Addition to the city 

of Omaha. On that date Riley, being indebted to the 

Kimball-Champ Investment Company, executed and de

lievered to said company his two notes, one for $3,000 and 

one for $150. These notes were payable to the order of 

the investment company and due five years after date.  

On October 2, Riley, to secure the payment of said notes, 
executed and delivered to the investment company two 

mortgages upon the above described real estate. The one 

securing the $3,000 note was made the first, and the one 

securing the $150 note was made the second, lien upon 

the premises. These mortgages were duly recorded about 

the date of their execution. On October 13, 1888, the in

vestment company sold, assigned, and delivered the said 

4:1,000 note and the mortgage securing the same to the
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Portsmouth Savings Bank, a New Hampshire corpora
tion. But the savings bank did not record its assignment 

,until October, 1891. After the recording of the mort

gages made by Riley to the investment company, and be
fore the recording of the savings bank's assignment of 
the $3,000 mortgage, M. A. Disbrow & Co. brought a suit 
in the district court of Douglas county against Riley to 
have established and foreclosed a lien which they 
claimed for labor and material furnished Riley for the 
erection of improvements upon said premises. The in
vestment company ant] a number of others, who claimed 
liens for labor and materials furnished Riley in erecting 
said improvements, were made parties to this action. In 
this suit the investment company filed an answer, in the 
nature of a cross-bill, in which it alleged its ownership 
of both the $3,000 and the $150 mortgages; claimed that 
saidi mortgages. by reason of defaults on the part of the 
mortgagor, had become due; claimed that they were first 
and second liens, respectively, upon the real estate, and 
prayed that they might be foreclosed. Disbrow and the 
other mechanics' lien claimants insisted that their liens 
were prior to the investment company's mortgages. The! 
suit resulted in a decree giving Disbrow and the other 
mechanics' lien claimants first liens upon the property to 
the amount of about $1,800, and making the $3,000 mort
gage the second and. the $1.50 mortgage the third lien 
upon the property, and ordering it sold to satisfy the 
amount found due the mechanics' lien claimants and the 
two mortgages. The property was sold under this decree 
and purchased by the investment company for the 
amount found due the mechanics' lien claimants, with 
interest and costs, such sale confirmed, and a (ieed exe
cuted by the master for the real estate to the investment 

company. At the time this suit was brought the sa-
ings bank was the owner and in possession of the $3.000 
note and the mortgage securing the same. It was not a 

party to that suit and it had no knowledge or notice of it.  
In October, 1891, after the investment company had ac-
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quired the le-al title to the real estate, as already stated, 
the savin s bank filed in the office of the register of deeds 
of Douglas cuntv the assignment of the $3,000 note and 
iiortgage made to it by the investient company. Subse
quent to that (late, in May. 1893. one Hendee brought 
suit against the investment coipany and caused this real 
estate to be attached. This suit resulted in lHendee's ob
taining a judgment against the investment company for 
sometling like -$900, an order sustaining the attachment 
and ordering the property sold to satisfy the judgment.  
This was done. One Smith purchased this property at 
the execution sale and subsequently conveyed it to 
George lendee, who now owns it. After all these occur
rences, to-wit, in Septeiber, 1894, the savings bank 
brought this suit to foreclose the $3,000 mortgage as
signed to it by the investient company. making Riley 
and Ilendee and other parties, whose names it is not nee
essary to notice, (lefendants to the nction. The suit re
sulted in the district court's fiuding that the mechanics' 
claims hereinbefore referred to were the first liens upon 
the real estate and superior to the $3,000 mortgage 
thereon; that the investment company, by purchasing 
said real estate at the neclanis' lie-n foreclosure sale 
and paying off the said mechanics' liens, because subro
gated to the liens which the mechanies held against the 
real estate; that Hendee, by purchasin- the real estate 
in the attachment suit against the invcstment company, 
acquired the latter's interest and lien upon the real es
late, which lien was prior to the $3,000 mortgage; an(d 
that the amount lie the savings bank on its mortgage 
was subordinate to Hendee's lien. The court decreed 
that the real estate be sold and the proceeds applied to 
the discharge (1) of the amount found due Hendee, and 
(2) to the amount found due the savings bank. From this 
decree the savings bank appeals.  

1. It may be that the investment company, by purchas
inI g this real ttenat the neclanilics' lien foreclosure sale.  
became subrogated to the lien against the real estate
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which the mechanics had; and it may be true that the 

investment company could assert this lien or interest in 

the real estate, so acquired by subrogation, even as 

against the savings bank. Whether it could do so would, 

of course, depend upon the contract existing between the 

savings bank and the investment company. A paper was 

introduced in evidence on the trial which shows, or tends 

to show, that the investment company, at the time of as

signing its mortgage to the savings bank, warranted the 

mortgage to be a first lien upon the real estate. If this 

was the contract relied upon by the savings bank when 

it purchased this mortgage, then, of course, the invest

ment company could not be heard to assert a lien or title 

to this real estate as against the savings bank's mort

gage. But the record contains no conipetnt evidence of 

any agreement betwcen the savings bank and the invest

ment company that the latter guarantied the mortgage 

in controversy to be the first lien upon the property. No 

attempt was made on the trial to prove the execution of 

the paper referved to. It was, therefore, incompetent 

evidence, and we must presume that it was not consid

ered by the district court. The record discloses nAhing 

whatever which would prevent the investment company 

from asserting the mechanics' liens, which it had paid off 

on this property, as against the savings bank's mortgage.  

2. If, then, the claims of the mechanics for labor and 

material furnished Riley were liens upon this real estate 

prior to the $3,000 mortgage, the record now here sus

tains the decree, and it must be affirmed. But is the find

ing of the district court that these mechanics' claims for 

labor and material were liens upon the real estate prior 

to the $3,000 mortgage sustained by the evidence? The 

only evidence offered on the trial, for the purpose of 

showing that these mechanics' claims were prior liens 

upon this real estate, consisted of the verified accounts 

of items of labor and material, alleged to have been fur

nished, filed in the office of the register of deeds by the 

mechanics' lien claimants, to procure their liens, and the
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complete record of the mechanics' lien foreclosure suit 
already referred to. That one has furnished labor or ma
terial towards the erection of an improvement upon real 
estate, and is, therefore, entitled under the statute to a 
lien on such real estate, cannot be established solely by 
putting in evidence the verified account of items of labor 
or materials which he has filed in the office of the register 
of deeds for the purpose of obtaining such lien. The stat
ute which permits the filing for record of a verified ac
count of the items of labor and material furnished for an 
improvement upon real estate does not make such an ac
count even prima facie evidence that the labor or material 
has been furnished, nor that the claimant has a lien upon 
tlie real estate. The object of the statute in permitting 
or requiring such an account to be filed for record is to 
appraise persons dealing or about to deal with the real 
estate of the existence of the claim. (1Yakfield v. Litcy, 
39 Neb. 285.) The introduction in evidence then in the 
case at bar of the so-called mechanics' liens which were 
filed against this property afforded no evidence whatever 
that the labor and material had been furnished by the 
lien claimants or that they had any liens upon this real 
estate.  

3. The decree pronounced in the mechanics' lien fore
closure suit Ahich determined that the claims of these 
mechanics were superior liens to the $3,000 mortgage 
was and is a binding adjudication upon all parties to that 
suit, and all persons who claim any right, title, or inter
est in the property involved therein through any party to 
that suit acquired after it pended. The lien of the sav
ings bank upon this property was acquired from the in
vestment comipany, a party to this suit, and had the sav
ings bank obtained the assignment of the mortgage from 
the investment company after the foreclosure suit was 
pending, then, doubtless, the savings bank would have 
been bound by the decree rendered in that action. But 
the savings bank took its assignment of the mortgage in 
controversy froi the investment company long before
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this mechanics' lien foreclosure suit was instituted, and 
as it was not a party to that suit, it is not bound by the 
decree rendered therein; and that decree, in so far as it 
determined that the mechanics' liens were superior to its 
mortgage, was, as to it, a nullity; and that these iechaii
ics' claims were, as a matter of fact and law, liens upon 
the real estate superior to the lien of the savings bank's 
mortgage could not be proved simply and solely by the 
introduction in evidence of the decree pronounced in the 
mechanics' lien foreclosure case. This mechanies' lien 
foreclosure case was not an action in rem in such sense 

that when the district court acquired jurisdiction over 
the property its dispositipn thereof bound all the world.  
It was a quasi in rem action, and the court had jurisdic
tion over the property involved therein; but the lien of 
the savings bank thereon by virtue of its mortgage was 
of such a nature that the court could not divest that 
claim without jurisdiction over the person of the savings 
bank. (Freeman v. Alderson, 119 U. S. 185; Martia v. Dar
lig, 3 Atl. Rep. [Me.] 118; Todd v. Crenter, 36 Neb. 430; 
Connell v. Galligher, 36 Neb. 749; Monroe v. Hanson, 47 
Neb. 300; see the rule stated and the authorities collated 
in 2 Black, Judgments sec. 600; Goodwin v. Cunningham, 
54 Neb. 11, and cases cited therein.) The precise ques
tion under consideration was presented to the supreme 

court of the state of Minnesota in Corser v. Kindred, 42 
N. W. Rep. [Minn.] 297, and the court summed up its 

conclusion in the syllabus as follows: "A decree enforc
ing a mechanic's lien held incompetent to prove the ex
istence of the lien prior to the date of the decree as 
against one holding a mortgage prior to that date who 

was not a party to the action." Because, therefore, the 
finding of the district court that the claims of the me

chanies were liens upon the property in controversy prior 
to the lien of the mortgage of the savings bank is unsup

ported by any competent evidence, its decree must be re
versed and the cause remanded for a new trial.

REVERSED AND REMANDED.
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BUCKSTAFF BROTHERS AIANUFACTURING COMPANY V.  

JACOB SNYDER.  

FILED APRIL 8, 1898. No. 7945.  

1. Fraudulent Conveyances: CHATTEL MORTGAGES. A chattel mort
gage which provides that the mortgagor may "remain in posses
sion of said goods and chattels and sell and dispose of any of the 
stock in trade in the regular course of business," but contains no 
provision that the mortgagor shall pay the proceeds of sales made 
toward the satisfaction of the mortgage debt, is not merely pre
sumptively fraudulent as to creditors of the mortgagor, but is con
clusively so.  

2. - : - . A debtor may make a wvalid oral pledge or mortgage 
of his property to his creditor; but to the validity of such mortgage 
it is essential that there be an immediate delivery of the mort
gaged property to the creditor, and that such delivery be followed 
by an actual and continued change of possession of the property 
pledged or mortgaged.  

3. Replevin. Evidence examined, and held to sustain the action of the 
district court in directing the jury to return a verdict for the de
fendant in error.  

ERROR from the district court of Nance county. Tried 
below before SULLIVAN, J. Affirnned.  

Charles E. Alagoon, 1f. I. Broircr, and Albert &G Reder, for 
plaintiff in error.  

W. F. CritcIfield and I. V. Aloudy, contra.  

RAGAN, C.  

Buckstaff Bros. Manufacturing Company in the dis
trict court of Nance county brought an action of replevin 
against Jacob Snyder.- The trial resulted in a verdict 
and judgment in favor of Snyder, and Buckstaff Bros.  
have filed a petition in error here to review this judg
nent.  

1. Buckstaff Bros. claimed the right to the possession 
of the property by virtue of a chattel mortgage executed 
thereon to them by the owner, one Harris. Snyder
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claimed possession of the property by virtue of an attach

ment levied thereon by him as sheriff in a suit brought 

against Harris by a creditor of his. The mortgage un

der which Buckstaff Bros. claimed was executed on April 

13, 1894, and on the same date tiled in the office of the 

county clerk of said county, and contained this provision: 

"And provided further, that until default by the parties 

of the first part in the payment of any debt hereby se

cured, or of any agreement herein, or until the happening 

of any event hereinafter provided, it shall be lawful for 

the parties of the first part to remain in possession of said 

goods and chattels and to sell and dispose of any of the 

stock in trade in the regular course of business,"-the 

party of the first part mentioned in said mortgage being 

the mortgagor, Harris. It will be 'observed that this 

mortgage provided that the mortgagor might remain in 

possession of the mortgaged property and sell and dis

pose of the mortgaged goods in the regular course of 

business. Such a mortgage is void upon its face as to 

the creditors of the mortgagor. It is not merely pre

suniptively fraudulent as to creditors, but it is conclu

sively so. (Hedman v. Anderson, 6 Neb. 392; Sherwin r.  

Galuqhten, 39 Neb. 238; Paxton v. Smith, 41 Neb. 56.) The 

mortgage under consideration is unlike the ones con

sidered in Turner-Frazer Co. v. Killian, 12 Neb. 580, and 

11ris v. Scott, 22 Neb. 154. The mortgages involved in 

those cases provided that the mortgagor might remain in 

possession of the mortgaged goods, sell the same in the 

usual course of business, and pay the proceeds of the 

sale to the mortgagee until his debt was discharged; 

and it was ruled in those cases that such mortgages, 

though presumptively fraudulent, were not conclusively 

so, and whether fraudulent, was a question of fact to be 

determined from the evidence. Buckstaff Bros. then ac

quired no lien upon the property of Harris by virtue of 

the above-mentioned mortgage as against other creditors 

of Harris.  
2. Buckstaff Bros. also claimed the right to the pos-
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session of the replevied property by virtue of an oral 
mortgage or pledge of the property made by Harris to 
them after the execution of the written mortgage above 
mentioned and before the attachment of the property by 
the sheriff, Snyder. Their claim is that after Harris had 
executed to them the written mortgage, they discovered 
that he was indebted to other parties, and thereupon en
tered into an agreement with him, which resulted in his 
turning over to them actual possession of the goods em
braced in this controversy to secure what he owed them.  
It is not doubted that a debtor, in pursuance of an oral 
agreement, may place his property in the actual pos
session of his creditor to secure the payment of what he 
owes him, and that such a pledge will not only be good 
as between the parties, but good as against other cred
ifors if it is made in good faith, if the pledgor makes an 
immediate delivery of the property to the creditor and 
such immediate delivery is followed by an actual and 
continued change of possession of the property pledged 
or mortgaged. (Compiled Statutes, ch. 32, see. 14.) But 
the district court was of opinion, and we agree with it, 
that the evidence in this case did not show that Harris 
made an oral pledge of the property in controversy to 
Buckstaff Bros. to secure the payment of what he owed 
them; and if the evidence would sustain a finding that 
Harris did make an oral agreement with Buckstaff Bros.  
to deliver to them the possession of his property to se
cure the payment of what he owed them, then the evi
dence in the record will not sustain a finding that he 
made to Buckstaff Bros. an immediate delivery of the 
property orally pledged. The only evidence of an actual 
delivery of the property to Buckstaff Bros. by Harris is 
to the effect that Buckstaff Bros. and Harris orally 
agreed that the latter would remain in possession of the 
goods as the agent of Buckstaff Bros. There was no 
surrender of possession or control of the goods by Harris 
to Buckstaff Bros. There was no delivery, either actual 
or symbolical, of the goods by Harris to Buckstaff Bros.,
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and while Harris remained in possession of the goods 
from April 14, the time it is alleged the oral mortgage 

was made, until the goods were attached in the following 

May, his possession, so far as the world could see, was 

precisely the same as it had been before; in other words, 
within the meaning of said section 14, chapter 32, Com

piled Statutes, there never was a delivery of these goods 

by Harris to Buckstaff Bros.; but if it could be possibly 

inferred from the evidence that Harris did make a de

livery of the goods to Buckstaff Bros. April 14, then that 

delivery was not followed by an actual and continued 

change of possession of the goods. We do not attempt 

to determine just what a debtor and creditor must do in 

order that the debtor may niake a. valid delivery of his 

property to his creditor to secure the payment of a debt; 

but he must do something more than say: "I deliver this 

property to you, and from this time forth I hold it as your 

agent, or such a delivery will not be good as against the 

mortgagor's other creditors." Since the written mortgage 

executed by Harris to Buckstaff Bros. was absolutely 

void upon its face, they acquired no lien on or rights to 

the properly mortgaged as against Harris' other cred

itors; and since Harris (lid not make an immediate de

livery to them of the property which he orally pledged 

to them to secure what lie ow-ed them, Buckstaff Bros.  

acquired no lien upon or interest in the property orally 

pledged. The judgment of the district court is 

AFFIRMED.  

SULLIVAN, J., not sitting.
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KEARNEY COUNTY V. FRANK TAYLOR.  

FILED APRmL 8, 1898. No. 7978.  

1. Fees of County Treasurers: STATUTE: EFFECT ON JUDGMENTS. Chap
ter 52, Session Laws 1893, is retroactive in its nature, in a sense 
special legislation, and will not be so construed as to embrace any 
subject not specifically named therein.  

2. - : - : SETTLEMENT. The legislature by said act legalized 
settlements already made between county treasurers and county 
boards of counties under township organization, in and by which 
said treasurers bad been allowed to retain fees, to which by law 
they were not entitled.  

3. - : - : ACTIONs. Said act took from such a county its right 
to maintain an action against such a treasurer to recover the fees 
and compensation so allowed him.  

4. - : - : EFFECr ON JUDGMENT. But it did not, in express 
terms nor by necessary implication, satisfy or attempt to vacate 
a judgment already obtained by such a county against such treas
urer on such a cause of action.  

ERROR from the district court of Kearney county.  
Tried below before BEALL, J. Reversed.  

Ed L. Adains and J. L. McPheely, for plaintiff in error.  

John M. Stewart and L. W. Hague, contra.  

RAGAN, C.  
In the years 1884 to 1887, both inclusive, Kearnev 

county was under township organization, and during said 
time Frank Taylor was the treasurer of said county.  
During the time Taylor was in office the township treas
urers of the various townships of the county paid over 
to him large sums of money which they had collected as 
taxes from the property holders of their townships.  
Taylor, in making settlements with the county board, as 
required by the statute, credited himself with the same 
commission upon all moneys so paid to him by said town
ship treasurers as if he had himself collected the wines 
from the taxpayers, and the county board, in the settle-
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ments so made, allowed him to retain the fees and com
missions to which he claimed to be entitled by reason of 
these moneys having been paid to him. After Taylor 
had gone out of office the county brought two suits 
against him for the recovery of the money which he had 
retained as his commission on the moneys paid to him.  

by such treasurers. These suits resulted in the county's 
obtaining two judgments against Taylor. He then 
brought one of those judgments to this court for review, 
and the judgment of the district court was affirmed.  

(See Taylor v. Kearney County, 35 Neb. 381.) No appellate 
proceeding seems to have been instituted for the review 

of the other judgment. The two judgments recovered 
by the county against Taylor amounted to something 

like $1,500, and after the affirmance of one of the judg
ments by this court, Taylor paid all of the two judgments 
and costs, except the sum of $790.  

On April 6, 1893, the legislature passed an act entitled 

"An act legalizing the payment and allowance of fees to 

county treasurers in counties under township organiza
tion." (See Session Laws 1893, ch. 52.) The preamble 

of this act recited that, in accordance with an opinion of 

the attorney general, the treasurers of counties under 

township organization had been allowed and paid the 

same fees or commissions on taxes collected by township 

collectors and paid to said treasurers as the law allowed 
to treasurers of counties not under township organiza
tion for taxes collected by them. The act then proceeded 

to legalize and affirm all allowances and payments which 

had been made by the county boards of counties under 

township organization to the treasurers orf such counties 

as their compensation for receiving the tax moneys paid 

to them by the township treasurers of such. counties.  

After the taking effect of this act Taylor brought this 

suit in the district court of Kearney county against that 

county and the sheriff thereof, setting out the foregoing 
facts, and praying that the county might be perpetually 

enjoined from collecting the judgment which the county
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had recovered against him. The district court rendered 
a decree as prayed, which the county has filed a peti
tion in error here to review.  

The theory upon which Taylor's action is based, and 
the theory upon which the decree of tho district court is 
predicated, was and is that the legislature, by the act 
just referred to, forgave the debt which Taylor owed the 
county as evidenced by its judgment against him; in 
other words, by the act under consideration the legis
lature released and discharged the judgment in favor of 
the county. Addressing themselves to this construction 
of the act, counsel for the plaintiff in error vigorously 
assail its constitutionality. For the purposes of this 
case only we shall assume, without deciding, that this 
act of 1893 is not in violation of any provision of the 
constitution of this state. But the act is retroactivb in 
its nature. It is in a sense special legislation, and it 
purports to legalize the retention and appropriation to 
their own use, by county treasurers of counties under 
township organization, public moneys to which by the 
laws of the state they were not entitled. This act then 
should be strictly construed, or at least it should not be 
held to embrace any subject not specifically named 
therein. The object of this act, as shown by its title and.  
preamble, was to take away from counties under town
ship organization any cause of action which they might 
have against persons who had been treasurers of their 
counties for moneys which they had been allowed by 
their county boards to retain as commissions on moneys 
paid to them by the township treasurers of such counties.  
Conceding, without deciding, that the taking away of 
such a cause of action from counties under township or
ganization is a legislative function, it by no means fol
lows that by the act under consideration the legislature 
intended to satisfy and discharge a judgment which such 
a county had obtained against one who had been its 
treasurer for the illegal fees so retained by him. The act 
does legalize and confirm settlements already made be-
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tween county treasurers and county boards of counties 
under township organization, in and by which such treas
urers had been allowed to retain fees to which by law they 
were not entitled. The act does take away from such 
counties the right to maintain an action against such 
treasurers to recover the fees and compensation so al
lowed them; but it does not, in express terms nor by nec
essary implication, satisfy and discharge or attempt to 
vacate judgments already obtained by such counties 
against such treasurers on such causes of action. Tay
lor's petition filed in the district court does not state a 
cause of action. The decree of the district court is re
versed and the proceeding dismissed.  

REVERSED AND DISMISSED.  

SVENNING HAGELUND V. HUGH MURPHY ET AL.  

FILED APRIL 8, 1898. No. 7834.  

1. Malicious Prosecution: EvIDENCE. To sustain a judgment for 
malicious prosecution the plaintiff must show by a preponderance 
of the evidence that the prosecution which the defendant caused 
to be brought against him has been determined; that the defend
ant had no reasonable or probable cause for believing the plaintiff 
guilty of the offense for which he caused him to be prosecuted; and 
that in instituting and carrying on the prosecution the defendant 
was actuated by malice.  

2. -- : VEIMICT FOR DEFENDANT. Evidence examined, and held to 

sustain the action of the district court in taking the case from the 
jury and in dismissing the plaintiff's action.  

ERRoR from the district court of Douglas county.  
Tried below before HOPEWELL, J. Affirmed.  

Connell d Ives, for plaintiff in error.  

Frank T. Ransom and William F. Gurley, contra.  

RAGAN, C.  
Svenning Hagelund sued Hugh Murphy and Charles 

Fanning in the district court of Douglas county for dam
39
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ages for malicious prosecution. At the close of the evi
dence the jury, in obedience to an instruction of the dis
trict court, returned a verdict in favor of Murphy and 
Fanning, upon which the court entered a judgment dis
missing Hagelund's action. To review this judgment he 
has filed here a petition in error.  

The uncontradicted evidence on the trial showed that 
Murphy and Fanning filed a complaint against Hage
lund before the police judge of the city of Omaha, in 
which they charged him and others with takIng up and 
removing from a street in said city, in violation of the 
ordinances thereof, certain wooden blocks then and there 
forming and being a part of the pavement of such street; 
that Hagelund was arrested and tried on this charge and 
by the police court acquitted. To sustain a judgment for 
malicious prosecution the plaintiff must show by a pre
ponderance of the evidence that the prosecution which 
the defendant caused to be brought against him has been 
determined; that the defendant had no reasonable or 
probable cause for believing the plaintiff guilty of the 
offense for which he caused him to be prosecuted, and 
that in instituting and carrying on the prosecution the 
defendant was actuated by malice. (Dreyf[us v. Aul, 29 
Neb. 191; Peterson v. Reisdorpit, 49 Neb. 529; Ross v. Lang
worthy, 13 Neb. 492; Rider v. Murphy, 47 Neb. 57; Fry r.  
Kaeusner, 48 Neb. 133, and cases there citcd.) At the close 
of the evidence it appeared beyond dispute that the prose
cution which Murphy and Fanning had instituted against 
Hagelund had been determined prior to the bringing of 
this suit; and the evidence not only shows, without con
tradiction, that when Fanning and Murphy instituted 
the prosecution against Hagelund, they had reasonable 
and probable cause to believe him guilty of the offense 
for which they caused him to be prosecuted, but that they 
had actual personal knowledge that he was guilty of the 
offense with which they charged him. One of the three 
essential things then necessary to sustain a verdict in 
this case was wanting; namely, that Murphy and Fan-
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ning had no probable or reasonable grounds fUr believing 

Hagelund guilty of the offense for which they caused him 

to be prosecuted. There was nothing to submit to the 

jury. The judgment of the district court is right and is 

AFFIRMED.  

GRETNA STATE BANK V. JOHN GRABOW.  

FILED APRIL 8, 1898. No. 8004.  

Action on Subscription for Stock: VERDICT FOR DEFENDANT. The ree

ord presents no question of law. Evidence examined, and held to 

sustain the finding of the district court.  

ERROR from the district court of Sarpy county. Tried 

below before BLAIR, J. Affirmned.  

Gregory, Day & Day, for plaintiff in error.  

James Htassett, contra.  

RAGAN, C.  

In the district court of Douglas county the Gretna 

State Bank sued John Grabow on a contract of subscrip

tion made by him for a certain amount of its capital 

stock. The trial resulted in a verdict and judgment in 

favor of Grabow, and the bank has filed here a petition 

in error to review that judgment.  
Grabow admitted having subscribed for $500 of the 

capital stock of the bank, but interposed as a defense to 

the action that one A. U. Hancock was the promoter of 

the bank, a corporation, and procured the subscriptions 

to its stock and that to induce him, Grabow, to become 

a subscriber represented to him that one Hans Peters 

had also agreed to become a subscriber for the stock of 

the bank; that he, Grabow, believed said representation 

of Hancock to be true, and in reliance thereupon signed
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the subscription; that the representation made by Han
cock was false, and that within a day after signing said 
subscription he, Orabow, ascertained that it was false 
and. notified Hancock that he would not be bound by 
the contract of subscription and re(uested him to erase 
his name from the list, which Hancock then and there 
agreed to do. Whether the signature of Grabow to this 
stock subscription was procured by the false representa
tion of Hancock was the only question litigated on the 
trial. It was fairly submitted to the jury by the instruc
tions of the court, and the jury found, in effect, that Gra
bow's signature to the stock subscription was procured 
by the. false representation of Hancock. The evidence 
sustains this finding.  

Complaints are made of the action of the district court 
in the admission of certain testimony and also in giving 
certain instructions. We have cai-efully examined all 
these complaints and have reached the conclusion that 
there is no error in the record which calls for a reversal.  
The judgment of the district court is 

AFFIR1ED.  

CHARLES JOHANSEN V. HOME FIRE INSURANCE COMPANY.  

FILED APRIL 8, 1898. No. 7930.  

1. Insurance: CLASSIFICATION OF PROPERTY: VALIDITY OF POLIcY. A 
fire insurance policy which classifies the property insured and 
limits the amount of insurance on each class is divisible, and may 
be valid as to one class and void as to another.  

2. - : - : ICUMBRANCEs. A fire insurance policy covering real 
estate provided that the policy should become void if the property 
should be sold, transferred, or incumbered. When the policy was 
issued the land was incumbered by a mortgage to the amount of 
$2,500. Another tract belonging to the insured was incumbered to 
the amount of $1,300. Five hundred dollars of these debts was a 
common charge on both tracts. After the policy was written, and 
before the fire resulting in the suit, the insured took up all the 
mortgages and executed In their stead a mortgage on both tracts 
to secure $3,500, being the old debts with accrued interest. Held,
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that the fact that the Incumbrance on the insured property had 
been substantially changed and increased in amount rendered the 
policy void, and that the court could not speculate on the relative 
values of the two tracts or the probable manner of enforcement 
of the mortgages to ascertain if the risk had been increasd.  

3. - : PAYMENT OF LIEN. An insured who incumbers his 
personal property by chattel mortgage after it has been insured, 
and contrary to the provisions of the policy, may nevertheless re
cover therefor if the mortgage be discharged before the loss occurs.  

4. - : - : INCUIMERANCES: INSTRUCTIONS. Evidence tended to 

show that there had been an agreement at the time a chattel mort
gage was made, that, upon the making of a certain payment, the 

property afterwards burned should be released from the lien of 

the mortgage, and that such payment had been made, and a re

lease of the property expressed by parol. Held, That it was error 

to direct the jury to find for the insurance company as to such 

property because of a provision in the policy rendering It void if 

the property became incumbered.  

ERnoR from the district court of Washington county.  
Tried below before HOPEWELL, BLAIR, and KEYSOR, JJ.  
Reversed.  

W. S. Cook and Frick & Dolezal, for plaintiff in error.  

Byron G. Burbank and Jacob Fawcett, contra.  

IRVINE, C.  

This was an action on a policy of fire insurance. nam

ing a single premium, but classifying the property in

sured and limiting the insurance to a stated amount on 

each class. Among the items of insurance were $350 on 

a barn, $500 on horses, mules, and colts, $100 on harness, 
wagons, etc., and $150 on grain. The barn was totally 

destroyed by fire, and eight horses, a quantity of harness, 
and a quantity of grain were also destroyed. The de
fenses relied on relate to the existence of incumbrances 

on the insured property. At the close of the evidence 
the court, at the request of the defendant, instructed the 

jury to reture a verdict for $100 and interest. The record 
does not distinctly disclose on what ground this instruc
lion was based, but it is assumed in argument that the

VOL. 54] JANUARY TERM, 1898. 549



350 NEBRASKA REPORTS. [VoL. 54 

Johansen v. Home Fire Ins Co.  

court limited the recovery to the grain, holding that the 
inaking of incumbrances on the real estate, the horses 
aind the harness preelude a recovery for their loss. As 
there was no pleading or evid nce which assailed the in
surance upon) the grain we feel justified in reading into 
the reccrd suificient to warrant this assumption of coun
sel.  

A policy such as the one here involved is divisible in its 
nature, an( may give rise to a liability as to one class of 

property insured, although it be invalid as to another 
class. (Rtac ]int. Co. r. Schreck, 27 Ncb. 527; German [nS.  

('o. v. Fatirbank, 32 Neb. 750; Phcnir in. Co. r. Grimes, 33 
Neb. 340.) Thci efore the (lefenses set up with regard to 
the incumbrances upon the real est ate and those upon the 

personalty must be cousidered separately.  
When the policy was writ ten the land was incumbered 

by two mortgages, one for $2,000, and the other for $500.  
The land upon which the insured propertY was situated 
consisted of 100 acres and was the homestead of the 
plaintiff. Half a mile away and in another county was a 
tract of 80 acres owned by the insur ed]. On this there was 
a mortgage of $800, and the $500 mortgage referred to 
also extended to this tract. The appl'cation for insur
ance, sigoned by the insured, stat(d that the property wa
unincumlllbered, but there is evidence ten ling to show that 
the incunbrances were truly stated to the agent befor 
the policy was written and that he filled out the applica
tion contrary to the facts statel to him. Were this the 
only question this issue of fact should have b-en submii
ted to the jury. But, after the policy was issued and be
fore the fire, all these nortgages were released and a new 
miortgage made on both tracts for $3,50). The l-fendant 
did not consent to this incumbrance and knew nothing 
t hereof until after the fire. The proof tends to show that 
the new mortgage was merely to take the place of the 
three old ones, and that the increase of $200 in the 
aimount over ti e a-gregate of the three former mortgages 
was to cover accrued interest. Many cases hold that a
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condition that the insured premises shall not become in

cumbeied is not broken by the making of a new mortgage 

solely in renewal of one existing at the time the policy 

was written; but this transaction was not simply a re

newal. The tract on which the insured building stood 

was, at the time the policy was issued, incumbered for 

$2,500. By taking up the former mortgages and making 

a blanket niortgage on both tracts, the incuinbrance on 

the one in question was increased to $3,500. But, argues 

the plaintiff, $2,000 of the old incumbrance was upon this 

tract alone and it is now distributed over both. More

over the tract in question is a homestead and in the 

event of foreclosure the plaintiff could require the other 

tract to be first sold. Therefore, it is said, the real bur

den upon this laud is not greater than before, and the 

risk was not increased. Some cases, notably RMsclt v.  

Cedar Rapids IAs. Co., 71 Ja. 69; 32 N. W. Rep. 95, an

nounce that a change made in incuimbrances existing 

when the policy was issued does not violate the condi

tion subsequent against incumbrances unless the risk 

be increased, and that whether there has been such an 

increase in the risk is a question of fact to be subniitted 

to the jury. The case cited was where a portion of the 

land had been sold after the policy was issued and at the 

same time a portion of the mortgage debt had been paid 

and the remaining land subjected to a new mortgage for 

the unpaid portion of the debt. On the second hearing 

in the supreme court it was held that because the portion 

of the debt remaining unpaid was greater than that of 

the land retained the risk had been increased and that 

there could be no recovery. Other cases of a similar na

ture presented issues determinative of the extent of the 

risk on some equally exact basis as in the case cited. No

where have we found a case holding that, where there 

had been a substantial change in character of the incum

brance by which it had been increased, the case shoulL 

go to the jury for that body to exercise its judgment as 

to the decree of moral hazard involved. To apply such a
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rule here would introduce into the calculation questions 
as to the values and relative values of the different 
tracts at the time the policy was issued, at the time the 
incumbrances were changed, and perhaps at the time of 
the fire. It would involve a determination of the ques
tion whether the larger tract was of such a character 
that, if the court on a foreclosure should marshal it to 
protect the homestead it would be capable of sale in par
cels. It would in a word substitute the opinion of a 
jury after the fire as to what was fair dealing between 
the parties for the contract they made for themselves.  
The fact remains incontestable that the incumbrance on 
the insured property was increased by $1,000, contrary 
to the tenis of the policy. This is as far as the courts can 
go. They cannot, after finding that the policy has been 
so violated, speculate on the possibilities, or the proba
bilities, of an ultimate enforcement of the incumbrance.  
It was the existence of the incumbrance which was con
tracted against, not the probability of its enforcement 
against this land.  

With regard to the personal property it appears with
out dispute that while the policy was in force, and before 
the fire, the plaintiff executed a chattel mortgage cover
ing the horses and harness, together with other property, 
to secure notes of $1,000, $300, and $300. This was an ap
parent lien on the property at the time of the fire. There 
was, however, evidence tending to show that when this 
mortgage was made it was agreed between the parties 
thereto that upon payment of $500 the horses and har
ness should be released. The whole of the $1,000 note 
was paid before the fire, and plaintiff testifies that he 
thereupon reminded the mortgagee of the agreement and 
requested a release of the horses and harness and that 
the mortgagee then made a verbal release. It is contended 
that the testimony was not sufficient in this regard to 
warrant the submission of this issue to the jury, but plain
tiff's testimony is positive and consistent in its different 
parts and is corroborated by the mortgagee. The record
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of a chattel mortgage is for the protection of creditors 
and purchasers. Without a record and without a writing 
a mortgage of chattels may, in general, be valid between 
the parties. A parol release is equally valid, although 
not evidenced of record in any manner. The evidence 
referred to would, if believed, have led to a finding that, 
so far as the insured chattels were concerned, the mort
gage had been satisfied before the fire. In such case the 
policy would regain its force notwithstanding the agree
ment not to incumber. (State Ins. Co. v. Schreck, 27 Neb.  
527; Omaha Fire Ins. Co. v. Dierks, 43 Neb. 473.) 

The instruction of.the district court was right so far 
as recovery was sought for the loss on the real estate, but 
was erroneous with regard to the horses and harness.  
For that reason the judgment must be reversed and the 
cause remanded.  

REVERSED AND REMANDED.  

SOPHIA L. BENNETT, ADMINISTRATRIX, V. APSLEY 

RUBBER COMPANY.  

FILED APRIL 8, 1898. No. 7783.  

Sales: RESCISSION: FRAUD: EVIDENCE. In an action to rescind a sale of 
goods for fraud practiced by the purchaser, where reliance was 
placed on reports of a commercial agency, evidence reviewed and 
held insufficient to show any false representations or any fraud.  

ERROR from the district court of Douglas county.  
Tried below before BLAIR, J. Reersed.  

Cow in & McIfugh, W. W. Morsman, and Montgomery & 
Hall, for plaintiff in error.  

Hall, McCulloch & Clarkson, contra.  

IRVINE, C.  

This was an action in replevin, whereby the Apsley 
Rubber Company sought the recovery of certain goods
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from George A. Bennett, sheriff of Douglas county, who 
had seized them under writs of execution against the 
Omaha Rubber Company. The Omaha Rubber Company 
had bought the goods from the plaintiff, and the ground 
of rescission was that the sale had been procured by 
fraud. The plaintiff had a verdict.  

The verdict receives no support whatever in the evi
dence. While the goods were received by the Omaha 
company a very short time before its failure, they had 
been purchased several months before, and there is no 
evidence tending to show that the purchaser then knew 
itself to be insolvent, or that it was so, or that it contem
plated insolvency. The only witnesses by whom it was 
sought to show any false representations by the pur
chaser communicated to the plaintiff were the salesman 
who made the sale and Mr. Apsley, the president of plain
tiff. The salesman said that an officer of the Omaha com
pany told him they had recently had a fire and had se
cured a good adjustment of the insurance. It was not 
shown that this statement was false, or that it was in any 
way relied on in making the sale. The salesman further 
testified that no further statement was made to him and 
that he made no inquiries; that, as usual, lie left the mat
ter of credit to be determined by others when the order 
reached his house. Mr. Apsley testified that he asked for 
a report from 1. G. Dun & Co. and that in extending 
credit he relied entirely on that report. It is not 
shown what was contained in the report so by him re
ceived and relied upon. An effort was made to show that 
the Omaha company had made certain statements to Dun 
& Co. Only one of these was admitted in evidence, and 
.there was no proof justifying the admission of any other.  
The statement admitted was in the form of a report made 
to the Omaha office of Dun & Co. by one of its reporters, 
and was as follows: "December 22, 1892. J. Hurd 
Thompson, secretary, says the year has been a prosperous 
one in both wholesale and retail departments. The vol
ume of trade for the year will be larger than that of any
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preceding winter months, and profits will be. correspond

ingly satisfactory. A year ago they owed nothing at 

bank, for the reason that the adjustment of their fire loss 

and subsequent sales brought in cash to take up their 

indebtedness. They have a line of $15,000 and upwards 

at bank, and are within two or three thousaid dollars of 

the limit. Their standing is not questioned, however.  

and it is expected that their annual statement will show 

a very positive growth in resources. Previous estimates 

of net worth are maintained." Tlie reporter te.tified that 

this statement down to "they have a line of $15,000 and 

upwards at bank" was made by Thompson, that Tliomp

son probably told him the extent of their bank credit, but 

that he verified it by inquiry at the bank. The rest of the 

statement was his own conclusion drawn from other 

.sources. Tliere is not a syllable tending to show that any 

of this statement was false,-certainly not that any state

ment of fact was false,-although it is perhaps infer

able from the fact of the failure that some of the prog

nostications of the commercial agency, for which the 

Omaha company was not responsible, were not realized.  

Moreover, there is no evidence to show that this state

iiient was communicated to the plaintiff.  

It is said that for a long time before the failure the 

()imalia company had been owing the Goodyear India 

Hubber Glove Manufacturing Company, one of the exe

Cution creditors, a large amount, and that this fact was 

not made known to the plaintiff, nor was it stated in any 

report made to Dun & Co. But there is nothing to show 

that any inquiry was made either by plaintiff or by Dun & 

('o. with reference to any inlebtedness. The report in 

evidence refers to the existing indebtedness to the bank 

-lone, and that information did not come from the debtor.  

The foregoing substantially covers the whole case as 

.it went to the jury, and it will be seen that there was not 

a scintilla of evidence whereon to found a verdict for the 

plaintiff.  
REVERSED AND REMANDED.
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Barr v. Little.  

WILLIAM BARR V. FRANK W. LrrTLE.  

FILED APRIL 8, 1898. No. 7968.  

Vendor and Vendee: CoNSnUcTIoN OF CONTRACT: RESCISSION. A pro
vision in a contract for the sale and exchange of lands, set out 
in full in the opinion, construed to be a personal covenant and not 
a condition, and so not entitling the vendee to rescind on account 
of its breach.  

ERROR from the district court of Lancaster county.  
Tried below before HALL, J. Reversed.  

G. M1. Lam bertson and F. M1. Hall, for plaintiff in error.  

William G. Clark, contra.  

IRVINE, C.  

This action was brought by Little against Barr for the 
purpose of enforcing the rescission of a contract whereby 
Barr had agreed to convey to Little certain property in 
Lincoln, and to require the reconveyance by Barr to Lit 
tle of land conveyed, and the repayment of money paid in 
part consideration. To Barr's answer Little interposed 
a general demurrer, which was sustained, and Barr elect
ing to stand on his answer, a decree was entered in favor 
of Little. Barr brings the case here by petition in error.  

By a familiar rule of pleading the demurrer to the an
swer searches the whole record, and judgment thereon 
should go against that party whose pleading was first 
defective in substance. (Bennett v. Hargus, 1 Neb. 419; 
Hower v. Aultman, 27 Neb. 251; Oakley v. Valley County, 40 
Neb. 900; City of Hastings v. Foxworthy, 45 Neb. 676; Hair
thorne v. State, 45 Neb. 871.) The sufficiency of the peti
tion is the first question thus presented.  

The petition alleges that Barr was the owner of Jot 5, in 
block 58, in the city of Lincoln, said lot having a three
story brick building thereon. One Lamaster was the 
owner of an adjoining lot, having a similar building
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thereon. There existed between Barr and Lamaster a 
contract whereby the two buildings were erected with 
a common central hallway for the use of occupants of 
both buildings, and whereby a single heating apparatus 
was made to do service for both. Such contract greatly 
enhanced the value of Barr's property. Its benefits ran 
with the land. February 18, 1893, the plaintiff and de
fendant entered into a contract in writing whereby Barr 
sold this property to Little at an agreed price of $20,700; 
$1,000 then paid, $19,700 to be paid on or before April 1, 
1893, and, as the remainder of the price, Little agreed to 
convey to Barr a number of lots in Sabin Hill, in Lan
caster county. The petition then alleges in detail, by 
averments in its body and by transcripts attached as ex
hibits, certain legal proceedings then in progress between 
Barr and Lamaster. These proceedings are evidently 
those reviewed by this court in the case of Barr v. La
master, 48 Neb. 114. The petition pleads the course of 
these proceedings as far as the decree in the district court.  
For the sake of brevity we refer to the opinion in the case 
cited for a detailed statement thereof. Suffice it here to 
say that the suit was brought by Barr to terminate the 
contract between him and Lamaster. Lamaster by cross
petition sought the same result, but by different means.  
Barr dismissed his petition and the case was tried June 
20, 1893, on Lamaster's cross-petition. July 1, 1893 a de
cree was rendered in effect terminating the contract and 
ordering a sort of involuntary party wall to be erected 
under direction of the court. Little alleges that he was 
ignorant of these proceedings when he contracted to buy 
the Barr property, but having learned thereof, he pro
cured his contract to be modified June 29, 1893, by the 
following instrument: 

"William Barr, Esq., City: I will deed you the property 
in Sabin Hill Addition mentioned in our agreement, and 
will on September 1, 1893, pay you in cash $3,500, if you 
will at that time deed to me lot 5, block 58, Lincoln (with 
the three-story brick building thereon, which I under-
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stand is located wholly on said lot 5), free and clear of in
cumbrance, taking back from me a first mortgage for 
$15,700, due in three years, at seven per cent interest,.  
provided your suit against Lainaster is dismissed, the de
cree therein vacated, and Lamaster's cross-bill is dis
missed.  

"Yours truly, F. W. LITTLE.  
"I accept above proposition and have received deed to 

Sabin Hill property thereunder, and I guaranty the dis
missal, without decree, of Lamaster's cross-petition and 
of my suit against him. WM. BAnu." 

The plaintiff alleges that he paid $500 more on the pur
chase price, and at the date of the latter agreement, con
veyed to Barr the Sabin Hill property. Barr did not pro

-cure the dismissal of the Lamaster case, but, on the 
contrary, it at once went to decree, and thereby the bene
fits of the hallway and heating contract were lost.  
Neither fraud nor mistake is alleged. If Little is entitled 
to a reseission, it is solely because Barr failed on his part 
to perform, and the failure, if there was one, was in not 
procuring the dismissal of the Lamaster suit. Taking the 
two agreements together, it appears that Barr was not 
obligated to convey except on Little's paying $3,500 and 
giving a mortgage for the remainder on September 1, 
1893, or at such time and on such terms thereafter as a 
court of equity would regard proper. Little does not 
plead % tender or a willingness to perform, so he cannot 
rescin4 unless Barr's breach of the contract had rendered 
it unnecessary for him to proceed. It follows that the 
cruciAl question is whether the termination of the La
master litigation was a condition on which the perform
ance.of the contract depended, or whether, on the other 
hand, it was a collateral promise, affording a remedy in 
damages only. Two facts tend somewhat to characterize 
the stipulation in that behalf as a condition. The first of 
these is the use by Little in his proposition of June 29 
of the word "provided" in introducing that subject; the 
other is the requirement that the Barr property shioud be
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conveyed "free and clear of incumbrance." The force of 

the word "provided" is limited by the other terms of the 

proposition and by the form of Barr's acceptance. While 

the pending suit could hardly be called in itself an incum

brance, it threatened to charge the property with a party 

wall, which is, in a broad sense, an incumbrance. But 

this covenant against incumbrances could not have ro

ferred to such aii incumbrance as the party wall. The 

very ground of plaintiff's case is that the Lamaster 
case threatened the continuance of the contract for re

ciprocal easements. Little did not expect or desire that 

the property should be conveyed free or clear of thes
easements, yet they were incumbrances of the same char

acter as the party wall. All other circumstances poini 

to a personal promise and not a condition. Any inference 
from the words used in Little's proposition is rebutted by 
the fact that Barr's acceptance was not in those terms.  
He, in accepting, merely "guarantied"-i. e., warranted--
the dismissal of the case. If the word "provided," in 
the sense of a condition, had been an essential of the 
proposal, then the proposal was not accepted, but mit 

with a counter proposal substituting a warranty. But, 
going behind the strict meaning of the words employe(].  

we reach the same conclusion from .a construction of the 

whole contract in the light of the circumstances. The 

Lamaster case had been tried some days before the agree

ment of June 29 was made. It was then under advise

ment and a decree might be any day rendered. The time 

when there could be any great probability of an amicable 

adjustment was past. The parties actually contemplated 

that such an adjustment would not be reached, at least 

before a decision, because Little's proposal' was that the 

decree should be vacated. This was something which 

must take place in the future. Little at once conveyed 

the Sabin Hill property to Barr. If the dismissal of the 

Lamaster case was a condition precedent to the ex

change, he would not have done so. If it was a condition 

subsequent, it would have appeared in the contract or in
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the deed. This contemporaneous practical constructioti 
placed upon the contract by the parties themselves is of 
the utmost significance. Barr had already dismised 
his petition. Little knew that a decree would probablY 
be rendered on the cross-petition. He knew that in that 
case the only way of procuring a vacation of such decree, 
except by Laiaster's consent, would be through appel
late proceedings, and that such proceedings would re
quire time extending long beyond that fixed for eonplet
ing the transfers and making the final payment. We 
think it quite evident that the parties contemplated a 
ionsummation of the contract on the terms stated, re

gardless of the result of the Lamaster case, and that Lit
tle relied on Barr's promise, equivalent to one that he 
should do all things possible to dispose of the case with
out affirmative decree, and to answer in damages if he 
should fail.  

REVERSED AND REMANDED.  

JOHN DERN ET AL. V. WILLIAM H. KELLOGG ET AL.  

FILED APRIL 8, 1898. NO. 7948.  

1. Violation of Erroneous Instruction: REVIEw. A verdict rendered 
in plain disregard of instructions is contrary to law; but the judgment will not for that reason be reversed when the instructions 
were erroneous and the verdict the only one which could properly be returned under the evidence.  

2. Liability of Bank for Failure to Collect Draft. A merchant at H., in this state, being indebted to K. & Co., in Chicago, the latter made a draft upon him and sent it to a bank at H. without other instruc
tions than to'collect and remit. The bank received the draft February 19, presented it and obtained an oral acceptance and a prom
ise that it would be paid in a few days. At maturity the merchant 
requested the bank to hold it and repeated his promise to pay in a few days. The same thing occurred later. The bank held the draft without communicating with the drawers until March 5, when at the merchant's request it wrote the drawers asking an 
extension of thirty days. March 7, and before an answer was re
ceived, it took a conveyance of all of the merchant's property in
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satisfaction of-a debt to itself and with an agreement to pay debts 

to strangers to a large amount, but not including that to K. & Co.  

It then returned the drafts, which could not be collected. Held, 

That it had not performed its duties in good faith and was liable 

to K. & Co.  

3. - : CUSToM ATN1D USAGE. A custom of banks at H., unknown to 

K. & Co., to so treat collections was no protection. A custom to 

be availed of must be lawful and reasonable.  

4. - : EVIDENCE. In such a case it is not necessary for the plaintiff 

to prove with certainty that but for the misconduct of the col

lecting agent payment would have been obtained. A prima facie 

case is established by showing that such, with reasonable proba

bility, would have been the result.  

5. -: -. The fact that all the time the bank held the draft 

the merchant continued to conduct his business and had property 

subject to execution to the value of many times the debt is suf

ficient to charge the bank, prima facie, with the amount of the 

draft.  

ERROR from the district court of Douglas county.  

Tried below before FERGUSON, J. Afirmed.  

E. F. Gray and D. B. Carey, for plaintiffs in error: 

Under the evidence the bank is not liable. (Freeman v.  

Citizens Nat. Bank, 42 N. W. Rep. [Ia.] 632; 1 Daniel, 

Negotiable Instruments sees. 496, 497; 2 Randolph, Com

mercial Paper secs. 603, 604; Farmers Bank & Trust Co.  

v. Newland, 31 S. W. Rep. [Ky.] 38; Sahlien v. Bank of 

Lonoke, 16 S. W. Rep. [Tenn.] 373; Orouse v. First Nat.  

Bank, 33 N. E. Rep. [N. Y.] 301; Bank of Washington v.  

Triplett, 1 Pet. [U. S.] 25.) 

Rich & Sears, contra.  

IRVINE, C.  

The defendants in error were partners doing business 

in Chicago under the name of Charles P. Kellogg & Co.  

The plaintiffs in error were partners doing business as 

bankers in Hooper, in this state, under the name of the 

State Bank of Hooper, and will hereafter be called the 

bank. H. H. Looschen was a merchant in Hooper, who 

40 -
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in February, 1891, was indebted to Kellogg & Co. in the 
sum of $704.50. February 17, 1891, Kellogg & Co. drew 
two drafts to their own order on Looschen, one for $352, 
payable three days after sight, the other for $352.50, pay
able ten days after sight, and after indorsing them to the 
bank, transmitted them to the bank with instructions to 
collect and remit. This action was brought by Kellogg 
& Co. against the bank to recover the amount of tlht 
drafts, and is based on the alleged negligence of the bank, 
preventing their collection. Plaintiffs recovered judg
ment for the amount of one of the drafts, and the bank 
brings the case here for review.  

The drafts were received by the bank February 19, and 
were that day presented and by Looschen orally ac
cepted, he promising to call and pay them in a few days.  
When the first draft matured Looschen called at the bank 
and asked that it be held, promising again to pay in a 
few days. When the second draft matured the same 
thing occurred. The bank held the drafts, without noti
fying plaintiffs, until March 5, when Looschen again 
called and requested the bank to write the plaintiffs ask
ing an extension of thirty or sixty days. This was done.  
During this whole period Looschen was indebted to the 
bank about $12,000 on notes and about $3,000 on over
drafts. March 7 he conveyed all of his prop!erty to the 
bank in satisfaction of this debt, the bank also agreeing 
to pay certain other debts, not including that to plain
tiffs, and amounting to about $5,500, according to a com
position agreement Looschen had made with such other 
creditors, at the rate of 75 cents on the dollar. The same 
day the bank returned the drafts to plaintiffs, together 
with the letter with which they had been transmitted, 
indorsing across the letter, "Mr. Looschen has sold out 
his business." After the conveyance to the bank it was 
impossible for the plaintiffs to collect anything. In ad
dition to the foregoing facts it should be stated that there 
was evidence tending to show that in this method of 
handling the drafts the bank followed a custom in vogue
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by it and the only other bank at Hooper. There was 
nothing to show that the plaintiffs knew of this custom.  
Further, the evidence tends to show that prior to March 

7 the bank considered Looschen solvent, and the con
veyance seems to have been made at the suggestion of 
Lo6schen and not upon any pressure brought by the bank.  

The court instructed the jury that the drafts being only 

a means resorted to by plaintiffs to collect the debt, and 
there being no other parties in interest, the bank was not 

required to observe the demands of the law merchant 

with regard to presentment and notice of dishonor of 

commercial paper, but that it was merely a .collecting 
agent and bound only to reasonable diligence. So far 

the charge was undoubtedly correct. But the court also 

charged that if the bauk pursued the custom prevailing 
at all the banks in Hooper, it was not liable, although the 

plaintiffs were ignorant of that custom. In other instrue
tions the facts were rehearsed substantially as they have 

been stated here, and the jury was told that if the facts 

were so found there could be no recovery. Also the jury 
was charged that if it found for the plaintiffs it must find 

for the amount of both drafts. All these instructions 
were evidently disregarded by the jury. Those relating 
to the right to recover were palpably erroneous. A ver
lict rendered in plain disregard of the instructions is con

trary to law, and will ordinarily be set aside, whether the 

instructions be good or bad. (Aultman v. Rcains, 9 Neb.  

487; Omaha d& R. V. R. Co. v. Hall, 33 Neb. 229; Standiforyl 
r. Green, 54 Neb. 10.) 

In this case, however, there should not be a reversal.  
because the error was in no sense prejudicial to the plain.  
tiffs in error. The only verdict which could properly have 
been rendered under the evidence was one in favor of the 

plaintiffs below. It would be.a disgrace to the law if the 

plaintiffs could not recover on the admitted facts of the 
ease. True, the holding of the drafts for a reasonable 
time, at the request of the acceptor, might often not be 
negligent, and might even be the part of prudence; and
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we by no means intend to hold that a bank holding paper 
for collection merely, may not, as a general rule, obtain 
a preference for a debt owing to itself. Neither the hold
ing of the drafts nor the securing of a preference for its 
claim would necessarily charge the bank with liability.  
But the combination of the two facts, under the circum
stances here proved, leaves but one inference to be drawn, 
and it is an act of charity to call that inference one of 
negligence. A harsher term might be more appropriate.  
Looschen was in the possession of property of great 
value, his own and subject to execution. He was con
ducting a mercantile business. He owed the bank more 
than $15,000. The bank held the drafts from February 
19 until March 7, relying solely on an indefinite promise 
by Looschen to "come in and pay in a few days." The 
bank did not communicate with the plaintiffs in any way 
until March 5, and then only to ask a considerable exten
sion. March 7, and before an answer was or could be re
ceived, it appropriated the whole of Looschen's property 
to itself, not only in satisfaction of its own debt, but as
suming at the same time the payment of a large amount 
of other indebtedness, in favor of men to whom it owed 
no duty, and in disregard of the plaintiffs, to whom it was 
bound for the exercise of good faith and reasonable dili
gence in their protection. Having taken the property 
and so made it impossible to collect the drafts, it returned 
them, coolly stating that Looschen had sold out his busi
ness, but not even then disclosing its own interest or 
share in the transaction.  

The cases cited by the defendants in support of the 
bank's conduct are not in point, and if they were we could 
not regard them as precedents worthy to be followed.  
Courts are not organized to lend their sanction to such 
transactions. The bank's conduct was not merely negli
gent. It was characterized by the utmost bad faith.  
Freeman r. Citizens Nat. Hunk, 42 N. W. Rep. [Ia.] 632, 
was a case where drafts had been frequently drawn. It 
seems that some had been returned, and the drawers in-
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structed the bank, "Do not return any more drafts. * 

Wire us and await reply." The bank promptly wired 

the drawers of the dishonor of the drafts in question.  

The drawers answered by mail. In the meantime the 

bank had received information which led it to issue an 

attachment for a debt owing to itself. It at once wired 

that fact to the drawers, and on instructions to that effect 

handed the drafts to its attorney. Other attachments 

had been levied which absorbed the assets. Here the 

bank strictly followed special instructions, and informed 

the drawers promptly of the facts. It was of course held 

not liable. Most of the cases cited are adduced in support 

of the proposition that plaintiffs were bound by the cus

tom of the Hooper banks in such matters, although not 

aware of such custom. This upon the theory that, the 

collection having been sent without special instructions, 

the customer is presumed to have intended that the bank 

should pursue its usual course. Such cases are Farnw'rs 

Bank & Trust Co. v. Newland, 31 S. W. Rep. [Ky.] 38; 

Sahlien v. Bank of Lonoke, 16 S. W. Rep. [Tenn.] 373. But 

all such cases state or clearly imply that the custom must 

be both lawful and reasonable. In Crotuse v. First Nat.  

Bank, 33 N. E. Rep. [N. Y.] 301, the customer had been 

promptly informed of the bank's acts and had ratifieI 

them. In sending the collection plaintiffs did not assent 

by implication to a custom that the bank should be negli

gent or that it should practice a fraud upon them. A case 

much like this, but where the conduct of the bank had 

been by no means so reprehensible, is Mound City Paint & 

Color Co. v. Connercial Nat. Bank, 9 Pac. Rep. [Utah] 709.  

It is claimed that there was no proof of damages; that 

is, that it was not shown that had the bank been diligent 

the drafts could have been collected. In such cases it is 

usually impossible to show with certainty that if due care 

had been observed the collection would have been made.  

The law is not so rigid in its requirements for the pro

tection of the negligent agent. It is only necessary to 

show a reasonable probability that with due care the col-
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lection would have resulted. The burden then rests on 
the defendant to show that there was no damage. (Fahy 
v. Fargo, 17 N. Y. Supp. 344. See, too, First Nat. Bank of 
Meadr-ille v. Fourth Nat. Bank of City of N. Y., 77 N. Y. 320; 
89 N. Y. 41.2; Trinidad Nat. Bank v. Denver Nat. Bank, 4 
Dill. [U. S.] 290.) In this case it was shown that until 
March 7 Looschen continued to conduct his business and 
owned property subject to execution to the value of $15,
000 at a conservative estimate. The bank saw fit to take 
it that day to satisfy a debt of over $15,000 and agreed at 
the same time to pay therefor several thousand dollars 
more. Looschen had been permitted to overdraw his ae
count about $3,000, and the cashier testifies that any 
checks that lie might have drawn before March 7 would 
have been paid. Certainly it would appear from these 
facts that had the bank been diligent in seeking payment 
of the drafts, or in returning them, or in notifying the 
plaintiffs of the facts, it is reasonably probable that pay
ment would have been obtained. It is suggested that 
there was no ground of attachment and that the plaintiffs 
could not have otherwise proceeded with sufficient celer
ity to realize their debt. But if Looschen were honestly 
disposed it is clear that he could have paid. If he were 
otherwise disposed and had undertaken to evade plain
tiffs, a cause of attachment would have arisen- and the 
process would have been (l-early effectual. The only vice
in the verdict is that it was not for the amount of both 
drafts, and defendants cannot complain of that.  

AFFIRMED.  

NATHAN MERRIAM v. ANDREW MIL1s, EXE!'-TOR, ET AL.  

FILED ArIL 8, 1898. No. 7901.  

1. Principal and Surety: AssuAMPTIox OF MORTGAGE: CO-TENANTS.  
One of several co-tenants of land incumbered by mortgage, who 
buys the interest of his co-tenants and, as a part of the considera-
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tion, assumes and agrees to pay the mortgage debt, becomes, as 

among the parties to that contract, the principal debtor, and the 

vendors become his sureties.  

2.- : - : - . While, by such a transaction, the rights or 

duties of the mortgagee cannot be changed without his consent, 

and he may enforce his original contract according to its terms, 

still, if he makes new contracts with the parties to the agreement, 

with knowledge thereof, he must do so with regard to the rights 

of those who are, among the mortgagors, sureties. * 

3.- : EXTENSION OF TIME FOR PAYMENT. TherefOTe, if, 

with knowledge of the changed relationship 'of the mortgagors, as 

among themselves, one purchases the notes secured by the mort

gage, and at the same time enters into a contract, on valid con

sidera.tion, to definitely extend the time of payment by him who 

has become the principal debtor, and this without the consent of 

the sureties, he thereby releases the sureties.  

4. . : : NOTICE. Evidence examined, and held insuf

ficient to show that the creditor in such a case had not notice of 

the relationship of the debtors to one another.  

ERROR from the district court of Douglas county.  

Tried below before AMBROSE, J. Reversed.  

Wharton & Baird, for plaintiff in error.  

F. B. Tiffany and W. T. Nelson, contra.  

IRVINE, C.  

Andrew Miles and James W. Vinton, executors of the 

will of John L. Miles, deceased, and James Thompson 

brought this action against Nathan .Merriam, Charles T.  

Brown, Patrick Egan, and H. J. Cosgrove to recover on 

eight promissory notes for $1,000 each, executed by the 

defendants to William M. Clark and transferred to John 

L. Miles and James Thompson. Of the defendants, Mer

riam alone was served with process. As a defense he 

pleaded that the notes were made to Clark in part pay

ment for a tract of land purchased jointly by the makers, 
and were secured by mortgage on the land purchased, 
which was afterwards platted into lots as an addition to 

Lincoln; that, before the notes were sold to Miles and 

Thompson, Merriam, Egan, and Cosgrove sold their re-
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spective interests in the land to Brown, their co-tenant, 
and co-maker of the notes, who, in the deed of conveyance 
and as a part of the consideration assumed and agreed to 
pay these notes; that afterwards, for a valuable consid
eration, Miles and Thompson entered into a written 
agreement with Brown, whereby they extended the time 
of payment for four years, and agreed to accept partial 
payments on certain designated terms, and also agreed to 
and did release from the lien of said mortgage twenty
eight of the lots included therein; that Merriam was not a 
party to such agreement, and that, "as between said 
Brown and this defendant, this defendant was and re
mained only a surety upon said notes, which was well 
and fully understood by the said Miles and Thompson at 
the date of the execution and delivery of said agreement." 
The reply contains a peculiar negative pregnant in meet
ing the last averment quoted from the answer. It is as 
follows: "Plaintiffs deny that as to the payment of the 
notes set out in plaintiffs' petition Charles T. Brown be
came the principal and the defendant Merriam surety 
thereon, with the full understanding of the said John.L.  
Miles and James Thompson at the date of the purchase 
of said notes." This is followed by averments that at the 
time of the purchase of the notes five of them were over
due and the time of payment had been extended by the 
then holder, and that the written agreement made by 
Miles and Thompson was merely in ratification of the 
agreement for an extension theretofore in force. The 
court, the case having been tried without a jury, found 
specially the facts almost as the defendant asserted them, 
but on the issue of notice to Miles and Thompson of the 
changed relationship between Brown and the other mak
ers found that they had no notice thereof and did not con
sent thereto. On these findings it was held that Merriam 
was not discharged, but that he was entitled to a deduc
tion from the amount of the notes of the value of the 
twenty-eight lots released by Miles and Thompson from 
the lien of the mortgage. Judgment was entered against
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Merriam for the amount thus ascertained, and Merriam 

has brought the case here for review. There can be no 

doubt of the correctness of the findings of fact, except 

with regard to notice. Indeed defendant in error con

cedes that the facts are not open to dispute except as to 

the ehange in relationship between Brown and his co
makers, and with regard to notice; and on the formrr 

issue the ultimate facts are not open to controversy. It 
is shown beyond peradventure that Brown bought the 

property and as a part of the consideration agreed to pay 
the debt. It is not shown that the holder of the note was 
a party to that contract. The only question here is as to 
the legal effect of those facts on the duties of the holder.  

It is asserted on behalf of the plaintiffs that, unless the 
holder was a party to the agreement, or afterwards rati
fied it and accepted the new liabilities thereby created, 
he was not bound in any respect thereby, and could for all 
purposes continue to treat all the parties to the instru
ments as principals and deal with them on that basis.  
We do not think that so broad a statement of the law is 
warranted by reason or the authorities, although some 

cases are found which go to that extent. The doctrine 
has been frequently recognized by this court that, where 
one buys land incumbered by a mortgage, and covenants 
to pay the mortgage debt, or as part of the consideration 
assumes the payment thereof, his promise creates a princi
pal obligation which the mortgagee may enforce against 
him. (Cooper v. Foss, 15 Neb. 515; Keedle v. Flack, 27 Neb.  
836; Rockwell v. Blair Savings Bank, 31 Neb. 128; Reynolds 
v. Dietz, 39 Neb. 180; Grrand Island Savings & Loan Ass'n. v.  
Moore, 40 Neb. 686; Meehan v. First Nat. Bank of Fairfield, 
44 Neb. 213; Green v. Hall, 45 Neb. 89.) It follows, as a 
logical consequence, that thereupon the vendor becomes 
in effect a surety, and the vendee the principal debtor, 
that is between themselves. (Paine v. Jones, 76 N. Y. 274; 
Huyler v. Atwood, 26 N. J. Eq. 504; Flagg v. Gelt macher, 98 
Ill. 293.) Of course there can be no change without the 

knowledge and consent of the mortgagee which can affect
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his rights. He need not look at all to the vendee unless he 
so elects. He need surrender no rights against the vendor 
unless he so elects; but it by no means follows that 
because he is not contractually bound by the contract 
between them, he may, after learning thereof, enter into 
new relations with one of the parties, in disregard of the 
rights of the other. He may enforce his rights as they be
fore existed, but if he undertakes, after notice of the 
changed relationship between the other parties, to deal 
with one of them by changing his own contractual obliga
tions with him, he must regard the rights which he knows 
the third person has acquired. The rule which releases a 
surety, when the creditor, without the surety's consent, 
enters into .a valid contract extending the time of pay
ment, is founded on equitable considerations, and does 
not arise from an implied provision of the original con
tract. Where the relationship is, or has become, that of 
principal and surety, the duty to regard the surety's 
rights exists, although the creditor may himself sustain 
such a relationship that in enforcing his own rights he 
may treat both as principals. In practically all the cases 
on this subject the duty of the creditor in this behalf is 
made to arise from his knowledge of the relationship ex
isting between the debtors as between themselves, not 
upon the existence of the relationship of principal and 
surety as between them and the creditor. In Paine o.  
Jones, supra, a mortgagee,, with knowledge that the land 
had been sold and that the vendee had assumed the debt, 
agreed with the vendee to abrogate a clause in the mort
go-age whereby the mortgagor, on partial payment, might 
require partial releases of the land mortgaged. It was 
held that the mortgagee "was under an equitable obliga
tion to do nothing to affect or alter the rights of -the 
surety," and that the vendor was therefore discharged.  
So in many cases similar in principle, the discharge of the 
surety is made to depend on the knowledge by the cred
itor of the existence of the relationship between principal 
and surety, and not on the form or nature of the contract
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as between the creditor and the debtors. (Bank of British 

Columbia v. Jeffs, 15 Wash. 230; Belrs r. Rogers, 40 S. W.

Rep. [Tex.] 419; Wilson v. Foot, 11 Met. [Mass.] 285; 
Morgan v. Thompson, 60 Ia. 280; Lamson v. First Nat. Bank, 
82 Ind. 21.) It is not necessary, for reasons which will 

presently appear, to determine whether this knowledge 

must exist at the time one becomes a creditor, or whether 

it binds the creditor if possessed at the time the extension 

is given. We conclude on this branch of the case that 

while the holders of the note were not parties to the con

ti'act changing the mutual relationship of the makers, 
still Brown had, as between him and Merriam, become 

the principal debtor and Merriam the surety, and that the 

plaintiffs were bound to do nothing to injure Merriam, 
by way of extension or otherwise, if they knew of that 

relationship at the time they bought the notes-perhaps 

at the time they made the extension.  
The case therefore turns on the fact of notice, and we 

shall treat the averment quoted from the reply as putting 

that fact in issue, and examine the evidence to ascertain 

whether the special finding thereon is sustained by the 

evidence. It appears that the notes sued on had passed 

from Clark, the payee, to the Clark & Leonard Investment 

Company, and that five of them were some months over

due. Brown desired an extension thereof and himself ar

ranged with Miles and Thompson to buy them and grant 

the extension. He paid Miles and Thompson about $1,000 
as a bonus to induce them to purchase the notes and grant 

the desired extension. After this was negotiated a repre

sentative of the investment company took the notes to 

Omaha and there the transfer was completed, the written 

agreement for an extension being made the same day and 

evidently as a part of the same transaction. Brown nego

tiated both the sale and the extension, and it was his 

desire for the extension that led him to bring about the 

sale. This contract for the extension recites the purchase 

by Miles and Thompson, "this day," of the notes in suit 

and one other, and that "Charles T. Brown is the preseiL
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owner of said addition and agrees to pay the said notes as 
hereinafter agreed upon." Then follow the terms of the 
extension and the agreement pleaded to release twenty
eight lots from the mortgage lien. This was certainly 
evidence tending very strongly to show that Miles and 
Thompson had knowledge of Brown's and consequently 
of Merriam's position. It expressly recites the transfer 
of the property to Brown, or at least the present owner
ship in Brown, and it is not contended that the nature of 
the paper and the former condition of the title were un
known. Indeed Brown testifies that Miles visited the 
land with him and examined it to ascertain whether it 
afforded sufficient security, showing that Miles and 
Thompson were buying with reference to the mortgage 
and must have been on inquiry as to title. It does not 
appear that they had actual notice of the deed to Brown, 
which discloses his obligations to the former owners, and 
we need not decide whether they were charged with 
notice, because, in addition to the very strong evidence 
afforded from the recitals in the contract, and the circum
stances leading to the sale of the notes, Brown testifies 
that John L. Miles actually knew of his purchase of the 
property. Against this we have only the testimony of 
Andrew Miles that he did not know of these facts. An
drew Miles was a book-keeper for Miles and Thompson, 
and seems to have taken an active part in the final trans
fer of the paper, but he does not say that he knew all that 
the purchasers themselves knew. He indeed says that he 
does not know what knowledge his brother, John L. Miles, 
possessed, and Brown testifies, without contradiction, 
that it was with John L. Miles that the negotiations took 
place, and he did know. Andrew's testimony as to his 
own ignorance is clearly insufficient, in view of the con
tract itself and the other evidence, to sustain the finding 
that Miles and Thompson had not notice.  

It is asserted that the extension had been granted be
fore the notes were sold; that the written contract was 
nerely evidence of a ratification thereof by the purchas-
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ers. This assertion is founded upcn a memorandum 

appearing on the back of each note, "payment of within 
note extended to March 17, 1893." Anarew Miles testifies 
that this was on the notes when they came into his charge 
on the day of purchase. There is no evidence as to who 
made the memoranduim or why it was made or when, 
except that when Andrew MAiles got the notes it was there.  
Brown, however, testities that theie had been no exten

sion by the foriumer h1oldei s so far as he knew, and the 

irresistible inference from all the proof is that the very 

purpose of the sale was to procure the extension. The 

indorsement may have been made, and probably was 

made, contemporaneously with the sale to plaintiffs.  

Certainly the unexplained i emoo randum cannot be taken 

to prove an extension for a valid consideration by the 

former holders. _We are compelled to hold that the find

ing that plaintiffs were without notice of the rights of 
Merriam is not sustained by the evidence in the case.  

REVERSED AND REMANDED.  

HORACE A. GREENWOOD V. ERIE W. FENTON ET AL.  

FILED APRIL 8, 1898. No. 7991.  

Statute of Limitations: INTEREST ON JUDGMENT: EXTENSION OF TIME.  

A agreed with B that if B would purchase a judgment against A 

the latter would pay B ten per cent interest on that judgment and 

another in favor of B, instead of seven, the rate each bore. The 

object was to obtain an extension of the time of payment. About 

five years thereafter A paid both judgments with interest at seven 

per cent, acccrding to their terms. B then sued for the additional 

interest. Held, That the promise, while in a sense collateral, was 

to pay interest as such, and that the interest was not payable until 

the principal should be paid, that therefore the statute of limi

tations had not rn.  

Einuou from the district court of Gage county. Tried 

below before BUSH, J. Rcuersed.
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E. N. Kauffmnu, for plaintiff in error.  

A. Ha dy, contra.  

IRVINE, C.  
In 1888 a decree was rendered against Erie W. Fenton 

and Addie C. Fenton, his wife, foreclosing two mechan
ics' liens, one in favor of the National Lumber Company 
and one in favor of H-orace A. Greenwood. Soon there
after the claim of the lumber company was purchased 
by Greenwood. The decree then stood with out action 
until five years, less a few days, from its rendition, when, 
an order of sale having been issued, Fenton paid it in full.  
Greenwood then brought this action against the Fen
tons, alleging that the Fentons had agreed that if he 
would purchase the judgment of the lumber company, 
they would pay him ten per cent interest on both judg
ients, they theretofore bearing only seven per cent. The 
prayer was for the additional three per cent on the 
amount of the judgments. The answer was a general 
denial of the contract, a special denial by Mrs. Fenton 
of her husband's authority to so contract on her behalf, 
and a plea of the statute of limitations. There was a 
verdict and judgment for the defendants.  

The plaintiff assigns as error the giving of two instruc
tions with reference to the statute of limitations, and the 
refusal to give one on that subject requested by the 
plaintiff. The instructions given were to the effect that 
if four years had elapsed from the expiration of what 
would be a reasonable time for the payment of the judg
ment, before the commencement of the suit, the verdict 
must be for the defendants. The court evidently took 
the view that, there being no time fixed during which 
plaintiff should not enforce his judgment, and it being 
evident that Fenton had induced him to purchase the 
lumber company's judgment in order to obtain an ex
tension of some kind, the contract, in effect, was that 
plaintiff was to forbear a reasonable tinie, and that the 
statute of limitations began running against the demand
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for the additional interest from the expiration of such 

reasonable time. Certainly these instructions were 

wi ong. They could only be right if the contract were 

to be construed as wholly collateral to the original debt, 

and then as contemplating the payment of additional 

interest independent of the payment of principal and at 

and only for a reasonable time after the judgment was 

bought. Collateral to the principal debt the agreement 

certainly was to a certain extent, but the evidence in no 

way supports any such theory of the duration of the 

agreement. As testified to by plaintiff's witnesses, the 

agreement was generally to pay ten per cent interest on 

the judgments-a rate which would endure until the debt 

should be paid. Even if periods for paying the interest 

had been agreed upon, and if the contract were so far 

independent of the debt that the statute would run from 

the time an installment of interest became due, it is plain 

that several years' additional interest had accrued within 

the statutory period and recovery could be had for this 

in any event. But as the case must be retried it is proper 

to give our views with more certainty as a guide for the 

court in the next trial. The agreement, if it existed, 
while it perhaps did not merge into the judgments and 

become, strictly speaking, a term injected therein, still 

was an agreement to pay interest as interest. No time 

of payment was fixed; and in such case the interest, 
always an incident to the principal debt, is deemed paya

ble therewith, and the statute does not run against the 

interest until the debt is barred. (French v. Kennedy, 7 

Barb. [N. Y.] 452; Bander v. Bander, 7 Barb. [N. Y.] 560; 
De Cordova v. City of Galveston, 4 Tex. 470; Graftbn Bank v.  

Doe, 19 Vt. 463.) Under the plaintiff's theory of the facts 

the plea of the statute of limitations was not available; 

the defendant did not set up a different contract which 

might make it available, but denied the contract alto

gether. As the verdict may have been based entirely on 

this defense, the error was prejudicial.

REVERSED AND REMANDED.
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FRANZ WERNER ET AL., APPELLANTS, V. PETER E. ILER 
ET AL., APPELLEES.  

FILED APRIL 8, 1898. No. 7965.  

1. Partnership: JUDGMENTS: ExEcUTIONs: DISTRIBUTION OF PROCEEDS.  
A partner, without authority from his copartner, signed the firm 
name to notes as security for a stranger and not given with any 
reference to the firm business. The firm was not then in debt or 
contemplating becoming so. Thereafter firm debts were incurred.  
Judgment was regularly recovered against the firm on the notes.  
There was no charge of fraud or collusion. Execution was levied 
on the partnership property, and the firm creditors having recov
ered judgments, -they, too, caused executions to be levied on the 
same property, and then brought suit to have the proceeds of the 
property first applied to the satisfaction of their demands. Held, 
That they were not entitled to such relief.  

2. : ESTOPPEL. Under such oircumstances the partner 
who did not sign the notes was precluded from asserting, after 
suffering judgment thereon, tilat he or the firm was not bound, 
and creditors, In the absence of fraud, had no greater right.  

APPEAL from the district court of Douglas county..  
Heard below before DUFFIE, J. Affirmed.  

B. N. Robertson, for appellants.  

Lake, Hamilton, & Maxwell, contra.  

IRVINE, C.  

Henry Voss and William Voss were partners as Voss 
Bros., in the wall-papering business. May 29, 1893, 
Henry Voss signed the firm name to two notes drawn in 
favor of Peter E. Iler, and signed also by G. A. Ackerman 
and B. C. Voss. The consideration of these notes did not 
move to the firm., but, on the other hand, they were given 
in payment of rent of a building occupied by B. C. Voss 
and Ackerman and used in another business. Judgment 
was rendered against the firm on one of the notes August 
12, 1893, and on the other October 24. Subsequently 
judgments against the firm were recovered by Werner
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and Henry Lehman, both on debts incurred bythe firm of 
Voss Bros. in the prosecution of its business. Executions 
on the Iler judgments were levied on the firm property, 
and later executions on the Werner and Lehman judg
ments were levied on the same property, subject to the 

prior levies. Then Werner and Lehman brought this suit 
to require the proceeds of the sale of the firm property 
so levied upon to be first applied to the satisfaction of 
their judgments. Their theory was that the debts repre
sented by their judgments being strictly partnership 
debts, were entitled to satisfaction out of the partnership 
property before the debt of Iler, which did not originate 
out of the partnership business, and which was, it is 

-claimed, created by Henry Voss without authority. The 
property levied upon was, by order of the district court, 
sold and the proceeds paid into court to await the event 

of this suit. On final hearing the court found for Iler and 
ordered the fund in court to be applied on the Her judg
ments. The plaintiffs appeal.  

The plaintiffs assert that Henry Voss, being without 

authority to bind the firm on matters outside the scope 

of its business, the debt must be treated as his individual 

debt, notwithstanding the judgment against the firm, and 

they then invoke the doctrine of equity, that partnership 
assets are to be first applied to the payment of partner

ship debts. The facts do not call for an application of 

that doctrine. It has been held that such doctrine is not 

based on the theory that a partnership creditor has a lien 

on the partnership assets, for, merely as a general cred
itor, he has no such lien. It is based on the presumption 

that credits have been extended to the individuals on the 

faith of their individual assets, and to the partnership on 

the faith of the partnership assets. (Richards v. Le Veillh, 

44 Neb. 38.) The right to require such application is, 

indeed, not a primary right of the creditor, but a deriva

tive right, traced through the primary right of the part

ner not liable for the debt as a partner, to have such appli

cation made. It is not averred or proved that when the 
41
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1er debts'were incurred the partnership was insolvent.  
It does not appear then that the firm owed a dollar. Even 
when the Iler judgments were recovered none of the debts 
to pliintiffs had been incurred except about $40 to Leth
man. While there is evidence that Wiliam Voss did not 
authorize Henry to sign the Her notes and did not thn 
know of them, he might ratify the act, at least unless such 
ratification would operate as a fraud on partnership 
creditors. There is no pretense that the Ier judgments 
were not obtained on due service of process and with per
fect regularity, and there is no charge of collusion or 
fraud. If William Voss desired to repudiate his brother's 
acts he should have done so in the suit brought on the 
notes. Suffering judgment then to go against the firm 
precluded him from thereafter questioning the debt.  
Without setting aside those judgments for irregularity, 
fraud, or some equally potent cause, he could not there
after assail them. As the plaintiffs were not existing 
creditors, and there is no charge that the debts to Iler 
were incurred or the judgments suffered in contemplation 
of creating debts, the plaintill s can assert no rights which 
William Voss did not possess. It-follows that the debts 
to Iler, if they were not in the first instance firm debts, 
became so on the rendition of the judgments against the 
firm. They are now as much so as the debts to the plain
tiffs, and all must be satisfied in the legal order of priority 
of liens. The consideration for the creation of the debts, 
or the application of that consideration to partnership 
business, does not, under the facts of the case before us, 
become material.  

AFFIRMED.
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NELSON MORRIS, APPELLEE, v. ANDREW HAAS, 

APPELLANT.  

FILED APRIL 8, 1898. No. 7684.  

1. Consent to Reference: ESTOPPEL: APPEAL. A defendant to an ac
tion in which an accounting is prayed, who consents to an order 

of reference and proceeds according to the analogies of a suit in 
equity, cannot on appeal be heard to say that the action was es

sentially of a legal character, and should have been so treated.  

2. Accounting: COUNTER-CLAIM: PLEADING: ESTOPPEL. One who, by 
his answer to a petition for an accounting, joins issue on the facts, 
pleads a counter-claim, and himself prays an accounting of all 
the transactions cannot be afterwards heard to allege that the 

petition did not contain averments sufficient to entitle the plaintiff 
to demand an accounting.  

3. Consent to Reference: PARTICIPATION IN TRIAL: ESTOPPEL. One 
who consents to an order of reference directing the referee to re

port his "conclusions" and then proceeds before the referee, after 
the expiration of the time limited in the order, participating in 
the production of evidence and asking the referee to pass upon 
questions of law and fact, and who, after the evidence has been 
taken, stipulates for an extension of time for the referee to file his 
"decision," cannot, after the filing of an adverse report, be heard to 
say that the referee did not proceed within the time first fixed, 
or that he was not authorized to find the facts.  

4. Partnership: ACCOUNTING: EVIDENCE. Books of account, kept by 
one partner and showing his transactions with the other, to which 
accounts the other had access and which he from time to time 
examined, and which, after the business ceased, he admitted to 
be correct, are admissible in evidence on an accounting between 
them.  

5. Accounting: EVIDENCE. The evidence on certain issues of fact ex
amined, and certain findings set aside Decause not sustained 
thereby.  

APPEAL from the district court of Douglas county.  
Heard below before FERGUSON, J. Modified.  

Bartlett, Baldrige, & De Bord, for appellant.

Wharton & Baird, contra.
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IRVINE, 0.  

The petition in this case alleges two partnership con
tracts between the plaintiff and the defendant, the one 
made in 1883 having for its object the purchase and 
operation of a cattle ranch in Colorado and Utah, usually 
called by witnesses the "Two-Bar Ranch," the other made 
in 1887 for the operation of a feeding ranch at Herman, in 
this state. The petition charges that in each instance the 
money for the purchase and operation of the ranch was 
furnished by plaintiff under an agreement that he was to 
receive inter~est thereon; that defendant was to devote his 
time, skill, and attention to the conduct of the business; 
and that profits or losses were to be shared or borne 
equally. It then charges that large losses were incurred; 
and further, that Haas had failed to account for a portion 
of certain large advances that Morris had made to him 
for use in the joint undertakings. Amounts are in all 
cases alleged with certainty, and the prayer is for an ac
counting of the various transactions, and for judgment 
for $85,485.15, with interest. April 4, 1892, an answer 
was filed admitting the partnerships essentially as 
charged, but traversing some details of the contracts al
leged, and pleading that profits had accrued for which 
plaintiff refused to account. The answer closed with a 
prayer for an accounting. April 15, 1892, an order was 
made by consent of parties, referring the case to Edgar 
H. Scott, Esq., "to take the testimony in this case, and 
said referee is hereby authorized and directed to take the 
testimony in this cause and report the same to the court, 
together with his conclusions, * * * within 90 days 
from the date hereof." It would seem that nothing was 
.done under this order until October, when the referee 
took the oath. It does not appear that any orders were 
made extending the time for the referee to act, but from 
time to time stipulations were entered into for the further 
taking of testimony and the extension of time to report.  
The taking of testimony was begun October 4, 1892, and
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continued at intervals until March, 1894. Pending the 
taking of testimony, and January 15, 1894, an amended 

answer was filed substantially changing the issues. This 

amended answer admitted that there had been an agree

ment for a partnership in the Two-Bar Ranch, but alleged 
facts amounting to an exclusion of the defendant there
from on June 10, 1884. With regard to the Herman 

ranch, it denied the partnership and alleged that defend

ant purchased that ranch for the plaintiff and was to have 

a one-third interest therein for his services. By way of 
counter-claim four other transactions or business ven

tures were alleged, which will later be noticed. The 

amended answer also prayed for an accounting.  
The referee reported June 13, 1894, finding nearly all 

the issues in favor of the plaintiff, and finding due him 

$63,212.09. Numerous exceptions were taken and a mo

tion was made to set aside the report. This motion was 

overruled and judgment entered on the referee's findings.  
The defendant asserts that the proceedings, from the 

facts alleged, should be in the nature of an action at law, 
and not in equity. If this were true, so far as the district 

court was concerned it would only go to the method of 

trial, and the defendant, by consenting to the reference, 
waived the objection. (Nherwin v. Gaghagen, 39 Neb. 238.) 
So far as the question could'be raised here it would only 

affect the defendant's right to have the case reviewed in 

the manner he has brought it here, by appeal.  
It is urged that the petition does not contain the nec

essary allegations to entitle the plaintiff, as a partner, 
to an accounting, in that it neither pleads a past dissolu
tion nor prays for a present one. But it appears-if not 
by the petition, certainly by the answer-that whatever 
business connections had existed between the parties 
were severed before suit brought. Moreover, in both an

swers the defendant himself prayed for an accounting.  
He went on before the referee for about two years taking 

the account, and by counter-claim he injected into the 
accounting matters not embraced within the original pe-
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tition. He cannot now be heard to say that the court 
should not have allowed the accounting both parties 
asked.  

The report of the referee is assailed on the ground that 
he acted after his authority had expired by limitation of 
time, and beyond his original powers. On the latter 
point the argument is that he had power only to take and 
report testimony, and not to find the facts. The order of 
reference, directing the referee to take the testimony and 
report the same with his "conclusions," lacks certainty.  
Under our practice it is customary to speak of findings of 
fact and conclusions of law; but necessarily such con
clusions can only be reached after the facts have been 
found. It would seem, therefore, that "conclusions" in 
the order was not used in its narrower and more technical 
sense, but included the finding of the facts as well as the 
ascertainment of the law applicable thereto. Both par
ties evidently so understood the order. During the taking 
of testimony the defendant asked of the referee leave to 
file an amended answer. Probably the referee would not 
in any case have power to so reform the pleadings, but the 
application shows that the defendant.construed the order 
of reference as conferring wide judicial authority and not 
as merely constituting the referee an examiner to take 
the proofs. At the close of the plaintiff's case the de
fendant asked the referee to dismiss the case because the 
proof was insufficient. This certainly showed that he 
considered the referee authorized to pass upon the evi
dence. May 11, 1894, counsel for defendant signed a stip
ulation to extend the time for the referee "to make up and 
file his report and decision." It is very clear that until 
the defendant was confronted with an adverse report he 
never sought to question the referee's authority, and now, 
after submitting to the proceeding and taking part 
therein for about two years, and after the taking of thou
sands of pages of proof, he cannot be heard to question it.  
(Moline, Milbirn d- Stoddard Co. v. Wood Mowing & Reaping 
Iachine Co., 49 Neb. 869.)
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The findings of the referee are vigorously assailed as 

not sustained by the evidence. The argument is largely 

directed to the credibility of the plaintiff and his wit

nesses-a question for the trier of fact in the district 

court, and by him determined. So far as the issues con

cern the nature of the contracts with reference to the 

ranches, there can be no doubt that the findings receive 

substantial support in the evidence. Much argument is 

addressed to the proposition that the contracts, in any 

view of the evidence, lacked certain essentials of a part

nership, especially mutual agency and authority. There 

is no question involved of the improper exercise of such 

powers, the critical issue is merely whether there was an 

agreement that Haas was to share the liability for losses.  

That point established, and the evidence certainly tends 

to establish it, it makes no difference whether or not we 

are to designate the arrangement by the name of part

nership.  
The sufficiency of the evidence to establish the amounts 

found by the referee depends largely on the admissibility 

of certain accounts in evidence. These were from the 

private books of Morris, kept by his book-keepers in Chi

cago, and were not, in any proper sense, partnership ac

counts. They were rather the personal accounts of Morris 

with his partner. Moreover, we are inclined to concur 

with the defendant in the conclusion that they were not 

shown to be admissible under the statute as private en

tries on behalf of the person making them. We have, 

however, the testimony of several witnesses that these ac

counts were made up in part from statements sent by 

Haas to Morris, and that statements in the form of tran

scripts from these books were from time to time sent by 

Morris to Haas. Further, that during the whole period to 

which the proof relates, Haas was several times each year 

in Chicago and had access to these accounts, and did from 

time to time examine them and at times suggested correc

tions, which were made after investigation of the facts.  

Finally, after the joint transactions had been terminated.
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Haas examined the books and pronounced them correct.  
They were thus admissible in much the same way as a 
statement of account, received and retained without ob
jection, and also as an aftirmative admission of one of the 
parties.  

We must be excused from a detailed review of the 
enormous volume of evidence before us. It has been ex
amined, and, except in the particulars now to be noticed, 
has been found to sustain the findings.  

When we reach the referee's treatment of the counter
claims we encounter more difliculty. The defendant 
alleged that under instructions from Morris he superin
tended the construction and operation of an establish
ment at South Omaha known as the Union Rendering 
Works; that a corporation was formed, to which the 
works were transferred, and that Morris, who controlled 
the stock, agreed that Haas should have one-fourth of the 
stock for his services. It was also averred that this stock 
had been in fact delivered, but that by fraudulent means 
Morris had repossessed himself thereof and had refured 
to surrender it. The finding on this subject in favor of 
plaintiff is sustained by proof that the stock in question 
was issued to laas only to enable him "to attend the 
meetings" of the corporation, and that when the cer
tificate was sent him it was with express instructions to 
indorse it to Morris and send it back to hjm, which was 
done. No interest was shown in Haas. The defendant 
also bought for Morris certain cattle and fed them at the 
Willow Springs Distillery at Omaha. He claims that he 
was to have one-third the profit for this service. The 
finding adverse to him on this subject is sustained, be
cause there is no proof of any profit. Haas testified that 
he did not know whether there was a profit, but that there 
was a profit of $10 to $12 a head on other cattle similarly 
handled that season. Such evidence was incompetent to, 
prove a profit on these cattle.  

During a large portion of the time occupied by the 
amicable business relations of the par-ties, defendant was.
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engaged in purchasing cattle on the South Omaha market 
and shipping them to Morris in Chicago. He claims he
did so under a contract whereby he was to receive $5 per
car load for his services in that behalf. The referee found: 
that he was entitled to no compensation. This finding 
must have been based on certain testimony by Morris and 
his son that Morris owned Haas' time, and that they could 
call on him for any service they chose. When this proof 
is examined it will be found that it consists merely of 
statements of the conclusions or inferences of the wit
nesses as to the nature of the contracts, and that such 
inferences are wholly unwarranted. Mr. Morris may have 
thought that when he entered into the partnership con
tracts with Haas he was acquiring a slave, but he had no
right to think so. Such an inference is repugnant to the
theory of either party-to that of Haas because accord-
ing to him each venture stood on its own footing, there
being no interdependence; to that of Morris because ac
cording to him the ranch partnerships were joint business 
ventures, each party assuming his share of the risk, and: 
Haas not in any manner becoming Morris' servant. They 
were partnerships towards which Morris advanced the 
money, and Haas gave the skill and attention necessary 
for their conduct. Morris was no more entitled to Haas' 
time outside the partnership, to assist Morris in his pri-
vate business, than Haas was entitled to the whole of 

Morris' fortune, not embarked in the ranches, to assist.  
Haas in his own private ventures. Against this arrogant 
assertion of human ownership made by Morris we have 
the undisputed fact that the services were rendered, and 
that at Morris' request, and the strong antecedent improb
ability that either party contemplated that such services 
should be gratuitously performed. We also have uncon
tradicted proof that the compensation which Haas says.  
he was to receive was a reasonable compensation, and we 
have Haas' detailed account of the conversation leading 
to and expressing the contract. As to the amount of this.  
item the proof is not very definite. Haas says he bought
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and shipped for Morris more than 6,000 car loads of cat
tle. Morris seems to have kept his books in other particu
lars very carefully, and undoubtedly might have shown 
the exact figures, and would have done so if Haas had 
overstated them. We must allow this item according to 
such proof as we have, that is to the amount of $30,000.  
Precisely in the same situation stands a claim for $250 for 
services in purchasing cattle in Kentucky. In this in
stance there is no dispute as to the value of the services.  
This item must also be allowed.  

The referee calculated interest on all items from Sep
tember 1, 1890. The judgment is modified by deducting 
therefrom the sum of $30,250, with interest at seven per 
cent from the date last mentioned.  

JUDGMENT ACCORDINGLY.  

BROWNELL & COMPANY V. JOHN A. FULLER ET AL.  

FILED APRIL 21, 1898. No. 9876.  

Bill of Exceptions: ALLOWANCE BY DEPUTY CLERK. In cases where the 
clerk of the district court is authorized to settle bills of exceptions, 
the act may be performed by a deputy, it not being shown that 
the principal is absent.  

MOTION to quash bill of exceptions. Overruled.  

B. N. Robertson, for the motion.  

Lane & Murdock and Congdon & Parish. contra.  

PER CURIAM.  

This case is presented on a motion to quash the bill of 
exceptions. The order of allowance is signed "Albyn L.  
Frank, Clerk Dist. Court, by J. D. Harris, Deputy." The 
principal grounds of the motion are that there is no show
ing that the judge was prevented by sickness or absence
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from his district from allowing the bill, and that the 
deputy clerk is in no instance authorized to perform such 
an act. The former ground seemed to be well taken when 
the motion was filed, but plaintiff in error has since ten
dered an additional transcript containing the affidavit on 
which the clerk was authorized to act by section 311 of 
the Code of Civil Procedure. This affidavit is combated 
because not embodied in a bill of exceptions, because it 
is not the best evidence, because no leave to file it has 
been given, and because it was executed before a notary 
public who was one of the attorneys for plaintiff in error.  
It has never been held that the proofs on which authority 
to settle a bill of exceptions depend must thelnselves be 
embodied in a bill of exceptions. On the contrary, it has 
always been the practice to receive, on a motion to quash, 
independent evidence in this court. The transcript of the 
affidavit is the best evidence. (Code of Civil Procedure, 
sec. 408.) Leave is now given to file it in accordance with 
a motion made for that purpose and the established prac
tice of the court. While it is shown to have been executed 
before an officer who was not permitted to take it, the 
officer was generally empowered to take affidavits, and 
did not act wholly without power. In such case the affi
davit is not a nullity. It was irregular merely. An act 
based thereon was not void. (Horkey v. Kendall, 53 Neb.  
522.) 

We are thus brought to a consideration of the powers 
of a deputy clerk in such matters. The discussion on this 
subject turns upon section 2, chapter 24, Compiled Stat
utes, and section 893 of the Code of Civil Procedure. By 
the former section it is enacted: "In the absence or dis
ability of the principal, the deputy shall perform the 
duties of his principal pertaining to his own office, but 
when an officer is required to act in conjunction with or 
in place of another officer, his deputy cannot supply his 
place." By the latter section it is provided that "Any 
duty enjoined by this Code upon a ministerial officer, and 
any act permitted to be done by him, may be performed
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by his lawful deputy." The joint effect and the proper 
construction of these two sections was the subject of in
vestigation in Nebraska Loan & Building Ass'n v. Marshall, 
51 Neb. 534, where it was held that the provision in chap
ter 24 of the Compiled Statutes relates to the power of a 
deputy to supply the place of the principal in the case of 
the latter's absence or disability, and that the provision 
from the Code of Civil Procedure governs as to the gen
eral power of deputies in matters enjoined upon or per
mitted to officers under that Code. So construed, it was 
held that a deputy sheriff might act for his principal in 
appraising property preliminary to a judicial sale. The 
case is not distinguishable in principle from the one be
fore us.  

A final objection to the bill is that no notice was served 
on the defendant in error of the time of presenting the 
bill for allowance. Amendments had been suggested, but 
were all allowed by plaintiff in error and are now incor
porated in the bill. In such case, as well as when no 
amendments have been proposed, no notice need be given.  
(Code of Civil Procedure, see. 311.) 

MOTION OVERRULED.  

SUPREME TENT OF THE KNIGHTS OF TH MACCABEES OF 
THE WORLD V. ELIZABETH E. KREIG, ADMINISTRA

TRIX.  

FiLED APRIL 21, 1898. No. 9934.  

1. Bill of Exceptions: TIMB FOn ALLOWANCE. Assuming, but not de
ciding, that the absence from the county of both. trial judge and 
clerk during the period within which a proposed bill of exceptions 
should have been presented for settlement excused a failure to 
have it settled within that time, still the statutory time began to 
run, under that assumption, from the time of the judge's return, 
and be was not authorized to allow the bill when it was not pre
sented for more than ten days after his return.  

2. - : - . The fact that the defendant in error held the pro-
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posed bill longer than the law permitted did not excuse a subse

quent default by the pltaintiff in error.  

3.- : MOTION TO QUASH: WAIVER. The defendant in error did not 

waive his right to move to quash the bill by appearing before the 

trial judge merely to object to its allowance, nor by failing to file 

the motion until after the time had expired within which the 

plaintiff in error was required to file his briefs to the merits, such 

briefs not having been filed.  

MOTION to quash bill of exceptions. Motion sustained.  

Burr & Burr, for the motion.  

Kelley & Browne and A. R. Tulbot, contra.  

PER CURIAM.  

In this case there has been submitted a motion to quash 

the bill of exceptions. The ground of the motion is that 

the proposed bill was not submitted to the judge for al

lowance within the ten days allowed by statute for that 

purpose after it had been returned to plaintiff in error by 

defendant in error. Objection was made to the trial judge 

on the same ground. He allowed the bill, as is proper in 

doubtful cases, making, however, special findings of the 

facts relating to the question presented. From these 

findings it appears that the term of court at which the 

case was tried was adjourned sine die April 5, 1897. The 

full period of eighty days from the time of such adjourn

ment seems to have been allowed for presenting the pro

posed bill to the defendant in error. Within that time 

and June 21 it was so presented. Defendant in error 

retained the bill until July 7, returning it then and sug

gesting certain amendments. The trial judge left the 

county and state July 8, returned July 27, remaining 

until July 31, when he again left and was absent until 

August 13, when he returned. The bill was not presented 

to him for settlement until August 31, when the defend

ant in error objected to its allowance at that time, and 

also objected to the judge's then considering the amend

ments which had been proposed.
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Section 311 of the Code of Civil Procedure, after pro
viding that the party excepting shall within a time des
ignated present the proposed bill to the adverse party 
for examination, and that the adverse party shall return 
it within ten days after such submission, provides further 
that "the bill and proposed amendments must, within 
ten days thereafter, be presented by the party seeking 
the settlement of the bill to the judge who heard or tried 
the case upon five days' notice to the adverse party, or his 
attorney of record, at which time the judge shall settle 
the bill of exceptions." It is asserted that the defendant 
in error is estopped to set up that the bill was presented 
out of time, because counsel for defendant in error held 
the bill sixteen days instead of ten, and that plaintiff in 
error was thereby prevented from giving notice of settle
ment and presenting -it within the statutory time before 
the judge left the district. What effect the neglect of de
fendant in error in this respect would have if the fact 
stood alone we need not determine. It would not excuse 
subsequent negligence on the part of the plaintiff in error.  
Defendant in error contends that there was such subse
quent negligence in failing to present the bill, with an 
affidavit of the judge's absence, to the clerk of the court 
for allowance as the statute authorizes. To this it is an
swered that the clerk of the court was also absent. His 
deputy was here and a question discussed relates to the 
power of the deputy to act for his principal in such a case.  
We do not pass upon that question, and state the facts 
merely in order to meet the thought which would natu
rally occur to the practitioner in regard to the clerk's 
power, and to avoid any apparent adjudication thereon 
by silence. It appears that the judge returned to the 
county August 13, and if the plaintiff in error was ex
cused by his previous absence from presenting the bill be
fore that time it cannot be claimed that it was entitled to 
more time after the judge's return than it would have had 
if the judge had been present from the beginning. In 
other words, assuming, but not deciding, that the absence
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of the judge under the facts of the case prevented the 

plaintiff in error from obtaining a settlement of the bill 

during his absence, the statutory time certainly began to 

run from the time of his return, and the bill should have 

been presented within ten days thereafter. It was not 

presented until the eighteenth day. It is true that after 

the judge found the specific facts he added that the bill 

was presented at the earliest opportunity for presenting 

the same in person to the judge who tried the case. This 

is not, however, a finding of any fact justifying a further 

delay. No such fact is shown to exist.  
It is contended that the defendant in error cannot now 

be heard to urge this motion because it was not filed be

fore the time had expired for filing briefs by plaintiff in 

error. It has been held that a motion to quash on such a 

ground as this must be interposed before briefs to the 
merits have been filed. (Nash v. Costello, 50 Neb. 325.) 

But here the plaintiff in error has not filed briefs. Its 

failure to do so within the time fixed by rule is its own 

laches, and not that of defendant in error. If it had 
itself complied with the rule, it would be in position to in

voke the doctrine of the case cited. It is further said that 
defendant in error has waived the objection by suggest

ing amendments and by appearing when the judge al

lowed the bill; but when the amendments were suggested 
there had been no default. A suggestion of amendments 
made before the right to a bill has been lost does not 
operate prospectively to waive future and unanticipated 
defaults. The appearance of defendant in error was 
solely to insist on the objection to the allowanee, and one 
does not ordinarily waive a right by insisting on it.

MOTION SUSTAINED.
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Beatrice Savings Bank v. Beatrice Chautauqua Assembly.  

DEATRICE SAVINGS BANK OF BEATRICE V. BEATRICE 

CHAUTAUQUA ASSEMBLY, IMPLEADED WITH J. S.  
GRABLE ET AL., APPELLANTS, AND E. R. FOGG. RE
CEIVER, APPELLEE.  

FILED APRIL 21, 1898. No. 8044.  

1. Unauthenticated Bill of Exceptions. A bill of exceptions which 
lacks authentication by the clerk of the trial district court will 
not be considered in the supreme court.  

2. Review Without Bill of Exceptions. In an appeal to this court, In 
the absence of a bill of exceptions, if the petition or pleading on 
which the decree is predioated contains sufficient statements of a 
cause and proper prayer for the relief thereby afforded, questions 
which for decision necessitate a reference to the bill of exceptions 
will not be considered, and an affirmance of the decree is proper.  

APPEAL from the district court of Gage county.  
Heard below before BUSH J. Afrneed.  

G. M. Johnston, for appellants.  

J. N. Rickards, E. R. Fogg, and Griggs, Rinaker & Bibb, 
contra.  

HARRISON, C. J.  

Action to foreclose a real estate mortgage in which the 
appellee by cross-petition sought the foreclosure of a 
mortgage on the property involved, and from a decree 
-favorable to his prayer certain of the parties have per
fected this appeal. What is filed with the record here 
as the bill of exceptions lacks the requisite authentication 
by the clerk of the trial district court and will not be ex
amined. (See Romberg v. Fokken, 47 Neb. 198; Spurk v.  
Dean, 49 Neb. 66; Childerson v. Ohilderson, 47 Neb. 162.) 

The cross-petition was sufficient in its statements of 
facts and prayer to warrant the relief, for which as to it 
-there was a decree, and in the absence of a proper bill of 
,exceptions we cannot examine the questions presented
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by the brief of counsel. (Stuart v. Burcham, 50 Neb: 823.) 
The decree must be 

AFFIRMED.  

GERMAN NATIONAL BANK OF LINCOLN, APPELLEE, V.  

FARMERS & MERCHANTS BANK OF HOLSTEIN, NE

BRASKA, ET AL., APPELLANTS.  

FILED APRIL 21, 1898. No. 7986.  

1. Review Without Bill of Exceptions. If there is no bill of exoep
tions in the record, or the same has been quashed, questions which 
for their examination require reference to a bill of exceptions 
cannot be considered.  

2. Corporations: CONSTITUTIONAL LAw. "The word 'ascertained,' in 
section 4, article 11, of the constitution, means judicially 'ascer
tained,' and to 'judicially ascertain' the amount due from a cor
poration to a creditor thereof means to have the finding and judg
ment or decree of a court as to such amount." (Globe Publishing 
Co. v. State Bank of Nebraska, 41 Neb. 175.) 

3. - : - . The foregoing is also applicable to the liability of a 
stockholder in a banking corporation as fixed by section 7 of the 
same article of the constitution. (Farmers Loan & Trust Co. v.  
Funk, 49 Neb. 353.) 

4. - : - : PLEADING. The portion of the petition in relation to 
the ascertainment of the amount due a creditor from the corpora
tion and exhausting the assets of the latter held sufficient against 
attacks of the time and manner made.  

5. Action Against Stockholders. An action such as this should be 
for the benefit of all the creditors of the corporation against whose 
stockholders it is commenced.  

6. Insolvent Bank: ACTION AGAINST STOCKHOLDERS: PARTIES. The 
bank, the liability of whose stockholders was sought to be en
forced herein, held not a necessary party to the action, but not an 
improper one.  

7. : : This and similar actions are within the equity juris
diction of the courts and call for the exercise of their equity 
powers.  

. -: -. The general nature of the relief to be afforded in its 
main and ordinary elements outlined herein.  

APPEAL from the district court of Lancaster county.  
Heard below before HALL, J. Modified.  

42
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German Nat. Bank v. Farmers & Merchants Bank.  

Capps & Stevens and Bochmer & Runtnons, for appel
lants.  

Abbott, Relleck & Lane, contra.  

HARRISON, C. J.  

Action was instituted by the appellee, for itself and 
for the benefit of all other creditors of the Farmers & 
Merchants Bank of Holstein, to recover of the stockhold
ers of the latter the amount for which each, as a stock
holder of the corporation, was liable to the creditors of 
the corporation. It was of the allegations of the petition: 
"Plaintiff further says that since the execution, delivery, 
and transfer of said notes the said defendant the Farm
ers & Merchants Bank had ceased to do business and had 
been dissolved, and is now wholly and completely insolv
ent and unable to pay its obligations hereinbefore set 
forth; that all the assets ever held by said bank, includ
ing the amount of the notes above described, have been 
appropriated and used by the said bank, or its officers, 
for the purpose of paying its debts or dividing among its 
several stockholders, and that there are no assets or 
property of any kind or description belonging or owing 
to said bank with which the notes hereinbefore mentioned 
and described could be paid, and that said bank has no 
assets with which to pay these obligations, except as 
hereinafter described; that the exact amount justly due 
has heretofore been ascertained, and the corporate prop
erty has been wholly and completely exhausted." It was 
of the defenses set forth in answer for all defendants ex
cept the corporation that no judgment had been obtainel 
against the appellant bank for the amount of the notes, 
the indebtedness evidenced by which furnished a basis 
for the present action. In a trial of the issues joined, the 
appellee was successful, and the other parties have per
fected this appeal.  

The bill of exceptions herein has, on motion, been
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quashed and all questions which for their due considera

tion would require a reference to that document must be 

passed without examination.  
It is of the points of argument for appellants that the 

petition was insufficient, in that it contained no state

ment of the facts relative to the due ascertainment of any 

sum due from the Farmers & Merchants Bank of lol

stein, and the exhaustion of the assets thereof. We have 

hereinbefore quoted the averments of the petition on this 

subject, and it remains to determine whether they were 

sufficient or insufficient. In section 4 of the article of the 

constitution entitled "Miscellaneous Corporations" it is 

provided: "In all cases of claims against corporations 

and joint stock associations, the exact amount justly due 

shall be first ascertained, and after the corporate prop

erty shall have been exhausted the original subscribers 

thereof shall be individually liable to the extent of their 

unpaid subscription, and the liability for the unpaid sub

scription shall follow the stock." It has been held by this 

court that "ascertained," as used in the portion of the 

constitution quoted, means judicially ascertained; and it 

has also been determined what is the import of the lan

guage in regard to the assets of the corporation being ex

hausted. (See Globe Publishingj Co. v. State Bank of Xe

braska, 41 Neb. 175; Conunercial Nat. Bank v. Gibson, 37 

Neb. 750; Farmers Loan & Trust Co..v. Funk, 49 Neb. 353; 

State v. German Savings Bank, 50 Neb. 734; Van Pelt r.  

Gardner, 54 Neb. 701.) And it has also been announced 

that the provisions of section 4, in relation to the ascer

tainment of the liability of the stockholders and the ex

haustion of the assets of the corporation, are applicable 

to the liability of stockholders in banking corporations 

under the terms of section 7 of the same article of the con

stitution. (See Farers Loan & Trust Co. v. Funk, supra.) 

It will be noted that the allegations in the petition 

are that the "exact amount justly due has hereinbefore 

been ascertained, and the corporate property has been 

wholly and completely exhausted," and the wording of



German Nat. Bank v. Farmers & Merchants Bank.  

the section of the constitution is "The exact amount 
justly due shall be first ascertained and after the cor
porate property shall have been exhausted." The framer 
of the pleading did not employ the precise words of the 
constitution, but followed them very closely, and con
veyed the same meaning.  

Before answer for appellants there was filed for them 
a motion that the sentence to which we have just referred 
be stricken from the petition because indefinite and un
certain and a statement of conclusions and not of facts, 
which was overruled; but there was no proper attack 
made against such portion of the petition, and we are sat
isfied that it was a sufficient statement to warrant the 
reception of evidence under it of the necessary facts, and 
inasmuch as by the answer and reply the issue was raised 
of whether a judgment had been rendered, in the absence 
of a bill of exceptions it must be presumed there was 
sufficient of evidence to warrant the court's decree, based, 
as it must have been, partially on a finding that there had 
been the necessary ascertainment of the amount due from 
the corporation and its assets exhausted.  

It is urged that the action was evidently brought for 
the benefit of appellee alone, and should have been for 
all creditors; hence was not sustainable. Such an action 
should be for all creditors, and all creditors within the 
jurisdiction of the court should be made parties. (Van 
Pelt v. Gardner, supra.) In the case at bar the action was, 
in form and substance, for the benefit of all creditors, and 
there was in the petition an allegation in effect that the 
appellee was the sole and only remaining creditor, and 
as the record does not disclose to the contrary, it must 
be concluded that the action was not defective in this 
particular.  

It is contended that there was a misjoinder, in that the 
bank, the corporation, and its stockholders were sued in 
the one action; that this was a misjoinder of parties and of 
cause. The bank was not a necessary party to an action 
to establish and enforce the stockholders' liability, and in
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such action no specific relief is sought, or can be granted, 
against the corporation. (Van Pelt v. Gardner, supra.) 
But that the bank was made a party, or relief afforded 
herein against it, if erroneous, was not error of a char
acter which can affect in any manner the adjudication of 
the rights of the stockholders. While probably not a 
necessary party, the bank was not an improper one. This 
is an action which addresses itself to the equity side of 
the court; calls for the exercise of equity jurisdiction of 
the court, rather than what are termed its strictly and 
distinctively law or legal powers. In Harris v. Dorchester, 
23 Pick. 112, the supreme court of Massachusetts, in the 

consideration of a similar question under a like provision 
of statute, stated: "If actions at law will lie under the 
30th section, suits may be multiplied to an indefinite ex
tent. Each bill-holder or other creditor must have its sep
arate suit, and each stockholder must be sued separately.  

Again, suits between stockholders to adjust their contri

butions would be interminable. If a creditor's demand be 

larger than the amount of stock owned by any one, he 
must have several suits against several individuals on the 

same cause of action, or lose a part of his just demands.  

If any one stockholder owned more stock than was 

needed to meet any one claim made upon him, he would 

be liable to several suits. It may happen, and probably 
has happened in this instance, that a bank owes more 

than the amount of its whole capital. In such case, there 

must either be a pro rata division among the creditors of 

what may be recovered, which would be impracticable in 

suits at law, or those who sue first must recover the whole 
of their debts, leaving others totally remediless, which 

would be palpably unjust. The evils and inconveniences 
of attempting to enforce this section by suits at common 
law would be incalculable; and such remedy would be 
inadequate, vexatious, and mischievous. The only proper 
means of giving effect to this provision is by a process in 

equity, and this, of all cases which can arise, seems to 

call most loudly for chancery jurisdiction. To a bill in
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equity all persons, however numerous, might be made 

parties, and all the relative and conflicting claims of the 

many creditors and stockholders settled and their' pro

portionate rights to recover, and liabilities to contribute, 
adjusted in a single suit. We are all, therefore, of opinion 

that this case comes within the equity jurisdiction of the 

court and that an action at law will not lie." (See also 

Coleman v. White, 14 Wis. 762 (700*); Harper v. Carroll, 69 

N. W. Rep. [Minn.] 610, 1069; Harpold v. Stobart, 46 0.  

St. 397; Glenn v. Williams, 1 Am. & Eng. Corp. Cas. 58; 

Terry v. Tubman, 92 U. S. 156; Pollard v. Bailey, 87 U. S.  

520; Wright v. McCormick, 17 0. St. 87; Richmond v. Irons, 
121 U. S. 27; Schroder v. Mianiufacturers Kut. Bank, 133 U.  

S. 67; Liyett v. Glenn, 51 Fed. Rep. 381.) 
There was judgment herein in favor of the appellee and 

agrainst each of the stockholders of the appellant bank 

for the full sum for which each was liable under the 

terms of the constitutional provision, and that execution 

be awarded the appellee against each. This, we think, 
as to the awarding of the execution in favor of appellee, 
was improper. To make collections and disburse the 

moneys to the creditors there should be some person al

ways amenable to the order of the court and from whom 

at all times the true state of account may be ascertained.  

This points directly to a receiver. There should in each 

case of the nature of this one be an application for and the 

appointment of a receiver. The court should adjudge 

the amount due the creditor, or each of the creditors, if 

more than one, and also the total amount due from each 

stockholder, and determine the amount of the pro rata 

share required in the first instance necessary to be paid 

by each stockholder to satisfy the indebtedness proved in 

the suit, and the costs thereof, such amounts to be col

lected under the court's order by execution or. other 

proper writ or process or by suit, if necessary, all moneys 

to pass into and through the hands of the receiver. Of 

course, when the total of the indebtedness exceeds the 

aggregate of the sums due from stockholders an assess-
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ment will not be requisite. The cause should be retained 

that in proper application such further orders, assess

ments, and decrees may be made as the facts and circum

stances and the doing of equity may require. This cause 

is remanded to the district court for modification of the 

decree and such further proceedings as we have herein

before indicated and as may be necessary to insure the 

proper relief herein.  
JUDGMENT ACCORDINGLY.  

UNION LIFE INSURANCE COMPANY OF OMAHA V. WIL

HELI IAMAN, GUARDIAN.  

FILED APRIL 21, 1898. No. 7832.  

1. Conflicting Evidence: REVIEw. A verdict on conflicting evidence 

will not be disturbed unless manifestly wrong.  

2. Action Against Insurance Company: VERDICT FOR PLAINTIFF. Tih 

evidence examined, and held that there was sufficient thereof in 

support of the verdict returned.  

.3. Rulings on Evidence: REVIEW. Actions of the trial court in the 

admission of alleged objectionable evidence considered and de

termined not erroneous.  

4. Insurance: PAYMENT OF PREMIUM: CREDIT: QUESTION FOR JURY.  

To constitute a life iasurance policy operative and of force it was 

necessary that the first premium should be paid, and in an action 

on the policy there was evidence sufficient to sustain a- finding 

that the general manager of the company had extended credit to 

the party named in the policy for the payment of the first pre

mium. Held, That the question of whether such credit had been 

given was a proper one to submit to the jury; and further, that 

such question was within the issues presented by the pleadings in 

the case at bar.  

-. : - . If, for the payment of such first premium, a credit 

was extended, the policy became of effect and binding.  

4. - : STATEMENTS OF AGENT: EVIDENCE. The statements of an 

agent while acting in a matter in which he has authority, and of 

matters within the scope of his authority, and of and concerning 

the business in hand, made at the immediate time of its transac

tion, or a part thereof, are admissible in evidence against his prin

cipal.
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7. : : . Such statements made subsequent to the close 
of the transaction, not connected therewith and not specially au
thorized by the principal, cannot be received in evidence against 
the latter.  

8. - : INSTRUCTIONs: REVIEW. Actions of a trial court in giving 
portions of the charge to the jury approved or held not prejudi
cially errofheous.  

9. Harm: less Trror. Errors which it is clear from -an inspection of the 
whole record did not prejudice the rights of the complaining party 
furnish no stifficient cause for reversal of a judgment.  

ERROR from the district court of Douglas county.  
Tried below before KEYSOR, J. Affirmed.  

W. W. Aloreman, for plaintiff in error.  

Brome, Burnett & Jones. contra.  

HARRISON, C. J.  

Of date December 16, 1891, there was executed an in
strument, in form a policy of insurance on the life of 
John W. Drewlow, in the sum of $2,000, the beneficiaries 
therein named being Helen and Richard Drewlow, the 
children of John W. Drewlow, and of date August 8, 
1893, this action was instituted in the district court of 
Douglas county by the defendant in error as guardian 
of Helen and Richard Drewlow, it being alleged in the 
petition that the policy of insurance was, of the date 
we have before stated, issued and delivered to the as
sured; that he "kept and performed all the conditions 
and agreements on his part to be kept and performed .  
and paid the consideration in said agreement mentioned 
at the time the same was due and payable, excepting 
the sum of $62.80 falling due on the 16th day of Decem
ber, 1892, and said sum was on said date duly tendered 
and offered to defendant by said Drewlow." The death 
of John W. Drewlow of date March 24, 1893, the furnish
ing to the company of proof thereof, demand of payment 
of the amount of the insurance, and failure and refusal 
by the company were pleaded. In the answer there
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was a denial that the company ever delivered or author
ized the delivery of the agreement or policy in suit, and 
it was stated that the policy was signed pursuant to 
an application by John W. Drewlow to the company for 
the issuance with the express understanding that it was 
not to take effect until the amount of the first premium 
should be paid in full, and that the first premium had 
never been paid and the policy had never been of force 
or effect. The further portions of the answer were as 
follows: "That the agreement or policy of insurance 
sued on, copy of which is set out in the petition, was ob
tained by the said John W. Drewlow, during his lifetime, 
by fraud; that prior to, and on the 16th day of Decem
ber, A. D. 1891, Frank H. Chapman was a soliciting agent 
in the employ of this defendant; that said Frank H.  
Chapman employed the said John W. Drewlow to assist 
him in securing applications for insurance to be taken 
by this defendant, and in order to enable the said John 
W. Drewlow to show and represent to persons whom he 
might solicit to make applications for insurance that he 
(said Drewlow) had himself taken a policy on his own 
life, the said Chapman and Drewlow made out an appli
cation in writing in the name of said Drewlow, as appli
cant, for the policy of insurance sued on, and procured a 
medical examination of said Drewlow, and forwarded the 
said application to this defendant; that this defendant 
accepted said application and issued the policy of insur
ance sued on, and, together with a receipt duly signed, 
for the first premium, to-wit, the sum of $62.80, for
warded the same to said Chapman, to be delivered to the 
said Drewlow upon the payment of said $62.80, and not 
otherwise; that in fact the said Drewlow did not make 
said application in good faith and did not intend to 
accept the said policy of insurance and pay the premium 
aforesaid, or any premium thereon, of all of which this 
defendant was wholly ignorant and issued the said policy 
and forwarded the receipt aforesaid in good faith be
lieving the said application to have been made bona fide,
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and would not have issued the same if it had known the 
facts aforesaid; that afterwards the said Chapman, the 
said John W. Drewlow then being present and con
senting, at the office of this defendant, in Omaha, Ne
braska, surrendered to this defendant the aforesaid 
receipt for the first premium, stating that the said Drew
low did not intend to accept the said policy of insurance 
or pay the said premium or any premium thereon, which 
receipt this defendant then accepted and destroyed and 
demanded the return of said policy of insurance, which 
the said Chapman and said Drewlow then promised, but 
afterward failed to do; that afterwards the said John 

WY. Drewlow, being about to undergo a painful surgical 
operation, represented to the said Chapman that he 
(Drewlow) would be compelled to submit himself to the 
influence of chloroform, and that he feared he might not 
survive the same, and desired to obtain the benefit of said 
policy of insurance for his children in the event of his 
death during such operation; and thereupon it was agreed 
by and between the said Chapman and said Drewlow 
that the said Drewlow should execute in favor of said 
Chapman his (Drewlow's) promissory note for the amount 
of the first premium aforesaid, and date the same back to 
a period within sixty days from the date of said policy 
of insurance, and that said Chapman should execute a 
receipt for the amount of said first premium and place 
the same in the hands of one Underberg during the surgi
cal operation, and that if the said Drewlow should sur
vive the said operation such note' and receipt be de
stroyed, but in the event of his death during the same 
the note would be paid by a relative of said Drewlow 
and the receipt delivered showing the payment of said 
premium, all of which the said Chapman and Drewlow 
then did and performed, but wholly without the knowl
edge or consent of this defendant and in fraud of this 
defendant's rights; that said Drewlow in fact survived 
said operation, but whether said note and receipt were 
destroyed or not this defendant has no knowledge or

602 [VOL. 54



Union Life Insurance Co. v. Haman.  

information; but this defendant says the said Drewlow 

did not pay or intend to pay the said note or said pre

mium, or any part of the same; that the said Chapman 
had no authority to accept a note in payment of said 

first premium, nor any authority to execute a receipt for 

the same or.to receive payment of said premium, except 

upon the production of a receipt therefor sigued by the 

president, or the vice-president, or the secretary of this 

defendant, all of which the said Drewlow then well 

knew." The reply was a general denial. The guardian 

was successful in the district court and the company 

presents the cause here for review.  
We deem it best to first discuss and determine the 

question of the sufliciency of the evidence to sustain the 

verdict. It is urged that the verdict has no support in, 
and is contrary to, the evidence, and in this connection, 
also, that the trial court erred in refusing a request to 

direct a verdict for the company.  
One F. H. Chapman was called as a witness and testi

fled that during the winter season of 1891 he was agent 

or solicitor for the company at Stanton, this state, where 

Drewlow then lived, and that he, Chapman, employed 

Drewlow to assist in soliciting parties to take insurance, 
and further testified substantially as follows: "I took 

an application from him for a policy of insurance, and 

forwarded it to the company. I had solicited him for life 

insurance, and he claimed he could not afford to carry 

it, so I told him that I would get him a policy any way, 
and I did so. It was not the understanding that he was 

to pay for the policy. I told him it would not be neces

sary; I would get him a policy without, and I did so.  

Drewlow spoke the German language, and I was among 

Germans and he was assisting me, and the question 

arose often why he did not carry a policy, and I thought 

I would fix that by getting him a policy, and I did so.  

The policy was not to be delivered at all. He was not to 

pay anything for it. He did not pay anything for it. I 

received the policy within a day or two after its dat-,
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together with a receipt for the fi st premium, somewhere 
along about $60. I afterward returned this receipt to Mr.  
Harrison on Christmas day, 1891. Mr. Drewlow and my
self were present together in the office of the defendant 
at Omaha. Mr. Hunter was also present, and, I think, 
all of them. I told them that lie [Drewlow] was not 
going to take the policy; that he had got the policy for 
soliciting purposes, and I returned the receipt so it would 
not be charged against me. This was in the presence of 
Drewlow, and he made no protest or objection. Then I 
went out with Mr. Wigton to the bank to get a check 
cashed, and when I returned Mr. Hunter and Mr. Drew
low had had some talk, and Mr. Hunter didn't like the 
plan, and he told me that Mr. Drewlow had concluded to 
take the policy. Mr. Hunter said the policy should be 
returned if it was not taken. Drewlow did not take it, 
or pay any premium on it. Afterwards, Drewlow sub
mitted to a surgical operation. This was in the spring 
after the policy was issued. When he was ready fir the 
operation he came to me and wanted me to arrange to 
make the policy good. I didn't like to do it, but I did.  
I gave him a receipt for the first premium. He gave me 
a note for the amount. We dated the receipt and the 
note back. He told me that his brother-in-law would pay 
the note in case he died during the operation. These 
papers were given to Dr. Underburg, and after the opera
tion they were to be returned to him, if he didn't die. He 
survived the operation. I do not know what became of 
the papers. I never saw them afterwards, and never 
thought he would claim the policy was in force .and 
I neglected to call for the receipt. He never paid the note 
to me. The receipt and note were dated back, so as to 
make it appear that the transaction occurred within 
sixty 'days from the date of the policy, and avoid the rul, 
of the company, which would have required a re-exami
nation. This letter now shown, to be marked 'Exhibit 2,' 
is in the handwriting of Mr. Drewlow. I received it by 
mail, along in the summer after the surgical operation.
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I first informed the company of the fact that this policy 
was applied for without any expectation on the part of 
Drewlow of paying the premium, and for the purpose of 
using it merely to aid in soliciting insurance, on Christ
mas day, 1891. I did not inform the company of the 
arrangement entered into between Drewlow and myself 
at the time of the surgical operation, until after the 
money was offered for the second premium. My ar
rangement with Drewlow was, that I gave him a percent
age on the business done, to be paid out of my own 
commission. The paper marked 'Exhibit 3' is signed by 
me. It is the same paper that I gave at the time that 
Drewlow was about to submit to the surgical operation.  
I said nothing to the defendant about the matter until 
the time when Mr. Wigton came to Hastings to see me 
about it, some time in the following summer, I think., 
It was at the same time that Mr. Wigton came to see me, 
and Mr. Hunter went to Stanton to look the matter up." 

On cross-examination his testimony was in part as 
follows: 

Q. At the time you got this policy, what date was it 
with respect to the date of the policy? 

A. Probably one day after, or the same day perhaps.  
Probably one day later though.  

Q. After you got this policy up there did you deliver it 
to Mr. Drewlow? 

A. We officed together.  
Q. It is a fact that the policy was turned over to, him? 
A. Well, yes.  
Q. Now, on Christmas day you and Mr. Drewlow came 

down here to Omaha? 
A. Yes, sir.  
Q. And at the time this policy came to you, there was a 

receipt for the first premium that came .with it? 
A. Yes, sir.  
Q. And when you came back down here to Omaha you 

brought that receipt back? 
A. Yes, sir.
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Q. And you went in with Mr. Drewlow and had a talk 
with Mr. Hunter and Mr. Wigton? 

A. Yes, sir.  
Q. And in which you told them that Mr. Drewlow had 

concluded not to take this policy? 
A. No, I told them that he was not to take the policy; 

that he said he could not pay for it and he didn't want 
to take the policy. They urged him at that time to take 
the policy.  

Q. Didn't they say to him-didn't Mr. Hunter say to 
him at that time that he could take the policy and pay for 
it out of the premiums he would make from business you 
and he could obtain? 

A. Yes, sir.  
Q. And subsequently you went out? 
A. Yes, sir.  
Q. And when you came back Mr. Hunter told you that 

Mr. Drewlow had concluded to take the policy? 
A. Yes, sir; he said that Drewlow had concluded to 

take the policy, but the facts of the case were
Q. Now, did you mean that Hunter said the facts 

were? 
A. No, that was mine.  
Q. What else did Mr. Hunter say about that at that 

time? 
A. There was nothing in particular.  
Q. Who was Mr. Hunter? 
A. Mr. Hunter was the general manager.  
Q. How? 
A. General manager.  
Q. He was general manager of the company? 
A. Yes, sir.  
Q. And this conversation took place at its home office 

here in Omaha? 
A. Yes, sir.  
Q. In Christmas, 1891? 
A. Yes, sir.  
Q. Mr. Hunter was the man under whose supervision 

you wereacting asagent?
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A. Yes, sir.  

Q. Now, isn't it a fact that after you went back to 

Stanton this policy was delivered to Mr. Drewlow? 

A. He had possession of it all the time. He had pos

session of it in this way: we had our office together.  

Yes, sir; I gave him the policy, and when we solicited 

insurance he pulled his policy amnd showed them.  

Q. He took the policy along with him when he went 

with you to solicit insurance? 
A. Yes, sir.  
Q. And had possession and control of it? 

A. Yes, sir.  
Q. And Mr. Drewlow assisted you in soliciting insur

ance during the months of February and March? 

A. Well, Drewlow didn't do very much. He worked 

with me for a while, and saw a good number of people, 

and then, when I would insure a man, he would come in.  

for his part of the commission; and if I was allowed to 

say what I started to say a while ago I could explain that 

a little.  
Q. Well, go ahead and let us have the explanation.  

A. Mr. Hunter told me at the time that Mr. Drewlow 

and Hunter and I were talking, and when Mr. Hunter 

made the remark that he would take the policy, of 

course he knew nothing of our private matters. Drew

low was not good pay, and I did not want to deliver him 

the policy. I had no intention of delivering him the 

policy without he paid for it. He never paid for it.  

Q. You simply delivered him the policy and he never 

paid for it? 
A. It had been delivered prior to that.  

Q. And after that he assisted you in soliciting insur

ance? 
A. Yes, sir.  
Mr. A. L. Wigton, secretary of the company, was pres

ent in the office at Omaha when Chapman and Drewlow 

were there and gave up the receipt, and testified to its 

being given to the cashier and destroyed, and a record
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made in the books that the policy was not taken, and 
that the two then stated the policy had not been obtained 
as insurance on the life of Drewlow but as a "decoy 
policy" to use in soliciting other parties to insure; that 
the company did not learn or know that Chapman had 
given Drewlow a receipt showing payment of the first 
premium or that Drewlow was asserting the policy of 
force, until November, 1892.  

The cashier testified in the main the same as the sec
retary, and further as follows: "The company first 
learned in November, 1892, that Drewlow, or some per
son for him, was claiming that the policy was in force.  
Mr. O'Halleron came in and asked when a second pre
mium would be due. The first premium was never paid.  
I keep the books of the company. When this policy was 
sent out with the receipt for the first premium, the 
amount of the receipt was charged to the account of 
-Chapman; that was the usual and ordinary way of keep
ing an agent's account; but it is an agent's account-sort 
of a memorandum account. Whenever a policy was sent 
to an agent, it is charged to his account, and he is held 
responsible for it until the receipt is returned or the 
money paid." 

The witness Chapman was called for the defendant in 
error on rebuttal and stated as follows: 

Q. Mr. Chapman you may state whether or not during 
the time you have been transacting business for the 
Union Life Insurance Company it has been customary 
and usual for you to settle for and collect premiums upon 
policies solicited by you and issued through you, as 
agent, in such manner and upon such terms as you saw 
fit.  

A. The company require a certain amount of money 
from me on each policy. They hold me for that. The 
settlement I make with the-. The settlement with the 
parties I make myself.  

Q. Has it been customary and usual for you to extend 
credit to parties for the first premium, if you saw fit?

608 [VOL. 54



JANUARY TERM, 1898.
Union Life Insurance Co. v. ilaman.  

A. Yes, sir; that is, on the payment of the first pre
mium. I have arranged the payment of it.  

Q. You may state whether or not you did that with 
respect to policies issued while you and Drewlow were 
acting together at Stanton.  

A. Yes, sir.  
One Walter Lucas was interrogated on rebuttal in 

regard to a conversation between Chapman and Drew
low relative to the policy, and whether he had heard it.  
He stated that he did, and was further asked and an
swered: 

Q. I will ask you whether or not upon that occasion 
Mr. Drewlow gave a revolver to Chapman and said that 
makes us square on the premium on my life insurance, 
and Mr. Chapman answered, Yes, that straightens it up? 

A. He did.  
Q. Did you hear that conversation? 
A. I did, sir.  
He also said that he had been in possession of and 

carrying the revolver for some time prior to the conver
sation and Drewlow asked him, the witness, for it, saying 
that it was to be delivered to Chapman to finish the pay
ment for the policy.  

George E. Bryson testified that at three or four dif
ferent dates during the month of January, 1892, Chap
man told him, the witness, that Drewlow had paid the 
first premium on the life insurance policy. These were 
all at times when Chapman was soliciting the witness to 
make application for insurance.  

From an inspection of all the evidence it is clear that 

the policy did not become operative and of effect by its 
delivery to Drewlow to use as a "decoy policy," as some 
of the witnesses expressed it, or in the soliciting of in
surance to induce persons asked to insure to believe that 
Drewlow was a policy-holder. Neither, if believed in all 
its statements, could it be drawn from the testimony 
relative to the delivery of the policy, and a receipt for the 
first premium to Drewlow by Chapman immediately 
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prior to the time at which the former subjected himself 
to the surgical operation, that the policy became of force; 
and the jury would have been fully warranted in finding 
that the policy never did become of force as a contract 
of insurance, and of such decision it could not have been 
said that it was without sufficient of evidence to support 
it; but on the other hand the inference was but fair that 
when Chapman and Drewlow were at the office of the 
company in Omaha, and the company, through its offi
cers, the manager, secretary, and cashier, were informed 
of the facts, circumstances, and motives attendant upon 
the obtaining of the issuance of the policy, and acting on 
such information the regular formal receipt for the first 
premium was destroyed and the policy was ordered re
turned to the company, but subsequently, during the in
terview, after being urged by the manager, Drewlow con
eluded to take the policy, and the information that this 
conclusion had been reached was conveyed to Chapman 
by the manager, coupled with the statement that Drew
low could pay for "it out of the premiums" he would 
make from business done in soliciting insurance for the 
company by the two, Chapman and Drewlow, that there 
then arose a contract by which Drewlow became enti
tled to pay to Chapman the first premium from commis
sions made in soliciting insurance; and, when considered 
in connection with the further testimony that Chapman 
was authorized or with the knowledge of the company 
gave credit to parties for the payment of the amount of 
premiums or settled them in his own way, he paying the 
company, how the settlement was made between the two 
men ceased to be important to the company. There was 
also evidence that the payment was made by Drewlow to 
Chapman. A receipt was introduced, signed by Chap
man, by which such payment was evidenced, and there 
was the statement of Chapman to Drewlow in the pres
ence of the witness Lucas which tended to prove the fact 
of payment. Of the testimony of Lucas, also that of the 
witness Brvson, of admission by Chapman of payment of
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the premium by Drewlow, it is insisted that it could not 

be received to show the fact of such payment, as the 

statements of Chapman in this relation could not bind 

the company. The statement in the presence of Lucas 
was a part of and at the immediate time of the transac
tion and hence was receivable. (1 Am. & Eng. Ency.  
Law [2d ed.] 691-694; McCormick v. Demary, 10 Neb. 515.) 
The statements to Bryson were not of the time of the 

tran-action and not competent as evidence of the fact in 

issue. (1 Am. & Eng. Ency. Law [2d ed.] 695; Gale SullV 
Harroio Go. v. Laughlin, 31 Neb. 103; Commercial Nat. Bank 
r. Br ill, 37 Neb. 626.) If the latter was receivable for 
any purpose, it could but be to affect the credibility of the 
witness to show statements of the witness at variance 
with his testimony. That the statements of Chapman 
disclosed by the former, the testimony of Lucas, could 
not be received to bind the company could only be true 
if the further contention was correct, that Chapman was 
not authorized to receive payment of the first premium; 
but whether he was so empowered was a question of fact, 
and we must presume that the jury believed he was, as 
such a finding was of necessity elemental of the verdict 
it returned. That Chapman stated the policy to be in 
force, and the premium paid, was explainable, as is in
sisted by 'counsel, on the theory that such statements 
were made as a part of the scheme to use the policy as a 
"decoy" to represent it of force, when in reality it was 
not so; but this and all these matters were of fact for 
the jury to determine, an(I its settlement of them, as 
evidenced by the verdict, had sufficient favorable evi
dence to sustain it. One of the strongest circumstances 
lending support to the view of the affair taken by the 
jury is that, after the officers of the company knew all 
the facts in regard to the obtaining this policy, and had 
taken steps to recall it, after the close of the visit of 
Chapman and Drewlow to Omaha, nothing further was 
done relative to getting possession of the policy, but it 
was left with the two men, presumably pursuant to the
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talk with the manager of the company. It follows that 
the argument of the lack of evidence to warrant the ver
dict and that the decision of the jury was contrary to the 
evidence is unavailing.  

It is argued that the trial court erred in admitting in 
evidence the insurance policy, on which the suit was 
predicated, when offered. The ground of the objection 
and basis of the argument is that at the time it had not 
been shown that the premium had been paid, or that 
there was no evidence that it had ever become operative 
as a contract. That the policy, in the form in which it 
was offered, had been signed and sent to its agent for 
delivery was of the facts admitted by the pleadings. This 
being true as to the policy in suit, it was admissible with
out further proof; that the first or any premium had not 
been paid was of the matters placed in issue by the plead
ings, and the burden of its proof was on the company.  

It was assigned for error that the court overruled the 
objection on the part of the company to the introduction 
of the receipt by Chapman to Drewlow for the amount 
of the first premium. With the view we have taken of 
the authority of Chapman to settle with Drewlow for 
this amount, this piece of evidence was entirely compe
tent and receivable, and the same may be said of the 
third assignment of error, which was in relation to a por
tion of the testimony of the witness Lucas in which he 
was allowed to detail the receipt of certain property by 
Chapman from Drewlow as payment of the balance of 
the first premium.  

During the argument of the cause to the jury the fol
lowing was made of record: "And both parties having 
rested, the case was argued to the jury by counsel for 
each party, whereupon, during the closing argument made 
by H. C. Brome, Esq., in behalf of the plaintiff, the said 
H. C. Brome commented upon the testimony on the trial 
by the witnesses Walter Lucas and George E. Bryson, and 
argued to the jury that the testimony of said witnesses 
showed that the first premium on the policy had been
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paid in February or January, A. D. 1892; whereupon 

counsel for the defendant interrupted the argument and 

objected to the same, on the ground that the evidence 

of said witnesses had been admitted solely for the pur

pose of impeaching the credibility of the witness Frank 

Chapman, and was not admissible for any other purpose, 
and that counsel for plaintiff had no right to use the 

same, or comment upon the same, as tending to prove 

the fact that said premium had been paid; and there

upon the court ruled and stated in the presence of the 

jury, that while the testimony of said witnesses had been 

introduced for impeaching purposes only, their evidence 

tended to contradict the testimony of the said Frank 

Chapman, to the effect that the first premium on said 

policy had not been paid, and that it was for the jury to 

determine from this conflicting evidence, and such other 

evidence as there might be, whether or not the first pre

mium on said policy had, in fact, been paid; to which 

ruling and statement of the court so made in the pres

ence of the jury counsel for the defendant then and there 

excepted, and thereupon the said H. C. Brome, counsel 

for the plaintiff, proceeded with the argument to the 

jury, and continued to argue from the evidence of the 

said witnesses Walter Lucas and George E. Bryson that 

the testimony of the said witness Frank Chapman, to the 

effect that the said first premium had not been paid, had 

been overcome, and that the same was false, and that the 

said first premium had been thereby shown to have been 

paid." In the charge to the jury the court made the fol

lowing statement: "You are instructed that the testi

mony of the alleged admissions of the witness Chapman, 
that said policy had been paid for, were not admitted 

for the purpose of binding the defendant company, and 

were not competent for that purpose, but were admitted 

solely as impeaching testimony, and the jury should con

sider it only so far as it bears on the truthfulness of said 

witness' testimony that said policy was not paid for." 

It is contended that the trial court erred in its statement
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relative to the testimony made at the time of objection 
to counsel's argument to the jury by giving to the testi
mony substantive force as applied to one of the facts in 
issue; also that it was error to instruct the jury that in 
considering the effect of this testimony on the credibility 
of the witness, its application must be narrowed to the 
truthfulness of one statement, viz., "that the premium 
had not been paid;" that instead of this the jury should 
have been informed that the testimony of the conflicting 
statements should be considered as affecting the credibil
ity of the witness generally and not in regard to any par
ticular fact. The record discloses that the testimony here 
drawn in question was ostensibly received for but one 
purpose-that of affecting the credibility of the witness 
Chapman. The court, during the argument to the jury, 
evidently concluded it possessed greater significance, and 
so stated. In the instruction the court gave expression to 
a contrary view to that it had voiced during the argument.  
As we have hereinbefore stated, the testimony of Lucas 
was competent as tending to prove the fact of payment 
of the premium, and there was other competent evidence 
of the same import amply sufficient, all taken in connec
tion, to sustain a finding that such payment was made; 
furthermore, it was not entirely essential that there be 
such finding as a basis for the verdict returned. The ver
dict may have been predicated on a determination that 
an extension of credit had been given for the payment 
of the premium; and if so, it rested on a supporting foun
dation in both the evidence and the rule of law aPplicable 
and governing. There were errors in these portions of 
the proceedings, but after a thorough review of the whole 
we cannot conclude or believe any prejudice to the rights 
of plaintiff in error resulted therefrom.  

It is of the errors assigned and argued that the third 
paragraph of the charge to the jury was improper, in 
that it submitted to that body the query of whether 
Drewlow, during life and good health, paid the first pre
miuni to Chapman, the company's agent. This question
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was directly of the issues presented and on which the 

-evidence was conflicting, and was for the consideration 

and determination of the jury; hence it was not error to 

give the portion of the charge, the subject of this objec

tion.  
It is argued that the court erred in giving in its charge 

to the jury the paragraphs numbered "4" and "5." These 

are in the following terms: 
"4. The defendant has alleged that said policy was ob

tained from it by fraud. Fraud is never presumed, but 

must be proved by a preponderance of all the evidence by 

the party claiming the existence thereof. If you believe 

from the evidence that said policy was obtained in, the 

first instance under an agreement entered into by said 

Drewlow and Chapman that said policy should not be 

paid for and should be used by Drewlow solely for the 

purpose of showing it and soliciting risks for said com

pany, and that defendant was ignorant of said facts, then 

you are instructed that such conduct on the part of said 

Drewlow constituted a fraud sufficient to render the 

policy void; and said policy could thereafter be made 

valid only by a new delivery with the intent of defendant 

and deceased that it should be binding on both.  

"5. You are further instructed, if you find from the 

evidence that said policy was delivered without requiring 

payment of the first premium and without any intention 

,on the part of said Drewlow of taking and retaining said 

policy and paying the premiums accruing thereon, but 

that subsequently it was agreed between said Drewlow 

and the general manager of said defendant company that 

Drc wlow should retain said policy and should pay to said 

defendant the amount of the first premium thereon at a 

later date, then you are instructed that such transaction 

amounted to a valid delivery of the policy and a giving of 

-credit for the first premium, and said policy took effect 

and became a binding contract at and from the time such 

.arrangement was made, and for all the purposes of this 

case it would be immaterial whether such first premium
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was ever paid or not; and if you find such arrangement 
was made and such credit was given, plaintiff will be 
entitled to recover in this case." 

In the brief it was stated: "It will be observed that by 
these two instructions the court submitted it to the jury 
to determine whether or not there had been a subsequent 
delivery of the policy, or whether or not there had been 
an agreement to waive the payment of the first premium.  
There was not, in my judgment, a particle of evidence 
justifying the submission of these questions to the jury." 
An examination of the evidence has convinced us that 
there was sufficient in the narration of what occurred 
between the general manager of the company and Drew
low and Chapman to warrant and to require the sub
mission to the jury of the question of it being then agreed 
that Drewlow was to keep the policy and pay the pre
mium from commissions earned in soliciting insurance, 
and that there was not submitted whether there was a 
"waiver of the payment of the first premium," but 
whether, as stated by the court, "credit" or time had been 
given within which it should be paid. It was further 
argued in this connection that these two paragraphs of 
the instructions embodied a proposition of fact to be 
settled by the jury which was not of the issues presented 
in the pleadings. Of the allegations of the petition was 
the following: 

"3. That on the 16th day of December, 1891, one John 
W. Drewlow, a resident of Stanton, Stanton county, Ne
braska, entered into a certain written agreement with 
the defendant Union Life Insurance Company of Omaha, 
Nebraska, by virtue of which agreement said defendant 
was, for a consideration to be paid by the said John W.  
Drewlow to this defendant and in accordance with cer
tain conditions and reservations in said agreement set 
forth, to pay Helen and Richard Drewlow, his children, 
or their executors, administrators, or assigns, upon sat
isfactory proof of the death of the said John W. Drew
low, after deducting therefrom all indebtedness due to
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the company, the Union Life Insurance Company of 
Omaha, Nebraska, from said John W. Drewlow the sum 
of two thousand dollars ($2,000)." 

Of this there was a denial in the answer, and, as we 
have hereinbefore set forth, there were also certain af
firmative statements on the subject of the delivery of 
the policy which were denied in the reply. Under the al
legation that the agreement "was for a consideration to 
be paid by Drewlow," and its denial, the matter of the 
contract between the manager and Drewlow was fairly 
within the issues, and where a credit is extended for the 
payment of a premium, of which payment is required to 
constitute the policy of force, the policy becomes opera
tive and binding. (Miller v. Brooklyn Life Ins. Co., 12 
Wall. [U. S.] 285; Bochen v. Williamsburgh City Ins. Co., 
35 N. Y. 131; McAllister v. New England Mutual Life Ins.  

Co., 101 Mass. 558.) 
At request of defendant in error the following instrue

tions were given: 
"1. You are instructed that what purports to be a copy 

of the application printed and written on the back of 
the policy is not in evidence and should not be considered 
by you.  

"2. You are further instructed that the printed in
dorsement on the back of the policy, entitled 'notice to 
the policy holder,' is no part of the policy, is not in evi
dence and should not be considered by you." 

It is asserted that this action was of prejudice to the 
right of the company, in that there was thereby with
drawn from the consideration of the jury the fact that 
in the application and on the back of the policy there 
appeared notice to the party to be insured or a stipulation 
to the effect that the policy could not and did not become 
of force until the first premium had been paid duriAg the 
life and good health of such party, and that there ap

peared further on the back of the policy, that no agent 
had authority to collect the first premium unless there 
was in his possession a receipt for the premium signed by
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the president, vice-president, or secretary of the com
pany. Under the issues joined and the evidence adduced, 
whether the matters to which we have referred entered 
into the consideration of the jury could not affect their 
findings or verdict; hence that they were withdrawn by 
the instructions could not prejudice the rights of plaintiff 
in error.  

No errors were assigned and presented which call for a 
reversal of the judgment and there must be an affirmance.  

AFFIRMED..  

E. H. ANDREWS ET AL. V. WILLIAM KERR.  

FILED APRIL 21, 1898. No. 8021.  

1. Review Without Bill of Exceptions. If there is no proper bill of 
exceptions in the record, no question can be determined which for 
its consideration necessitates a reference to matters which must 
be made of the record by or through such a document.  

2. Review: REVERSAL. To warrant a reversal, that errors have been 
committed and the rights of the complaining party were preju
dicially affected thereby must affirmatively appear of the record.  

ERROR from the district court of Adams county. Tried 
below before BEALL, J. Affirned.  

Greene & Hostetler, for plaintiffs in error.  

Capps & Stevens, contra.  

HARRISON, C. J.  

Action on a promissory note, in which, by answer filed, 
the defendant admitted the due execution and delivery 
of the instrument in suit, but alleged that it Was given 
to evidence in part an indebtedness arising in a contract 
of sale of a horse, of the terms of which there was a war
ranty that the animal was "sound and all right," relied 
on by defendant, but which was untrue, in that the horse
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was a "cribber" or "crib-biter;" that by the breach of 

the warranty the defendant had been damaged in a 
stated sum. As the result of a trial of the issues joined 
the plaintiff was accorded a recovery of the full amount 
of his claim as asserted. Defendant seeks a review in this 
court. . The bill of exceptions, on the hearing of a motion 
having such purpose, was quashed, and cannot be con
sidered.  

One of the assignments of error relative to the instruc
tions given is that the court informed the jury "that the 
defendant had admitted the plaintiff's cause of action, and 
the allegations of the petition were to be considered as 
true." The complaint here is that by the petition it was 
asserted that the defendant was indebted to the plaintiff 
in the sum stated in the note in suit, and interest thereon, 
and that this was true was not admitted. In this there 
was no error. The defendant did admit that he had be
come indebted to the plaintiff in the amount of the note 
and interest, but pleaded that by reason of the breach of 
the warranty of the horse, of the consideration for the 

sale of which, to the defendant, the note in suit evidenced 
a part, the defendant had been damaged, and for such 
damages asked an allowance.  

There are other assignments in relation to the instrue
tions, which are urged in argument in the brief, but to 
determine whether the errors, if any were committed, 
were prejudicial to the rights of the complainant would 
necessitate a reference to, and consideration in this con
nection of, the evidential matters in the bill of excep
tions, and these are not before us. There may have ex
isted conditions of the evidence with which any of this 
branch of the errors assigned could not have been preju
dicially erroneous, and to establish that errors may have 
been or were committed is not sufficient to secure a re
versal of a judgment in an action. It must further af
firmatively appear from the record that the errors were 
prejudicial to the rights of the complaining party.  
'Tracey v. State, 46 Neb. 361.)
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There being no bill of exceptions, we cannot consider 
the assignment that the verdict lacked evidence to sus
tain it. (Appelget v. McWhinney, 41 Neb. 253; Becker v.  
Sim~onds, 33 Neb. 680.) 

The petition contained statements sufficient to consti
tute a cause of action, and a proper prayer for relief.  
The material allegations were admitted, and no preju
dicial errors appear of record; hence the judgment must 
be 

AFFIRMED.  

HOME FIRE INSURANCE COMPANY OF OMAHA V. Louis 

S. DEETS.  

FILED APRIL 21, 1898. No. 8029.  

1. Appeal to District Court: IssuEs: EFFECT OF DISMISSAL. An appeal 
from the judgment of a justice of the peace in an ordinary civil 
action presents the case in the district court, to be proceeded with 
in all respects in the same manner as though the action had been 
originally instituted in the appellate court, and if the plaintiff 
suffer or invite a judgment of dismissal before a hearing on the 
merits, the judgment constitutes no bar to another action on the 
same cause.  

2. Insurance: ADDITIONAL INSURANCE: EVIDENCE. In a suit on a 
policy of insurance the defendant company Interposed the defense 
that the insured party hid procured additional insurance on the 
property In violation of the terms and conditions of the policy in 
suit, and that by such action the contract had been avoided. The 
evidence examined, and held not to support the contention of the 
company, but to sustain a finding that no additional insurance had 
been placed on the property.  

ERROR from the district court of Buffalo county. Tried 
below before SINCLAIR, J. Affirmed.  

Greene & Breckenridge, for plaintiff in error.

John E. Deeker, contra.
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HARRISON, C. J.  

Action on a policy of insurance against loss by fire, 

by the party insured, for the amount of the value of cer

tain corn included in the property described in the con

tract of insurance, and alleged to have been destroyed 

by fire subsequent to the contract which was of date 

April 16, 1890. In its answer the company admitted the 

contract of the date and terms alleged by the plaintiff 

and pleaded that of the conditions of the policy there 

was the following: "If the assured shall now have or 

hereafter procure or accept any other contract of insur

ance on the above mentioned property, whether valid or 

not, without consent indorsed thereon, this policy shall 

be null and void;" that subsequent to the issuance of 

the policy and prior to the time of the fire by which the 

loss was occasioned, without the knowledge or consent 

of the company and in violation of the contract, the as

sured obtained of another company, the "Farmers Mu

tual Insurance Company of Buffalo County, Nebraska," 

other and further insurance on the corn, by which act 

the policy on which this suit was predicated was an

nulled. For the company it was further pleaded that 

prior to the institution of this action the plaintiff had 

commenced a suit against the company before a justice 

of the peace of Buffalo county, on the policy herein de

clared upon, and for the same cause as herein asserted, 
in which there had been a trial of the issues and judg

ment for the company, to avoid the effect of which the 

unsuccessful party had perfected an appeal to the dis

trict court of Buffalo county, and after the appeal dis

missed said action; "that the appeal was not taken in 

good faith, but for the purpose of avoiding the force and 

effect of the judgment rendered by the justice of the 

peace." To the portion of the answer in which the appeal 

from the judgment of the justice of the peace, etc., was 

pleaded there was interposed a general demurrer, and of 

the other new matter contained in the answer there was
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a general denial. In the district court there was judg
ment against the company, to reverse which it has prose
cuted error proceedings to this court.  

The demurrer to the third count of the company's an
swer-the portion which related to the appeal of a former 
action on the same cause from the judgment of a justice 
of the peace, and the subsequent dismissal by the appel
lant of the action-was sustained, and for the company it 
is urged that in the favorable ruling on the demurrer the 
district court erred. After the appeal had been per
fected, the parties were to proceed in all respects in the 
same manner as though the action had been originally 
instituted in the appellate court. (Code of Civil Pro
cedure, see. 1010.) A judgment of dismissal, if there has 
been no hearing on the merits, does not bar another 
action. (Philpott v. Brown, 16 Neb. 387; Chieney v. Cooper, 
14 Neb. 415.) The plaintiff could dismiss his action and 
the judgment of dismissal constituted no bar to this, a 
second action on the same cause; hence the court did not 
err in its ruling on the demurrer.  

The further questions argued all turn upon the de
termination of the answer to be given from an inspection 
of the evidence to one query, Did the insured, after the 
contract in suit, obtain other insurance bn the corn which 
was burnt? The evidence discloses that a policy was 
issued to the assured, Deets, by the Farmers Mutual In
surance Company, of a date subsequent to that of the 
policy on which this action is based; that in the policy 
issued by the Farmers Mutual the property described 
and the amount for which designated portions were in
sured were as follows: 

"To the amount of Three Thousand Dollars, as follows; 
On dwelling-house ..................... Dollars.  
On contents of dwelling-house Four hun

dred ................................ 400 Dollars.  
On barn five hundred................... Dollars.  
On contents of barn one hundred ......... Dollars.  
On granary and cribs fifteen hundred.... Dollars.
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On contents of granary .................. Dollars.  
On hay and grain in stacks.............. .. Dollars.  

On live stock five hundred .............. 500 Dollars." 

The policy bore the date April 19, 1892. The fire by 
which the corn was destroyed occurred May 21, 1893. It 

was of the testiiiiony of Deets that the policy of the Farm

ers Mutual was changed "some time in June, 1893, after 

he rebuilt;" it appears that he had built a barn in the 

place of one destroyed by the fire which is described in 

the policy as changed as ."new barn." The policy as 

changed reads as follows: 

"To the amount of The. TIhmmDollars, as follows: 

On dwelling-house ...................... Dollars.  

On contents of dwelling-house Four hun.  

dred ................................ 400 Dollars.  

Onbarn .......................... .d-o Dollars.  

On contents of barn one hundred........ .6do Dollars.  

On granary end--eib4e MtLen =mased.... Dollars.  

On contents of granary M.. ..... /dooDollars.  

On hay and grain in stacks.............. Dollars.  

On live stock five hundred........... .. 500 Dollars.  

On~ .'~-~-~ ~ ! 4 4 OoDoll ars.  

On................................ olas~ 

.At close of policy appear the following words: "500 

added June 20th, 1893." On June 10, 1893, the loss of 

Deets was appraised by two men called for the purpose 

by the proper officer of the Farmers Mutual Company, 
and of the items of loss as fixed by-them was that "On 

contents of crib, three hundred and ninety-two (392) dol

lars." The whole loss was estimated at $1,020; of this 

Deets subsequently received $855, of which $227 was in-
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tended in payment for the corn burned. Deets testified 
that he told the agent of the Home Fire Insurance Com
pany some time in June, 1893, that he had the corn in
sured with the Farmers Mutual, and also told the agent 
or officer of the latter company, at or about the time of 
its adjustment of the loss, that the corn was included in 
its policy. He also testified that he thought at the time 
that such statements were true, but discovered after
wards, and subsequent to receiving the money from the 
Farmers Mutual, that the policy issued by it did not in
sure the corn; that there had been a mistake made. A 
portion of his testimony on this subject is as follows: 

Q. You were asked by the other side if you did not 
state to their agent, Mr. Denman, some time in June, 
1893, that the Farmers Mutual Insurance Company of 
Buffalo County, Nebraska, had insurance on the corn 
that was burned? 

A. I either said so, or said I thought I had. I svpposed 
at that time that they had.  

Q. Did you find out afterwards that they had not or 
that you were mistaken in what you told Denman? 

Objected to. Sustained.  
Q. What did you ascertain after that? 
A. After I read my policy over a little bit carefully in 

the Farmers Mutual Insurance Company, I found it was 
not on grain.  

Q. Have you received any insurance from that com
pany since you found out that there was no insurance on 
grain? 

A. No, sir.  
Q. Whatever money you received from the Farmers 

Mutual Insurance Company on corn, you received it by 
mistake or before you found there was a mistake? 

A. Yes, sir.  
He gave some further testimony to the same effect. Of 

this there was no contradiction and no evidence to the 
contrary. There may have been evidence which would 
have developed a different state of facts and which would
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have supported the counsel for the defendant company's 
theory that Deets had applied to the Farmers Mutual 
for insurance on the corn, and the policy had been issued, 
and by mistake the corn had not been included in the con
tract, and in June it had been reformed to coriform to the 
original intention; but if such evidence was in existence 
it was not produced at the trial and the jury was war
ranted in believing the testimony of Deets relative to the 
mistake in the adjustment and payment by the Farmers 
Mutual, and the verdict rendered herein must have fol
lowed such belief. The conditions established by the 
evidence relative to the payment by the Farmers Mutual 
seem somewhat novel and it would further almost seem 
that they ought not or could not exist unless there had 
been quite considerable lack of care in the transaction of 
the business, out of which they were evolved, but under 
the evidence there is scarcely any tenable or apparent 
way of escape from them. And furthermore, the verdict 
must be allowed to stand, for if the Farmers Mutual, 
through a mistaken belief of their liability for the loss 
of the corn, paid Deets therefor, he, receiving, at the same 
time entertaining the mistake as to the fact of the lia
bility of the mutual company to him for its payment, it 
constituted and can make no defense herein for the,,other 
company and does not establish the defense that Deets 
had other insurance on the property, which, if estab
lished, would have released the defendant company from 
liability. (That it would have done so see Geriman Ins.  
Co. v. Heiduk, 30 Neb. 288; Hughes v. Insurance Co. of 
North America, 40 Neb. 626.) 

With the conclusions which we have been forced to 
adopt, as hereinbefore outlined, the judgment must be 

AFFIRMED.

44
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LEE HERDMAN V. STATE OF NEBRASKA.  

FILED ArmL 21, 1898. No. 9702.  

1. Contempt: CRIMINAL LAW. A proceeding against a party for con
tempt is in the nature of a prosecution for a crime and the rules of 
strict construction applicable in criminal proceedings are gov
ernable therein.  

2. - : INFORMATION. The affidavit must state the acts of the as
serted contempt with as much certainty as is required in a state
ment of an offense in a prosecution for a crime.  

3. - : --. The statements must be as of the personal knowledge 
of the affiant. They may not be on information and belief.  

4. : . The affidavit in such a proceeding is jurisdictional.  

ERROR to the district court for Douglas county. Tried 
below before ScoT, J. Reversed.  

Guy R. C. Read and William F. Gurley, for plaintiff in 
error.  

C. J. Smyth, Attorney General, and Ed P. Smith, Deputy 
Attorney General, for the state.  

HARRISON, C. J.  

By a. petition in error a review is sought of a judgment 
of the district court of Douglas county whereby the plain
tiff in eiror was adjudged guilty of a contempt of court 
and to be punished therefor. The affidavit filed in the 
district court, the basis of the proceedings there, was as 
follows: 

"WILLIAM W. CoX, Plaintiff, 
SV.  

BOARD OF FIRE AND POLICE Doc. 60. No. 313.  
COMMIssIONERs, FRANK E.  
MOORES, ET AL., Defendants.  

"STATE OF NEBRASKA, 8 
DOUGLAS COUNTY, I 

"R. H. Olmstcd. being duly sworn, deposes and says he 
is one of the attorners for the plaintiff in the above en-
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titled action, and comes now and represents to the court 

that the restraining order issued herein on July 16, 1897, 
has been violated by the defendant R. E. L. Herdman in 

this, to-wit: That on September 29, 1897, the said Herd

man, as a member of the board of fire and police commis

sioners of the city of Omaha, Nebraska, did, as affiant is 

informed and believes, vote 'yes' at a meeting of said 

board on a resolution then adopted by said board remov

ing plaintiff herein from the police department of the 

city of Omaha; that thereafter, on the 1st day of October, 
1897, at a special meeting of said board, the following 

proceedings were had, and the following is a copy of the 

journal of said board showing a record of the proceedings 
then and there had: 

" 'OMAHA, NEB., October 1, 1897.  
"'The board met pursuant to call. Present, Commis

sioner Gregory in the chair, and Commissioners Peabody, 
Bullard, and Herdman; absent, Commissioner Moores.  

" 'The secretary presented a communication from the 

chief of police addressed to Hon. C. R. Scott, with the 

reply of his honor thereto attached, and reading as fol
lows: 

"' "Hon. C. R. Scott, Judge District Court, Omaha, Neb.
DEAR SIR: I have the honor to enclose herewith a resolu
tion adopted by the board of fire and police commis
sioners at the meeting of that body held last night. It 
was the sense of the board and also my personal opinion 
that, in so far as the said resolution affected Chief of De

tectives W. W. Cox, your attention should be called to it, 
as the board and myself desire to be guided by both the 

letter and spirit of the restraining order made by your 

honor in the matter of W. W. Cox v. The.Board of Fire 
and Police Commissioners.  

" ' "I am sure that the form of my communication to 

your honor is strictly in accordance with legal practice 

in such cases; but I simply seek to convey to your honor 

the meaning- and intention of the board touching the 

matters mentioned herein, and we would be glad to be
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guided by such advice and instructions as you may deem 
consistent to give in the premises.  

"'"Very respectfully yours, 
"' "C. V. GALLAGHER,'Chief of Police." 

"' "Reply: 
"'"Chief Gallagher: You are notified that the action 

of the board of fire and police commissioners respecting 
the discharge of Chief of Detectives Cox, in discharging 
him from the service, is in direct conflict with the re
straining order issued by me, and should be rescinded 
at once. Until the case is heard no such action should 
be taken by the board.  

"'"(Signed) CUNNINGHAM R. SCOTT, Judge.  
"'"Omaha, Sept. 30, 1897." 

* "'On motion, the communications were ordered spread 
upon the record and placed on file, and the following res
olution was passed, Commissioners. Peabody, Gregory, 
and Bullard voting in the affirmative, Commissioner 
Herdm an in the negative: 

" 'Resolved, That the order removing certain officers and 
patrolmen, passed September 29th, be, and is hereby, 
modified in so far as it relates to one W. W. Cox, and it 
is ordered that as to him the said order be, and is hereby, 
rescinded.  

" 'On motion, the board then adjourned.  
" 'SECRETARY.' 

"Affiant further says that he is informed and believes 
that the said R. E. L. Herdman is the secretary of the said 
board of fire and police commissioners, and was the per
son who, as secretary, presented the first two aforesaid 
communications to the said board at its meeting held 
October 1, 1897.  

"Afliant further says that the aforesaid proceedings of 
the said board of October 1, 1897, have been personally 
examined by him and the foregoing are true copies 
thereof as appears in Journal F at pages 148 and 149 of 
the records of said board. And further affiant saith not.  

"R. H. OLMSTED.
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"Subscribed and sworn to before me this 4th day of 

October, 1897.  
"[SEAL] FRANK L. McCoy, 

"Notary Public.  

"My commission expires January 22, 1899." 

That this was insufficient was raised during the pro

ceedings and is presented by the petition in error and is 

of the points urged in the brief filed for plaintiff in error.  

It is of the doctrine of this court that proceedings for 

constructive contempt are in the nature of prosecutions 

for crimes, and as much certainty is required in a state

ment of acts of which complaint is made as in the state

ments of offenses in prosecutions under the provisions of 

the Criminal Code. (Gaudy v. State, 13 Neb. 445; Boyd v.  

State, 19 Neb. 128; Johnson v. Bouton, 35 Neb. 903; Per

ciral v. State, 45 Neb. 741; Hawes v. State, 46 Neb. 149; 

Cooley v. State, 46 Neb. 603; O'Chander v. State, 46 Neb.  

10.) The affidavit in such a proceeding is jurisdictional.  

(Gaudy v. State, 13 Neb. 445; LItdden v. State, 31 Neb. 437; 

Hawthorne v. State, 45 Neb. 871.) The affidavit must state 

positive knowledge, if, on information and belief, it is 

insufficient. (Ludden v. State, supra; 4 Ency. Pl. & Pr. 779, 

780; Gandy v. State, supra; Freeman v. City of Huron, 66 

N. W. Rep. [S. Dak.] 928; Thomas v. People, 23 Pac. Rep.  

[Colo.] 326.) Viewed in the light of these well estab

lished rules the affidavit, the basis of the proceedings 

against plaintiff in error, was wholly insufficient. Some 

of its most important statements were on information 

and belief. There is no statement of the substance, or 

any of the terms, of the order of which it is asserted there 

had been a violation, nor is there any statement that the 

party to be cited for contempt in its violation had any 

notice of its making or existence; in short, the affidavit 

was so lacking in requisite statements of substance as to 

be fatally defective. It follows that the judgment must 

be reversed and the prosecution dismissed.  

REVERSED.
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NORVAL, J.  

I concur in reversal of the judgment on the grounds 
that the evidence adduced on the trial is insufficient to 
sustain the judgment and sentence imposed by the dis
trict court.  

PHOENIX INSURANCE COMPANY OF HARTFORD V. CLYDE 
KING ET AL.  

FILED APRIL 21, 1898. No. 7531.  

1. Review: ASSIGNMENTS OF ERROR. An assignment In a petition in 
error that the court erred in rejecting evidence, "as appears at 
record, pages 209, 209Y2 , 210, 211, 212, 216, 2161/2, 217, 220, 223, 224, 
230, 238, 239, 240, 241, 243," is too general for consideration.  

2. - : - . To obtain a review of the rulings of the trial court 
on the admission or exclusion of testimony each ruling must be 
specffically assigned in the petition in error.  

3. - : - : ARGUMENTS. Alleged errors argued in the brief 
which are not assigned in the petition in error are unavailing.  

REHEARING of case reported in 52 Neb. 562. Affirmed.  

Wright d Stout, for plaintiff in error.  

R. R. Dickson, contra.  

NORVAL, J.  

The judgment below was affirmed at the last term of 
this court. (52 Neb. 562.) An application for a rehearing 
was filed which assailed the former decision upon two 
grounds: First, in holding the third, fourth, fifth, and 
sixth assignments of error relating to the admission and 
exclusion of testimony to be too indefinite to require 
consideration; second, in sustaining the action of the 
trial court in allowing the sheriff to amend his return on 
the several orders of sale. At the request of the writer
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a rehearing was allowed on the first ground, and the 

cause has been again submitted on briefs and oral ar

gument. The action was brought by King & Cronin to 

recover certain sheriff's fees assigned to them, which it 

is alleged the officer earned in the execution of seven 

orders of sale in as many decrees of foreclosure obtained 

in Holt county by the Phoenix Insurance Company of 

Hartford. Verdict and judgment were against the de

fendant, and it prosecuted error.  

The third assignment in the petition in error is as fol

lows: 
"3. The court erred in rejecting and refusing evidence 

offered on behalf of plaintiff in error as appears at ree

ord, pages 209, 2091, 210, 211, 212, 216, 2161, 217, 220, 223, 

224, 230, 238, 239, 240, 241, 243." In the same manner 

numerous rulings of the trial court on the admission and 

exclusion of testimony are pointed out in the fourth, fifth, 

and sixth assignments in the petition in error. All of 

these assignments are too indefinite to require considera

tion. To obtain a review of alleged errors they must be 

assigned in the petition in error with such particularity as 

to enable this court to ascertain the rulingo, out of a great 

number, of which complaint is made. The particular de

cision assailed must be specifically assigned; a general 

assignment is unavailing. (Lowe v. City of Omaha, 33 Neb.  

587; Farwell v. Cramer, 38 Neb. 61; Eagle Fire Co. of N. Y.  

v. Globe Loan & Trust Co., 44 Neb. 380; Sigler v. McConnell, 

45 Neb. 598; Kearney Electric Co. v. Laughlin, 45 Neb. 390; 

Blordel v. Zimmerman, 41 Neb. 695; City of Omaha v. Ricl

ards, 49 Neb. 244.) Darner v. Daggett, 35 Neb. 695, sus

tained a general assignment in a petition in error quite 

like those in this case, but that decision stands alone, 

and is believed to be unsound. It is accordingly disap

-proved.  
Another assignment is that the court erred in allowing 

the sheriff to amend his return. The officer made no 

amendment to any process issued in this case. It is dis

-closed that the sheriff was permitted in each of the seven
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foreclosure actions to amend his return on the several 
orders of sale issued therein, by giving an itemized state
ment of his fees. But whether such rulings were proper 
or not cannot be determined at this time, since they were 
not made in this case but in other causes. The question 
of the admissibility of said amended returns as evidence 
is not raised by the petition in error, the assignment 
therein being the "court erred in allowing amendment 
of sheriff's returns." The sufficiency of the petition in 
the court below, and of the evidence to sustain the ver
dict are not raised by the petition in error, and the argu
ment in the brief relating thereto will not be noticed.  
The former opinion is adhered to, and the judgment.  
stands 

AFFIRMED.  

CHARLES D. COLE V. ARLINGTON STATE BANK ET AL.  

FILED APRIL 21, 1898. No. 8039.  

Review Without Bill of Exceptions. Assignments of error relating to.  rulings on the admission of evidence will be disregarded on review in absence of a properly authenticated bill of exceptions.  

ERROR from the district court of Washington county.  
Tried below before KEYSOR, J. Affiritcd.  

Bradley d De Lam atre, for plaintiff in error.  

No appearance for defendants in error.  

NORVAL, J. .  
Charles D. Cole instituted two actions of replevin to, recover certain chattels, one being against the Arlington 

State Bank, and the other against the Blair State Bank.  
The causes were consolidated and tried as one action.  
The verdict was for the defendants, and from the judg
ment entered thereon plaintiff has prosecuted this pro
ceeding.
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The three assignments argued in the brief filed relate 
to the rulings of the court below on the admission of evi
dence, and they cannot be considered, since there is no 
bill of exceptions included in the transcript. (Sweeneuy v.  
Ramige, 46 Neb. 919; Reed v. Rice, 48 Neb. 586; McKenna 
v. Dietrich, 48 Neb. 433; Wood v. Gerhold, 47 Neb. 397; 
White v. Smith, 47 Neb. 625; Renolds v. McCandless, 50 
Neb. 225; Stuart v. Burcham, 50 Neb. 823; Douglas v.  
Smith, 50 Neb. 899.) The judgment is 

AFFIRMED.  

MISSOURI PACIFIC RAILWAY COMPANY V. MARY LYONS, 
ADMINISTRATRIX.  

FILED APRIL 21, 1898. No. 7849.  

1. Injury to Servant: CONTRnnuToRY NEGLTGENCE. Evidence exam
ined, and held to sustain the jury's finding that the death of plain
tiff's intestate was not caused by his negligence.  

2. Master and Servant: RISKS OF EMPLOYMENT: FELLOW-SERVANTS.  

When one enters the employment of another, agreeing to serve 
him for a stipulated salary or wage, he thereby assumes, in the 
absence of an express contract to the contrary, the ordinary perils 
incident to that service, and included in these is the liability to 
injury at the hands of a negligent fellow-servant.  

8. - : NEGLIGENCE: FELLOW-SERVANTS. The general rule is that 

where a master is not guilty of negligence in the selection or re
tention of servants, nor in furnishing them with suitable appli
ances for the performance of the work in which he employs them, 
he is not answerable to one of them for an injury caused by the 
negligence of a fellow-servant while both are engaged in the same 
work in the same department of the master's business.  

4. - : FELLOW-SERVANTS. Where two switching crews are in the 

employ of the same railway company, subject to the control and 
direction of the same yardmaster, no member of either of said 
crews having any right of control or direction over any member 
of the other crew, both crews simultaneously engaged in switching 
the same cars from one part to another of the same switch yard, 
then the two crews and the members thereof are consociated in 
the same department of duty or line of employment, and each 
member of one crew is the fellow-servant of each member of the 
other crew.



Missouri P. R. Co. v. Lyons.  

ERnoR from the district court of Douglas county.  
Tried below before FERGUSON, J. Reversed.  

Contentions and citations of counsel appear in the 
opinion.  

John C. Watson, James W. Orr, and B. P. Waggener, for 
plaintiff in error.  

T. J. Mahoney, contra.  

NORVAL, J., and RAGAN, C.  

The switch yard of the Missouri Pacific Railway Com
pany at Omaha, Nebraska, extends north and south, is 
more than a quarter of a mile in length, and it is down 
grade from the south end thereof. This switch yard is 
covered with a net-work of tracks. The first four, count
ing from the east side of the yard, are called the main
line track, the old main-line track, the train track and 
the west track, respectively. June 11, 1893, two shifting 
engines and crews were at work in this yard. The crew 
working in the south part of the yard was composed of 
the engineer and fireman of the switch engine and 
George Duncan, James Mordant, and Samuel Deems.  
Duncan was the foreman of the south crew. The crew 
working in the north end of the yard was composed of 
the engineer and fireman of the switch engine and B. F.  
Miller, John R. Hughes, and George Lyons, Miller being 
the foreman of that crew. All the men in both these 
crews were subject to the direction and .control of the 
master of the switch yard, named Kennedy. He seems 
to have employed the men and had authority to discharge 
them. From day to day he determined what men should 
work in the switch yard and in what part of the yard 
each crew should work. The foreman of each crew had 
the direction of the men under his charge as to how the 
work should be done and what each should do, but was 
vested with no other control of the men under him. No
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person in one crew had any direction or control over the 

members of the other crew. While each crew was as

signed to work at a particular end of the yard, this seems 

to have been a matter of convenience, as either crew was 

at liberty to go to any part of the yard if the business 

in hand required. Both crews were engaged in trans

ferring cars from one track to another, the crew at the 

south end taking cars from certain tracks or sidings, 

putting them on one of the tracks already mentioned, 

and running the cars down toward the north end of the 

yard, and there turning them over to the crew at work 

in the north end for further disposition. As it was down 

grade from the south to the north end of the yard it 

was customary, when a car was put on a track to go to 

the north end of the yard, for either Deems or Mordant 

to "ride the car down." On the date above stated, and 

at the time of the happening of the casualty hereinafter 

referred to, there were a number of cars standing on the 

train track, the third track from the east side of the 

yard, and standing pretty well down toward the south 

end thereof. A coal car was standing on the old main 

track pretty well toward the south end of the yard.  

Lyons, one of the north crew, was standing west of the 

west track; or, in other words, there were four tracks 

between him and the old main-line track. The north 

crew switching engine was on the old main-line -track 

pretty well down toward the north end of. the yard.  

'With things in this situation, the crew at the south end 

of the yard switched a box car loaded with coal on the 

old main-line track. As this car started down the grade 

Deems, one of Duncan's crew, was about to board it for 

the purpose of "riding it down," when Duncan said to 

him: "Let that car go; let Jimmie [that is Mordant, the 

other man helping him] catch some of these cars." For 

some reason, not clearly shown by the record, Mordant 

did not "ride the car down," and it went down without 

any one upon it, came in contact with the coal car, 

loosened the brakes thereon, and both cars started down
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the old main-line track toward the north end of the yard.  
The foreman of the crew in the north end, seeing these 
two cars, "hallooed" to warn the men on the switch 
engine of the approaching cars. Lyons, presumably for 
the same purpose, ran east toward the old main-line 
track, and, either because he did not observe the prox
imity of the two loose cars or because he attempted to 
board them, was struck by one of those cars and injured, 
from the effects of which he died. His widow, as admin
istratrix, brought this suit against the railway company 
for damages. She had a verdict and judgment, to reverse 
which the railway company has prosecuted here a peti
tion in error.  

1. The adulinistratrix in her petition claimed that the 
railway company had been guilty of negligence in em
ploying or retaining in its employ Deems and Mordant, 
two of the men of the south crew, knowing that they 
were incompetent. We do not understand that the judg
ment in this case rests upon a finding made by the jury 
that the railway company was guilty of negligence in 
employing or retaining in its employ these two men, 
and the evidence in the record before us would not sus
tain a finding that the railway company had been guilty 
of negligence in employing or retaining in its employ 
either of these two men.  

2. The administratrix also claimed in her petition that 
the proximate cause of the death of her husband was 
the negligence of the foreman, Duncan, in permitting 
this box car loaded with coal to run down the old main
line track with no one on it to control and stop it. We 
assume, for the purposes of this case only, that Duncan's 
permitting this box car loaded with coal to run down 
this track without some one on it to control and stop it 
was negligence and that this negligence was the proxi
mate cause of the death of Lyons.  

3. It is strenuously insisted by counsel for the railway 
company that Lyons' untimely death was the result of 
his own negligence; that he was standing some distance
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west of the old main-line track on which the two wild 

cars were running when he first discovered them; that 

he was in a place of safety and that he voluntarily ran 

to the track on which the two cars were moving, and by 

re-son of neglecting to observe their proximity to him 

or while attempting to board them received his injury; 

that his presence at the place where he was injured was 

not due to an order of his foreman nor made necessary 

by any of the demands of his employment, and, there

fore, the finding of the jury that Lyons' injury was not 

the direct result of his own negligence is unsustained by 

sufficient evidence. But when we consider the circun

stances surrounding Lyons at the time he left the place 

of safety, the two cars running down grade toward an 

engine standing upon the same track on which were an 

engineer and fireman, the certainty of a collision unless 

the cars were stopped, and the probabilities that if a 

collision occurred not only would there result a destrue

tion of the property of the railway company but perhaps 

the loss of human life, we are not disposed to disturb the 

jury's finding which acquitted Lyons of negligence. Im

prudent and unwise his conduct may have been, unselfish 

it certainly was, but, when examined in. the light of all 

the surrounding circumstances, we cannot say as a mat

ter of law that it was negligence. (Omaha & R. V. R. Co.  

v. Kraycnbuhl, 48 Neb. 553.) 

4. The district court instructed the jury as follows: 

"I instruct you, gentlemen, that on the 11th day of June, 
1893, the foreman, Duncan, and Lyons were not fellow

servants within the rule that exempts the master from 

liability for the negligence of one fellow-servant causing 

injury to another, but, on the contrary, said Duncan was 

intrusted by the defendant with the control of such a 

part of the defendant's business as impressed upon him 

the duty of so conducting said part of said business as 

not to negligently or carelessly subject other servants of 

the company to unusual and unnecessary danger, and if 

you find from the evidence that said Duncan was guilty
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of negligence in the discharge of said duty, such negli
gence is chargeable to the defendant." To the giving 
of this instruction the railway company excepted. Coun
sel for the administratrix concedes that if this instruc
tion was erroneous the judgment must be reversed. It 
was doubtless the doctrine of the common law that a 
master was not liable for an injury inflicted upon one 
servant through the negligence of a fellow-servant. This 
is the English rule and, except where modified by stat
ute, is the doctrine of the American courts. (See the 
rule stated and the authorities collated in 7 Am. & Eng.  
Ency. Law 821; 3 Wood, Railway Law, sec. 388.) This 
doctrine results from the nature of the contract between 
the employer and the employd. When one enters the 
employment of another agreeing to serve him for a stipu
lated salary or wage he thereby assumes, in the absence 
of an express contract to the contrary, the ordinary perils 
incident to that service, and included in these is the 
liability to injury at the hands of a. negligent fellow
servant. The doctrine was thoroughly discussed by 
Evans, J., in Murray v. South C. R. Co., 1 McMullan [S.  
Car.] 385, and by Shaw, C. J., in Farwell v. Boston d A.  
R. Co., 4 Met. [Mass.] 49, the two leading cases in this 
country; and the rule is there declared to be founded not 
only upon principles of justice but upon considerations of 
public policy as well. To this general rule exempting the 
master from liability for the injury of one servant caused 
by the negligence of a fellow-servant there is this excep
tion: The master himself must not have been guilty of 
negligence in the selection or retention of the offending 
servant, tool, or appliance. To bring the master within 
the protection of the rule the relation existing between 
the offending and the injured servant must not have 
been that of master and servant. The offending servant 
must not have been the alter ego of the master. The neg
ligent servant must have been a co-laborer, a co-servant
that is, a fellow-servant with the injured one in the per
formance of the work in and about which the injury
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occurred. The general rule is admirably stated by the 

supreme court of Massachusetts in Farwell v. Boston & 

A. R. Co., supra, in the following language: "Where a 

master uses due diligence in the selection of competent 

and trusty servants, and furnishes them with suitable 

means to perform the service in which he employs them, 
he is not answerable to one of them for an injury received 

by him in consequence of the carelessness of another 

while both are engaged in the same service." 

With an apology to the profession for this digression, 

and statement of a rule so familiar, we now proceed to 

inquire whether Duncan-and Lyons were fellow-servants 

within the meaning of the rule just stated. This is al

ways the difficult question in this class of cases, and he 

who asserts that two servants of the same master under 

a certain state of facts are or are not fellow-servants will 

have little trouble to find some case which will tend to 

support his contention. Counsel for the administratrix 

insists that Duncan and Lyons were not fellow-servants, 
and cites in support of this contention the following 
cases: Atchison, T. & S. F. R. Co. v. Moore, 29 Kan. 632; 
Halitnore & 0. R. Co. v. Bauiyh, 149 U. S. 368; Garrahy v.  

Kansas City, S. J. & C. B. R. Co., 25 Fed. Rep. 258; Texas 

& P. R. Co. v. Reed, 31 S. W. Rep. [Tex.] 1(8; Chesson v.  

Roper Limber Co., 23 S. E. Rep. [N. Car.] 925; Gowan v.  

Bush, 22 C. C. A. 196; Illinois C. R. Co. v. Hlilliard, 37 S.  

W. Rep. [Ky.] 75; Houston & T. C. R. Co. v. Talley, 39 S. W.  

Rep. [Tex.] 206; West Chicago S. R. Go. v. Dwyer, 57 Ill.  

App. 444; Pendergast v. Union R. Co., 41 N. Y. Supp.  

927; Denver Tramicay Co. v. Orumbach, 48 Pac. Rep. [Colo.] 

503; Rouse v. Downs, 47 Pac. Rep. [Kan.] 982. On the 

other hand, counsel for the railway company insist that 

Duncan and Lyons were fellow-servants, and in support 

of their contention cite the following cases: O'Leary v.  

Wabash R. Co., 52 Ill. App. 641; Clarke v. Pennsylvania Co., 
31 N. E. Rep. [Ind.] 808; Pittsburg 0. & S. L. R. Co. v.  

Adams, 5 N. E. Rep. [Ind.] 837; Baltimore & 0. R. Co. r 

Raough, 149 U. S. 368; Warmington v. Atchison. T. & R . F
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R. Co., 46 Mo. App. 159; Wellman v. Oregon S. L. & U. N.  
R. Co., 21 Ore. 530, 28 Pac. Rep. 625; St. Louis, I. & S.  
R. Co. v. Needham, 63 Fed. Rep. 107; Northern P. R. Co. v.  
Mase, 63 Fed. Rep. 114; Norfolk & W. R. Co. v. Hoover, 29 
Atl. Rep. [Md.] 660; Herrington v. Lake S. & Ml. S. R. Co., 
31 N. Y. Supp. 910; Thom v. Pittard, 62 Fed. Rep. 232; 
Ell v. Northern P. R. Co., 48 N. W. Rep. [N. Dak.] 222; 
Frazer v. Red River Lumber Co., 45 Minn. 235; Ohio & M.  
R. Co. v. Robb, 36 Ill. App. 627; Unfried v. Baltimore & 0.  
R. Co., 34 W. Va. 260; Kerlin v. Chicago, P. & St. L. R. Co., 
50 Fed. Rep. 185; Baltimore & 0. R. Co. v. Andrews, 50 
Fed. Rep. 728; Marshall v. Sch'icker, 63 Mo. 308; What 
Cheer Coal Co. v. Johnson, 56 Fed. Rep. 810; Harley v.  
Louisville & N. R. Co., 57 Fed. Rep. 144; McBride v. Union 
P. R. Co., 21 Pac. Rep. [Wyo.] 687; O'Brica v. American 
Dredging Co., 21 Atl. Rep. [N. J.] 324; Sherrin v. St.  
Joseph & St. L. R. Co., 15 S. W. Rep. [Mo.] 442; (hicago 
6 A. R. Co. v. May, 108 Ill. 288. Not all the cases cited 
by counsel sustain their respective contentions, and we 
shall not attempt a review of these cases, or any of them; 
nor shall we attempt to. formulate a rule which will af
ford a test. for determining in all cases whether two 
servants are or are not fellow-servants within the mean
ing of that term, but leave that question to be determined 
in each case from the particular facts and circumstances 
of the case in which the question is presented.  

In Moore v. Wabash, St. L. & P. R. Co., 85 Mo. 588, it was 
said: "If we may venture a general proposition on the 
subject, it is that all are fellow-servants who are engaged 
in the prosecution of the same common work having no 
dependence upon or relation to each other except as co
laborers, without rank, under the direction and manage
ment of the master himself, or of some servant placed 
by the master over them." 

The supreme court of North Dakota, in Ell v. Northern 
P. R. Co., 48 N. W. Rep. 222, laid down this proposition: 
"The negligence of a servant engaged in the same gen
era] business with the injured servant is the negligence
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of a fellow-servant, whatever position the former occu
pies with respect to the latter, as to all acts which pertain 
to the duties of a mere servant as contradistinguished 
from the duties of the master to his employds." 

In O'Leary v. Wabash R. Co., 52 Ill. App. 641, it was 
held that two switching crews employed in the same rail
road yard, the one in delivering cars, and the other in 
receiving them as kicked across the main tracks, are 
fellow-servants.  

The supreme court of Indiana, in Clarke v. Pennsylvania 
Co., 31 N. E. Rep. 808, held that a member of one section
gang and the boss of another section-gang employed by 
the same railroad company were fellow-servants. The 
same court in Pittsburg C. & St. L. .. Co. v. Adams, 5 N. E.  
Rep. 837, held that a servant could not recover for an 
injury caused by the negligence of a co-servant in the 
same line of employment, although of a superior grade, 
unless the negligent servant occupies the place of a vice
principal as to the injured servant.  

The cases cited by the respective counsel in this case, 
including the cases just noticed, we think justify the 
following conclusion: Where two switching crews are 
in the employ of the same railway company, subject to 
the control and direction of the same yardmaster, no 
member of either of said crews having any right of con
trol or direction over any member of the other crew, 
both crews simultaneously . engaged in switching the 
same cars from one part to another of the same switch 

yard, then each member of one crew is the fellow-servant 
of each member of the other crew, although the foreman 
of each crew may sustain the relation of vice-principal to 
the members of his own crew; -and this is because, to 
paraphrase the language of IRVINE, C., in Union P. R.  

Co. v. Erickson, 41 Neb. 1, the two crews and the members 
thereof are consociated in the same department of duty 
or line of employment. An analysis of the instruction 
under consideration shows that the district court reached 
the conclusion that Duncan and Lyons were not fellow

45
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servants, because the court was of opinion that Duncan 

had been delegated by his master to control an( direct 
a certain line or department of its business, and, there

fore, Duncan represented the railway company and his 
negligence was its negligence. But this is a mistake.  
There is no dispute as to the facts, and the uncontra
dicted evidence is that Duncan and Lyons were both in 

the employ of the same master, subject to the orders and 
directions of the same yardmaster, neither one having 
any right of control or direction of the other. They 

were not engaged in a separate line of the company's 
business or in a separate department of the company's 
service. They were both engaged in the same switch 

yard. They were both handling the same cars. They 

were associated together in the same department of the 

company's service and transacting identically the same 

business. The doctrine announced in this instruction 
would make a switch tender in a switch yard a vice

principal as to a fellow-switchman riding a car from the 
main line to a side track. It would make a brakeman 
on a car, whose duty it was to set a brake, a vice-prin
cipal as to his fellow-brakeman about to couple the car 
to another. The theory of the district court was that, 
because it was Duncan's business to switch cars from 
the south end of the switch vard toward the north end 
and there deliver them to the north switching crew, he 
was, therefore, engaged in a. separate department or line 
of the company's service from that of the members of the 
north switching crew, and, therefore, he was performing 
a duty personal to the master and represented him. But 
Duncan was not performing a duty which the law re
quired the master to perform. He was not engaged in a 
separate and distinct department of the company's serv
ice from the members (of the north crew. As to the 
members of the north crew he was not a vice-principal.  
Had he been the instruction would have been correct.  

The conclusion we have reached in this case does not 
conflict with any decision of this court.
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Smith v. Siotux City & P. R. Co., 15 Neb. 583, Chicago, 

St. P., -11. & 0. R. Co. v. Ijndstron, 16 Neb. 254, Burlington 

& I. R. I. Co. v. Crockett, 19 'Neb. 138, Omaha & R. V. R.  

Co. r. Krayenbhl, 48 Neb. 553, and Union P. R. Co. v. Doyle, 

50 Neb. 555, were all cases in which the master was held 

liable for the injury to one servant which resulted from 

the negligence of a co-servant. But in these cases, and 

each of them, the offending servant sustained to the in

jured one the relation of vice-principal and was invested 

with the right of control and direction not only of the 

work in hand but of the injured servant.  

Cnion P. R. Co. c. Erickson, 41 Neb. 1, was a case hi 

which the railway company was held liable for an injury 

which a track hand standing by the side of the road 

received from being struck by a lump of coal which fell 

from the tender of a rapidly passing engine, and the com

pany was held liable. But the decision rests upon the 

principle that the employds of the company engaged in 

the business of loading the engine tenders with coal were 

engaged in a distinct and separate department of the 

company's service from the department to which the in

jured section hand belonged; that the two servants, 

though in the employ of the same master, were not 

eng-aged in the same department of the company's 

business.  
In Chicago, B. & Q. R. Co. v. Kellogg, 54 Neb. 127, the 

railway company was held liable for an injury which its 

station agent had sustained while attempting to set a 

defective brake on a car left at his station, the injury 

resulting from the negligent failure of the car inspectors 

of the road to discover and properly repair the defective 

brake. But this case rests upon the principles that it was 

the duty of the master to furnish brakes for its cars which 

were reasonably safe and fit for the purposes for which 

they were intended, and that the employds whose duty 

it was to inspect and repair brakes were engaged in a 

separate and distinct department of the service fron that 

of the station agents of the master.
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McCormick Harvesting Machine Co. v. Miller.  

The judgment of the district court is reversed and the 
cause remanded.  

s rREVERSED AND REMANDED.  

MCCORMICK HARVESTING MACHINE COMPANY V. HENRY 

MILLER ET AL.  

FILED APRIL 21, 1898. No. 7994.  

1. Contracts: DURESS. It is those contracts made under fear of un
lawful arrest, and not those executed under threat of lawful im
prisonment, which can be avoided on the ground of duress.  

2. - : COMPOUNDING FELONY. A contract, the consideration of 
which, in whole or in part, is the compounding of a felony or the 
,stifling of a criminal prosecution, is contrary to public policy, 
illegal, and void.  

3. -: - : RATIFICATION. The payment of money on an agree
ment to compound a felony cannot be considered as a ratification, 
since the contract was illegal and void and incapable of ratifica
tion.  

ERROR from the district court of York county. Tried 
below before WHEELER, J. Affirmed.  

George B. France, for plaintiff in error.  

F. C. Power, contra.  

NORVAL, J.  
This was an action by the McCormick Harvesting Ma

chine Company upon a written contract executed by the 
defendants and one George Miller, whereby they prom
ised to pay plaintiff on March 1, 1888, the sum of $802.95, 
with interest thereon at the. rate of eight per cent per 
annum from December 27, 1884. The. execution of the 
contract is admitted, and the answer sets up that the 
same was obtained by duress, and that the consideration 
was the compounding of a.felony. These averments were
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put on the issue by the reply. The trial resulted in a 

verdict for the defendants, and to reverse the judgment 

entered thereon is the purpose of this proceeding.  

C. D. Miller, of Westside, Iowa, is a brother of the de

fendant Henry Miller, and Belle Miller is the wife of the 

latter. C. D. Miller, while acting as agent for plaintiff, 
collected for it the sum of $802.95, which he converted 

and embezzled to his own use, and has never made res

titution thereof to plaintiff. One A. W. Wass was em

ployed by the company to call upon C. D. Miller at his 

home in Westside and settle said defalcation. Wass did 

as directed, and demanded security for the money. To 

this Miller replied that he had some brothers living in 

Nebraska who might come to his relief. It was sug

gested that the brothers be seen, and thereupon both 

started for Nebraska. While waiting for a train in 

Omaha, Wass had the contract in question drawn up, 

and he and C. D. Miller went to the defendants' home 

in York county, where the agreement was executed by 

them. It recites, substantially, that C. D. Miller, of West

side, Iowa, during the year 1884, while acting as agent 

of the McCormick Harvesting Machine Company, col

lected for it various sums of money aggregating $802.95, 
which he has retained; and the contract stipulates, inter 

alia, that in consideration that said company "shall re

lease the said C. D. Miller from any further claim or 

demand, civilly or otherwise, on account of the money 

collected as aforesaid * * * we, the undersigned, 
promise and agree to pay to said McCormick Harvesting 

Machine Company the sum of $802.95 on the 1st day of 

March, 1888, with interest at the rate of eight per cent 

per annum. * * * And it is further agreed on the 

part of the said Henry Miller and Belle Miller, his wife, 

and George Miller that the foregoing indebtedness shall 

be a lien upon any and all real estate and personal prop

erty owned by us, whether exempt or not." 

There was testimony introduced by the defendants 

tending to prove that at and prior to the execution of
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the contract, and as an inducement to the defendants to 
sign the same, Wass, as agent of plaintiff, threatened to 
have C. D. Miller prosecuted and sent to the penitentiary, 
for the entire amount of the money belonging to plaintiff 
which he had collected and converted, unless security 
should be given for the amount converted, but that, if the 
defendant would sign the contract sued on, it wou'd 
prevent any criminal prosecution from being brought 
against said C. D. Miller. Relying upon these state
ments and promises the contract was signed. Wass, on 
the other hand, testified positively no threats or prom
ises of the character just stated were made by him to 
the Millers or either of them. The jury by their verdict 
have resolved all conflict in the testimony in favor of 
the defense, which finding this court declines to disturb.  

It is insisted that C. D. Miller having embezzled the 
money of plaintiff, he was liable to a criminal prosecu
tion, and therefore the mere threat to have him prose
cuted for the crime did not constitute such duress as to 
avoid the contract in question. This position is entirely 
sound., since it is those contracts made under fear of 
unlawful arrest, and not those executed under threat of 
lawful imprisonment, that can be avoided for duress.  
(Mundy v. Whittemore, 15 Neb. 647; Sanford v. Sornborger, 
26 Neb. 295.) .  

The evidence is sufficient to establish-that the contract 
was given to compound a crime; in other words, that 
the consideration for the agreement and promise of the 
defendants was that C. D. Miller should not be prose
cuted for embezzlement of plaintiff's money. This con
tract is against public policy, and is illegal and void.  
(Biendorff v. Kaufman, 41 Neb. 824; Snyder v. Willey, 33 
Mich. 483; Bacek c. First Nat. Bank of Paw Paw, 27 Mich.  
293; Springfield Fire & Marine Ins. Go. v. Hull, 51 0. St.  
270; Friend v. Miller, 52 Kan. 139; Peed v. McKee, 42 Ia.  
689; Smith v. Steely, 80 Ia. 738; Baird v. Boehner, 77 Ia.  
622; Howen r. Butck. 28 Vt. 308; Plumoner v. Smith. 5 N.  
H. 553.) The fact that the sum of $160 has been paid on
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the contract cannot be considered a ratification, since the 

agreement was illegal and void, and incapable of ratifi

cation.  
The court below excluded from the jury the deposition 

of 0. L. Binford, which ruling is now assailed. There was 

no error in this decision, since the testimony was hearsay, 

and did not tend to establish or disprove any issue in 

the case. We have examined the several rulings on the 

admission and exclusion of testimony, as well as the 

instructions given and refused, and discover no error 

therein prejudicial to the plaintiff. The judgment is 

AFFIRMED.  

STATE OF NEBRASKA, EX REL. JOHN A. PEARSON, V. JOHN 

F. CORNELL, AUDITOR OF PUBLIC ACCOUNTS.  

FILED APRIL 21, 1898. No. 9874.  

1. County Treasurer's Fees: AoUNwT OF TAXES COLLECTED. Under 

section 20, chapter 28, Compiled Statutes 1897, in computing the 

amount of taxes collected by a county treasurer for the purpose 

of charging percentage, all sums collected for each fiscal year, 

from whatever funds derived, except school moneys, whether be

longing to the state or county, or any of its subdivisions, must 

be included together, the fees to be allowed but once and charged 

pro rate to the different funds.  

2. - : - . A county treasurer is not entitled to ten per cent.  

commission on the firzt $3,000 of state taxes, and a like percentage 

on the first $3,000 of county moneys, collected by him for each 

fiscal year, but a fee of ten per cent alone Is chargeable on the 

first $3,000 from whatever source derived, without regard to the 

year the taxes were levied, except school moneys, and such fees 

or commissions are to be apportioned pro rata among the various 

funds on account of which the collections were made.  

S. Counties: FISCAL YEAR. The fiscal year of a county is the calendar 

year.  

4.-: -: TAXES. The words "fiscal year," as employed in 

said section 20, chapter 28, Compiled Statutes, mean the fiscal year 

during which the taxes are collected, and not the year in which 

they were levied or imposed.
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6. Statutes: RE-ENACTMENT: JUDICIAL CONSTRUCTION. Where the legislature re-enacts a law of the state, it thereby adopts the judicial construction which had been placed thereon by the highest court of such state.  

6. County Treasurer's Commission: LEGISLATIVE APpiiopHIATION: 
STATE WARRANT. The auditor of public accounts is powerless to draw a warrant upon the treasury for -commissions due a county treasurer upon moneys collected by him for the state and paid into the treasury, unless a specific appropriation has been made for that purpose by the legislature.  

ORIGINAL application for mandamus to compel the 
auditor of public accounts to draw a warrant on the state 
treasury for fees claimed by relator, as county treasurer 
of Phelps county, in collecting revenues belonging to the 
state. Writ denied.  

W. S. Morlan and John S. Kirkpatrick, for relator.  
References: State v. Babcock, 22 Neb. 33; State v. Moore 

36 Neb. 579; Moose v. State, 49 Ark. 599; State v. Roderick, 
23 Neb. 505; State v. Harvey, 12 Neb. 31; State v. Weir, 33 
Neb. 35; Bedwell v. Custer County, 51 Neb. 387; McKeen v.  
Delaney, 5 Cranch [U. S.] 22; Martin v. Hunter, 1 Wheat.  
[U. S.] 304; Cohens v. Virginia, 6 Wheat. [U. S.] 264;.  
Myrick v. Hasey, 27 Me. 9; Whitcomb v. Rood, 20 Vt. 49; 
Franklin v. Kelley, 2 Neb. 87; Stewart v. Daggy, 13 Neb.  
290; Jackson v. Washington County, 34 Neb. 680; Sanpson 
P. Sampson, 3 L. R. A. [R. I.] 349; Bloxhai v. Consumers 
E. L. & S. R. Co., 29 L. R. A. [Fla.] 507; In re Contest Pro
ceedings, 31 Neb. 262.  

C. J. Smyth, Attorney General, and Ed P. Smith, Deputy 
Attorney General, contra.  

NORVAL, J..  

This is an application to this court, in the exercise of 
its original jurisdiction, by the state, on relation of John 
A. Pearson, for a peremptory writ of mandamus to com
pel the respondent, as auditor of public accounts, to draw 
his warrant upon the state treasury in favor of relator
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for the sum of $808.24, in payment of fees and mileage 
alleged to have been earned by him as county treasurer 
of Phelps county, in the collection of the revenues belong
ing to the state, between January 1, 1897, and January 
5, 1898. The application sets forth the total amount of 
taxes collected by relator during that period on account 
of each of the several funds, as well as the 'amount re
ceived by him from the levy of taxes from 1885 and 
during each year subsequent thereto, and avers that re
spondent has audited and allowed as commissions and 
mileage for the collection of the state's money the sum 
of $411.87 and no more. The cause has been submitted 
upon a general demurrer to the application.  

The question involved is one of statutory construction, 
namely, the manner of computing the commissions au
thorized to be paid to a county treasurer for the collec
tion of the revenues of the state. Section 20, chapter 28, 
Compiled Statutes 1897, reads as follows: 

"Sec. 20. Each county treasurer shall receive for his 
services the following fees: On all moneys collected by 
him for each fiscal year, under three thousand dollars, 
ten per cent. For all sums over three thousand dollars 
and under five thousand dollars, four per cent. On all 
sums over five thousand dollars, two per cent. On all 
sums collected, percentage shall be allowed but once; 
and in computing the amount collected, for the purpose 
of charging percentage, all sums, from whatever fund 
derived, shall be included together, except the school 
fund. For going to the seat of government to settle with 
the state treasurer, and returning therefrom, a traveling 
fee of ten cents per mile, to be paid out of the state treas
ury. The treasurer shall be paid in the same pro rata 
from. the respective funds collected by him, whether the 
same be in money, state or county warrants. On school 
moneys by him collected, he shall receive a commission 
of but one per cent." 

The construction given the foregoing section by counsel 
for relator is that the commissions of a county treasurer
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for the collection of state taxes, other than school mon
eys, are ascertained by making a computation alone on 
the amount of the revenues of the state collected by him 
for each fiscal year, disrega'rding the county, city, and 
other taxes which he has collected, and that the sums 
received on account of the assessment for one year are 
not to be included with collections made on taxes im
posed for any other year. If the basis of calculation just 
sugg-ested is the correct one, relator is entitled to the 
amount of fees demanded; otherwise not. It is noticea
ble that the statute authorizes the treasurer to charge 
certain percentages on "all money collected by him for 
each fiscal year." The fiscal year of a state commences 
on Decem ber 1 and ends onhNovemiber 30 following. (Com
piled Statutes, ch. 83, art. 3, sec. 17; ch. 83, art. 4, sec. 9.) 
The fiscal years of cities of the several classes begin and 
end at different times. Thus, in cities of the metropolitan 
class, the fiscal and calendar years are the same. (Com
piled Statutes, ch. 12a, sec. 40.) In cities of the first class 
having over 25,000 inhabitants, the financial year com
mences on the first Monday in September, while in cities 
belonging to the second class, having a population of over 
5,000 and not exceeding 1.0,000, the fiscal period begins on 
-the second Monday in August (Compiled Statutes, ch.  
14, art. 2, sec. 38), and the first Tuesday in May marks the 
beginning of the fiscal year in villages, and all cities 
having less than 5,000 inhabitants (Compiled Statutes, 
ch. 14, art. 1, sec. 85.) The legislature has not in express 
terms defined what period of time shall constitute the 
fiscal or financial year for county purposes, but it is con
ceded by relator that it is the calendar year. A considera
tion of the various provisions of the revenue law relating 
to the levy, collection, and disbursement of the public 
moneys of the county, the statute requiring the usual 
levy of taxes for county purposes to be made annually 
upon estimates prepared by the county board in January 
of each year, and forbidding such board from contracting 
any indebtedness for any object not enumerated in such
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yearly estimate of expenditures, and the enactment that 

the compensation of the county treasurer cannot exceed 

a specified sun per annum, make it reasonably certain 

that the lawmakers intended that the fiscal period of a 

county should correspond to the calendar year.  

It is strenuously argued that the purpose of the legis

lature to allow the county treasurer ten per cent on the 

first $3,000 of state moneys collected is manifest from 

the fact that the fiscal year for the state and the county 

does not begin or end at the same time. The conclusion 

suggested is unsound. It is contrary to the plain import 

of the statute. The lawgivers never intended the state 

should pay the treasurer a commission of ten per cent 

on the first $3,000 collected for the state for the fiscal 

year commencing on December 1, a like percentage on 

the same amount of village taxes first received by the 

treasurer after May 1, and a like commission on the first 

$3,000 of county revenues collected in any calendar year.  

Had it been the purpose of the legislature that commis

sions on the collection of taxes should be so computed, 

language more appropriate to indicate the intent would 

doubtless have been chosen in the framing of the section 

under consideration. The words "fiscal year," as em

ployed therein, do not refer to the various fiscal periods 

already mentioned, but to the fiscal year as applied to 

counties alone. This is indicated by the fact that a 

county treasurer is not a state officer, but a county offi

cial. He collects in that capacity the state's revenue, and 

the section treats alone of his compensation. The legis

lature must have intended that his fees should be cal

culated on collections made with reference to a single 

fixed period. Any other rule would render it exceedingly 

difficult, if not almost impossible, to adjust his commis

sions in accordance with the provisions of the statute.  

It is specified that the county treasurer shall receive 

for his services "on all moneys collected by him for each 

fiscal year, under three thousand dollars, ten per cent." 

The law reads "all moneys." It means what it says, and
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not a portion of all moneys collected. If it had been the 
purpose that all the state moneys for each fiscal year 
should alone be included together, it would not have 
been a difficult matter to have used language to make 
such intent clear. On the first $3,000 of the public reve
nue, other than school moneys, collected by the treasurer 
for any calendar year, belonging to the state, county, 
village, or any subdivisions of the state, he is entitled 
to charge a, commission of ten per cent, no more and no 
less. That this is the proper exposition is strengthened 
by the fact that the section under review in express terms 
declares that "in computing the amounts collected for 
the purpose of charging percentage, all sums, from what
ever fund derived, shall be included together, except the 
nchool fund," and further, "the treasurer shalt be paid 
in the same pro rata from the respective funds collected 
by him." There is no room for controversy that all mon
eys collected by a county treasurer for any fiscal year, 
belonging to the state, county, and village, other than 
school moneys, must be considered together for the pur
pose of allowing commissions.  

In State v. Roderick, 25 Neb. 629, section 20 of chapter 
28, Compiled Statutes, was before the court, and it was 
there determined that in computing the amount collected, 
for the purpose of charging percentage, all sums, from 
whatever source derived, except school money, should be 
added together, the commissions apportioned pro rata 
among the different funds, and be allowed but once.  

Another argument against this construction is that 
there is no means by which the auditor could ascertain 
and adjust the commissions except upon an examination 
of the treasurer's books in regard to the county -funds 
collected, and that there is no provision of statute which 
requires a county treasurer to report to the auditor the 
amount of county moneys received by him. Let us see if 
this position is tenable. Section 5, article 3, chapter 83, 
Compiled Statutes, relating to the settlement of the au
ditor with county treasurers, requires all such treasurers
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to "exhibit their accounts and vouchers to the state au

ditor." Thcre is as much authority for a county treasurer 

to render a statement to the auditor of the county moneys 
collected as there is of the state funds; especially is this 

true when sections 162 and 163 of the revenue law are 

considered. (Compiled Statutes, ch. 77, art. 1.) Section 

162 declares that "the county clerk shall make out and 

deliver to the county treasurer, as soon as adjustment is 

made with the county board or county clerk, annually, 
the statements, certificates, and lists appertaining to the 

settlement of the accounts of such treasurer; which state

ments, certificates, and list shall be made out in proper 

form, under his seal of office, on blanks which it is hereby 
made the duty of the auditor to furnish, annually, for 

that purpose. The treasurer shall deliver the same to the 
auditor and make a final settlement of his accounts on 

or before the first day of February in each year." Sec

tion 163 makes it the duty of the county clerk to furnish 
a duplicate copy of said statement, duly certified, when

ever requested so to do by the auditor. With these pro

visions in force the auditor can make settlement with 

the treasurer, and determine the amount of his commis

sions on state funds, without a personal examination or 
inspection of the books in the office of the county treas

urer.  
It is urged by the relator, and it is so averred in the 

application for the writ, and by the demurrer admitted to 
be true, that for many years past the state auditor and 
state treasurer have universally construed the statute 
to mean that the revenues of the state and those belong
ing to the county were to be separately considered in 
ascertaining the fees to be paid the county treasurer for 
the collection of the state taxes. It is, doubtless, true 
that the construction of a statute by the legislative or 
executive department, when deliberately made, is enti

tled to great weight in many cases, although not conclu
sive upon the court; but such an interpretation will not 

be followed by the judiciary where to do so would be to
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ignore the plain and obvious meaning of the law and 
override the judicial exposition placed thereon.  

It has been frequently asserted that in case the legis
lature adopts the statute of another state, it likewise 
adopts the construction which it had already received 
by the highest court of such state; and, by a parity of 
reasoning, where a law is re-enacted by a legislature, 
which had been interpreted by the supreme court of the 
same state, such construction is thereby adopted. Said 
section 20, chapter 28, Compiled Statutes, in almost the 
present form, has been part of the statute law of this 
state for many years, and it was construed by this court 
at the January term, 1889, in State v. Roderick, 25 Neb.  
629. The section was re-enacted at the session of the 
legislature in 1891. (Session Laws 1891, ch. 27.) It must, 
therefore, be presumed that the construction given the 
section in that case was adopted by the legislature, and 
is as much a part of the law as if it had been by apt lan
guage incorporated in the body of the statute. The con
clusion is, therefore, irresistible that all public moneys 
collected by a county treasurer for each fiscal year for 
and on behalf of the state, and each of its subdivisions, 
except educational funds, must be added together for 
the purpose of determining the compensation of the of
ficer, and that he is entitled to ten per cent upon the first 
$3,000 of such aggregate sum, four per cent on the next 
$2,000, and two per cent on the residue, the commissions 
to be charged pro rata to the various funds, and to be 
paid only once.  

The next propositions for consideration are whether the 
compensation of a county treasurer should be determined 
by adding together the various revenues collected by 
him during a single year without regard to the year the 
taxes were imposed, or must the several amounts col
lected in one year, on account of the levies of different 
years, be separately considered in making the calcula
tion? Counsel for relator place the latter construction 
upon the statute, and they insist that where the officer
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has during a single year received taxes raised by levies 
made in different years, he is entitled to ten per cent 
commission on the first $3,000 collected by him on ac
count of each separate year's levy. In other words, if 
during 1897 he collected taxes imposed in 1890, 1891, and 
1892, respectively, he should receive for his services ten 
per cent on the first $3,000 collected on the levy of 1890, 
a like percentage on the first $3,000 paid in on account of 
the levy of 1891, and the same basis of computation to 
obtain for the levy of 1892. Such an exposition of the 
statute is not permissible. The words "for each fiscal 
year," as used by the legislature, can have but one of two 
meanings, namely, the fiscal year the taxes are imposed, 
or the financial year during which the collections are 
made. If the former is the correct interpretation of the 
provision of the section, then it is plain that ten per cent 
can be charged once only on the first $3,000 collected on 
account of the levy of a single year, whenever received.  
Thus, if $3,000 is paid on account of the levy of 1895, 
during that year, upon which ten per cent commissions 
have been paid the officer, and $3,000 is received by him 
on account of the same levy during 1896, he is not en
titled to ten per cent on this latter sum. The statute 
expressly prohibits the payment of percentage more than 
once. Giving the word "for" in the phrase "for each fiscal 
year" its ordinary signification, the writer is of the opin
ion that the statute has reference to the fiscal year the 
taxes, are imposed, rather than the year in which the 

same are collected. The word "for" means "on account 
of" or "during." The latter definition was given the 
word "for" in Lawson r. Gibson, 18 Neb. 137, and in effect 
it was held to have been so used in the section of the 
statute under review in State v. Roderick, 25 Neb. 632.  
In the latter case the county treasurer collected in 1886 
from all sources, exclusive of school moneys, $148,475.94t, 
and the court held that in computing the amount of fees 
of the officers all sums, from whatever source derived, 
should be added together. The whole decision proceeds
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upon the theory that "fiscal year," as employed in the 
section, meant during the year the -money is collected, 
and that no account is to be taken whatever, in deter.  
mining the officer's compensation, of the different years 
on account of which the levies were made from which 
the moneys were derived. The section having been re
enacted after that decision was rendered, as already 
stated, the exposition then given the statute was thereby 
adopted by the legislature, and we do not feel at liberty 
to now ignore such construction, especially since it is not 
an unreasonable one.  

It is suggested that "If the delinquent taxes for the 
various years are to be treated as one fund, and belonging 
to the fund of a subsequent year, as the auditor has don e 
in this case, the delinquent taxes for ten years can be 
merged in one year, and the purpose for which the moneh 
is app ropriated be entirely defeated." The construction 
we have placed upon the section does not treat the levies 
of different years as one fund for the purpose of distri
bution, or divert them to purposes different from that 
for which the taxes were levied. The moneys are not 
commingled, but for the single purpose of determining 
the compensation of the treasurer those derived from the 
levies of the various years are computed together. The 
calculation is based upon the entire revenue paid, except 
school moneys, from whatever source derived, without 
regard to the year the levy was made. It follows, from 
the views already expressed, that the application states 
no grounds for relief.  

The same conclusion is reached by a different and 
shorter course of reasoning. The application is to re
quire the auditor of public accounts to draw his warrant 
upon the state treasurer in payment of the fees and mile
age claimed to be due the relator on account of the collec
tion of the moneys of the state. The constitution forbids 
the drawing of a single dollar from the state treasury 
except when authorized so to do by a specific appropria
tion. (Constitution, art. 3, see. 22: State c. TVallichs. 12

656 NEBRASKA ]REPORTS. [VOL. 5-1



VOL. 541 JANUARY TERM, 1898. 657
Farmers Loan & Trust Co. v. Schwenk.  

Neb. 407, 15 Neb. 457, 609, 16 Neb. 679; State v. Moore, 50 
Neb. 88; State v. Babcock, 18 Neb. 221.) In the last case 
it was decided that the auditor had no power to draw a 
warrant upon the state treasury for commissions due 
the county treasurers on account of moneys collected by 
them for the state. The application for the writ in the 
case in hand contains no averment that any appropria
tion has been made by the legislature which is available 
to pay the fees for collecting moneys belonging to the 
state. Therefore, in any aspect of the case, the demurrer 
to the application should be sustained, and the 

WRIT DENIED.  

FARMERS LOAN & TRUST COMPANY, APPELLANT, V. PETER 

SCHWENK ET AL., APPELLEES.  

FILED APRIL 21, 1898. No. 7980.  

1. Homestead: LIEN OF JUDGMENT. Under the exemption laws of this 
state, a judgment is not a lien on lands occupied as a homestead, 
where the debtor's interest therein does not exceed $2,000.  

2. Mortgages: FoIECLOSURE: ESTOPPEL. Where, under a decree fore
closing one of two mortgages of equal priority given to plaintiff 
in one transaction and covering the same lands, the appraisers 
erroneously deducted from the value of the premises the amount 
of a judgment as a senior lien, the plaintiff, being the purchaser 
at the foreclosure sale, cannot be heard, in a subsequent action 
by him to foreclose the other mortgage, to assert that such judg
ment was the junior lien.  

APPEAL from the district court of Madison county.  
Heard below before ROBINSON, J. Affirmed.  

M. J. Sweeley, for appellant.  

Wigton. & Whithan, contra.  

NORVAL, J.  

This was an action to foreclose a real estate mortgage.  
A decree was entered which subordinated the mortgage
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to the lien of the judgment of the defendants Westervelt, 
Hays, and Yost. Plaintiff appeals from that portion of 
the decree which adjusted the liens.  

The facts are briefly these: On April 12, 1888, the de
fendants Westervelt, Hays, and Yost obtained a judg
ment in the district court of Madison county against the 
defendant Peter Schwenk for the sum of $131.15 and ac
crued costs, which judgment has been kept alive by the 
issuance of executions thereon, and no portion thereof 
has been collected or paid. On March 1, 1890, Peter 
Schwenk borrowed from plaintiff the sum of $1,500 on 
five years' time, agreeing to pay six per cent interest on 
the money, besides a bonus or commission of $225 for 
making the loan. Schwenk at that time, and as parts of 
the same transaction, gave his two promussory notes, one 
for.$1,500 and the other in the sum of $225, and secured 
the payment of each by a separate mortgage upon the 
south half of lot 1, block 4, in Haas' Suburban Lots in the 
city of Norfolk, which mortgages were duly recorded.  
The premises at the time of the rendition of the judg
ment, until after the delivery of the mortgage, were oc
cupied by Schwenk as a homestead. On August 13, 1891, 
plaintiff instituted an action against the Schwenks to 
foreclose the mortgage given it to secure the smaller 
note, which suit proceeded to decree. An order of sale 
was issued thereon, the premises were sold to plaintiff 
thereunder, and a sheriff's deed was issued. To that 
action Westervelt, Hays, and Yost were not made parties.  
,Schwenk's interest in the lot in question at the time of 
the rendition of the judgment against him was, and ever 
since has been, of less value than $2,000. The appraisers, 
under the order of sale, in determining the interest of 
Schwenk in the lot, deducted from the value of the 
premises as found by them the amount of said judgment, 
interest, and costs, together with the taxes against the 
lot and the sum due on the $1,500 mortgage, which is 
.ought to be foreelosed herein. Plaintiff at said fore
closure sale purchased the premises for the sum of $400,
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subject to said judgment lien, taxes, and the mcrtgage 

of $1,500, and is now the owner of the property by virtue 

of said purchase. It was upon the foregoing undisputed 

facts that the court below entered its decree; and the 

single question presented .is whether the placing of the 

judgment lien ahead of this mortgage was erroneous.  

It is undisputed that the judgment was obtained a long 

time prior to the execution of the mortgages, which fact 

would have made the judgment the senior lien were it 

hot that the premises at the date of the judgment and 

at all times since were used and occupied by the 

Schwenks as a homestead. Under the homestead law in 

force in this state a judgment iv a lien alone on the 

debtor's interest in lands, impressed with the character 

of a homestead, in excess of $2.000. This principle has 

been so frequently recognized iL this jurisdiction as not 

to require discussion, or the citation of authorities in its 

support. As the interest of thu judgment debtor in this 

property at no time exceeded baid sum, the judgment in 

question never was a valid and subsisting lien against 

the mortgaged premises. Tho question for determination 

is whether, under the facts ib this case, plaintiff has the 

right to insist that the judgment is not a lien upon the 

property and that the mortgage now being foreclosed 

is the paramount lien? The principle which must con

trol the decision has more than once been aunnounced in, 

the adjudications of this court, as a brief reference to the 

cases will disclose.  
In Koch v. Losch, 31 Neh 625, it was held that where, 

in making an appraisement of lands at a judicial sale, 

the amount of a mortgage is deducted from the true 

value of the property, theo purchaser at such sale is not 

in a position to thereaftev deny the validity of such mort

gage.  
In Nye v. Fahrenholz, 49 Neb. 276, it was decided that 

where a lien junior to that foreclosed was erroneously, 

by the appraisers, treated as a superior lien, and its 

amount deducted from the value of the premises in mak-
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ing the appraisement, the purchaser cannot be heard, in 
a subsequent suit to foreclose such lien, to assert that it 
was junior to that under which he bought.  

In Norfolk State Bank v. Schtcenk, 51 Neb. 146, POsT, 
C. J., in speaking of the sale made under the $225 mort
gage involved in the case at bar, said: "This judgment 
was recognized as a lien prior to the decree under which 
the property was sold, and the loan and trust company, 
having purchased subject thereto, is presumed to have 
assumed the indebtedness -thereby represented." 

Both mortgages, it is true, were liens upon the prem
ises therein described paramount to that of the judg
ment, but, in the proceedings to sell under the decree 
based on the smaller mortgage, the amount of the judg
ment was deducted as a lien, and plaintiff having pur
chased at such sale, under the authorities cited, it rec
ognized the judgment as a prior lien. It is conceded by 
counsel, in argument, if plaintiff had no claim other than 
its sheriff's deed, and if it was basing its rights on that 
conveyance, the decisions referred to would be control
ling. It is insisted, however, that plaintiff is not claiming 
anything by virtue of its deed but under the larger mort
gage; therefore, such mortgage is not rendered subject 
to the judgment, on the ground that plaintiff admitted 
its smaller mortgage was junior to the judgment. It was 
admitted on the trial in the court below that plaintiff 
is the present owner of the property by virtue of the sher
iff's deed, and that both mortgages were given in the 
same transaction, and, so far as disclosed, there existed 
no priority of liens between the mortgages. Plaintiff, 
therefore, having admitted that one of its said liens was 
junior to the judgment, it cannot assert the priority of 
the lien of the mortgage sought to be foreclosed. The 
decree is right and is accordingly 

AFFiRMED.
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PIcKLE MARBLE & GRANITE COMPANY V. J. H.  
MCCLAY ET AL.  

FILED APRIL 21, 1898. No. 7988.  

Action on Contractor's Bond for Value of Materials: REVIEW: BRIEFS.  
One who furnishes a contractor for the eredtion of a court house 

with materials used in the building may maintain an action for 

their value on the contractor's bond given to the county as se

curity for the performance of his contract, requiring inter alia the 

contractor to satisfy all lawful claims of laborers and material

men.  

ERROR from the district court of Lancaster county.  

Tried below before STRODE, J. Reversed.  

William Leese and E. E. Brown, for plaintiff in error.  

C. A. Atkinson and Walter A. Leese, contra.  

NORVAL, J.  

William H. B. Stout was awarded the contract for the 

erection of a court house for Lancaster county, the con

tract providing that Stout was, at his own cost and 

charges, to provide all labor and materials necessary for 

the construction of the building, and that there should 

not be any legal or lawful claims against him in any 

manner from any source whatever for labor performed 

or materials furnished during the progress of the work.  

Stout gave the county a bond, executed by himself as 

principal, with J. H. McClay, Louie Meyer, and J. H.  

Harley, as sureties, in the sum of $75,000, conditioned as 

follows: "That if the said William H. B. Stout shall duly 

perform the said contract, with all the conditions of the 

plans and specifications. and discharge all of its liabili

ties, then this obligation is to be void, otherwise the same 

shall be and remain in full force and virtue." Plaintiff 

furnished Stout, under said contract, with certain ma

terials which were used in the erection of the court house,
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and Stout having failed and refused to pay for the same, 
this action was instituted upon said bond to recover the 
amount alleged to be due plaintiff on account of the ma
terials so furnished. The defendant sureties demurred 
to the amended petition on the ground that it did not 
state a cause of action. The demurrer was sustained and 
the action dismissed. This ruling is before us for review.  

The question involved is whether the bond in suit in
ured to the benefit of plaintiff, and can it maintain an 
action on the bond for a breach of its conditions by the 
principal therein named? The decisions of this court sus
tain the proposition that these sureties are liable for the 
materials furnished by plaintiff which were used by Stout 
in the construction of the building. This case is on all 
fours with Korsmeyer Plumbing & Heating Co. v. MeClay, 
43 Neb. 649, which was a suit on the identical bond herein 
involved. In that case a general demurrer was sustained 
by the trial court to a petition substantially like the one 
now before us, but which decision was reversed on re
view. The following cases sustain the doctrine that one 
not a party to a bond may maintain an action thereon 
when such bond was executed for his benefit: Sample v.  
Hale, 34 Neb. 220; Lyman v. City of Lincoln, 38 Neb. 794; 
Kaufmann v. Cooper, 46 Neb. 644; Doll v. Crume, 41 Neb.  
655; Hickman v. Layne, 47 Neb. 177; Fitzgerald v. McClay, 
47 Neb. 816; Romnan v. Gaiser, 53 Neb. 474.  

Counsel for the defendant Harley insisted on the hear
ing that the judgment below should be affirmed as to 
his client, for the reason the brief of plaintiff was not 
served upon him within the time prescribed by the rules 
of this court. It is true the rule providing for the service 
and filing of briefs was violated in this case; yet we are 
not willing to affirm by reason thereof, since plaintiff's 
brief was served upon all the defendants, and filed 
herein, more than two years prior to the submission of 
the case for decision. At the hearing, for the first time, 
the court's attention was challenged to the fact that the 
brief had been served out of time, and then no motion

[ V o. 54662



VOL. 54] JANUARY TERM, 1898. 663 

Pioneer Fire-Proof & Construction Co. v. McClay.  

-was made to strike the same from the files. Defendant 

Harley could not have been in the least prejudiced in 

the premises, inasmuch as his counsel had abundant op

portunity, after the service of the brief of plaintiff, to 

have answered it. The judgment is reversed and the 

cause remanded.  
REVERSED AND REMANDED.  

PIONEER FIRE-PROOF & CONSTRUCTION COMPANY V.  

J. H. McCLAY ET AL.  

FILED APRIL 21, 1898. No. 7987.  

Action on Contractor's Bond: PARTIES. One not a party to a con

tractor's bond may maintain an action thereon, when such bond 

was executed for his benefit.  

ERROR from the district court of Lancaster county.  

'Tried below before STRODE, J. Reversed.  

William Leese and E. E. Brown, for plaintiff in error.  

C. A. Atkinson and Walter A. Leese, contra.  

NORVAL, J.  

This was a suit on a building contractor's bond. A 

general demurrer was sustained to the petition, and the 

plaintiff electing to stand on its pleading, the cause was 

dismissed.  
The decision is controlled by that of Pickle Marble & 

Gra'nite Co. v. McClay, 54 Neb. 661. For the reason given 

in the opinion filed therein, the judgment of the district 

court is reversed and the cause remanded for further 

proceedings.  
REVE RSED AND REMANDED.
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CHARLES LEPIN V. GEORGE E. COON, SHERIFF.  

FILED APRIL 21, 1898. No. 7925.  

1. Chattel Mdrtgages: SALES BY MORTGAGOR: FRAUD. Where the 
moregagor cf a stock of merchandise remains in possession thereof 
and continues to sell the same in the usual course of business 
pursuant to agreement with the mortgagee that he will apply the 
proceeds of all sales upon the debt secured by the mortgage, the 
court cannot pronounce the transaction fraudulent as a matter of 
law.  

2.- : : : QUESTION FOR JURY: INSTRUCTIONS. And an 
instruction, in such case, which withdraws from the consideration 
of the jury the question of whether the transaction was an honest 
or fraudulent one is prejudicially erroneous.  

S- : - : . - . The vital question in such case ia 
the intent with which the sale of the stock was authorized or 
permitted, and when that does not appear on the face of the mort
gage, it is always a question of fact to be determined by the jury 
from a consideration of the entire evidence.  

ERROR from the district court of Webster county.  
Tried below before BEALL, J. R8versed.  

A. M. Walters, for plaintiff in error.  

A. H. Bowen, contra.  

SULLIVAN, J.  

On August 21, 1893, Schumann, being engaged in the 
retail liquor business at Blue Hill, in this state, executed 
to Charles Lepin a chattel mortgage covering his saloon 
fixtures and his stock of whiskies, wines, and cigars. The 
mortgage was filed in the office of the county clerk and 
the mortgagor thereafter remained in possession of the 
saloon and continued to sell the mortgaged property in 
the usual course of the retail trade. While so engaged, 
Coon, as sheriff of Webster county, and acting under 
orders of attachment issued in actions commenced by 
other creditors of Schumann, seized the property and 
took it into his possession. Thereupon, Lepin, by an ac-
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tion of replevin, asserted his rights under the chattel 

mortgage. A trial in the district court resulted in a ver
dict and judgment for the sheriff.  

The petition in error filed by the plaintiff presents to 
this court for determination the correctness of two in
structions given by the trial court at defendant's request.  
These instructions are as follows: 

"1. If you find from the evidence that the plaintiff 
knowingly permitted the mortgagor to use the property 
covered by the mortgage to the plaintiff as his own, sell
ing the same in the usual course of trade, as his own, 
after said mortgage was given, then and in that case said 
mortgage was void as against the creditors of said mort
gagor, Schumann, and you will find for the defendant." 

"3. The jury are instructed that a mortgage upon a 
stock of goods, where the mortgagor continues in pos
session and disposes of the same in the usual and ordi
nary course of trade, is void as against the creditors of 
said mortgagor. Hence, if you find from the evidence that 
after Schumann executed the mortgage upon his saloon 
fixtures and stock, the plaintiff permitted him to continue 
the business of retail dealer in intoxicating liquors in 

the same place, with the same goods, and with and under 
the same license, you will find for the defendant, provid

ing you first find that E. F. Hartwig, in whose behalf the 
defendant held said goods by attachment, was a creditor 
of said Schumann, mortgagor." 

The mortgage itself conferred no authority on the 

mortgagee to sell the stock or any part of it in the usual 

course of business, but there was an agreement outside 
of the mortgage providing that it might be done. There 
is evidence in the record tending to show that the ar
rangement between the parties was that Schumann 

should continue to conduct his business in the usual 
way; that he should dispose of the mortgaged stock at 

retail and apply the proceeds, as it should be received, 
to the payment of defendant's claim against him. There 

is also evidence tending to prove that this arrangement
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had been carried out in good faith. By the instructions 
in question the jury were told that if Schumann used 
and sold the stock as his own, and did so with defendant's 
permission, the mortgage was void as against Schu
mann's creditors. The facts to which the court thus 
directed the attention of the jury were evidence of fraud, 
but they were not conclusive. It was the function of the 
jury to determine whether the mortgage was a fraudu
lent or an honest one, and in reaching a conclusion upon 
that question it was their duty to take into account every 
fact disclosed by the evidence bearing upon the intent 
and motives of the parties. The intent with which the 
sale of the stock was authorized or permitted was the 
vital question to be decided. It was a question of fact 
and not of law. It was to be ascertained from a con
sideration of the whole evidence and not from a part of it 
merely. The court should have told the jury that plain
tiff's consent to the sale of the stock would not vitiate 
the mortgage if his purpose was thereby to secure pay
ment of his own claim and not to hinder, delay, or de
fraud other creditors in the collection of their demands.  
Permission to sell did not per se render the mortgage 
fraudulent and void. (Turner v. Killian, 12 Neb. 580; 
Robinsonr . Elliott, 22 Wall. [U. S.] 513; Klein v. Katzen
herger, 20 0. St. 110; Brackett v. Harvey, 91 N. Y. 214.) 
The instructions complained of were, therefore, errone
ous and plainly prejudicial to the rights of the plaintiff.  
The judgment is reversed and the cause remanded for 
further proceedings.  

REVERSED AND REMANDED.,
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IN RE WILLIAM C. REAM.  

FILED APRIL 21, 1898. No. 9932.  

1. Habeas Corpus: IRREGULARITIES IN TRIAL OF ACCUSED. Mere er

rors or irregularities in the proceedings or judgment of a court 

in a criminal case will not be examined or inquired into on an 

a.pplication for a writ of habeas corpus.  

2. -: -: VALIDITY OF CONVICTION: CRIMINAL LAW. If the 

court has jurisdiction of the person of the accused and of the 

crime charged and does not exceed its lawful authority in pass

ing sentence, its judgment is not void, whatever errors may have 

occurred during the trial.  

ORIGINAL application for writ of habeas corpus. Writ 

denied.  

H. H. Bowes, for petitioner.  

0. J. Smyth, Attorney General, and Ed P. Smith, Deputy 

Attorney General, for the state.  

SULLIVAN, J.  

This is an. application by William C. Ream, to this 

court in the exercise of its original jurisdiction, for a writ 

of habeas corpus directed to the warden of the peniten

tiary, in whose custody the petitioner is held under a sen

tence pronounced against him by the district court. Ac

companying the petition is an agreed statement of facts, 

from which it appears that the crime of which Ream. was 

convicted and for which he is now imprisoned was set 

forth in the information in the following language: "Said 

county attorney for the third count of this information 

further gives the court to understand and be informed 

that said William Ream, at the time and place mentioned 

in the first count of this information, being on or about 

the 12th day of May, A. D. 1896, in the county of Thurs

tGn and state of Nebraska aforesaid, then and there being, 

did then and there willfully, feloniously, and unlawful''-
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buy and receive said twenty-three steers of the value of 
the sum of five hundred dollars, and said two cows of 
the value of forty dollars, being the property of said 
Swan Olson, which had then and there been stolen, he, 
the said William Ream, then and there well knowing the 
same to have been so stolen, with the intent thereby of 
him, the said William Ream, by such receiving and buy
ing to defraud the owner thereof, said Swan Olson, 
contrary to the statute in such case made and provided 
and against the peace and dignity of the people of the 
state of Nebraska." The contention of the petitioner is 
that he was prosecuted, convicted, and sentenced under 
an act of the legislature of 1895, entitled "An act to 
punish cattle stealing and to punish persons receiving 
or buying stolen cattle and to punish all persons harbor
ing or concealing cattle thieves," and that such act did 
not pass both branches of the legislature and never be
came a law. A decision of the question thus raised is not 
essential to a proper disposition of this case and we do 
not now decide it. Conceding the position of the peti
tioner to be correct, it does not follow that he is unlaw
fully imprisoned and therefore entitled to be discharged.  
Section 116 of the Criminal Code has been.in force nince 
1873 and is as follows: "If any person shall receive or 
buy any goods or chattels [of] the value of thirty-five 
dollars or upwards, that shall be stolen or taken by rob
bers, with intent to defraud the owner, or shall harbor 
or conceal any robber or thief guilty of felony knowing 
him or her to be such, every person so offending shall be 
imprisoned in the penitentiary not more than seven 
years, nor less than one." The third count of the in
formation distinctly charged the petitioner with a viola
tion of this section, the jury declared him guilty, and the 
court sentenced him to imprisonment in the penitentiary 
for a period of six and one-half years. So it clearly ap
pears that Ream is in the custody of the respondent by 
virtue of a judgment rendered by the district court in 
tbe exercise of its undoubte jurisdiction. If error was
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committed at the trial it cannot be reviewed or corrected 

in this proceeding. It is a fundamental principle that 

errors or irregularities, not jurisdictional, will not be 

examined or inquired into on habeas corpus. The writ 

cannot be converted into a writ of error. (Ex parte Parks, 

93 U. S. 18; Ex parte Yarbrough, 110 U. S. 651; In re Betts, 
36 Neb. 282; In re Havlik, 45 Neb. 747; In re McVey, 50 

Neb. 481.) If the court has jurisdiction of the person of 

the accused and of the crime charged in the information 

and does not exceed its lawful authority in passing sen

tence, its judgment is not void whatever errors may have 

preceded the rendition thereof. (Ex parte Siebold, 100 U.  

S. 371; Ex parte Watkins, 3 Peters [U. S.] 193.) The in

formation charged Ream with the commission of a crime.  

The court had jurisdiction of that crime and of the pris

oner who was brought before it. The sentence pro

nounced was based on a verdict of conviction, was within 

the limits fixed by the statute, and, not having been set 

aside in a direct proceeding, must now be enforced. That 

the prosecution may have been instituted and carried 

forward and sentence passed with reference to a void 

enactment and in ignorance of the existence of section 

116 aforesaid would not at all affect the question. The 

validity of judicial orders and judgments does not de

pend upon the reason for the court's action, but upon the 

possession by it of lawful authority to hear and determine 

the matter before it. The writ is 
DENIED.  

J. L. STEVENS & COMPANY V. RILEY KIRK.  

FILED APRIL 21, 1898. No. 8041.  

Conflicting Evidence: REVIEW. A verdict found upon substantially 

conflicting evidence will not be disturbed in this court.  

ERoR from the district court of Pierce county. Tried 

below before ROBINsON, J. Affirmed.
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H. Z. Wedgwood and W. W. Quivey, for plaintiffs in 
error.  

0. J. Frost and Robertson & TVigton, contra.  

SULLIVAN, J.  

The plaintiffs, who are real estate brokers, brought 
this action.in the district court for Pierce county to re
cover $175 claimed to be due them as a commission for 
negotiating a sale of defendant's farm. The issues formed 
were tried to a jury, who found in favor of the defendant.  
The trial court approved the finding and rendered judg
ment accordingly. By this proceeding in error a reversal 
of the judgment is sought on the ground that the verdict 
does not rest upon sufficient evidence. Nothing would 
be gained by an extended review of the evidence. We 
have given it a careful examination and see no reason to 
find fault with the conclusion of the jury. The judgment 
is right and is 

AFFIRMED.  

GEORGE M. MURPHY, APPELLEE, V. EFFIE M. GUN, 
APPELLANT, ET AL.  

FILED APRIL 21, 1898. No. 9264.  

L Judicial Sale: APPRAISEMENT: CONFIRMATION: REVIEW. On the 
hearing of a motion to confirm a sale of real estate it appeared 
that the value of the land as fixed by the appraisers was $2,000.  
Four witnesses for plaintiff estimated the value at $1,800. One 
witness for defendant estimated the value at $2,700 and the other 
at $2,400. A decision of the trial court sustaining the appraise
ment was not erroneous.  

2. - : OBJECTIONS TO CONFIRMATION. Objections to the confirma
tion of a sale must specifically indicate the irregularity com
plained of. Failing to do this they will be disregarded.  

3. : - : TIME. When it is claimed that the time limited to 
show cause against confirmation of a judicial sale is too short, the 
defendant should apply to the court for additional time and, if 
necessary, accompany his application with a proper showing.
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APPEAL from the district court of Saline county.  

Heard below before HASTINGS, J. Affirmed.  

Joshua Palmer, for appellant.  

F. I. Foss and Norman Jackson, contra.  

SULLIVAN, J.  

This case is here on appeal from an order of the district 

court of Saline county confirming a sale of real estate 

made pursuant to a decree of foreclosure. After the prop

erty was appraised, and before the sale, the appellant, 
Effie M. Gunn, filed the following objections to the ap

praisement: "Now comes Effie M. Gunn, one of the above 

named defendants, and objects to the confirmation and 

sale of the property in the above entitled action for the 

following reasons: (1.) The appraisers were not resident 
freeholders. (2.) The appraisers did not view the prop

erty. (3.) The property was appraised at less than its 
cash value. (4.) The property is worth more than it was 

appraised at. (5.) The appraisement and notice of sale 
were irregular, and not according to law. (6.) The sheriff 
did not appraise said property according to law." These 
objections were considered in connection with the motion 
for confirmation and were overruled. 'The first two are 

unsupported by any evidence and are completely refuted 
by the recitals in the return of the sheriff, from which it 

appears that the appraisers were resident freeholders of 

Saline county and that the appraisement was made upon 

actual view of the premises. The third and fourth ob

jections call in question merely the correctness of the 

conclusion reached by the appraisers in regard to the 

value of the land. The appraisers fixed its value at 

$2,000. Four witnesses for the plaintiff estimated its 

market value at $1,800. One witness for the defendant 

swore it was worth $2,700, and another that its cash 

value was $2,400. On this evidence the ruling of the trial 

court sustaining the appraisement was correct. The fifth
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and sixth objections are too indefinite to- invite attention.  
They do not point out wherein the notice and sale were 
irregular nor in what respect the appraisement failed to 
meet the requirements of the law. The rule is well set
tled in this state that objections of this character must 
specifically indicate the irregularity complained of. Fail
ing to do this they will be disregarded. (Johnson v. Bemis, 
7 Neb. 224; Hooper v. Castetter, 45 Neb. 67; Ecklund v.  
Willis, 44 Neb. 129.) 

Appellant finally insists that she was not afforded a 
sufficient opportunity to prepare for the hearing on the 
motion to confirm the sale. This contention is grounded 
on the fact that the order to show cause against con
firmation was made on the morning of March 26, and the 
motion to confirm was submitted and decided on the af
ternoon of the same day. On this point it is only neces
sary to say that if appellant needed more time for prepa
ration, a seasonable application to the district court, 
accompanied by a proper showing, would, undoubtedly, 
have secured it. If she went into the contest unprepared, 
the fault was hers alone. The court was not advised of 
her lack of preparation. Wherefore the order appealed 
from is 

AFFIRMED.  

LINCOLN STREET RAILWAY COMPANY V. MARY J.  
MCCLELLAN.  

FILED APRIL 21, 1898. No. 7974.  

1. Street Railways: INJURY TO PASSENGER: CONTRIBUTORY NEGLI
GENCE. One cannot recover for an injury received while a passen
ger on a street railway if the accident from which the injury re
sulted was due in part to his own want of ordinary care.  

2. - : - : - . And in an action to recover damages In such 
case an Instruction which informs the jury that, the injuries being 
shown, the carrier, to escape liability, must prove that the pas
senger was guilty of gross contributory negligence is erroneous.  

3. -- : NEGLIGENCE. Street railways are common carriers of pas-
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sengers and as such are required to exercise the utmost skill, dili
gence, and foresight, consistent with the business in which they 
are engaged, for the safety of their patrons; and they are liable 
for the slightest negligence.  

4. - : - : BURDEN OF PROOF. In an action for damages for an 
Injury received while being transported by a common carrier, the 
injury being shown, the burden of proof is upon the carrier to 
show that it was in nowise at fault.  

5. _: - : COMMON CARRIERS: STATUTES. Section 3, article 1.  
chapter 72, Compiled Statutes 1897, providing that "Every railroad 
company as aforesaid, shall be liable for all damages inflicted 
upon the person of passengers while being transported over its 
road, except in cases where the injury done arises from the crimi
nal negligence of the person injured," etc., has no application to 
street railways.  

ERROR from the district court of Lancaster county.  
Tried below before TIBBETS, J. Rerersed.  

Ames & Pettis and William G. Clark, for plaintiff in 
error.  

Clark & Allen, contra.  

SULLIVAN, J.  

The plaintiff Mary J. McClellan was injured while a 
passenger on one of the cars of the defendant, the Lin
coln Street Railway Company, on June 21, 1892. Claim
ing her injury was caused by the negligence of defend
ant's servants, she brought this action in the district 
court of Lancaster county and recovered a verdict and 
judgment for $1,125. The answer of the defendant was a 
general denial, coupled with an allegation of contribu
tory negligence. The court instructed the jury as fol
lows: 

"3. When it once appears from the evidence that the 
plaintiff was injured while a passenger upon defendant's 
street car, then the burden is upon the defendant to show 
by a preponderance of the evidence that such injury was 
not caused by any negligence upon its part, and that 
plaintiff herself contributed to the injury by her own 
gross negligence, unless it should appear in establishing 

47
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plaintiff's own case that the injury was caused by causes 

beyond the control of defendant or contributed to by 
plaintiff's own gross negligence." 

"6. It was the duty of the plaintiff when entering the 
car of the defendant to exercise reasonable and ordinary 
care in discovering the opening in the floor of the car and 
avoiding the same; and if you find from the evidence 

that plaintiff failed to do so, then it is a proper matter 

for you to consider in determining whether or not the 

plaintiff was guilty of gross negligence that contributed 

to the accident complained of. And if you find from the 

evidence that plaintiff, by her own gross, careless, and 

negligent acts, contributed to the injury complained of, 
then she cannot recover even though you should conclude 

from the evidence that the plaintiff was negligent as 

charged." 
By these instructions the jury were told that if the ac

cident was proven the defendant would be liable, unless 

it established by a preponderance of the evidence that it 

was not itself at fault and that the plaintiff's own gross, 

negligence contributed to her injury. It is settled by the 

decisions of this court that street railway companies are 

common carriers of passengers. (Spellmian v. Lincoln 

Rapid Transit Co., 36 Neb. 890; Pray v. Omnaha Street R.  

Co., 44 Neb. 167; Eat OmJiaha Strect R. Co. v. Godola,'50 

Neb. 906.) As such they are bound to exercise for the 

safety of their patrons more than ordinary care. They 

are required to exercise the utmost skill, diligence, and 

foresight consistent with the business in which they are 

engaged, and are liable for the slightest negligence. This 

is the liability imposed by the common law on all carriers 

of passengers for hire. (Spellman v. Lincoln Rapid Transit 

Co., supra,- Topeka City R. Co. v. Higgs, 38 Kan. 375; 

liMeier v. Penusylvania R. Co., 64 Pa. St. 225; Tndianapolis 

& S. L. R. Go. v. Horst, 93 U. S. 291.) The law presumes 

that one injured while being transported by a common 

carrier was injured in consequence of the latter's negli

poence, and to escape liability it must show that it has
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discharged the full measure of its legal duty and was in 

nowise to blame for the accident. It need not, however, 

under the rules of the common law, acquit itself of all 

blame and in addition thereto convict the plaintiff of gross 

contributory negligence. This counsel for plaintiff seem 

to concede, but they contend that the provisions of section 

3, article 1, chapter 72, Compiled Statutes 1897, are appli

cable to street railway companies, and, therefore, the 

rule stated in the foregoing instructions is correct. The 

section referred to is as follows: "Every railroad com

pany, as aforesaid, shall be liable for all damages in

tlicted upon the person of passengers while being trans

ported over its road, except in cases where the injury 

done arises from the criminal negligence of the person 

injured, or when the injury complained of shall be the 

violation of some express rule or regulation of said road 

actually brought to his or her notice." The act of which 

this section is a part was passed in 1867 and contained 

five sections. The first imposes on railroad corporations 

a duty to erect and niaintain fences along their lines for 

the protection of domestic animals. The second relates 

to the liability resulting from a failure to comply with 

the first. The fourth provides the manner in which sum

mons may be served on railroad companies, and the fifth 

forbids them from limiting their liability as common 

carriers without express notice. There is nothing what

ever in the title or body of the act which indicates a leg

islative intent to make its provisions, or any of them, 

applicable to street railways. When this law was en

acted there was neither occasion nor demand for legis

lation of this character in the interests of tramway 

passengers. The means then employed for their trans

portation was the old-fashioned lagging horse car, in 

which the transit was not only safe but peculiarly free 

from every suggestion of peril. Cable traction had not 

yet come into use, and electricity as a propulsive power 

was not even within the dreams of legislative philosophy, 

and had no existence anywhere save, perhaps, as a dim
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possibility in the minds of some ardent theorists. In the 
common understanding, a railroad and a street railway 
have always been separate and distinct things. One is 
a graded road over which heavy cars, running on iron 
or steel tracks and usually propelled by steam, carry 
passengers, freight, and baggage, while the other is ex
clusively employed for the transportation of passengers 
in cities and is so constructed as to interfere but little 
with ordinary traffic. (Elliott, Roads & Streets, 557; Funk 
c. St. Paul City R. Co., 61 Minn. 435, 63 N. W. Rep. 1099; 
Louisville & P. R. Co. v. Louisville City R. Co., 2 Duv. [Ky.] 
175.) In the case last mentioned it is said: "A 'railroad' 
and a 'street railroad,' or way, are, in both their tech
nical and popular import, as distinct and different as 
'a road' and 'a street' or as 'a bridge' and 'a railroad 
bridge.' " And in Bloxhan v. Consumers' Electric Light 
& Street R. Co., 36 Fla. 519, the court say: "The word 'rail
road,' as generally used, applies to commercial railways 
engaged in the transportation of freight and passengers 
for long distances, and, as a general rule, having steam 
engines for motive power, and making stops at regular 
stations for the receipt and discharge of freight and pas
sengers. The term 'street railroad' applies only to such 
roads, the rails of which are laid to conform to the grade 
and surface of the street, and which is otherwise con
structed so that the public are not excluded from the 
street as a public highway, which runs at a moderate 
rate of speed compared with commercial railroads, which 
carries no freight, but only passengers from one part of 
a thickly populated district to another in a town or city 
and its suburbs, and for that purpose runs its cars at 
short intervals, stopping at street crossings or other 
places irregularly, as the convenience of its patrons may 
require, for the receipt and discharge of its passengers." 
In the decisions of this court above cited the duty of 
street railway companies to their patrons is declared to 
be only commensurate with that imposed by the com
mon law on common carriers of passengers. But railroad
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companies, it has been held, are absolutely liable for in

juries to a passenger resulting from the operation or 

management of their trains, unless they can show that 

the gross negligence of such passenger or the violation 

by him of some known rule or regulation of the company 

was the cause of the injury. (Union P. R. Co. v. Porter, 
38 Neb. 226; Missouri P. R. Co. v. Baier, 37 Neb. 235; 

Cicago, B. & Q. R. Co. v. Landauer, 39 Neb. 803; Fremont, 
E. & M. V. R. Co. v. French, 48 Neb. 638.) In other words, 

it has been distinctly settled by our own decisions that 

the liability of one is that of an insurer, while the other 

is only answerable for the failure to exercise the highest 

degree of care. The difference in the liability of the two 

kinds of carriers results from the fact that one is affected 

by the statute in question and the other is not. It fol

lows from these considerations that the instruction re

quiring the defendant to prove gross negligence on the 

part of the plaintiff as an essential element of its defense 

to the action was erroneous. It is argued, however, that 

if this was error it was error without prejudice, be

cause the sixth instruction defines gross negligence to be 

a want of ordinary care. We do not so understand it.  

The meaning of the instruction plainly is that if the 

plaintiff did not exercise reasonable and ordinary care 

in discovering the opening in the floor of the car and 

avoiding it, the jury should take that fact into account in 

determining whether she was guilty of gross negli

gence; in other words, the doctrine of the instruction is 

that want of ordinary care is evidence tending to prove 

gross negligence. For the error committed in submitting 

to the jury the instructions quoted the judgment must be 

reversed and the cause remanded for further proceedings.

REVERSED AND REMANDED.
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MARY ANDRESEN, ADMINISTRATRIX OF THE ESTATE OF 

DORA WITTE, V. JOHN L. CARSON.  

FILED APRIL 21,1898. No. 7652.  

L Judgment by Agreement: APPEAL. Where the record of a judg
ment, at the time of an appeal taken therefrom, recited that it 
had been rendered upon the consideration of agreement of parties, 
the appeal was unavailing and, on motion of appellee, was prop
erly dismissed.  

2. Amendment of Record After Appeal. After an appeal perfected, 
an amendment of the record of the judgment appealed from to 
show certain facts and a subsequent amendment whereby such 
facts were eliminated from the record, held to have accomplished 
nothing by way of amendment.  

8. Journal Entry: APPEAL. The mere fact that in a journal entry a 
motion sustained was described as "a motion to dismiss an appeal 
because not taken in time" held not sufficient to prevent the ap
pcllate court from considering whether or not the ruling on said 
motion was proper, in view of grounds urged therein, but not re
cited in said journal entry.  

REHEARING of case reported in 53 Neb. 136. Judgment 
below affirmed.  

Bochmer & Rummons and W. E. Stewart, for plaintiff in 
error.  

J. H. Broady, contra.  

RYAN, C.  

In this case there has been an order of reversal on a 
memorandum opinion filed December 21, 1897 (53 Neb.  
136). On motion a rehearing was allowed and the case 
has been again submitted for our determination.  

The transcript shows that, as against the estate of 
Dora Witte, the following proceedings were had in the 
county court of Lancaster county on December 4, 1893: 
"The claim of John L. Carson filed August 29, 1893, is 
taken up. J. H. Broady appears as attorney for claimant.  
Upon consideration of the agreement of parties the court
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finds that Dora Witte executed a note to L. Meyer for 

$7,000 on June 21, 1892; that the same was assigned 

before maturity to John L. Carson; that said estate is 

indebted to said claimant in the sum of seven thousand 

three hundred twenty and 33-100 dollars ($7,320.33) as 

principal and interest on said note to date. Wherefore 

said claim is allowed for the sum of $7,320.33, with inter

est thereon from date until paid." A transcript of the 

above record was duly filed in the district court of Lan

caster county January 4, 1894. This was not within 

thirty days from the allowance of the claim, which was 

December 4, 1893. But it is now insisted that the admin

istratrix, not being required to give bond, could appeal 

by giving notice of such appeal within thirty days from 

the date of the allowance of the claim, and that, as such 

a notice was given December 30, 1893, the time for filing 

the transcript in the district court did not expire before 

January 13, 1894, because the statute gives ten days to 

the county court to prepare and file the transcript after 

due notice of appeal. This contention will be conceded 

for the purposes of this case, and from this concession it 

results that the appeal must be treated as having been 

taken on December 30, 1893, the date of notice thereof.  

On January 3, 1894, a motion was made by the repre

sentative of the estate of Dora Witte to amend the above 

record of the county court, and on the same day this 

motion was sustained. The effect of this amendment 

was that the amended record recited that the hearing 

of the claim of December 4, 1893, had been on the answer 

filed by the administratrix and "upon the evidence intro

duced." On February 20, 1894, this amendment, upon 

motion of Carson, was set aside, so that the record of the 

county court is in the same form that it was when, as 

we have conceded for the purposes of this case, the ap

peal was taken. It is very obvious that if one of the 

amendments made after appeal is good the other is 

equally so. Neither of them can, therefore, be con

sidered, and we are required to determine this case as
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though no amendment of the record in the county court 
was ever attempted.  

A judgment on the agreement of parties thereto is 
binding and will not be reversed on appeal. (Ellis v.  
Karl, 7 Neb. 381; Chamberlain v. Brown, 25 Neb. 434;.  
Norwegian Plow Co. v. Bolbnan, 47 Neb. 186; TVeander v.  
Johnson, 42 Neb. 117.) Against the application of the 
rule just invoked plaintiff in error urges upon our con
sideration a portion of the language of the order of the 
district court of Lancaster county, which order is as
sailed by these proceedings. This portion of said order 
is as follows: "This cause now comes on to be heard 
upon the motion of the plaintiff to dismiss the appeal in.  
this case for the reason that the said appeal was not 
taken within the time prescribed by law, and is submitted 
to the court, on due consideration whereof the court 
doth sustain said motion." It is argued with reference 
to this language that the motion was sustained by the 
district court solely because the appeal was not takei 
in time. Even if this theory was correct the result con
tended for might not necessarily follow; but we cannot 
consider this question, for it is not presented. In the 
petition in error the recitation with regard to the appeal 
not being taken in time was described as a finding. The 
order sought to. be reviewed, and specifically complained 
of in said petition in error, was that dismissing the ap
peal from the county court. The motion sustained is 
in the record and best speaks for itself. The reference 
to it in the journal entry, in the attempt to summarize its 
objects, was futile, in so far as the effect of such an at
tempt ignored the contents of the motion itself. The 
identification could just as properly have been attempted 
by a reference to the date of its filing, and yet a mistake 
in giving the date of filing could not eliminate a portion 
of the motion. It might lead to confusion as to what 
particular motion was under consideration, but that 
question does not arise, for it is conceded that the motion 
passed on is the one found in the record in this court.
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One of the grounds of this motion was stated in this 
language: 

"2. The transcript from the county court shows that 
the judgment sought to be appealed from was a judg
ment by agreement of parties, and that the claim of John 
L. Carson, appellee, was allowed by agreement of partis.  
* * * for which reason the case is not appealable." 

This ground was well taken on the theory of plaintiff 
in error as to the date of the appeal from the county 
court, as we have already seen, and the order of the dis
trict court on this motion is accordingly 

AFFIRMED.  

ALBION NATIONAL BANK V. GEORGE M. MONTGOMERY 
ET AL.  

FILED APRIL 21, 1898. No. 8009.  

1. National Banks: USURY. The inhibition contained in section 5197, 
Revised Statutes U. S., is general and forbids the taking of usuri
ous interest by a national bank from an artificial as well as from 
a natural person.  

2. Statutes: CONSTRUCTION: PENALTIEs. A statutory enactment which 

provides by whom, and under what procedure, a. penalty previ
ously created may be recovered is not a penal statute, and there 
exists no reason for a requirement that it be strictly construed.  

3. National Banks: ACTION FOR USURY: PARTIES. The right to recover 
double the amount of usury paid to a national banking association 
is, by section 5198, Revised Statutes U. S., conferred as well upon 
artificial as upon natural persons.  

ERROR from the district court of Boone county. Tried 
below before THOMPSON, J. Affirmed.  

1. A. Price, for plaintiff in error.  

H. C. Vail and Mlontgomcry d Hall, contra.  

RYAN, C.  
In this case there was a judgment on a verdict against 

the Albion National Bank in the sum of $560.60. In the
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petition there were twenty-two causes of action, which 
were tried, and each of these was for double the amount 
of interest paid to the bank in excess of ten per cent per 
annum. The errors assigned in the motion for a new 
trial were as follows: 

"1. The verdict is not sustained by sufficient evidence.  
"2. The verdict is contrary to law.  
"3. Errors of law occurring at the trial duly excepted 

to.  
"4. The verdict is contrary to the instruction asked by 

defendant.  
"5. The court erred in giving the instruction given by 

the court on its own motion." 
Considering these in the inverse order of the statement 

of them, it is sufficient to say as to the final assignment 
that we cannot consider it, for it is directed to a single 
instruction in a class of which there were nine.  

Tie instruction asked by defendant was to the effect 
that the taking of unlawful interest must have been done 
"knowinolv." This assignment, therefore, is in effect 
that there was no evidence to sustain the contention that 
the usurious interest was intentionally exacted. Mr.  
Montgomery testified that interest was paid, as agreed 
with the bank, at the rate of one per cent per month.  
He likewise testified as to several payments of usurious 
interest that they were knowingly received by the bank.  
A side from this, his description of the uniform rates at 
which interest was paid to the bank sufficiently war
ranted the jury in finding that this uniformity was not 
attributable to either accident or mistake on the part 
of its officers.  

The assignment of "errors of law occurring at the trial 
duly excepted to" is not sufficiently definite to challenge 
attention to any particular part of the trial, and for en
lightenment on this subject we must resort to the peti
tion in error, in which we find that the particular error 
assigned as having occurred on the trial was the over
ruling of an objection to the introduction of any evidence
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against the bank for the reason that the federal statute, 

by virtue of the provisions of which this suit was brought, 

authorized a person, but not a partnership, to maintain 

such an action. Section 5197 of the Revised Statutes of 

the United States authorizes the taking of interest al

lowed by the laws of the state or territory wherein a 

national bank is located, but forbids taking interest in 

excess of such rate. In the section immediately follow

ing that above referred to there are the following pro

visions: "In case the gre-ater rate of interest has been 

paid, the person by whom it has been paid, or his legal 

representatives, may recover back, in an action in the 

nature of an action of debt, twice the amount of the 

interest thus paid from the association taking or receiv

ing-the same." It is argued that the statute under con

sideration is penal in its nature; that it therefore should 

receive a strict construction; from which predicates it 

would of necessity result that only a natural person 

could sue for the recovery of usurious interest. It is 

observable that section 5197, with respect to the exaction 

of usury, is general in its provisions and is applicable to 

all national banking associations. The rule that penal 

statutes must be strictly construed has no application 

to this inhibition, for national banks are forbidden to 

collect interest in excess of the legal rate from either an 

artificial or a natural person. The provisions quoted 

from section 5198 apply to a national bank only when it 

has already violated the provisions of the preceding see

tion, and even then it prescribes how a penalty, for which 

it has rendered itself civilly liable, may be recovered.  

We have been cited to no adjudicated case holding that 

under such circumstances, where a statute provides that 

a suit may be brought for a statutory penalty by a person, 

the plaintiff must of necessity be a natural person. On 

the other hand, we have found that the cases cited by the 

defendant in error sustain his contention that the per

son contemplated may be artificial as well as natural.  

(United States v. Armedy, 11 Wheat. [U. S.] 391; Conm.er-
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cial Bank of Manchester v. Nolan, 7 How. [Miss.] 508; 
Grand (ilf Bank v. Archer, 8 S. & M. [Miss.] 151; United 
States v. McGinnis, 1 Abb. [U. S.] 120; Dickie v. Boston 
& A. R. Co., 131 Mass. 516; Brookhouse v. Union R. Co., 
132 Mass. 178.) By an independent search we have found 
no reason for doubting the correctness of the position 
sustained by the cases just cited, and we therefore con
clude that the above quoted provisions of the federal 
statute are as available to a partnership as to a natural 
person.  

Incidentally this disposes of the assignment that the 
verdict was contrary to law; and, with respect to the as
signment that the verdict was not sustained by sufficient 
evidence, it would be unprofitable to state it in detail.  
We therefore content ourselves with the general obser
vation that this position is not well taken.  

The judgment of the district court is accordingly 

AFFIRMED.  

Louis MENDELSSOHN, APPELLEE, V. WILLIAM H. CHRISTIE 
ET AL., APPELLEES, IMPLEADED WITH BRAD D.  
SLAUGHTER, APPELLANT.  

FILED APRIL 21, 1898. No. 8007.  

Mortgages: FORECLOSURE: DEFICIENCY JUDGMENT: EVIDENCE. The 
evidence in this case examined, and found insufficient to sustain 
the judgment of the district court.  

APPEAL from the district court of Douglas county.  
Tried below before DUFFIE, J. Reversed.  

L. H. Kent, for appellant 

Kennedy & Learned and C. W. Young, contra.  

RYAN, C.  
The record submitted in this case begins with a decree 

entered in the district court of Douglas county for the
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foreclosure of two mortgages made by William H. Chris

tie and Sarah M. Christie, each securing payment of a 

promissory note for $5,000. The property by this decree 

required to be sold was lots 8 and 9, block 16, in Kountze 

Place, an addition to the city of Omaha. Brad D.  

Slaughter was a defendant in this action, and in the 

decree aforesaid it was found that about April 15, 1891, 
he, the said Slaughter, for a good and sufficient con

sideration, had assumed and agreed to pay the amounts 

secured by said mortgages. This decree was entered Oc

tober 24, 1894. At the same term of court, and after 

the entry of said decree, the record recites that this cause 

came on to be heard on the application of Brad D.  

Slaughter to modify the decree in so far as it had found 

him personally liable for the mortgage debt, and there

upon it was ordered that the finding of such personal 

liability should be stricken from said decree. Following 
the above order there was in the journal entry this lan

guage: "It is further ordered and decreed that the ques

tion of the liability of the defendant Brad D. Slaughter 

for said debt be reserved and held for decision on such 

evidence as may be presented by the parties upon a mo

tion for a deficiency judgment herein." After the above 

modification of the terms of the decree there was issued 

an order of sale, under which the mortgaged property 

was sold. After confirmation of the sale there was filed a 

motion for a deficiency judgment against William H.  

Christie, Sarah M. Christie, and Brad D. Slaughter in 

the sum of $4,081, the amount of the mortgage debt not 

satisfied by the sale previously confirmed. Upon a hear

ing of this motion there was an order sustaining it, and, 

on a finding that Brad D. Slaughter had assumed the 

payment of said debt, there was a judgment against him 

for the amount of the deficiency above recited, with in

terest thereon. The appeal of Brad D. Slaughter is from 

this deficiency judgment against him.  

The appellee Mendelssohn in the first place contends 

that there can be no review of the correctness of the judg-
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ment appealed from because the record recites that the 
deficiency judgment was rendered upon consideration 
of the pleadings and the evidence in the case, and as there 
is in this record no transcript of the pleadings, it is ar
gued that it is presumable that in the petition or cross
petition in the district court there may have been an 
averment that defendant Slaughter had assumed pay
ment, and that by his failure to controvert this allega
tion its truth was admitted. To this contention it is 
proper to answer that we do not feel justified in presum
ing that there may have been in the petition or cross
petition the averments indicated, in view of the fact 
that after findings in the decree consistent with this as
sumption these findings, on the simple suggestion of 
Slaughter, were stricken out and it was thereupon ex
pressly ordered that the question of Slaughter's liability 
should be determined on the motion for a deficiency judgr
ment against him when it afterwards should be filed.  
Again the default of Slaughter did not admit any defi
nite amount to be due from him. (Code of Civil Procedure, 
sec. 134; Campbell v. Brosius, 36 Neb. 792.) By these 
considerations it is rendered necessary to consider the 
evidence contained in the bill of exceptions in determin
ing whether or not Slaughter was properly held person
ally liable.  

In the deed whereby William H. Christie and wife 
conveyed lots 8 and 9, in block 16, Kountze Place, to 
Brad D. Slaughter it was recited that the conveyance 
was subject to the mortgages above referred to, and these 
mortgages were excepted from the covenant against in
cumbranees. This deed was dated April 18, 1891. It 
was preceded by a written agreement of date April 15, 
1891, whereby the terms on which the conveyance to be 
made from Christie and his wife to Slaughter were de
fined between said Christie and said Slaughter. By 
this agreement an exchange of real property was pro
vided for in effect as follows: Lots 8 and 9 aforesaid, 
owned by Christie, were valued at $12,500 and were to be
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conveyed to Slaughter free from incumbrance except the 

above mortgages for security of $10,000, and even of 

this $10,000 Plaughter was required to pay $1,000. This 

$1,000, it seems from the evidence, he at once paid. All 

other liens than the balance of $9,000 on lots 8 and 9 

were to be paid by Christie. In consideration of the 

above conveyance to him Slaughter agreed to convey to 

Christie lot 4, block 34, in Kountze Place, at a valuation 

of $6,500, subject to installments of unpaid purchase

money on an executory contract aggregating $4,860 in 

amount. Slaughter was also to pay Christie $800 in 

cash and from the evidence it seems this payment was 

duly made. If from the agreed valuation of the prop

erty to be conveyed by Christie, $12,500, there is deducted 

the incumbrance of $10,000, there remained what, in 

common parlance, is called an equity, which is equal to 

$2,500 in value. If from the agreed valuation of the 

property to be conveyed by Slaughter, $6,560, there is 

deducted the incumbrance thereon, $4,860, there is found 

to exist a so-called equity of the value of $1,700, which, 

added to the $800 cash paid by Slaughter, indicates that 

these parties were merely exchanging what are ordi

narily called equities. It is true that there was proof 

that after Slaughter received the conveyance of lots 8 

and 9 he paid interest and taxes thereon as they became 

due, but this was perfectly consistent with the idea that 

he was hoping that the so-called equity might some day 

be of value to him. On each note secured by mortgage 

there was an undated memorandum that payments of 

$500 would be received by the payee at any time, but 

this is in harmony with Slaughter's theory. When the 

executory contract was entered into he agreed to make 

two of these payments at once, and it is not in conflict 

with this theory to admit, as Slaughter admitted in his 

testimony, that he would not have gone into an agree

ment to make a payment of a part of a note before its 

maturity without knowing that the payee would receive 

it when tendered. There was not suicient evidence to



Atkins v. Seeley.  

render Slaughter personally liable and the judgment of 
the district court is therefore 

REVERSED.  

MARTIN B. ATKINS v. CHARLES SEELEY.  

FILED APRIL 21, 1898. No. 8018.  

1. Evidence: BOOKS OF AcCOUNT. Under section 346, Code of Civil 
Procedure, books of account are not admissible, unless it affirma
tively appears that the essential requirements of said section are 
complied with.  

2. - : HARMLESS ERROR. The admission of immaterial evidence 
from which no prejudice could result furnishes no sufficient 
ground for the reversal of a judgment.  

ERROR from the distric t court of York county. Tried 
below before BATES, J. Affirmed.  

N. V. Harlan and Gilbert Bros., for plaintiff in error.  

F. C. Power, contra.  

RYAN, C.  

This action was brought in the district court of York 
county for the price of a burial case. On the trial the 
defendant in open court waived all matters presented 
by the answer, except the plea of payment. There was a 
verdict and judgment for the defendant.  

Plaintiff insists that it was erroneous to exclude cer
tain books of account and a bank pass-book, all of which, 
it is urged, were offered for the purpose of rebutting the 
fact of payment. In argument it is said this negative 
evidence was the failure of each of the books to show a 
credit which would have appeared had the payment of 
$80 in currency been made, as was testified by the de
fendant. These books are referred to in the bill of ex
ceptions as Exhibit A, Exhibit B, etc., but neither of 
these exhibits is attached to the bill of exceptions, nor
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has either been filed in the court. We cannot, therefore, 
determine whether or not they show a continuous deal

ing with persons generally, or several items of charges 
at different times against the same party in the same 

book, and this showing must appear by the book offered 

to render it admissible. (Code of Civil Procedure, see.  
.346; Andcr.son v. Becman, 52 Neb. 387.) The charges were 

not verified by the oath of the party or clerk who made 

the entries, to the effect that they were believed by such 
author of the entries to be just and true, neither was 

there a sufficient reason given why this verification was 

not made. Compliance with the requirements was in

dispensable to entitle plaintiff to the introduction of his 

books of account under the provisions of the section 

above eited. For either of these reasons the proposed 

books as books of account were properly rejected.  
To excuse his inability to produce a receipted bill de

fendant was permitted to show that, after his wife re

turned home with said receipted bill, defendant's house

hold goods and papers were in a confused condition, 

owing to the removal of his family to Ravenna, then in 

progress. We think that this was such an immaterial 
matter that proof of it might well have been dispensed 
with, and yet we cannot see how proof of it prejudiced 
plaintiff in any way. The same observation may be made 
with reference to proof of the fact that defendant had 
settled with Mr. Wright, who, as defendant's agent, had 
made the payments to plaintiff, according to the theory 

of the defendant. When it was further proposed to show 
that this particular payment was allowed as a credit in 

the settlement between Wright and defendant, this evi

dence was excluded, and thereby what might have been 
prejudicial error was avoided. There are complaints of 
testimony of certain conversations between defendant's 
wife and Mr. Wright, with reference to what was said 

and done, just before and just after the alleged paly

ment was made. There was no objection to very much 

of this testimony, and a considerable portion of it was 
48
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ngiven in a. narrative in connection with matters which 
were material. There was none of it which was material 
admitted over defendant's objection.  

In the cross-examination of plaintiff he was asked if 
his books had not failed to show a payment which had 
been made by one John Walker. It.is urged, with a con
siderable degree of plausibility, that this should not have 
been permitted, especially as the books had been ex
cluded. In his direct examination plaintiff had testified 
that his books showed all moneys received, and the bank 
book showed all deposited each day, and that in neither 
did this item appear. It was to meet the claim that any 
payment actually made would appear on his books that 
the question with reference to the failure to show the 
credit in favor of Mr. Walker was asked. In answer to 
this question plaintiff said that he could not say whether 
Mr. Walker's credit was omitted or not without looking 
at the books, but that, if permitted to use the books, he 
could make the matter very plain. He said the credit 
was on the books in plain figures, though such figures 
had not been made by himself. We cannot say that 
plaintiff was prejudiced by this line of examination, 
though the evidence itself seems immaterial.  

Therc is found no error in the record and the judgment 
of the district court is 

AFFIRMED.  

WILLIAM T. POWELL ET AL. V. WILLIAM BINNEY, JR.  

FILED APRIL 21, 1898. No. 8011.  

Contract to Sell Realty: MEMORANDUM OF AGENT: CONSTRUCTION: 
SPECIFIC PERFORMANCE. In view of the facts that a real estate 
broker gave a memorandum in writing to one who thereon claims 
rights as a purchaser of real property, in which memorandum It 
was recited that the proposed sale was subject to the approval 
of the owner of the real property, and that from the entire evi

,dence adduced in the case it was shown that there was a prompt
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disapproval of said terms when submitted to the owner of the 
real property, it is held that the district court properly instructed 
the jury to return a verdict against said claimant.  

Ennon from the district court of Wayne county. Tried 

below before RoBINSoN, J. Affirmed.  

Me ish & Oleson and A. A. Welch, for plaintiffs in error.  

Frank M. Northrop and Northrop & Burdick, contra.  

RYAN, C.  

William Binney, by an ejectment suit in the district 
court of Wayne county sought to recover from William 

T. and E. C. Powell the possession of the north half of the 

northwest quarter of section 31, in township 25 north, 
range 5 east, 6th principal meridian, together with the 

rental value of the same during the time the possession 

thereof had been held by defendants. There was a per
emptory instruction to find for plaintiff and a judgment 

accordingly. The questions urged in these proceedings 

arose upon the answer, whereby the defendants, consti

tuting the partnership firm of Powell Bros., sought to 
enforce the performance of an alleged written contract, 
by the terms of which, as they alleged, plaintiff was 

bound to convey the above described real property upon 
payment to him of the balance of the purchase price.  
There was a tender of this alleged balance and a prayer 

for a specific performance. By reply issues were joined 
on the Affirmative allegations of the answer. TWilliam 
Binney, during the whole time in which the transactions 
which are involved in this case were taking place, was 
a resident of the state of Rhode Island. For the manage
ient of his land in Iowa and Nebraska, of which he was 
the owner of several tracts, he had in his employ the 
partnership firm of Gilman, Son & Co. of the city of New 
York. This firm had a correspondent in Sioux City, Iowa, 
through whom it transacted its business in disposing of 
real property situated in Iowa and Nebraska. The name
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of this correspondent was D. T. Gilman. It appears from 
the evidence that D. T. Gilman intrusted the partnership 
firm of Bressler & Dearborn with the transaction of cer
tain real estate business in Wayne county, Nebraska.  
September 1, 1891, D. T. Gilman wrote Gilman, Son & 
qo. as follows: "I can sell to T. J. Kearns N. ), SW. j 
and SW. j, SW. 1, 31, 25, 5 E., 459 and 460, C. R. G., in 
Wayne county, Nebraska, at $17 per acre, if you will 
accept cash payment of $140 and wait till Jan. 1, '92, for 
balance of cash payment. We would not expect contract 
till Jan. 1." September 8, 1891, Gilman, Son & Co. wrote 
a letter to D. T. Gilman in which was this language: "We 
will sell at $17 tracts 459, 460, C. R. G., on terms named 
by you." October 7, 1891, John T. Bressler, for the firm 
of Bressler & Dearborn, wrote to D. T. Gilman as follows: 
"Kearns has failed to come to time on buying N. j and 
SW. I of NW. 31, 25, 5, so we have sold the same to W. T.  
Powell and E. C. Powell on the following terms: $200 
cash; $400 and interest on the whole amount from Jan.  
1st, 1892; $500 Jan. 1, '93; $500 Jan. 1st, 1894, and $500 
Jan 1st, 1895. We inclose herewith ck. for $170, the cash 
payment less one-half fees, $30." October 14, 1891, D. T.  
Gilman wrote John T. Bressler thus: "Yours of 7th is at 
hand as to sale of N. j NW. 31 and SW. I NW. 131, 25, 5, 
to W. T. Powell and E. C. Powell. I take it we are to 
receipt for the $200 till Jany. 1, 1892, as a forfeit only and 
make cont. only if the $400 and int. are promptly paid." 

Two members of the firm of Gilman, Son & Co. were 
examined as witnesses, as was also the plaintiff William 
Binney, and by the testimony of all three it was shown, 
without question, that the firm of Gilman, Son & Co. was 
never authorized to fix prices on the real property under 
its management. From the correspondence above 
quoted it is very evident that D. T. Gilman and the firm 
of Bressler & Dearborn acted on the assumption that any 
proposed sale must be approved to render it binding on 
William Binney. It is unnecessary to describe more 
fully the powers of these agents for a reason which will
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be apparent from an examination of the memorandum 

given Powell Brothers and upon which their claim for 

relief was based, which memorandum was in this lan

guage: 
"WAYNE, NEBR., October 6, 1891.  

"Received from Powell Bros. two hundred dollars, cash 

payment on N. I and SW. I of NW. - of sec. 31, Tp. 25, R.  

5 E., Wayne Co., sold him this day on following terms: 

Cash as above $200; Jan. 1st, 1892, $400 and interest to 

that date; Jan. 1893, $500 int.; Jan. 1st, 1894, $500 and 

int., and Jan. 1st, 1895, $500 and int. All payments to 

draw interest at 8 per cent. Subject to approval of own
ers.  

"$200. BRESSLER & DEARBORN." 

There was evidence tending to show that this offer was 

rejected by Binney, for there was proof that the above 

described $200, together with $409, afterwards collected 

and forwarded by Bressler & Dearborn, were returned 

to the firm last named between February 2 and February 

10, 1892. On the date last named this money was sent 

to Powell Bros., but the letter containing the remittance 

came back unopened to Bressler & Dearborn. This 

money wa.s then sent to a bank at Wisner to be returned 

to Powell Bros., but the members of that firm, on the trial, 
denied having received it. There was complaint in argu

ment of a ruling which permitted the introduction of tes

timony that the wife of one of the members of the firm of 

Powell Bros. was notified that the proposed sale had been 

disapproved. In view of the fact that the memorandum, 

upon which the firm of Powell Bros. predicates its claim, 
recited that the proposed sale was subject to the approval 

of the owner we cannot see that there was any impro

priety in showing what efforts Bressler & Dearborn made 

use of to apprise Powell Bros. of the rejection of the 

offer made to the owner. It is not as though there was a 

consummated bargain of which one party sought a re

scission. It was a mere inchoate contract dependent 

upon acceptance to render it binding and the burden of
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showing such acceptance was on Powell Bros. In this 
there was not only a failure, but there was affirmative 
proof of a prompt rejection of the terms proposed. The 
district court therefore, in view of the undisputed facts, 
very properly directed a verdict for plaintiff, and its judg
inent is accordingly 

AFFIRMED.  

WILLIAM T. POWELL ET AL. V. HORACE BINNEY.  

FILED APRIL 21, 1898. No. 8010.  

Contract to Sell Realty: MEIORANDUM OF AGENT: CONSTRUCTION: 

SPECIFIC PERFORIMANCE.  

ERROR from the district court of Wayne county.  
Tried below before ROBIsON, J. Affirmed.  

MAcNish & Oleson and A. A. Welch, for plaintiffs in error.  

Frank M. Northrop and Northrop & Burdick, contra.  

RYAN, C.  

There was a stipulation in this case that the same dis

position should be made of this case as of No. 8011 (54 

Neb. 690), and accordingly the judgment herein is 

AFFIRMED.  

ELIZABETH FELLERS, APPELLANT, V. LLEWELLYN FEL

LERS ET AL., APPELLEES.  

FILED APRIL 21, 1898. No. 8049.  

1; Antenuptial Contracts: RELEASE OF DOWER. The manner In which 
dower may be barred by an antenuptial arrangement between the 
parties concerned is regulated by statute, and in the absence of 
any contravening equitable considerations the method prescribed 
by statute is exclusive.



VoL. 541 JANUARY TERM, 189S. 695 

Fellers v. Fellers.  

2.-: WILLS. An alleged antenuptial contract whereby 

each party agreed to claim no interest in the property of the other 

after marriage, and by which the proposed husband was required 

after the making of the antenuptial contract to make his will in 

such terms that his intended wife, thereunder, would be entitled 

to a certain estate in his real property, held to be an entirety; that 

the two above provisions were interdependent, and that, therefore, 

the alleged antenuptial agreement was but an executory contract, 

which, in view of the statute prescribing the method of barring 

dower in this state, is unenforceable.  

APPEAL from the district court of Pawnee county.  

Heard below before BABCOCK, J. Reversed.  

Lindsay & Raper and Francis Martin, for appellant.  

References: Brandon v. Dawson, 51 Mo. App. 237; Noel 

v. Noel, 1 Clarke [Ia.] 423; Williamson v. Williaison, 4 

Clark [Ia.] 279; Taylor v. Riggs, 1 Pet. [U. S.] 591; El

well v. Walker, 52 la. 256; Fries v. Griffin, 17 So. Rep.  

[Fla.] 66; Bragg v. Ocddes, 93 Ill. 60; Dennis v. Barber, 6 

S. & R. [Pa.] 425.  

J. H. Broady and Story d& Story, conttra.  

References: Hafer v. Hafer, 33 Kan. 449; McATutt v. Me

Nntt, 2 L. R. A. [Ind.] 372; Johnson v. Hubbell, 66 Am.  

Dec. [N. J.] 773; Tant's Appeal, 40 Am. Rep. [Pa.] 646; 

Ediwards v. Martin, 39 Ill. App. 145; Ke.ler's Esta:te, 143 

Pa. St. 3S6; Johnson v. McOne, 34 Pa. St. 180; Smith v. Tuit, 

127 Pa. St. 341; Cariichael v. Carnnichael, 72 Mich. 85; 

Raysdale v. Barnett, 5 Chicago L. J. [Ind.] 442; Mintler v.  

Mintier, 28 0. St. 307; Johnston v. Spicer, 107 N. Y. 185.  

RYAN, C.  

This action was one for an assignment of the dower 

interest of Elizabeth Fellers in the estate of her hus

band who had died leaving a will whereby the share of 

the said widow in said estate had been limited to the use 

of the homestead during her lifetime and a life estate of 

one-seventh of the residue. At the trial in the district
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court of Pawnee county there was a finding adverse to, 
the widow, whereupon her action was dismissed by the 
court at her costs.  

The judgment of the district court was based upon an 
alleged antenuptial contract in writing entered into by 
Andrew Fellers and Mrs. Elizabeth Wheaton about 
January 27, 1890. This contract was not produced an 
its existence was denied most emphatically by Mrs. Fel
lers. There were only two witnesses who testified to 
ever having seen a contract of the nature indicated.  
One of these was Frank Goudy, who testified that on a 
typewriter he wrote the terms of the contract in accord
ance with the directions of his father, J. K. Goudy.  
Frank described these terms as being in effect that 
neither party to it, after they were married, would claim.  
any interest in the property of the other, but he did not 
see it signed or have any knowledge that it ever was exe
cuted. J. K. Goudy was an attorney at law at Pawnee 
City in January, 1890. His description of the making 
of the antenuptial contract was as follows: "They [An
drew Fellers and Elizabeth Wheaton] afterward came 
in together and made an agreement in regard to these 
matters, which agreement was reduced to writing by my
self and was read over by each of them or read to both 
of them by me and was duly executed by them. * * * 
As I have already said, the contract was signed by those 
parties and was acknowledged by them both and was de
livered on the same day-the 27th day of January, 1890..  * * * Each of these persons had children by former 
marriage. Each of them also claimed to own property 
in their own right. Their desire was for each, after the 
marriage, to hold and keep the same and control the right 
of disposition of their respective properties as they would 
have done if they remained sole. So it was agreed, and 
so the contract provided, that each of them should have
and retain the right to dispose of the property belonging
to them as if they were sole and unmarried; that Andrew.  
Fellers was to acquire no interest in Mrs. Wheaton's.
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property, and Mrs. Wheaton, after marriage, was to ac

quire no right or interest in Mr. Feller's property; that a 

will should be executed by Mr. Fellers containing certain 

provisions which are set up in the will itself." With 

reference to the making of this will Mr. Goudy testified: 

"I cannot state anything about the date of the will any 

further than I have testified as shown by the entry of the 

cash received for drawing it, which is the 31st of July, 

1890. The will may have been drawn prior to this and 

simply the payment of it entered here at the time it was 

executed and delivered.'' The defendants offered the 

will in evidence, and as it bore date July 31, 1890, that 

must be accepted as the date of its execution. From this 

testimony there can be but one conclusion, and that is.  

that the so-called antenuptial agreement testified to by 

Mr. Goudy was at most but an executory contract on the 

part of Mr. Fellers, to become complete when Mr. Fellers 

should execute a will containing certain conditions, and 

that in fact this will was made July 31, 1890. But in 

this connection it is a very important circumstance that 

intermediate between January 27, 1890, and July 31, 

1890, to-wit, on February 5, 1890, Andrew Fellers and 

Elizabeth Wheaton were married. He died on Decem

ber 5, 1892. In view of the holding of this court with 

reference to the disability of a married woman, interest

ing questions might arise as to the power of Mrs. Fellers.  

to consummate any agreement with her husband after 

their marriage, but we are relieved from any considera

tions of this class by others which cannot be passed over.  

The portion of chapter 23, Compiled Statutes, which 

pertains to the subject under consideration is embraced 

within the following sections thereof, to-wit: 

'-Sec. 12. A married woman residing within this state 

may bar her right of dower in any estate conveyed by her 

husband, or by his guardian if he be a minor, by joining 

in a deed of conveyance, and acknowledging the same as 

prescribed by law, or by joining with her husband in a 

subsequent deed acknowledged in like manner.
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"Sec. 13. A woman may also be barred of her dower in 
all the lands of her husband by jointure settled on her, 
with her assent, before the marriage, provided such joint
ure consists of a freehold estate in lands for the life of 
the wife at least, to take effect, in possession or profit, 
immediately on the death of the husband.  

"Sec. 14. Such assent shall be expressed, if the woman 
be of full age, by her becoming a party to the convey
ance by which it is settled, and if she be under age, by 
her joining with her father or guardian in such convey
ance.  

"Sec. 15. Any pecuniary provision that shall be made 
for the benefit of an intended wife, and in lieu of dower, 
shall, if assented to as provided in the preceding section, 
bar her right of dower in all the lands of her husband.  

"Sec. 16. If any such jointure or pecuniary provision 
be made before marriage, and without the assent of the 
intended wife, or if it be made after marriage, she shall 
make her election before the death of her husband, 
whether she will take such jointure or pecuniary pro
vision, or be endowed of the lands of her husband; but 
she shall not be entitled to both.  

"See. 17. If any lands be devised to a woman, or other 
provisions be made for her in the will of her husbind, she 
shall make her election whether she will take the lands 
so devised or the provision so made, or whether she will 
be endowed of the lands of her husband; but she shall 
not be entitled to both, unless it plainly appears by the 
will to have been so intended by the testator.  

"Sec. 18. When a widow shall be entitled to an elec
tion under either of the two preceding sections, she shall 
be deemed to have elected to take such jointure, devise, 
or other provision, unless within one year after the death 
of her husband she shall commence proceedings for the 
assignment or recovery of her dower." 

The word "jointure," as it is employed in the above 
quotation, signifies "An estate or property settled on a 
woman in consideration of marriage and to be enjoyed
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by her after her husband's decease." (Century Dic

tionary, title, "Jointure.") To same effect is the defini

tion of this woid in Anderson's Dictionary of Law, 

Black's Law Dictionary, and Rapalje & Lawrence's Law 

Dictionary, as such word is used in the sections above 

quoted. As we are dealing with nothing but real estate 

in this case it is unnecessary to comprehend in this dis

cussion the statutory provisions quoted with reference 

to pecuniary provisions in lieu of dower. The testimony 

of Mr. Goudy was that there was an antenuptial agree

ment that neither contracting party, after marriage, 

should have any interest in the property of the other and 

that Mr. Fellers thereafter should make a will containing 

certain provisions, which provisions were afterwards in

corporated in his will. With reference to barring the 

dower right of a woman before marriage the statutory 

provisions quoted require this to be effected by a jointure 

settled on her, with her assent, before the marriage. As 

the contract drawn by Mr. Goudy was an entirety, the 

provision that neither party was to claim any interest 

in the property of the other cannot be segregated and 

enforced as an independent covenant by both. The ob

ject of this arrangement was to settle the rights of the 

parties and this confessedly did not admit of treating 

the contract as containing provisions independent of 

each other. The provision that each party should claim 

no interest in the property of the other must therefore 

depend upon the validity of the contract as a whole. It 

is very clear that an agreement to provide for a wife by 

a will which in fact was not made until after the mar

riage had been consummated falls very far short of the 

above statutory requirement. The assent of this pro

posed wife was required to be expressed to the terms ex

pressed in the antenuptial contract by becoming a party 

to the conveyance by which the jointure was settled. As 

the testimony of Mr. Goudy was that there was not a 

present settlement of a jointure, but an agreement that 

the will of Mr. Fellers in future should be made contain-
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ing certain provisions for the benefit of his intended wife, 
it was clearly impossible that she could become a party 
to the conveyance, even though the will should be deemed 
to be a conveyance. The antenuptial agreement testified 
to by Mr. Goudy as having been entered into January 27, 
1890, was not effective to bar the dower right of Mrs.  
Fellers, which came into existence by virtue of a mar
riage subsequently consummated. If the will is relied 
upon as being a consummation of the antenuptial con
tract, its inadequacy as a bar to the dower right of appel
lant is obvious, for the statute prescribes that the dower 
right of a married woman shall be barred by a deed of 
conveyance in which she shall join with her husband.  

We have not considered the testimony of witnesses 
other than J. K. Goudy and his son Frank, for the reason 
that, in our view, the statute which defines the right of 
dower of a married woman also provides how that dower 
may be barred. The testimony by which it was sought 
to be shown how Mrs. Fellers understood the terms of 
the antenuptial contract, and the absence of her dower 
right measured thereby, was immaterial. The wisdom 
of the statutory provisions which guard against the con
sideration of evidence of this unsatisfactory and usually 
conflicting character is illustrated by the history of this 
case. If Mr. Fellers, before his marriage, desired to 
agree with his proposed wife as to her relinquishment 
of her right of dower in his property, the statute defined 
very clearly how that purpose might be accomplished.  
The same considerations of public policy which justified.  
the enactment of the statute of frauds justified the pro
visions of our statute prescribing the manner in which 
dower must be barred.  

Appellees, in argument, attempted to bring this case 
within the operation of equitable considerations, but in 
this, we think, they were quite unsuccessful. There was.  
nothing in the evidence to show that the wife, by virtue 
of the original antenuptial contract, received any prop
erty whatever. By the terms of the will of her husband
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she was entitled to possession of the homestead, but to 

no other property of his, until the payment of his debts 

had been made in full, and then her share was a life es

tate in one-seventh of the residue. The statute gave her 

the right to occupy the dwelling-house of her husband 

so long as she remained his widow (Compiled Statutes 

ch. 23, sec. 22), and the recognition of this right in the 

will did not equitably estop her to claim other right; 

conferred on her by statute. In any eient, such rights 

as she acquired under and by virtue of the will after it 

had been probated could not be deemed to be under a 

contract then made with her husband. There was, there

fore, no ground upon which could be raised an equitable 

estoppel against her. The circumstances called for the 

application of no equitable or other rules than those pre

scribed by the statute above quoted. The judgment of 

the district court is reversed and this cause is remanded 

for further proceedings not inconsistent with the views 

above expressed.  
REVERSED AND REMANDED.  

JOHN A. VAN PELT ET AL., APPELLEES, V. WILLIAM A.  
GARDNER ET AL., APPELLANTS.  

FILED APRIL 21, 1898. No. 7923.  

1. Corporations: RIGHTS OF CREDITORS: LIABILITY OF STOCKHOLDERS: 

TIME ACTION ACCRUEs. A corporation creditor's cause of action 

against the stockholders thereof, to subject their unpaid stock 

subscriptions to the payment of his debt, accrues when the exact 

amount justly due the creditors from the corporation has been 

ascertained and the corporate property exhausted. (Constitution, 

art. 11, sec. 4, under Miscellaneous Corporations.) 

2. - : : . Within the meaning of said section 

of the constitution, the exact amount justly due has been ascer

tained when the creditor's claim against the corporation has been 

reduoed to judgment; and the corporate property has been ex

hausted when execution issued on such judgment has been duly 

returned unsatisfied.
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3. - - PARTIES To ACTION. To such a suit the cor
poration is not a necessary party.  

4. - : A provision in the charter of a corporation 
organized under the laws of this state which provides that the 
private property of a stockholder shall not be liable for the debts 
of the corporation is void, in so far as it attempts to exempt the 
stockholder from liability-for his unpaid stock subscription-for 
the payment of corporate debts.  

5. - : REPEAL OF STATUTE. Section 2 of an act 
passed February 18, 1873, entitled "Homestead Associations," be
ing section 146, chapter 16, Compiled Statutes 1897, was repealed 
by the adoption of section 4, article 11, Constitution 1875, under 
Miscellaneous Corporations.  

6. - : CONSTITUTIONAL LAW. The present consti
tution not only determines what the liability of a stockholder in 
a corporation, for the corporate debts thereof, shall be, but it 
limits this liability, and it is not within the power of the legis
lature to extend it.  

7. - : - : - . The liability of a stock subscriber, for cor
porate debts, except he be a stock subscriber of a banking corpora
tion, is limited to the amount of his unpaid stock subscription.  

8. -: - : CONTRIBUTION. As between the stock sub
scribers and the creditors of a corporation, each stock subscriber 
is liable to the extent of his unpaid stock subscription. As be
tween themselves, each stock subscriber is liable for his propor
tionate share of the corporate debts, and one stock subscriber 
who has been compelled to pay more than his proportionate share 
may sue his co-subscribers for contribution.  

. -: . : ACTIONs: PARTIES. One creditor of a cor
poration cannot maintain an action in his own name and for his 
own benefit against the debtor stock subscribers of a corporation; 
but, to subject unpaid stock subscriptions to the payment of cor
porate debts, all debtor stock subscribers and all creditors of the 
corporation should be made parties, and a receiver appointed.  

10. - . - : .: DECREE. The decree in such case 
should not be a joint one against all subscribers for the amount 
of the corporate debts, but a several judgment against each sub
scriber for the amount of his unpaid subscription.  

11. - : - :; - : - : - EXECUTIONS. The decree 
should provide for an execution against each subscriber for his 
proportionate share of the corporate debts, interest, and costs, and, if any execution should not be collected in full, then for the 
issuance, upon order of the court, of additional executions from 
time to time against each solvent subscriber for his proportion
ate share of the corporate debt remaining unpaid.
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APPEAL from the district court of Douglas county.  
Heard below before AMBROSE, J. Alodified.  

The opinion contains a statement of the case.  

Saunders & Macfarland, for appellants: 

The action is barred by the statute of linitations.  

(McDonnell v. Alabama Gold Life Ins. Co., 85 Ala. 401; Painc 
v. Bullard, 23 Miss. 88; Glenu v. Dorsheitner, 23 Fed. Rep.  
695; .Pennirnan v. Briggs, 1 H-opk. Ch. [N. Y.] 343; Kleckiter 
v. Turk, 45 Neb. 176; Globe Publishing Co. v. State Bank of 
Nebraska, 41 Neb. 175; Merchants Nat. Bank v. North
western Mfg. & Car Co., 48 Minn. 349; First Nat. Bank of 

Garretsville v. Greene, 64 Ia. 448; Hant v. Ward, 99 Cal.  

612; Gray v. Coffin, 9 Cush. [Mass.] 192; Dane v. Danc 
Mfg. Co., 14 Gray [Mass.] 488; Coffin v. Rich, 45 Me. 507; 
Libby v. Tobey, 82 Me. 397; Chase v. Lord, 77 N. Y. 1.) 

The corporation was dissolved at the time the original 

judgment was entered against it; hence an action cannot 
be maintained against the stockholders. (Dane v. Dane 

Mfg. Go., 14 Gray [Mass.] 488; Coffin v. Rich, 45 Me. 507; 
Libby v. Tobey, 82 Me. 397; Chase v. Lord, 77 N. Y. 1; 
Scailan v. Craeshao, 5 Mo. App. 337; Mmuan v. Potomnvu 

Go., 8 Pet. [U. S.] 281; Hardman v. Sage, 124 N. Y. 25; 

Bonafee v. Fowler, 7 Paige Ch. [N. Y.] 576; Hogue v.  

Capital Nat. Bank, 47 Neb. 929.) 
There was no evidence that the stockholders were in

debted to the Metropolitan Building & Loan Association, 
and until such indebtedness is shown no judgment can 

be entered against the defendants. (Union Savings A~s'n 

v. Seliginan, 92 Mo. 635; Davidson v. Rainkin, 34 Cal. 503; 

Van Hook v. Whitlock, 3 Paige Ch. [N. Y.] 409.) 

The corporation had no right to enforce the payment 

of subscriptions, consequently the creditors h-ad no such 

right. (Hospes v. Nortlhcestern Mfg. Go., 48 Minn. 174; 

Glenu v. Garth, 133 N. Y. 18.) 
The corporation is a necessary party in an action to
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require the stockholders to pay unpaid installments on 
the stock. (Walsh v. Memphis, C. d- N. W. R. Co., 6 Fed.  
Rep. 797; Coleman v. White, 14 Wis. 762; First Nat. Bank 
v. Smith, 6 Fed. Rep. 215.) 

If the complainant himself be a stockholder, he should 
be made to contribute his share to his own debt. (Perkins 
v. Sanders, 56 Miss. 733.) 

The amount due on the shares of those stockholders 
who are creditors should be deducted from the amount 
due in respect to their stock, and they should participate 
equally with their creditors in the distribution of the 
balance. (Emutert v. Smith, 40 Md. 123.) 

Estabrook & Davis, contra: 

The Nebraska statutes provide that actions shall be 
commenced within the prescribed periods after the cause 
of action shall have accrued. The action does not accrue 
against the stockholder until judgment and execution 
against the corporation. The pretended dissolution did 
not relieve plaintiffs from the necessity of obtaining 
judgment. The action was commenced against the stock
holders within four years from the time the plaintiffs' 
cause of action accrued. (Cook, Stock & Stockholders, 
sec. 225, and cases cited.) 

The judgment against the corporation was not void.  
(McCormick v. Paddock, 20 Neb. 486.) 

It is unnecessary to make the corporation a party to 
the second action. (Nolan v. Hazen, 44 Minn. 478; Mickles 
v. Rochester City Bank, 11 Paige Ch. [N. Y.] 118; Wellman 
v. Howland Coal & Iron Works, 19 Fed. Rep. 51.) 

Other references: Warner v. Callender, 20 0. St. 190; 
White v. Blum, 4 Neb. 555; Ogilvie v. Knox Ins. Co., 22 How.  
[U. S.] 380; Hatch v. Dana, 101 U. S. 205; Abbott v. Omaha 
Smelting Co., 4 Neb. 416; Buffalo & A. R. Co. v. Cary, 26 N.  
Y. 27; Boggs v. Washington County, 10 Neb. 297; State v.  
Page, 12 Neb. 386; Poffenbarger v. Smith, 27 Neb. 788.
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RAGAN, C.  

In 1887 there was organized in the city of Omaha, 
Nebraska, a corporation known as the Metropolitan 
Building & Loan Association. The general nature of 
the busincss which this corporation was organized to 
transact was to sell and buy real estate, to build, rent, 
and sell houses, to lease its property and borrow and loan 
money. The capital stock was fixed at $50,000, divided 
into shares of $1,000 each; the shares to be paid for in 
monthly installments of $12.50 each. In the district 
court of Douglas county, in 1890, John A. Van Pelt and 
others recovered a judgment against said corporation.  
An execution was issued on this judgment and returned 
wholly unsatisfied. Van Pelt and others then brought 
this action in the district court of Douglas county 
against William A. Gardner and others, the stockholders 
of said corporation, claiming, among other things, that 
they were largely indebted to the corporation for sub
scriptions of stock made by them and which subscrip
tions they had not paid. In other words, the object of 
this action was, in effect, to compel each of the said stock 
subscribers to pay into court such a part of his unpaid 
stock subscription as would be sufficient to satisfy Van 
Pelt's judgment, interest, and costs. The plaintiffs below 
had a decree as prayed, and the parties made defendants 
below have appealed.  

1. The first argument is that the action, when brought, 
was barred by the statute of limitations. The suit was 
commenced November 18, 1893, and the appellants allege 

that the corporation was duly dissolved by a two-thirds 

vote of its stockholders February 5, 1889; that plaintiffs 
cause of action accrued at that date and was barred 
within four years thereafter. When did the appellees' 
cause of action accrue? Section 4, article 11 (Miscel

laneous Corporations) of the constitution provides:, "In 
all cases of claims against corporations and joint stock 

associations, the exact amount justly due shall be first 
49
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ascertained, and after the corporate property shall have 
been exhausted the original subscribers thereof shall be 
individually liable to the extent of their unpaid sub
scription and the liability for the unpaid subscription 
shall follow the stock." The claim of the appellees here 
was a debt of the. corporation. The exact amount due 
from the corporation to appellees has been ascertained 
and determined by the judgment in favor of the appel
lees, and since an execution against the corporation has 
been issued and returned wholly unsatisfied, the pre
sumption is that the corporate property has been ex
hausted and the liability of the stock subscribers on their 
unpaid stock subscriptions for this debt of the corpora
tion has attached. The liability of the stock subscribers 
attached when the corporate property was exhausted in 
this case on the return of the execution unsatisfied, and 
the cause of action of the appellees accrued at that 
time. This was in 1890, or less than four years prior to 
the bringing of this suit. (Globe Publislhing Co. v. State 
Bank of Nebraska, 41 Neb. 175; Gilkie & Anuan Co. r. Daic
son Town d- Gas Go., 46 Neb. 333; Ball c. Wicks, 45 Neb.  
367; State v. Gernian Racings Bank, 50 Neb. 734; Wyntan C.  
Williams, 53 Neb. 670; Cook, Stock & Stockholders, sec.  
225.) 

2. A second argument is that the findings of the dis
trict court as to the amount that the appellants were 
indebted on their unpaid stock subscriptions are not sus
tained by sufficient evidence. There is no merit what
ever in this contention.  

3. A further arguient is that the corporation was a 
necessary party to this action. But the appellees in this 
suit are not claiming anything against the corporation.  
They are not seeking to take its property, to divest it of 
any right it has, or to hold it liable in any manner what
ever. The liability of the corporation to the appellees 
has already been determined by the judgment which the 
appellces hold, and they have exhausted their remedies 
again:.t the corporation. We do not see that the making
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of the corporation a party to this action would have sub
served any useful purpose whatever. (Nolan v. Hec, 
47 N. W. Rep. [Minn.] 155.) This is an action-for we are 
now considering only that feature of it which seoks to 
hold the stock subscribers liable for their unpaid stock 
subscriptions-not based upon any statute, penal or 
otherwise, but is one for the recovery of a liability im
posed by the constitution of the state upon every sub
scriber to the stock of every corporation organized under 
the laws of this state. The constitution declares that 
after the amount justly due from a. corporation to its 
creditors shall have been ascertained, and after the cor
porate property shall have been exhausted, the stock sub
scribers shall be individually liable to the extent of 
their unpaid stock subscriptions. This is a liability 
which the legislature can neither take away nor impair.  
Unpaid stock subscriptions, the constitution declares, in 
effect, shall constitute a fund out of which shall be paid 
the debts due the creditors of the corporation, when the 
exact amount justly due such creditors has been ascer
tained and the corporate property has been exhausted; 
and the liability of the stock subscribers for these unpaid 
subscriptions is not to the defunct corporation, not, 
technically speaking, to its creditors, but for the corpo
rate debts. (State v. German Savings Bank, 50 Neb. 734; 
Wyman v. Williams, 53 Neb. 670.) 

4. A provision of the articles of association of this con
poration provided: "In no event shall the private prop
erty of the members of this corporation be liable for the 
indebtedness of this association." A final argument, as 
we understand it, is that the appellants are not liable 
to the appellees in this action because of this provision 
in the articles of association. This provision of the cor
poration's charter was and is absolutely void, in so 
far as it attempts to protect the stock subscriber from 
liability for his unpaid stock subscriptions for the debts 
of the corporation. This is more than the legislatur, 
itself could do; and, so long as section 4, article 11, of t"I-
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constitution shall remain in force, every person who is 
indebted on a stock subscription is liable for the debts 
of that corporation to the extent of his unpaid stock sub
scription, after the exact amount justly due from the 
corporation has been ascertained and the corporate 
property has been exhausted, any provision in the 
charter of the corporation to the contrary notwithstand
ing.  

5. A section of the statute, under which the corpora
tion of which the appellants were stockholders was 
organized, to-wit, section 2 of an act passed February 
18, 1873, entitled "Homestead Associations," being sec
tion 146, chapter 16, Compiled Statutes 1897, contained 
this provision: "All stockholders of any such associa
tion shall be deemed and held liable to any amount equal 
to their stock subscribed, or by them at any time held in 
addition to said stock, for the purpose of securing the 
creditors of said association." By the decree in this case 
the district court made each of the appellants liable, not 
only for the amount unpaid on the stock subscribed for 
by him, but also for the full face value of the paid-up 
stock owned and held by him in the corporation. We 
think the decree in this respect was erroneous. This 
section 146 of the statute just quoted was passed in 1873, 
prior to the time the constitution of 1875 took effect.  
The constitution of 1875 determined the extent of the 
liability of stockholders of corporations organized under 
the laws of this state for the debts of such corporations.  
The constitution dealt with railway corporations, mu
nicipal corporations, banking corporations, and miscel
laneous corporations. It fixed the liability of a stock
holder in a banking corporation for the debts thereof at 
the amount of such subscriber's unpaid stock subscrip
tion plus the amount of the face or par value of the paid
up stock held by him in such corporation. By said 
section 4 it fixed the liability of stockholders of corpo
rations other than banking corporations at the amount 
cf the stock subscribed for by the stockholders and un-
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paid,' and made this liability follow the stock. The 

constitution of 1875 then repealed this section 146, 

chapter 16, Compiled Statutes 1897. The constitution 
has not only determined the liability of a stockholder in a 

corporation for the debts thereof, but it has limited this 

liability, and it is not within the power of the legislature 

to extend it. If, therefore, one subscribes for the stock 

of a corporation organized under the laws of this state, 
other than a banking corporation, and at the time of 

such subscription pays into the treasury of the corpora
tion in cash the full face value of the stock for which 
he subscribes, he cannot afterwards be made liable for 

any debt due from the corporation. The decree in this 

case should have held each of the appellants severally 
liable only to the extent of the unpaid stock for which 

he had subscribed.  
6. The decree of the district court provided that any 

of the appellants, upon paying the amount due the appel

lees, might sue their co-subscribers for contribution.  
The majority of the court is of opinion.that this feature 

of the decree is correct. The constitution which makes 

the stock subscriber, whose subscription is unpaid, liable 

for the debts of an insolvent corporation does not fix this 

liability at such a proportion of the corporation's indebt

edness as his unpaid stock subscription bears to all the 

unpaid stock subscriptions, but in express terms declares 

that each original subscriber for stock shall be individu

ally liable to the extent of his unpaid stock subscription.  
As between the stock subscribers and the creditors of the 

corporation each stock subscriber is liable to the extent of 

his unpaid stock subscription. As between themselves 
each stock subscriber is liable for his share of the cor

porate debts. But this is an individual, not a joint, 
liability. (Cook, Stock & Stockholders [2d ed.] sec. 211, 
and cases there cited; Umsted v. Buskirk, 17 0. St. 113; 
Harpold v. Stobart, 21 N. E. Rep. [0.] 637.) 

7. So far as the record before us discloses, no question 

was made in the court below, nor is any made here, of the
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right of the appellees to maintain this action in their 
own name and on their own behalf. So far as the record 
before us discloses, the appellees are the only creditors 
of the defunct corporation. The record being in this con
dition, we will presume that the appellees are the only 
creditors of the insolvent corporation and that this suit 
is properly brought. We deem it proper to remark, how
ever, that we are all of opinion that in such a case as 
this all creditors of the corporation and all the debtor 
stock subscribers thereto should be made parties to the 
action; that the entire indebtedness of the corporation, 
for which the stock subscribers are liable, may be as
certained and determined in one action. These unpaid 
stock subscriptions constitute a kind of reserve fund for 
the benefit of all the corporation's creditors after the 
corporate property has been exhausted; and in order 
that the court may properly and equitably distribute 
this fund among the corporate creditors they, as well 
as all the debtor stock subscribers, should be parties to 
the action. (See. Cook, Stock & Stockholders, sees. 205, 
206; Umsted v. Buskirk, 17 0. St. 113; Coleman v. White, 14 
Wis. 762; Pollard v. Bailey, 87 U. S. 520; Low v. Buchanan, 
94 Ill. 76; Terry v. Little, 101 U. S. 216.) 

The constitution of the state of Oregon (sec. 3, art. 11) 
provides: "The stockholders of all corporations and 
joint stock companies shall be liable for the indebtedness 
of said corporation to the amount of their stock sub
scribed and unpaid and no more." The supreme court 
of that state, in construing this section of the constitu
tion, held that one creditor of a corporation organized 
under the laws of that state could not maintain an 
action in his own name and for his own benefit against 
the debtor stock subscribers of the corporation; that 
his action must be one in equity to which all the cred
itors of the corporation were parties. (See Ladd v. Cart
wright, 7 Ore. 329.) This case was followed and approved 
by the supreme court of the United States in Patterson 
v. Lynde, 106 U. S. 519. The principles upon which the
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doctrine rests were stated by Waite, C. J., in the follow

ing language: "The constitution of Oregon created no 

new right in this particular. It simply provided for the 

preservation of an old one. The liability under this pro

vision is not to the creditors, but for the indebtedness.  

That is no more than the liability created by the sub

scription. The subscription is part of the assets of 

the corporation, at least so far as the creditors are con

cerned. The liability of the stockholder to the creditor 

is through the corporation, not direct. There is no 

privity of contract between them, and the creditor has 

not been given, either by the constitution or the statute, 

any new remedy for the enforcement of his rights. The 

stockholder is liable to the extent that the subscription 

represented by his stock requires him to contribute to 

the corporate funds, and when sued for the money he 

owes, it must be in a way to put what he pays, directly 

or indirectly, into the treasury of the corporation for 

distibutionl according to law. No one creditor can 

assume that he alone is entitled to what a.ny stockholder 

owes, and sue at law so as to appropriate it exclusively 

to himself." This provision of the constitution of Ore

gon, in the respect under consideration, is substantially 

like our own and we are entirely sati-fied with the con

struction placed upon it by the supreme court of that 

state and the supreme court of the United States.  

When a corporation becomes insolvent, when its cor

porate property has been exhausted, the constitution 

does not mean that one creditor may bring an ordinary 

suit at law for his sole benefit against one or more 

debtor stock subscribers to such corporation; but what 

the constitution does contemplate is that, after the cor

porate property has been exhausted, then, in a proper 

proceeding in the nature of a bill in chancery, the court 

will appoint a receiver and ascertain, or cause to be 

ascertained, the amount of the unpaid corporate debts 

,and collect from all the unpaid stock subscribers a 

sufficient sum of money to discharge such indebtedness.
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The decree should not be a joint one against all sub
scribers for the amount of the corporate debts; but a 
several judgment against each stock subscriber for the 
amount of his unpaid subscription. The decree should 
also provide for an execution against each subscriber 
for his proportionate share of the corporate debts, in
terest, and costs, and, if any execution should not 
be collected in full, then for the issuance, upon order of 
the court, of additional executions from time to time 
against each solvent subscriber for his proportionate 
share of the corporate debt remaining unpaid. The 
court should keep the case open upon the docket until 
the corporate debts have been discharged or the prop
erty liable for their payment exhausted. (Harper v.  
Carroll, 69 N. W. Rep. [Minn.] 610.) 

The decree appealed from is reversed and the cause 
remanded, not for retrial, but with instructions to the 
district court to set aside its decree and enter a new one 
against each of the appellants within its jurisdiction.  
for the amount of such appellant's unpaid stock sub
scription, the decree to be framed in other respects and 
carried into execution in accordance with this opinion.  

JUDGMENT ACCORDINGLY.  

PETERBOROUGH SAVINGS BANK, APPELLANT, V. A. W 
PIERCE ET AL., APPELLEES.  

FILED APRIL 21, 1898. No. 7971.  

L Estates: MERGER. It is a general rule that where two unequal es
tates vest in the same person at the same time, without an inter
vening estate, the smaller is thereupon merged in the greater.  

2. - : - . But merger does not always or necessarily result.  
from such a coinciding of such estates.  

3. - : - . Whether the two estates will be held to have co
alesced will depend upon the facts and circumstances in the par
ticular case, the then intention of the party acquiring the two.  
estates, and the equities of the parties to be affected.
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4. : MORTGAGES: FAILURE TO REGISTER ASSIGNMENT: 
ATTACHMENT. The mortgagee of a real estate mortgage securing 
a negotiable note sold and assigned the same, but the assignment 
was not recorded. Subsequently the mortgagee obtained a con
veyance of the legal title to the real estate on which the mortgag> 
was a lien. Afterwards, and before the maturity of the mortgage 
debt, a creditor of the mortgagee attached the real estate, pur
chased it for value at the attachment sale, procured a sheriffs.  
deed therefor, and' filed the same for record. The creditor had nae 
knowledge that the mortgage had been assigned, but supposed 
the mortgagee owned it and that it had merged in the legal title 
acquired by him. No communication whatever took place be
tween the mortgagee and the creditor concerning the mortgage.  
Held, (1) That the presence of the mortgage unsatisfied upon the 
record was of itself sufficient to put an intending purchaser of this 
real estate upon inquiry as to the whereabouts of the note which 
the mortgage secured, and as to whether such mortgage had been 
satisfied by merger or otherwise; (2) that the presence of the 
mortgage unsatisfied upon the record was notice to an intending 
purchaser of the real estate that the mortgagee intended at ther 
time he acquired the legal title to keep the two estates separate.  

5. Execution Sales: CAVEAT EMPTon. The doctrine of caveat emptor 
applies to purchasers of real estate at execution sales.  

6. - : TITLE OF PURCHASER. Except when controlled by the regis
try acts, a purchaser of real estate at execution sale acquires only 
the interest which the execution debtor had in such real estate, 
when the lien attached on which it was sold.  

7. - : SHERIFFS' DEEDS. Generally, a sheriff's or master's deed con
veys only the estate which a quitclaim deed from the execution 
debtor to the purchaser would have conveyed had it been made 
and delivered at the date when the lien attached under which the 
judicial sale occurred.  

8. Vendor and Vendee: MORTGAGES: BONA FIDE PURCHASER. One 

who purchases the legal title to real estate from a mortgagee
thereof, the mortgage securing a negotiable unmatured note being 
of record, is not a purchaser without notice, within the meaning 
of the recording acts, and entitled to protection against such mort
gage then in the hands of a bona fide purchaser thereof, although 
no assignment of such mortgage is of record.  

APPEAL from the district court of Douglas county
Heard below before KEYSOR, J. Reversed.  

John W. L'ytle, for appellant.  

References: Miller v. Finn; 1 Neb. 298, 300; Hunt a.  
Hint, 14 Pick. [Mass.] 382; Jewett v. Tomlinson, 36 N. E_
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Rep. [Ind.] 1106; Brounty v. Danicls, 23 Neb. 164; Fulton 
v. Han low, 20 Cal. 450; Tawks v. Trueidell, 99 Mass. 557; 
Auld v. Smith, 23 Kan. 66; Eyert v. Beyer, 43 Neb. 711; 
Mundy v. Whitteinore, 15 Neb. 652; Webb v. Tfoselton, 4 
Neb. 308; Cheney v. Janssen, 20 Neb. 129; Bridges v. Bid
well, 20 Neb. 185; IMNluhy v. Fenwick, 36 N. E. Rep.  
[Mass.] 689; BigUerstaff v. Martson, 36 N. E. Rep. [Mass.] 
785; Marsh v. Rice, 1 N. H. 167; Burhaus v. Hutcheson, 
25 Kan. 626.  

Smith & Shecan and Herdman & Herdian, contra.  

References: McClain v. Weise, 22 Ill. App. 272; Bleck
ley v..Bruinyan, 26 S. Car. 424; Clark v. Clark, 76 Wis. 306; 
Lynch i. Pfeiffer, 110 N. Y. 33; Norris v. Mlorrison, 45 N.  
H. 490; Gregory v. Savage, 32 Conn. 250; Allen v. Ander
son, 44 Ind. 395; Condit v. Wilson, 36 N. J. Eq. 370; Etten
heimer v. Korthgraves, 75 Ia. 28; Weaver v. Carpenter, 42 
Ia. 343; Goirer v. Doheney, 33 Ia. 36; Foorman v. Wallace, 
75 Cal. 552; Riley c. liartinelli, 97 Cal. 575; Luton r.  
Sharp, 94 Mich. 202; Whipple v. Fowler, 41 Neb. 675; 
Porter v. Onrada, 51 Neb. 510; Swartz v. Leist, 13 0. St.  
419.  

RAGAN, C.  

January 15, 1889, A. W. Pierce was the owner of lot 
3, in block 1, Brigg's Place Addition to the city of Omaha.  
On that da-te Pierce, being indebted to the Kimball
Champ Investment Company, executed and delivered to 
said company his three notes, one for $1,500 and two 
for $50 each. These notes were payable to the order of 
the investment company and due five years after date 
and bore interest payable semi-annually. January 15, 
to secure the payment of said notes, Pierce executed 
and delivered to the investment company two mort
gages upon the above described real estate, one securing 
the $1,500 note, which was made a first lien upon the 
.roperty, and the other securing the two $50 notes, and
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it was a second lien upon the property. These mort

gages were duly recorded about the date of their exe

cution. February 6, 1889, the investment company sold, 
assigned, and delivered the $1,500 note and the mort

gage securing the same to the Peterborough Savings 

Bank, a New Hampshire corporation, but the savings 
bank never placed of record the assignment of the mort

gage made to it by the investment company. Subsequent 
to this date the investment company assigned the two 

.$50 notes and the mortgage securing the payment of the 

same to one M. C. Patrick. In September, 1889, the 
investment company brought a suit in the district court 

of Douglas county, claiming that it was then and there 

the owner of the said $1,500 note and the mortgage 
securing the payment of the same; that Pierce had made 

default in the payment of an installment of interest due 

thereon, by reason of which the entire mortgage debt 
had become due, and prayed the court for a decree fore

closing that mortgage. To this suit Patrick was a part3 

and he filed therein a cross-petition setting out that he 

was the owner of the two $50 notes above mentioned 
and the mortgage securing the same and prayed for a 

foreclosure of his mortgage. In December, 1890, this 
case came on for hearing, and the district court found 
that the investment company was then and there the 

owner of the $1,500 note and mortgage and that there 

was a large sum due to it on-said mortgage from said 
Pierce. The court also found that Patrick owned the two 

$50 notes and the mortgage securing the same, what was 

due on that mortgage debt, and entered a decree fore

closing the Patrick mortgage and ordering the real 

estate sold for its payment. But the decree foreclosed 
the Patrick mortgage subject to the $1,500 mortgage 

and ordered the real estate sold subject to the lien of 

that mortgage. The real estate was so sold and pur

chased by Patrick, the sale confirmed, and a master's 

deed executed to him for the real estate. This deed 

recited that the conveyance was made to him subject
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o the $1,500 mortgage.. To this suit the savings bank 
was not a party, nor had it any knowledge, until years 
afterward, that such a suit had ever been brought, and 
at the time the suit was brought, and at all times after 
February 6, 1889, it owned the $1,500 mortgage and the 
debt which it secured, which the investment company 
claimed in that suit it owned and which the court found 
it owned. October 8, 1891, Patrick conveyed the real 
(state which he had purchased at the mortgage fore
closure sale and two other lots in the same block to the 
investment company, the conveyance reciting "that such 
premises are free and clear of all liens and incum
brances except three mortgages of $1,500 each and in
terest and taxes now due." After the conveyance by 
Patrick to the investment company it became indebted 
to one Hendee, and she brought a .suit against it and 
caused the property embraced in this controversy, to
wit, said lot 3, in said block 1, to be attached. Hendee 
procured a judgment against the investment company 
for a considerable sum of money and an order that the 
attached property should be sold for the payment of 
such judgment. The sale occurred, and one Smith, as the 
assignee of the Hendee judgment, purchased the prop
erty. This sale was confirmed and in due time a sheriff's 
deed executed to Smith. This deed was recorded De
cember 28, 1893. June 14, 1894, Smith conveyed the 
property to one Wertman3 and on July 5, 1894, Wertman 
conveyed it to Bert 0. Carver, who still owns it. On 
this same date Carver executed to Smith a mortgage 
upon the real estate which he then or soon afterward 
assigned to Wertman, who now holds the same. June 
20, 1894, one Mary Stack recovered a judgment against 
the said Hendee and the said Carver, and on October 22 
of said year she brought a suit in the district court of 
Douglas county to subject the property in controversy 
here to the payment of her judgment. Thus matters 
stood when on February 9, 1895, the savings bank 
brought this suit in the district court of Douglas county
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to foreclose the $1,500 mortgage. To this suit Pierce, 

the original mortgagor, Carver, the owner of the real 

estate, Wertman, the assignee of the mortgage made 

by Carver to Smith, Stack, Hendee, and others were 

parties. Carver claimed to be the owner of the real 

estate discharged of the lien of the mortgage sought to 

be foreclosed. Wertman claimed to have a first lien 

upon the real estate by virtue of the mortgage exe

cuted by Smith and by the latter assigned to him.  

Since the only title which Carver has to the real estate 

comes through Smith, the purchaser at the Hendee 

attachment sale, it is only necessary to inquire into the 

correctness of this decree as affecting Carver's title.  

Before Smith purchased at the attachment sale he ex

amined the public real estate records of Douglas county, 

and they did not disclose any assignment of the $1,500 

mortgage from the investment company, but did dis

close that the investment company, while the apparent 

owner of that mortgage, acquired the legal title to 

the real estate upon which the mortgage was a lien, 

this conveyance of the legal title not evidencing any 

intention on the part of the investment company to 

keep the two estates separate. Smith at this time had 

notice neither actual nor constructive that the $1,500 

mortgage had been assigned by the investment company 

to the savings bank, and, relying upon the facts dis

closed by the record, he was led to believe, and-did be

lieve, that at the time the investment company accepted 

the conveyance of the legal title it was then the owner 

of the $1,500 mortgage, and that a purchaser of the real 

estate at the attachment sale would take the title to 

such real estate discharged from the lien of such., mort

gage. Influenced by the knowledge and the notice thus 

furnished him by the records Smith purchased the real 

estate in controversy at the Hendee attachment sale 

for a valuable consideration, obtained a deed therefor, 

and caused it to be recorded.  
The decree of the district court, as we understand
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it, is based upon the following proposition: That 
had the investment company actually been the own.,r 
of the $1,500 mortgage at the time it received the 
conveyance of the legal title of the real estate 
from Patrick, there being no intervening estate, that 
then, by operation of law, the two estates would 
have merged and the mortgage been satisfied; and 
from the condition of the record and Smith's want 
of notice that the $1,500 mortgage had been assigned.  
he was justified in supposing that the mortgage had 
been merged in the legal estate, and is, therefore, a pur
chaser in good faith without notice, within the meaning 
of section 16, chapter 73, Compiled Statutes, and en
titled to hold the real estates purchased discharged of 
the savings bank's mortgage. It is a general rule that 
where two unequal estates vest in the same person at 
the same time without an intervening estate the smaller 
is thereupon merged in the greater. (2 Cooley's Black
stone [3d ed.] 277; 2 Washburn, Real Property 564.) 
But merger does not always or necessarily result when 
two unequal estates coincide in the same person with
out an intervening estate. Whether the two estates 
will be held to have coalesced will depend upon the facts 
and circumstances in the particular case, the intention 
of the party acquiring the two estates, and the equities 
of the parties to be affected thereby. (See the rule 
stated and the authorities collated in 15 Am. & Eng.  
Ency. Law 321; Miller v. Finn, 1 Neb. 254; Wyant v. Dali 
26 Neb. 562; Henry d Coatstcorth Co. v. Fisherdick, 37 
Neb. 207; Mathews v. Jones, 47 Neb. 616.) Had the invest
ment company then owned the $1,500 mortgage at the 
time it acquired the legal title to the real estate upon 
which it was a lien, it could not be held, as a matter 
of law, that Smith, by purchasing this real estate under 
the Hendee attachment suit, would have taken it dis
charged of that mortgage, even as against the invest
ment company. The conduct of the investment com
pany might have been such in the premises that it would
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have been estopped from asserting the mortgage against 
Smith's title; but simply because it held the mortgage 
at the time it acquired the legal estate upon which the 
mortgage was a lien, and that Smith purchased this 
legal estate at execution sale, would not, without more, 
have entitled him to hold the real estate discharged of 
the mortgage. The doctrine of caveat emptor has always 
been applied by this court to purchasers of real estate 
at execution sales, and, except when controlled by the 
registry acts, a purchaser of real estate at an execution 
sale acquires only the interest which the execution 
debtor had in such real estate when the lien attached 
under which the sale occurred; that the sheriff's or 
master's deed has only the effect that a quitclaim deed 
from the execution debtor to the purchaser would have 
if made and delivered at the date when the lien at
.tached on which the judicial sale is based. (Miller v.  
Finu, 1 Neb. 254; Norton v. Nebraska Loan & Trust Co., 
35 Neb. 466; Butler v. Fitzgerald, 43 Neb. 192; Hargreaves 
r. Men ken, 45 Neb. 668; Nye v. Fahrenholz, 49 Neb. 276; 
Motley v. Motley, 53 Neb. 375.) 

We do not think that Mr. Smith was a subsequent 
purchaser in good faith without notice within the mean
ing of the section of the statute just quoted. That he 
purchased the real estate in good faith, that he paid 
value for it at the time, having no notice or knowledge 
that the savings bank held this mortgage, stands undis
puted in the record. But before he purchased this real 
estate he examined the real estate records of Douglas 
county and they disclosed that in January, 1889, Pierce 
owned this real estate; that at that time he executed 
and delivered to the investment company the mortgage 
in controversy; that subsequently Pierce's equity of re
demption in this real estate was sold to Patrick subject 
to the mortgage, and. that Patrick subsequently con
veyed Pierce's equity of redemption to the investment 
company. At the time Mr. Smith purchased the real 
estate the investment company held the title to the land
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and the mortgage upon the land as d-isclosed by the 
record. But Smith made no inquiry, so far as the record 
before us shows, of the investment company as to 
whether it intended, by taking the conveyance of the 
legal title to the land, that the mortgaged estate should 
be merged in such legal title; nor did he make any in
iquiries of the investment company as to the whereabouts 
of the $1,500 mortgage or the note which it secured; and 
he was not justified in presuming that the two estates 
had merged in the investment company. This mortgage 
secured a negotiable promissory note which was not 
then due, and the record of this mortgage was of itself 
a notice and a 'warning to all persons dealing with this 
real estate to beware. The presence of the mortgage 
upon the record unsatisfied was of itself suffieient to put 
an intending purchaser of this real estate upon inquiry 
as to the whereabouts of the note which it secured and
as to whether it had been satisfied by operation of law 
or otherwise. The presence of the mortgage upon the 
record unsatisfied was a notice to an intending purchaser 
of this real estate that, if the investment company owned 
the mortgage and the legal title to the land upon which 
it was a lien, as well by keeping the mortgage upon the 
record unsatisfied, it intended at the time of acquiring 
the legal title to keep the two estates separate.  

This case is not ruled by Whipple v. Fowiler, 41 Neb.  
675, nor by Porter v. Ourada, 51 Neb. 510, but is con
trolled by Mathews v. Jones, 47 Neb. 616, which holds 
that one who purchases the legal title of real estate 
from a mortgagee thereof, the mortgage securing a ne
gotiable, unmatured promissory note being of record, 
is not a purchaser without notice, within the meaning 
of recording acts, and entitled to protection against such 
mortgage then in the hands of a. bona fide purchaser 
thereof, although such purchaser had neglected to record 
his assignment. Furthermore, the record discloses that, 
-when the property was appraised for sale in the attach
xnent suit, the mortgage in suit was deducted from the
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appraised value of the property. Smith, therefore, pur
chased subject to the mortgage in suit, as the record 
in the attachment suit disclosed.  

The decree appealed from is reversed and the cause 
remanded to the district court with instructions to enter 
a decree in favor of the savings bank foreclosing its 
mortgage as prayed for in its petition.  

REVERSED.  

HARRISON, C. J., and NORVAL, J., concurring in the 
above opinion of RAGAN, C.  

IRVINE. C., concurring specially.  

While concurring in the conclusion reached by the 
court, I think the reasons upon which that conclusion 
is chiefly based in the opinion are unsound, and there
fore wish to express my own views separately.  

To my mind the fact upon which the case should turn, 
and the only fact leading justly to a conclusion in favor 

of the appellant, is that at the attachment sale the 
plaintiff's mortgage was deducted as a lien prior to the 
attachment, and that the purchaser at that sale did not 
obtain the apparent title on which appellee now relies.  
The sale did not purport to convey the title discharged 
from the mortgage lien. One who buys at an execution 

sale of land, where the appraisement shows that a par
ticular lien has been deducted in order to reach the 
value of the debtor's interest, is thereafter estopped to 

deny the validity of that lien. (Koch v. Losch, 31 Neb. 625; 
Nye v. Fahrenholz, 49 Neb. 276.) Smith, when he pur

chased at the attachment sale, was charged with notice 

of the appraisement. (Norton v. Nebraska Loa & Trust 

Co., 35 Neb. 466, 40 Neb. 394.) He was charged, there

fore, with notice that he was obtaining only the equity 
of redemption, and that the mortgage lien had been 

deducted in such a manner as to estop him from ques
tioning its validity or existence. This was of record, and 
his grantees, in searching his title, would obtain the 

50
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same notice and were also charged therewith. This con
sidcration is su.% e(ient to dispose of the case. Iegard
ing all other matters unnecessary to a decision, I regret 
that the court has deemed it necessary to consider them, 
because, in my opinion, outside of the feature just dis
cussed, there is nothing to charge the purchaser with 
notice.  

When Smith searched the records, preparatory to bid
ding at the attachment sale, he found a nortgage to 
the investment company, the record of a foreclosure suit, 
where all parties the record disclosed to be inter
ested were before the court, a decree foreclosing a junior 
mortgage and establishing the investment company's 
mortgage as a senior lien, a sale under that decree. duly 
confirmed, and a deed to the purchaser duly recorded.  
He found a deed whereby that purchaser conveyed the.  
property to the investment company. He thus found, 
so far as the records disclosed, a mortgagee buying and 
receiving a conveyance of the equity of redemption, 
without any other estate intervening. Was he not then 
justified in assuming that the two estates had merged? 
It is conceded that under such circumstances merger 
occurs unless by intention of the parties, or by interven
ing.; equities, such a result is prevented. The presump
tion is in favor of merger, and there was nothing here to 
rebut that presumption, so far as the records disclosed.  
It is said that the fact that the conveyance from Patrick 
to the investment company was subject to the mortgage 
was sufficient to rebut the presumption, or at least 
to notify Smith that there might be no merger. Mathwu:s 
r. Jones, 47 Neb. 616, is cited as applicable to this phase 
of the case. But the facts are very different. In Mathetos 
r.Jones the deed to the mortgagee recited that the convey
ance was subject to the mortgage, which the mortgagee 
"assumed and agreed to pay." Of course the mortgagee 
would not expressly assume and agree to pay a mortgage 
which he himself then owned. In this case there was no 
s:u cli covenant. On the contrary the deed was one of
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general warranty, except that the grantor, in convey

ing to the mortgagee, excepted the mortgage from his 

covenant of warranty. A mortgagor, in conveying to 

the mort,agee with the intention on the part of both 

to thereby extinguish the mortgage, would, for the very 

purjaose of effecting that object, avoid covenanting 
against the existence of a mortgage owned by the 

grantee himself. There is a vast difference between a 

covenant by the grantee to pay a mortgage and the re

fusal of the grantor to covenant against it when it is 

held by the grantee himself. In the latter case the 

exception of the mortgage from the covenant, if it has 

any significance, strengthens the presumption of a 

merger.  
It is also said that it was th6 duty of Smith to inquire 

whether there had been in fact a merger. Finding the 

mortgagee had acquired the remainder of the estate.  

Smith would know that if no merger had taken place 

it would be necessary for the owner to begin a suit 

against himself in order to preserve the estate which 

he was endeavoring to keep distinct. In that case he 

would have to allege that he as defendant had made a 

default against himself as plaintiff, and that by reason 

of failing to keep his own obligations to himself he was 

entitled to invoke the aid of the court to enforce his 

own obligations to himself by selling his own property 

to discharge them. Is it reasonable to say that Smith 

was put on inquiry to ascertain whether such an absurd 

state of affairs existed? The writer can recall only one 

instance where any persoi has been said to have actu.  

ally pursued so cautious a policy, and that is the case 

of the worthy Lord Chancellor, immortalized by Gilbert 

& Sullivan, who considered seriously whether he should 

fine himself for contempt of his own court in marrying 

his own ward without his own consent.  
By our statute all deeds, mortgages, and other instru

ments which are required to be recorded are void as to 

subsequent purchasers without notice whose deeds,
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mortgages, or other instruments shall be first recorded.  
(Compiled Statutes, ch. 73, sec. 16.) Here Smith's deed 
was recorded before the assignment of the mortgage was 
recorded. By section 1 of the same chapter "deeds of 
real estate" shall be recorded. Section 46 provides: 
"The term 'deed,' as used in this chapter, shall be con
strued to embrace every instrument in writing, by which 
any real estate or interest therein is created, aliened, 
mortgaged, or assigned, or by which the title to any real 
estate may be affected in law or equity, except last wills, 
and leases for one year or for a less time." Certainly 
assignments of mortgages are within this provision.  
This court has gone to perhaps an extreme in protect
ing secret assignments of mortgages, but in no case have 
we repealed the recording act by giving effect to an un
recorded assignment, as against a purchaser without 
notice whose muniments of title were actually recorded 
before the assignment. True, the lien of an attachment 
extends only to the interest of the defendant in attach
ment, but the cases where that principle is announced 
state as a qualification that for its application the deed 
under the attachment sale must not be recorded before 
that creating the secret equity. (Mansfield v. Gregory, 8 
Neb. 432; Harral v. Gray, 10 Neb. 186; Mansfield v. Gregory, 
11 Neb. 297; Hargreaves v. Mcnken, 45 Neb. 668; Shcasley 
v. Keens, 48 Neb. 57.) Per contra, a purchaser at such sale, 
if he buy without notice of the outstanding equity and 
place his deed on record prior to the record of the in
strument creating such equity, is entitled to the pro
tection of the recording act. (Uhi v. May, 5 Neb. 157; 
Hubbart v. Walker, 19 Neb. 94.) Tested by these princi
ples Smith acquired a good title, except for the notice 
imparted by and the legal effect of, the deduction of 
plaintiff's mortgage in appraising the land for sale under 
the attachment.  

SULLIVAN, J., and RYAN, C., concur in the foregoing 
opinion of IRVINE, C.
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STATE OF NEBRASKA V. BANK OF COMMERCE ET AL., AP

PELLEES, AND JOHN HENDRICKSON ET AL., APPEL

LANTS.  
FILED APRIL 21, 1898. No. 9915.  

1. Insolvent Trustee: PREFERRED CLAIM. The beneficiary of a trust 

fund, solely because of the character of his claim, is not entitled 

to the payment of the same In full, to the exclusion of the other 
creditors, out of the assets of the insolvent trustee's estate.  

2. Trusts: CONVERSION: RIGHTS OF BENEFICIARY. When trust funds 

are wrongfully converted, the beneficiary is entitled to the funds 

themselves, or the proceeds of the investment of them, so long as 

he can definitely trace them, and before they reach the hands of 

an innocent holder.  

S. - : TRACING FUNDs. When a trustee wrongfully commingles 

trust money with his own and makes payments from the com

mon fund, it will be presumed that he paid out his own money, 
and not the trust money.  

4. - : - : CONVERSION: BENEFICIARIES. When trust funds are 

wrongfully converted and not only do not remain in the hands 

of, and are not found among the assets of, the wrong-doer, but are 

actually traced out of his hands and shown to have been dissi

pated, then the beneficiary of the trust fund is not entitled to have 

-his claim allowed as a preferred one against the estate of the 

insolvent wrong-doer.  

5. : If the trust property consisted of money, the claim 

of the beneficiary of the trust fund may be preferred to the extent 

of the cash found among the assets of the insolvent trustee at 

the time of his failure, unless it affirmatively appears that such 

cash assets are not part of the trust fund.  

6. County Treasurer: WRONGFUL DEPOSIT OF FUNDS: LIEN OF COUNTY.  

A county treasurer is a trustee of moneys which come into his 

hands by virtue of his office, and if he wrongfully deposits them to 

his own credit in a bank aware of their character, which after

wards becomes insolvent, the county is entitled to have its claim 

decreed a first lien up-on any asset of the insolvent which it shows 

is the product of its moneys.  

7. - : - : - . The county treasurer of Hall county wrong

fully deposited to his own credit in the Bank of Commerce $15,

860.18 of public funds, the bank being aware of their character.  

The bank failed, having in its vaults only $140 in cash. It had 

used the treasurer's deposit in paying off its other depositors. It 

was not shown that any part of this public money was repre

sented by or embraced in any asset of the bank which came into
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the possession of its receiver. Held, (1) That the county was 
entitled to reclaim the $140 as being part of the trust fund; (2) 
that it was not entitled to have its claim against the insolvent 
bank decreed a first lien upon the other assets thereof.  

APPEAL from the district court of Hall county. Heard 
below before TiHoMPSON, J. Reversed.  

See opinion for references to authorities cited.  

John L. Webster, W. A. Prince, W. l. Platte, James H.  
Woolcy, and James H. McIntosh, for appellants.  

Fred W. Ashton, R. R. Horth, Charles G. Ryan, and C. J.  
Smyth, contra.  

RAGAN, C.  

To an understanding of this case the material and un
disputed facts are: On January 9, 1896, William Thoms
sen was the county treasurer of Hall county, Nebraska.  
On that date and the 13th and 15th days of said month 
he made general deposits to his own credit in the Bank 
of Commerce of Grand Island, in said county, aggregat
ing $16,828.32. The moneys so deposited were public 
moneys rightfully in the hands of Thomssen as county 
treasurer of said county. The deposit so made was un
lawful. The officers of the bank knew that the money 
so deposited by the treasurer was not his, but the money 
of the public, and that Thomssen held such money as the 
county's agent or trustee. On January 20 of said year the 
Bank of Commerce became insolvent, ceased to do busi
ness, and its assets were subsequently placed in the 
hands of a receiver. When the receiver took possession 
of the assets of the bank there were in its vaults in cash 
$140, and no more. Between January 9 and January 20 
Thomssen drew checks against the deposit made by him 
in said bank amounting to $968.14, so that, when the 
bank ceased to do business, it was indebted to Thomssen 
in the sum of $15,860.18. This money the bank used in 
paying off its depositors other than the county treasurer.

[VOL. 54
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It was not shown that any part of this public money was 

repres;ented by or embraced in any asset of the bank 

which came into the hands of the receiver. After the 

receiver was appointed the creditors of the bank filed 

with him their claims against the bank, and among the 

.laimants was Hall county, by its treasurer, for the 

money which the bank at the time of its failure owed 

him. A dividend of fifteen per cent was afterwards 

paid by the receiver to each of the creditors, including 

the county treasurer. Subsequently the county filed a 

petition in equity and asked that its claim be decreed a 

preferred one, and be first paid out of the assets of the 

insolvent bank. The district court of Hall county en

tered a decree as prayed by the county, and the other 

creditors of the bank have appealed.  

1. It is insisted by appellants that the county, by 

accepting the fifteen per cent dividend, has estopped it

self from asserting that it is a preferred creditor. If the 

claim of a private individual had been allowed as that 

of a common creditor, and he had afterwards accepted 

a dividend paid thereon by the receiver, he would prob

ably be in no position to afterwards maintain an action 

to have his claim decreed a preferred one, as he would 

be bound by the judgment or adjudication, unless ap

pealed from, which recognized his claim as that of a 

common creditor, and estopped because of his acceptance 

of the dividend paid on such non-preferred claim. (An

hcnser-Busch Brewing Ass'n v. Morris, 36 Neb. 31; State v.  

Thonas, 53 Neb. 464.) But the county is not estopped 

here from asserting that its claim is a preferred one 

because of the action of its county board and treasurer 

in the premises.  
2. The treasurer was a trustee of the county for this 

money, and since the bank borrowed the money of the 

treasurer, knowing it was county money, it acquired 

no greater rights to the money than the treasurer him

self had. It has sometimes been held that where a 

trustee of a trust fund, or one who has received that fund
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from him, knowing it to be such, becomes insolvent, the 
claim of the beneficiary of the trust fund is to be pre
ferred to that of all other creditors of such trustee.  
Such was the holding of the supreme court of Wisconsin 
in McLeod v. Evans, 28 N. W. Rep. 173, 66 Wis. 401. It 
was there ruled that in order to make the claim of the 
beneficiary of the trust fund a preferred one it was not 
necessary to show that any part of the trust fund was 
embraced in the assets which came into the hands of 
the receiver of the insolvent trustee. The ruling in 
this case was followed by that court in Francis v. Evans, 
69 Wis. 115, 33 N. W. Rep. 93, and Bowers v. Evans, 71 
Wis. 133, 36 N. W. Rep. 629; but in Nonotuck Silk Co. v.  
Flanders, 87 Wis. 237, 58 N. W. Rep. 383, the supreme 
court of Wisconsin repudiated the doctrine announced 
in McLeod v. Evans, supra, and overruled that case and the 
cases following it. The supreme court of Iowa seems 
also to have followed the rule announced by the supreme 
court of Wisconsin in McLeod v. Evans, supra. (See Inde
pendent District of Boyer v. King, 45 N. W. Rep. 908; 
Davenport Plow Co. v. Lamp, 45 N. W. Rep. 1049.) The 
doctrine of McLeod v. Evans seems also to have been 
followed by the supreme court of Kansas in Myers v.  
Board of Education, 51 Kan. 87. But we think the cor
rect' doctrine, and the one supported by the decided 
weight of authority, is that the beneficiary of a trust 
fund, solely because of the character of his claim, is 
not entitled to the payment of the same in full, to the 
exclusion of other creditors, out of the assets of the in
solvent trustee's estate; that when trust funds are 
wrongfully converted, the beneficiary is entitled to the 
funds themselves, or to the proceeds of the investment 
of them, so long as he can definitely trace them and be

.fore they reach the hands of an innocent holder; that 
when a trustee wrongfully cominingles trust money 
with his own and makes payments from the common 
fund, it will be presumed that he paid out his own 
money, and not the trust money; that it will be presumed
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the cash assets on hand when the trustee failed and 

the receiver took possession of his estate were part of 

the trust money; that when trust funds are wrongfully 
converted, and not only do not remain in the hands of, 
and are not found among the assets of, the wrong-doer, 
but are actually traced out of his hands and shown to 

have been dissipated, then the beneficiary of the trust 

fund is not entitled to have his claim allowed as a pre
ferred one against the estate of the insolvent wrong
doer. If the trust property consisted of money, the claim 

of the beneficiary of the trust fund may be preferred 
to the claims of other creditors, to the extent of the cash 

found among the assets of the insolvent trustee at the 
time of his failure, unless it affirmatively appears that 
such cash assets were not part of the trust fund.  

The foregoing propositions are sustained by the fol
lowing authorities: 2 Story, Equity Jurisprudence [13th 
ed.] sees. 1258, 1259; Thompsoa's Appeal, 22 Pa. St. 16; 
Sherood v. Central Michigan Savings Bank, 61 N. W. Rep.  
[Mich.] 352; Neely v. Rood, 54 Mich. 134, 19 N. W. Rep.  
920; Little v. Chadwick, 151 Mass. 110, 23 N. E. Rep. 1005; 
Holmes v. Gilman, 138 N. Y. 369, 34 N. E. Rep. 205; Nono
tuck Silk Co. v. Flanders, 87 Wis. 237, 58 N. W. Rep. 383; 
National Bank v. Insurance Co., 104 U. S. 54; Gianella v.  
Momsen, 63 N. W. Rep. [Wis.] 1018; Slater v. Oriental 
Mills, 27 Atl. Rep. [R. I.] 443; Freiberg v. Stoddart, 28 AtL 
Rep. [Pa.] 1111; Englar v. Off tt, 70 Md. 788; Boone 
County Nat. Bank v. Latimer, 67 Fed. Rep. 27; In re Cavin 
*v. Gleason, 105 N. Y. 256, 11 N. E. Rep. 504; Northern 
Dakota Elevator Co. v. Clark, 53 N. W. Rep. [N. Dak.] 175, 
and cases there cited.  

In State v. Foster, 38 Pac. Rep. [Wyo.] 926, the state of 
Wyoming and the county of Laramie, in said state, 
sought to have a trust declared in their favor against 
the entire assets of an insolvent bank in which the treas
urers of said county and state respectively had deposited 
the public moneys, and have their claims allowed as pre

ferred ones. The. opinion is an able and an exhaustive
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one, and the court summed up its conclusion on the in
quiry presented in the following language, found in the 
fourth and fifth paragraphs of the syllabus: "A state or 
county treasurer is merely custodian or trustee of public 
moneys coming into his hands by virtue of office, and if 
he depjosits such funds with one who knows their trust 
character, and who afterwards becomes insolvent, the 
state or county may sue to impress a trust on the insol
vent estate, if such funds can be identified, or traced to 
some particular fund or property of the estate. Where a 
banker -takes on deposit trust funds, knowing their 
character, and, after mingling them with his own funds, 
draws on the whole in the usual course of business, it 
will be presumed that the money so withdrawn is that 
of the banker, and not the trust money." 

From the admitted facts in this case our conclusion 
is that Hall county was not entitled to have its claim 
allowed as a preferred one against the estate of the 
Bank of Commerce, except to the extent of $140, the 
amount of cash in the vaults of the bank when it failed.  
As there is no evidence whence this cash was derived, 
the presumption is that it was a part of the county 
money. But counsel for both parties to this litigation 
have cited certain opinions of this court which each 
claims sustain his contention, and we now proceed to 
examine the cases cited.  

In Wilson v. Cob urn, 35 Neb. 530, a customer of a bank 
made a deposit therein after it had become insolvent, 
but without his knowledge. He then sought to have 
a trust impressed upon the assets of the bank in the 
hands of its assignee, or, in other words, to have his 
claim against the bank made a preferred one; but this 
court denied him relief, on the ground that he was un

able to trace, distinguish, and identify the money de
posited in the bank. This case then is an authority 
for the conclusion we have reached in the case under 
consideration.  

In Anheuser-Busch Brewing Ass'n v. Morris, 36 Neb. 31,
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a bank had collected and failed to remit certain moneys 

to the brewing association. Subsequently the bank 

failed and was placed in the hands of an assignee. The 

brewing association then filed its claim, and it was al

lowed to prorate with the claims of other creditors.  

Subsequently a dividend was paid by the assignee, 

which the brewing association accepted. On this state 

of facts we held that the allowance by the county court 

of the brewing association's claim to prorate with other 

creditors was an adjudication that the association was 

not entitled to have its claim preferred, and that, as it 

did not appeal from this adjudication, it was bound 

thereby, and, it having accepted the dividend paid by 

the assignee, had estopped itself from claiming to be a 

preferred creditor of the insolvent bank. The question 

of the right of the brewing association because it was 

the beneficiary of a trust fund to have that fund paid 

out of the assets of the insolvent bank as a preferred 

claim was not necessary to a decision of the case.  

Faricell v. Kloman, 45 Neb. 424, is in line with the 

conclusion reached in the case at bar. In that case it 

was held that equity would award the beneficiary of 

the trust property any particular property which could 

be identified as having been purchased with the trust 

property. But such beneficiary was denied the right 

of preference, upon the ground that the trust property 

had been dissipated and mingled by the trustee with 

his own until it was incapable of identification, and that 

no part of the assets of the insolvent trustee's estate 

was shown to be the product of any part of the trust 

fund.  
In Capital Nat. Bank v. Coldwater Nat. Bank, 49 Neb.  

786, there were in the vaults of the insolvent trustee at 

the time of its failure $11,000 in cash; The trust fund 

amounted to $4,000, and we held that the beneficiary 

of the trust fund was entitled to have his claim pre

ferred to that of other creditors of the insolvent trustee.  

This case, then, is in line with the conclusion reached
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in the case at bar. Since the insolvent trustee had in its 
vaults $11,000 in cash when it failed and went into the 
hands of a receiver, the presumption arose that included 
in that $11,000 of cash were the $4,000 constituting the 
trust fund.  

What has just been said of the Capital National 
Bank Case is also true of State v. Midland State Bank, 52 
Neb. 1. As the record in that case discloses,-although 
the fact does not appear in the opinion,-the cash in 
the vaults of the bank at the time it became insolvent 
exceeded the amount of the trust fund; and again the 
presumption arose that in that cash was included the 
trust money of the school district.  

The only case in this court which seems to be con
trary to the conclusion we have reached in the case at 
bar is the State v. State Bank of Wahoo, 42 Neb. 896. In 
that case the trust property consisted of money, and 
the claim of the beneficiary of this fund was ordered 
paid as a preferred claim out of the assets of the in
solvent trustee, a bank. The opinion does not disclose 
whether the cash in the vaults of the bank at the time 
of its failure was equal to or exceeded the amount of 
the trust fund, and I have not access to the record and 
cannot therefore say what the record did disclose in 
that respect; but it was never the writer's intention to 
hold that the beneficiary of a trust fund, simply because 
of the character of that fund, was entitled to a prefer
ence out of the assets of the estate of the insolvent 
trustee, and the case is not to be regarded as an au
thority for that doctrine. It was not the intention of 
the court or the writer of that opinion to adopt the 
doctrine of McLeod v. Evans, supra; nor was it the in
tention to depart from the principle announced in the 
case of Wilson v. Coburn, supra. The case, like every 
other, should rest upon some principle; and if it cannot 
be made to rest upon the principle of Wilson v. Coburn, 
then, like the Wandering Jew, it should not be allowed 
to rest at all, but move on forever. At all events, the
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case must not be considered as an authority for the 
doctrine announced in M1cLeod v. Evans, supra, and the 
cases which follow that. The decree appealed from is 
reversed and the cause remanded, not for retrial, but 
with instructions to the district court to set aside its 
decree in favor of the county and to enter a new decree 
awarding the county of Hall a preference to the extent 
of $140, the remainder of its claim to be allowed so as 
to share in the proceeds of the insolvent estate in com
mon with other creditors thereof, the county to be 
charged with the amount of the dividend received and 
retained by it.  

REVERSED AND REMANDED.  

HARRISON, 0. J., not sitting.  

P. L. JOHNSON, APPELLEE, v. J. B. FINLEY, TRUSTEE, 
ET AL., APPELLANTS.  

FILED APRIL 21, 1898. No. 8042.  

1. Tax Sales: TREASURER's RETURN. until a county treasurer has 
made a return to the county clerk of his county of the public sale 
of lands for taxes held by him in pursuance of section 109, chapter 
77, Compiled Statutes 1897, he cannot make a valid private sale 
of lands for the delinquent taxes due thereon.  

2. ; . Where a private tax sale of real estate is invalid 
because of the failure of the county treasurer to first make such 
return, the purchaser thereat is subrogated to the rights which the 
public had against such real estate, and entitled to enforce a lien 
against the same for the taxes paid at the sale and for all prior 
and subsequent taxes existing against the real estate and paid by 
him because of such purchase. Adams v. Osgood, 42 Neb. 450, fol
lowed.  

3. Taxes: MISTAKE OF COLLECTOR: ACTION FOR DAMAGES. The public 

cannot be deprived of its revenue nor its lien for taxes against 

property because of the mistake of a tax collector in not collecting 
all that is due 'against such property.  

4. - : LEVY IN CITY: PUBLICATION OF ORDINANCE. The failure to 

publish an ordinance of a cit' of the metropolitan class-"An ordi-
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nance making the annual levy of taxes for the city of Omaha for 
the year 1892"-in the official newspaper thereof, as required by 
section 133, chapter 12a, Compiled Statutes 1895, did not prevent 
such ordinance from becoming a law, it having been duly passed 
and approved, and signed by the mayor, and a section thereof 
providing that the ordinance should be in force from and after 
its passage.  

5. City Ordinance: PROOF OF ENACTMENT. The method provided by 
section 124, chapter 12a, Compiled Statutes 1895, for proving the 
existence or enactment of an ordinance of a city of the metro
politan class is not exclusive, but one desiring to prove such an 
ordinance may pursue the statutory method or resort to common
law methods of proof.  

APPEAL from the district court of Douglas county.  
Heard below before DUFFIE, J. Affirned.  

John T. Oathers, for appellants.  

R. W. Breckenridge and Saunders, Macfarland & Dickey, 
contra.  

RAGAN, C.  

P. L. Johnson brought this suit in the district court 
of Douglas county against J. B. Finley and others to 
foreclose a tax lien. He had a decree as prayed, and 
Finley and others have appealed.  

1. The revenue law of the state provides that the 
county treasurer of each county shall, on the first Mon
day in November of each year, offer at public sale all 
lands on which the taxes levied for the previous year 
still remain unpaid (Compiled Statutes 1897, ch. 77, art. 1, 
see. 109); that the treasurer shall keep a sale book show
ing the lands sold, to whom, and for what amounts, and, 
on or before the first Monday in December of each year, 
shall file in the office of the county clerk of his county 
a return of the sales made (section 112 of said chapter 
77); and that after the public tax sale shall have closed, 
and after the treasurer has made his return thereon 
to the county clerk, as provided in said section 112, if 
any real estate remains unsold for want of bidders, the
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county treasurer is authorized and required to sell the 

same at private sale (section 113 of said chapter 77).  
In the case at bar the county treasurer, on January 7, 
1892, sold certain real estate at private tax sale for the 

delinquent taxes of the year 1890, having failed to make 

and file with the county clerk the report of the publi

tax sale held in 1891, as required by said section 112.  

The appellants now insist that the decree of the distriK 

court must be reversed for the reason that the purchase

at the private tax sale acquired no lien upon the real 

estate sold thereat.  
The argument is that the provisions of the revenu .  

law are mandatory, and that until the treasurer had 

made and filed with the county clerk the report of the 

public tax sale, he had no jurisdiction to sell real estate 

for taxes at a private sale; that such sale was conse

quently not voidable merely, but absolutely void. It 

is true that the county treasurer had no authority to sell 

real estate at private tax sale until the real estate had 

been first offered at public tax sale and he had made 

and filed with the county clerk his report of such publie 

tax sale; and a private tax sale made without the treas

urer having first complied with this requirement of the 

revenue law was an invalid sale, and the purchaser 

thereat, if he finally obtained a tax deed based on the 

certificate of purchase, would not acquire a legal title 

to the real estate if the deed was in all other respects 

valid. But notwithstanding the private tax sale was 

invalid be( .. the treasurer had not filed his report 

of the public tax sale, the effect of the private tax sale 

was to transfer to the purchaser thereat the lien which 

the public had against the real estate for the taxes for 
which it was sold. By such sale the purchaser became 

subrogated to the rights and liens of the public against 

the real estate for the delinquent taxes thereon. (Dillon 

v. Merria in, 22 Neb. 151; Adams v. Osgood, 42 Neb. 450.) 
2. A second argument of appellants is that the taxes 

for which the real estate was sold at private tax sale,
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and the taxes subsequently paid thereon by the pur
chaser thereat, had been, at the time of such sale and 
payment, already paid by the appellants. This was one 
of the defenses interposed by appellants to this action, 
and the burden was upon them to establish this defense, 
and we think they failed to do so. It is not claimed by 
the appellants, as we understand it,-and if that is their 
claim the evidence does not sustain it,-that there were 
in fact no taxes due upon this real estate at the time 
it was sold, nor that the subsequent taxes, paid by the 
purchaser at the private tax sale, were not due against 
the property. But the claim of the appellants seems 
to be this: That in 1890, and again in 1892, they fur
nished to the tax collector a list of their property in 
Douglas county, requesting him to state what amount 
of money was necessary to pay the taxes thereon; that 
the tax collector did furnish them a statement showing 
what taxes were due upon the appellants' real estate, 
including the real estate involved in this action, and 
that the appellants then and there paid to the tax col
lector all that he claimed was due. The argument is 
that, if the treasurer, through neglect or mistake, failed 
to make a correct statement as to the amount of taxes 
due from the appellants on their property, and the ap
pellants paid all the tax collector claimed, then the 
property could not afterwards be sold for unpaid taxes 
existing against it, which the treasurer had omitted 
from the statement of taxes furnished by him to the 
appellants. We do not think the public can be deprived 
of its revenue nor its lien for taxes against property 
because of the mistake of a tax collector in not collecting 
all that is due. If the property owner suffers any loss 
or damage by reason of the neglect of the tax collector 
in this respect, he may have a cause of action against 
the tax collector and his sureties for such damages.  
Taxes upon real estate are made a perpetual lien thereon, 
and the property cannot be relieved from this burden 
except by a payment of the taxes, or, in case it has been
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sold, the neglect of the purchaser to bring an action to 
foreclose his lien until after the statute of limitations 
has run. (Alexander v. Shaffer, 38 Neb. 812; Adams v.  

Osgood, 42 Neb. 450; Browne v. Finley, 51 Neb. 465.) The 
failure then of the county treasurer to make to the ap
pellants a correct statement of the amount of taxes due 
upon their real estate, coupled with the payment by the 
appellants of all taxes demanded by the tax collector, 
did not amount to a payment and discharge of the taxes 

for which the real estate was sold, but discharged the 
taxes on the appellants' property to the extent of money 
actually paid by them. (Richards v. Hatfield, 40 Neb. 879.) 

3. A third argument is that the finding of the district 
court that the taxes for which the property was sold 

had been legally assessed and levied against the same is 

not sustained by sufficient evidence. We think it is.  
4. Parts of the subsequent taxes paid by the purchaser 

at the private tax sale in 1893 were city of Omaha taxes 
for the year 1892. Another argument is that the finding 
of the district court that these city taxes of 1892 were 
legally assessed or levied against the property, and.  
therefore a, lien upon it, is unsupported by sufficient evi
dence. The appellee, to prove the legal levy and assess
ment of the 1892 city taxes, introduced in evidence an 
ordinance of the city of Omaha passed and approved 
February 9, 1892. and signed by the mayor February 
10, 1892. This ordinance was entitled "An ordinance 
making the annual levy of taxes for the city of Omaha 

for the year 1892." The argument is that this ordinance 
did not prove anything, because it was not shown when 

or that the ordinance ever went into effect. The con
tention is that the ordinance, before it could take effect, 
must have been published in the official newspaper of 

the city of Omaha. Section 133, chapter 12a, Compiled 
Statutes 1895, the statute then in force governing the 

city of Omaha, is relied upon to sustain this contention.  
The section provides: "The council, at the commence

ment of each year, or as soon thereafter as may be, shall 
51
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designate some daily newspaper printed in the city as 
the official paper of the city, in which shall be published 
all general ordinances and all notices and other pro
ceedings required by law or ordinance to be published.
Conceding that the ordinance in question is a general 
ordinance, within the meaning of said statute, it is to be 
observed that the statute does not provide, either in ex
press terms or by implication, that a general ordinance 
shall not be in force or take effect as such until it has 
been published in the official paper of the city; and it 
is not claimed that the ordinance in question, within the 
meaning of the statute just quoted, is a notice or pro
ceeding required by any statute or ordinance to be pub
lished. Section 15 of said chapter confers power upon 
the mayor and council to pass, amend, or repeal any or 
all ordinances not repugnant to the constitution and 
laws of the state. And section 123 of said chapter pro
vides: "All ordinances of the city shall be passed pur
suant to such rules and regulations as the council may 
prescribe. * * * Provided furtlwr. That no ordinance 
granting any franchise shall be passed until at least 
two weeks shall have elapsed after its introduction, nor 
until after the same has been published in the official 
paper of the city." It would seem from this sec
tion that unless the ordinance passed grants a franchise, 
the city council might provide that it should take effect 
and be in force from and after its passage, and that the 
failure to publish a general ordinance in the official 
paper would not prevent such ordinance taking effect 
if it provided that it should be in force and take effect 
from and after its passage. By section 14 of the ordi
nance in question it was provided that this ordinance 
shall take effect and be in force from and after its pas
sage. A second argument in support of the contention
the finding of the district court that the city taxes of 
1892 had been legally assessed lacks sufficient evidence
is that the enactment of the ordinance in question was 
not proved. On the trial the appellee called the city
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clerk as a witness, who testified, without objection, that 
the ordinance in question here was an ordinance making 
a levy of taxes for the city of Omaha for the year 1892, 
and that the ordinance was one or a part of the records 
of the oflice of the city clerk of the city of Omaha, and 
then introduced in evidence the original ordinance 

passed by the mayor and council of the city of Omaha.  
The argument of the appellants is that the enactment 
or existence of this ordinance could be proved, and 
proved only, in the manner provided by section 124 
of said chapter 12a, which is as follows: "All ordinances 
of the city may be proven by the certificate of the clerk 
under the seal of the city, and when printed or published 
in a book or pamphlet form, and purporting to be pub
lished or printed by authority of the city council, shall 
be read and received in all courts and places without 
further proof." The ordinance in question, it appears, 
had not been printed or published in book or pamphlet 
form; at least there was no attempt to prove the ordi
nance by the introduction of such book or pamphlet.  
Nor was it attempted to prove the ordinanoe by the 
certificate of the city clerk under the seal of the city.  
But we do not understand that the existence or passage 
of an ordinance of a city of the metropolitan class can 
be proved only in the method provided by said section 
124. Certainly, the original ordinance and the pro
ceedings of the city council, showing its passage and 
approval, are as competent evidence that the ordinance 
was passed and approved as a certificate of the city clerk, 
under the seal of the city, that the ordinance attached 
to the certificate was a copy of the original ordinance on 
file in his office. We think that when a party desires 
to prove the existence of an ordinance of a city of the 
metropolitan class he may pursue the method pointed 
out by said section 124 or he may resort to common-law 
methods of proof. (Giough v. State, 7 Neb. 320.) The 

decree of the district court is 
AFFIRMED.
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FARMERS MUTUAL INSURANCE COMPANY OF NEBRASKA 
V. HOME FIRE INSURANCE COMPANY OF OMAHA.  

FILED APRIL 21, 1898. No. 8016.  

1. Insurance: CANCELLATION OF. POLICY: CONSTRUCTION OF STATUTE.  
Section 42, chapter 43, Compiled Statutes 1897, construed, and held 
to apply only to an insurance policy in force-a valid and subsist
ing contract between the insured and the insurer, and to have no 
reference to a contract of insurance which has ceased to exist by 
reason of the violation of the provisions thereof by the insured.  

2. - : - : ACTION FOR UNEARNED PREMIUM. Where an insurer 
has rightfully declared an insurance contract at an end because 
of insured's obtaining additional insurance on the insured prop
erty without the consent of the first insurer, contrary to the pro
visions of the first policy, such insured has no cause of action 
against the insurer for the unearned premium.  

ERROR from the district court of Douglas county.  
Tried below before HOPEWELL, J. Affirmed.  

Lamb & Adams, A. W. Scott, and G. W. Shields, for 
plaintiff in error.  

V. 0. Strickler, contra.  

RAGAN, C.  

From the pleadings in this case we ascertain the ma
terial facts thereof to be: In August, 1894, one Penner 
held an insurance policy issued by the Home Fire In
surance Company, hereinafter called the home company, 
agreeing to indemnify him for any loss that certain 
property described in the policy might sustain by reason 
of fire, lightning, or tornado prior to a specified date.  
This policy contained a provision that if Penner should 
thereafter procure any other insurance on the insured 
property without the knowledge and consent of the home 
company its contract of insurance should be void. Sub
sequently Penner, without the knowledge. and consent 
of the home company, procured the Farmers Mutual
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Insurance Company, hereinafter called the farmers 

company, to issue him a policy upon the same property 

insured by the home company, in and by which the farm

ers company agreed to indemnify him for any loss which 

the insured property might sustain by reason of fire, 
lightning, or tornado within a time specified. In pay

ment, or in part payment, of the premium charged by

the farmers company Penner assigned, or attempted to 

assign, to it the unearned premium which he claimed 

the home company owed him on the policy issued by it, 
and authorized the farmers company to obtain from the 

home company a cancellation of its policy and collect 

from it the unearned premium thereon. The home com

pany refused to pay to the farmers company the un

earned premium of the Penner policy, and thereupon 

the farmers company sued the home company in the 

district court of Douglas county to recover such pre

mium. A motion for judgment on the pleadings was 

filed in the district court, by it sustained, and the 

farmers company's action dismissed, to reverse which 

it has filed here a petition in error.  
At the time the Penner policy was issued section 42, 

chapter 43, Compiled Statutes 1897, was in force and 

that section provides that any insurance company trans

acting business in this state "shall cancel any policy 

of insurance hereafter issued or renewed, at any time, 
by request of the party insured, or his legal representa

tive, and shall return to the said party, or his repre

sentative as aforesaid, the net amount of premium 

received by the company, after deducting the actual com

pensation of the agent or solicitor for securing the issue 

of said policy, and also deducting the customary short

rate premium for the expired time of the full term for 

which said policy was issued or renewed, anything in 

the policy to the contrary notwithstanding." This 

statute was as much a part of the Penner policy as if 

it had been actually written or incorporated therein.  

The farmers company, by taking an assignment from



NEBRASKA REPORTS.

Farmers Mutual Ins. Co. v. Home Fire Ins. Co.  

Penner of the unearned premium of his policy issued 
by the home company, acquired the same right to col
lect from the home company such unearned premium 
as Penner himself had. The inquiry then is could Pen
ner himself, under the facts of this case, have maintained 
this action against the home company and have re
covered a judgment against it for the unearned premium 
on the policy issued by it? We do not think he could.  
The fact that Penner procured additional insurance 
upon the property insured by the home company, with
out the knowledge and consent of that company, did 
not render the home company's policy absolutely void, 
but voidable at its election. If it saw fit to do so, it 
might have waived its right to insist upon the forfeiture 
of the policy because of Penner's violation of its terms, 
and it might have ratified his taking out additional in
surance. (Billings v. German Ins. Co., 34 Neb. 502; 
Hughes v. Insurance Co. of N. A., 40 Neb. 626; Eagle Fire 
Co. of N. Y. v. Globe Loan & Trust Co., 44 Neb. 380; Houwe 
Fire Ins. Co. of Omaha v. Hanunang, 44 Neb. 566.) 

But the home company had the right, upon ascertain
ing that Penner had procured additional insurance upon 
the property which it had insured, to treat that policy 
as void because of Penner's violation of its provisions, 
and when it ascertained that Penner had procured ad
ditional insurance, it did exercise its right to consider 
the contract of insurance with Penner at an end; but 
Penner's violation of his insurance contract did not in
vest him with a right of action against the home coin
pany to recover the premium which he had paid the 
company therefor, or any part of that premium. The 
contract of insurance did not provide that if the insurer 
declared it to be at an end because of Penner's violation 
of its provisions in procuring additional insurance on 
the insured property without the. consent of the home 
company that it would repay Penner the unearned pre
mium; nor is this the meaning of the statute construct
ively incorporated into and made a part of the policy.
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The statute indeed makes it the duty of an insurer, upon 

the request of the insured or his legal representative, 

to cancel an insurance policy and return to the insured 

the unearned premium, but the statute deals with a 

policy in force-a valid and subsisting contract between 

the insured and the insurer. It has no reference to a con

tract of insurance which has ceased to exist by reason 

of the violation of the provisions thereof by the insured.  

(Colby v. Cedar Rapids Ins. Co., 66 Ia. 577, 24 N. W. Rep.  

54.) Since Penner could not have maintained this action 

against the home company, the farmers company could 

not maintain it. The judgment of the district court is 

AFFIRMED.  

CHARTER GAS-ENGINE COMPANY V. COLERIDGE STATE 

BANK ET AL.  

FILED Arm'. 21, 1898. No. 8048.  

1. Conditional Sales: WARRANTY. The contract between the parties, 

set out in the opinion. construed, and held not one of absolute 

sale of property accompanied by the warranty of the vendor as to 

the qualities of the property, but one of conditional sale, the quali

ties of the property being of the essence of the contract, and the 

establishment of their existence a condition precedent to the com

pletion of the sale.  

2. -: -: EvIDENcE: REVIEw. Evidence examined, and held 

to sustain the finding of the jury (1) that the conditions precedent 

provided for by the contract had never been fulfilled, and that the 

vendee refused to accept the property conditionally sold him for 

that reason; (2) that the vendee had not waived the performance 

of the conditions precedent provided for by the contract.  

ERROR from the district court of Cedar county. Tried 

below before NORRIS, J. Affirmed.  

John Bridenbaugh, for plaintiff in error.  

J. C. Engelman and Miller & Ready, contra.
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RAGAN, C.  

The Charter Gas-Engine Company of Sterling, Illinois, 
wrote a letter to W.- 11. Shook at Coleridge, Nebraska, 
in which it stated: "We will furnish you a No. 6 Charter 
gas engine, thirty-six indicated, twenty-five actual, horse
power, for $1,250. * * * We guaranty that the 
Charter does not use to exceed one gallon of gasoline 
in ten hours to each indicated horse-power doing full 
work, and when part work is done the consumption is in 
proportion. No settlement is asked for from responsible 
parties until the engine is running and meets our claims." 
In response to this Shook sent the engine company the 
following letter: "You offer me No. 6 Charter gas en
gine for $1,250, and I nbw make you this proposition: 
I will give you $1,250 for a No. 6 Charter gas engine.  
You deliver it at Coleridge, Nebraska, and give me sixty 
days' trial. If at the end of sixty days it performs as 
you guaranty, I will pay cash. I deposit at the Coleridge 
State Bank the sum of $1,250 immediately on acceptance 
of this order, subject to your order, provided the engine 
comes up to guaranty." Under date of August 5, 1892, 
the engine company responded to Shook's letter as fol
lows: "We accept your proposition of $1,250 for No.  
6 Charter, thirty-six indicated, twenty-five actual, horse
power, on cars Coleridge, Nebraska. You to deposit at 
the Coleridge State Bank the sum of $1,250 on receipt 
of this acceptance of your order, and to have sixty days' 
trial of engine to see that it meets our guaranty." 
Shook deposited the $1,250 in the Coleridge State Bank, 
to be paid to the engine company in case it should ful
fill the requirements of the contract, and the engine 
company shipped the engine to Coleridge. Shook took 
possession of it, put it up, and began using it about 
September 1, 1892. Shook retained possession of the 
engine for more than sixty days after he received it, and 
while it was in his possession it was destroyed by fire.  
The engine company brought this suit against the bank
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in the district court of Cedar county to recover the price 
of the engine deposited with it by Shook. The bank, in 
its answer, interpleaded Shook, disclaimed any interest 

in the money in its hands, and offered to pay it to whom

soever the court should direct. Shook was brought into 
the case and filed an answer, in which he set out the 

contract between himself and the engine company under 
which he came into possession of the engine, and inter

posed as a defense to the action that the engine did .not 
come up to the. requirements of the contract, in that it 

did not furnish the horse-power it was guarantied to 

furnish; that it used more gasoline than it was war
ranted to use, and in consequence of the failure of the 
engine to meet the requirements of the contract he had.  
never accepted the same. He admitted that he retained 

possession of the engine more than sixty days after re

ceiving it, but that he did so at the request of the engine.  
company for the purpose of continuing the trial of the 

engine and for the purpose of determining if it would 
finally meet the requirements of the contract, and that 

while it was thus in his possession it was destroyed by 
fire, without any fault or negligence on his part. The 

trial resulted in a judgment awarding Shook the money 
in the bank and a judgment against the engine company 

for the freight on the engine from Illinois to Nebraska, 
which Shook had advanced for the engine company at 
its request. To review this judgment the engine com

pany has filed a petition in error in this court.  
1. The first question presented by the record is: What 

is the proper construction of the contract between Shook 
and the engine company? Was the contract an actual 
sale and delivery of the engine, accompanied by the 
vendor's warranty that it would meet certain require
ments, or was the contract one of conditional sale, the 

sale to become effective only if, after trial of the engine, 
it. met the requirements of the vendor's warranty? We 

do not think this contract was one of an absolute sale 

and delivery of the engine, accompanied by the warranty
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of the vendor that the engine would come up to certain 
r-equirements, and that in case it failed to do so, the vendee 
might rescind the contract and return the engine or re
tain it and sue the vendor for damages. This engine was 
ordered by Shook for a specific purpose to perform a 
specific work, namely, the operation of mill machinery.  
If the engine, after being tried, met the requirements 
of the contract under which it was delivered to Shook, 
then it was a sale; if not, it was no sale. These condi
tions of the contract, that the engine should develop a 
certain horse-power and in so doing consume a certain 
amount of specified fuel, were of the essence of the con
tract; were conditions precedent to the completion of 
the sale; and if the engine, upon trial, did not meet the 
tconditions of the contract, Shook was under no obliga
tion to accept the engine. (Jones v. United States, 96 U. S.  
24; Pope v. Allis, 115 U. S. 363; Benjamin, Sales [2d ed.] 
sec. 565.) 

2. The second question presented by the record is the 
sufficiency of the evidence to sustain the jury's finding 
that Shook's retention of the engine for more than sixty 
days after he received it was with the consent of the 
engine company and for the purpose of continuing the 
trial of the engine, endeavoring to make it come up to 
the requirements of the contract between Shook and the 
engine ecmpany; and that Shook had not waived the 
performance of the conditions precedent in pursuance 
of which the engine was delivered to him. We think the 
evidence shows beyond all question that this engine 
never developed twenty-five actual nor thirty-six indi
cated horse-power, and that it consumed more than one 
gallon of gasoline in ten hours to each indicated horse
power developed; and that Shook never accepted this 
engine and thus consummated the sale; and that he re
fused to accept it because the engine did not come up to 
the requirements of the contract. We think, also, that 
the evidence sustains the jury's finding, that Shook's pos
session of this engine for more than sixty days after he
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received it was with the permission of the engine com

pany and with its knowledge; that the engine had not 

met the requirements of the contract, and that Shook 

had not accepted it. After Shook had retained the engine 

for more than sixty days, and after the engine company 

knew that he had refused to accept it because of its fail

ure to meet the requirements of the contract, the engine 

company sent an expert to Coleridge, who endeavored 
to make this engine do the work for which it was sold 

and which it was warranted to do. The evidence shows 

that he failed and that the engine failed at all times 

after that, although Shook seems to have been, in good 

faith and with the knowledge of the engine company, 
trying to make the engine meet the requirements of the 

contract. The finding of the jury that Shook, by retain

ing the engine more than sixty days, had not waived 

the conditions precedent and elected to accept the engine 

is sustained by the evidence. This case is distinguish

able from Molinc, Milburnd Stoddard Co. v. Percau, 52 Neb.  

577. In the Pereau case there was an absolute sale and 

delivery of the chattel accompanied by the vendor's war

ranty. In the case at bar the sale was to take effect

to be a sale-only if the engine on trial developed certain 

specified power and consumed only a certain amount 

of a specified fuel for each horse-power developed. These 

conditions precedent the engine did not meet; they were 

not waived by Shook and the sale never became absolute.  

The judgment of the district court is 
AFFIRMED.  

OMAHA & REPUBLICAN VALLEY RAILWAY COMPANY V.  

MAMILLA L. CROw, ADMINISTRATRIX.  

FILED APRIL 21, 1898. No. 9365.  

1. Death by Wrongful Act: PETITION. A petition under Lord Camp
bell's Act, which alleges that the deceased left a widow and next 

of kin, descrilbing them, on whom the law confers the right to be

VOL. 541 JANUARY TERM, 1898. 747
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supported by the person killed, sufficiently avers pecuniary loss, 
and in that respect states a cause of action.  

2. Railroad Companies: LTABILITY FOR NEGLIGENCE OF CONNECTING 
CARRIER. A railroad company which issues a through ticket, 
and so contracts to carry a passenger beyond its own terminus, 
constitutes the connecting carrier its agent for the purpose of 
performing the contract, and is liable for the negligence of such 
connecting carrier.  

3. - : DUTY TO SHIPPER WITH PASS: NEGLIGENCE. A shipper of 
live stock, who receives from the railroad company undertaking 
the transportation of such stock a free pass, to enable him to care 
for his stock in transit, assumes such risks and inconveniences as 
necessarily attend upon caring for such stock, and, modified ac
cordingly, the liability of the railroad company to such shipper 
for personal injuries by him sustained by reason of the negligence 
of its employds is thalt of a common carrier for hire.  

4. - : : . Such a shipper does not assume the risk of 
negligence by the carrier, but only such dangers as result from his 
peculiar duties while the railroad is being carefully operated.  

5. - : : : FELLOW-SERVANTS. By accepting such a 
pass the shipper does not become the servant of the railroad com
pany, and is not within the fellow-servant rule.  

6. Negligence: PLEADING AND PROOF. A general averment of negli
gence is sufficient unless attacked by motion, and an issue framed 
by a traverse of such averment may be proved by evidence of any 
act within the general averment.  

7. Verdict for Plaintiff in Action for Death by Wrongful Act: IN
STRUCTIONS. Evidence held sufficient to sustain the verdict, and 
instructions found to have been correctly given and refused.  

8. Special Findings: DISCRETION OF COURT. The submitting to the 
jury of special interrogatories is a matter resting in the discre
tion of the trial court.  

ERROR from the district court of Valley county. Tried 
below before KENDALL, J. Affirmed.  

W. R. Kelly and E. P. Smith, for plaintiff in error.  

Reese & Gilkeson and Charles A. Munn, contra.  

IRVINE, C.  
This was an action by Marilla L. Crow, administratrix 

of the estate of Jonathan S. Crow, deceased, against the



Omaha & R. V. R. Co. v. Crow.  

Omaha & Republican Valley Railway Company, to re

cover damages arising from the death of plaintiff's in

testate alleged to have been caused by the negligence 

of the defendant. From an adverse judgment the defend

ant once before prosecuted error proceedings to this 

court, and the judgment was reversed for error in the 

instructions. (Omaha & R. V. R. Co. v. Crow, 47 Neb. 84.) 

Another trial resulted in another verdict for the plain

tiff, and from a judgment thereon the defendant again 

prosecutes error. In the former opinion will be found 

a statement of facts, substantially in accordance with 

the facts elicited on the last trial. This time, however, 
the defendant introduced evidence in some respects con

tradicting or modifying the effect of plaintiffs evidence.  

Thus the evidence now makes it quite certain that a 

headlight was burning at the rear of the locomotive 

which ran over Crow, but the fact remains that the light 

therefrom emitted does not seem to have been sufficient 

to attract the attention of any of the witnesses. More

over, the admissions of facts with reference to the ca

pacity of the plaintiff and the measure of damages were 

not made at the last trial, and these were issues con

tested by proof and submitted to the jury. There are 111 

assignments of error, most of which are separately dis

cussed in the very voluminous briefs. In several in

stances a group of these assignments really presents a 

single question of law. In a few instances the assignment 

receives no support from the record; in others the ques

tion presented is a subordinate question of fact, of no 

general interest or importance, or the ruling complained 

of, if erroneous, was clearly not prejudicial. In order 

to avoid an unjustifiable expansion of the opinion it is 

necessary to pass over many of these assignments with

out special reference thereto. They have all, neverthe

less, been considered.  
At the beginning of the trial the defendant objected 

to the introduction of any evidence, on the ground that 

the petition did not state a cause'of action. The o-er-
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ruling of this objection is assigned as error. The specific 
objection made to the petition is that it does not show 
that the next of kin sustained any pecuniary injury from 
Crow's death. The petition alleges that Crow left a 
widow and several children, naming them and stating 
their ages. Six of them are minors. Since the filing of 
the briefs in this case the court has had occasion to in
vestigate the question thus presented and to review the 
former decisions on the subject; and it has been held 
that when the petition discloses that the deceased left 
a widow, or next of kin, as minor children, in whose 
favor the law devolved upon him a legal obligation for 
their support, such facts are sufficient to raise a pre
sumption of pecuniary loss because of his death, and it 
is not, in such case, necessary to plead any facts showing 
special damage. (City of Friend v. Burleigh, 53 Neb. 674.) 
It is true that it is not alleged in this petition, as it was 
in the case cited, that the deceased was of ability to per
form that duty, but it will be presumed that a man will 
to the extent of his ability perform a duty of that char
acter; it will be presumed that he has some ability to 
work; and the extent to which he does or can perform 
the duty is not a matter going to the sufficiency of the 
petition but to the proof of damages.  

For several reasons it is urged that the evidence does 
not sustain the verdict, and the arguments under this 
head are of such a character that their discussion dis
poses of most of the assignments of error relating to the 
instructions and to rulings on the admission of evidence.  
We shall, therefore, ask counsel to accept what is said 
under this head, so far as applicable, as deciding these 
more special assignments, without always referring to 
them specifically.  

It is said that the evidence conclusively shows that 
the injury occurred on the line of a connecting carrier, 
after the deceased had reached the terminus of defend
ant's road, and if it was caused by the negligence of any 
cre. it was that of the servants of the connecting car-
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rier. The evidence discloses on this subject that the 
defendant company was operating a line of railroad from 
Ord, where the deceased began his journey, to Grand 
Island, where it connected with the lines of the Union 
Pacific Railway Company. The two roads were owned 
by different companies, and, according to witnesses for 
the defendant, they were operated separately, with no 
relationship closer than an arrangement for the inter
change of business. The ticket issued to Crow was 
headed "Union Pacific System and branches" and in no 
other way indicated by what corporation it was issued.  
The same was true of the written contract for the trans
portation of the live stock which Crow was accompany
ing. The ticket was for a continuous passage from Ord 
to South Omaha, and the contract was for the transpor
tation of the stock to South Omaha. In no way was the 
contract restricted to the transportation of either pas
senger or cattle to the end of defendant's line. It was 
a through contract. Under the facts the case was essen
tially like that of Gholletic v. Omaha & R. V. R. Co., 26 Neb.  
169, and Omaha & R. V. R. Co. v. Chollette, 41 Neb. 578, 
holding the initial carrier liable for the negligence of a 
connecting carrier through whose agency the contract 
for through transportation is being performed. In Fre
mont, E. & -Af. V. R. Co. v. Waters, 50 Neb. 592, cited by 
the defendant, the carrier had carefully restricted itself 
to agreeing to carry the goods to the end of its own line 
and there deliver to a connecting carrier named in the 
contract. There was no contract to carry the goods to 
their destination and no through consignment. That 
case is, therefore, in no sense applicable. The instruc
tion on this point, bitterly assailed in the brief, is in ac
cordance with the law as just stated, but includes the 
additional statement to the jury that if the deceased 
procured the ticket at the station of the defendant com
pany, and if the contract was for carriage over the de
fendant's road and connecting lines, then the contract 
would be as binding on the defendant as if made in its
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name. As the ticket was not issued in the name of the 
defendant company, andeespecially as there was evidence 
to show that "Union Pacific System" was merely a sort 
of trade mark, to indicate a congeries 'of roads having 
joint traffic arrangements, this part of the instruction 
was eminently proper.  

It is next argued that there was no evidence of neg
ligence on the part either of the defendant or the con
necting carrier, and that the evidence of contributory 
negligence was conclusive. This presents also a question 
argued more specifically with reference to certain in
structions-that is, the measure of the defendant's duty.  
On the former hearing it was held that one who is being 
transported over a line of railroad on what has been 
called a "shipper's ticket" is not a passenger in such 
sense as to render applicable to him all the rules govern
ing the transportation of passengers on passenger trains.  
Such a person is charged with the care of his live stock 
while in transit. He must ride on the train with the 
animals. He must care for them en route, and in vari
ous ways subject himself to perils not incident to ordi
nary travel. To the extent that such requirements 
interfere with the operation of ordinary rules of liability, 
the duty of the carrier is accordingly modified, and no 
further. (Onaha c R. V. R. Co. v. Croio, 47 Neb. 84; MIissouri 
P. R. Co. v. Tietken, 49 Neb. 130.) The statute fixing the 
liability of carriers to ordinary passengers is, from the 
nature of the case, not applicable; but, subject to the 
different conditions reasonably arising from the special 
arrangements and duties created by such a contract, the 
common law as to carriers of passengers applies. The 
carrier, -subject to such modifications, is still bound to 
the exercise of the highest degree of care of which human 
foresight is capable; and contributory negligence is a 
defense. The difference between such a case and the 
ordinary one of a passenger affects also the latter ques
tion. The duties imposed on the passenger, of riding on 
a freight train and caring for his stock, excuse conduct
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which would be grossly negligent on the part of a pas
senger on a passenger train. The evidence tends to show 
that no arrangements were made by the railroad com
pany for notifying shippers when the trains were about 
to start. It was necessary, therefore, for the shippers to 
remain close to the trains while they were at rest; and 
this train was standing in a large railroad yard with 
many tracks therein, lying close together. The deceased, 
with three other shippers, was standing beside the rear 
car of their train, where the caboose was about to be 
attached, and which caboose they expected to board as 
soon as it should be attached. No other place was pro
vided for them, and no other place was available with
out their incurring the danger of having the train leave 
before they could board it. The employds in the yard 
knew that such was the condition of affairs when 
stock trains were being made up, and they knew this par
ticular train was being made up. The engineer testi
fied that there were from four to fifteen stockmen along.  
side the trains every night. The yardmaster was aboard 
the switch engine which ran over Crow and actually 
saw these four men standing beside the track before the 
accident happened. The tracks were only eight feet 
apart. The stock cars extended at least twenty inches 
beyond the rail, and the foot-board on the tender which 
struck Crow extended still farther. This left very little 
space where men could stand with safety. The night 
was wet and dark. The engine, after pushing a way ear 
upon a side-track east of where the men were standing, 
ran toward the west azd a short distance beyond them.  
It then stopped and immediately backed to the eastward 
again, neither sounding the whistle nor ringing the bell 
before or while so doing. Negligence was pleaded gen
erally, and that is sufficient unless the petition be at
tacked on that ground by motion. (Omaha & R. V. R.  
Co. v. Wright, 49 Neb. 456.) Therefore, instead of plain
tiff's not being permitted to prove any negligence, as 
defendant argues, she was, on the contrary, entitled to 

52
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prove every act of negligence which would fall within 
the general averment. We think that in the manner of 
handling these trains and compelling the shippers to 
stand in the open yards, and in the backing of the engine 
without any warning, with knowledge that shippers 
customarily stood at that point, and with actual knowl
edge by the man in charge of the movements that these 
men were there, there is found ample to sustain the 
finding. It is said that there was no street crossing 
near and that there was, therefore, no duty imposed 
upon the railroad of ringing a bell or sounding a whistle; 
but the statute on that subject is not the only law. The 
bell and whistle are not designed solely for use at 
road crossings. It was a question of fact whether one 
or both of them should have been used as a warning 
under the circumstances of this case. It is also said that 
the engineer in quickly reversing his engine could not 
sound the whistle, and that the fireman was engaged 
in shoveling coal and could not ring the bell. But if 
such a signal was demanded by prudence, time should 
have been taken to give the signal. Again it is said 
that it is not customary to give a signal under such cir
cumstances; but a custom to be negligent is no defense.  
An effort was made to show whether or not the engineer 
knew of an ordinance of the city of Grand Island for
bidding the sounding of whistles in the railroad yards.  
Error is assigned on the exclusion of that evidence, but 
no offer of proof was made, and in any event the en
(ineer's knowledge of such an ordinance would be 
immaterial. No effort was made to prove such an ordi
nance, and if one existed and was valid, it would not 
excuse the failure to give some other warning, as by 
ringing the bell. It is also argued that the proof shows 
that an engine in stopping and in starting, as did this 
one, makes several varieties of noise of its own accord 
and that such noise was a suflicient warning. But it 
must be remembered that there is no question here of 
ignorance by the deceased of the presence of the engine.
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He knew it had just passed him. What it seems 

that he did not know was that immediately thereafter 

it had been reversed and was again approaching. It 

is not shown that he was sufficiently familiar with loco

motives to learn that fact from the noises it emitted.  

No such technical knowledge can be presumed.  

What has been said in a manner answers the. argu

ments as to the conclusive character of the evidence of 

contributory negligence. Crow was where he had a 

right to be and where duty compelled him to be. The 

night was dark, and the headlight on the tender at

tracted the attention of no living witness. It evidently 

did not attract his. The space was narrow. He did not 

step upon the track, but only so near it that he was 

struck by the projecting foot-board. He had no warn

ing of the engine's approach. It was for the jury to say 

whether or not his conduct was negligent. A finding 

either way might be sustained.  
The defendant contends that the danger Crow in

curred was a risk assumed by the special circumstances 

of his journey. But that risk extended only to those 

dangers incident to the requirements of his duties while 

being transported in such a manner, and while the rail

road was being operated with due care. He did not 

assume the dangers arising from the negligence of de

fendant's employ6s. The argument on this point, that 

by the requirement that he should care for his own stock 

in transit he became a quasi-servant of the defendant 

and subject to the fellow-servant rule, is obviously un

sound. The special contract, by its terms, exempted the 

railroad from liability for the negligence of its servants.  

It was held on the former hearing that the contract was, 

in that respect, contrary to public policy, and we are en

tirely satisfied with that conclusion.  

Complaint is made of some of the instructions as to 

negligence and contributory negligence on the ground 

that they group certain facts and omit others essential 

to a proper consideration of the issues. This method
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of charging the jury has been frequently criticised, and 
in the former opinion herein it was said that the utmost 
to be permitted in that line is to state what facts may 
be considered in determining the issue. Even then there 
is danger of omitting some essential consideration.  
Here, however, the danger was avoided by adding to 
the specified facts that all other facts in evidence throw
ing light on the issue should be regarded. There was 
nothing in the instructions on this point that can be 
deemed prejudicial to the defendant.  

It was charged that the deceased was bound to the 
exercise of ordinary care, and that was defined as such 
care as "an ordinarily prudent and cautious person 
would have exercised under like circumstances." Coin
,plaint is made of this because of the use of an adverb 
instead of an adjective. It is said that the rule should 
have been stated with reference to the conduct of a 
"person of ordinary prudence;" that an "ordinarily pru
dent" man may at times be very negligent, and that the 
jury might have thought that this was such an occasion.  
We hardly think that the jury was composed of such 
purists. To the "ordinary mind," acting "ordinarily," 
the two phrases convey the same meaning.  

The court refused to give forty instructions asked by 
the defendant. These stated many correct principles of 
law, but these were given in substance by the court of its 
own motion. They also stated other rules inconsistent 
with the doctrines we have just announced in dealing 
with the evidence. These were properly refused for 
that reason. Some stating correct principles were 
properly refused because of their exceedingly argumen
tative character, and their infringing upon the jury's 
right to determine the facts.  

The defendant requested the court to submit to the 
jury fifty-five special interrogatories. It has often been 
held that the submitting of such interrogatories for a 
special verdict is in the discretion of the trial court.  
There was certainly no abuse of discretion in refusing 
this request.
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For reasons stated at the commencement it is not 

practicable to discuss every assignment of error. The 

foregoing covers the more salient points of the argu

ment. We find no prejudicial error in the record.  

AFFIRMED.  

HARRISON, C. J., not sitting.  

AUGUST SUCKSTORF ET AL. V. WILLIAM H. BUTTERFIELD.  

FILED APRIL 21, 1898. No. 8003.  

1. Replevin: PLEADING AND PROOF. A plaintiff in replevin who pleads 
only a special ownership must prove such title as he pleads it, 
and cannot recover on proof of general ownership.  

2. -: -. Therefore, where plaintiff asserts only such special 

ownership, the defendant may, to defeat the action, show that 

plaintiff's title is of a different character.  

ERROR from the district court of Pierce county. Tried 

below before ROBINSON, J. Reversed.  

Brome, Burnett & Jones and Douglas Cones, for plaintiffs 

in error.  

Powers & Hays and W. W. Quivy, contra.  

IRVINE, C.  

Butterfield, in October, 1891, sold 160 steers to one 

Perry, who gave his note for the purchase money, se

curing the same by chattel mortgage on the cattle. The 

cattle were bought in Knox county and were by Perry 

taken to Pierce county, where he contracted with one 

Tatgo to feed them during the winter. In the following 

spring T'atgo undertook to sell them in satisfaction of 

his lien as an agister. They were bought at the sale 

by one Dixon, and were then driven to the town of Pierce 

and a portion of them were placed in the pasture of
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Suckstorf and Cones, in charge of the defendant Reimers.  
Butterfield had in the meantime appeared on the scene, 
and was asserting his right under the mortgage. Nego
tiations then took place which resulted in Butterfield's 
paying $750, Tatgo making some settlement with the 

purchaser, and agreeing to surrender the cattle to But
terfield. Accordingly an attempt was made to "cut out" 
from the herd of defendants the Tatgo cattle, and a 
number corresponding to the number placed there were 

delivered to Butterfield. Later Butterfield claimed that 

nineteen of his cattle remained in the defendant's pos

session, and brought this action in replevin to recover 

them. At the close of the evidence the court granted 
a peremptory instruction to find for ihe plaintiff. Dur

ing the trial the defendants offered in evidence an affi
davit and notice of sale, for the purpose of proving 
Tatgo's proceedings in enforcing his agister's lien.  

There was also offered a bill of sale purporting to con

vey the cattle from Dixon, the purchaser at the sale 
under the agister's lien, to Butterfield, together with 

proof that he had requested it to be executed and that 
it had been sent to. him by mail. All this evidence was 

excluded. We think it should have been admitted. The 

petition asserted a special ownership in Butterfield by 
virtue of his chattel mortgage, and pleaded no other 
title. The evidence excluded tended to prove a sale 
under the agister's lien, which would have passed the 
mortgagor's interest at least, conceding that there was 

no evidence which tended to show that the interest of 
the mortgagee was subject to the lien of the agister. The 

further evidence offered tended to show that the mort
gagee had purchased such interest as did pass under 

the sale, and that the title thus vested in him, he be
coming the absolute owner, and ceasing to be merely 
the holder of a lien, the capacity in which he sought to 
recover. It has often been held that proof of a special 
interest under a chattel mortgage will not sustain a 
petition alleging a general ownership. (Musser v. King,
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40 Neb. 892; Randall v. Persons, 42 Neb. 607; Strale v.  

First Nat. Bank, 47 Neb. 319; Robinson v. Kilpatrick-Koch 

Dry Goods Co., 50 Neb. 795.) In Randall v. Persons, supra, 

it was said: "A litigant cannot plead one thing and 

prove another. He cannot plead that he is the absolute 

owner of property, and satisfy such plea by proof that 

he simply has a lien upon it; nor can he plead that he is 

entitled to the possession of property by virtue of a lien 

upon it, and satisfy such plea by proving that he is the 

absolute owner of the property." (See, too, H-ayes v.  

Slobodny, 54 Neb. 511.) These cases are, it will be ob

:served, based on the rule that the allcyata ct probata must 

correspond, and the statute requiring plaintiff to plead 

whether he is the general or a special owner, and if the 

latter, then the nature of his ownership, he must prove 

his case as he pleads it and not otherwise. The evidence 

offered was material as tending to show that plaintiff's 

title was not special, under the mortgage, as he had 

pleaded it, but that it was general, by virtue of a pur

chase from Dixon, who had acquired the interest of the 

mortgagor. The plaintiff answers this argument by say

ing *that it would be hard to convince the non-profes

sional mind that it states a correct principle of law. It 

is not necessary to convince the non-professional mind.  

The professional mind is driven to that conclusion. The 

point is somewhat technical, but it is only by adhering 

to technicalities, in the true sense of the word,-that is, 

those things peculiar to the science or profession,-that 

any stable principles of law can be maintained. Usually 

it will be found that such rules have a sound and just 

reason for their existence, and that justice and equity 

are in the end better administered by observing them, 

than by departing from them to meet the exigencies of 

the supposed equities of a particular case.  

REVERSED AND REMANDED.
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EDWARD T. STAPLES ET AL. V. ARLINGTON STATE BANK.  

FILED APRIL 21, 1898. No. 8035.  

Continuance: EXCEPTION TO RULING: REVIEW. To review an order denying a Continuance it is necessary to take an exception to the ruling in the trial court.  

ERioR from the district court of Washington countyTried below before KEYSOR, J. Affirved.  

Davis & Howell, for plaintiffs in error.  

TV. S. Cook and Frick & Dolezal, contra.  

IRVINE, C.  
The plaintiffs in error complain in their briefs of only one ruling of the district court-the overruling of an application for a continuance. No exception was taken to the order complained of and it cannot, therefore, be reviewed. (Coad v. Home Cattle Co., 32 Neb. 761.) 

AFIRMD.  

ITENRY KELSEY ET AL. V. AUGUST KLABUNDE.' 

FILED APRIL 21, 1898. No. 8043.  

1. Judicial Officers: LIABILITY. A judicial officer acting within his jurisdiction and in a judicial capacity is not liable for such, acts.  2. False Imprisonment: MINISTERIAL OFFICERS. A ministerial office is not liable in an action for false imprisonment for the arrest of a person under a warrant regular on its face and issued by proper authority, where there is no abuse thereof in the manner of its execution.  

3. Justice of the Peace: ARREST OF GARNISITEE: WARRANT. A Justice.  of the peace has jurisdiction to issue a warrant for the arrest of a garnishee who, having been summoned, refuses to appear and answer. The failure to tender the garnishee his fee, if such failure excuses his failure to appear, is merely a defense to the contempt Proceedings and does not render -the issuing of the warrant void, or the justice civilly liable for having issued it.



JANUARY TERM, 1898.
Kelsey v. Klabunde.  

ERROR from the district court for Douglas county.  
Tried below before BLAIR, J. Reversed.  

John T. Gathers and J. 0. Detweiler, for plaintiffs in 
error.  

J. J. O'Connor, contra.  

IRVINE, C.  
This was an action for false imprisonment against 

Henry Kelsey, a justice of the peace, William Poppen
hagen, a constable, and the sureties on their respective 
bonds, by August Klabunde. The plaintiff had judgment 
by virtue of a peremptory instruction to the jury.  

One Tittenbach recovered judgment against Bernhard 
Klabunde and Ernst Klabunde before Justice Kelsey.  
It is suggested that it is not shown that the justice had 
jurisdiction of the case, but the transcript in evidence 
discloses that there was personal service of summons 
on both defendants. An execution on this judgment 
having been returned unsatisfied, an affidavit for a writ 
of garnishment was filed and a summons in garnishment 
issued against August Klabunde, the plaintiff herein. It 
is not suggested that there was any defect in the pro
cedure to this point. The writ was served, but no fee 
was tendered the garnishee. The evidence is conflicting 
as to whether a fee was demanded. The writ was regu
larly returned, but the garnishee failed to appear. The 
justice issued an attachment and delivered it to Poppen
hagen, who arrested plaintiff and brought him before 
the justice. The justice adjudged him to be in contempt 
for his refusal to appear and answer, and imposed a fine 
of $45 and directed that he be imprisoned until the fine 
should be paid. He was accordingly committed to jail 
and there confined until released on habeas corpus the 
following day.  

The district judge evidently took the view that be
cause no fee had been tendered the garnishee, he was
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not compelled to appear, and that it followed therefrom 
that the subsequent acts of the justice were coram non 

judice. Accordingly this instruction was given: "The 
court instructs the jury as a matter of law that upon 
the facts in this case the plaintiff was not required to 
appear before the defendant Kelsey, his fees not having 
been tendered him, and the justice had no jurisdiction, 
in the absence of proof that his fees had been tendered 
him, to issue a capias or attachment for the arrest and 
detention of the plaintiff, and the arrest and detention 
of the plaintiff were unlawful and wrongful, and the 
plaintiff is entitled to recover of the defendants in 
this action such sum as the jury shall find from the 
evidence will compensate him for such unlawful arrest 
and detention (limited to compensation for the disgrace 
and injury to his reputation which followed) until he 
was released by habeas corpus proceedings, not to ex
ceed, however, the sum of $500." This instruction was 
erroneous, if for no other reason, because it permitted 
a recovery for the arrest and detention prior to the order 
of commitment. By section 938 of the Code of Oivil 
Procedure. a justice of the peace, if the garnishee fail 
to appear and answer, may proceed against him by at
tachment, as for a contempt. By section 1097 a warrant 
of arrest may be issued by a justice against one charged 
with contempt, on which the person so charged shall 
be brought before the justice for a hearing. The justice, 
therefore, in issuing the warrant was acting within his 
jurisdiction. If the plaintiff was excused from appearing 
because his fees were not tendered him, that was a de
fense to the charge of contempt. It was not a matter 
on which the jurisdiction of the justice to inquire into 
the contempt depended, and which he must decide at 
his peril in advance of the proceedings. A fortiori, the 
constable was protected in obeying this writ, which was 
certainly fair on its face. It is conceded that a judicial 
officer is not civilly liable for judicial acts when pro
ceeding within his jurisdiction. and a constable is not
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liable for executing a writ fair on its face unless he exe

cutes it in an unlawful manner. In this aspect the case 

is governed by Atcood '. Atwvater, 43 Neb. 147. The arrest 

and detention prior to the commitment were not of such 

a character as to permit a recovery, and the judgment 

must be reversed because damages therefor were per

mitted.  

The question most discussed is whether the justice 

was liable for the subsequent imprisonment, it being 

conceded that the fine, for the non-payment of which 

plaintiff was imprisoned, was in excess of that which 

the justice might lawfully impose. The liability of the 

constable for executing the mittimus would depend upon 

whether or not the sentence was absolutely void. The 

liability of the justice would not be concluded by an 

affirmance of that proposition, but there would then be 

suggested the further question, not free from difficulty, 

whether an act of a judicial character in excess of the 

powers conferred by law creates the same liability as 

an act wholly without jurisdiction. As the defendants 

joined in their answer and in all subsequent steps, in

cluding the petition in error, we cannot consider the 

question as to their several liabilities, and no opinion 

is, therefore, expressed thereon.  

REVERSED AND REMANDED.  

.D. B. ARMAGOST, SHERIFF, V. SAMUEL W. RISING.  

FILED MAY 4, 1898. No. 7916.  

1. Fraudulent Conveyances: EVIDENCE. In the trial of an action In 
which the bona fides of a transfer of property is assailed by the 

creditors of the transferor, his statements in relation to the trans

action made subsequent to It may be received in evidence on the 

Issue of his intent which accompamled and moved the transfer, 

also to show the significance or reason of his retention of pos

session of the property after the conveyance.
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2. CROss-EXAMINATION. In the cross-examination of 
witnesses who were parties to an alleged fraudulent transfer of 
property, during a trial in which the character of such transaction 
is of the issues, a great latitude will generally be allowed. (All
schuler c. Coburn, 38 Neb. 881.) 

8 - : - - Limitations of a cross-examination of the 
nature of the one above indicated, if calculated to prejudice the 
rights of the party complainant, may furnish grounds for the re
versal of an adverse judgment unless it appears that no prejudice 
resulted therefrom.  

4. Replevin: DAMAGES: PLEADING. For the plaintiff to recover special 
damages in an action of replevin there must be special pleas 
thereof.  

ERROR from the district court of Butler county. Tried 
below before WHEELER, J. Reversed.  

Steele Bros., W. S. McCoy, L. S. Hastings, and T. W.  
Day, for plaintiff in error.  

Arthur J. Evans and Sheesley d Aldrich, contra.  

HARRISON, C. J.  

It appears herein that D. W. Rising, on a date during 
the month of December, 1888, purchased a stock of gen
eral merchandise and business of location in Rising City, 
this state. Subsequent to the purchase-probably 
within or near thirty days thereafter-his father, S. W.  
Rising, defendant in error, became at least a nominal 
partner in the business venture and so continued, as the 
business ran its course, until on or about January 10, 
1893, when, it is asserted, S. W. Rising severed his con
nection with the business and D. W. Rising became 
again the sole proprietor thereof. On July 27, 1893, the 
stock of merchandise and the accounts of various parties 
due D. W. Rising for purchases of goods were by bill of 
sale conveyed to S. W. Rising; the consideration, it is 
asserted, was composed of sums then each existent as an 
indebtedness of.D. W. Rising to his father. D. W. Ris
ing, his wife, and son remained in the store and -con
ducted the business after the transfer as they had prior
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thereto. It was of the evidence that they so remained 
pursuant to an employment by the father. Within a 
few days subsequent to the execution and delivery of the 
bill of sale, possession of the stock of goods was taken 
by the officers of the law by virtue of levies of execution 
and writs of attachment issued at the instance of various 
creditors of D. W. Rising, of whom there seems to have 
been quite a number. On November 27, 1893, this, an 
action of replevin, was instituted in the district court 
of Butler county for S. W. Rising, and in which he as
serted ownership and right to possession of the stock of 
goods and obtained possession thereof under the writ.  
In a trial of the issues he was successful, and for the 
officer error proceedings have been prosecuted to this 
court.  

The first assignment of error to which our attention 
is directed in the argument is in relation to the actions 
of the trial court, by which there were sustained objec
tions to designated questions put to D. W. Rising during 
his cross-examination. A consideration of the matters 
presented by this assignment convinces us that the in
terrogatories were open to the objections interposed, and 
the trial court's actions in regard thereto entirely proper.  
In accordance with such conclusion the assignment must 
be overruled.  

The second branch of the argument in the brief of 
counsel for plaintiff in error is also of complaint that 
objections were sustained to certain interrogatories pro
pounded to D. W. Rising during his cross-examination.  
What occurred during the portions of the trial to which 
direct reference is here involved, the pertinency of the 
objections, and the force of the argument will, to some, 
at least, if not to a very considerable, extent, be gathered 
from a perusal of the following excerpts from the bill 
of exceptions: 

"Q. I will ask you, Mr. Rising, if, on the 6th day of 
August, 1893, you did not have a conversation with T.  
W. Day on the porch of the hotel at Risin. Nebraska,

VOL. 541 JANUARY TERM, 1898. 765



Armagost v. Rising.  

nobody being present except you and Day, in which con
versation you asked Day if he thought the bill of sale 
you had given to your father would stick, and also 
whether Day thought, or asked Day whether he thought, 
it would have been better for you if you had not filed 
the bill of sale, but let your father take the stock of 
goods on the chattel mortgage, and didn't you further 
state in that conversation, or rather ask said Day, if he 
thought the bill of sale would stick if you really owed 
your father the amount stated in the bill of sale, and that 
you gave the bill of sale to protect yourself and your 
father? Didn't you so state at the time and place above 
mentioned? 

"Objected to; immaterial, irrelevant and not proper 
cross-examination. Sustained. Defendant excepts." 

"1160 Q. I will ask if, on or about the 9th day of Octo
ber, at Jacob Way's father's, and not anybody there 
except you and Yordee, if you did not have a conversa
tion with John C. Yordee in which you demanded pay
ment of an account for $18.60, which Yordee owed for 
goods sold by you to him, before you sold out to your 
father, and if at that time and place you did not tell 
Yordee that you had to have the money due you, as you 
needed the money, and that if he could not pay the 
nioney, then that you should get his promissory note due 
one day after date, you saying to him that your attorney 
had advised you to take notes from all persons owing 
you and who could not pay the money, and to make the 
notes payable one day after date, so as to balance 
the books, and then if your creditors should demand the 
books you could give them up and the books would be 
balanced, and you would have the notes, and would 
be that much ahead any way? Did you or did you not 
make any statement like that in substance to Yordee at 
such time and place? 

"Objected to; incompetent, immaterial, not proper 
cross-examination, and not within the issues. Sus
tained. Defendant excepts."
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We will state here that immediately after possession 

of the property was obtained by S. W. Rising by virtue 

of the writ, seizure thereof, and execution and delivery 

to the officer of the undertaking in replevin herein, D. W.  

Rising, his wife, and son went into the store and took pos

session of the stock of goods, etc., and managed and con

ducted the business. This, it was testified by them and 

S. W. Rising, was for him and as his employds. The trans

fer from D. W. Rising, the son, to S. W. Rising, the 

father, was attacked by the creditors through and in the 

defense inferposed for tlhe plaintiff in error, the sheriff, 

who may be styled as their representative herein, as 

fraudulent and void as to creditors of D. W. Rising, as 

the main or dominant element or act of a combination 

or concerted arrangement be'tween the father and son 

with intent to hinder, delay, and defraud the creditors 

of their just dues and demands. "A wide latitude will 

be generally allowed in the cross-examination of wit

nesses where the issue is fraud, especially of witnesses 

who are parties to the alleged fraudulent transaction." 

(A litschiler v. Coburn, 38 Neb. 881.) "It is customary to 

allow great latitude in the cross-examination of wit

nesses who are charged with being parties to a fraudu

lent transaction which is the subject of investigation, 
since it is manifest that such witnesses are interested 

in concealing every fact which will tend to expose the 

fraudulent character of their dealings." (8 Ency. Pl. & 

Pr. 111.) 
The testimony sought to be elicited was material and 

relevant, since it would have borne directly on the issue 

of fraud in the transfer of the property, at least to the 

extent any interest of the witness D. W. Rising was 

elemental thereof. It was also applicable to the sub

ject of the character and significance of the possession 

of the goods by the witness D. W. Rising at all times 

after the transfer, except when they were in the custody 

of the law or its officer. That in a litigation of issues of 

the nature involved in the present suit and with similar
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attendant concurrent facts and circumstances such tes
timony has been adjudged competent, material, and rele
vant, see Sloan v. Coburn, 26 Neb. 607; McDonald v.  
Bownw,,, 40 Neb. 269; MArch v. Swcenson, 42 N. W. Rep.  
[Minn.] 290; White v. Woodruff, 25 Neb. 797; Hambur 
c. Wood, IS S. W. Rep. [Tex.] 623; Benjamin v. fcElwainL'
Richards Co., 37 N. E. Rep. [Ind.] 3624 Wait, Fraudulent 
Conveyances 279. The questions were proper in cross
examination of one of the parties to the transfer which 
was attacked as fraudulent. (Altschuler v. Coburn, 38 
Neb. 881.) As the questions were of matters of testi
mony competent, material, and relevant under and to 
the issues on trial, they were proper in laying the founda
tion for impeachment of the witness, if for no other pur
pose. It is true, as is stated in the objection to inter
rogatory No. 1160, that the matter of the book accounts 
or thir transfer, was not within or of the issues herein 
or not directly so, but their transfer was effected or 
evidenced by the bill of sale or the same instrument 
as the stock of goods, and, under the same facts and cir
cumstances and statements relative to their sale, bore 
directly on the question of the intent in the transfer 
considered as a whole or relative to any portion or item 
thereof; hence such statements were competent, ma
terial, and relevant to the issues. After a careful review 
of the entire record, we cannot say that the limitations 
of the cross-examination were not prejudicial to the 
rights of the plaintiff in error and to an extent or degree 
which calls for a reversal of the judgment.  

The allegation in the petition herein in relation to 
damages was the general one of detention of the property 
to the plaintiff's damage. There was no plea of special 
damages. Testimony was received of, and the court 
charged the jury that they might consider and allow, if 
proven, damages for injury to the goods while in the 
possession and care of the officer under the levies of the 
writs of attachment, also damages caused by the inter
ruption of the plaintiff's business. These were special
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damages and not recoverable unless specially pleaded; 
hence it was error to allow their consideration (Whitney 
v. Levon, 34 Neb. 443), but it would probably but call for 
an order for the remittitur of such sum as may have been 
accorded to the defendant in error by the jury, for either 
or both. Such order is not necessary, as the judgment 
must for other sufficient reasons be reversed.  

We do not deem it essential at this time to notice the 
other assignments of error, and certainly deem it best not 
to discuss or comment upon the question of the sufficiency 
of the evidence to sustain the verdict, since the cause 
must be remanded for another trial.  

REVERSED AND REMANDED.  

GEORGE W. SIMS V. JAMES B. JONES.  

FILED MAY 4, 1898. No. 8081.  

1. Growing Crops: LEVY OF EXECUTION. In this state growing crops 

are personal property and subject to levy and sale to satisfy the 
indebtedness of the owner.  

2. - : - : LANDLORD AND TENANT. Where land is leased and 

rent reserved In kind or share of the crops to be raised, the land

lord and tenant are tenants or owners in common of the growing 
crops on such land during the life of the lease, and the interest of 
either party is a leviable one.  

ERROR from the district court of Custer county. Tried 
below before SINCLAIR, J. Reversed.  

John S. Kirkpatrick and L. E. Kirkpatrick, for plaintiff 
in error.  

Sullivan & Grutterson, contra.  

HARRISON, C. J.  

The plaintiff herein alleged for cause of action that 

in a suit instituted in the county court of Custer county 
53
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against his debtor, Thompson Sims, the plaintiff pro
cured to be issued a writ of attachment, which was de
livered to the defendant in this cause, the sheriff of 
Custer county, who levied the writ on certain property 
of the said debtor of plaintiff of sufficient value to satisfy 
the claim of plaintiff as stated in the writ, and that 
through the subsequent abandonment of the levy by the 
officer the plaintiff was damaged in the amount sought 
to be recovered in the attachment suit. It appeared that 
the defendant in the last mentioned case was the owner 
of land in Custer county, which had been leased, the 
owner to -receive as rent the one-third of the crops raised 
during the year, and that on about twenty-five acres of 
the land oats were sown and on ninety acres corn was 
planted and grown. The levy of the writ of attachm.lnt 
was alleged to have been on any interest the landlord 
possessed at the time in the crops. The oat crop had been.  
cut and almost, if not all, stacked, but none threshed.  
The corn was standing in the field ungathered, whether 
matured or not does not appear, but the time of the levy 
would raise the presumption that the corn had not then 
ripened. The one-third of the oats were to be delivered to 
the owner of the land after threshing, and the one-third 
of the corn in the crib. In the district court a jury was 
waived, and of the issues there was a trial to the court, 
which resulted in a determination that the defendant 
in the attachment suit had no attachable interest in the 
crops at the time the levy was made, and judgment was 
rendered in favor of defendant in the case at bar.  

Many cases hold that under such a contract as we 
have herein before outlined the tenant is the owner of the 
crops until the division is made, and the owner of the land 
acquires and has no interest therein until his stipulated 
portion is set apart to him. (Her r. Baker. 4 G. Greene 
[la.] 461; Abrwood r. kitkinan, 21 111. 200; Woodriuff r.  
AIdams, 5 Blackf. [Ind.] 318. Fee, also, portion of note 
to Putnam r. Wisc, 37 Am. Dec. [N. Y.] 319.) And it has 
been 1-rl ti -'t t!e landlcri ef rr-h a l--s" has no levinf-
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interest in the crops. (Walison c. Bryan, 64 N. Car. 764; 

Shinn, Attachment & Garnishment sec. 32; foward 

Counnti v. Kyte, 69 1a:307.) On the other hand, it has been 

concluded that a landlord and tenant of a letting of 

land as herein involved are tenants in common of the 

crops. (See Putnam v. Wise, 1 Hill [N. Y.] 234, 37 Am.  

Dec. 309, and note thereto on pages 317, 318.) The in

terest of a tenant in common may be levied on and sold.  

(Bernial v. Hocious, 17 Cal. 541, 79 Am. Dec. 147; Veach v.  

Adams, 51 Cal. 611; Branch V. Wjseman, 51 Ind. 3.) That 

growing annual crops are personal property and sub

ject to levy and sale as such for the :O tisfaction of the 

indebtedness of an owner has been recognized in this 

state, see Johnson v. Walker, 23 Neb. 736. (See, also, 
generally, 1 Freeman, Executions sec. 113, and citations 

in support of the text.) It also seems to be indicated by 

the section 530 of the Code of Civil Procedure in relation 

to exemptions, wherein it states: "No property herein

after mentioned shall be liable to attachment, execution, 
or sale, on any final process issued from any court in 

this state, against any person being a resident of this 

state and the head of a family. * * * The provisions 

for the debtor and his family necessary for six months' 

support, either provided or growing, or both, and fuel 

necessary for six months." . In the chapter of the Code 

of Civil Procedure relative to executions for the enforce

ment of judgments rendered by a justice of the peace is 

the following: "In all cases where any lands may have 

been let, reserving rent in kind, and when the crops or 

emblements growing or grown thereon shall be levied on 

or attached, by virtue of any execution, attachment, or 

other process against the landlord or tenant, the inter

est of such landlord or tenant, against whom such pro

cess did not issue, shall not be affected thereby." (Code 
of Civil Procedure, see. 1073.). This seems to be a direct 

recognition by the legislature of the doctrine that a land

lord and tenant are tenants in common of growing crops 

where rent is reserved in a share of the crops and the
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interest of either subject to levy and sale for the pay
mnent of debts of the respective parties.  

The supreme court of Kansas, in an opinion in the case 
of Polley v. Johnson, 23 L. R. A. [Kan.] 258, quote para
graph 5008 of the Code of that state (part of procedure 
applicable in actions before justices of the peace), as 
follows: "In all cases where any lands may have been 
let, reserving rent in kind, and when the crops or em
blements growing or grown thereon shall be levied on or 
attached by virtue of any execution, attachment, or other 
process against the landlord or tenant, the interest of 
such landlord or tenant, against whom such process was 
not issued, shall not be affected thereby; but the same 
may be sold, subject to the claim or interest of the land
lord or tenant against whom such process did not issue;" 
and observe in relation to this and some other para
graphs considered in the same connection that "While 
these sections do not reach the case we have under con
sideration, we think they show a recognition of what 
we regard as the settled doctrine of the common law,
that such growing crops are personal property, subject 
to sale on execution for the debts of the owner; and 
were we to hold a different rule to apply in this case, the 
only class of debtors benefited thereby would be those 
owning both the soil and the crop, for the section of the 
justice's act just quoted renders the shares of landlord 
and tenant, where that relation exists, both subject to 
levy and sale." . The question of a levy on the interest 
of a landlord or tenant in growing crops where rent is 
reserved in kind was not directly in issue, but the fore
going statement furnishes a very strong indication of 
what might be the conclusion of the court on the subject 
should it be presented. We feel bound to follow the very 
evident intention of the legislators, and must conclude 
that the landlord's interest in the crops was a leviable 
one; and it results that the judgment of the trial court 
must be reversed and the cause remanded.  

REVERSED AND REMANDED.
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FIRST NATIONAL BANK OF SUTTON, APPELLEE, V. JO

HANNA GROSSHANS ET AL., APPELLANTS.  

FILED MAY 4, 1898. No. 8082.  

1. Married Women: ACTION ON CONTRACT: BURDEN OF PROOF. In an 
action on the contract of a married woman, when the coverture 
is established, the burden is on the asserting party to show the 
liability of the wife-that the contract was with reference to or 
with intent to bind her separate property.  

2. -: SEPARATE PROPERTY. The evidence in the case at bar ad
judged insufficient to show a contract effective in relation to the 
separate property of a married woman.  

APPEAL from the district court of Clay county. Heard 

below before HASTINGS, J. Reversed.  

Thomas Ryan and L. P. Crouch, for appellants.  

Thomas H. Matters, contra.  

HARRISON, C. J.  

In this action instituted in the district court of Clay 

county for the appellee, the bank, it was sought to obtain 

a decree that an instrument which was in form a deed 

of conveyance of real estate was in effect a mortgage.  

Its foreclosure was also prayed, that thereby satisfaction 

might be had of an indebtedness evidenced by a promis

sory note, the payment of which, it was asserted, was se

cured by what was pleaded as a mortgage. It was al

leged of the note and its origin that the Grosshans had 

become indebted to one Peter Greiss in sums aggregating 

$800, and on September 1, 1893, executed and delivered 

to him the note pleaded in the action, as showing the 

indebtedness, the enforcement of the payment of which 

was sought herein. It was also stated that on September 

1., 1893, "The said Peter Greiss, applied to this plaintiff 

for the purpose of discounting said note, and the defend

ants Johanna Grosshans., William Grosshans, Peter
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Greiss, and Sophia Greiss, for the purpose of securing 
the payment of said note, at the request of the plaintiff, 
the defendant Johanna Grosshans then being the owner 
of lots 22, 23, and 24, in block 15, in the first addition to 
Sutton, Clay county, Nebraska, her husband, William 
Grosshans, defendant, made, acknowledged, and de
livered to one M. L. Leubben, who was then and still 
is the cashier of the plaintiff, a deed conveying said lots 
to said M. L. Leubben, but in fact for and in behalf of the 
plaintiff and for the purpose of securing the indebtedness 
represented by said note, and the said Peter Greiss there 
and then, for the further purpose of further securing said 
note, together with his wife, Sophia Greiss, signed said 
deed of conveyance above described, and the said Peter 
Greiss there and then guarantied the payment of said 
note, as shown by the true and certified copy thereof, in 
words and figures following: 

"'For value received I hereby guaranty the payment 
of the within note, and waive demand, protest, and nptice 
of non-payment thereof. PETER GREISS.' 

"Fifth-And in consideration of the foregoing the 
plaintiff then and there discounted said note for said 
Peter Greiss, loaning him money thereon and extending 
him credit to the amount set forth in said note." 

The property described in the deed was of record, and, 
in fact, of the estate of Henry and Elizabeth Hoffman, 
deceased, of whom Johanna Grosshans was one of the 
heirs. The estate was in process of administration, and 
the property was in possession of the administrator, and 
no distribution had been made at the time of the execu
tion of the deed nor the commencement of this suit. The 
pleas for Johanna Grosshans were coverture, that the 
note was evidence of a debt of the husband, for the pay
ment of which she was in no manner or degree liable; 
that for her signature to the note there was an entire 
lack of consideration; that it was not made with refer
ence to her separate property, trade, or business, and 
neither she nor her separate property derived any benefit
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therefrom. There was in each of the answers denials 

that the deed had been given as, or was in fact, a mort

gage. In the district court there was a. decree in favor 

of the bank, of which the following is an excerpt: "That 

on the 1st day of September, 1893, the said Johanna 

Grosshans and William Grosshans made, executed, and 

delivered.to Peter Greiss their said promissory note for 

$800, as described in said plaintiff's petition, and that 

on the same day the said Peter Greiss discounted the said 

note and sold the same to the said plaintiff, and that the 

said Johanna Grosshans, being then the owner of lots 22, 

23, and 24, in block 15, in the first addition to Sutton, Clay 

county, Nebraska, she, together with her hrsband, Will

iam Grosshans, for the purpose of aiding in the negotia

tion of said notes and to secure the said debt when it 

-should become due, made, acknowledged, and delivered to 

M. L. Leubben, who was then the cashier of the bank of the 

plaintiff, a certain deed conveying the said lots above 

mentioned to the said M. L. Leubben, and while said 

deed was absolute in form it was made for the purpose 

of securing the indebtedness above stated and to be and 

operate as a mortga ge for said purpose, and that for 

further securing said note the said Peter Greiss and 

Sophia Greiss, his wife, signed said deed of conveyance, 
above described, and the said Peter Greiss then and there 

guarantied the payment of said note as stated in said 

plaintiff's petition." 
From the foregoing it is apparent that the decree was 

predicated on a finding of the truth of the facts alleged 

in the petition relative to the execution and delivery 

of the instrument in suit, the purposes of its creation, 

and the consideration therefor. It will no doubt have 

been noticed that the note was in terms payable to Peter 

( reiss, and the grantee named in the deed in question 

was Al. L. Leubben, and there was no apparent connection 

between the two instruments. A careful examination 

of the evidence convinces us that it is wholly insufficient 

to sustain the finding to the extent it involves and ap-
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plies to Johanna Grosshans, that she executed the deed 
as a mortgage to aid in the negotiation or sale of the 
note to the bank, or to secure the payment of the note 
to Peter Greiss, or to establish that the deed was exe
cuted by her as or for other than was disclosed by its face. After her coverture was shown, the burden was.  on the appellee to show the liability of the married 
woman-that the contract was entered into by her with the intention to bind her separate estate. (Grand Island Banking Co. v. Wright, 53 Neb. 574; Stengcr Bcnccolent 
Ass'n v. Stenger, 54 Neb. 427; State Nat. Bank of Lincoln v. Smith, 55 Neb. 54.) This burden was not borne; the proof was not produced; hence the finding was erroneous and the decree based thereon must be reversed.  With the issues as presented by the pleadings the evidence was insufficient to support the decree.  

REVERSED AND REMANDED.  

SARAH F. HEFFLEY V. ERNEST HUNGER.  

FILED MAY 4, 1898. No. 8068.  

1. Fraudulent Conveyances: BURDEN OF PROOF. If a mortgage of chattel property executed and delivered by one relative to another, ostensibly to secure the payment of a past due indebtedness, which, if effectual, will deprive creditors of the mortgagor of satisfaction of their just dues and claims, is attacked as fraudulent It devolves upon the party who seeks to assert rights under and by virtue of it to establish the bona fides of the transaction evidenced by the instrument-not only that the debt alleged to have been secured was a true one, but that the other parts of the transaction were with an honest intent and in good faith.  
2. Review of Instructions: HARMLESs ERROR. Objections to instructions considered, and held not available. If any errors were indicated, they were without prejudice to the rights of the complainant.  

I Replovin: VERDICT. The verdict in this, a replevin action, held sufficient.
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4. Fraudulent Chattel Mortgage. Evidence determined sufficient to 

sustain the verdict.  

ERROR from the district court of Lancaster county.  

Tried below before TIBiETs, J. Affirmed.  

The facts are stated in the opinion.  

M. M. Starr and Lamb, Adams & Scott, for plaintiff in 

error: 

When the existence of the debt was shown, and it 

was shown that the mortgage was given to secure that 

debt, then the burden was upon the defendant to show 

that the mortgage was fraudulent; and it was error to in

struct the jury that that burden was upon the plaintiff.  

(Hoey v. Pierron, 30 N. W. Rep. [Wis.] 692.) 

Harwood, Ames & Pettis, contra.  

HARRISON, C. J.  

Clarence I. Heffley was engaged in business as a mer

chant tailor in the city of Lincoln, and on August 11, 
1893, executed in favor of his mother a chattel mortgage 

on all his business stock, fixtures, and tools, and two 

or three days subsequent to the execution of the mort

gage delivered it to the attorney or agent for his mother 

in the city to which we have referred, she then being 

in another state. At a later date writs of attachment 

were obtained to issue by some creditors of the son and 

were placed in the hands of the defendant in error, then 

a constable, for service and were by him levied on the 

property described in the mortgage or a portion thereof.  

The plaintiff in error brought this, an action of replevin, 
to recover the possession of the property, and the main 

issue litigated was of the mortgage to the mother, 
whether it was bona fide or fraudulent. The jury by its 

verdict determined it to be the latter, and the judgment 

of the court was in accord with the verdict.  

It is urged for plaintiff in error that the trial court
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erred in paragraphs numbered 3 and 4 of its charge to 
the jury in its statements therein that it devolved on the 
plaintiff to show that the transaction of mortgage by 
the son to her was of honest intent and purpose and in 
all respects in good faith; and it is argued in this con
nection that the debt or a portion of it, for the payment 
of which the mortgage was in terms a security, was 
shown to have been a true indebtedness; that when this 
was done the burden of proof or the good-faith char
acter of the transaction was no longer with the plain
tiff, but shifted to the defendant, and it was then for 
him to establish by a preponderance of evidence that it 
was fraudulent. In support of the doctrine to which we 
have just referred, an opinion of the highest court of an
other state than this is cited, in which it is announced, 
but this we cannot follow. It is the rule of this court on 
this subject, in regard to transactions between relatives 
of the nature and effect as to creditors of the party whose 
conveyance is attacked, of the one herein in question, 
that it devolves on the party who asserts and relies 
thereon to establish the bona fides of the transaction in all 
particulars and elements inclusive of the indebtedness.  
(Bartlett v. Cheesebrough, 23 Neb. 767; Plummer v. Rumninel, 
26 Neb. 147; Carson v. Stevens, 40 Neb. 112; Fisher v.  
Iferron, 22 Neb. 185; White v. Woodruff, 25 Neb. 803; 
Steinkraus v. Korth, 44 Neb. 777.) The paragraphs of the 
instructions were not open to objections but stated the 
proper rule; hence the assignments of error as to them 
must be overruled.  

It is contended that the trial court erred in instruction 
numbered 7, or in a portion of it which contained the 
statement, "In this case it appears from the evidence 
and admissions of the plaintiff in open court that the 
mortgage under which the plaintiff claims was of a 
much greater amount than that actually due plaintiff 
from the mortgagor;" that this was not warranted by the 
testimony on the subject of the indebtedness of the son 
to the mother. While it possibly might have been better
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to have avoided a positive assertion, such as the court 

made, yet it embodied the only reasonable conclusion 

which could be drawn from the entire evidence in regard 

to the matter of which the statement was made, and that 

it was so stated we cannot believe was prejudicial to the 

rights of the complainant.  
Paragraph 6 of the charge to the jury was pertinent 

and applicable to the issues in view of the evidence ad

duced, and when read and construed in connection with 

the other instructions.  
Of instruction numbered 8 it is complained that it was 

improper, in that it informed the jury that there was 

testimony which tended to show a certain designated 

fact. There was testimony of the nature and effect indi

cated by the statement, and there was no error in the 

use of the language employed in the connection in which 

it was used by the court.  
Instruction numbered 11, of which complaint is made, 

was proper in view of all the testimony on the subject 

to which it related-the authority of the party therein 

named to act for the plaintiff in error in the transaction 

involved in this litigation.  
It is contended that instruction 13 was erroneous.  

This instruction was one in relation to the form and sub

stance of the verdict for defendant. It is also urged that 

the verdict was not in conformity to the requirements 

of the law. The verdict was as follows: "We, the jury, 
duly impaneled and sworn in the above entitled cause, 
do find that the right of property and right of possession 

of the property in controversy herein, at the time of the 

commencement of this action, was in the defendant, and 

we assess the present value of the defendant's interest 

in said property at the sum of $586.15. We also assess 

the damages sustained by said defendant by reason of 

the wrongful detention of said property at the sum of 

one cent." Whether paragraph 13 of the instructions 

was in all its statements and directions technically cor

rect, we need not decide. It submitted to the jury the
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question of the value of the property in controversy. It 
is true it told the jury to determine the present value, 
and it is insisted it should have been the value at 
the commencement of this action; but, if an error, this 
could not have prejudiced the rights of plaintiff in error, 
its it was established and undisputed that the value 
was considerably less at the time of the trial than at the 
commencement of the action; and, if the jury was in
fluenced to any extent by this portion of the instruction, 
it must have resulted favorably to plaintiff in error.  
The jury returned a verdict in which the right of posses
,ion was determined in the defendant, and fixed the value 
of his interest at a stated sum which it is not contended 
was, and was not, in fact, in excess of the value of de
fendant's interest in the property. The verdict was in 
form and substance sufficient. (Connelly v. Edgerton, 22 
Neb. 82; Earle v. Burch, 21. Neb. 711.) The value of de
fendant's interest as fixed by the jury did not exceed 
what that body was sustained, by the evidence, in finding 
was the value of the property.  

It is also argued that the verdict was not supported 
by sufficient evidence. We do not deem it necessary to 
enter upon a discussion of the evidence in detail herein.  
We have examined it and must conclude that while a 
contrary verdict might not have been disturbed as with
out support in the evidence, there was sufficient thereof 
to sustain the one rendered, and it will be allowed to 
stand. The judgment of the district court is

AFFIRMED.
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Chicago, B. & Q. R. Co. v. Klein.  

CHICAGO, BURLINGTON & QUINCY RAILROAD COMPANY, 

APPELLEE, V. JACOB KLEIN, TREASURER OF GAGE 

COUNTY, APPELLANT.  

FILED MAY 4, 1898. No. 9160.  

Counties: TAXATTON: LnIITATIoN. Approval of and adherence to the 

views expressed in a former opinion in this cause announced, the 

decree of the trial court reversed, and the action dismissed. (For 

prior decision see Chicago, B. & Q. R. Go. v. Klein, 52 Neb. 258.) 

REHEARING of case reported in 52 Neb. 258. Former 
decision sustained.  

Samuel Rinaker, R. W. Sabin, and R. S. Bibb, for appel

lant.  

Charles F. Manderson, E. M. Duffie, J. W. Deweese, James 

E. Kelby, and A. Hazlett, contra.  

HARRISON, C. J.  

After the county of Gage had adopted and perfected 

township organization, in the regular course of affairs 

of the county and township governments, there were as

sessed by the county authorities on the property of the 

railway company certain taxes for county purposes, not 

in excess in the aggregate of fifteen mills on the dollar, 
or the maximum which they could assess. There had 

been for and in each of the townships in which there 

was situated property of the company an assessment, 
in the manner prescribed by law, of taxes on such prop

erty, not to exceed seven mills on the dollar of valuation, 
the limit provided by law. Aggregated, however, the 

township assessment and the county assessment ex

ceeded fifteen mills on the dollar. The company denied 

the right of collection of the amount in excess of fifteen 

mills and instituted and prosecuted to a successful ter

mination this action in the district court of said county
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to restrain the county treasurer from the collection of 
such excess. The cause was by the treasurer appealed 
to this court, and, as the result of a hearing, the decree 
of the district court was reversed and the cause dis
missed. (See opinion reported in 52 Neb. 258.) A motion 
for a rehearing on the part of the company was sustained 
and there have been a reargument and a second submis
sion. We have again carefully examined and considered 
the points in controversy and are satisfied that the de
terminations of them announced in the former decision 
have in their support the sounder reasons than have or 
can be urged in favor of the contrary ones which we have 
been asked to adopt, and that the conclusions of the 
opinion to which we have referred were correct and right.  
The subjects involved and presented were so thoroughly 
reviewed in the prior decision that we deem it wholly un
necessary to again discuss them here. We approve and 
adhere to the views there expressed. It follows that the 
decree of the lower court is reversed and the action dis
missed..  

JUDGMENT ACCORDINGLY.  

INORVAL, J., dissenting.  

I dissent from the foregoing opinion. I adopt the views 
expressed by Brace, J., in delivering the judgment of the 
court in State v. Missouri P. R. Co., 123 Mo. 72.  

FARMERS & MERCHANTS STATE BANK OF BEATRICE, AP
PELLEE, V. JAMES THORNBURG, APPELLANT, ET AL.  

FILED MAY 4, 1898. No. 8083.  

Vendor and Vendee: CONTRACTS: STRICT FORECLOSURE. A decree of 
strict foreclosure of contracts of sale and purchase of real estate 
or forfeiture of the vendee's rights thereunder will be accorded 
only by reason of the existence of peculiar and special facts and 
circumstances. Applications for relief of the nature just indi-
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cated are addressed to the sound legal discretion of the court and 
will be granted if it would be inequitable and unjust to refuse 
them. The rule announced in Harrington v. Birdsall, 38 Neb. 176, 
approved and applied.  

APPEAL from the district court of Gage county. Heard 
below before BABCOCK, J. Reversed.  

E. 0. Kretsinger, for appellant.  

L. IW. Colby and George A. Murphy, contra, 

HARRISON, C. J.  

On June 6, 1892, the appellant James Thornburg pur
chased of J. R. Sherman a lot in the city of Beatrice and 
agreed to pay therefor the sum of $2,000, of which he 
then paid $200, and contracted to pay of the principal the 
sum of $15 on the first of each and every succeeding month 
thereafter and $6 as interest, which made the total of the 
amounts to be paid monthly $21, this to continue until 
the payments should operate an extinguishment of one
half the agreed indebtedness and the interest, when a 
deed was to be executed and delivered to the purchaser, 
he to execute and deliver to the grantor a mortgage on 
the real estate to secure the payment of the balance of 
the purchase price. The contract of sale and purchase 
was evidenced by a written instrument in which the 
terms were fully stated, and it was further provided that 
the purchaser should pay all taxes assessed against the 
lot subsequent to the date of the contract of sale, and 
that insurance should be obtained on any buildings on 
the premises and continued during the existence of the 
agreement of purchase, the same to be for the benefit 
of the vendor, such fact to appear by clause in the policy 
to that effect. It was also of the agreement that time 
as to its stipulated payments was of its essence, and any 
default in them, or other conditions or requirements of 
performance of acts on the part of the purchaser, should 
work a forfeiture of all his rights in the premises; and
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to further enforce the agreement the vendor, at his elec
tion, might proceed to recover possession of the property.  
On December 22, 1894, the appellee filed its petition in 
the district court of Gage county, in which it pleaded 
that, as assignee of the vendor, it was owner of the con
tract between James Thornburg and J. R. Sherman and 
entitled to demand its enforcement, and also that the 
legal title to the real estate had been duly conveyed to 
the appellee; that there had been paid by the vendee, 
in accordance with the terms of the agreement, the cash 
payment of $200 at the inception of the sale and the re
quired monthly installments from July 1, 1892 to June 
19, 1894, inclusive, and the interest payments for the 
months of July, August, and September, 1894, and a fail
ure to pay any other or further of the installments of 
principal or interest. It was further alleged that there 
had been a failure on the part of the vendee to comply 
with the provisions of the contract relative to insurance 
and payment of taxes. A forfeiture of appellant's rights 
under the contract was demanded, and that appellee be 
placed in possession of the property involved; or within 
the view of such an action as is frequently taken-that 
it is one of foreclosure as of a mortgage-the relief herein 
sought and accorded (for appellee was successful) may 
not inaptly be denominated a "strict foreclosure." The 
appellant admitted the contract and its provisions as 
pleaded by appellee, except in relation to insurance and 
taxes; as to these, and a failure to perform as alleged in 
the petition, there were on his part denials. He also 
pleaded and established by undisputed testimony that for 
the times of his delinquency in payments demanded by 
the letter of the contract occurrences which he was unable 
to control or shape differently had made it impossible 
for him to meet the demands of the agreement in accord
ance with its exact requirements; that any default on 
his part in a strict performance of the contract was not 
intentional, but could not have been otherwise. These 
matters, while probably not in and of themselves suffi-
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cient to move a court to refuse the enforcement literally 
of the agreement, were to be considered in connection 
with other facts, if any proved, which were to be influ

ential in the final adjudication of the questions in litiga
tion. It was also pleaded for appellant that the property 
was of the value of at least $2,000.  

In the opinion in the case of Harrington v. Birdsall, 38 
Neb. 176, wherein a decree of strict foreclosure or of 

forfeiture of right under a contract of sale of land was 
affirmed, it was stated: "The remedy by strict foreclos
ure of land contracts cannot be resorted to in all cases.  
The remedy being a. harsh one, courts of equity will 
decree a strict foreclosure only under peculiar and special 
circumstances. Applications of that character are ad
dressed to the sound legal discretion of the court, and 

they will be granted in cases where it would be inequi
table to refuse them. If the vendee or purchaser has not 
been guilty of gross laches, nor unreasonably negligent 
in performing the contract, a strict foreclosure should 
be refused on the ground that it would be unjust, even 
though the vendee may have been slightly in default in 
making of a payment. So, for the same reason, a strict 
foreclosure will be denied where the premises have 
g'reatly increased in value since the sale, or where the 
amount of unpaid purchase money is much less than the 
value of the property. On the other hand, if the vendee, 
without sufficient excuse, fails to make his payments ac
cording to the stipulations of his contract, and for an un

Yeasonable time remains in default, the vetidor may have 
a strict foreclosure of the contract for the sale and pur
chase of the land, unless some principle of equity would 
be thereby violated." In the syllabus this appears: 

"Oourts of equity will decree a strict foreclosure [of 
land contracts] only under peculiar and special circum
stances. Applications of that character are addressed 
to the sound legal discretion of the court, and they will 
be granted in cases where it would be inequitable and 
unjust to refuse them." 

54
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Within a proper application of the foregoing doctrine, 
and to which we again give our unqualified approval, 
the decree herein was inequitable and not warranted 
by the facts. The appellant had paid at the execution 
of the contract $200 of the agreed purchase price of the 
property, and for each of twenty-four succeeding months 
had paid $15 on balance of the principal sum or price 
and $6 as interest, and for each of three more months 
had made the interest payment of $6; had paid of the 
principal $560 and of interest $162, or in the aggregate 
$722; had been but a very short time in default when 
this action was commenced, and this not intentionally, 
but unavoidably.  

At the time of the trial some of the witnesses placed 
the value of the property at from $1,200 to $1,500, and 
one at about $2,000, from which it may be said that it 
bad possibly depreciated in value considerably since the 
time of the sale, with a conflict of the testimony as to 
whether this was a fact or whether it was worth any 
appreciable sum less than when purchased by appellant.  
It is true that it was shown that the appellant had not 
paid the taxes and had not at all times kept the buildings 
of the property insured, but, all the facts and circum
stances considered, and in this connection the reasons 
shown for the appellant's failure to strictly comply with 
the contract, there were not presented sufficient grounds 
for a decree of forfeiture or strict foreclosure. The de
cree of the district court is reversed and the cause re
manded with leave to the appellee to amend the prayer of 
the petition to ask an ordinary foreclosure, which would 
have been and will be proper on the facts as shown. If 
this is not desired, then a dismissal of the action will be 
correct.  

JUDGMENT ACCORDINGLY.
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RODNEY K. JOHNSON V. JOSEPH B. BARTEK, SHE RIFF.  

FILED MAY 4, 1898. No. 8053.  

1. Executions: LEvY ON EXEMPT PROPERTY: APPRATSEMENT. Where 

the sheriff makes a levy upon personal property, and the debtor 
files, under oath, the inventory required by section 522 of the Code 

of Civil Procedure, it is the duty of such officer to call to his as

sistance three disinterested freeholders of the county where the 

property is situate, who, after being sworn by said officer, shall 
determine the cash value of the property.  

2. : Where the officer calls two appraisers only, 

the appraisement made by them is of no validity, and affords the 

officer no protection in releasing and surrendering the property 
to the judgment debtor.  

ERROR from the district court of Saunders county.  

Tried below before WHEELER, J. Reversed.  

Clark & Allen, for plaintiff in error.  

Good & Good, contra.  

NORVAL, J.  

This action was brought against the sheriff of Saun

ders county to recover damages for the alleged wrong
ful releasing of certain property seized by his deputy 

under an order of attachment. A verdict, under the 

directions of the court below, was returned in favor of 

the defendant, and the plaintiff seeks a reversal of the 

judgment entered thereon.  
The facts are as follows: On August 10, 1893, plaintiff 

instituted an action on a promissory note against George 
B. Scott, before a justice of the peace of Saunders county, 
and at the same time sued out an order of attachment 
on the ground that Scott was a non-resident of the state.  

The attachment writ was levied by the officer upon cer

tain personalty belonging to Scott, and the latter, on 
August 17, 1893, filed with the justice an inventory of 

all his personal property. Subsequently he filed a motion

JANUARY TERM1, 1898. 787VOL. 541



Johnson v. Bartek.  

to dissolve the attachment on two grounds: First, the 
attachment affidavit was untrue; second, that the goods 
were not liable to attachment, being specifically exempt 
by statute. This motion was overruled, and the main 
case was continued until November 4, when plaintiff re
covered judgment against Scott, and the attached prop
erty was ordered sold. On the same day the attachment 
debtor filed with the justice, and also with the sheriff, 
a schedule of all of his personal estate, together with 
a sworn statement that the same was complete and cor
rect, and that he was then a resident of the state, the 
head of a family, and did not possess town lots or houses 
subject to exemption as a homestead under-the laws of 
this state. The sheriff called to his assistance two free
holders of the county, who appraised the property de
scribed in the schedule at $74, whereupon the attached 
goods were released by the officer, and delivered to Scott.  
* Section 522 of the Code of Civil Procedure provides: 

"Any person desiring to avail himself of the exemption 
as provided for in the preceding section, must file an in
ventory under oath, in the court where the judgment is 
obtained, or with the officer holding the execution, of 
the whole of the personal property owned by him or them 
at any time before the sale of the property; and it 
shall be the duty of the officer to whom the execution is 
directed to call to his assistance three disinterested free
holders of the county where the property may be, who, 
after being duly sworn by said officer, shall appraise 
said property at its cash value." The defendant did not 
comply with the foregoing provision in appraising the 
property mentioned in the inventory, since he only called 
to his assistance two freeholders of the county, instead 
of three as required by said section of the Code. If a 
lawful appraisement could be made with the aid of two 
freeholders of the county, the sheriff could likewise dis
pense with the calling of any appraisers and make the 
appraisement himself. This he cannot do. The orp
vision of the statute is mandatory, and the officer, . .
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protected, must comply therewith. It is very evident 

that the action of the sheriff in releasing and returning 

the attachcd property to Scott was wrongful and wholly 

unauthorized. The officer had no right to release the 

property as exempt without causing an appraisement 

to be made in the mode provided by law.  

The conclusion reached makes unnecessary an exam

ination of the questions discussed by counsel. The trial 

court erred in directing a verdict in favor of the defend

ant, and the judgment is reversed and the cause re

manded for a new trial.  

REVERSED AND REMANDED.  

MARSHALL FIELD ET AL. V. S. P. MORSE & COMPANY ET AL.  

FILED MAY 4, 1898. No. 8054.  

1. Sales: FALSE REPRESENTATIONS: RESCISSION: EVIDENCE. To entitle 

one to rescind a contract of sale on the ground that he was in

duced to enter into the same through the false representations of 

the other party it is unnecessary to establish that the party mak

ing the representations at the time knew they were false and 

untrue.  

2. - ; : : REPLEVIN. Where goods are sold upon credit 

obtained by the fraudulent representations of the vendee as to a 

past or existing fact, the vendor may rescind the sale and replevy 

the goods within a reasonable time after the fraud is discovered.  

ERROR from the district court of Douglas county.  

Tried below before AMBROSE, J. Reversed.  

Montgonery & Hall, for plaintiffs in error.  

Parke Godwin and E. R. Duffie, contra.  

NORVAL, J.  

In the latter part of March, 1893, plaintiffs sold and 

delivered to S. P. Morse & Co. a quantity of merchandise.  

In April following plaintiffs instituted this action of
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replevin in the court below to recover the goods so sold.  
There was a trial to a jury, which resulted in a verdict 
and judgment for the defendants, and plaintiffs have 
prosecuted a petition in error.  

Plaintiffs are partners engaged in the wholesale busi
ness in Chicago under the name and style of Marshall 
Field & Co. They predicate the right to maintain this 
suit upon the ground that they were induced to make 
the sale of the goods in controversy by reason of certain 
false representations of the defendants, which, it is in
sisted, gave the plaintiffs the right to rescind the sale 
and recover the goods. The defendants deny that they 
made any false representations to the- plaintiffs. S. P.  
Morse had been for several years engaged in the dry 
goods business in the city of Omaha, but some time prior 
to 1893 he went out of business. In January of that year 
he attempted to organize a corporation in the name of 
S. P. Morse & Co. for the purpose of embarking in the 
dry goods business again in said city. Under date of 
January 11, 1893, articles of incorporation were pre
pared, which were signed by S. P. Morse, Richard T.  
Allen, and John M. Daugherty, published, and filed for 
record in the office of the county clerk of Douglas county.  
The authorized capital stock of the company was stated 
in the articles to be $40,000, in shares of $100 each. No 
part of the capital stock of the proposed corporation 
was subscribed or paid, and the officers for which pro
vision was made in the articles of incorporation were 
never chosen. In March, 1893, S. P. Morse went East, 
where he purchased goods on credit aggregating in value 
more than $30,000, of which goods to the value of more 
than $3,500 were obtained on time from plaintiffs. Evi
dence was introduced tending to show that prior to the 
sale of the goods here in dispute Mr. Morse, for the pur
pose of obtaining credit, made statements to L. W. Mc
Connell, credit-man for the plaintiffs, substantially as 
follows: That S. P. Morse & Co. was a corporation to be 
composed of S. P. Morse, J. M. Daugherty, and Robert
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T. Allen; that the capital of the company was $40,000; 

that for the present there would be paid in $25,000; that 

the contribution of Morse and Allen was merely nominal; 

that the money was to be supplied by Mr. Creighton, con

nected with the First National Bank of Omaha, but as 

Mr. Creighton did not wish to be known in a mercantile 

connection, the stock would be taken in the name of his 

private secretary, Mr. Daugherty; that Mr. Creighton 

was a great friend of Mr. Morse and had arranged the 

lease of the building that he was going to occupy and 

desired him to take the adjoining building, in which 

case Mr. Creighton would put in more money; that his 

rental of the building which he had leased was $2,700 a 

year for three years; that he had leased part of the sec

ond floor to one Bliss at $150, and that he had leased a 

glove privilege on the first floor to another person at 

$100 a month, making an income from the subleases of 

$3,000, with free steam heat. There was also introduced 

on the part of plaintiffs evidence tending to show that 

they relied upon said representations, and had the same 

not been made, the goods in dispute would not have been 

sold; that while Daugherty signed the articles of incor

poration he never agreed to subscribe or take any stock 

in the proposed incorporation, never paid any money 

into the concern, nor agreed so to do; that Mr. Creighton 

was not interested in the proposed corporation, and 

never promised or agreed to put any money into the busi

ness, and was not in any way associated with S. P. Morse 

.& Co. or S. P. Morse; that, in fact, S. P. Morse & Co.  

had no legal corporate existence. The evidence on be

half of defendants tended to establish that no false repre

sentations of existing facts or conditions, or of past 

events, were made by Mr. Morse to plaintiffs, but that 

the statements were merely expressions of an opinion 

in regard to future events made in good faith. In this 

condition of the proofs the learned trial judge gave the 

following, among other instructions, to the jury upon 

his own motion:
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"3. You are instructed that, before the plaintiffs can 
rescind the contract of sale and recover the goods in 
controversy herein, they must show you by a preponder
ance of the evidence the following facts: (1) That S. P 
Morse, acting for the defendants S. P. Morse & Co., made 
the statements and representations concerning the finan
cial condition of the defendants substantially as set out 
in the petition; (2) that these representations, or some 
one or more of them, were false; (3) that the said S. P.  
Morse knew them to be false at the time they were 
made; (4) that the plaintiffs were induced by said state
ments and representations to make a sale of the goods 
to the defendants, and would not have parted with the 
goods except for their belief in their truth.  

"4. It is not enough for the plaintiffs to show that 
false statements regarding the financial condition of the 
defendants were made to them. They must go further 
and show that such statements were made fraudulently, 
-that is, that they, or some one or more of them, were 
untrue,-to the knowledge of Morse, and that he made 
such statements, or any of them, to induce the plaintiffs 
to make the sale of their goods. If Morse, whom it is 
claimed made the representations, did in fact make them, 
in form and substance as claimed by the plaintiffs, then 
it must further appear that he knew at the time that the 
facts were contrary to his statements. If he believed and 
had reason to believe that said representations were true, 
then no rescission of the contract can be had, and this 
action cannot be maintained.  

"5. It is the theory of the law never to impute fraud 
where the facts and circumstances on which it is predi
<ated may be consistent with.honesty of intention. In this 
case, therefore, if, after a careful consideration of all 
the evidence, you can reasonably reconcile it with the 
theory of the defendant's innocence of an attempt to 
defraud, it will be your duty to adopt that theory rather 
than to impute to him an intent to wrong the plaintiffs.  
It is only when the acts and statements shown cannot
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be reconciled with honesty of purpose on his part that 

you should impute to him a dishonest purpose.  

"6. To constitute fraud in the purchase of goods there 

must be an intent on the part of the purchaser to cheat 

the vendor, or do some act the necessary result of which 

would be to cheat and defraud him. If, therefore, you 

find, from the evidence, that Morse did not intend by 

any statement made by him to the plaintiffs to cheat 

or defraud them, if he acted in good faith, believing what 

he said to be true, and in the honest conviction that the 

goods purchased could and would be paid for when the 

credit extended had expired, from the source represented, 

then and in such case no fraud can be imputed to him, 

and you must find for the defendants." 
It is the settled law of this state that to entitle a party 

to relief on the ground of false representations it is not 

necessary for him to allege or prove that the party mak

ing them at the time knew they were false; in other 

words, whether the defendant acted in good faith or not 

is immaterial. (Phillips v. Jones, 12 Neb. 213; Foley v.  

Holtry, 43 Neb. 133; Hoock v. Bowman, 42 Neb. 80; John

son v. Gulick, 46 Neb. 817.) Each of the foregoing para

graphs of the charge of the court was erroneous and 

violated the principle asserted in the foregoing cases, 

inasmuch as the plaintiffs' right to recover in this action 

was made to depend upon the question whether Morse 

made the representations relied upon for a rescission 

of the sale in good faith, believing- them at the time to be 

true. The right to rescind in no manner depended upon 

the proof of scienter. The rule is that where goods are 

sold upon credit obtained by material fraudulent rep

resentations of the vendee, the vendor may rescind the 

sale and replevy the goods within a reasonable time 

after the discovery of the fraud. (McKinney v. First Nat.  

Bank of Chadron, 36 Neb. 629; Work v. Jacobs, 35 Neb.  

772; Farwell v. Kloman, 45 Neb. 424; First Nat. Bank of 

Chadron v. McKinncy, 47 Neb. 149.) 

These instructions are conceded to be erroneous by
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counsel for defendants, but it is argued that the judg
ment should not be reversed on account of the vice in 
the charge, for the reason that there was a complete 
failure to establish that Mr. Morse made any misrepre
sentations to plaintiffs, or to Mr. McConnell, their credit
man, of a single fact or condition then existing. It is as
serted that the statements of Mr. Morse were not of 
matters of fact, but were the mere expressions of opinion 
in regard to matters wholly in the future. It is true 
some of the representations imputed to M1r. Morse should 
be classed as mere expressions of opinion and are want
ing in the essential element which constitutes a fraud.  
But there is evidence tending to show that some of the 
false representations related to a present or past state 
of facts and not to future events alone, as that the S. P.  
Morse & Co. was a legal, existing corporation, and that 
Mr. Morse had arranged with Mr. Creighton to supply 
the money necessary to carry on the venture: That Mr.  
Morse so represented to plaintiffs is a legitimate infer
ence drawn from the evidence, and such statements were 
of matters material to the contract. There being suffi
cient evidence to justify the rescinding of the sale and 
the replevy of the goods, the giving of the instructions 
set out in this opinion was prejudicial error, for which 
the judgment must be reversed and the cause remanded 
for further proceedings.  

REVERSED AND REMAND ED.  

C. P. JACOBSON V. ROBERT LYNN.  

FILED MAY 4, 1898. No. 8005.  

1. Trespass: ACTION FOR DAMAGES: VENUE. An action to recover dam
ages for trespass upon real estate can be brought alone in the 
county where the lands are situate.  

2. Appeal: JURISDICTION. A district court cannot acquire jurisdiction 
of a cause if the court from which the appeal was taken had no 
jurisdiction of the subject-matter.
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ERROR from the district court of Knox county. Tried 

below before RoBINSoN, J. Recorsed.  

J. C. Robin son, for plaintiff in error.  

H. F. Barn hart and J. H. Berryntarb contra.  

NORVAL, J.  

Robert Lynn brought this suit before a justice of the 

peace in Knox county to recover damages alleged to 

have been sustained by reason of defendant's cattle tres

passing upon plaintiff's lands described as being situate in 

Cedar county. The defendant appeared before the justice 

and objected to the jurisdiction of the court over the 

subject-matter of the action, which objection was over

ruled, and from a judgment rendered against the de

fendant in the sum of $35.75, damages and costs, he prose

cuted an appeal to the district court. A petition was 

filed therein by the plaintiff praying judgment in the 

sum of $150, for damages to certain described real estate 

in Cedar county. The defendant moved to dismiss for 

the want of jurisdiction of the justice and district courts 

over the subject-matter, which motion was denied, and 

an exception was taken. A trial was had before a jury, 

resulting in a verdict and judgment in favor of plaintiff 

for $1, and to reverse which the defendant prosecutes a 

petition in error.  
The sole proposition presented for consideration is 

whether either the justice of the peace or the district 

court acquired jurisdiction over the subject of the con

troversy. The question is one not difficult of solution.  

Section 51 of the Code of Civil Procedure declares: "All 

actions to recover damages for any trespass upon or 

any injury to real estate shall be brought only in the 

county where such real estate is situated," etc. This 

language is so plain, direct, and unambiguous as not to 

require judicial interpretation. The command of the 

legislature is imperative that an action for trespass upon



796 NEBRASKA REPORTS. [VoL. 54 
Dixon Nat. Bank v. Omaha Nat. Bank.  

lands can be instituted alone in the county where they 
are situate. Such an action is not transitory in its na
ture, and the courts of one county have no jurisdiction 
to hear, try, and determine a suit to recover damages 
to real estate located in another county. If this is not 
so, the statute quoted is meaningless. The justice of 
the peace had no jurisdiction of the subject-matter of 
this suit, and the district court acquired none by reason 
of the appeal. (Brondberg v. Babbott, 14 Neb. 517.) The 
judgment is reversed and the cause dismissed.  

REVERSED AND DISMISSED.  

DIXON NATIONAL BANK ET AL. v. OMAHA NATIONAL 
BANK.  

FILED MAY 4, 1898. No. 8056.  

1. Garnishment: REVIEW OF PROCEEDINGS. Proceedings In garnish
ment after judgment are reviewable by petition in error, and not 
by appeal.  

2. Proceeding in Error: TnImE. A proceeding In error must be com
menced in the supreme court within one year from the date of the 
judgment or final order sought to be reviewed.  

ERROR AND APPEAL from the district court of Douglas 
county. Tried below before ScoTT, J. Appellate proceed
ings dismissed.  

Byron G. Burbank, for plaintiffs in error.  

Paul Charlton, contra.  

NORVAL, J.  

This was a proceeding in garnishment after judgment.  
From an order of the district court sustaining the gar
nishment proceedings on behalf of the Omaha National
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Bank an appeal was prosecuted to this court by the 

garnishee, Frank E. Moores, and the interveners, the 

Dixon National Bank of Dixon, Illinois, the Thompson 

National Bank of Thompson, Connecticut, and the Mid

dleborough National Bank of Middleborough, Massa

chusetts. Subsequently said garnishee and interveners 

filed a petition in error.  
The order of the court below which is now assailed 

was made in a law action, and cannot be reviewed by 

appeal. (Nebraska Loan & Trust Co. v. Lincoln & B. H. R.  

Co. 53 Neb. 246; Nebraska Wesleyan University v. Craig's 

Estate, 54 Neb. 173; Campbell v. Farmers & Merchants Bank 

of Elk Creek, 49 Neb. 143.) 
The petition in error must be dismissed, since the 

same was filed in this court more than one year subse

quent to the making of the order sought to be reviewed.  

(Rogers v. Redick, 10 Neb. 332; Patterson v. Woodland, 28 

Neb. 250; Clark v. Morgan, 21 Neb. 673; Chapman v.  

Allen, 33 Neb. 129; Scarborough v. Myrick, 47 Neb. 794; 

Hansen v. Kinney, 46 Neb. 207; Record v. Butters, 42 Neb.  

786.) 
DISMISSED.  

PETER FARNEY V. HAMILTON COUNTY., 

FILED MAY 4, 1898. No. 8953.  

1. Petition in Error: PARTIES. It is a firmly established rule in this 

state that all the parties to a joint judgment must be made parties.  
to a petition in error, as plaintiffs or defendants; and a failure in 

this respect, if seasonably urged, is sufficient ground for the dis

missal of the proceeding.  

2. Joint Judgment: FINDINGS. A judgment otherwise joint in form 

is not rendered several by a finding as to which of the defendants 

is the principal debtor, and which are the sureties.  

3. Petition in Error: PARTIES: WAIVER OF DEFECT. The mere ac

ceptance of service of briefs by a defendant to an error proceading 

is not a waiver of the objection that there is a defect of parties.
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ERROR from the district court of Hamilton county.  
Tried below before SEDGWICK, J. Proceeding in error dis
missed.  

Whitmore & Stanley and Matt Miller, for plaintiff in 
error.  

A. W. Agee, contra.  

NORVAL, J.  
This suit was brought by the county of Hamilton 

against Peter Farney as principal and forty-eight others 
as sureties upon the official bond of said Farney as treas
urer of said county. Upon the issues joined by the 
pleadings there was a trial to a jury, which resulted in 
a joint verdict against all the defendants in the sum of 
$1,128.89. The defendants filed a joint motion for a new 
trial, which the court overruled, and on May 4, 1896, 
judgment was rendered upon the verdict, in form joint 
against all the defendants, for the amount so found by 
the jury. To reverse this judgment the defendant Peter 
Farney alone prosecuted a petition in error to this court, 
he being the only plaintiff in error named; and his co
defendants were not made parties to the proceeding in 
this court, nor are their names mentioned in the petition 
in error. On March 11, 1898, the county filed a motion 
to dismiss the petition in error on the ground of defect 
-of parties, since more than one year has elapsed after 
the rendition of the judgment, and none of the co-defend
ants of Farney have been made parties in this court.  
The motion has been submitted for consideration.  

It is well settled that to obtain a review of a joint 
judgment by petition in error all persons shown by the 
record to be substantially interested must be made par
ties to the proceeding, as plaintiffs or defendants. (Wolf 
v. lurphy, 21 Neb. 472; Hendrickson v. Sullivan, 28 Neb.  
790; Andres v. Kridler, 42 Neb. 784; Polk v. Covell, 43 Neb.  
884; Knhl v. Pierce County, 44 Neb. 584.) The doctrine
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just stated is not assailed by counsel for plaintiff herein 

as being unsound, but it is argued that the rule cannot 

be invoked in the case in hand for reasons which will 

be hereafter stated.  
It is insisted that the judgment here sought to be re

viewed is not joint, but there is a special controversy 

between the county and Farney in which the other de

fendants below are not interested; hence it is unnec

essary to bring them into this court. This argument is 

based upon the fact that the trial court found that Far

ney was the principal debtor and that his co-defendants 

were liable as sureties merely, and it was there deter

mined that the judgment should be enforced against the 

principal first, and in the event the amount could not 

be collected from him, then from the sureties. This did 

not constitute separate and distinct judgments, one 

against the principal debtor, and the other against his 

sureties. The judgment as pronounced is joint in 

form and legal effect against all the defendants, in 

favor of the county, with an adjudication in accord

ance with the provisions of section 511 of the Code 

of Civil Procedure, determining which of the de

fendants is the principal debtor and which are the sure

ties. The judgment is as much joint, and all the defend

ants will be affected by the adjudication in the appellate 

court to the same extent, as though the defendants had 

all been principal debtors, and the trial court had so 

found.  
. It is urged that the motion should not be sustained, 

because Farney, it is alleged, has deposited with the 

clerk of the trial court $1,500 as a protection of the sure

ties in case the judgment should be affirmed. A short 

and complete answer to this is that there is no com

petent evidence that the alleged deposit was ever made.  

There is among the papers in the case a document pur

porting to be a receipt by one J. B. Cunningham, clerk 

of the district court, for $1,500; but it is in no manner 

authenticated by certificate of the clerk of the court
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below as being either original or a copy; hence such 
paper cannot be considered. We must not be under
stood as intimating that a deposit of the amount of the 
judgment by Farney would give him the right to prose
cute a petition in error without bringing before this court 
all the parties to the judgment.  

It is also insisted that the county has waived its right 
to object to a hearing on the merits by accepting service 
of the briefs of the opposing party without then raising 
the point that there was a defect of parties. The doc
trine has been more than once asserted that the submis
sion of a cause on the merits in the appellate court, 
without objection that all the parties to a joint judgment 
had not been brought in by the petition in error, is a 
waiver of such defect. (Consaul v. Sheldon, 35 Neb. 247; 
Curtin v. Atkinson, 36 Neb. 110.) But in no case has this 
court held that the acceptance of service of briefs is a 
waiver of a defect of parties. It certainly could not 
have that effect. A defendant to a petition in error 
has the right to insist, on his first appearance in the ap
pellate court, before the final submission is there taken 
on the merits of the cause, that all parties interested in 
either sustaining or reversing the judgment brought up 
for review must be made parties to the error proceeding, 
either as plaintiffs or defendants. It follows that the 
motion to dismiss must be sustained.  

DISMISSED.  

LEOPOLD JAEGGI ET AL. V. GEORGE W. GALLEY ET AL.  

FILED MAY 4, 1898. No. 8028.  

1. Conflicting Evidence: REVIEw. A question of fact determined on 
conflicting evidence will not be disturbed upon review.  

2. Rulings on Evidence: ASSIGNMENTS OF ERRoR. An assignment, 
"Errors of law at the trial excepted to at the time," is insufficient 
in a petition in error to present for review the rulings on the ad
mission or exclusion of evidence.
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3. Assignments of Error: Niw TRIAL. An assignment in a petition in 
error for the denial of a motion for a new trial is bad, which fails 
to specify to which of the several grounds of the motion the as
signment applies.  

ERROR from the district court of Platte county. Tried 
below before MARSHALL, J. Affirmed.  

McAllister & Cornelius, for plaintiffs in error.  

Albert & Reeder, contra.  

NORVAL, J.  
The Columbus Real Estate & Improvement Company 

is a corporation organized under the laws of this state 
for the purpose of buying, selling, and improving real 
estate in Platte county. Its capital stock consists of 
292 shares of $100 each. Leopold Jaeggi and Charles 
Reinke, the plaintiffs herein, are stockholders in said 
corporation, and the latter is a creditor thereof. All of 
the defendants, excepting George Lehman, are the di
rectors of the corporation, and the defendants George 
W. Galley and Ingevard Sibbernsen are, respectively, the 
president and secretary thereof. The corporation is the 
owner of the property known as the "Thurston Hotel," 
being lots 5 and 6, in block 59, in the city of Columbus.  
On June 4, 1894, the defendant George Lehman made a 
proposition to the board of directors to purchase said 
property for $19,000, payable as follows: $11,000 in the 
stock of the corporation, and the purchaser to assume a 
mortgage on the premises for $8,000. At a meeting of 
the stockholders held on June 11 a resolution was 
adopted by them on a majority vote to sell the property 
to Lehman on the said terms proposed by him, and the 
board of directors, at a meeting subsequently held, rati
fied said sale and ordered the president and secretary 
to issue a deed to Lehman for said lots upon his surren
dering the $11,000 in stock and assuming the mortgage 
aforesaid. This action was instituted in the court below 
to enjoin the execution and delivery of the deed to Leh-
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man, and to restrain the threatened cancellation of .$Ll,
000 of stock about to be received from him. The court 
below decreed that Lehman was entitled to a deed to 
the property, but restrained the board of directors from 
canceling and retiring the stock of the corporation re
ceived by it from Lehman. Plaintiffs have brought the 
record here for review.  

The first argument is that the evidence is insufficient 
to sustain the finding and decree. Relief was sought 
upon the ground that a conspiracy was entered into be
tween Lehman and certain of the stockholders and di
rectors of the corporation which enabled Lehman to 
purchase the property at a sum much less than its value.  
It is true that the stock was turned in on the purchase 
at par, which cost Lehman a trifle over one-half its face 
value. The testimony, however, tends to show that while 
Lehman, before he submitted a proposition for the pur
chase of the premises, had been informed by a number 
of the stockholders that this stock could be obtained at 
fifty-five cents on the dollar, he acquired no option on 
any of the stock, nor did he contract for or purchase any 
portion thereof until after.his proposition had been ac
cepted by a vote of the stockholders and board of direct
ors. The testimony is conflicting, but a perusal thereof 
satisfies us that it is ample to sustain the finding of the 
trial court that no conspiracy existed with respect to 
the purchase of the property in controversy.  

It is insisted in the brief that the court erred in exclud
ing the testimony of the witness Sibbernsen offered by 
plaintiffs. This ruling is not sufficiently presented for 
consideration by the petition in error. The errors as
signed therein are as follows: 
. 1. T lhe judgment is contrary to the evidence.  

2. The judgment is contrary to law.  
3. Errors of law at the trial excepted to at the time.  
4. The judgment should have been for the plaintiffs.  
5. The court erred in overruling plaintiffs' motion for 

a new trial.
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The first, second, and fourth assignments manifestly 
do not present for consideration alleged errors in the 

admission or exclusion of evidence. The third assign
ment is insufficient to present to this court for review the 
rulings on the exclusion of testimony. (Fremont, E. & 
M. V. R. Go. v. Root, 49 Neb. 900; Imnhoff v. Richards, 48 
Neb. 590; Ho'uslon v. City of Omaha, 44 Neb. 63; Marphy 
v. Gould, 40 Neb. 728; Wanzer v. State, 41 Neb. 238.) The 
fifth assignment is too indefinite for consideration, since 
it fails to specify to which of the several grounds stated in 
the motion for a new trial the assignment applies. (Glaze 
v. Parcel, 40 Neb. 732; Wiscman v. Ziegler, 41 Neb. 886; 
Waw v. State, 43 Neb. 19; City of Chadrom v. Glover, 43 Neb.  
732.; Pearce v. McKay, 45 Neb. 296; Conger v. Dodd, 45 
Neb. 36; Moore v. Hubbard, 45 Neb. 612; Sigler v. McCon
nell, 45 Neb. 598.) 

Plaintiffs cannot be heard to complain of that part 
of the finding which is in favor of Lehman and against 
the board of directors of the corporation. (Burlington 
& M. R. R. Co. v.. Martin, 47 Neb. 56.) The decree is

AFFIRMED.
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INDEX.  

Abatement. ee EVIEW, 34. STATUTES, 8.  

Accounting. See PARTNERSHIP, 3.  
1. One who, by his answer to a petition for an accounting, 

joins issue on the facts, pleads a counter-claim, and himself 
prays an accounting of all the transactions cannot after
wards be heard to allege that the petition did not contain 
averments sufficient to entitle the plaintiff to demand an 
accounting. Morris v. Haas............................. 79 

2. Certain findings in an accounting between partners set aside 
on review because not sustained by the evidence. Id.  

Actions. See ASSIGNMENTS, 1. BONDS. CORPORATIONS, 12. IN
JUNCTION, 4. INSURANCE, 28. LIMITATION OF ACTIoNs.  
MANDAMUS. 'PARTIES. STATUTES, 8.  

1. Upon a buyer's breach of an executory contract of sale, a 
cause of action for damages arises in favor of the seller.  
Funke v. Allen.............................................. 407 

2. Injury to a junior mortgagee's interest iri chattels may be 
redressed in an action for damages grounded on the facts, 
showing the wrong and resulting injury. Locke v. Shreck.. 475 

3. One holding a claim against individual members of a part
nership which had assumed the debt may recover judgment 
in a suit against such individuals and afterward intervene 
in an action to dissolve the partnership, and have the judg
ment satisfied out of the firm's assets. Clark v. Hall........ 479 

4. An action to enforce individual liability of stockholders of 
a bank, for corporate debts, is within the equity jurisdiction 
of the court. Gerian Nat. Bank v. Farmers &g Merchants Bank, 593 

5. A taxpayer damaged by neglect of a county treasurer who 
failed to furnish a correct statement of taxes, upon request 
therefor, may maintain against the officer an action for the 
.damages thus sustained. Johnson v. Finley................. 736 

Administration of Estates. See EXECUTORS AND ADMINISTRATORS.  

Admissions. See INSTRUCTIONS, 1.  

Adverse Possession.  
1. Ordinarily, one who has been in the actual, open, exclusive, 

adverse, and uninterrupted possession of real estate for ten 
years thereby acquires absolute title to the same. McAl
Hater v. Beymer............................. .......... 247 

(805)



806 INDEX.  

Adverse Possession-concluded.  
2. To establish title to real estate by adverse possession there 

must have been maintained, by the party asserting title, an 
actual, continuous, notorious, adverse, and exclusve posses
sion of the premises. under claim of ownership, during the 
statutory period of ten years. Chicago, B. & Q. R. Co. v.  
Schalkopf .............................................. 448 

Affidavit.  
Validity of affidavit executed before an officer not permitted 

to take it. Brownell v. Fuller............................ 587 
Agister's Lien. See BAILMENT, 5.  

Alibi. See CRIMINAL LAW, 1-3.  

Amendments. See JUDGMENTS, 1. LIMITATION OF AcTIONs, 7.  
PLEADING, 3, 4. STATUTES, 2-6.  

Animals.  
1. Instruction relating to the measure of damnaies caused by 

trespassing animals held erroneous for ambiguity. Stewart 
v. Denaing............................................  

2. Where a village ordinance provides for impounding animals 
found running at large, and fixes certain fees which must 
be paid before the animal will be released, no lien is cre
ated for any fees or charges not included within those 
specified. Martin r. Foltz............................... 162 

Answer. See PLEADING, 10.  

Antenuptial Contracts. See DOWER.  

Appeal. See REVIEW.  

Appeal Bonds. See REVIEW, 1, 75, 76.  

Appearance.  
Objections to jurisdiction of the person, not appearing on the 

face of the record, may be raised by answer, and the prose
cution of appeal or error is not a waiver of such jurisdic
tional defense. Mayer v. Nelson......................... 434 

Appraisement. See EXECUTIONs, 2-5.  

Arguments. See REVIEW, 69.  

Arraignment. See CRIMINAL LAW, 4-6.  

Assets. See TRusTs.  

Assignments. See MORTGAGES, 3-6. NEGOf'IABLE INSTRUMENTS, 
5-12.  

1. It is proper matter of defense that the alleged assignee of 
the claim in suit is not the owner thereof or the real party 
in interest. Henley v. Evans............................. 187 

2. A non-negotiable chose in action in the hands of an assignee 
thereof is subject to all the equities between the original
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Assignments-concluded.  
parties prior to the assignment, but not subject to equities 
of which he had no notice, existing between his assignor 
and a third person. Williams v. Donnelly................. 193 

Assignments of Error. See NEW TRIAL, 2. REVIEw, 2-12.  

Associations. See ESTOPPEL, 3.  

Attachment. See EXECUTIONS, 4, 5.  

1. Upon the filing of a proper inventory and affidavit an officer 
who seized personalty claimed by defendant to be exempt 
should cause it to be appraised. First Nat. Batk of Ncligh 
v. Lancaster............................................ 467 

2. Where a junior mortgagee is without actual possession of 
the mortgaged chattels or the right of immediate possession, 
an officer, under writs of attachment, may lawfully seize 
the property and by a sale in gross dispose of the mort
gagor's reversionary interest. Locke v. Shreck.............. 472 

3. Where land is leased for a share of the crops, the landlord 
and tenant are tenants in common of the groving crops 
and the interest of either is a leviable one. SiIs v. Jones.. 769 

Attorneys at Law.  
1. The rights and duties of counsel employed to conduct liti

gation considered and stated in the opinion. Chicago, B. S 

Q. R. Co. v. Kellogg..................................... 128 

2. One desiring to review rulings as to misconduct of counsel 
must call such conduct to the attention of the trial court at 
the time, ask protection therefrom, preserve it in a bill of 

exceptions with rulings and exceptions, and present the rec

ord in the supreme court under an assignment of error. Id.  

Auditor of Public Accounts. See STATE AND STATE OFFICERS.  

33ailment. See LARCENY, 1. SALES, 9.  

1. Where a contract of sale is silent as to place of delivery, 
and the seller delivers the goods to a carrier, consigned to 

buyer, the carrier is the bailee of the person to whom, and 
not by whom, the goods are consigned. Neinteyer Luiber 

Co. v. Burlington & M. R. R.. Co................... ........ 322 

2. One bestowing labor and skill on a chattel bailed to him 

for that purpose, thereby increasing its value, has a lien 

thereon superior to the lien of a prior chattel mortgage.  
Drrammond Carriage Co. v. Mills........................... 417 

3. One bestowing labor and skill on a chattel bailed to him 

for that purpose, thereby increasing its value, may retain 

it until his reasonable charges are paid. Id.  

4. Lien for repairing a buggy held superior to a chattel mort

gage executed before the repairs were made.. Id........... 418 

5. Rules relating to agisters' liens eld inapplicable to a lien 

in favor of one who repairs a chattel bailed to him for that 

purpose. Id.......................*.................. 423
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Banks and Banking. See CORPORATIONS, 9. TRUSTS. TJSURY.  1. A bank occupying a room leased by it from its debtor Lcld, under facts stated, not entitled to apply the rent on the debt. Benedict v. Citizcns Bank of Plattemouth............. 113 
2. Liability of a bank for failure to collect a draft sent to it for collection, where it failed to perform its duties in good faith. Dern . Kellogg ................................... 

561 3. Evidence as to damages for failure of a bank to collect a draft sent to it for collection, where it failed to perform its duties in good faith, neglected to communicate with the drawer, and took all the property of drawee to.secure its own claims and those of others. Id.  
4. In an action to enforce individual liability of stockholders 

of a bank, for corporate debts, the bank is a proper, though unnecessary, party. German Nut. Bank v. Farnercs & Merchants Bank ........................................... 
593 

5. The amount due from a corporation must be ascertained by a court's finding and judgment before creditors can enforce against individual stockholders a liability created by section 4, article 11, of the constitution (Miscellaneous 
Corporations), and this rule applies to liability of stockholders of a bank under section 7 of said article. Id.  

Bastardy.  
In a prosecution for bastardy the amount defendant, upon conviction, shall be required to pay is to some extent within the discretion of the trial court, and its judgment will not be held excessive upon review, in absence of an abuse of discretion. Wurdenan v. Schultz............** ............ 404 

Beneficiaries. See TRUsTS.  

Bill of Exceptions. See REVIEW, 13-17.  
1. Authority of a clerk of the district court to settle a bill of exceptions may be exercised by his deputy. Brownell V.  

Fuller ................................................. 
586 

2. On motion to quash a bill of exceptions the supreme court may receive independent evidence. Id....................587 
8. Objection to a bill of exceptions because it was not presented for examination and amendment in the statutory 

period, made for the first time in the appellate court nearly two years after filing transcript, and after service of briefs, upon the merits, by the party seeking the reversal, comes 
too late. Saunders v. Bates.............................. 209 

4. Necessity of notice of presenting a bill of exceptions for allowance. Brownell v. Fuller............................ 587 
5. That defendant in error held a proposed bill of exceptions .longer than the law permitted did not excuse a subsequent 

default by plaintiff in error. Supreme Tent of the Knights of Maccabees v. Kreig.................................... 
588
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ui of Exceptions-concluded.  
& Assuming, but not deciding, that the absence from the 

county of both trial judge and clerk during the period 
within which a proposed bill of exceptions should have 
been presented for settlement excused a failure to have 
it settled within that time, still the statutory time began 
to run, under that assumption, from the time of the judge's 
return, and he was not authorized to allow the bill when it 
was not presented for more than ten days after his return.  
Id.  

T. Defendant in error did not waive his right to move to quash.  
the bill by appearing before the trial judge merely to object 
to its allowance, nor by failing to file the motion until after 
the time had expired within which the plaintiff in error was 
required to file his briefs to the merits, such briefs not hav
ing been filed. Id...................................... 589 

Bill of Lading. See SALES, 5.  

Bills and Notes. See NEGOTIABLE INSTRUMENTS.  

Bona Fide Purchaser. See FRAUDULENT CONVEYANCES, 9. MORT
GAGES, 6. NEGOTIABLE INSTRUMENTS, 2.  

Bonds. See COUNTIES, 4. ELECTIONS. INJUNCTION, 2, 3. MUNici
PAL CORPORATIONS, 3. REVIEw, 1, 75, 76.  

On a contract between a county and a person contracting with 
it for the erection of a court house, he and the sureties on 
his bond, in a suit by one who has not been paid for fur
nishing material, may be held liable under a provision im
posing on the contractor the duty of paying for the ma
terials used. Pickle Marble & Granite Co. v. McClay.......... 661 

Books of Account. See EVIDENCE, 1, 2.  

Briefs. See REVIEw, 6, 18-20.  
Effect of acceptance of service. Farney v. Hamilton County .... 797 

Building and Loan Associations.  
Evidence held to sustain a finding for plaintiff in an action 

against a building and loan association to recover a balance 
due on a mortgage. Continental Building & Loan Ass'n v.  
Aulgur ................................................ 11 

Burden of Proof. See CRIMINAL LAW, 7, 8. FRAUDULENT CON
VEYANCES, 7, 0. RUSBAND AND WIFE, 6, 7, 9. PARTNER
SHIP, 2. STREET RAILWAYS, 4.  

Carriers. See NEGLIGENCE, 1. SALES, 3-5. STREET RAILWAYS.  

1. A railroad company which issues a through ticket, and so 
contracts to carry a passenger beyond its own terminus, 
constitutes the connecting carrier its agent for the pur
pose of performing the contract, and is liable for the neg.  
ligence of such connecting carrier. Omaha & R. V. R. Co.  
*. Crow ............................................... 748
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Carriers-concluded.  
2. By accepting a drover's free pass a shipper of live stock' 

does not become the servant of the railroad company, and 
is not within the fellow-servant rule. Id.  

8. A shipper traveling on a drover's free pass and caring for 
his live stock in transit does not assume the risk of the 
carrier's negligence, but only the dangers resulting from 
his peculiar duties while the railroad is being carefully 
operated. Id.  

4. A shipper'who cares for his live stock in transit and travels 
on a drover's free pass assumes such risks and inconven
iences as necessarily attend upon caring for such stock, and, 
modified accordingly, the liability of the railroad company 
for negligently injuring him is that of a common carrier 
for hire. Id.  

Chattel Mortgages. See REPLEVIN 7. TROVER AND CONVERSION, 
3,4.  

Conveyance to Relative.  
1. Where a chattel mortgage securing to a relative of mort

gagor the latter's matured debt, and depriving his other 
creditors of their just dues, is assailed as fraudulent. per
sons claiming rights under the mortgage must show the 
bona fides of the transaction. Heffleg v. Hunger.............. 776 

2. Evidence held to sustain a finding that a mortgage in favor 
of mortgagor's relative was fraudulent as to creditors. Id.  

Execntion and Delirery.  
3. A chattel mortgage remaining in possession of mortgagor 

without actual delivery may create a valid lien where the 
parties intend it shall have that effect; but such intention 
will not be presumed, and a finding on conflicting evidence 
that no lien was created will not be disturbed. Western 
Assurance Co. v. Kilpatrick............................... 241 
British-Anerican Assurance Co. v. Kilpatrick................ 241 

4. An undated instrument signed by grantor and taken by 
grantee for retention until he is notified by grantor of a 
contingency, after which the instrument is to be filed, does 
not become a completed chattel mortgage until the grantor 
takes the action contemplated by the agreement. Midland 
State Bank v. Kilpatrick-Koch Dry Goods Co.................. 410 

Liens. Rights of Bailee Making Repairs.  
5. The lien of a chattel mortgage on a stock of merchandise 

attaches to the articles in stock at the time the mortgage 
is executed, but generally does not attach to future addi
tions to the stock. Id.................................. 411 

. A junior mortgagee has an interest in the mortgaged prop
erty which the law will protect in an appropriate action.  
Locke r. Shreck ......................................... 472 

-'. One bestowing labor and skill on a chattel bailed to him for
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Chattel Mortgages-concluded.  
that purpose, thereby increasing Its value, has a lien 
thereon superior to the lien of a prior chattel mortgage.  
Drummiond Carriage Co. v. Mills....................... 417 

8. Lien for repairing a buggy held superior to a chattel mort
- gage executed before the repairs were made. Id........... 418 

Parol Release.  
9. Where the evidence in an action on a policy tended to show 

that release of a mortgage on the insured chattels had been 
expressed by parol before the fire, an instruction to the jury 
to find for insurer as to such property because of a pro
vision in the policy rendering it void if the property be
came incumbered, held erroneous. Johansen v. Home Fire 
Ins. Co. ........................................... 549 

Possession by Mortgagor. Sales.  
10. A chattel mortgage providing that mortgagor may remain 

in possession and "sell any of the stock in trade in the 

regular course of business," but containing no provision 
for applying the proceeds to payment of the mortgage 
debt, held fraudulent as to mortgagor's creditors. Buckstaff 
Bros. Mfg. Co. v. Snyder.... ......................... 540 

11. Where mortgagor remains in possession and sells mort
gaged goods in the usual course of business pursuant to an 
agreement to apply the proceeds upon the debt secured, the 
court should not pronounce the transaction fraudulent aa a 
matter of law, and in such a case it is prejudicial error to 
withdraw from the jury the question of fraud. Lepin v.  
Coon ............................................ 664 

12. The intent with which a mortgagor is permitted to sell 
mortgaged goods, where it does not appear on the face of 
the mortgage, is a question for the jury. Id.  

Title.  
13. Mortgagor retains title to the chattels until foreclosure of 

the mortgage. Drummond Carriage Co. v. Mills............ 418 

Chose in Action. See ASSIGNMENTS, 2.  

City Attorney. See OFFICE AND OFFICERS.  

City Engineer. See OFFICE AND OFFICERS.  

Civil Service. See MUNICIPAL CORPORATIONS, 6-11., 

Clerk of Court.  
Authority of a clerk of the district court to settle a bill of ex

ceptions may be exercised by his deputy. Brownell v. Fuller, 586 

Collateral Security. See PLEDGES. PRINCIPAL AND SuRErr, 3, 

Commercial Agencies. See SALES, 20.  

Common Carriers. See CARRIERs. STRErr RAILWAYS.  

Compounding Felony. See CONTRACTS, 2.
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Compromise and Settlement. See CRIMINAL CONVERSATION.  

Conditional Sales. See SALES, 9-12.  

Confirmation. See EXECUTIONS, 7-15.  

Constitutional Law. See CORPORATIONS, 7. MUNICIPAL CORPORA
TIONS, 12. STATUTES.  

1. Taxation in aid of internal improvements such as irrigating 
canals or ditches does not involve the taking of property 
for private use, or without due process of law. Cummings 
v. Hyatt................................................  

2. The constitutional provision that "the right to be heard in 
all civil cases in the court of last resort by appeal, error, 
or otherwise," does not prevent the supreme court from 
prescribing such reasonable rules as are deemed essential 
to the prompt and orderly disposition of causes for review, 
nor is the refusal to permit oral arguments violative of the 
constitution. Schmidt v. Boyle........................... 387 

8. Property is not taken for a public use without due process 
of law when an opportunity is afforded the owner to have 
his damages ascertained by adequate and appropriate ju
dicial proceedings, and provision is made for the payment 
of the amount thereof prior to the time the property is 
taken. Howard r. Board of Supervisors.................... 443 

4. Section 4, article 11, of the constitution (Miscellaneous Cor
porations), by fixing the liability of stockholders, limits 
such liability, and it is not within the power of the legis
lature to extend it. Van Pelt v. Gardne................... 702 

Construction. See CONSTITUTIONAL LAW, 4. CONTRACTS, 7.  

Constructive Service. See MORTGAGES, 14.  

Contempt. See JUSTICE OF THE PEACE, 7.  
1. In a proceeding for contempt the affidavit is jurisdictional.  

Herdman v. State...................................... 626 

2. In an affidavit for contempt affiant must allege on personal 
knowledge the act of which complaint is made, statements 
made on information.and belief being insufficient. Id.  

S. An affidavit charging one with contempt must state the acts 
with as much certainty as is required in an information 
charging a crime. Id.  

4. Rules of strict construction applicable in criminal cases gov
ern proceedings for contempt. Id.  

Continuance.  
To review denial of a continuance it is necessary to take an 

exception to the ruling in the trial court. Staples v. Arling
ton State Bank......................................... 760

I
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Contracts. See CARRTERS, 1. DOWER. GUARANTY. HUSBAND AND 

WIFE. INSURANCE. NEGOTIABLE INSTRUMENTS. REFORMA

TION OF INSTRUMENTS. SALES. VENDOR AND VENDEE.  

Evidence of Execution.  

1. In an action by the owner of a lot to recover from his lessee 

a sum paid by lessor to the owner of an abutting lot for 

erecting a party wall used by lessee, evidence held to sustain 

a finding that plaintiff and defendant entered into the con

tract pleaded as a defense. Smith v. Kennard............. 524 

Compounding Felony. Public Policy.  

2. A contract, the consideration of which, in whole or in part, 

is the compounding of a felony or the stifling of a criminal 

prosecution, is contrary to public policy, illegal, and void.  

McCormick Harvesting Machine Co. v. Miller.................. 644 

. Limitation of Action. Public Policy.  

S. A provision in a contract limiting the time for bringing suit 

thereon to a period different from that fixed by statute is 

against public policy and not enforceable. Miller v. State 

Ins. Co ........................... .................... 121 

Ratification.  

4. The payment of money on an agreement to compound a 

felony cannot be considered as a ratification, since the con

tract was illegal and void and incapable of ratification.  

McCormick Harresting Machine Co. v. Miller.................. 644 

Duress.  

5. Contracts made under fear of unlawful arrest, and not those 

executed under threat of lawful imprisonment, can be 

avoided on the ground of duress. Id.  

Interpretation and Enforcement.  

6. The interpretation of a written contract is for the court 

and not for the jury, when it is capable of being construed 

by its terms alone, unaided by extrinsic facts. Western Mfg.  

Co. v. Rogers........................................... 456 

7. Where a written contract is the basis of an action and 

neither party asks for a reformation thereof, it is the duty 

of the court to ascertain its meaning and enforce it accord

ingly. Clark v. Hall.................................... 479 

Rights of Third Persons.  

8. In a contract between a county and a person contracting 

with it for the erection of a court house, a provision impos

ing on the contractor the duty of paying for materials used 

in the building is valid; and one who furnished material 

may maintain an action on the contractor's bond given to 

secure performance of the contract. Pickle Marble & Granite 

Co. v. McClay.......................................... 661 

9. One not a party to a contractor's bond may maintain an ac

tion thereon, where such bond was executed for his benefit.  

Id...................................................... 663
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Contribution. See CORPORATIONS, 11.  

Conversion. See TROVER AND CONVERSION.  

Conveyances. See CHATTEL MORTGAGES. FRAUDULENT CONVEY
ANCES. MORTGAGES. SALES. VENDOR AND VENDEE.  

Corporations. See JUDGMENTS, 5. UsumY.  

Borrowed Money.  
1. Where money is borrowed by stockholders of a corpora

tion for its benefit, and actually used in its business, the 
corporation is legally liable for the repaymeit of such 
money. Stough v. Ponca Mill Go......................... 500 

Insolcency. Assets.  
2. The assets of an insolvent corporation constitute a trust 

fund in the hands of its directors to be used by them in 
paying corporate debts. Id.  

Liability of Stockholders. Enforcement.  
3. Outline of general relief to be afforded in an action to en

force individual liability of stockholders, for corporate 
debts. German Nat. Bank v. Farmers & Merchants Bank...... 593 

4. An action to enforce individual liability of stockholders, for 
corporate debts, should be for the benefit of all the creditors 
of the corporation. Id.  

5. In an action to enforce individual liability of stockholders, 
for corporate debts, the corporation is not a necessary 
party. Van Pelt v. Gardne.............................. 708 

6. Petition to enforce individual liability of stockholders, for 
corporate debts, held to allege that the amount due the 
creditor from the corporation had been ascertained and 
that the corporate property had been exhausted. German 
Nat. Bank v. Farmers d- Mlerchants Bank.................... 593 

7. The amount due from a corporation must be ascertained 
by a court's finding and judgment before creditors can en
force against individual stockholders a liability created by 
section 4, article 11, of the constitution (Miscellaneous Cor
porations), and this rule applies to liability of stockholders 
of a bank under section 7 of said article. Id.  

8. A provision in the charter of a corporation providing that 
the private property of a stockholder shall not be liable for 
the debts of the corporation is void, in so far as it attempts 
to exempt the stockholder from liability-for his unpaid 
stock subscription-for the payment of corporate debts.  
Van Pelt v. Gardner ..................................... 702 

9. The liability of a stock subscriber, for corporate debts, ex
cept he be a stock subscriber of a banking corporation, is 
limited to the amount of his unpaid stock subscription. Id.  

10. Section 4, article 11, of the constitution (Miscellaneous 
Corporations), not only determines what the liability of



Corporations-continued.  
a stockholder in a corporation, for the corporate debts 
thereof, shall be, but it limits this liability, and it is not 
within the power of the legislature to extend it. Id.  

11. As between the stock subscribers and the creditors of a 
corporation, each stock subscriber is liable to the extent 
of his unpaid stock subscription; and as between them
selves, each stock subscriber is liable for his proportionate 
share of the corporate debts, and one stock subscriber who 
has been compelled to pay more than his proportionate 
share may sue his co-subscribers for contribution. Id.  

12. One creditor of a corporation cannot maintain an action 
in his own name and for his own benefit against the debtor 
stock subscribers of a corporation; but, to subject unpaid 
stock subscriptions to the payment of corporate debts, all 
debtor stock subscribers and all creditors of the corpora
tion should be made parties, and a receiver appointed. Id.  

13. Within the meaning of section 4, article 11, of the constitu
tion (Miscellaneous Corporations), fixing liability of stock
holders, the exact amount justly due has been ascertained 
when the creditor's claim against the corporation has been 
reduced to judgment; and the corporate property has been 
exhausted when execution issued on such judgment has 
been duly returned unsatisfied. Id....................... 701 

14. In an action to enforce individual liability of stockholders, 
for corporate debts, the decree should not be a joint one 
against all subscribers for the amount of the corporate 
debts, but a several judgment against each subscriber for 
the amount of his unpaid subscription. Id................ 702 

15. In an action to enforce individual liability of stockholders, 
for corporate debts, the decree should provide for an execu
tion against each subscriber for his proportionate share of 
the corporate debts, interest, and costs, and if any execu
tion should not be collected in full, then for the issuance, 
upon order of the court, of additional executions from time 
to time against each solvent subscriber for his proportion
ate share of the corporate debt remaining unpaid. Id.  

16. Section 2 of an act passed February 18, 1873, entitled 
"Homestead Associations," being section 146, chapter 16, 
Compiled Statutes, was repealed by section 4, article 11, of 
the constitution (Miscellaneous Corporations), fixing lia
bility of stockholders. Id.  

Mortgages. Ultra Vires.  
17. Where a corporation borrows money and executes a mort

gage on its real estate to secure the payment thereof, a 
third person cannot assail the transaction on the ground 
of ultra ires. Beels v. North Nebraska Fair & f)ring Park 
Ass' .................................................. 226

INDEX. 815
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Corporations-conludea.  
18. A mortgage executed by an insolvent corporation to a third 

person to secure a debt, for the payment of which one of 
its ofilcers or directors is personally bound, is illegal and 
void. Stough v. Ponca Mill Co........................... 500 

19. A mortgage executed by an insolvent corporation to secure 
a debt due from it to one of its officers or directors is illegal 
and void. Id.  

. Subscription for Stock.  
20. Evidence held to sustain a finding for defendant in an ac

tion on a subscription for stock. Gretna State Bank v.  
Grabow .................................................... 547 

Costs. See INJUNCTION, 3.  

Counsel. See ATTORNEYS AT LAW.  

Counter-Claim. See NEGOTIABLE INSTRUMENTS, 15.  

Counties. See DRAINAGE. TAXATION. TRUSTS, 6, 7.  

Appeal from County Board.  
1. Procedure on appeal from an order of a county board in 

passing upon a claim against the county. Box Butte County 
v. Noleman.............................................. 239 

Fiscal Year.  
2. The words "fiscal year," as employed in section 20, chapter 

28, Compiled Statutes, mean the fiscal year during which 
taxes are collected, and not the year in which they were 
levied. State v. Cornell................................. 647 

3. The fiscal year of a county is the calendar year. Id.  

FundinU Bonds. Election.  
4. Under section 134, article 1, chapter 18, Compiled Statutes, 

a majority of all the votes cast at the election is sufficient 
for the adoption of a proposition to issue county funding 
bonds, where, by their issuance, the amount of the county 
indebtedness is not increased, and the rate of interest is re
duced. Id.............................................. 72 

5. An instruction which withdrew from a jury the considera
tion of the necessity of employing brokers to refund county 
bonds, because in the contract, for the performance of 
which the recovery was sought against the county, its com
missioners had assumed to determine the existence of such 
necessity, held erroneous. Lancaster County v. Green........ 9 

Funds.  
6. A county board cannot be compelled to provide, through a 

use of the county general fund, for the payment of a war
rant which, upon its face, requires that payment thereof, 
when made, shall be charged to a certain designated ditch 
fund. Hall v. State..................................... 28 

Powers of County Board.  
7. A county board, in addition to the powers conferred by
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statute, has such other powers as are necessary to carry 
into effect the powers granted. Lancaster County v. Green.. 98 

8. The word "necessary" as applied to implied powers of 
county boards means no more than the exercise of such 
powers are as reasonably required by the exigencies of each 
case as it arises. Id.  

Taxation.  
9. Under township organization a county may assess property 

for county purposes and a township may assess it for town
ship purposes, though the aggregate of the taxes thus as
sessed exceeds 15 mills on the dollar. Chicago, B. & Q. R.  
Go. v. Klein. ........................... ................ 781 

10. County authorities, except for the special reasons men
tioned in section 5, article 9, of the constitution, cannot 
assess taxes for county purposes in excess of 15 mills on 
the dollar. Id.  

Treasurer's Fees.  
11. Chapter 52, Session Laws of 1893, takes from a county the 

right to maintain an action against its treasurer to recover 

illegal fees retained by him pursuant to a settlement with 
the county board, but does not satisfy or vacate a judgment 
already obtained against him by the county for the illegal 
fees thus retained. Kearney County v. Taylor............. 542 

12. The auditor of public accounts is powerless to draw a war
rant upon the treasury for commissions due a county treas
urer upon moneys collected by him for the state and paid 
into the treasury, unless a specific appropriation has been 
made for that purpose by the legislature. State v. Cornell.. 648 

County Board. See COUNTIES. HIGHWAYS, 2.  

County Superintendent. See SCooOLs AND SeooL DIsTmIcTs.  

County Treasurers. See COUNTIES, 11, 12. DAMAGES, 4. TAXA

TION, 3, 4. TnUSTS, 6, 7.  

Courts.  
1. Litigants cannot trifle with the court, but must act with 

candor and in good faith. Gilbert v. Marrow................ 80 

2. A judge, to be "interested" within the meaning of section 
37, chapter 19, Compiled Statutes, and therefore disqualified, 
must be pecuniarily interested, or his interest in the liti

gation must be such that he will gain or lose something by 
the result. Chicago, B. & Q. R. Co. v. Kellogg............... 138 

3. A judge who presided at the trial of an action and ren

dered judgment therein is not, from that fact, interested 

and disqualified, under the statutes (Compiled Statutes, 
ch. 19, see. 37), to hear another suit to vacate such judg
ment. Id.  

56
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Courts-concluded.  
4. A judicial officer acting within his jurisdiction in a judicial 

capacity is not liable in damages for his acts. Kelsey v.  
Klab nde ............................. . .................. 760 

Covenants. See VENDOR AND YENDEE, 2.  

Coverture. See HUSBAND AND WVIFE.  

Creditors' Bill. See JUDGMENTS, 5. MORTGAGES, 1, 2.  
In a suit to subject realty claimed by a wife to payment of 

judgments against her husband, where the decree in such 
suit was for plaintiff, ascertained the amounts due on the 
judgments, and directed the sheriff to sell the realty as 
upon execution, it was held that a sale under the decree, 
rather than ipon executions, vested title in the purchaser.  
Schott v. Machaner ..................................... 514 

Criminal Conversation.  
There exist in actions for criminal conversation the same 

rights to compromise and the same privilege with regard to 
offers to compromise as exist in other actions. Smith v.  
Meers .................................................. 2 

Criminal Law. See CONTEMPT. INSTRUCTIONS, 3, 4, 14, 16, 18.  
Alibi.  

1. Definition of "alibi." Pcyton c. State..................... 188 
2. The distance of accused from the place of the crime is not 

the controlling fact under the defense of alibi. Id.  
3. Under the defense of alibi accused is entitled to an acquittal 

whenever the jury, from a consideration of the evidence, 
have a reasonable doubt of his presence at the commission 
of the crime, and such doubt may arise from lack of proof 
on part of the state or from evidence adduced on behalf 
of accused. Id.  

Arraignmnt and Plea.  
4. A conviction under an amended information charging a 

felony will not be sustained where the record does not af
firmatively disclose that the accused was arraigned, and that 
he pleaded before trial. Barker c. State................... 58 

5. When it is discovered during the trial on the charge of a 
felony that there has been no arraignment and plea, the 
court should not proceed with the trial without arraigning 
the accused, entering his plea, and causing the jury to be 
resworn and the witnesses to be re-examined. Browning 
v. State............................................... 203 

6. A judgment of conviction of felony cannot stand where 
th'ere was no arraigfiment of, and plea by, the accused be
fore the trial. Id.  

Burden of Proof.  
7. The burden of proof in a c iiniral action is on the state and 

does not shift to defendant. Dui s c. State................ 177
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Criminal Law-concluded.  
8. The burden of proof is not on accused to establish an alibi.  

Peyton v. State......................................... 188 

Evidence.  
9. The rule excluding evidence of a crime other than that for 

which accused is being tried held applicable to a prosecution 
for larceny as bailee. Davis v. State...................... 178 

10. There are exceptions to the rule which excludes evidence 
of a crime other than that for which accused is being tried.  
Id.  

Information. Notice of Trial.  
11. In a prosecution for a felony the right of accused to a copy 

of the amended information, and one day to prepare for 
trial, may be waived. Barker v. State...................... 53 

12. Transcript held to show that an information was filed 
against accused in the trial court during the term at which 
he was required to appear, and that the trial was had upon 
an amended information presented at a subsequent term of 
court. Id.  

Jurisdiction.  
13. The absence of jurisdiction of the district court will not 

be presumed, but must affirmatively appear from the face 
of the record. Id.  

14. If the court has jurisdiction of the person of the accused 
and of the crime charged and does not exceed its lawful 
authority in passing sentence, its judgment is not void, 
whatever errors may have occurred during the trial. In re 
Ream ................................................. 667 

Sentence.  
15. If a single offense is charged in different counts of an in

formation, and there is a conviction on each count, but one 
sentence can be imposed. Barker v. State................. 53 

Crops. See EXECUTIONS, 21, 22.  

Cross-Examination. See W1TNESSEs, 7-9.  

Custom and Usage.  
1. A custom, to be binding, must be lawful and reasonable.  

Dern v. Kellogg ......................................... 561 

2. A custom unknown to one who drew a draft and sent it 
for collection to a bank located in a distant city where 
such custom prevailed, held not binding on the drawer. Id.  

3. A custom to be negligent held no defense in an action for 
injuries resulting from negligence. Omaha d R. V. R. Co.  

v. Crow ............................................... 748 

Damages. See BANKS AND BANKING, 3. DEATH BY WRONGFUL 

ACT. EMINENT *DOMAIN. INJUNCTION, 3. MASTER AND 

SERVANT. REPLEVIN, 6. SALES, 13. STREET RAILWAYS, 3.  
1. A recovery may be had, under a general allegation of dam-
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Damages-concluded.  
ages, for all injuries which necessarily follow as results of 
the act complained of, including permanent effects of such 
injuries. City of Harvard v. Stiles......................... 26 

2. Judgment affirmed for $1,200 in favor of one who was in
jured on a defective sidewalk. Id.  

3. Injury to a junior mortgagee's interest in chattels may be 
redressed in an action for damages founded on the facts 
showing the wrong and resulting injury. Locke v. Shreck... 475 

4. A taxpayer damaged by neglect of a county treasurer who 
failed to furnish a correct statement of taxes, upon request, 
may maintain against the officer an action for the dam
ages thus sustained. Johnson c. Finley.................... 736 

Death by Wrongful Act.  
1. Evidence held sufficient to sustain a verdict for plaintiff.  

Omaha & R. V. R. Co. v. Croio............................. 748 
2. In a petition under Lord Campbell's Act averments of pe

cuniary loss held sufficient. Id.......................... 747 

Deceit. See SALES, 18, 19.  

Declarations. See EVIDENCE, 136 

Decrees. See JUDGMENTS.  

Dedication.  
Power of a city to change to a particular use land dedicated to 

the public for a different purpose. Tukey v. City of Omaha, 
371, 372, 374 

Deeds. See MORTGAGES. VENDOR AND VENDEE, 1.  

Deficiency Judgments. See JUDOMENTS, 12.  

Delivery. See SALES, 1-7.  

Demurrer. See LIMITATION OF AcTIoss, 4.  

Deputy Clerk. See CLERK OF COURT.  

Descent and Distribution. See RES JUDICATA, 2.  
Wife's rights in homestead after death of the husband. Cooley 

v. Jansen ............................................. 32 

Discretion of Court. See REVIEW, 23. TRIAL, 10. VENDOR AND 
VENDEE, 6.  

Dismissal. See JUDGMENTS, 3. RES JUDICATA, 6. REVIEW, 24, 82.  

Ditches. See DRAINAGE.  

Docket Entries. See REVIEW, 77.  

Documents. See INSURANCE, 8.  

Dormant Judgments. See JUDGMENTS, 13, 14.  

Dower.  
1. The manner in which dower may be barred by an ante-
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nuptial arrangement is regulated by statute, and, In the 
absence of any contravening equitable considerations, that 
method is exclusive. Fellers C. Fellers.................... 694 

2. An antenuptial contract whereby each party agreed to 

claim no interest in the property of the other after mar

riage, and by which the proposed husband was required to 

make his will in such terms that his intended wife, there
under, would be entitled to a certa:n estate in his realty, 

held to be an entirety; that the two provisions were inter

dependent; and that the antenuptial agreement was but an 
executory contract, which, in view of the statutory method 
of barring dower, is unenforceable. Id.  

3. Antenuptial contract, and occupancy of dwelling-house as 
authorized by will of husband, held not to estop widow from 
claiming dower. Id.................................... 700 

Draft. See NEGOTIABLE INSTRUMENTS, 1.  

Drainage.  
Article 1, chapter 89, Compiled Statutes, held to require the 

formation of a special ditch fund, which alone is available 
for payments for improvements made entirely within a 

single county,-under the provisions of said article, and that 
for the purpose of making such payments moneys can only 

be obtained from the county general fund by borrowing as 

provided by section 26 of said article. Hell v. State......... 280 

Due Process of Law. See CONSTITUTIONAL LAW, 3.  

Duress. See CONTRACTS, 5. HUSBAND AND WIFE, 9, 10.  

Ejectment. See VENDOR AND VENDEE, 4.  

Plaintiff cannot rely on the weakness of defendant's title.  
Chicago, B. & Q. R. Co. v. Schalkopf ....................... 450 

Election of Remedies. See AcTIONs, 3.  

Elections. See COUNTIES, 4. MUNICIPAL CORPORATIONS, 2, 3.  
A married woman who holds lands in fee is a "freeholder" 

within the meaning of section 14, chapter 45, Compiled 
Statutes, providing that freeholders may petition for an 
election to vote bonds for internal improyements. Cum

m ings v. H yatt ............................................... 35 

Eminent Domain. See IRRIGATION.  

Where land has been appropriated for a public highway, an 
instruction which directs the jury to allow the owner full 

compensation for land actually taken and such damages to 

the residue of the tract as are equivalent to the diminution 
of the value thereof is not unfavorable to him. Howard v.  
Board of Supervisors .................................... 444 

Equity. See REVIEW, 62. VENDOR AND VENDEE, 6.  

1. The test of equity jurisdiction is the absence of an ade-
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Equity-concluded.  
quate remedy at law; but an adequate remedy at law Is one 
that is as practicable and efficient to the ends of justice 
and its prompt administration as the remedy in equity.  
Richardson Drug Co. v. Meyer............................. 319 

3. An action to enforce individual liability of stockholders 
of a bank, for corporate debts, is within the equity juris
diction of the court. German Nat. Bank v. Farmers d Mer
chants Bank ............................................ 593 

Error. See REVIEW.  

Estates. See MERGER.  

Estoppel. See ACCOUNTING, 1. AcTroNs, 3. PARTNERSHIP, 5.  
TRIAL, 2.  

1. An estoppel in pais well pleaded presents a question of fact, 
which, as such, should be submitted to the jury. Gaylord 
v. Nebraska Savings d Exchange Bank........................ 106 

2. Principal held estopped to deny the authority of an agent.  
Continental Building & Loan Ass'n v. Aulgur................ 130 

3. In a suit for $3,000 insurance on the certificate of a fra
ternal benefit association to a member, defendant cannot 
urge that the certificate limits the amount payable to the 
proceeds of an assessment of $2 on each member, and that 
there is, therefore, a question whether thereby $3,000 could 
be realized, there being a statute forbidding such associa
tion from issuing a certificate of over $1,000 if it has not a 
membership of 2,000. Modern Woodman Accident Ass'n v.  
Shryock ............................................... 50 

4. The signers of an injunction bond are estopped in a suit 
thereon from asserting as a defense that the injunction 
order was broader than the application. Gibson v. Reed..... 309 

5. In a suit on a note transferred by indorsement to plaintiffs, 
it was held that defendant was not estopped to deny that 
plaintiffs were partners. Hoyt v. Kountze................. 370 

6. Antenuptial contract, and occupancy of dwelling-house as 
authorized by will of husband, held not to estop widow from 
claiming dower. Fellers v. Fellers......................... 700 

7. Where, under a decree foreclosing one of two mortgages 
of equal priority given to plaintiff in one transaction and 
covering the same lands, the appraisers erroneously de-,( 
ducted from the value of the premises the amount of a 
judgment as a senior lien, plaintiff, being the purchaser 
at the foreclosure sale, cannot be heard, in a subsequent 
action by him to foreclose the other mortgage, to assert 
that such judgment was the junior lien. Farmers Loan d 
Trust Co. v. Schwenk.................................... 657 
Peterborough ,Sarings Bank r. Pierce..................... 721
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8. Action of county board and county treasurer in accepting 

dividend on non-preferred claims against an insolvent bank, 

held not to estop the county from asserting its right to have 

its claim preferred. State v. Bank of Commerce............ 727 

Evidence. See CRIMINAL LAw, 3. EXEMPTION, 2. INSURANCE, 4-6, 

8, 11. MALICIOUS PROSECUTION. MECHANICS' LIENS, 6, 7, 8.  

PARTNERSHIP, 2. PRINCIPAL AND AGENT, 1, 5. RAPE. RE

VIEW, 25-32, 37, 62. SALES, 6. TRIAL, 2.  

Books of Account.  

1. Books of account, kept by one partner and showing his 

transactions with the other, to which accounts the other 

had access and which he from time to time examined, and 

which, after the business ceased. he admitted to be correct, 

are admissible on an accounting between them. Morris v.  

Haas .................................................. 
579 

2. Books of account are not admissible in evidence unless it 

affirmatively appears that there has been a compliance 

with the essential requirements of section 346 of the Code 

relating to admissibility of such books. Atkins v. Seeley....,688 

City Ordinances.  

3. Where a city clerk's certificate showed that a city ordinance 

had not been published for the statutory time, the ordinance 

was held inadmissible in evidence without further proof.  

Union P. R. Co. v. McNally............................... 11 

4. The statutory method of proof of the existence of an ordi

nance of the city of Omaha is not exclusive, but such proof 

may be made by common-law methods. Johnson v. Finley.. 733 

Common Knowledge.  

5. That relations of trust and confidence arise and exist be

tween husband and wife, and that the husband is, with 

possibly a few notable exceptions, the dominant personage, 

are matters of common knowledge and must be admitted.  

Stenger Benevolent Ass'n v. Stenger........................... 433 

crinies.  

1. The rule excluding evidence of a crime other than that for 

which accused is being tried held applicable to a prosecution 

for larceny as bailee. Davis v. State...................... 178 

Court Records.  

7. To support a judgment of a justice of the peace the record 

must affirmatively show jurisdiction over the person of de

fendant Miller v. Meeker............................... 452 

Damages. Negligence.  

S. In an action against a city by a person who had a hand 

injured by falling upon a defective sidewalk, evidence re

lating to the condition of the arm held properly admitted.  

City of Harvard v. Stiles..................................... 26
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Evidence-continued.  
9. Evidence of contributory negligence in an action by an in

jured employd against a railroad company. Chicago, R. I.  
d P. R. Co. v. Cowles.................................... 269 

10. Evidence held insufficient to show that a sheriff's seizure 
of chattels under writs of attachment resulted in injury to 
the interest of a junior mortgagee. Locke v. S/week......... 475 

11. Evidence as to damages for failure of a bank to collect 
a draft sent to it for collection, where it failed to perform 
its duties in good faith, neglected to communicate with 
the drawer, aiid took all the property of drawee to secure 
its own claims and those of others. Dern v. Kellogg........ 561 

Declaration and Statements.  
12. Where an accident insurance association introduced evi

dence of statements of a member with reference to an 
accident which had happened to him some hours before the 
time of making such statements, it cannot complain because 
the same statements, made to other witnesses, were proved 
by the adverse party. Modern Woodman Accident Ass'n v.  
Shryock ............................................... 250 

13. A declaration, to be competent as res gestar, must be made 
at such time and under such circumstances as to raise the 
presumption that it is the unpremeditated and spontaneous 
explanation of the matter about which it is made. Union 
P. R. Co. v. Elliott........................ ............ 29% 

14. Where the bona fides of a transfer is assailed by creditors 
of transferor, his subsequent statements in relation to the 
transaction may be admitted on the issue of intent and 
to show the reason of his retention of possession of the 
property after the conveyance. Arniagost v. Rising......... 763 

Lease.  

15. Exclusion of lease held not reversible error in an action 
to recover a balance due plaintiff for repairing a hotel.  
Herzke v. Blake....................................... 465 

Motion in Appellate Court.  

16. On motion to quash a bill of exceptions the supreme court 
may receive in evidence a certified copy of an affidavit not 
included in the record for review. Brownell v. Fuller........ 587 

Notice.  
17. Evidence held insufficient to show that a creditor had not 

notice of the relationship of a debtor's sureties to one an
other. Merriam v. Miles...................... .......... 567 

Parol.  

18. A promissory note or contract cannot be varied, qualified, 
or contradicted by evidence of a prior or contemporaneous 
agreement resting in parol. Western Mfg. Co. v. Rogers...... 456
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Pleadings.  

19. A party's own pleading in a cause is not substantive evi
dence in his favor of the facts alleged in the pleading.  
Stewart v. Demming....................................... T 

Exceptions. See BILL OF EXCEPTIONS. INSTRUCTIONS, 5, 6. RE
VIEw, 33.  

Executions. See ATTACHMENT. ESTOPPEL, 7. JUDGMENTS, 22.  
MORTGAGES, 2.  

1. Manner of executing decree in a suit to enforce individual 
liability of stockholder, for corporate debts. Van Pelt v.  
Gardner .................................................... 702 

Appraisement.  
2. After property has been sold under a decree, the appraise

ment can be assailed only for fraud. Jarrett v. Hoover...... 6& 

8. Action of appraisers of realty, under an order of sale, in 
returning the value of the property, in fixing the amount 
of prior liens at a greater sum, and in finding defendants' 
interest of no value, is a sufficient compliance with the 
Code (sees. 491a-491c) requiring the interest of defendants 
to be appraised at its real value in money. Id.  

4. Where a sheriff levies on personalty and the debtor files the 
inventory required by section. 522 of the Code, relating to 
exempt property, it is the duty of the officer to call to his 
assistance three disinterested freeholders to determine the 
cash value of the property. Johnson v. Bartek .............. 78T 

5. Where a sheriff seizes personalty claimed to be exempt and 
calls two appraisers only, the appraisement made by them 
is void, and affords the officer no protection in surrendering 
the property to the judgment debtor. Id.  

Caveat Eniptor.  
6. The doctrine of caveat emptor applies to purchasers of real 

estate at execution sales. Peterborough Savings Bank v.  
Pierce ................................................. 713 

Confirmation.  
7. A foreclosure sale will not be set aside merely because the 

order of sale was not returned within sixty days of its date.  
Jarrett v. Hoover........................................ 6 

8. Failure of the sheriff to return within sixty days an order 
for a mortgage-foreclosure sale is not a valid objection to 
confirmation of the sale. Clark & Leonard Investment Co. v.  
Hamilton ............................................... 9 S 

9. Questions of computation or elements of findings on which 
a decree foreclosing a mortgage, a mechanic's lien, or a 
contract of sale, is based, will not be reviewed on appeal 
from the order confirming the foreclosure sale. Hampton 
Luimber Co. v. Van Ness................... .. ....... 185
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Rxecutions-cotinued.  
10. It is the duty of the district court to confirm a judicial sale 

of mortgaged premises only upon being satisfied that the 
sale has been made in conformity with law. Penn Mutual 
Life I8. Co. v. Creighton Theatre Building Co................ 229 

11. When the records of the court conclusively show that the 
sale was made by an unauthorized person the court may 
set such sale aside on its own motion; and this it may do 
though the officer's return does not disclose the irregularity 
and is not directly assailed. Id.  

12. Refusal to confirm a sale made pursuant to a decree held 
not erroneous, where the court discovered it had no jurisdic
tion to enter the decree against the party resisting confir
mation. Baldwin v. Burt....................** * ............ 287 

13. Evidence on application to confirm sale held to justify a 
decision sustaining the value fixed by the appraisers. Mar
phU r. Gun............................................ 670 

14. Where objections to confirmation do not specifically indicate 
the irregularities complained of, they will be disregarded 
on review. Id.  

15. When it is claimed that the time limited to show cause 
against confirmation of a judicial sale is too short, the de
fendant should apply to the court for additional time and, 
if necessary, accompany his application with a proper show.  
ing. Id.  

Officers Making Sales.  
16. Judicial sales must be conducted by the sheriff or other per

son authorized by the court. Penn Mutual Life Ins. Go. v.  
Creighton Theatre Building Co............................ 228 

17. One who is designated in a decree of foreclosure as a special 
master commissioner to make a sale of mortgaged premises 
cannot lawfully delegate his authority to another. Id.... 229 

Order of Sale.  
18. A decree of foreclosure may be executed without an order 

of sale. Jarrett v. Hoover................................ 65 
19. An order of sale cannot limit the power conferred by a de

cree of foreclosure. Id.  
20. Section 510 of the Code, fixing the time within which an.  

execution shall be made returnable, is not applicable to 
orders of sale issued on decrees of foreclosure. Id.  

Property Subject to Seizure. Crops.  
21. Growing crops are personalty and subject to seizure under 

execution. Sims v. Jones................................ 769 
22. Where land is leased for a share of the crops, the landlord 

and tenant are tenants in common of the growing crops, 
and the interest of either therein is a leviable one. Id.  

Purchaser's Title. Sheriff's Deed.  
23. In a suit to subject realty claimed by a wife to payment of
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judgments against her husband, where the decree in such 
suit was for plaintiff, ascertained the amounts due on the 
judgments, and directed the sheriff to sell the realty as 
upon execution, it was held that a sale under the decree, 
rather than upon executions, vested title in the purchaser.  
Schott v. Mackamer. ................................. 514 

24. Except when controlled by the registry acts, a purchaser 
of realty at execution sale acquires only the interest of the 
execution debtor at the time the lien under which it was 
sold attached. Petcrborough Savings Bank v. Pierce.......... 713 

35. Generally, a sheriff's deed conveys only the estate which a 
quitclaim deed from the execution debtor to the purchaser 
would have conveyed had it been made and delivered at the 
date when the lien, under which the judicial sale occurred, 
attached. I.  

Executors and Administrators. See RES JUDICATA, 2. REviEw, 76.  
1. The right of an administrator to possession of realty arises 

from its being subject to payment of decedent's debts, and 
does not apply to a homestead. Cooley v. Jansen............ 33 

2. Method of reviewing proceedings in the administration of 
estates. Nebraska Wesleyan UnicersitU v. Craig.............. 173 

Exemption. See EXECUTIONS, 4, 5.  
1. Upon the filing of a proper inventory and affidavit an officer 

who attached personalty claimed by defendant to be exempt 
should cause it to be appraised. First Nat. Bank of Neligh v.  
Lan-aster .............................................. 467 

2. Where an officer who seized exempt personalty refuses to 
call appraisers, one applying for mandamus to enforce the 
performance of that duty must allege and prove that after 
the seizure and before the sale he filed with the officer, or in 
the court from which the process issued, a schedule of-his 
entire personal estate, together with a sworn statement that 
such schedule is complete and correct and that the claimant 
is a resident of the state, the head of a family, and not pos
sessed of lands, town lots, nor houses exempt as a home
stead. Id........................................ 468 

Factors and Brokers. See COUNTIES, 5. SALES, 16. VENDOR AND 
VENDEE, 4.  

False Imprisonment.  
A ministerial officer is not liable in an action for false Im
prisonment for the arrest of a person under a warrant regu
lar on its face and issued by proper authority, where there 
was no abuse in the manner of its execution. Kelsey v.  
Klabunde ......................................... 78 

liske Representations. See SALES, 18, 19.  

lees. See STATUTES. 8.
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Fees of County Treasurer. See TAXATION, 3, 4.  

Fellow-Servants. See MASTER AND SERVANT, 10-15.  

Final Orders. See REVIEw, 34, 35.  

Findings. See JUDGMENT, 7.  

Fire and Police Commissioners. See MUNICIPAL CORPORATIONS, 
6-11.  

Foreclosure. See EXECUTIONS, 9. MORTGAGES, 5. VENDOR AND 
VENDEE, 6.  

Forfeiture. See INSURANCE, 3, 4.  

Fraternal Benefit Associations. See ESTOPPEL, 3.  

Fraud. See SALES, 18-20.  

Fraudulent Conveyances. See MORTGAGES, 9, 10.  
1. Sale held not fraudulent. Richardson Drug Co. v. Meyer..... 319 

Intent. Possession of Mortgaged Chattels.  
2. The question of fraudulent intent, when a conveyance is 

assailed on the ground that it is void as against creditors 
of the grantor, is one of fact. Omaha Coal, Coke & Lime Co.  
v. Suess ............................................... 379 

8. The intent with which a mortgagor is permitted to sell 
mortgaged goods, where it does not appear on the face of 
the mortgage, is a question for the jury. Lepin v. Coon.... 664 

4. Where the bona fides of a transfer is assailed by creditors of 
transferor, his subsequent statements in relation to the 
transaction may be received in evidence on the issue of in
tent and to show the reason of his retention of possession 
of the property after the conveyance. A.rmayost v. Rising.. 763 

5. A chattel mortgage providing that mortgagor may remain 
in possession and "sell any of the stock in trade in the regu
lar course of business," but containing no provision for ap
plying the proceeds to payment of the mortgage debt, held 
fraudulent as to mortgagor's creditors. Buckstaff Bros. Mfg.  
Co. v. Snyder........................................... 540 

6. Where mortgagor remains in possession and sells mortgagcd 
goods in the usual course of business pursuant to an agree
ment to apply the proceeds upon the debt secured. the 
court should not pronounce the transaction fraudulent as 
a matter of law, and in such a case it is prejudicial error to 
withdraw from the jury the question of fraud. Lepin v.  
Coon .................................................. 6 84 

Transfers to Relatives.  
7. Where a chattel mortgage securing to a relative of mort

gagor the latter's matured debt, and depriving his other 
creditors of their just dues, is assailed as fraudulent, per
sons claiming rights under the mortgage must establish 
the bona fides of the transaction. Heffley v. Hunger......... 776
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Fraudulent Conveyances-concluded.  
8. When the effect of a conveyance from one relative to an

other is to deprive the vendor's creditors of their just dues, 
the transaction will be closely scrutinized. Schott v. Mach
aner .................................................. 514 

9. In a suit between a wife and a creditor of her husband 
concerning property transferred to her by him after he con
tracted the debt the burden of proof is on the wife to es
tablish the bona fides of the transfer of the property to her.  
id.  

Garnishment. See JUSTICE OF THE PEACE, 7.  
After judgment proceedings in garnishment are reviewable 

by petition in error and not by appeal. Dixon Nat. Bank r.  
Omaha Nat. Bank............................................ 796 

Guaranty.  
1. The liability of a guarantor must be found in the language 

of his agreement or it will not exist. McCormick Harvesting 
Machine Go. v. Regier.................................... 528 

2. A guarantor is entitled to stand upon the letter of his con
tract, and his guaranty is not to be extended by a strained 
construction or an unnecessary implication from the lan
guage used. Id.  

3. Evidence held to sustain a finding that goods delivered by 
plaintiff to its agent were not furnished under defendant's 
guaranty. Id.  

Habeas Corpus.  
Mere errors or irregularities in the proceedings or judg

ment of a court in a criminal case will not be examined or 
inquired into on an application for a writ of habeas corpus.  
In re Ream ............................................. 667 

Highways. See EMINENT DOMAIN.  

1. Instruction relating to the duty of a railroad company to 
give highway signals held not erroneous. Union P. R. Go.  
v. Elliott.............................................. 304 

2. The propriety or necessity of opening and working a sec
tion-line road is committed to the discretion of the county 
board, and its decision is not subject to review. Hoicard v.  

Board of Supervisors.................................... 443 

Home for the Friendless. See MANDAMuS, 1.  

Homestead. See STATUTES, 13.  
1. Wife's rights in homestead after death of the husband.  

Cooley v. Jansea............................................. 33 

2. Under the homestead law of 1867 a judgment is a lien on 
the homestead, but such lien cannot be enforced by execu
tion so long as the premises are owned and occupied by the 
judgment debtor. Horbach v. Smailey...................... 217
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Homestead-concluded.  
3. The homestead law in force when the debt was created Is applicable to proceedings to enforce the judgment rendered 

thereon. Id.  
4. The existing homestead act exempts from forced sale upon execution or attachment a homestead not exceeding in value 

$2,000, and a judgment while the premises are impressed 
with the homestead character is not a lien thereon, even 
after their sale and abandonment by the debtor. Id.  

5. A judgment is not a lien on lands occupied as a homestead, 
where the debtor's interest therein does not exceed $2,QOO.  
Farmcrs Loan & Trust Co. V. Schweak. : ...................... 657 

Husband and Wife. See CRIMINAL CONVERSATION. FRAUDULENT 
CONVEYANCES, 9.  

Perjury.  
1. A married woman may be subject to the penalties of per

jury, though testifying in presence of her husband. Smith 
v. Mey=er................................................2 

Homestead.  
2. Wife's rights in homestead after death of the husband.  

Cooley v. Jansen......................................... 33 
Contracts of Married Women.  

S. The common-law disability of a married woman to make 
contracts is in force, except as abrogated by statute. * 
Stenger Benevolent Ass'n v. Stenger...............**........ 427 

4. Whether a contract of a married woman was made with 
reference to her separate estate is a question of fact. Id.  

5. A married woman may make contracts only in reference to 
her separate property, trade, or business, or upon the faith 
and credit thereof and with the intent on her part to charge 
her separate estate. Id.  

6. Where coverture is pleaded as a defense and admitted or 
proved in a suit on a note executed by a wife and delivered 
to her husband, the burden is on plaintiff to show that the 
note was made with reference to, and upon the credit of, her separate property, and with the intent to bind the same.  
Id.  

7. In a suit to enforce the contract of a married woman who 
establishes coverture the burden is on plaintiff to show that 
the contract was made with intent to bind her separate 
property. First Nat. Bank of Sutton v. Grosshans............ 773 

8. In a suit to enforce a liability against a married woman, 
evidence held insufficient to show a contract effective in re
lation to her separate property. Id.  

Undue Influence.  
9. Where coverture and undue influence are interposed as de

fenses in a suit to enforce the wife's contract with her hus-
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Husband and Wife-concluded.  
band, the burden is on plaintiff to establish that no unfair 
advantage was taken or undue influence exercised by the 
husband. Stenger Benevolent Ass'n v. Stenger.............. 428 

10. That relations of trust and confidence arise and exist be
tween husband and wife, and that the husband is, with pos
sibly a few notable exceptions, the dominant personage, 
are matters of common knowledge and must be admitted.  
Id. .................................................... 433 

Implied Powers. 'See COUNTIES, 8.  

Impounding Animals. See ANnIALs, 2.  

Indictment and Information. See CONTEMPT, 1-3. CRIMINAL 
LAW, 15.  

Indorsements. See NEGOTIABLE INSTRUMENTS, 5-11.  

Injunction. See JUDGMENT, 8.  
1. An order dissolving an injunction and dismissing the pro

ceeding is generally an adjudication that the injunction 
ought not to have been granted. Gibson v. Reed........... 309 

2. The signers of an injunction bond are estopped in a suit 
thereon from asserting as a defense that the injunction 
order was broader than the application therefor. Id.  

3. In a suit on an injunction bond given to procure an order 
restraining one from enforcing his judgment, he may re
cover all damages which he sustained by reason of the 
wrongful issuance of such order; and all reasonable and 

necessary counsel fees, expenses, and costs paid by him, 
or for which he became liable, by reason of the injunction, 
and depreciation in the value of property upon which the 
judgment was a lien during the time the injunction was 

in force, are elements of damage. Id.  

4. A resident taxpayer, showing no private interest, may main

tain a suit to restrain the governing body of a municipality 

from an illegal disposition of the public money, or the 

illegal creation of a debt which must be paid by taxation.  

Tukey v. City of Omaha..................................... 370 

5. One who pollutes and renders unfit for use the waters of a 

running stream, or one who thus creates a nuisance, may 

be enjoined from committing such acts, at the suit of a 

person injured thereby. Abraham v. City of Frenoat........ 395 

Insolvency. See CoRPORATIONS, 2-16. TRUSTS.  

Instructions. See COUNTIES, 5. FRAUDULENT CONVEYANCES, 6.  
RAILROAD COMPANIES, 2. STREET RAILWAYS, 5.  

1. Where, on the trial, the defendant admits on the record full 

liability on a cause of action set forth in the petition, it is 

error to refuse an instruction tendered to find for plaintiff 

as to such cause of action. Western Mfg. Co. v. Rogers...... 456
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Instructions-continued.  
2. Instructions disregarded in the brief of plaintiff in error 

will not be reviewed. Herzke v. Blake.................... 465 
Alibi.  

8. It is improper to instruct a jury that under the defense of 
alibi it must appear that the distance was so great as to pre
clude the possibility that accused could have been at the 
scene of the crime. Peyton v. State...................... 188 

4. An instruction that the burden of proof is on accused to 
establish an alibi is erroneous. Id.  

Ambiguity.  
Z. Instruction relating to the measure of damages caused by 

trespassing animals held erroneous for ambiguity. Stewart 
v. Demming..............................................7 

Eridence.  
.A. Where a fact is established by uncontroverted evidence, 

it is not reversible error for the trial court to so treat it 
in the instructions. Waurdeman v. Schultz.................. 404 

V. It is error to give to the jury an instruction assuming the 
existence of material facts unsupported by the evidence.  
Chicago, B. & Q. R. Co. v. Schalkopf ....................... 448 

Exceptions.  
S. Exceptions to rulings in giving and in refusing instructions 

came too late when noted two days after the rulings were 
made. Smith v. Kennard................................ 523 

-9. The action of a district court in giving or in refusing in
structions must be excepted to at the time or the exception 
will be unavailing. Id.  

Harmless Error.  
10. In an action by a station agent against a railroad company 

for injuries resulting from a defective brake, instructions 
held erroneous but not prejudicial. Chicago, B. & Q. R.  
Co. v. Kellogg ........... ............................... 129 

11. Where the verdict returned by the jury is the only one 
authorized, by the pleadings and proof, the giving of an 
erroneous instruction is not prejudicial error. Locke v.  
Shreck ... **.......................................... 472 

12. In a suit to recover life insurance instructions held not 
prejudicially erroneous. Union Life Ins. Co. v. Haman....... 600 

13. Statement of a fact in issue held not prejudicial error.  
Heffley v. Hunger..........................** * *............. 776 

Larceny.  
14. Criticism of instructions in a prosecution for larceny as 

bailee. Davis v. State................................... 178 
Negligence.  

45. Definition of ordinary care. Omaha & R. V. R. Co. v. Crow.. 748



INDEX. 833 

Instructions-concluded.  
Reasonable Doubt.  

16. Instruction defining a reasonable doubt. Mafleld v. State, 44 

Repetitions.  

17. A cause will not be reversed for the refusal of a proper 
instruction where an instruction fully as favorable to the 

complaining party covering the same point has been given 

by the court on its own motion. Howard v. Board of Super
visors ........................................... 444 

Reuests.  

18. Mere non-direction by the trial judge affords no ground for 

the reversal of a criminal cause, unless a proper instruction 
has been tendered and refused. Mo.rfield v. State.......... 44 

Violation by Jury.  

19. Where the jury clearly violates the duty to find a verdict 
according to the law as given in the instructions of the 

court, the verdict should be set aside. Standiford v. Green.. 10 

20. A verdict rendered in plain disregard of instructions is con

trary to law, but the judgment will not for that reason be 

reversed when the instructions were erroneous and the ver

dict the only one which could properly be returned under 
the evidence. Dern v. Kellogg........................... 560.  

Insurance.  
Accident. Applications.  

1. Statements in an application for insurance will not be con

strued as warranties unless the provisions of the applica

tion and policy taken together leave no room for any other 
construction. Modern T'oodnian Accident Ass'n v. Shryock... 250 

Cause of Death.  

2. Whether accident or disease caused the death of one in

sured against accident is a question for the jury unless the 

proofs are such that, by them, all reasonable men in the 
fair exercise of their judgment would be brought to adopt 
the same conclusion. Id.  

Life. Payment of Premium. Forfeiture.  

3. Waiver of forfeiture for assured's failure to pay the pre

mium at the time and place specified may be inferred from 

the acts, declarations, or conduct of officers or agents of 

assurer. Hartford Life & Annuity Ins. Go. v. Eastman........ 90 

4. Provisions for forfeiture of life insurance upon assured's 
failure to pay the premium at the time and place specified 
may be waived by the company. Id.  

5. By habitually accepting good checks in lieu of cash an as
surer waives a provision in a life-insurance policy requiring 
payment of assessments to be made in cash at assurer's 

office in a distant state. Id.  

6. Conduct of assurer in inviting patrons to use the mails for 

57
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Insurance-continued.  
transmitting premiums and in giving directions in relation 
thereto will warrant an inference that it intended to accept 
as payment funds thus sent in time to reach its office on or 
before maturity of the premiums. Id.  

7. Question whether credit for the first premium had been 
given held within the issues, and a proper one to submit 
to the jury. Union Life Ins. Co. v. Haman.................. 599 

8. In a suit to recover life insurance where evidence tended to 
show that the policy was a decoy to be used only in pro
curing risks, and that the first premium had not been paid, 
rulings held not erroneous in admitting in evidence the 
policy, a premium receipt, and a statement that assurer's 
agent received a revolver from assured. Id.  

9. A credit given by assurer for payment of the first pre
mium validates a policy making the payment necessary to 
its validity. [d.  

10. Instructions held not prejudicially erroneous in a suit for 
life insdrance where assurer alleged that the policy was 
a decoy to be used only in prociring risks, and that the 
first premium had not been paid, plaintiff contending that 
the policy became effective and alleging payment of pre
mium. Id.  

11. Evidence held sufficient to sustain a verdict for plaintiff for 
life insurance in a suit where assurer alleged that the 
policy was a decoy to be used only in procuring risks, and 
that the first premium had not been paid, plaintiff contend
ing that the policy became effective and alleging payment 
of the premium. Id.  

12. Evidence held suflicient to sustain a finding that the gen
eral manager of a life insurance company extended credit 
for payment of the first premium. Id.  

Fire. Additional Insurance.  
13. In a suit for fire insurance evidence held not to support 

insurer's contention that insured procured additional insur
ance in violation of the policy, but to sustain a finding that 
no additional insurance had been placed on the property.  
Home Fire Ins. Go. r. Deets............................... 620 

Breach of Contract.  
14. Where, in an action on a policy of fire insurance, the jury 

finds that certain facts are established by the evidence, it 
then becomes a question of law for the court to decide 
whether or not the facts so established warrant a conclu
sion that a condition of the policy was not violated. Home 
Fire Ins. Co. c. PeYson................................. 495 

Cla.siflotion of Property.  
15. A fire insurarce policy whch cia'sifics the property insured 

and limits the amount of insurance on each class is divisible,
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and may be valid as to one class and void as to another.  

Johansen v. Home Fire Ips. Co............................... 548 

Incumbrances.  

16. An insured who mortgaged his chattels in violation of the 

policy may recover for a loss occurring after he discharged 
the mortgage. Id.  

17. Action of insured held to render a policy void where he 

changed and increased incunbrances on the insured prop
erty in violation of a provision that "the policy should be

come void if the property should be sold, transferred, or 

incumbered." Id....................................... 549 

18. Where the evidence in an action on a policy tended to show 

that release of a mortgage on the insured chattels had 

been expressed by parol before the fire, an instruction to 

the jury to find for insurer as to such property because of a 

provision in the policy rendering it void if the property be
came incumbered, held erroneous. Id.  

19. Direction to jury to find for defendant in an action on a fire 

insurance policy, held erroneous. Id.  

Limitation of Actions.  

20. A provision in a policy limiting the time for bringing suit 
thereon to a period different from that fixed by statute is 
against public policy and not enforceable. Miller v. State.. 121 

21. Where an insurer, either before suit or by answer in an ac
tion, denies that the policy was in force when the loss oc
curred, it cannot avail itself of a provision in the policy that 
no action shall be brought until sixty days after receipt of 
proofs of loss and adjustment. Omaha Fire Ins. Co. v. Hit
debrand ................................................ 306 

Proofs of Loss.  

22. An insurer may waive the provision of a policy requiring 
insured to furnish proofs of loss. Id.  

23. By denying liability for a loss insurer may waive proofs 
of loss before institution of a suit. Id.  

24. By interposing to an action for a loss the defense that the 
policy was not in force at the time of the fire the insurer 
may waive proofs of loss. Id.  

Occupancy.  
25. "Unoccupied," as used in a policy of fire insurance, should 

be given a fair and reasonable construction, such as was 
contemplated by the parties when the contract was made.  
Home Fire Ins. Go. v. Peyson.............................. 49 

26. Evidence held to warrant a finding that the insured prem
ises did not become unoccupied within the meaning of the 
policy. Id.  

27. Where a tenant removed only a portion of his furniture
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Insurance-concluded.  
from an insured tenement house before it was destroyed by 
fire, a finding adverse to insurer's contention that at the 
time of the loss the house was unoccupied, in violation of 
the policy, will not be disturbed as being without sufficient 
evidence to sustain it. Omaha Fire Ins. Co. v. Sinnott...... 528 

Return of Premium.  
28. An insured whose policy was rightfully canceled because of 

his violation of a provision against additional insurance can
not maintain an action against insurer for the unearned 
premium. Farmers Mutual Ins. Co. v. Home Fire Ins. Co.... 740 

29. Section 42, chapter 43, Compiled Statutes, providing for can
cellation of policies upon request of insured, and for return 
of unearned premiums, applies only to a policy in force, 
and has no reference to a contract which has ceased to exist 
because of insured's violation thereof. Id.  

Interest. See MORTGAGEs, 5.  
Where a judgment debtor, to procure an extension of time for 

payment, agreed to pay lienor interest in addition to the 
rate fixed by the original contract, it was held that the addi
tional interest was payable with the principal, and that the 
statute of limitations did not begin to run against the addi
tional interest until the principal was paid. Greenwood v.  
Fenton ........................................... 573 

Internal Improvements. See ELECTIONS.  

Intervention. See MANDAMUS, 6.  

Irrigation.  
1. The use of water for the purpose of irrigation is a public 

use within the import of the constitution. Cummings v.  
Hyatt ................................................ 3o 

2. The nature of irrigation is such as to make it a subject of 
legislative control and to warrant the legislature in desig
nating irrigation ditches or canals "works of internal im
provement." Id.  

Joinder of Causes of Action. See MANDAMUS, 3.  

Journal Entry. See REVIEW, 44-46.  

Judges. See CounTs.  
A judge at chambers possesses no jurisdiction to vacate or 

modify orders or judgments of the district court. Kime 
v. Fenner ........................................ 476 

Judgments. See CRIMNAL LAW, 15. HOMESTEAD, 2-5. INJUNc
TION, 3. INTEREST. JUSTICE OF THE PEACE, 5. MORT
GAGES, 1, 2, 11, 15. RES JUDICATA. REVIEW, 34, 35.  
STATUTES, 8.  

1. After an appeal perfected, an amendment of the record
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of the judgment appealed from to show certain facts and a 

subsequent amendment whereby such facts were eliminated 

from the record, held to have accomplished nothing by way 

of amendment. Andresen v. Carson....................... 678 

3. Where the record of a judgment, at the time of an appeal 
taken therefrom, recited that it had been rendered upon 

the consideration of agreement of parties, the appeal 
was unavailing and, on motion of appellee, was properly 

dismissed. Id.  

8. The mere fact that in a journal entry a motion sustained 

was described as "a motion to dismiss an appeal because not 

taken in time," held not sufficient to prevent the appellate 

court from considering whether or not the ruling on said 

motion was proper, in view of grounds urged therein, but 

not recited in said journal entry. Id.  

Deficiency.  

4. Evidence held insufficient to sustain a deficiency judgment 
entered against the purchaser of mortgaged property on 
the theory that he assumed payment of the mortgage.  
Mendelssohn v. Christie.................................. 684 

Effect of Repeat of Statute.  

5. A judgment against stockholders for a liability arising 
under section 136, chapter 11, General Statutes 1873, ren

dered after the repeal of that statute, is erroneous but not 

void; and the repeal of the statute before judgment is no 

defense to a creditors' bill to enforce the judgment. Omaha 

Coal, Coke & Lime Co. v. Suess............................ 379 

Form.  

6. Form of decree in a suit to enforce individual liability of 

stockholders, for corporate debts. Van Pelt v. Gardner.... 702 

7. A judgment otherwise joint in form is not rendered several 

by a finding as to which of defendants is the principal 

debtor, and which are sureties. Farney v. Hamilton County.. 797 

Injunction.  
8. A court of equity will not enjoin the enforcement of a judg

ment of a justice of the peace where it appears that a plain 

and adequate remedy existed at law. Mayer v. Nelson...... 435 

Jurisdiction.  

9. Refusal to confirm a sale made pursuant to a decree held 

not erroneous where the court discovered it had no juris
diction to enter the decree against the party resisting con

firmation. Baldwin r. Burt......................... ..... 287 

10. To support a judgment of a justice of the peace the record 
must affirmatively show jurisdiction over the person of de

-fendant. Miller v. Meeke................................ 452 

11. The validity of a judgment or order does not depend on the
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Tudgments-continued.  
reason for the action of the court, but upon lawful au
thority to hear and determine the matter before the court.  
In re Ream.... .............................. ...... o 

Lien. Homestead.  
12. The general lien of a deficiency judgment rendered not by 

confession and at a term subsequent to the commencement 
of the foreclosure suit in which such judgment was ren
dered is superior to a mortgage or conveyance of the debt
or's land executed after the commencement of that term, 
but before the actual rendition of the judgment. Hoag
land v. Green. ......................................... 164 

13. A dormant judgment is not a lien upon the lands of the 
judgment debtor. Horbach v. Smiley...................... 217 

14. A judgment revived is a lien from the date of the order 
of revivor. Id.  

15. Under the present homestead law a judgment is a lien 
merely on the debtor's interest in lands occupied as a home
stead in excess of $2,000. Id.  

16. A judgment is not a lien on lands occupied as a homestead, 
where the debtor's interest therein does not exceed $2,000.  
Farmers Loan & Trust Go. v. Schwenk...................... 657 

Pleadings.  
17. Section 440 of the Code of Civil Procedure requires judg

ment to be rendered in favor of the party entitled thereto 
by the pleadings, notwithstanding a verdict has been re
turned against him. Stewart v. American Exchange Nat.  
Bank .................................................. 461 

Proceedings to Vacate.  
18. A party seeking to vacate a judgment after the term at 

which it was rendered must allege and prove that he has a 
valid cause of action or defense, and, to entitle him to relief, 
the court must adjudge that such cause of action or defense 
is prima facie valid. Gilbert v. Marrow..................... 77 

19. The power of a district court to vacate or modify its own 
judgments after the term at which they were rendered is 
limited to the grounds enumerated in section 602 of the 
Code. Hampton. Lmber Co. v. Van Ness.................. 185 

20. Where a defendant against whom judgment has been irregu
larly entered moves for a vacation thereof under sections 
602-611 of the Code, he must show that he has a defense to 
the action, but it need not be a complete and perfect de
fense to plaintiff's entire claim, a defense to any substan
tial part of it being sufficient to entitle defendant to relief.  
Kime v. Penner ......................................... 476 

21. Where a petition seeking the vacation of a judgment irregu
larlk entered against a defendani has an answer attached
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thereto presenting several defenses to the plaintiff's cause 

of action, the court cannot strike out such answer on the 

ground that all the defenses pleaded are not available, and 

then dismiss the proceeding because the defendant's peti

tion does not exhibit a defense to the action. Id.  

Proceeds of Execution.  

22. Firm creditors holding a judgment against a firm. held not 

entitled to proceeds of firm assets sold on execution, where 

the proceeds were claimed under an execution on a former 

judgment rendered against the firm in a suit on a note not 

given with reference to firm business, but to which one 

partner had signed the firm name without authority from 

the other partner. Werner v. Iler.......................... 576 

Service of Summons.  

23. A party who did not appear in an action, but against whom 

judgment was rendered, may show in a proper proceeding, 

either as a cause of action or a defense, that recitals of the 

record that he was served with process were false. Eayrs 

v. Nason................................................ 143 

24. A judgment against defendant is not void but erroneous 

and subject to reversal on review, where the summons was 

served upon him while he was in attendance upon court 

as a witness and, for that reason, exempt from service of 

process. Mayer v. Nelson........................ ...... 434 

Judicial Sales. See ESTOPPEL, 7. EXECUTIONS.  

Jurisdiction. See APPEARANCE. CONTEMPT, 1. CiIN.nAL. LAW, 

13, 14. EQurTY. JUDGES. JUSTICE OF TIE PEACE, 4.  

NUISANCE. REVIEw, 47-52.  

Jury. See INSTRUCTIONS, 19, 20.  

Justice of the Peace. See JUDGMENT, 8. RES JUDICATA, 5.  

1. The district court upon the trial of an appeal from a justice 

of the peace is without jurisdiction to render against the 

sureties on the appeal bond the same judgment it enters 

against appellant. Drunnond Carriage Co. v. Alills........ 417 

2. When an action is properly brought before a justice of the 

peace of one county summons may issue to any other 

coupty to bring in other parties defendant. Miller r. Meeker, 453 

3. In a personal action service of summons in a county where 

a suit is brought upon a nominal defendant merely, who 

has no substantial interest in the subject of the suit ad

verse to the plaintiff, does not confer authority upon the 

court to issue a summons to another county for a real de

fendant. Id.  

4. The jurisdiction of a justice's court is inferior and limited, 

and to support a judgment of that court the record must
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Justice of the Peace-concluded.  
affirmatively show jurisdiction over the person of defend
ant. Id.  

5. In an error proceeding to reverse a judgment by default 
rendered against defendant by a justice of the peace, preju
dicial error will not be presumed from an indorsement on 
the summons that, upon default, judgment would be ren
dered for a certain sum with interest, where the summons 
recited that interest was claimed at ten per cent, this rate 
with the principal justifying a judgment in excess of that 
rendered. McKibben v. Harris........................... 520 

6. In an error proceeding it will not be assumed that no bill 
of particulars had been filed with a justice of the peace 
before he rendered the juidgment assailed, where, before 
judgment, no such question was raised. Td.  

7. A justice of the peace has jurisdiction to issue a warrant 
for the arrest of a garnishee who, having been summoned, 
refuses to appear and answer; and the failure to tender the 
garnishee his fee, if such failure excuses his failure to ap
pear, is merely a defense to the contempt proceedings and 
does not render the issuing of the warrant void, or the jus
tice civilly liable for having issued it. Kelsey v. Klabunde... 760 

8. Where a justice of the peace has no jurisdiction of the sub
ject-matter of an action the district court cannot acquire 
jurisdiction by appeal. Jacobson v. Lynn.................... 794 

Laches. See BILL OF EXCEPTIoNS, 3. NEW TRIAL, 1. REVIEW, 50.  

Land Contracts. See VENDOR AND VENDEE, 6.  
Landlord and Tenant. See PARTY WALLS, 2.  

1. Evidence in an action for rent held insufficient to sustain 
a finding for defendant. Benedict v. Citizens Bank of Platts
mouth ................................................. lit 

2. Exclusion of lease held not reversible error in an action to 
recover a balance due plaintiff for repairing a hotel. Herzke 
v. Blake.............................................. 465 

8. Where land is leased for a share of the crops, the landlord 
and tenant are tenants in common of the growing crops, 
and the interest of either may be seized on execution.  
Sims v. Jones...*..................................... 76 

Larceny.  
1. In a prosecution for larceny by a bailee the gravamen of 

the charge is the felonious conversion, and the intent may 
be shown to have been entertained as of the time of the 
reception of the possession of the property or to have 
arisen during the continuance of such possession. Davis 
'. State............................................. 177 

2. Criticism of instructions in a prosecution for larceny as
bailee. Id....****................................... 179
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Leading Questions. See WITNESSES.  

Liens. See ANDIALS, 2. BATLMENT, 2-5. CHATTEL MORTGAGES.  

JUDGMENTS. MORTGAGES. SUBROGATIoN. TAXATION. 7.  

TRUSTS, 6, 7.  

Life Insurance. See INSURANCE, 3-12.  

Limitation of Actions. See ADVERSE POSSESSION. INSURANCE, 21.  

1. Where a statute confers a right of action not existing at 
common law, and limits the duration of that right, such 
limitation relates not only to the remedy, but extinguishes 
the right. Goodwin v. Cunninghan....................... 12 

2. A provision in a contract limiting the time for bringing suit 

thereon to a period different from that fixed by statute is 

against public policy and not enforceable. Miller c. State 

Ins. Co... .......................................... 121 

3. When it is not apparent from the face of a pleading that the 

action or defense is barred by the statute of limitations, 

then the bar must be raised by plea or it will be deemed 
waived. Eayrs v. Nason................................. 143 

. When a pleading discloses upon its face that the action or 
defense is barred by the statute of limitations, then such 

bar may be raised by objection that the pleading does not 
state a cause of action or defense. Id.  

6. In an action to quiet title the statute of limitations does not 

begin to run in favor of the defendant until some assertion 

of ownership or claim to the premises is made by him. Id, 144 

6. So far as a petition to quiet title by cancellation of a sher

iff's deed disclosed, held that plaintiff's cause of action ae

crued at the date the suit was brought. Id.  

T. Where an original petition to foreclose tax liens was de

fective in omitting averments of levy and assessment, the 

filing of an amended petition supplying such averments held 

not to be the commencement of the action in such a sense 

as, meanwhile, to permit the running of the statute of lim

itations. Merrill v. Wright................:................. 517 

8. Where a judgment debtor, to procure an extension of time 

for payment, agreed to pay lienor interest in addition to 

the rate fixed by the original contract, it was held that the 

additional interest was payable with the principal, and that 

the statute of limitations did not begin to run against the 

additional interest until the principal was paid. Greenwood 

v. Fenton...... ......................................... 573 

9. A cause of action against stockholders of a corporation, 
by a creditor, to subject their unpaid stock subscriptions to 
the payment of his debt, accrues when the exact amount 

justly due the creditors from the corporation has been as

certained and the corporate property exhausted, and is 
barred in four years thereafter. Van Pelt v. Gardner....... 701
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LIs Pendens. See VENDOR AND VENDEE, 1.  

Lord Campbell's Act. See DEATH BY WRONGFUL ACT.  

Malicious Prosecution.  
1. To sustain a judgment for plaintiff in an action for mali

cious prosecution he must show by a preponderance of evi
dence that such prosecution has been determined; that de
fendant had no reasonable or probable cause for believing 
plaintiff guilty of the offense charged; and that in institut
ing and carrying on the prosecution defendant was actuated 
by malice. Hageund v. Murphy......................... 545 

2. Evidence held to sustain the action of the district court in 
taking the case from the jury and in dismissing plaintiff's 
action. Id.  

Mandamus.  
1. Alandamus to compel the superintendent appointed by the 

society of the home for the friendless to surrender posses
sion of the home, denied. State v. Williams............... 154 

2. In an application for a writ of mandamus the court will not 
try the title or right of possession to real or personal prop
erty, anq by allowing the writ make it subserve the purpose 
of a writ of ejectment or replevin. Id.  

3. In. a single proceeding several writs of mandamus, directed 
to different respondents, requiring the performance of dif
ferent acts, cannot be granted. State v. Cornell............ 158 

4. A county board cannot be compelled to provide, through a 
use of the county general fund, for the payment of a war
rant which, upon its face, requires that payment thereof, 
when made, shall be charged to a certain designated ditch 
fund. Hall v. State..................................... 280 

5. When mandamus is the appropriate remedy the writ is is
sued on relation of a private suitor. First Nat. Bank of 
Neligh v. Lancaster...................................... 467 

6. Where an officqr who attached exempt personalty refuses to 
call appraisers after the proper inventory and affidavit have 
been filed, he may be directed by mandamus to perform 
that duty; and, pending the application for the writ, the 
attaching creditor may intervene and resist the application, 
but cannot put in issue the correctness of the inventory or 
the truth of the affidavit. Id.............................. 468 

7. fandamus will not issue to compel the auditor to issue a 
warrant for a claim which he has disallowed, there being 
an adequate remedy by appeal. State v. Cornell............ 158 

8. The auditor of public accounts will not be compelled to 
issue a warrant on the state treasury for payment of money, 
unless he has been authorized to do so by legislative appro
priation. Id.,.............................................. 656
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Market House. See MUNICIPAL CORPORATIONS, 3.  

Married Women. See HUSBAND AND WIFE.  

A married woman who holds lands in fee may sign a petition 
for an election to vote bonds for internal improvements 
where the statute provides that such a petition must be 

signed by freeholders. Cvmmings v. Hyatt................. 85 

Marshaling Liens. See MORTGAGES, 12, 13.  

Master and Servant. See CARRIERS, 2.  

Appliances. Repairs. Injury to Servant.  

1. In a suit against a railroad company for injuries resulting 

from a defective brake, that it became out of repair a short 

time before the accident, and that the company had no 

knowledge of the defect and could not by exercising ordi

nary care have discovered it before the accident, are matters 

of defense. Chicago, B. & Q. R. Co. v. Kellogg.............. 127 

2. In a suit by a station agent of a railroad company against 

it for injuries he had sustained while attempting to set a 

defective brake, the petition does not fail to state a cause 

of action because it does not aver that the company knew 

of the defective condition of the brake, or that the brake 

had been out of repair for such a length of time that the 

company, by the exercise of ordinary care, could have dis

covered the defect. Id.  

8. It is the duty of a master to furnish the servant tools and 

appliances reasonably safe and fit for the purposes for 

which they are designed; and if the master neglects to do 

this, and the servant is injured without fault on his part, 

the defect in the instrument or appliance not being obvious, 

the master is liable. Id................................ 128 

4. Where it is the duty of a station agent to set car-brakes 

but not to inspect them, he has the right to presume that 

the brakes are in proper condition and reasonably fit for the 

purposes for which they were designed. Id.  

5. If a car inspector, whose duty it is to keep the brakes in 

repair. neglects that duty, and his co-servant, for instance 

a station agent, is injured by that neglect, the railway com

pany is liable for such injury. Id.  

6. In an action by a station agent against a railroad company 

for injuries resulting from a defective brake, instructions 

held erroneous but not prejudicial. Id..................... 129 

Negligence.  

7. In a suit by an injured employ6 against a railroad company, 
evidence held to disclose contributory negligence requiring 

the reversal of a judgment in favor of plaintiff. Chicago, 
R. I. & P. H. Co. v. Coiles............................... 269 

8. Evidence held to sustain a finding that negligence of a rail

road company was the proximate cause of injury to an em-
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Master and Servant-concluded.  
ploy6. and that the latter's contributory negligence was 
not the cause of the injury. Union P. B. Co. v. Elliott...... $99 

g. Evidence held to sustain the jury's finding that the death 
of an employ6 was not caused by his own negligence. M4e
souri P. R. Co. v. Lyons.................................. 6S$ 

Fellow-Serrants.  
10. A station agent whose duty it is to set car-brakes, but 

not to inspect or repair them, held not a fellow-servant of 
a car inspector. Chicago, B. & Q. R. Co. v. Kellogg.......... 128 

11. It is not the law, except where made so by statute, that a 
master is liable to a servant for an injury which the latter 
has received through the negligence of a fellow-servant.  
Id.  

12. In a suit against a railroad company by an employd who 
was injured through negligence of a co-employ6, the defense 
that the employds were fellow-servants cannot be consid
ered on review unless presented to the trial court by a 
pleading, an instruction, or in some other manner. Union 
P. R. Co. v. Elliott...................................... 9 

13. Risks of employment may include a servant's liability to 
injury at the hands of a negligent fellow-servant. Mis
souri P. R. Co. v. Lyons................................. 633 

14. Where a master is not guilty of negligence in the selection 
or retention of servants, nor in furnishing them with suita
ble appliances, he is not answerable to one of them for an 
injury caused by the negligence of a fellow-servant while 
both are engaged in the same work in the same department 
of the master's business. Id.  

15. Each member of a switching crew held a fellow-servant of 
each member of another switching crew employed by the 
same railway company. Id.  

Master Commissioner. See EXECUTIONs, 10, 11, 16, 17.  

Mechanics' Liens.  
1. The lien of a mortgage taken while a building is in process 

of erection on the land is subject to mechanics' liens for 
work commenced, or for material the furnishing of which 
was begun, before the mortgage was recorded. Goodwin 
v. Cnningham.......................................... 11 

2. The statutory provision whereby the lien is limited to two 
years after the filing of the claim is a limitation upon the 
existence of the lien, and not merely upon the remedy to 
enforce it. Id.......................................... 1 

3. A junior incumbrancer who was not a party to a suit to 
- foreclose a mechanic's lien, will not, after extinction of that 

lien by lapse of time, be required to redeem from the pur-
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Mechanic's Liens-conclUded.  
chaser at the void sale as a condition of enforcing his own 

incumbrance. Id.  

4. A petition for foreclosure alleging that the materials were 

sold and delivered for use in the erection of a building but 

not charging they were thus used, that during the time the 

materials were being delivered the purchaser thereof sold 

the premises to his co-defendant who completed the build

ing, using a small portion of the materials for that purpose, 

held to state a cause of action against both defendants.  

Bogue v. Guthe....................................... 236 

5. The object of the statute in permitting a claimant for a lien 

to file an account in the register's office is to apprise per

sons dealing with the realty of the existence of the claim.  

Portsmouth Savings Bank v. Riley............................ 531 

6. That one has furnished labor or material in improving 

realty of another, and is therefore entitled to a lien, cannot 

be established solely by putting in evidence the verified 

account filed in the register's office for the purpose of ob

taining the lien. Id.  

7. A verified account filed in the register's office for the pur

pose of obtaining a lien is not even prima facie evidence that 

the labor or material was furnished, nor that claimant has 

a lien. Id.  

8. In a mortgage-foreclosure suit it was held that priority of a 

mechanic's lien could not be established solely by introduc

* ing in evidence the decree rendered in a suit to foreclose 

the mechanic's lien. Id.  

Merger.  
1. It is a general rule that where two unequal estates vest in 

the same person at the same time, without an intervening 

estate, the smaller is thereupon merged in the greater; but 

merger does not always or necessarily result from such a 

coinciding of estates. Peterborough Sarings Bank v. Pierce.. 712 

2. Whether two estates will be held to have coalesced depends 

upon the facts and circumstances in the particular case, the 

intention of the party acquiring the two estates, and the 

equities of the parties to be affected. Id.  

Mistake. See REFORMATION OF INSTRUMENTS.  

Money Paid.  
Evidence held insufficient to sustain the averments of a peti

tion for money paid. Penn Mutual Life Ins. Go. v. Conougby.. 124 

Mortgage Foreclosure. See ExECUTIONS.  

Mortgages. See CORPORATIONS. PRINCIPAL AND SURETY, 4.  

SUDROGATION. VENDOR AND VENDEE, 1.  

1. A mortgage to secure future advances was made in the form



846 INDEX.

Mortgages-continued.  
of a deed absolute. No obligation rested on the mortgagee 
to make any advances. Creditors of the mortgagor recov
ered judgments after the mortgage was recorded, and, after 
causing executions to be levied on the land mortgaged, 
brought a creditors' bill to subject it to the payment of 
their judgments. Held, That the mortgage was prior to 
their claims for all sums advanced before the mortgagee 
had knowledge thereof, but subject to their claims as to 
sums advanced after the mortgagee acquired knowledge of 
their rights. Omaha Coal, Coke d- Lime Co. v. Suess......... 379 

2. A deed absolute in form conveying the legal title, although 
intended as a mortgage to secure future advances, and the 
lien of a judgment not attaching to an equitable estate, the 
liens of other creditors of the grantor did not attach until 
the levy of execution at the earliest; and, in the absence 
of evidence that advances were made by the mortgagee 
between the levy and the commencement of a creditors' suit 
to subject the land to the payment of the judgments, the 
latter date was properly taken as marking the time after 
which advances on the mortgage were subordinate to the 

* claims of such other creditors. Id.  
Assignments. Rights of Transferees.  

3. The rights of one who held an unrecorded assignment of 
a junior mortgage are not barred by a decree foreclosing 
the senior lien in a suit to which he was not a party, though 
the original mortgagee was a party. Goodwin v. Cun
ningham ................................................ 11 

4. The transfer of a note secured by mortgage carries with it 
the mortgage and operates as a transfer thereof without a 
formal or written assignment. Id.  

5. The holder of an unpaid, overdue, negotiable, interest cou
pon secured with the principal bond by a mortgage on land 
may maintain an action to foreclose the mortgage after a 
purchaser of the land paid the amount of the bond to the 
holder thereof and procured a release of the mortgage.  
Griffith v. Salleng....................................... 362 

4. Within the meaning of the recording acts, one purchasing 
the legal title to realty from a mortgagee who registered 
his mortgage which secured an unmatured negotiable note, 
is not a purchaser without notice, nor entitled to protection 
against such mortgage, when in the hands of a bona fide 
purchaser, though the assigiunent was not recorded. Peter
borough Savings Bank r. Pierce ........................... 713 

DeficiencU Judgment.  
T. Evidence held insufficient to sustain a deficiency judgment 

entered against the purchaser of mortgaged property on 
the theory that he assumed payment of the mortgage.  
Mendelssohn v. Christie ................................. 684
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Xortgages-concluded.  
Delivery.  

8. It cannot be inferred that a mortgage, although left in the 
custody of the mortgagee, was delivered as to one of two 
joint mortgagors upon the signing and acknowledgment by 
him, when it was the manifest intention of the parties that 
it should not take effect until execution by the other mort
gagor. Hoagland v. Green............................... 164 

Execution by Corporations.  

9. A mortgage executed by an insolvent corporation to secure 
a debt due from it to one of its 8fficers or directors is 
illegal and void. Stough v. Ponca Mill Co.................... 500 

10. A mortgage executed by an insolvent corporation to a 
third person to secure a debt, for the payment of which 
one of its officers or directors is personally bound, is illegal 
and void. Id.  

Liens. Foreclosure. Estoppel.  
11. Where, under a decree foreclosing one of two mortgages of 

equal priority given to plaintiff in one transaction and cov
ering the same lands, the appraisers erroneously deducted 
from the value of the premises the amount of a judgment as 
a senior lien, plaintiff, being the purchaser at the foreclos
ure sale, cannot be heard, in a subsequent action by him to 
foreclose the other mortgage, to assert that such judg
ment was the junior lien. Farmners Loan & Trust Co. v.  
Schwenk ................................................... 657 
Peterborough Savings Bank v. Pierce......................... 721 

Marshaling Liens.  
12. In marshaling liens in foreclosure proceedings, held that 

judgments should be given priority according to the date 
of the respective liens. Horbach v. Smiley................. 217 

13. In a mortgage-foreclosure suit it was held that priority of 
a mechanic's lien could not be established solely by intro
ducing in evidence the decree rendered in a suit to foreclose 
the mechanic's lien. Portsmouth Savings Bank v. Riley...... 531 

Right to Redeem.  
14. In a suit by mortgagor's heir against the purchaser at fore

closure sale to redeem the land and to quiet title, it was 
held proper for the heir to show the falsity of an affidavit 
for constructive service, in the foreclosure suit, averring 
that the ancestor was a non-resident and that he could not 
be served with summons in'the state. Eagrs v. Nauon...... 143 

Satisfaction.  
15. A false certificate of satisfaction issued by the clerk of the 

district court and recorded by the register of deeds does 
not suspend execution of a decree of foreclosure. Clark d 
Leonard Investment Co. v. Hamilton........................ 95 

Motions. See PLEADING, 9.
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Municipal Bonds. See COUNTIEs, 4. ELECTIONS. MUNICIPAL COR
PORATIONS, 3.  

Municipal Corporations. See ANIMALS, 2.  
1. Power of a city to change to a particular use land dedicated 

to the public for a different purpose. Tukey v. City of 
Omaha ........................................ 371, 372, 374 

Bonds for Market House.  
2. When the governing body of a municipality is authorized 

by a vote of the people, and only thereby, to incur a debt 
for a particular purpose, such purpose must be strictly fol
lowed, and the terms of the authority granted must be 
strictly and fully performed. Id......................... 370 

3. Where electors of a city by vote adopt a proposition to 
issue bonds for the purpose of securing a site for a market 
place and erecting a market house thereon, the erection of 
a market house on land already owned by the city, and used 
as a public park, held a substantial departure from the 
terms of the vote, and unauthorized. Id.  

Defective Sidewcalks.  
4. Judgment affirmed for $1,200 in favor of one who was in

jured on a defective sidewalk. City of Harcard v. Stiles. 26 

Officers. Reniocal. Right to Defense.  
5. The offices of city engineer, city attorney, and water com

missioner of the city of Lincoln are elective, the statutory 
provision purporting to make them appointive offices being 
unconstitutional. State v. Bowen........................ 211 

0. By section 169, chapter 12a, Compiled Statutes, the power 
to appoint and remove officers and members of the fire and 
police departments in cities of the metropolitan class is 
vested in the fire and police commissioners. Moores v. State. 486 

7. A member of the fire or police department in a metropoli
tan city cannot be discharged for political reasons. Id.  

S. Removals deemed necessary for the proper management, 
discipline, or more effective service of either fire or police 
department in a metropolitan city must be made pursuant 
to such rules and regulations as may be adopted by the 
board of fire and police commissioners. Id.  

.9. Before an officer or member of either the police or fire de
partment in a metropolitan city can be discharged for al
leged misconduct, unfitness, dereliction of duty, or other 
cause affecting his character or standing as a public servant, 
charges must be filed against him and he must be afforded 
an opportunity to be heard in his defense. Id.  

10. The right of an officer of the police force or member of the 
fire department in a metropolitan city to defend against 
formal charges is a right to vindicate himself from an un
just accusation; not a right to show that the public wel-
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Municipal Corporations-concluded.  
fare requires his retention or that the revenues are ade
quate for the payment of his salary. Id.  

11. The membership of either the police or fire department of 
a metropolitan city may be reduced on economic grounds, 
and men may be dismissed from the service without a hear
ing and without an opportunity to show cause against the 
dismissal. Id.  

Taxation. Cost of Abating Nuisance.  
12. A stainte authorizing a city to assess against a lot on 

which a nuisance exists the entire cost of abating the nui
sance by improving the lot does not violate the constitu
tional provision relating to special taxation for local im
provements, but is a proper exercise of police power.  
Horbach v. City of Omaha................................ 83 

Taxation. Injunction.  
13. A resident taxpayer, showing no private interest, may 

maintain a suit to restrain the governing body of a muni
cipality from an illegal disposition of the public money, 
or the illegal creation of a debt which must be paid by 
taxation. Tukey v. City of Omaha........................ 370 

Ordinances. Proof.  
14. Where publication of an ordinance of the city of South 

Omaha is made in a daily paper, it must be inserted in each 
issue for a week, one insertion not being sufficient. Union 
P. R. Co. v. McNally........................................ 112 

15. Failure to publish in the official newspaper an ordinance 
making an annual levy of taxes for the city of Omaha did 
not prevent the ordinance from becoming a law, where it 
was duly passed, and approved by the mayor, and contained 
a section providing that it should be in force from and after 
its passage. Johnson v. Finley........................... 733 

16. The statutory method of proof of the existence of an 
ordinance of the city of Omaha is not exclusive, but such 
proof may be made by common-law methods. Id.  

National Banks. See USURY.  

Negligence. See MASTER AND SERVANT, 7-9. RAILROAD COMPA
NIES. STREET RAILWAYS.  

1. Where a party in good faith had endeavored to avoid injury 
attributable to the negligence of a common carrier, it can
not escape liability by showing that such endeavors might 
have been more judicious. Western Union Telegraph Co. v.  
Cook .................................................. 109 

2. Instruction defining ordinary care. Omaha & R. V. R. Co.  
v. Crow ............................................... 748 

3. A general averment of negligence is sufficient unless at
tacked by motion, and an issue framed by a traverse of 

58
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Negligence-concluded.  
such averment may be proved by evidence of any act within 
the general averment. Id.  

Negotiable Instruments. See ASSIGNMENTS, 2. HUSBAND AND 
VIFE, 6. MORTGAGEs, 4, 5. PARTNERSHIP, 5.  

1. Liability of a bank for failure to collect a draft sent to it 
for collection, where it failed to perform its duties in good 
faith. Dern v. Kellogg.................................. 561 

2. One who buys a corporation note unlawfully issued is not 
an innocent purchaser where it appears on the face of the 
note that the payee therein named and the ofticer by whom 
it was executed is the same person. Stough v. Ponca Mill Co. 50W 

Action on Note. Pleading.  
3. It is not essential that a petition in a suit on a note made 

part of the pleading should negative payment by a stranger.  
Hartzell v. McGlurg.................................... 31a 

4. A petition in a suit on a note made part of the pleading 
states a cause of action, where it contains allegations that 
defendant executed and delivered the note to plaintiff, that 
such note is wholly due and payable, and that defendant 
wholly neglects to pay the same, or any part thereof. Id.  

Assigmients, Indorsenments, and Rights of Transferees.  
5. A negotiable promissory note may be transferred by a sep

arate, distinct assignment thereof, but in such case the 
transferee will not be protected as against infirmities or 
defenses which might be shown as against the assignor.  
Guylord v. Nebraska Sarings & Exchange Bank............... 104 

6. An indorsement of a negotiable promissory note, "Pay to 
the order of-Mary W. Gaylord," held not a general indorse
ment, nor such an indorsement as would transfer the legal 
title by a mere delivery of such note. Id.  

7. Possession of a negotiable note, duly indorsed by the payee, 
creates a presumption of title thereto in the holder. Saun
ders v. Bates... ....................................... 209 

8. In a suit on a note a petition, after an allegation of exe
cution and delivery of the note by defendant to plaintiff, 
averring that "plaintiff sold and discounted said note, that 
the holder thereof, at maturity, presented it for payment, 
that it was dishonored, and that by reason of the neglect 
and refusal of defendant to pay said note, plaintiff was 
compelled to take up said note." held to mean that plain
tiff, upon dishonor of the note, paid the amount due thereon 
to the holder and he thereupon surrendered the note to 
pl.intiff. Hartzell V. McClurg............................ 316 

9. In a suit on a note it was he'd that money paid by plaintiff 
to an indorsre was not raid - -- the benefit of the maker, 
but to protcet plaintiffs itract of indorsement; and



INDEX. 851 

Negotiable Instruments-concluded.  
that the effect of the payment and redelivery to plaintiff 
was to vest him with the equitable title to the note. Id.  

10. The equitable owner of a negotiable promissory note in 
his possession may maintain an action thereon in his own 
name. Id.  

11. Where defendant in his answer specially denies an allega
tion of the petition that plaintiffs are partners and denies 
their allegation that the note sued on has been by the payee 
indorsed and delivered to them, they cannot recover in ab
sence of proof of the partnership. Hoyt v. Kountze......... 368 

12. A memorandum indorsed on a promissory note, to the effect 
that the promise may be discharged by substitution of 
other obligations of the makers within a given time, is 
for the benefit of the makers, and if they fail to avail 
themselves of the privilege or option, within the prescribed 
period, the note becomes absolute, and a recovery may be 
had thereon, after maturity, according to its legal import.  
Western Mfg. Co. v. Rogers............................... 456 

Consideration.  

13. Note sued on was executed upon a sufficient considera
tion. Saunders v. Bates..................................... 209 

Purchase Money Notes. Breach. of Warranty.  
14. Evidence held to sustain a verdict for defendant in a suit 

on a note for the purchase price of a harvester, where the 
seller failed to deliver a bundle-carrier attachment pursu
ant to contract. Mcornck Harresting Machne Co. v. Court
right ................................................... 18 

15. In a suit on notes where defendant answered they were 
given for a harvester, in place of which, if it did not work, 
plaintiff had agreed to furnish a new machine, it was held 
that proof by defendant that the machine had been made 
to work at one time but afterward failed to work, did not 
entitle him, under his answer, to establish a counter-claim 
for damages and thus cancel the notes. McCormick Har
vesting Machine Co. v. Gustafson.......................... 276 

New Trial. See Insaucvlos, 19, 20.  

1. Irregularity in granting defendant a new trial held waived 
where plaintiff did not complain of the ruling until after 
the second trial. Gilbert v. Marrow....................... 77 

2. That the verdict is not in accord with the issues tendered 
by the pleadings may be raised by the assignment of error, 
"The verdict is contrary to law." Stewart v. American Ex
change Nat. Bank...................................... 464 

Notes. See NEGOTIABLE INSTRUMENTS.  

Notice. See VENDOR AND VENDEE, 5.
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Nuisance. See INjuNcroN, 5.  
Where, by the terms of a statute authorizing a city to 

assess against a lot on which a nuisance exists the entire 
cost of abating the nuisance by improving the lot, the owner 
is entitled to notice and to an opportunity to do the work 
himself, the city is without jurisdiction to proceed with the 
improvement until such notice and opportunity have been 
given. Horbach v. City of Omaha.......................... 83 

Oath.  
Validity of affidavit executed before an officer not per

mitted to take it. Browonell v. Puller...................... 587 
Office and Officers. See DAMAGES, 4. MUNICIPAL CORPORATIONS, 

5-11. STATUTES, 8.  
The offices of city engineer, city attorney, and water com

missioner of the city of Lincoln are elective, the statutory 
provision purporting to make them appointive offices being 
unconstitutional. State v. Booen........................ 211 

Opinions of the Court. See REVIEW, 81.  
Order of Sale. See EXECUTIONS, 8.  

Ordinances. See MUNICIPAL CORPORATIONS, 14-16.  

Overruled Cases. See REVIEW, 74. TABLE, ante, p. xlix.  

Parties. See BANKS AND BANKING, 4. CORPORATIONS, 5, 12. IN
JUNCTION, 4. MANDAMUS, 3, 6. NEGOTIABLE TNSTRUMENrS, 
10. RES JUDICATA, 1, 4, 5. REVIEW, 1.  

1. It is proper matter of defense that the alleged assignee of 
the claim in suit is not the owner thereof or the real party 
in interest. Henley v. Evans............................. 187 

2. The fact that plaintiffs in the district court are different 
from those named in the summons issued by the justice of 
the peace before whom the action was brought affords no 
reason for striking from the files the petition filed in the 
district court. Hartzell v. McClurg....................... 313 

3. When suit is properly brought before a justice of the peace 
of one county, summons may issue to any other county to 
bring in other defendants; but service upon a nominal de
fendant in the county where the suit is brought will not 
justify the issuance of a summons to another county for a 
real defendant. Miller v. Meeker......................... 452 

4. One not a party to a contractor's bond may maintain an ac
tion thereon where such bond was executed for his benefit.  
Pioneer Fire-Proof d Construction Co. v. McClay.............. 663 

5. All parties to a joint judgment must be made parties to a 
petition in error, and a failure to do so is ground for dis
missal. Farney v. Hamilton County....................... 797 

6. The mere acceptance of service of briefs by defendant in 
error is not a waiver of the objection that there is a defect 
of parties. Id.
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artnership.  
1. An undenied allegation of a petition that plaintifls are 

partners need not be proved. Hartzell v. McClurg........... 315 

8. Where defendant in his answer specially denies an allega
tion of the petition that plaintiffs are partners and denies 

their allegation that the note sued on has been by the payee 

indorsed and delivered to them, they cannot recover in ab

sence of proof of the partnership. Hoyt v. Kountze.......... 368 

8. In a suit to dissolve a partnership and to require an ac

counting, no demand being made by any of the partners for 

a reformation of the partnership contract, the court cannot, 

on its own motion, reform such contract nor disregard.it 

as the basis of the rights of the litigants. Clark v. Hall.... 479 

4. One holding a claim against individual members of a part

nership which had assumed the debt may recover judgment 

in a suit against such individuals and afterward intervene 

in an action to dissolve the partnership, and have the judg
ment satisfied out of the firm's assets. Id.  

5. A partner, after permitting judgment to be entered against 

the firm on a note not relating to firm business, but to 

which the other partner signed the firm name, was pre

cluded from asserting that the firm was not bound, and 

firm creditors, in absence of fraud, had no greater right.  

Werner v. er............................................ 576 

6. Books of account, kept by one partner and showing his 

transactions with the other, to which accounts the other 

had access and which he from time to time examined, and 

which, after the business ceased, he admitted to be correct, 

are admissible in evidence on an accounting between them.  

Morris v. Haas.......................................... 579 

Party Walls.  
1. Provisions of a party-wall contract and lease considered 

and the rights and liabilities of the parties thereunder de

termined. Smith v. Kennard............................. 524 

2. Answer held to state a defense to an action by the owner 

of a lot to recover from his lessee a sum paid by lessor to 

the owner of an abutting lot for erecting a party wall used 

by lessee. Id.  

Passes. See CARRIERS, 4.  

Payment. See CHATTEL MORTGAGES, 9. INSURANCE, 5, 6, 9. MORT

GAGES, 5. NEGOTIABLE INSTRUMENTS, 9.  

In an action by the owner of a lot to recover from his 

lessee a sum paid by lessor to the owner of an abutting lot 

for erecting a party wall used by lessee, the payment was 
held a voluntary one. Smith v. Kenaard.................. 524
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Perjury. See WITNESSES, 1.  
False testimony relating to three matters held to consti

tute a single offense where the witness took one oath only.  
Barker v. State.......................................... 53 

Petition in Error. See REVIEw, 55.  
Pleading. See ACCOUNTING, 1. APPEARANCE. CORPORATIONS, 6.  

DAMAGES, 1. EVIDENCE, 19. EXEMPTION, 2. INSURANCE, 7.  
JUDGMENTS, 20, 21. LIMITATION OF ACTIONS, 3, 4, 7.  
MASTER AND SERVANT, 1, 2. MECHANICS' LIENS, 4.. NEGLI
GENCE, 3. NEGOTIABLE INSTRUMENTS, 3, 4, 8, 15. PARTIES.  
PARTNERSHIP, 2. PARTY WALLS, 2. REPLEVIN, 6, 7. RE
VIEW, 79, 80. TROVER AND CONVERSION, 3, 4.  

Allegations Undenied.  
1. Every allegation of a petition not denied by answer, except 

allegations of value or anount of damage, stands confessed 
by defendant and need not be proved by plaintiff. Bartzell 
v. McClurg............................................. 313 

2. All material averments of new matter in an answer which 
are not denied by the reply will be taken as admitted, and 
need not be proved. Stewart v. American Exchange Nat.  
Bank .................................................. 461 

Amendments.  
3. It is not an abuse of discretion for the district court to re

fuse to permit an amended answer, presenting a new de
fense, to be filed at the time a case is called for trial, where 
it appears that the facts embraced in the proposed amend
ment were known when the original answer was filed, and 
no excuse is offered for the delay in making the application 
for leave to amend. Western Assurance Co. v. Kilpatrick..... 241 
British-American Assurance Co. r. Kilpatrick................. 241 

4. Where, after reply, an amended answer is filed setting up 
the defense interposed in the original answer and, in addi
tion, facts which constitute a new and distinct defense, 
the plaintiff may reply anew if he so elects, but if he does 
not, the reply to the original answer will not stand as a 
reply to such new or additional defense. Stewart v. Ameri
can Exchange Nat. Bank................................. 461 

Appeal.  
5. On appeal from an order of a county board in disallowing 

a claim the district court cannot render judgment against 
the county without pleadings. Box Butte County v. Noleman, 239 

Construction.  
6. Allegations of every pleading should be liberally construed.  

Hartzell v. McClurg...*................................. 313 
Demurrer.  

7. A demurrer to an answer searches the whole record, and 
judgment thereon should go against the party whose plead
ing was first defective in substance. Barr v. Little......... 556
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Pleading-conluded.  
Language. Common Count.  

S. A pleader should state in ordinary and concise language 

the facts constituting his cause of action or defense; and 

the practice of adding a common count is not contemplated 

by the Code. Penn Mutual Life Ins. Co. v. Conoughy......... 124 

Motion to Strike Out Matter.  

9. Where a motion to strike matter from a pleading cannot 

be sustained as made, it is not error to overrule it, though a 

narrower motion might have been well taken. Smith v.  

Meyers ......... *............................*.......  

10. A defendant pleading new matter which the court refuses 

to strike out of the answer as immaterial cannot be heard 

to complain that the court erred in refusing to strike from 

the reply allegations traversing those of the answer. Id.  

Pecuniary Loss.  

11. In a petition under Lord Campbell's Act averments of pe

cuniary loss held sufficient. Omaha & R. V. R. Co. v. Crow.... 747 

Pledges. See PRINCIPAL AND SURETY, 2.  

1. Immediate delivery of the property to pledgee and actual 

and continued change of possession are essential to the 

validity of a debtor's oral pledge to a creditor. Buckstaff 

Bros. M!fg. Co. v. Snytder................................. 538 

2. Evidence held not to show that a debtor made an oral 

pledge of his property to secure the claim of creditor. Id.. 540 

Police. See MUNICIPAL CORPORATIONS, 6-12.  

Police Power. See MUNICIPAL CORPORATIONS, 12.  

Practice. See CRIMINAL LAw, 5. ExECUTIONS, 15.  

When an order has been irregularly obtained against a 

party. it is his duty to bring the matter to the attention 

of the court before proceeding to a trial of the cause.  

Gilbert v. Marrow.......................................77 

Preferred Claims. See TRUSTS.  

Principal and Agent. See CARRIERS, 1. SALES, 15, 16.  

1. Receipt held properly admitted in evidence, where it was 

given to plaintiff by a witness who was a director of de

fendant building and loan association and tended to con

tradict the evidence of the witness that he acted in his own 

behalf and not as defendant's agent. Continental Building 

& Loan Ass'n v. Aulgur................................ 115 

2. In an action on a check drawn by an alleged agent, it was 

held that the petition did not state a cause of action against 

the principal. Penn Mutual Life Ins. Co. v. Cononghy........ 123 

3. In construing a contract between a harvesting machine 

company and agents authorized to make sales it was held 

that the machines were to be tried after they had been
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Principal and Agent-concluded.  
paid for or notes given for the purchase money, anI that the 
agents were liable for the price of machines delivered for 
such trials without first taking the purchase money or 
notes. Unland v. McCormick Harresting Machine Co......... 364 

4. One should not deal with himself in acting as the agent 
of another. Stough v. Ponca Mill Co......................... 50 

5. Statements of an agent acting within his authority, when 
made concerning the business in hand at the time of the 
transaction, are admissible in evidence against his princi
pal; but such statements, when made subsequent to the 
transaction, not connected therewith, and not specially au
thorized by his principal, cannot be received in evidence 
against the latter. Union Life Ins. Co. v. Hainan............ 59, 

Principal and Surety. See GUARANTY. INJUNCTION, 2. REviEw, 
1, 75, 76.  

1. Mere forbearance by a creditor does not release sureties, 
although, by lapse of time, the remedy is lost against the 
principal. Belt v. Walker................................ 222 

2. A creditor who, without the consent of the surety, volun
tarily parts with security thereby releases the surety to 
the extent he has been thereby damaged. Stkcart v. Ameri
can Exchange Nat. Bank...................... ........... 461 

3. One purchasing notes secured by mortgage and agreeing 
to extend the time of payment for the benefit of a person 
who has become the principal debtor, held to have released 
the latter's sureties. Merriam v. Miles...................... 567 

4. A co-tenant of mortgaged land who buys the interest of his 
co-tenants in the land and assumes the mortgage debt, 
becomes, as among the parties to that contract, the princi
pal debtor, and the vendors become his sureties; and while, 
by such a transaction, the rights of the mortgagee cannot 
be changed without his consent, and he may enforce his 
original contract according to its terms, still, if he makes 
new contracts with the parties to the agreement, with 
knowledge thereof, he must do so with regard to the rights 
of those who are, among the mortgagors, sureties. Id...... 566 

5. Evidence held insufficient to show that a creditor had not 
iTotice of the relationship of the debtor's sureties to one an
other. Id..... ....................................... 567 

6. On a contract between a county and a person contracting 
with it for the erection of a court house, his sureties may 
be held liable under a provision imposing on the contractor 
the duty of paying for materials used in the building.  
Pickle Marble d Granite Co. v. McCly........................ 661 

Priority. See JUDGMENTS, 22. MORTGAGES, 1, 2, 11, 13.  

Privity. See RES JUnCATA, 2.
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Proceedings In Error. See REVIEW.  

Process. See JUDGMENTS, 23. SHERIFFS AND CONSTABLES, 1. SUM 

MONS.  

Proofs of Loss. See INSURANCE, 21-24.  

Property.  
Growing crops are personalty and subject to seizure under 

execution. Sims v. Jones................................ 76% 

Public Funds. See TRusTs, 5-7.  

Public Policy. See CONTRACTS, 2, 3.  

Questions for Court. See INSURANCE, 14.  

Questions for Jury. See COUNTIES, 5. ESTOPPEL, 1. FRAUDULENT 

CONVEYANCES, 3, 6. INSURANCE, 2, 7.  

Questions of Fact. See HUSBAND AND WIFE, 4. SUMMoNs, 3.  

Quieting Title. See LIMITATION OF ACTIONS, 5, 6.  

1. A void tax assessed against a lot for the cost of abating 
a nuisance thereon may be canceled as a cloud on the 
owner's title. Horbach v. City of Omaha................... 8 

2. Under the Code a party may maintain an action to quiet 
his title to real estate whether he be in or out of possession 
and whether his title be a legal or an equitable one. Eayrs 
v. Nason... .......................................... 144 

Railroad Companies. See CARRIERS. MASTER AND SERVANT.  

STREET RAILWAYS.  

1. The starting or running of a switch engine in a switch 
yard, filled with a network of tracks upon which cars are 
constantly moving and in which yardmen are at work, with
out the ringing of a bell or the blowing of a whistle, is 
evidence of negligence. Union P. R. Co. v. Elliott............ 299 

2. Instruction relating to the duty of a railroad company to 
give highway-signals held not erroneous. Id............... 304 

Rape.  
1. To justify a conviction of rape, the proof must reach such 

a degree of certainty as to exclude a reasonable doubt.  
Maxfield v. State........................................ 44 

2. A conviction of rape will not be sustained where the testi
mony of the prosecutrix as to the principal fact relied 
upon to sustain the charge is not only uncorroborated, but 

is so contradictory as to be self-destructive. Id............ 45 

3. Under section 12, Criminal Code, it is not necessary to show 
want of consent on the part of the female to sustain a con
viction for rape, or for an offense the elements of which 
are included within such charge of rape. Myers v. State..... 29T 

Ratification. See CONTRACTS, 4.  

Real Estate. See VENDOR AND VENDEE.
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Reasonable Doubt.  
Instruction defining a reasonable doubt. Marfleld v. State.... 44 

Receivers. See CORPORATIONS, 12.  
Necessity of appointing a receiver in an action to enforce in

dividual liability of stockholders,. for corporate debts. Ger
man Nat. Bank v. Farmers S Merchants Bank................. 598 

Records. See JUDGMENTS, 23. REVIEW, 77. VENDOR AND VENDEE, 
5.  

Reference.  
One who consents to an order of reference directing the 

referee to report his "conclusions" and then proceeds before 
the referee, after the expiration of the time limited in the 
order, participating in the production of evidence and ask
ing the referee to pass upon questions of law and fact, and 
who, after the evidence has been taken, stipulates for an 
extension of time for the referee to file his "decision," can
not, after the filing of an adverse report, be heard to say 
that the referee did not proceed within the time first fixed, 
or that he was not authorized to find the facts. Morris v.  
Haas .. ***........................................... 579 

Reformation of Instruments. See PARTNERSHIP, 3.  
1. An instrument will not be corrected for mistake unless, 

as reformed, it expresses the intent and agreement of the 
parties when executed. Nebraska Loa & Trust Co. v.  
Ignowski ............................................... 398 

2. A mistake in the terms of a written instrument, if mutual, 
will be reformed to express the intention and agreement 
of the parties and thus enforced. Id.  

Registration. See MORTGAGES, 6.  

Remedy at Law. See EQUITY,*1.  

Repeal. See STATUTES, 13.  

Replevin. See SALES, 9, 18, 19.  

Evidence.  
1. Evidence held insuflicient to sustain a verdict in favor of 

the seller of goods in an action by him to recover them from 
a sheriff who had seized them on executions against the 
purchaser. Bennett v. Ap8leY Rubber Co................... 553 

Instructions.  
2. Discussion of instructions where a chattel mortgage was 

assailed for fraud as to plaintiff in replevin. Hefley v.  
Hunger ...... ........................................ 776 

Judgment.  
3. Where plaintiff has taken the property and the verdict is 

for defendant, the judgment must be in the alternative for 
a return of the property or its value if a return cannot be 
had. Martin v. Foltz.................................... 162
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Replevin--concluded.  

Pleading and Proof.  
4. Where plaintiff pleads only a special ownership, he must 

prove such title as he pleads it, and cannot recover on proof 
of general ownership. Suckstorf v. Batterfield.............. 757 

5. Where plaintiff asserts only a special ownership, defendant, 

to defeat the action, may show that plaintiff's title is of a 
different character. Id.  

6. Special plea for special damages is necessary to a recov
ery therefor. Armagost v. Rising......................... 764 

Verdict. Pleading. Variance.  
7. A verdict that the right of property and right of possession 

were in plaintiff held a material variance from an affidavit 
wherein plaintiff merely claimed the right of present pos
session by virtue of a chattel mortgage. Hayes v. Slobodny.. 511 

8. Evidence held to sustain the action of the trial court in di

recting a verdict for defendant. Buckstaff Bros. Mfg. Co.  
v. Snyder... ......................................... 538 

9. Verdict set out in opinion held sufficient. Heffley v. Hunger, 776 

Reply. See PLEADING, 10.  

Rescission. See SALES, 17-20. VENDOR AND VENDEE, 2.  

Res Gestae. See EVIDENCE, 13.  

Res Judicata.  
1. The rights of one who held an unrecorded assignment of 

a junior mortgage are not barred by a decree foreclosing 

the senior lien in a suit to which he was not a party, though 
the original mortgagee was a party. Goodwin v. Cunning
ham .................................................... 11 

2. There is no privity between an administrator and an heir 
so far as regards the decedent's real estate, and a judg

ment dismissing an administrator's action to quiet title 

. is not a bar to a subsequent action, by the heir against 
the defendant in the administrator's suit, to quiet title to 

the same real estate, which has descended to the heir from 

the administrator's intestate. Eayrs r. Nason............... 143 

3. An order dissolving an injunction and dismissing the pro

ceeding is generally an adjudication that the injunction 

ought not to have been granted. Gibson v. Reed............. 309 

4. Foreclosure of a mechanic's lien is not an action in rem 

in such a sense that the disposition of the realty involved 

therein is binding upon persons not parties to such suit, 
who have unrecorded liens acquired prior to the pendency 

of the foreclosure suit. Portsmouth Sarings Bank v. Riley.... 531 

5. A judgment is a binding adjudication upon all parties to 

the suit in which it is rendered, and upon all persons who 

claim an interest in the property involved therein through



860 INDEX.  

Res Judicata-con cluded.  
any party to that suit acquired after the action was pend
ing. Id ............................................... 532 

6. An appeal from a justice of the peace presents the case for 
trial de noro, and a dismissal invited by plaintiff in the dis
trict court before the case is heard on the merits is not a 
bar to another action on the same cause. Home Fire Ins.  
Co. v. Deets. ....................................... 620 

Revenue. See TAXATION.  

Review. See BILL OF EXCEPTIONS. INSTRUCTIONS.  

Appeal Bond.  
1. The district court upon the trial of an appeal from an in

ferior court is without jurisdiction to render against the 
sureties on the appeal bond the same judgment it enters 
against appellant. Drunimond Carriage Co. v. Mills.......... 417 

Assignments of Error.  
2. Errors in giving or in refusing to give instructions should 

be separately assigned in the motion for a new trial and 
in the petition in error. McCormick Harcesting Machine Co.  
v. Courtright................................................ 18 

3. An assignment of error relating to a group of instructions, 
where the ruling as to any one of the group against which 
the assignment is directed is without error, may be over
ruled. Unland v. McCormick Harresting Machine Co.......... 365 
Albion Nat. Bank v. Montgomery.......... .............. 682 

4. An assignment, in a petition in error, of "errors of law 
occurring at the trial," is insufficient to present for review 
the rulings of the court below on the admission or exclusion 
of testimony. Blodgett v. McMurtry........................ 69 

5. An assignment, "Errors of law at the trial excepted to at 
the time," is insufficient in a petition in error to present for 
review the rulings on the admission or exclusion of ev'dence.  
Jaeggi v. Galley........................................ 80D 

6. Alleged errors argued in the brief which are not assigned 
in the petition in error are unavailing. Phaenix Ins. Go. v.  
King .................................................. 630 

7. To obtain a review of the rulings of the trial court on the 
admission or exclusion of testimony each ruling must be 
specifically assigned in the petition in error. Id.  

8. An assignment in a petition in error that the court erred in 
rejecting evidence, "as appears at record, pages 209, * * * 

243," is too general for consideration. Id.  

9. Assignments of error relating to rulings on the admission 
of evidence will be disregarded on review in absence of a 
properly authenticated bill of exceptions. Cole v. Arlington 
State Bank............................................. 632
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Review-continued.  
10. The action of a district court in admitting or excluding evi

dence cannot be reviewed by the supreme court unless such 

action is specifically assigned in the petition in error.  

Smith v. Kennard....................................... 523 

11. The assignment, "Errors of law occurring at the trial duly 
excepted to," is not sufficiently definite to challenge at

tention to any particular part of the trial. Albion Nat. Bank 

v. Montgomery .......................................... 682 

12. An assignment of error assailing the denial of a new trial 

is insufficient where it fails to specify to which of several 

grounds it applies. Jaeggi v. Galley....................... 800 

Bill of Exceptions.  

13. A bill of exceptions not authenticated by the clerk of the 

district court will be disregarded. Henley v. Erans.......... 187 
Beatrice Savings Bank v. Beatrice Chautaaqua Assembly...... 592 

14. An unauthenticated bill of exceptions will be disregarded 
in the supreme court. Coy v. ililler...................... 499 

15. Questions requiring the examination of an unauthenticated 
bill of exceptions should be disregarded, and where the 

pleadings in such a case are sufficient the judgment may be 
affirmed. Beatrice Savings Bank v. Beatrice Chautauqua As

8mbly ................................................. 592 

16. Questions requiring the examination of a bill of exceptions 
which has been quashed will be disregarded. German Nat.  

Bank v. Farmers & Merchants Bank........................ 593 

17. Questions requiring an examination of a bill of exceptions 
will not be considered where there is no proper bill in the 

record. Andrewos v. Kerr................................ 618 

Briefs.  

18. Alleged errors, not referred to or argued in the briefs, are 
waived. Blodgett v. McMurtry............................. 70 

19. Instructions not argued in the brief of plaintiff in error 
will not be reviewed. Herzke v. Blake..................... 465 

20. Violation by plaintiff in error of the rule requiring him to 

file briefs held not to justify a dismissal where the briefs 

were filed more than two years before the case was sub
mitted to the court. Pickle Marble & Granite Co. v. McClay.. 661 

Discretion of Court Below.  

21. A ruling in respect to leading questions will not be dis
turbed in absence of an abuse of discretion on part of the 
trial court. City of Harvard v. Stiles.......... .......... 26 

22. An order excluding unexamined witnesses from court dur

ing examination of the witness on the stand will not be 
reversed except for an abuse of discretion. Chicago B. & Q.  

R. Co. v. Kellogg... ................................... 139 

23. In a prosecution for bastardy the amount defendant, upon
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Review-continued.  
conviction, shall be required to pay is to some extent within 
the discretion of the trial court, and its judgment will not 
he held excessive upon review, in absence of an abuse of 
discretion. Wurdeman v. Schultz.......................... 404 

Dismissal.  
24. The dismissal of a petition in error from an appellate court, 

without an examination of the merits of the assignments, 
operates as an affirmance of the judgment sought to be 
reviewed. Bell v. Walker................................ 222 

Eviden ce.  
25. Findings of court or jury will not be disturbed where the 

evidence is conflicting. Walker v. Smith.................... 31 
Western Assurance Co. v. Kilpatrick........................ 241 
Abrahan v. City of Fremont.............................. 391 
Wurdeman v. Schultz.................................... 404 
Herzke v. Blake ........................................ 465 
Union Life Ins. Co. v. Haman............................... 599 
Sterens v. Kirk ......................................... 669 
Jaeggi v. Galley...................................... 800 

26. Upon a record presenting no question of law a judgment 
sustained by the evidence will be affirmed. Mains v. Boyd... 170 
Gretna State Bank v. Grabow............................. 547 

27. The exclusion of testimony which does not tend to estab
lish either a cause of action or defense is not ground for 
reversal. Blodgett v. .lfc.lurtry............................ 69 

28. The supreme court cannot assume that the rejection of 
written evidence was prejudicially erroneous when there is 
in the record before it no showing as to the nature of the 
evidence rejected. Modern Woodman Accident Ass'n v. Shry
ock .................... .............................. 250 

29. Where a fact is established by uncontroverted evidence, it 
is not reversible error for the trial court to so treat it in 
the instructions. Wurdeian v. Schultz................... 404 

30. Where there is a conflict in the evidence as to the amount 
of damages sustained by a landowner by reason of the ap
propriation of his land for a public road, the supreme court 
will not interfere with the verdict on the ground that the 
damages awarded by the jury are inadequate. Howard v.  
Board of Superrisors.................................... 444 

31. A finding that an insured building was not unoccupied, 
within the meaning of an insurance policy, held sustained 
by sufficient evidence. Omaha Fire Ins. Co. v. Sinnott....... 522 

32. In reviewing a judgment on appeal the supreme court will 
not presume that the district court considered incompetent 
evidence. Portsmouth Sarings Bank r. Riley................. 531 

Exceptions.  
33. To review denial of a continuance it is necessary to take an
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Review-continued.  
exception to the ruling below. Staples v. Arlington State 
Bank .................................................. 760 

Final Order.  
34. An order overruling a plea in abatement is not a final 

order. Bartels v. Sonnensrhein............................ 68 
35. To obtain a review there must be a final order or judgment 

on the merits of the action in the court below. Id.  

Harmless Error.  
36. The admission of improper evidence, in a case tried with

out the assistance of a jury, is not of itself a ground for 
reversal. Bell v. Walker................................ 222 

37. In a trial to the court the admission of incompetent testi

mony is not ground for reversal where the judgment should 
be affirmed regardless of the evidence erroneously admitted.  
Stenger Benevolent Ass'n v. Stenger........................ 428 

38. Harmless error is not ground for reversing a judgment.  

Union Life Ins. Co. v. Haman............................. 600 

39. To warrant a reversal, error prejudicial to the party com
plaining must affirmatively appear of record. Andrews v.  
Kerr .................................................. 618 

40. A judgment should not be reversed for the admission of 

immaterial evidence which was not prejudicial. Atkins v.  
Sceley ...................................................... 688 

Issues.  

41. In a case appealed from an order of a county board issues 

should be joined in the district court as in cases appealed 
from justices of the peace. Box Butte County v. Noleman... 239 

42. An appeal from an order of a county board, allowing a 

claim against the county, brings the matter to the district 
court for trial de novo. Id.  

43. An appeal from a justice of the peace presents the case in 
the district court for trial de novo. Home Fire Ins. Co. v.  
Deets .................................................. 620 

Journal Entries.  
44. The mere fact that in a journal entry a motion sustained 

was described as "a motion to dismiss an appeal because not 

taken in time" held not sufficient to prevent the appellate 
court from considering whether or not the ruling on said 
motion was proper, in view of grounds urged therein, but 

not recited in said journal entry. Andresen v. Carson....... 678 

45. Where the record of a judgment, at the time of an appeal 
taken therefrom, recited that it had been rendered upon the 
consideration of agreement of parties, the appeal was una

vailing and, on motion of appellee, was properly dismissed.  

Id.
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Meview-continuea.  
46. After an appeal perfected, an amendment of the record of 

the judgment appealed from to show certain facts and a 
subsequent amendment whereby such facts were eliminated 
from the record, held to have accomplished nothing by way 
of amendment. Id.  

Jurisdiction.  
47. The absence of jurisdiction of the district court will not be 

presumed, but must affirmatively appear from the face of 
the record. Barker v. State............................... 53 

48. Objections to jurisdiction of the person, not appearing on 
the face of the record, may be raised by answer, and the 
prosecution of appeal or error is not a waiver of such juris
dictional defense. Mayer v. Nelson.......................... 434 

-49. The filing of a transcript in the supreme court within one 
year after rendition of judgment below is essential to juris
diction of appellate court. Forbes v. Morearty............... 505 

-50. A proceeding in error in the supreme court must be com
menced within a year from the date of the judgment below.  
Diron Nat. Bank v. Omaha Nat. Bank...................... 796 

Z1. The validity of a judgment or order does not depend on 
the reason for the action of the court, but upon lawful au
thority to hear and determine the matter before the court.  
In re Ream............ ................................ 669 

-52. A district court cannot acquire jurisdiction of a cause if the 
court from which the appeal was taken had no jurisdiction 
of the subject-matter. Jacobson v. Lynn.................. 794 

Parties.  
-53. The fact that plaintiffs in the district court are different 

from those named in the summons issued by the justice of 
the peace affords no reason for striking from the files the 
petition filed in the district court. Hartzell v. McClurg...... 313 

Z4. Where there is presented no question on appeal but the 
sufficiency of the evidence to sustain the judgment as to 
one of three defendants, and the rights of the sole appellant 
are dependent upon those of defendants who have not ap
pealed, the judgment may be affirmed. Barnes v. George.... 504 

35. All parties to a joint judgment must be made parties to a 
petition in error, and a failure to do so is ground for dis
missal. Farney v. Hamilton County ........................ 797 

-56. The mere acceptance of service of briefs by defendant in 
error is not a waiver of the objection that there is a defect 
of parties. Id.  

Pleadings.  
7. In a case appealed from an order of a county board dis

allowing a claim the district court cannot lawfully render 
judgment against the county without pleadings being filed 
or a trial had. Box Butte County v. Noleman................ 239
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Revlew-continu ed.  
Presumptions.  

58. On appeal -from an order sustaining the validity of bonds 
voted for internal improvements, it was presumed, in ab

sence of a showing to the contrary, that petitioners for the 
election at which the bonds were voted were freeholders 
and qualified to sign the petition. Cummings v. Hyatt...... 36 

59. In an error proceeding to reverse a judgment by default 

rendered against defendant by a justice of the peace, pre
judicial error will not be presumed from an indorsement on 

the summons that, upon default, judgment would be ren
dered for a certain sum -with interest, where the summons 

recited that interest was claimed at ten per cent, this rate 

with the principal justifying a judgment in excess of that 
rendered. McKibben r. Harris........................... 520 

Questions Not Raised Below.  
60. In a suit against a railroad company by an employ6 who 

was injured through negligence of a co-employ4, the defense 
that the employds were fellow-servants cannot be raised for 
the first time in the supreme court. Union P. R. Co. v.  
E lliott ...................................................... 299 

61. In an error proceeding it will not be assumed that no bill 
of particulars had been filed with a justice of the peace 
before he rendered the judgment assailed, where, before 

judgment, no such question was raised. McKibben v. Harris, 520 

Remedies. Error and Appeal.  
62. In an equity case an appeal under section 675 of the Code 

relating to appeals in equity does not present for review 

the correctness of a ruling of the trial court in excluding 
evidence, but such a ruling may be presented under sections 
584 et seq. of the Code providing for review by proceedings 
in error. Walker v. Smith............................... 31 

63. One desiring to review rulings as to misconduct of counsel 
must call such conduct to the attention of the trial court at 
the time, ask protection therefrom, preserve it in a bill of 
exceptions with rulings and exceptions, and present the 
record in the supreme court under an assignment of error.  
Chicago, B. & Q. R. Co. v. Kellogg......................... 128 

64. Rulings of the court as to misconduct of counsel during a 
trial may be reviewed, but such misconduct is hnot review
able on error. Id.  

65. For the disallowance of a claim against the state by the 
auditor the law furnishes an adequate remedy by appeal.  
State v. Cornell........................................ 158 

66. An appeal will not lie from an order of a county superin
tendent changing the boundaries of school districts or 
creating new districts, the method of reviewing such pro: 
ceedings being by petition in error. Pollock v. School Dis
trict .................................................. 171 

59
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Review-continued.  
67. An appeal, as distinguishable from a proceeding in error, 

will not generally lie from an inferior court in a law action.  
Nebraska Wesleya University v. Craig..................... 173 

68. Questions of computation or elements of findings on which 
a decree foreclosing a mortgage, a mechanic's lien, or a con
tract of sale, is based, will not be reviewed on appeal from 
the order confirming the foreclosure sale. Hampton Lumber 
Co. v. Van Ness......................................... 185 

69. The constitutional provision that "the right to be heard in 
all civil cases in the court of last resort by appeal, error, or 
otherwise, shall not be denied," does not prevent the su
preme court from prescribing such reasonable rules as are 
deemed essential to the prompt and orderly disposition of 
causes for review, nor is the refusal to permit oral argu
ments violative of the constitution. Schmnidt v. Boyle........ 387 

70. A defendant to an action in which an accounting is prayed, 
who consents to an order of reference and proceeds ac
cording to the analogies of a suit in equity, cannot on ap
peal be heard to say that the action was essentially of a 
legal character, and should have been so treated. Morris v.  
Haus .................................................. 579 

71. Errors in proceedings or judgment in a criminal case are 
not revievable on application for a writ of habeas corpus.  
In re R .am............................................ 667 

72. After judgment proceedings in garnishment are reviewable 
by petition in error and not by appeal. Dixo. Vat. Bank v.  
Omnaha Nat. Bank..... ..... 796 

Reversal. Practice.  
73. Where the trial court erroneously disposed of a case on the 

theory that a contract involved did not express the agree
ment of the parties and was, therefore, unenforceable, the 
supreme court may eliminate from the findings below the 
errors resulting from the failure to construe and enforce 
the contract, and order the judgment below to be modified 
accordingly. Clark v. Hall............................... 479 

Stare Decisis.  
74. On review the rule stated in an overruled case held not to 

control a judgment following it, though the judgment was 
rendered before the case was overruled. Mayer v. Nelson.... 437 

Supersedcas.  
75. The death of the principal in a supersedeas bond, while the 

cause is pending in the appellate court, does not release 
the surety from liability, nor is be discharged by the failure 
to have the action revived. Bell v. Walker................ 228 

76. The liability of a surety in a supersedeas bond is iot af
fected by the failure to present a claim against the estate of 
his principal. Id.



Review--oncluded.  
Transcripts.  

77. Entries made upon the trial docket of the district court 
cannot be considered 'on review for the purpose of ascertain
ing what were the proceedings in that court. Barker v.  
State ................................................... 53 

78. Transcript held to show that an information was filed 
against accused in the court below during the term at 
which he was required to appear. and that the trial was 
had upon an amended information presented at a subse
quent term of court. Id.  

79. When there is filed in the supreme court on appeal no plead
ing but a supplemental petition, and the decree discloses 
that it was rendered upon consideration of a petition and 
supplemental petition, the decree may be affirmed. Calm elet 
v. Sichl................................................ 97 

80. A second appeal to the supreme court is so far independent 
of a former appeal that pleadings filed in the original appeal 
cannot be referred to in that subsequently taken, for the 
purpose of ascertaining what issues had been originally 
joined and presumably were tried, when there was entered 
the decree sought to be reversed. Id.  

81. Quotations in briefs from a written opinion of the trial 
judge may be considered on review, though neither the 
original opinion nor a copy thereof is in the transcript.  
Abraham v. City of Fremont.................................. 397 

82. In absence of an authenticated transcript of the proceed
ings below the petition in error may be dismissed. Bailey 
v. Eastman.................................................. 416 

83. A transcript for review should contain only so much of the 
record below as is essential to a cofrect understanding of 
the case. Moores v. State......... ...................... 486 

84. An order not embodied in a certified transcript cannot be 
reviewed. Forbes v. Morearty............................ 505 

Revitror. See JUDG31ENTS, 13, 14.  

Roads. See HIGHWAYS.  

Rules of Court. See REVIEW, 69.  

Sales. See FRAUDULENT CONVEYANCES. NEGOTIABLE INSTRUMENTS.  

15. VENDOR AND VENDEE.  

Carriers. Place of Delivery. Title.  
1. The place of delivery should be determined by the contract 

between buyer and seller. Neinteyer Lumber Co. v. Burling
ton & M. R. R. Co...................................... 321 

2. Where the contract between the parties provides that de
livery shall be made at a certain place, the seller's title to 
the property is not divested until delivery is so made. Id.

867INDEX.
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Sales-continued.  
3. Where the contract is silent as to place of delivery, the 

seller's delivery of the property to a carrier, consigned to 
the buyer, divests the seller's title, and the buyer's title at
taches upon such delivery to the carrier. Id.  

4. Where the contract is silent as to place of delivery, and 
the seller delivers the goods to a carrier, consigned to buyer, 
the carrier is the bailee of the person to whom, and not by 
whom, the goods are consigned. Id........................ 322 

5. Where a seller delivers the goods to a carrier for transit 
to the buyer, and causes them to be consigned in the bill of 
lading to himself, his agent, or his order, the presumption 
arises that he thereby intended to retain the title in him
self. Id.  

6. Seller's prepayment of freight on goods sold and shipped to 
the buyer is prima fade evidence of an intention on part 
of the seller to retain title to the goods while in transit. Id.  

7. In construing the contract of sale set out in the opinion it 
was held that delivery of the property sold was made at the 
place of shipment, and that the title to the property vested 
in the buyer on its delivery by the seller to the carrier for 
transit to the buyer. Id.  

S. Meaning of f. o. b. in contract of sale. Id.. .326, 327, 346, 349, 351 

Conditional Sales.  
9. A conditional seller, where there has been no compliance 

with section 26, chapter 32, Compiled Statutes, as to record
ing the contract, does not retain such an interest in the 
goods that he can maintain replevin against one who, with
out knowledge of the conditions of the sale, purchased the 
goods from the conditional buyer who was in possession 
thereof. Regier v. Craver............................... 507 

10. In a suit on a contract of conditional sale for the price of. an 
engine, evidence held to sustain the finding that conditions 
precedent to completion of the sale had not been fulfilled 
by plaintiff, and that defendant, for that reason, refused to 
accept the engine. Charter Gas-Engine Co. v. Coleridge State 
Bank .................................................. 743 

11. Contract set out in opinion held not one of absolute sale ac
companied by the warranty of seller as to the qualities of 
the property, but one of conditional sale, the qualities of the 
property being of the essence of the contract, and the es
tablishment of their existence a condition precedent to the 
completion of the sale. Id.  

12. In a suit on a contract of coiditional sale for the price of 
- an engine, evidence held to sustain a finding that defendant 

had not waived performance of conditions precedent to com
pletion of sale. Id.
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Bales-concluded.  
Damages for Breach of Contract.  

13. In an action against a buyer for breach of an executory 
contract of sale the seller's measure of damages is the 

difference between the market value of the property at the 
time and place of delivery, and the price fixed by the con
tract. Funke v. Allen ............................... 407 

Fraud.  

14. Sale held not fraudulent. Richardson Drug Co. v. Meyer......319 

Principal and Agent.  

15. Construction of contract between harvesting machine com
pany and agents authorized to sell machines. Unland v.  
McCormick Harvesting Machine Co......................... 364 

16. A sale, by a factor, of goods of his principal as his own and 
for his own benefit confers no title upon the buyer, as 
against the real owner. Regier v. Craver................ 507 

Rescission.  

17. Where a harvester was delivered under a contract re
quiring the seller to deliver a bundle carrier on a later date, 
the seller's failure to deliver the bundle carrier was held 

ground for the buyer's rescission of the contract. McCor
mick Harvesting Machine Co. v. Courtright................... 18 

18. To entitle seller to rescind a sale for false representations 
of buyer it is unnecessary to establish that the latter at the 
time knew the representations were false and untrue. Field 

v. Morse.. ........................................ 789 

19. Where goods are sold upon credit obtained by fraudulent 

representations of buyer as to a past or existing fact, the 
seller may rescind the sale and replevy the goods within 

a reasonable time after the fraud is discovered. Id.  

20. In an action to rescind a sale of goods for fraud practiced 

by the purchaser, where reliance was placed on reports of 

a commercial agency, evidence reviewed and held insuffi

cient to show any false representations or any fraud. Ben

nett v. Apsley Rubber Co................................. 553 

Stoppage in Transitu.  

21. That goods sold are in transit from the seller to the immedi

ate buyer is essential to the seller's right of stoppage in 

transitu. Neimeyer Lumber Co. v. Burlington & M. R. R. Co.... 328 

Satisfaction. See CHATTEL MORTGAGES, 9. MORTGAGES, 15.  

Schools and School Districts.  

An appeal will not lie from the order of a county superin

-. tendent changing the boundaries of school districts or creat

ing new districts, the method of reviewing such proceedings 
being by petition in error. Pollock v. School District....... 171 

Section-Line Roads. See HIGHWAYS, 2.
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Sentence. See CRIMINAL LAW, 15.  

Sheriffs and Constables. See ExEcuTIoNs, 4, 5. EXEMPTION.  
1. An officer who seizes mortgaged chattels on mesne or final 

process against the mortgagor is not liable in an action by 
the mortgagee if he does nothing to place the property be

yond the reach of the mortgagee or to prevent him from 
taking possession of it when his right of possession accrues.  
Locke v. Shreck.......................................... 472 

2. A ministerial officer is not liable in an action for false im

prisonment for the arrest of a person under a warrant regu

lar on its face and issued by proper authority, where there 

is no abuse thereof in the manner of its execution. * Kelsey 

v. Klabunde............................................. 760 

Sheriffs' Deeds. See EXECUTIONS, 25.  

Special Findings. See TRTAL, 3.  

Specific Performance. See REFORMATION OF INSTRUMENTs, 2. VEN

DOE AND VENDEE, 4.  

Stare Decisis. See REVIEW, 74.  

State and State Officers.  
1. For the disallowance of a claim against the state by the au

ditor the law furnishes an adequate remedy by appeal.  

State v. Cornell........................................ 158 

2. The auditor of public accounts is powerless to draw a war
rant upon the treasury for commissions due a county treas

urer upon moneys collected by him for the state and paid 

into the treasury, unless a specific appropriation has been 
made for that purpose by the legislature. Id............... 648 

Statute of Limitations. See LnIITATION OF AcTIoNs.  

Statutes. See JUDGMENTS, 5. MUNICIPAL CORPORATIONS, 12. TA

BLE, antg, p. Iv.  
Adoption of Judicial Construction.  

1. Where the legislature re-enacts a law of the state, it thereby 
adopts the judicial construction which had been placed 

thereon by the supreme court. State v. Cornell............. 648 

Amendments. Titles. Subjects.  

2. Where the title to a bill is to amend a designated section 
of a law, no amendment is permissible which is not germane 

to the particular original section proposed to be changed.  
Id. ..................................................... 72 

3. The amendment to section 134, article 1, chapter 18, Com
piled Statutes (Session Laws 1883, p. 191), relating to the 
sale of county bonds, is germane to the original section, and 

fairly within the scope of the title of the amendatory act.  

Id.  
4. Where the title to a bill is to amend a designated section of 

a law, no amendment is permissible which is not germane
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Statutes-concluded.  
to the subject-matter of the particular original section pro

posed to be changed. State v. Bowen................... 211 

S. Section 31, chapter 14, Session Laws 1897, purporting to 

amend section 91, article 1, chapter 13a, Compiled Statutes 

1895, contravenes section 11, article 3, of the constitution, 
since said amended section contains new matter of legisla

tion not germane to the original. Id.  

6. Section 46, chapter 78, Compiled Statutes, relating to sec

tion-line roads, is embraced within the title of the act of 

which it forms a part, and is valid, though it may operate 

incidentally to modify other laws. Howard v. Board of 

Supervisors ........................................... 444 

Construction.  
7. Special provisions in a statute in regard to a particular sub

ject control general provisions. State v. Cornell............. 72 

Effect Upon Jndgment.  

8. Chapter 52, Session Laws 1893, takes from a county the 

right to maintain an action against its treasurer to recover 

illegal fees retained by him pursuant to a settlement with 

the county board, but does not satisfy or vacate a judg

ment already obtained against him by the county for the 

illegal fees thus retained. Kea) ney County v. Taylor......... 542 

Inralid Parts of Act.  

9. When the invalid part of an act was the consideration or 

inducement for the passage of the residue, the valia and 

invalid portions will fall together. State v. Bowen.......... 211 

10. Section 31, chapter 14, Session Laws 1897, was the motive 

inducement to the passage of sections 6 and 7 of the same 

chapter purporting to amend sections 13 and 14, article 1, 

chapter 13a, Compiled Statutes 1895, and the unconstitu

tionality of said section 31 invalidates said sections 6 and 7, 

leaving the original sections in full force and effect. Id.  
Penalties.  

11. A statutory enactment which provides by whom, and under 

what procedure, a penalfy previously created may be re

covered is not a penal statute, and there exists no reason 

for a requirement that it be strictly construed. Albion Not.  

Bank v. Montgotnery. ................................. 681 
Public Welfare.  

12. Where, by any reasonable construction, the subject-matter 

of legislation can be held to be for the welfare of the public, 
the will of the legislature should prevail over any mere 

doubt of the court. Cummineis v. Hyatt..................... 36 
Repeal.  

13. Section 2 of an act passed February 18, 1873, entitled 

"Homestead Associations," being section 146, chapter 16, 

Compiled Statutes. was repealed by section 4, article 11, of 

the Constitution (Miscellaneous Corporations), fixing lia

bility of stockholders. Van Pelt v. Gardner................. 702
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Stockholders. See ConRPonAToNs.  

Stoppage in Transitu. See SALES, 21, 

Street Railways.  
1. A passenger on a street railway cannot recover for an in

jury resulting in part from his own negligence. Lincoln 
Street R. Co. v. McClellan................................ 672 

2. Section 3, article 1, chapter 72, Compiled Statutes, relating 
to the liability of railroad companies for injuring passen
gers, does not apply to street railways. Id................. 673 

3. Street railways are common carriers of passengers, are re
quired to exercise the utmost skill, diligence, and fores'ght, 
consistent with the business in which they are engaged, 
for the safety of their patrons, and are liable for the 
slightest negligence. Id................................ 672 

4. In a suit against a street railway company for injuring a 
passenger the burden is on defendant, the injury being 
shown, to show that it was in nowise at fault. Id.......... 673 

5. In a suit against a street railway company for injuring a 
passenger it is error to instruct that, the injuries being 
shown, the carrier, to escape liability, must prove that the 
passenger was guilty of gross contributory negligence. Id., 672 

Strict Foreclosure. See VENDOR AND VENDEE, 6.  

Subrogation. See TAXATION, 7.  
The mere fact that with the proceeds of a later mortgage a 

prior one was paid, for the purpose of removing the lien 
thereof, affords no ground for subrogating the junior mort
gagee to the rights of the former mortgagee upon its being 
discovered that a lien had arisen between the two mort
gages. Hoagland v. Green............................... 164 

Summons. See JUDGMENTS, 23,24.  
1. After the entry of a decree, upon a showing that no service 

of the summons upon which the decree was based had in 
fact been made, it was erroneous to quash such summons 
upon a motion asking solely for that order. Baldwin v. Burt, 287 

2. A person is privileged from service of summons in an action 
in which the venue is laid in a county other than that of his 
residence, while necessarily and in good faith within such 
county for the purpose of testifying as a witness in a 
cause. Mayer v. Nelson................................. 434 

8. A non-resident suitor, or witness, coming into the state for 
the sole purpose of attending the trial of a cause, is privi
leged from service of civil process while coming to, return
ing from, and attending upon the court, and for a reason
able time after the hearing to prepare for his return home; 
and what constitutes a reasonable time to depart is a ques
tion of fact to be determined from the evidence in each 
case. Linton v. Cooper ........................ 438, 443
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Uummons--concluded.  
4. When suit is properly brought before a justice of the peace 

of one county, summons inay issue to any other county to 
bring in other defendants; but service upon a nominal de
fendant in the county where the suit is brought will not 
justify the issuance of a summons to another county for 
a real defendant Miller v. Meeker....... .............. 452 

Bupersedeas. See REVIEw, 75, 76.  

Taxation. See LIMITATION OF AcTIONs, 7. MUNiCIPAL ConronA
TIONS, 3, 13, 15.  

Internal Improvements.  
1. Taxation in aid of internal improvements such as irrigating 

canals or ditches does not involve the taking of property 
for private use, or without due process of law. Cummings 
iv. Hyatt..................................................3Be 

Cost of Abating Nuisance.  
3. A statute authorizing a city to assess against a lot on which 

a nuisance exists the entire cost of abating the nuisance by 
improving the lot does not violate the constitutional provis
ion relating to special taxation for local improvements, but 
is a proper exercise of police power. Horbach v. City of 
Omaha ......... ...... .......................... 88 

Treasurers' Fees.  

8. Under section 20, chapter 28, Compiled Statutes 1897, in com
puting the amount of taxes collected by a county treasurer 
for the purpose of charging percentage, all sums collected 
for each fiscal year, from whatever funds derived, except 
school moneys, whether belonging to the state or county, 
or any of its subdivisions, must be included together, the 
fees to be allowed but once and charged pro rata to the 
different funds. State v. Cornell.............. ........ 64T 

4. A county treasurer is not entitled to ten per cent commis
sion on the first $3,000 of state taxes, and a like percentage 
on the first $3,000 of county moneys, collected by him for 
each fiscal year, but a fee of ten per cent alone is charge
able on the first $3,000 from whatever source derived, with
out regard to the year the taxes were levied, except school 
moneys, and such fees or commissions are to be apportioned 
pro rata among the various funds on account of which the 
collections were made. Id.  

Error of Collector.  

5. The public cannot be deprived of its revenue nor its lien for 
taxes against property because of the mistake of a tax col
lector in not collecting all that is due against such prop
erty. Johnson v. Finley. ............................. 73 

Tax Sales.  
6. A county treasurer has no authority to sell land at private 

sale for taxes until he has made return to the county clerk
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2azation--oncluded.  
of a public sale pursuant to section 109, chapter 77, Com
piled Statutes. Id.  

T. Where a private tax sale of realty is invalid because of a 
treasurer's failure to make return of a public sale, the pur
chaser at the void sale is subrogated to the rights which the 
public had against the realty thus sold, and is entitled to 
enforce his lien for the taxes paid at the sale and for all 
prior and subsequent taxes against such realty and paid on 
account of such purchase. Id.  

Constitutional Limit.  
8. Under township organization, a county may assess property 

for county purposes and a township may assess it for town
ship purposes, though the aggregate of the taxes thus as
sessed exceeds 15 mills on the dollar. Chicago, B. & Q. R.  
Co. v. Klein... ...................................... 781 

Telegraph Companies.  
Evidence held to justify a peremptory instruction for plaintiff 

in an action against a telegraph company for negligence in 
transmission of a message. Western Union Telegraph Co. v.  
Cook .................................................. 109 

Time. See REVIEW, 50.  

Transcripts. See REvIEw, 77-84.  

Trespass. .  
An action to recover damages for trespass upon real estate 

can be brought alone in the county where the lands are 
situate. Jacobson v. Lyn ............ ............... 94 

Trial. See CnmINAL LAW, 5. INSTRUCTIONS. WITNESSES, 9.  
1. Rights and duties of counsel stated. Chicago, B. & Q. R. Co.  

v. Kellogg. ........................................ 128 
Estoppel by Pleading.  

2. A party tendering an immaterial issue which the court re
fuses to strike from the pleadings on motion of the other 
party, cannot be heard to object to evidence relating lo that 
issue on the ground that it is immaterial. Smith v. Mreyrs.. 1 

Special Findings.  
3. The submitting to the jury of special interrogatorics is a 

matter resting in the discretion of the trial court. Omaha 
& R. V. R. Co. v. Crow................................... 748 

Harmless Error in Admitting Ecidence.  
4. The admission of improper evidence, in a case tried without 

the assistance of a jury, is not of itself a ground for re
versal. Bell v. Walker.... ....................... 222 

5. In a trial to the court the admission of incompetent testi
mony is not ground for reversal where the judgment should 
be affirmed regardless of the evidence erroneously ad
mitted. Stenger Benevolent Ass'n v. Stenger.............. 428
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Trial--concluded.  
Violation of Instructfons.  

6. Where the jury clearly violates the duty to find a verdict 
according to the law as given in the instructions of the 

court, the verdict should be set aside. Sandiford v. Green... 10 

7. A verdict rendered in plain disregard of instructions is con
trary to law, but the judgment will not for that reason be 
reversed when the instructions were erroneous and the ver
dict the only one which could properly be returned under 
the evidence. Deris v. Kellogg............................ 560 

Connunication to Jury.  

8. Evidence held to sustain a finding that no improper com
munication had been made to the jury while deliberating on 
their verdict. Chicago, B. & Q. R. Co. v. Kellogg.............. 139 

Withdratcal of Rest.  
9. Under the facts stated in the opinion refusal to allow plain

tiffs to withdraw their rest held not an abuse of discretion.  

Omaha Coal, Coke & Lime Co. v. Suess...................... 379 

Erreludig Witnesses.  
10. The practice of excluding unexamined witnesses from court 

during examination of the witness on the stand is a good 

one, but whether a witness shall be thus excluded rests in 

the discretion of the trial court. Chicago, B. & Q. R. Co.  
v. K ellogg................................................... 139 

Trover and Conversion. See TnusTs, 2-4.  

1. One who converts the property of another is liable therefor.  
Hill v. Campbell Cominebssion Co.......................... 59 

2. One who aids and assists in the conversion of the chattels 

of a third person is liable for their value. Id.  

3. In an action by a mortgagee of chattels for conversion of 

mortgaged property, he must, in his petition, plead the 
facts which create his special ownership in the property, 
and show his right to the possession of the same. Id.  

4. A mortgagee of chattels, who is out of possession, and not 

entitled to possession by his mortgage, cannot maintain an 
action against a stranger for conversion. Id.  

Locke c. Shreck......................................... 472 

Trusts. See CORPORATIONS, 2.  

1. The beneficiary of a trust fund, solely because of the char

acter of his claim, is not entitled to the payment of the same 

in full, to the exclusion of the other creditors, out of the.  

assets of an insolvent trustee's estate. State v. Bank of 
Commerce .............................................. 725 

2. Where trust funds were wrongfully converted, the bene

ficiary is entitled to the funds, or to the proceeds thereof, 
so long as he can definitely trace them, and before they 

reach the hands of an innocent holder. Id.
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Trusts-concluded.  
3. Where a trustee wrongfully commingles trust money with 

his own and makes payments from the common fund, it will 
be presumed that he paid out his own money and not the 
trust money. Id.  

4. Where trust funds wrongfully converted by the trustee are 
traced out of his hands and shown to have been dissipated, 
the beneficiary is not entitled to have his claim allowed as a 
preferred one against the estate of the insolvent wrong
doer. Id.  

5. Where trust property consisted of money, the claim of the 
beneficiary may be preferred to the extent of the cash 
found among the assets of the insolvent trustee at the time 
of his failure, unless it affirmatively appears that such cash 
assets are not part of the trust fund. Id.  

6. A county treasurer is a trustee of moneys which come into 
his hands by virtue of his office, and if he wrongfully de
posits them to his own credit in a bank aware of their 
character, which afterward becomes insolvent, the county 
is entitled to have its claim decreed a first lien upon any 
asset of the insolvent which it shows is the product of its 
moneys. Id.  

7. Where a county treasurer, in his own name, wrongfully de
posited county funds in a bank which subsequently failed, 
it was held that the county was entitled to reclaim the cash 
in the bank at the time of the failure, but not entitled to a.  
first lien on other assets. Id.  

Ultra Vires. See CORPORATIONS, 17.  

Undue Influence. See HUSBAND AND WIFE, 9, 10.  

Usury.  
1. The inhibition contained in section 5197, Revised Statutes 

U. S., is general and forbids the taking of usurious interest 
by a national bank from an artificial as well as from a 
natural person. Albion Nat. Bank v. Montgomery............ 681 

2. The right to recover double the amount of usury paid to a 
national banking association is, by section 5198, Hlevised 
Statutes U. S., conferred as well upon artificial as upon 
natural persons. Id.  

Variance. See REPLEVIN, 7.  

Vendor and Vendee. See MORTGAGES. PRINCIPAL AND SURETY, 4.  
TAXATION, 7.  

1. Where a mortgagor made a deed for the incumbered realty, 
leaving a blank for grantee's name, and, after service upon 
grantor of notice of a foreclosure suit, the name of a 
grantee was inserted in the deed, it was held that one claim
ing title solely through the deed could not, after confirma-
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Vendor and Vendee-concluded.  
tion of judicial sale in the foreclosure proceeding, maintain 

an action to redeem. Heller v. King..................... * 

2. A provision in a contract for the sale and exchange of lands, 

set out in full in the opinion, construed to be a personal 

covenant and not a condition, and so not entitling the 

vendee to rescind on account of its breach. Barr v. Little... 556 

3. Evidence held insufficient to show that a purchaser of mort

gaged property assumed payment of the mortgage. Men

delssohn v. Christie...................................... 684 

4. Where a real estate agent gave a memorandum of sale sub

ject to approval of his principal, and the evidence showed 

the latter's prompt disapproval, directron of a verdict 

against one claiming the realty under the memorandum 
was held proper. Pt well v. Biancy........................690, 694 

5. Under facts stated in opinion, held that the record of an 

tnsatisfied mortgage was sufflicient to put an intending 

purchaser on inquiry as to the ownership of the note se

cured and as to whether the mortgage had been satisfied by 

merger of estates, or otherwise, and was notice that the 

nortgagee, at the time he acquired the legal title, intended 

to keep the two estates separate. Peterborough Savings Bank 

V. Pierce............................................... 712 

G. A decree of strict foreclosure or forfeiture of vendee's rights 

under a contract of sale and purchase will be accorded only 

by reason of the existence of peculiar and special facts and 

circumstances; and applications for such relief are ad

dressed to the sound legal discretion of the court, but should 

be granted where it would be inequitable and unjust to 

deny them. Farmers & Merchants State Bank v. Thornburg.. 782 

Venue. See SuMMoNs, 4.  
An action to recover damages for trespass upon real estate 

can be brought alone in the county where the land is sit

uate. Jacobson v. Lynn................................. 794 

Verdict. See REPLEVIN, 7. TRIAL, 6.  

Waiver. See APPEARANCE. CRIMINAL LAW, 11. INSURANCE, 21-24.  
PARTIES, 6.  

Warrant for Arrest. See JUSTICE OF THE PEACE, 7.  

Warrants. See COUNTIES, 6.  

Warranty. See SALES, 11.  

Water Commissioner. See OFFICE AND OFFICERS.  

Waters.  

One who pollutes and renders unfit for use the waters of a 

running stream, or one who thus creates a nuisance, may 

be enjoined from committing such acts, at the suit of a 

person injured thereby. Abraham v. City of Fremont........ 395
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Wills. See DOWER. 2.  

Witnesses. See PERJURY. RAPE, 2.  

Married Women.  
1. A married woman may be subject to the penalties of per

jury, though testifying in presence of her husband. Smith 
v. Meyers ........................................... 2 

Leading Questions.  
2. The extent to which leading questions may be allowed rests 

in the discretion of the trial court. City of Harvard v. Stiles, 26 

Presence in Court.  
3. The practice of excluding unexamined witnesses from court 

during examination of the witness on the stand approved.  
Chicago, B. & Q. R. Co. v. Kellogg....................... 139 

. Protection fron Service of Process.  
4. A judgment against defendant is not void but erroneous 

and subject to reversal on review, where the summons was 
served upon him while he was in attendance upon court 
as a witness and, for that reason, exempt from service of 
process. Mayer v. Nelson.......... ................... 434 

5. A person is privileged from service of summons in an action 
in which the venue is laid in a county other than that of 
his residence, while necessarily and in good faith within 
such county for the purpose of testifying as a witness in a 
cause. Id.  

6. A non-resident witness coming into the state for the sole 
purpose of attending the trial of a cause is privileged from 
service of civil process while coming to, returning from, and 
attending upon the court, and for a reasonable time after 
the hearing to prepare for his return home; and what con
stitutes a reasonable time to depart is a question of fact 
to be determined from the evidence in each case. Linton v.  
Cooper .. ...................................... 438, 443 

Cross-Eatnination.  
7. The cross-examination of a witness should ordinarily be 

confined to matters concerning which he has testified in 
his direct examination. Western Union Telegraph Go. v. Cook, 109 

8. In cross-examination of parties to an alleged fraudulent 
conveyance great latitude should be allowed. Armagost v.  
Rising .... ............................................ 764 

9. Prejudicial limitation of the cross-examination of parties to 
an alleged fraudulent conveyance may be ground for the 
reversal of a judgment. Id.  

Words and Phrases.  
1. "Adequate remedy at law." Richardson Drug Co. v. Meyer.... 319 

2. "Ascertained." Gertman Ket. Bank v. Farmers & Merchants 
Bank .................................................. 593
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Words and Phrases-concluded.  
3. "Fiscal year." State v. Cornell........................... 655 

4. "For." Id.  

5. "F. o. b." Neimeyer Lumber Co. v. Burlington & M. R. R.  
Co.....................................326, 327, 346, 349, 351 

6. "Freeholder." Cummings v. Hyatt....................... 35 

7. "Necessary." Lancaster County v. Gree......................... 98 
8. "Removed." Moores v. State............................ 495 

Writs. See EXEcUTIONs. SUmmoNs.




