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Shaffer v. Vincent.

JENNIE SHAFFER V. SAMUEL S. VINCENT.
FILED JANUARY 19, 1898. No. 7675.
1. Bill of Exceptions: AUTHENTICATION. A bill of exceptions, to be

available in the supreme court, must be authenticated by the clerk
of the district court.

A certificate by the clerk of that court merely stat-
ing that the original bill was filed in his office on a certain date,
is insufficient to identify a document contained in the transcript
as being either such original bill or a copy thereof.

ERROR from the district court of Harlan county. Trled
below before BrALL, J. Affirmed.

R. I.. Keester, for plaintiff in error.
John Hverson, contra.

NORVAL, J.

This was an action by Samuel S. Vincent against Jen-
nie Shaffer and others to obtain the cancellation of a
deed to certain real estate in Harlan county, on the
ground that the same was procured by misrepresentation
and fraud. A decree was entered for Vincent as prayed.
A motion for a new trial was filed by Jennie Shaffer,
which was overruled by the court, and she alone has
brought the record here for review.

The assignments of error call in question the suffi-
ciency of the evidence to sustain the findings and decree,
the decisions of the court below upon the admission of
testimony, and the ruling upon the motion for a new
trial. These assignments are not available, because the
document attached to the transcript is not authenticated
by the certificate of the clerk of the trial court as being
either the original bill of exceptions in the cause or a
copy thereof. The district clerk merely certifies that
the original bill of exceptions was filed in his office on a
certain date, which is insufficient for the purpose of au-
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thentication. As none of the questions argued can be
considered without the aid of a bill of exceptions, the
decree must be

AFFIRMED:

LAURA T. FUNK, APPELLEE, V. -KANSAS MANUFACTURING
COMPANY ET AL., APPELLANTS.

FiLED JANUARY 19,1898, No. 7701,

1. Judgments: EQUITABLE RELiEr: NEGLIGENCE. A court of equity
will not afford relief against a judgment or decree obtained against
a party through the negligence of his attorney.

: ———: EVIDENCE. Evidence held insufficient to support the
decision of the trial court vacating a former decree in another
action between the same parties.

APPEAL from the district court of Lancaster county.
Heard below before StirRODE, J. Reversed.

Ricketts & Wilson, for appellants,
Doty & Haggard, contra.

NORVAL, J.

The Kansas Manufacturing Company recovered several
money judgments against Ancil L. Funk, on which exe-
cutions were issued, which were returned by the sheriff
of Lancaster county nulle bona. Alias executions were
thereupon issued on said judgments, and levies were
made thereunder upon certain real estate as the property
of Funk, which prior thereto he had conveyed to his
brother-in-law T. W. Thornburg, who likewise conveyed
it to Laura F. Funk, the wife of said judgment debtor.
Subsequently, and after the levy of said executions, the
Kansas Manufacturing Company commenced a suit in
the court below, in the nature of a creditor’s bill, against
Ancil L. Funk, Laura F. I'unk, and T. W. Thornbure, to
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set aside the deeds to said real estate, and to subject the
property to the payment of said judgments. On May 11,
1893, Laura F. Funk filed an answer and cross-petition
therein, which not only denied many of the material
averments of the creditor’s bill, but pleaded matters upoun
which she asked affirmative relief. On June 19, 1894,
the plaintiff therein replied to said answer and cross-
petition and filed a supplemental petition setting up the
recovery by it on that day of another judgment against
said Ancil L. Funk. On June 20, which was a day in
the April term, 1894, of the district court of Lancaster
county, the cause was tried in the absence of Mrs. IFunk,
and in nine days later a decree was entered cancelling
the conveyances, and awarding the plaintiff therein a
lien upon the real estate. An order of sale was issued
thereon, and the property was advertised for sale, but
prior to the day fixed for the sale, and on August 28,
1894, Mrs. I"unk instituted this action against the sherift,
I'red A. Miller, and the Kansas Manufacturing Company
to enjoin the sale and to vacate and set aside the decree
of June 29. From the decree awarding Mrs. I'unk the
full measure of relief demanded in her petition the de-
fendants prosecute this appeal.

The evidence adduced tended to prove that Mrs. Funk
had a meritorious defense against the creditor’s bill.
Therefore we are limited in our investigation to the ques-
tion whether sufficient cause existed for setting aside and
vacating the decree which canceled the conveyances to
the real estate in controversy. Relief was asked upon
two grounds: First—That her attorneys failed to prop-
erly look after her interest in the action or to notify her
of the time when the cause would be reached for trial;
and second—that she was misled as to the time of the
trial by an agreement made with the Kansas Manufac-
turing Company that the cause should not be heard dur-
ing the April term, 1894, of the district court. Assum-
ing, without deciding the point, or intimating that the
facts warrant such an inference, that Mrs. Funk’s at-



452 NEBRASKA REPORTS. [VoL. 53

Funk v. Kansas Mfg. Co.

torneys were negligent, such fact constituted no justifi-
cation for vacating the decree. It is well settled that
equity will not relieve a party against a judgment on
account of his own negligence or that of his attorney.
The fault or negligence of an attorney is in law regarded
the neglect of the client. (Weeks, Attorneys [2d ed.] sec.
294; 1 Black, Judgments secs. 500-503; Jones v. Lecch,
46 Ia. 186; Drinkard v. Ingram, 21 Tex. 650; Lee v. Green,
28 Atl. Rep. [N. J.], 904; Yates v. Monroe, 13 Ill. 213;
Kern v. Strausberger, 71 111. 413; Clark v. Ewing, 93 I11.
572; Barrowv. Joncs, 1 J. J. Marsh. [Ky.] 470; Ganzer v.
Schiffbauer, 40 Neb. 633; Scott v. Wright, 50 Neb. 849;
Losey v. Neidig, 52 Neb. 167.)

Plaintiff and her husband on and prior to April 10,
1894, resided in the city of Lincoln and on that date they
moved to Alcovia, Wyoming. There were then pending
two suits in the district court of Lancaster county in
favor of the Kansas Manufacturing Company, one
against Ancil L. T'unk for the recovery of a money judg-
ment, and the other was the creditor’s bill already men-
tioned. Anmcil L. Tfunk testified that about a week
prior to the removal of himself and wife to Wyoming
he interviewed H. H. Wilson, one of the attorneys for
the plaintiff in the last named suit, as regards the trial
thereof, and his version of the conversation which then
took place is here reproduced in his own language: “I
met Mr. Wilson near the corner of Eleventh and O and
told him that I was going to Wyoming before long, and
would necessarily be some distance from the railroad,
and I would like to be sure that this case was put off
until fall. He said that he was not particular about the
equity case, but the law case he should press—he had put
that off and would not put it off again—but the equity
case he was not particular about, and would not take
any undue advantage of my absence, or my wife’s.” M.
IPunk further testified that had it not been for this con-
versation and the reliance placed thereon, he and his
wife would have attended the trial. H. H. Wilson testi-
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fied positively that no conversation of the import nar-
rated by Mr. Funk was ever had, and Mr. Wilson is cor-
roborated by other testimony appearing in the record.
Moreover, if the conversation occurred as testified to by
Mr. Funk it is insufficient to sustain the allegation in
the petition that there was a definite agreement that the
cause should not be tried during the term of the district
court at which it was heard. At most it cannot be
claimed that Mr. Wilson agreed to anything more than
that no undue advantage should be taken of the absence
of Mr. Funk or his wife. The record fails to disclose
that any undue advantage was taken of the absence,
since the I'unks, by letters received from their attorney,
were advised that the equity case was on the call for
the April terin and urged upon them the necessity of
their being present at the trial. In mo reply to these
letters was it suggested that there was an agreement that
the cause should not be tried at that term of court.
Counsel for Mrs. Funk consented to the setting of the
case down for trial, and when it was reached asked for
no postponement of the hearing, and made the very best
defense possible without the assistance of either client
or witness. It is manifest that no sufficient cause was
shown for vacating the decree of June 29, 1894. The
decree of the court below” herein is reversed, and the
action dismissed.
REVERSED AND DISMISSED.

0

CHICAGO, BURLINGTON & QUINCY RATLROAD COMPANY,
APPELLEE, V. CITY OF NEBRASKA CITY BT AL., AP-
PELLANTS.

FIiLED JANUARY 19,1898. No. 8419.

1. Municipal Corporations: ANNEXATION OF TERRITORY. Ordinance No.
296 of Nebraska City was ineffectual of itself to annex adjacent
territory to said city or to extend the territorial limits of the
municipality.
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2.

: TAXATION. A city cannot levy a tax on property where its
situs is not within the corporate limits.

3. Taxation: INJUNCTION. A court of equity will enjoin the collection
of a tax which is absolutely void.

APPEAL from the district court of Otoe county. Heard
below before CHAPMAN, J. Affirmed.

C. W. Seymour, for appellants.
John C. Watson, J. W. Deweese, and F. E. Bishop, contra.

NORVAL, J.

Action was instituted by the Chicago, Burlington &
Quincy Railroad Company to enjoin the collection of a
city tax assessed in 1893 by the authorities of Nebraska
City upon the west half of plaintiff’s bridge spanning
the Missouri river at or near said city. Trom a decree
awarding the company a peremptory injunction the de-
fendants appeal.

The tax in question is claimed by the plaintiff to be
invalid upon two grounds: First—The bridge in ques-
tion is a part of plaintiff’s line of railroad, and the por-
tion of the structure lying within this state is not subject
to taxation by the local assessing and taxing officers,
but the state board of equalization alone has jurisdiction
to assess the same. Second—No portion of said bridge
is within the corporate limits of Nebraska City, and
therefore the municipal authorities thereof had no power
to tax the same for any purpose whatever.

The first contention is in the teeth of the decision of
this court in Cass County v. Chicago, B. & Q. R. Co., 25
Neb. 348, where it was distinctly ruled that the west half
of the railroad bridge across the Missouri river at Platts-
mouth was subject to taxation by the local assessor and
not by the state board of equalization. That decision
is vigorously assailed as being unsound, and standing
alone as a precedent upon the question therein consid-
ered. An investigation of the subject anew is sought
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herein. In the opinion of the writer, any discussion of
that decision at this time, or of the first ground above
stated for relief in this case, would be mere obiter, since
the trial court found, and its finding is sustained by the
proofs, as will hereafter appear, that no portion of the
railroad bridge at Nebraska City is included within the
geographical limits of such city. It will be soon enough
to approve or overrule the decision alluded to when the
question therein determined shall fairly arise in a pend-
ing cause.

The facts upon which the second ground for relief
are predicated are substantially these: The territorial
legislature of Nebraska in 18355 passed an act incorpo-
rating Nebraska City, the first section whereof provided
“that all the territory within the geographical limits of
Nebraska City, as designated upon the plat of said city,
together with all the additions that may be hercafter
made thereto according to law, is hereby declared to be
a city by the name of Nebraska City.” (Session Laws
1855, p. 391.) At the same session of the legislature
there was enacted a law incorporating as Kearney City
all the territory included in the boundaries of such city
as designated upon the plat thereof. (Session Laws 18535,
p- 417) These two cities were consolidated by legis-
lative enactment in 1857, and declared to be a corpora-
tion by the name and style of Nebraska City. (Session
Laws 1857, p. 53.) 'The recorded plats of the two cities
thus consolidated show a strip of land 160 feet wide
lying between their eastern boundaries and the west
bank of the Missouri river, which strip is designated on
the plats as “Levee 160 feet wide.” The west end of the
railroad bridge is 120 feet east of the east boundary
line of Nebraska City, as shown by the plats aforesaid,
so that no portion of the bridge is within the limits of
such city, unless the corporate boundaries were legally .
extended by ordinance No. 226 passed by the mayor and
council on December 5, 1892, the first section of which
follows:
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“Section 1. That the following described land and
territory be, and the same is hereby, included in the
corporate limits of the city of Nebraska City, Otoe
county, state of Nebraska, and the said limits are hereby
extended so as to embrace and to include the same,
to-wit: Commencing at the city limits on the quarter-
section line running east and west through section ten
(10), township eight (8), in range fourteen (14) east of
the sixth principal meridian, in Otoe county, state of
Nebraska, thence east to the middle of the channel of
the Missouri river; thence down said channel until it
intersects north and south line 850 west, and parallel
to the north and south eighty-acre line in the southwest
quarter of section ten (10); thence south to the city
limits; thence in a northwesterly direction along the city
limits to the place of beginning; also the surface of
the ground and the accretion thereto lying between the
corporation line of said city and the Missouri river
within the above described line, being a part of section
ten (10), in township eight (8), in range fourteen (14)
east of the sixth principal meridian, in Otoe county,
state of Nebraska, and containing less than five acres.”

The adoption of said ordinance was wholly insufficient
to change the boundaries of the municipality. The stat-
ute at that time in force designated the mode for the an-
nexation of adjacent territory to a city of the first class
having less than 25,000 inhabitants. (Compiled Statutes
1891, ch. 13a, art. 2, secs. 4, 6.) The one for which pro-
vision is made in said section 4 permits such annexation
to be accomplished by the passage of an ordinance by
the mayor and council extending the corporate limits so
as to include territory contiguous or adjacent to the city,
which by the authority or acquiescence of the owner has
been subdivided into tracts or parcels.containing not
to exceed five acres. The record fails to establish that
the real estate sought to be annexed by the ordinance
in question had been subdivided by the owner into par-
cels of the size specified by said section 4. It is true the




Vor. 53] JANUARY TERM, 1898. 457

Chicago, B. & Q. R. Co. v. City of Nebraska City.

amount of land attempted to be added to the city does
not exceed five acres, but that is an unimportant con-
sideration, and does not meet the legislative require-
ment that the contiguous territory must have been sub-
divided by the proprietor into parcels of not to exceed
five acres, in order to entitle the same to be attached to
the corporation by the mere passage of an ordinance
ordering it to be annexed. It is a familiar doctrine
that municipal corporations can exercise only such pow-
ers as are conferred by law, either expressed or implied.
Where the statute points out the mode of procedure for
the extension of the boundaries of a city, the same

must be substantially followed, else it will be of no va-
" lidity. It does not appear that the method provided in
section 4 for the extending of the boundaries of a city
of the class of Nebraska City has been pursued. The
other statutory mode of annexation of adjacent real
estate has not been observed, since it is not claimed that
the land embraced within the description contained in
the ordinance has been by the proprietor or owner
thereof laid out into lots, blocks, avenues, and alleys
or other grounds, nor has a plat thereof been made,
acknowledged, and recorded as section 6 contemplates
and requires. The ordinance was therefore in and of

itself ineffectual to extend the limits of the municipality.
© It is suggested that the boundaries of the city were
enlarged so as to include the said strip of land 160 feet
wide lying immediately east of the platted territory, by
ten years’ adverse usage by the city authorities. Doubt-
less, the mayor and council entertained a different view,
else the ordinance to which reference has been made
would most likely never have been adopted. They hardly
would have attempted to annex territory which was
already regarded as embraced within the boundaries of
the city. DMoreover, this record fails to show that the
city limits were changed to include this adjacent terri-
tory by virtue of any adverse use or occupancy of the
premises. No part of the bridge being within the geo-
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graphical limits or boundaries of Nebraska City, the
taxes levied and assessed thereon by the municipal au-
thorities are unauthorized and void. (Chicego, B. & Q.
R. Co. v. Cass County, 51 Neb. 369.)

In argument it is said that plaintiff has an adequate
remedy at law, and that injunction will not lie to re-
strain the collection of the tax. It is true a court of
equity will not interfere to prevent the enforcement of
a tax merely because the assessment was irregular, but
injunction may be resorted to where the whole tax is
absolutely void and the enforcement thereof would be
inequitable and against conscience. (Touzalin v. Omahu,
25 Neb. 817; South Platte Land Co. v. Buffalo County, 7
Neb. 253; Bclluw I'mprovement Co. v. Bellvue, 39 Neb. 876;
Chicago, B. & Q. R. Co. v. Nemaha County, 50 Neb. 393,
Clicago, B. & Q. R. Co. v. Cass County, 51 Neb. 369.) As
the authorities of Nebraska City had no jurisdiction to
impose the taxes in controversy plaintiff may invoke the
aid of a court of equity to prevent the collection thereof.
IFor the reason stated, the decree of the district court is
right and it is

AFFIRMED.

WirLiAM M. ELL1ioTT V. CARTER WHITE-LEAD COMPANY.
FIiLED JANUARY 19, 1898. No. 7673.

1. Pleading and Proof: VArRIANCE. There can be no recovery if there
is a material variance between the allegations and the proof. The
allegata and probaiea must agree.

2. Trial: DIRECTING VERDICT. Where the evidence is uncontradicted,
and all reasonable men must draw the same conclusion there-
from, it is not error for the court to direct a verdict in favor of
the party entitled thereto under the pleadings and proofs.

3. Review: ORAL INsTRUCTIONS. Error in giving an oral instruction
is not available in this court where no exception was specially
taken on that ground in the trial court at the time the instruction
was given. ’
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ErRrROR from the district court of Douglas county.
Tried below before BLAIR, J. Affirmed.

Weaver & Gliller, for plaintiff in error.
I. R. Andrews, contra.

NoORVAL, J.

William M. Elliott sued the Carter White-Lead Com-
pany to recover for personal injuries. At the close of
the plaintiff’s testimony the jury, in obedience to an oral
instruction of the trial court, returned a verdict for the
defendant. A motion for a new trial was overruled, and
judgment was entered against the plaintiff in accordance
with the verdict. = Subsequently, on motion of the de-
fendant, an order was entered requiring that security
for costs be given by the plaintiff, who prosecutes this
error proceeding.

The defendant is the owner and operator of a factory
in the city of Omaha for the manufacture of white lead,
and plaintiff was in its emiploy. An inclined wooden
elevator was used by the defendant to hoist pigs of lead
from railway cars up and into a vat on the inside of the
company’s building. This elevator consisted of two pine
planks about fourteen feet long, nine inches wide, two
inches thick on the upper edge and three inches on the
lower, fastened or bolted parallel to each other, and
about two feet apart, so as to permit the passage be-
tween them of an endless chain with an apron attach-
ment. This elevator stood at an angle of about 45 de-
grees, with one end resting on the foundation of the
building and the other passing through the floor above
into the room containing the vat. A pig of lead weigh-
ing about 100 pounds being placed on the lower part of -
the elevator was pushed or slid up and along the upper
edges of said planks by the apron attached to the endless
chain to the top of the elevator, where it fell into the
vat, the apron continuing on around; and on reaching
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the bottom at each revolution another pig of lead was
placed on the apron, which in like manner was elevated
to the vat in the room above. The continual sliding of
the pigs of lead had worn several scallops on the surface
of the upper edges of the two planks to the depth of
about one-fourth of an inch. A few hours prior to the
injury hereafter mentioned the elevator was repaired by
nailing on the upper edge of each plank, for the entire
length, a strip of iron two inches wide and about one-
eighth of an inch in thickness. These strips of iron were
fastened with eight-penny nails driven about nine inches
apart and near the center of the scallops. Shortly after
said repairs were completed plaintiff assisted in unload-
ing a car of lead. His portion of the work was to carry
the pigs of lead from the car and place them on the ele-
vator, one at a time, in proper position to be pushed up
by the apron. After he had been thus at work between
three and four hours, a pig of lead, which he had placed
on the elevator, was carried in the usual way by the
apron until it was within a short distance of the top,
when one end thereof, it is claimed, caught upon a pro-
truding nail which threw the pig of lead down the ele-
vator and upon the foot of plaintiff, causing the injury
which is made the basis of this action. _

It is urged that the elevator was defective and out
of repair, and that the defendant was negligent in not
instructing the plaintiff in the use of the same and in
not apprising him of the danger and hazard of the work
lie was called upon to perform. By the undisputed tes-
timony it was established that the elevator had just
been repaired and placed in a safe condition for use, and
that the pig of lead which caused the injury was the
first one to fall after the making of the said repairs.
Moreover, the specific act of negligcence charged in the
petition is that the nails used for fastening the iron
bands to the planks were so small that they worked
loose, and protruded and extended above the upper sur-
face of said bands, enabling the nails to catch the lead
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and causing it to fall upon plaintiff’s foot. This aver-
ment is not sustained by a scintilla of evidence. On the
contrary, it is claimed in the brief of plaintiff that the
accident was occasioned by the weight of the pig of lead
depressing the iron strip down into one of the scallops
already mentioned, causing the nail to protrude and
catch one end of the pig of lead, whereby it was thrown
down the elevator. The petition does not charge that
the injury resulted in any such manner. If it occurred in
the mode suggested, it is remarkable that some one of
the several hundred pigs of lead which plaintiff had
placed on the elevator prior to the accident, during the
same evening, was not also caught on the protruding
nail and thrown down, since the pigs of lead were shown
to be nearly all of the same size and weight. As to the
failure of defendant to instruct plaintiff in the method
of operating the elevator and of the danger and hazard
of the employment, it is sufficient to say that no negli-
gence in that regard is imputed to the defendant in the
petition. A recovery cannot be had for acts of negli-
gence not alleged in the petition. The rule is the allegate
and probate must agree. (Worth v. Buch, 34 Neb. 703;
Imhoff v. House, 36 Neb. 28; Luce v. Foster, 42 Neb. 818.)

Doubtless, where different minds may honestly draw
from the evidence different conclusions as to whether
negligence or the absence thereof is established, the
question as to the conclusion to be reached is a proper
one for the jury, and not for the trial court. Tt is like-
wise firmly settled in this state that where the evidence
is uncontradicted and all reasonable men must draw the
gsame inference therefrom, the question of negligence is
one of law for the court, and in such case it is not error
for it to direct a verdict in favor of the party entitled
thereto under the proofs adduced. (Chicago, B. & Q. R.
Co. v. Landauer, 36 Neb. 642; Woolsey v. Chicago, B. & .
R. Co., 39 Neb. 798; Delning v. Detroit Bridge & Iron
Works, 46 Neb. 556; Slayton v. Fremont, E. & M. V. R. ("o.,
40 Neb. 840.) It was unfortunate that the plaintiff re-
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ceived the injury, but it was one of the risks incident
“to his employment, and which he assumed. An exami-
nation of the evidence set forth in the bill of exceptions"
reveals that no other verdict in the case could have been
properly returned; hence it was proper practice for the
trial court to direct a finding for the defendant.

Tt was urged that it was error for the trial judge to
instruct the jury orally. There are two ready answers
to this contention.. The error was without prejudice,
inasmuch as under the pleadings and evidence the de-
fendant was entitled to have a verdict directed. (Zittle v.
Sehlesinger, 46 Neb. 844.) In the next place the action of
the court cannot be reviewed, as no objection was spe-
cifically taken to the instruetion at the time it was given
on the ground that it was not in writing. (Worback v.
Miller, 4 Neb. 31; Cily of Chadron v. Glover, 43 Neb. 732;
Jolly v. State, 43 Neb. 857; Omaha & Florence Land Co. v.
Hansen, 32 Neb. 449.)

After judgment, the court below sustained a motion
made before trial requiring the plaintiff to give security
for costs on the ground that he was a non-resident.
Why the court did not pass upon the motion at an
earlier period is not disclosed. It may be possible that
the ruling was obtained before judgment, and that the
date of the decision was erroneously stated in the trans-
cript. Tor presemt purposes, however, the transcript
must be treated as correct. Conceding the position con-
tended for by plaintiff to be sound, that the defendant
waived its right to have security given by the delay in
having the motion called to the attention of the court,
nevertheless the sustaining of the motion will not au-
thorize a reversal, because plaintiff was not in the least
prejudiced by the ruling. Judgment for costs had al-
ready been entered against him and the action dismissed.
The court did not attach any penalty to the failure of
plaintiff to comply with the order relating to security
for costs, nor has such security been given. The judg-'

ment is
AFFIRMED.
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EDWARD LORENZ V. STATE OF NEBRASKA.
FILED JANUARY 19, 1898. No. 9508.

1. Criminal Law: EVIDENCE: OPINION OF ATTORNEY GENERAL. A 0on-
viction in a criminal case will ordinarily be reversed where the
attorney general declines to file a brief on the ground that the
evidence is insufficient to sustain the judgment.

2. Homicide: EvipeNce. The evidence in the case examined, and held
not sufficient to support the verdict.

ERrRroOR to the district court for Red Willow county.
Tried below before NORRIS, J. Reversed.

W. R. Starr, for plaintiff in error.

. J. Smyth, Aitorney General, and Ed P. Smith, Deputy
Attorney General, for the state.

NORVAL, J.

The defendant below, Edward Lorenz, a boy sixteen
years old, was tried and convicted of murder in the first
degree, and sentenced to imprisonment in the peniten-
tiary for life. The petition in error, among other as-
signments, alleges that the verdict is not sustained by
the evidence. The attorney general has declined to file
a brief in the cause, giving as a reason therefor that he
is convinced, upon an examination of the record, that said
assignment is well taken; therefore, upon the authority
of George v. Siate, 44 Neb. 757, and McAleer v. State, 46
Neb. 116, we would be justified in reversing the judgment
and sentence. A careful perusal of the evidence ad-
duced by the state on the trial, and none was introduced
by the defense, satisfies us that it is insufficient to sus-
tain a verdict of guilty. It may be the accused com-
mitted the crime charged, but if so, the state has failed
to prove it.

: RIEVERSED AND REMANDED.
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STATE OF NEBRASKA V. JOSEPH W. THOMAS, RECEIVER
OF MIDLAND STATE BANK, APPELLEE, AND LEPHA J.
MCCARGAR, APPELLANT.

Frrep JANUARY 19,1898, No. 9252.

* Banks and Banking: INsoLVENCY: TRUSTS: AGENCY. When an agent,
in accordance with a long course of business, deposits in his own
name as agent moneys of his principal with his knowledge and
consent in a bank which becomes insolvent, the moneys so de-
posited will not be declared a trust fund in favor of the latter,
and established as a preferred claim.

APPEAL from the district court of Douglas county.
Heard below before Scorr, J. Affirmed.

The facts are stated in the opinion.

B. N. Robertson, for appellant:

The right of appellant under her mortgage is not lim-
ited to the chattels described therein, but extends to the
proceeds of the property. (Union Stock Yards Bank v.
Gillespie, 137 U. S. 411; McLeod v. Evans, 66 Wis. 401;
Capital Nat. Bank v. Coldwater Nat. Bank, 49 Neb. 786;
Baker v. New York Nat. Exchange Bank, 100 N. Y. 31.)

Agency of the bank in closing out the hardware stock
was established. The hardware stock was impressed
with a trust in favor of Mrs. Jones and appellant. (Peo-
ple v. City Bank, 96 N. Y. 82; Hamer v. Sidway, 124 N. Y.
538; National Bank of Fishkill v. Speijht, 47 N. Y. 668;
Wilson v. Dawson, 52 Ind. 513.)

The Midland State Bank was a collecting agent, and
acquired no title to the proceeds of the draft. (Branch v.
United States Nat. Bank, 50 Neb. 470; Drovers Nat. Bank
v. O’Hare, 119 111. 646; Nurse v. Satterlee, 46 N. W. Rep.
[Ia.] 1102; State v. State Bank of Wahoo, 42 Neb. 896;
Davenport Plow Works v. Lamp, 45 N. W. Rep. [Ta.] 1049;
In re Knapp, 70 N. W. Rep. [Ia.] 626; State v. Midland
State Bank, 52 Neb. 1; Independent District of Boyer v.
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King, 45 N. W. Rep. [Ia.] 908; M ycrs v. Board of Educati.n,
51 Kan. 87; Overseers of Poor v. Bank of Virginia, 2 Gratt.
[Va.] 547; First Nat. Bank of Central City v. Hummel, 14
Colo. 259; Cady v. South Omahe Nat. Bank, 46 Neb. 756;
Third Nat. Bank v. Stillwater Gas Co., 30 N. W. Rep.
[Minn.] 440; San Diego County v. California Nat. Bank,
52 Fed. Rep. 62.)

John L. Kennedy, contra.

NorvAr, J.

This is an appeal from an order of the district ¢ourt
refusing to order the receiver of the Midland State Bank
to pay the amount of the claim of Lepha J. McCargar as
a preferred claim.

The facts upon which the right to a preference is based
may be summarized as follows: On January 13, 1896,
Alexander M. McCargar, who was engaged in the hard-
ware business in the city of Omaha, executed on his
stock and fixtures three chattel mortgages, one in favor
of Mrs. William H. Jones for $1,957.13, one to his wife,
Lepha J. McCargar, securing $500, and the third to the
Midland State Bank for $1,280. The mortgages had pri-
ority in the order named. The mortgagees took posses-
sion of the chattels under their mortgages, advertised
and sold the property at public sale on February 7, 1896,
to the Midland State Bank for $2,650, but it failed to
pay the amount of its said bid. Thereupon a written
agreement was entered into between the three mortga-
gees to the effect that the property was to be placed in
the possession of said A. M. McCargar for the purpose
of sale under the direction of the parties, the proceeds
arising therefrom to be applied in paying off the mort- .
gages in the order of priority, and the stock remaining
was to belong to the bank. In pursuance of said agree-
ment, A. M. McCargar took possession of the mortgaged
property and conlinued to dispose of the same at retail
until September 6, 1896, the proceeds being deposited

C 34
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as received in the Midland State Bank to the credit of
“A. M. McCargar, Agt. for mortgagees.” The moneys
were subsequently drawn by McCargar upon his checks
and applied according to the terms of the agreement, in
payment of the expenses and on the mortgage of Mrs.
Jones. The debt of the latter was thereby reduced to
$902.15, but nothing had been paid on the other two
mortgages. On the date last mentioned the entire re-
mainder of the mortgaged stock was sold to George Mor-
timer, of Shelton, this state, for $1,929.07, who drew a
sight draft for said sum on a bank at Shelton payable
to the order of the Midland State Bank, which the latter
bank forwarded to the Shelton bank, and on September
8, 1896, received as proceeds of the same a draft drawn
by the Shelton bank on the First National Bank of
Omaha. The Midland State Bank on the following day
deposited this draft in the Union National Bank of
Omaha, received credit for the amount thereof, and on
the same day the draft twvas paid by the said First Na-
tional Bank. On September 8 the Midland State Bank
credited the account of “A. M. McCargar, agent for mort-
gagees,” with the amount of said draft, and two days
later McCargar as agent drew a check on the account
in favor of his wife, Lepha J. McCargar, for the amount
due on her mortgage, which check was the same day
delivered to Mrs. McCargar, who retained the same with-
out presentation for payment until after the Midland
State Bank closed its doors on September 15. McCar-
gar as agent also drew a check on said account for
$902.15 in payment of the balance due on Mrs. Jones’
mortgage, and another check to the Midland State Bank
for the amount of the balance of the proceeds of the
. mortgaged chattels remaining in said bank. Mrs. Mec-
Cargar was aware that the money realized from the sale
of the property was being deposited by her husband in
said bank.

The question involved is whether Mrs. McCargar, un-
_ der the facts just stated, is entitled to have a trust in her




Vor. 53] JANUARY TERM, 1898. 467

‘State v. Thomas.

favor enforced against the funds of the Midland State
Bank in the hands of the receiver. Said bank was not
the agent or trustee of Mrs. McCargar in the disposal of
the hardware stock. On the contrary, by the written
agreement entered by the three mortgagees, Mr. McCar-
gar was appointed to represent all of them for the pur-
pose of disposing of the mortgaged property and apply-
ing the proceeds arising from the sale to the satisfaction
of the mortgages in the order of the priority of the liens.
That McCargar converted the property into money in
accordance with the terms of the trust is undisputed.
But instead of paying Mrs. Jones and Mrs. McCargar the
amounts due them respectively, as under the terms of
the tripartite agreement it was his duty to do, he, with
the knowledge of his wife, deposited the proceeds of the
sales, from time to time as the same were received, in
the Midland State Bank on open account to the credit of
“A. M. McCargar, Agt. for mortgagees.” These deposits
having been made with her knowledge and consent, the
legal effect is precisely the same as if they had been made
to Mrs. McCargar in person. In that case the relation
of debtor and creditor would have been created and the
money thus deposited would not have been impressed
with the character of a trust fund. Had the money been
deposited by McCargar without the knowledge of his
wife or her subsequent ratification of his action in the
premises a trust could have been enforced in her favor
against the bank, since it received the funds with full
information of their trust character.

It is urged that the Midland State Bank was a collect-
ing agent of the draft drawn in its faver by Mr. Mor-
timer, the purchaser of the remainder of its stock, and
that the bank acquired no title to the proceeds of the
draft. It is undoubtedly true that the draft was col-
lected through the agency of the bank, and on its re-
ceipt of the proceeds of the collection, it was its duty to
pay over the same to A. M. McCargar, as the agent of
the mortgagees. This was done, and the amount de-
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posited to the credit of McCargar as such agent, precisely
in accordance with the manner in which McCargar had
conducted the business of the trust for several months
preceding, and with the full knowledge of his wife. She
subsequently recognized the deposit by accepting a check
for the amount of her mortgage debt on the bank drawn
by McCargar as agent. We are convinced the appellant
is not entitled to have a trust declared in her favor, and
that the court below did not err in refusing to order the
receiver to pay the amount due Mrs. McCargar as a pre-
ferred claim. The case is unlike State v. State Bank of
Wahoo, 42 Neb. 896. In that case the money was depos-
ited without the knowledge or consent of the owner, and
there was no subsequent ratification, while here the con-
verse was true. The other decisions cited in brief of ap-
pellant are no more nearly in point than the one just

mentioned. The decree is
ATFFIRMED.

THEODORE WIDEMAIR V. WILLIAM H. WOOLSEY,
SHERIFF.

FiiED JANUARY 19,1898, No. 7687.

1. Exemption. Under section 521 of the Code of Civil Procedure, a
judgment debtor, who is the head of a family and has no home-
stead—i. e., owns neither lands, town lots, nor houses subject to
exemption under the homestead laws of the state—may claim as
exempt from forced sale on execution personal property to the
value of $500.

2. Homestead. The words “subject to exemption as a homestead,” as
used in said section 521, do not refer to “houses” alone, but apply
to “lands” and “town lots” as well.

ErROR from the district court of Johmnson county.
Tried below before BUSH, J. Reversed.

Davidson & Giffen, for plaintiff in error.

J. Hall Hitchcock and Hugh La Master, contra.
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Norvay, J.

This suit was brought for damages for the conversion
of certain goods, wares, harness, and merchandise be-
longing to plaintiff. The district judge directed a ver-
dict for defendant. The facts which must control! the
decision of the cause are, briefly stated, as follows:
Plaintiff was a married man, residing with his family in
the town of Cook, this state, where he was engaged in the
business of making harness. His entire personal prop-
erty did not exceed in value the sum of $500. He owned
the lot on which his harness-shop was located, but did
not reside thereon. His wife was the owner of three
vacant and unoccupied lots in the town of Cook. Plain-
tiff and his wife lived in rented property, and at no time
since their marriage did they reside upon, or occupy as a
home, any real estate belonging to them, or either of
them. The defendant, as sheriff of Johnson county, lev-
ied upon, took into his own possession, and sold, the
goods in dispute under and by virtue of two executions
issued upon two separate judgments recovered against
plaintiff, and the proceeds of the sale were applied
towards the satisfaction of said executions and judg-
ments. Prior to the sale plaintiff filed with the defend-
ant, in accordance with the provisions of section 522 of
the Code of Civil Procedure, an inventory, under oath, of
the whole of the personal property owned by plaintift,
and demanded that the same be appraised and released
from the levies as exempt, with which request defendant
refused to comply.

The point presented for consideration is whether the
property levied upon was exempt under the laws of the
state. The question is one of statutory construction.
Section 521 of the Code of Civil Procedure is as follows:

“Sec. 521. All heads of families who have neither
lands, town lots, or houses subject to exemption as a
homestead, under the laws of this state, shall have ex-
empt from forced sale on execution the sum of five hun-
dred dollars in personal property.”
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The contention of defendant is, which was the view
taken by the trial court, that the words ‘“subject to ex-
emption as a homestead,” as employed in said section,
apply alone to “houses.” In other words, a debtor is
not entitled to the benefits of the provisions of said sec-
tion 521 if he owns either lands or town lots or any real
_estate whatever, although the same may be vacant and
unoccupied. YWe cannot yield assent to such doctrine.
Homestead and exemption laws are invariably construed
liberally in favor of the debtor who claims the protection
of their provisions. The exemption of $500 in personal
property was given by the legislature to every judgment
debtor, being the head of a family, who owns no home-
stead. Such provision was made in lieu of a homestead.
If such debtor owns any real estate, either lands or town
lots, or any houses so impressed with the character of a
homestead as to render the same exempt from levy and
sale on execution, he cannot invoke the protection of
section 521. On the other hand, he is entitled to the
_ exemption of §500 in personal property if he has no real
estate, or house, which is exempt from judicial process,
even though he owns unoccupied lands or town lots in
which no right of homestead exists. This is the plain
meaning of the law, and is in accord with the construc-
tion placed upon said section 521 of the Cede in I amilton
v. Fleming, 26 Neb. 242. That was an action to recover
exempt personal property levied upon by the sheriff un-
der a writ of attachment. It was urged that the petition
did not state a cause of action. The court sustained the
pleading, saying: “Upon an examination of the petition,
we find that it is alleged that at the time the said order
of attachment was levied upon the goods of defendant in
error she was a resident of this state and the head of a
family, and not the owner of a homestead, and had filed
her inventory of said property with plaintiff in error, and
notified him that she selected said property to hold
exempt from levy and sale under the laws of this state.
While these allegations do not follow strictly the lan-
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guage of the statute, yet they must be held sufficient.
There is no allegation in terms that defendant was not
the owner of ‘ands, town lots, or houses subject to ex- -
emption as a homestead’ as in section 521 of the Civil
Code; but the allegation that she was not the owner of a
homestead must be treated, when assailed after verdict,
as equivalent to the use of the language contained in the
statute. By the section of the Code above referred to, a
homestead may consist of lands or town lots with the
necessary buildings thereon, or of houses, and they are
all included within the term ‘homestead’ as used in the
petition; and the averment must be taken as negativing
the ownership of a homestead of cither character.”

In construing the provisions of said section 521, in
Stout v. Rapp, 17 Neb. 470, the court observed: “In order
to sccure the benefit of this section it must appear that
the ‘head’ of the family Las no real estate exempt. If
the head of {he family has a home in which the family
resides, the exemption provided for by this section does
not exist. They cannot have both. (Axtell v. Warden, T
Neb. 182.) 1f he had no lTomestead, he would not only be
entitled to this exemption, but either party (husband or
wife) might select it from the personal property of the
husband.”

In Williams v. Golden, 10 Neb. 434, CoBs, dJ., speaking
of the intention of the legislature in enacting said sec-
tion 521, said: “Evidently it was their intention to.give
the landless debtor an exemption of personal property

~in lieu of the more wealthy debtor’s homestead exemp-
tion.”

There is no room to doubt that every head of a family
in this state is entitled to claim personal property to the
value of $500 as exempt from sale under execution where
he has no real estate or house constituting a homestead,
or in respect of which exemption from judicial process
could be successfully asserted. Under the undisputed
facts in the case at bar mo homestead character had
been impressed upon either the business proverty owned
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by the plaintiff or the lots belonging to his wife. He
having “neither lands, town lots, or houses subject to
exemption as a homestead,” the personal property seized
by the defendant is exempt from levy and sale under the -
executions, and, therefore, the district court erred in di-
recting a verdict for the defendant.

We have been urged to enter a judgment in this court
in favor of the plaintiff in accordance with section 594
of the Code of Civil Procedure, for the minimum value
placed upon the property by the witnesses. An exami-
nation of the evidence discloses that this is not a proper
case for the enforcement of the provisions of said section,
as there are controverted facts which should be deter-
mined by the trial court, or a jury. The judgment is
reversed and the cause remanded for further proceed-
ings.

REVERSED AND REMANDED.

E. G. WEST BT AL., APPELLEES, V. W. H. Renves, Im-
PLEADED WITH I'. A. REYNOLDS, APPELLANT.

FiLep JANUARY 19,1898, No. 7764.

1. Mechanie’s Lien: VENDOR’S LIEN: PRIORITY. The lien of a person
who furnishes material for the erection of a house upon land in
possession of the vendee under an executory contract of purchase
is subordinate to the lien of the vendor who retains the legal title
to secure deferred installments of the purchase price, except in
cases where the vendor himself promotes the 1mprovement or
causes it to be made.

: WAIVER oF VENDOR’s LIEN. A vendor who retains the legal
title to land sold does not, by mere silence and inaction, waive
his right to a purchase-money lien in favor of one who furnishes
building material to improve the property.

2.

APPEAL from the district court of Dawson county.
Heard below before HoLCOMB, J. Reversed.

W. D. Giffin and Warrington & Stewart, for appellant.

W, J, T'rotter, contra.
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SULLIVAN, J. ‘

On April 16, 1892, the defendant Reynolds, being the
fee owner of certain real estate in Gothenburg, sold the
same to his co-defendant, Reeves, who paid a portion
of the purchase price, executed promissory notes for the
balance, took a bond for a deed, and entered into pos-
session of the property. Afterwards, Reeves bought on
credit from the plaintiff material for the purpose of, and
which he used in, building an addition to the dwelling-
house on the premises. Within the time limited by the
statute, a mechanic’s lien for the amount remaining due
for this material was filed in the proper office. In this
action, which was brought by the plaintiff to foreclose
his lien, he contends that it is entitled to priority over
the lien of Reynolds for the deferred installments of the
purchase price of the land. The improvement in ques-
tion was not made in compliance with any obligation
imposed on Reeves by the terms of the contract of pur-
chase. The contract for the material was not made with
Reynolds nor with his agent; it was made with Reeves
alone, and the lien resulting therefrom can only attach
to Reeves’ interest in the land.

It is argued on behalf of the appellee that Reynolds
waived his right to a prior lien by reason of his silent
‘observation of the improvement as it progressed. Thig
claim is not backed by the citation of any authority and
is not, we think, entitled to serious consideration. Reeves
had a right to improve the property and charge his in-
terest therein with the cost of the improvement whether
Reynolds consented or objected. His consent would have
been immaterial and his objection impertinent. It fol-
lows that the defendant Reynolds is entitled to a first
lien for the unpaid purchase-money, and that the court
erred in subordinating his lien to that of the plaintiff.
This conclusion is sustained by the following decisions:
Birdsall v. Cropsey, 29 Neb. 672; Irish v. Lundin, 28 Neb.

_84; Pickens v. Plattsmouth Investment Co.. 37 Neb. 272;
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Bohn Mfg. Co. v. Kountze, 30 Neb. 719.  The judgment of

the district court is reversed and the cause remanded for
further proceedings.

REVERSED AND REMANDED.

CHARLES H. ROHMAN V. WILLIAM GAISER.
FILED JANUARY 19, 1898. No. 7778. -

1. Contract: PROVISION FOR BENEFIT OoF TirrD PERSON. A provision in
a contract between the state and a person contracting with it for
the erection of a public building is valid which imposes on the
contractor the duty of paying for material furnished and used in
the erection of such building.

2. Sales: DELIVERY: PLEADING. Statements in the answer construed
in connection with an allegation of the petition and held to im-
port an admission of the delivery of the material for the price of
which this suit was bhrought.

3. Action: CoxTracr: PArTIES. One not a party to a contract may
maintain an action thereon when such contract was made for his
benefit or the benefit of a class to which he belongs.

Erronr from the district court of Lancaster county.
Tried below before TIBBETS, J. Affirmed.

Danicl F. Osgood, for plaintiff in error.
Benjamin F. Johnson, contra.

SULLIVAN, J.

This action was brought to recover a balance alleged
to be due the defendant in error for material furnished
to John Lanham and used by him in the erection of a
chapel and dormitory for the Home for the Friendless
at Lincoln. The action was upon a bond to the board
of public lands and buildings éxecuted by Lanham as
principal, and J. C. McBride and the plaintiff in error
as sureties. Said bond was conditioned as follows:

“The condition of this obligation is such that, whereas,
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the above bounden, John Lanham, has been awarded a
contract to build, erect, construct, and complete a chapel
and dormitory for the Home for the I'riendless located
at Lincoln, Lancaster county, Nebraska; and, whereas,
the said John Lanham has agreed to furnish all work,
labor, and materials necessary for the building, erecting,
and completing of said chapel and dormitory, and has
agreed to settle and pay in full for all work and labor
performed, and has agreed to settle for and pay all ma-
terial-men, for any and all material actually furnished in
the erecting, constructing, building, and completing said
chapel and dormitory: Now, therefore, if the said John
Lanham shall well and truly keep and perform each and
every covenant, stipulation, and agreement contained in
said contract and according to the plans and specifica-
tions on file in the office of the commissioner of public
lands and buildings, and. shall pay in full for all work
done and labor performed, and shall pay all laborers’
and mechanies’ wages, and shall settle in full and pay
for all material actually furnished in the constructing,
erecting, and completing said chapel and dormitory of
the Home for the I'riendless, according to the terms of
the contract, then this obligation to be void, otherwise
to remain in full force and effect.

“JoHN LANHAM.

“J. C. McBRIDE.

“CHARLES H. ROHEMAN.”

There was a trial in the district court which resulted
in a verdict and judgment for Gaiser, whereupon Roh-
man brought the case here for review by petition in error.
The principal contention of the plaintiff in error is

iliat the clause in the bond requiring the contractor to
pay for material used was inserted without statutory
authority therefor, and hence did not create a valid ob-
ligation. This precise question was before this court in
the case of Sample v. Hale, 34 Neb. 220, where it was
held that such a provision was valid and that the sure-
ties on the contractor’s bond would be liable for all debts
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arising thereunder. The doctrine of that case was sub-
sequently approved in Korsmeyer Plumbing & Heating Co.
v. McClay, 43 Neb. 649, Kaufmann v. Cooper, 46 Neb. 644,
and in other cases.* The provision in Lanham’s con-
tract with the board for the payment of all material used
in the construction of the Home for the Friendless in-
ured to the benefit of Gaiser. It is a proposition firmly
established in the jurisprudence of this state that one
not a party to a contract may maintain an action thereon,
when such contract is made for his benefit or the benefit
of a class to which he belongs. (Cooper v. Foss, 15 Neb.
515; Shamp v. Mcyer, 20 Neb. 223; Doll v. Crume, 41 Neb.
655; Barnett v. Pratt, 37 Neb. 349.)

It is also assigned for error that the verdict is not sus-
tained by sufficient evidence. The petition charges that
(taiser furnished material to Lanham to the amount of
$875. In addition to a géneral denial, the answer states
“that the plaintiff has been paid in full for all claimsg
and demands for material furnished the defendant John
Lanham, as alleged in plaintifi’s petition. This is, in
effect, an admission of the furnishing of the material as
the plaintiff in his petition claims it was furnished,
coupled with an attempt to avoid the consequent liability
by pleading that the same has been paid for. (Blumen-
thal v. Mugge, 43 Mo. 427; 1 Ency. Pl. & Pr. 795.) It fol-
lows that no proof upon this point was necessary. The
judgment is

AFFIRMED.

*Habig v. Layne, 38 Neb. 743; Lyman v. City of Lincoln, 38 N;b—’@i—,—
Dol v. Crume, 41 Neb. 655; Hickman v. Layne, 47 Neb. 177; Fitzgerald v.
McClay, 47 Neb, 816; King v. Murphy, 49 Neb. 670.
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Ricketts v. Rogers.

ANDREW D. RickrrTs V. FREDERICK J. ROGERS.
FIiLEDp JANUARY 19, 1898. No. 7757.

1. Contract: CONSTRUCTION: QUESTION FOR CoUurT. When the meaning
of a written contract can be ascertained without the aid of ex-
trinsic evidence, its interpretation belongs to the court and not
to the jury.

2. : : . Contract in suit examined in connection
with the undisputed evidence and held to present no reason for
committing its interpretation to the jury.

Error from the district court of Lancaster county.
Tried below before Harr, J. Reversed.

Ricketts & Wilson, for plaintiff in error.

References: Sanford v. Sornborger, 26 Neb. 295; Pryor
v. Hunter, 31 Neb. 678; Treitschle v. Western Grain Co., 10
Neb. 358; Hamley v. Dae, 36 Neb. 398; Slade v. Swedeburg
Elevator Co., 39 Neb. 600; Swartz v. Duncan, 38 Neb. 782;
Hall v. Wheeler, 37 Minn. 522, 35 N. W. Rep. 377; City of
Muscatine v. Keokuk Northern Line Packet Co., 45 Ia. 185;
Regan v. Baldwin, 126 Mass. 485; Harbach v. Miller, 14
Neb. 9; Treat v. Price, 47 Neb. 875; Wagner v. Ladd, 38
Neb. 161; Weter v. Kirkendall, 44+ Neb. 766.

Lamb & Adams, contra.

SULLIVAN, J.

This was an action in the district court for Lancaster
county. A trial resulted in a verdict and judgment
against Ricketts, who brings the case to this court for
review by petition in error.

The facts are these: In July, 1892, Rogers sold Rick-
etts a half-section of land in Lancaster county subject
to the right of way of the I'remont, Elkhorn & Missouri
Valley Railroad Company. The purchase price agreed
upon was $12,300, of which $600 was cash. The balance
was to be paid March 1, 1893, when possession was to be
delivered, an abstract of title furnished, and deed of con-
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veyance executed to the purchaser. At the appointed
time the parties came together to carry out their agree-
ment. It was then discovered that Rogers had previ-
ously conveyed to the railroad company, in addition to
the right of way, a strip 130 feet wide and 1,000 feet long
out of the northeast corner of the land aforesaid. Omn
account of Rogers’ inability to make title to this strip
ticketts demanded a rescission of the contract or a suit-
able abatement from the purchase price. Thereupon a
discussion ensned touching the damage occasioned by
the loss of the three-acre strip. Ricketts insisted that
the damage was $500 and Rogers maintained that it
did not exceed £120, and offered to compromise for that
sum. The evidence is conflicting as to the terms on
which the transaction was consummated, but it is not
disputed that an agreement was reached, in pursuance
of which Rlogers delivered the deed for the land, received
the purchase price, except $250, and took from Ricketts
the written contract here set out: ‘
“Ricxrrrs & 1.YoN, GRAIN.
“A. D. Ricketts.
“References: First National IBank, American Exchange
National Bank.
“LINCOLN, NEB., March 1, 1893.

“Mr. . J. Rogers has left in my hands two hundred
and fifty dollars to cover damages for a strip of land
130 feet wide and 1,000 feet long, along the right of way
of the IFremont & Elkhorn Valley RR. I3, which strip
commences on the north line of west half of section 18,
town 11, range 7, Lancaster county, Nebraska, and runs
1,000 feet south on west side of right of way of said rail-
road. The condition of this contract is this: If Mr. F.
J. Rogers makes A. D. Ricketts a good warranty deed
for said strip of land, then the said Ricketts is to refund
the $250 to Rogers. A. D. RicKETTS.”

As to whether the $250 was retained as agreed com-
pensation for the loss of the three-acre strip or as an in-
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demnity for actual damages to be thereafter ascertained
is a question about which the parties do not agree. The
contract quoted was executed after the delivery of the
deed and payment of the purchase-money, except the sum
of $250. It was executed at Rogers’ request, expressed -
in this language: “You give me something in black and
white to show that you owe me $250 on the purchase
price of the farm.” The entire controversy between the
parties related to the amount of.the purchase-money
which Ricketts should retain as compensation for the
loss of the three-acre strip; and thus it appears that the
written contract was made and delivered as the final
repository and appropriate evidence of the conclusion
reached upon the matter in dispute.

At the trial the court declined to construe the contract
and submitted it to the jury for construction. In view
of the conceded facts this was error. This agreement
recites that $250 is left in Ricketts’ hands to cover dam-
ages, and clearly prescribes the condition on which Rog-
ers shall be entitled to receive it. Its essential terms
are not ambiguous or obscure, and extrinsic evidence
was not needed to aid in its exposition. The judgment
of the district court is reversed and the cause remanded
for further proceedings.

REVERSED AND REMANDED.

CORTELYOU, EGE & VANZANDT ET AL. V. JUSTIN
McCARTHY, SR.

FILED JANUARY 19,1898. No. 7759.

1. Action on Supersedeas Bond: PrLEaDING. The averments of the
petition held to sufficiently state a cause of action on a superse-
deas bond.

In an action on a supersedeas bond, held unnecessary
to allege the issue and return of an execution nulle bona.

3. New Trial: JoiNT MoTiON. A motion for a new trial should be
overruled as to all the parties joining therein if it is not available
to any one of them,

2.
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ERROR from the district court of Holt county. Tried
below before KINKAID, J. Affirmed.

H. M. Ulttley, for plaintiffs in error.
H. E. Murphy and M. F. Harrington, contra.

Ryaxn, C.

On November 6, 1890, Justin McCarthy, Sr., recovered
a judgment against the firm of Cortelyou, Ege & Van-
zandt in the district court of Holt county. This judg-
ment was affirmed in the supreme court (Cortelyou v.
McCarthy, 37 Neb. 742), and this action was brought upon
the supersedeas bond given in the original action. From
a judgment rendered as prayed the principals and sure-
ties on the bond prosecute error to this court.

It is first urged that the petition failed to state a cause
of action against the parties to the bond. The petition
recited the pendency of the action, the rendition of judg-
ment, the giving of the bond copied in the petition, and
its approval, the affirmance of the judgment, the issu-
ance of a mandate and the fact that said mandate had
been spread upon the records of the aforesaid district
court. It was averred that no part of the judgment
had been paid, except a sum for which credit was given
in the petition, and that there remained, and still con-
tinued due, the sum of $1,480, for which amount judg-
ment was prayed. This we think sufficiently stated a
cause of action.

There were averments in the petition disclosing the
issuance and return nwulle bone of an execution on the
judgment after its affirmance, but this we have pur-
posely omitted, because such averments are not required
in an action on an undertaking of the nature of that
herein sued upon. (Flennagan v. Cleveland, 44 Neb. 58;
Johnson v. Reed, 47 Neb. 322.) This renders it unneces-
sary to consider whether or not there was error in per-
mitting the sheriff to amend his return, a matter with
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respect to which plaintiffs in error have complained in
their petition in error and in their brief.

It is contended that there was error in sustaining a
demurrer to certain defenses pleaded in the amended
and substituted answer. This alleged error is not now
available, for the reason that after this ruling was made
the defendants in the district court withdrew their said
amended and substituted answer and elected to stand
upon a single designated defense in the original answer.

‘We cannot determine that there was error in the re-
fusal of the district court to grant the application of the
defendants for a continuance, because the affidavits on
which such application was founded were not preserved
by a bill of exceptions.

The motion for a new trial was jointly made by the
defendants in the district court; hence that motion is
available to none of the said defendants unless it is
available to all. (Long v. Clapp, 15 Neb. 417; Boldt v.
Budwig, 19 Neb. 739; Hoke v. Halverstadt, 22 Neb. 421;
Hagler v. State, 31 Neb. 144; Dorsey v. McGee, 30 Neb. 657;
Scott v. Chope, 33 Neb. 41.) This consideration renders
unavailable the argument that there was no proof of the
execution of the supersedeas bond, for there was direct
undisputed evidence that said bond was signed by Mr.
Cortelyou.

There is found no error in the record and the judg-

ment of the district court is )
AFFIRMED.

LirE INSURANCE CLEARING COMPANY V. MARGUERITE
ALTSCHULER.

FiLEp JANUARY 19, 1898. No. 7727.

1. Insurance: WAIVER oF CoxpiTioN: EVIDENCE. The evidence in this
case examined, and held to have justified the jury in finding that
there was a waiver of a condition precedent with respect to the
delivery of a policy, the existence of such condition not having
been communicated to the insured.

35
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2. Appearance: REVIEW: RECORD. A spscial appearance must be as-
sumed to have bzen properly overruled when the affidavit upon
which it was founded does not appear in the record in the su-
preme court,

3. Continuance: SUFFICIENCY OF APPLICATION: REVIEW. An applica-
tion for a continuance which failed to disclose the names of ab-
sent parties whose testimony was desired, and the nature of their

- testimony, held properly to have been denied.

ErroR from the district court of Adams county. Tried
below before BrALL, J. Affirmed.

Tibbets, Morey & Ferris, for plaintiff in error.
M. A. Hartigan, contra.
Ryan, C.

In this case there was recovered a judgment against
the plaintiff in error in the district court of Adams
county in the sum of $2,513.65, upon an insurance policy
held by defendant in error on the life of her husband,
Sigmund Altschuler. This policy was dated April 5,
1893, and Sigmund Altschuler died August 14 of the
same . year. We shall not undertake an analysis of the
pleadings, but shall refer to such portions thereof
shall become necessary whenever the necessity arises.

‘James Hale testified that in 1893 he was one of the
general agents of the Equitable Life Insurance Society
at Grand Island for the western half of this state, and
that by reason of the prospectus of the plaintiff in error
soliciting the submission to it of rejected applications
for examination he had become acquainted with said
plaintiff in error. With such policies as plaintiff in error
would issue there was always sent to said witness a
certificate of health, filled out ready to be signed by the
applicant, or rather the policy holder, and by the doctor
who had examined the applicant when the first applica-
tion was made. This certificate was intended to show
that the condition of the party to be insured had con-
tinued as it was when the original application was
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made. Mr. Hale, when the policy on the life of Mr. Alt-
schuler was received by him at Grand Island, also re-
ceived the health certificate to be brought up to the date
of the policy, which, only upon the bringing forward of
such certificate, he was authorized to deliver. It is not
pretended that-this condition precedent was known by
Mr. Altschuler or any one acting for him. Mr. Hale for-
warded the policy and certificate to his brother in Hol-
drege, by whom these documents were entrusted to a Mr.
IFeeney. It seems that Mr. Feeney lost the certificate
which ought to have been signed, but he did not fail to
deliver the policy, and the first quarter’s premium, $33.93,
was remitted by draft to Hale. This draft was cashed by
Hale and its proceeds held by him until after the death of
Mr. Altschuler. This amount he then tendered to the
defendant in error, who refused to receive it. Whether
or not there was a waiver of the condition with reference
to the health certificate was submitted to the jury upon
conflicting evidence as a question of fact, and we cannot
interfere with its conclusion. We must therefore accept
the policy as one binding upon the plaintiff in error. -

It is urged that the acceptance of the second premium
of $53.95 was brought about by the fraud of Mrs. Altschu-
ler in leading plaintiff in error to believe her husband
was not ill when, in fact, he was at the point of death.
If the policy had been issued before the time this alleged
misrepresentation took place we cannot understand why
this policy should be invalidated by the fact that Mr.
Altschuler, since the issue of the policy, had sickened
and was about to die. If there was any such misrepre-
sentation and fraud as, under proper conditions, might
be available, it cannot be considered on this branch of
this case, for neither fraud nor misrepresentation was
pleaded with reference to the acceptance of this pay-
ment.

Plaintiff insists that the district court erroneously
held that proper service of summons had been made
upon the insurance company. The return of the sheriff
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showed service upon O. H. P. Hale as its agent in Adams
county. Insupport of the objections to the service made
by a special appearance for that purpose alone there
seems to have been filed certain affidavits, but they are
not to be found in the record; hence the ruling of the
distriet court must be sustained.

 Before the trial began there was an application for a
continuance on account of the alleged absence of ma-
terial witnesses. This application is recited to have
been founded upon an affidavit made by Mr. IFFerris, one
of the attorneys for plaintiff in error. There is no such
affidavit in the record. The motion itself fails to dis-
close the names of the absent witnesses and what would
be the testimony of each. It is obvious that we cannot
say in view of these omissions that the district court
erred in denying a continuance. At a later date, but
while the trial was in progress, there was another appli-
cation, which was oral, and in this the request was but
for a short time to permit of a search in the restaurants
and hotels of Hastings for O. H. P. Hale and P. M.
IFFeeney. It was not disclosed by the record that these
parties were to be used as witnesses, much less was there
a suggestion with reference to the nature of the testi-
mony they would give. The court did not err in denying
this request.

We have carefully considered the instructions in the
light of the printed briefs for plaintiff in error and have
discovered no just ground for complaint. The judgment
of the district court is

AFFIRMED.

JOSEPH AINSWORTH, EXECUTOR, APPELLEE, V. JOSEPIL
H. TAYLOR, APPELLANT.

Fruep JaNvuary 19,1898, No. 9399.

1. Appzal in Equity: RrriNves ox EvVIDENCE: REVIEW. An appzal of
an equitable action to the supreme court pursuant to the pro-
vizions of sect’on 675, Code of Civil Procedure, does not present
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for review the correctness of a ruling of the district court exclud-
ing proffered evidence; such ruling must be presented as pre-
scribed by section 584 et seq.

2. Executors: Acrions: EvipENCE. Evidence held sufficient to sustain
the“judgment of the district court.

APPEAL from the district court of Douglas county
Heard below before KEYSOR, J. Affirmed.

C. A. Baldwin, for appellant.
G. W. Shields, contra.

Ryan, C.

There has already been a description of the issues in-
volved in this case upon a former consideration thereof
on a petition in ervor. (Taylor v. Ainsworth, 49 Neb. 696.)
There has now been another trial of these issues in the
district court of Douglas county which resulted in a
similar judgment to that already reversed, and the de-
fendant again seeks a reversal; this time, however, by
appeal. We have carefully examined the evidence ad-
duced and feel satisfied that there was sufficient to sus-
tain the judgment entered by the district court, and
there might be an affirmance but for the fact that there
are complaints in the brief of appellant as to the rulings
of the district court whereby were excluded various mat-
ters of evidence. One of these will serve to illustrate
our views with regard to all, and we shall therefore con-
sider but one of the rulings which appellant in argument
insists was erroneous. '

The action was by an executor to recover money in her
lifetime entrusted by his testatrix to the defendant.
There was no attempt to deny the receipt of the money,
but Taylor, the defendant, pleaded that he should not
be required to pay it to the executor because of an ar-
rangement between himself and said testatrix, the na-
ture of which is sufficiently indicated by a portion of the
bill of exceptions, to which we shall refer in this connec-
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tion. J. L. Shivers, a witness in no way disqualified,
was under examination and had testified that he was
acquainted with the testatrix and had talked with her
concerning the transaction pleaded in the answer in this
action. The bill of exceptions describes the further ex-
amination of this witness in this language:

. “Q. Now state, if you please, what that conversation
was.

“Mr. Shields: Now I object to that, as incompetent,
irrelevant, and immaterial, and as calling for testimony
tending to vary the terms of a written agreement be-
tween the deceased and the defendant, and for the fur-
ther reason that it appears from the question that the
contract, if any was made, was in the nature of a will
disposing of property after the death of the decedent
and, not being in writing witnessed by two witnesses in
the form of a will, is void.”

“Counsel for the defendant thereupon offered to show
by the testimony sought to be elicited by the question
objected to that the testatrix had told witness that the
money had been by her entrusted to Taylor upon an
agreement between them that Taylor would pay testa-
trix $80 each year as interest and such portions of the
principal as she would require, and, that when she died,
whatever balance had not meantime been paid to her
was to become the property of Taylor. The objection
was sustained and the proposed evidence was excluded.
We are asked to consider the alleged error in this ruling
of the court, notwithstanding the fact that there has
been filed neither a motion for a new trial in the district
court, nor a petition in error in this court. The question
thus presented is, whether or not an erroneous ruling
of the district court, assuming that the ruling was of
that class, can be urged on an equitable appeal as ground
for the reversal of a judgment when such alleged error
has neither been challenged by a motion for a new trial
nor by a petition in error. Section 675 of the Code of
Civil Procedure provides: “In actions in equity either
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party may appeal from the judgment or decree rendered,
or final order made by the district court, to the supreme
court of the state; the party appealing shall within six
months after the date of the rendition of the judgment
or decree, or the making of the final order, procure froni
the clerk of the district court and file in the office of the
clerk of the supreme court a certified transcript of the
proceedings had in the cause in the district court, con-
taining the pleadings, the judgment or decree rendered
or final order made therein, and all the depositions, tes-
timony and proofs offered in evidence on the hearing
of the cause, and have said cause properly docketed in
the supreme court; and on failure thereof the judgment
or decree rendered or final order wmade in the district
court shall stand and be proceeded in as if no appeal
had been taken.” In'this section there is no requircmen:
that errors shall be assigned. If a party elects to appea’
from a judgment in an equitable action, his electior
seems to imply that he is content to retry the cause i1
the supreme court upon the evidence actually considered
by the district court. Section 582 of the Code of Civit
Procedure is as follows: “A judgment rendered, or final
order made, by the district court may be reversed, va-
cated, or modified by the supreme court for errors ap-
pearing on the record.” Section 584 of the same Code,
referring to the provisions of section 582 and others im-
mediately preceding it, contains this language: “The
proceedings to obtain such reversal, vacation, or modifi-
cation, shall be by petition entitled ‘petition in error’
filed in a court having power to make such reversal, va-
cation, or modification, setting forth the errors com-
plained of, and thereupon a summons shall issue,” etc.
These provisions clearly contemplate only the considera-
tion of errors appearing on the record and require that
each alleged error shall be specially set forth in the pe-
tition in error. The strictness with which the require:
ments of specific assignnments has been enforced is ampl:
illustrated in every velume of the reports of the opinions
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of this court. Not only must the errors be pointed out
in the petition in error, but even this is unavailing, if
there has been a failure to file a motion for a new trial
even in equity cases. (See Scroggin v. National Lumber
Co., 41 Neb. 196, and the authorities therein cited.) There
is perceived no reason why all this strictness should be
dispensed with, merely because an unsuccessful litigant
chooses to have his case docketed as an appeal case
rather than as an error proceeding in the supreme court.
Because of the statutory provisions above indicated and
of the reasonableness of the requirement that errors must
be specifically pointed out, we are precluded from con-
sidering the errors argued in the brief of appellant and

the judgment of the district court is
AFFIRMED.

SAMSON BURKHOLDER V. McKINLEY-LANNING LOAN &
TRUST COMPANY ET AL. °

FILED JANUARY 19, 1898. No. 7751.

Review: SUFFICIENCY OF EVIDENCE. In this case but one question is
presented, and that is the sufficiency of the evidence to sustain
the judgment ot the district court. An examination of all the
evidence disclozing that this objection is not well taken, said
judgment is affirmed.

ErrOR from the district court of Kearney county.
Tried below before BEALL, J. Affirmed.

John W. Tipton and Ed L. Adams, for plaintiff in error.
T'ibbets Bros., Morey & Ferris, contra.

Ryay, C.

The McKinley-Lanning Loan & Trust Company
brought this action for the foreclosure of a mortgage
executed to said plaintiff by Samson Burkholder and
his wife to secure payment of ten promissory notes made
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by Samson Burkholder to said company, each of which
said notes was for the sum of $17.50. There was made
defendant A. P. Tillinghast, by whom a cross-petition
was filed asking the foreclosure of a mortgage likewise
made by Samson Burkholder and his wife to said com-
pany to secure payment of a note for $1,400 executed by
Mr. Burkholder to said company, by which company it
had been transferred to Tillinghast. The notes secured
by the two above described mortgages, as well as the
mortgages themselves, bore date September 28, 1892.
The notes for $17.50 fell due in succession at intervals of
six months reckoning from their date. The $1,400 note
was due in five years from its date and the interest
thereon at six per cent per annum was evidenced by ten
semi-annual coupon notes. In the petitions for foreclos-
ure it was averred, and by the answer admitted, that
the first semi-annual payments due the respective holders
of the mortgages sought to be foreclosed had not been
paid when foreclosure proceedings were instituted. In
each of the mortgages there was a provision that a fail-
ure to make any semi-annual payment thereby secured,
for a period of ten days after the same fell due, rendered
the whole amount secured due and subject to collection.
The contention of plaintiff in error was that the loan was
really made at the rate of eight and one-half per cent
per annum; that for two and one-half per cent per an-
num distinct coupons were made, and that, if the fore-
closure was permitted for the amount of the ten notes of
$17.50 each at the end o.f the first year of the term of
the loan, the amount would include interest at a higher
rate than ten per cent per annum, and that the loan un-
der such circumstances was usurious. The claim of the
holders of the mortgage was that the notes for $17.50
each simply represented the commission which Mr. Burk-
holder had agreed to pay for obtaining the loan at the
rate of six per cent per annum, and that these notes were
not for any portion of interest. On conflicting evidence
{he district court adopted the contention of plaintiff, and
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this conclusion having support in the evidence cannot be
disturbed. The petition in error presents no other ques-
tion and the judgment of the district court is

AFFIRMED.

JOHN THOMPSON, APPELLANT, V. JAMES THOMPSON,
APPELLEE.

FiLeEp JANUARY 19,1898. No. 9482,

1. Quieting Title: REVivoRrR oF AcTiON: RENTS. In an equitable action
by a devisee to quiet title and obtain possession of real property
it was sought to recover the rental value of the land which had
accrued previous to the revivor of the action in the name of such
devisee. Whether or not the devisee under any circumstances
would be entitled to such recovery of rent is not determined, be-
cause neither put in issue by the pleadings nor argued by counsel.

2. Improvements: QUIETING TITLE: RENTS. An action of the nature
above indicated was pending several years before the death of a
testator who was the original plaintiff. The devisee, in whose
name the action was revived upon the death of the testator, on
his petition recovered for rent until the time of the filing of said
petition as though the defendant had during his entire possession
been the temant of the devisee. Supported by sufficient evidence
in the same case thcre were findings that the possession of the
defendant had been taken and held in good faith and that lasting
and valuable improvements had bzen made during such possession
by such defendant under circumstances which justified him in
making them. Held, That the district court properly charged the
land finally adjudged.to belong to plaintiff with the fair value of
such improvements even though some of said improvements were
made after the commencement of the suit by the testator.

L ]

APPEAL from the district court of Lancaster county.
Heard below before HoLMus, J.  Affirmed.

Sawyer, Snell & Frost, for John Thompson.

References: Thompson v. Thompson, 30 Neb. 492, 49 Neb.
157; Goble v. O’Connor; 43 Neb. 59; Carter v. Brown, 35
Neb. 675; Jackson v. Loomis, 4 Cow. [N Y.] 168; Fletcher
v. Brown, 35 Neb. 660.
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Sanerel J. Tuttle, contra.

Refervences: Gallugher v. Mars, 50 Cal. 23; Fairchild v.
Rusdall, 9 Wis. 350; Callanan v. Judd, 23 Wis. 343; Gould
v. Lynde, 114 Mass. 366; Osborn v. Osborn, 29 N. J. Eq.
385; Russ v. Mebius, 16 Cal. 350; Cowrvoirsicr v. Bouvier,
3 Neb. 52; Hansen v. Berthelsen, 19 Neb. 433; O’Biien v.
Gaslin, 20 Neb. 347; Kelley v. Palmer, 42 Neb. 423; Dailey
v. Winsler, 31 Neb. 340; City of Ilastings v. Foxworthy, 45
Neb. 676; Merriam v. Goodlett, 36 Neb. 384; Skinner v.
Skinner, 38 Neb. 756.

- Ryan, C.

The history of this case serves to illustrate the bitter-
ness which is ordinarily the characteristic of a family
quarrel. On September 20, 1887, John Thompson, senior,
began this litigation by filing his petition in the district
court of Lancaster county. On a trial of the issues
joined thereon in that court he was unsuccessful and,
on an appeal to this court, the judgment against him
was reversed. (Thompson v. Thompson, 30 Neb. 489.) A
lifetime of eighty years’ duration was not long enough
to enable plaintiff to see this litigation closed, for dur-
ing its pendency this court has been required to affirm
the probate of the will of this octogenarian. (Thompson
v. Thompson, 49 Neb. 157.) On November 21, 1896, this
action was revived in the name of John Thompson, junior,
a son of the elder Thompson above referred to, and, by
his will, the sole devisee of the land in controversy. Af-
ter this revivor there was filed a new petition, which we
shall now describe, premising, however, that while we
might have doubts of the right of the devisee as such
to the entire relief prayed by him, we do not deem it
advisable to consider this question, which has neither
been put in issue by the pleadings mnor argued by
counsel.

The averments of the petition necessary to be con-
sidered were, in effect, that John Thompson, senior, on



492 NEBRASKA REPORTS. [VoL. 53

Thompson v. Thompson.

April 14, 1881, obtained from the Burlington & Missouri
River Railroad Company an executory contract, by the
terms of which he was entitled to receive a deed of con-
veyance of the land herein in controversy upon making
certain payments; that in April, 1887, for the sole pur-
pose of obtaining a loan to make the last of said pay-
ments, the said holder of said executory contract as-
signed the same to the defendant James Thompson; that
the said James Thompson had refused to reconvey said
land to John Thompson, senior, during his lifetime, or
to John Thompson, junior, as devisee of John Thomp-
son, senior, though often requested so to do. The final
paragraph and prayer of this petition were as follows:

“13. That the rental value of said land during the time
that the defendant has been in possession of the same
as aforesaid is $300 a year and the defendant has not
paid or accounted for the same to this plaintiff or the
said John Thompson, senior, in his lifetime, and there is
now due and owing from the defendant to the plaintiff,
as rent for the use and occupation of said land, the sun
of $2,400. Wherefore plaintiff prays that the defendant
may be decreed to have no ¢laim, title, estate, or interest
whatsoever in or to said land, and that the title of the
plaintiff to said land may be adjudged to be made valid
as against any and all claims of said defendant; that the
defendant be forever enjoined and barred from asserting
any claim whatsoever in and to said land adverse to
the plaintiff, and that plaintiff’s title to said land may be
confirmed and quieted and the sheriff directed to put him
in possession thereof; also that plaintiff may have and
recover a personal judgment against the defendant for
the sum of $2,400 and for such other, further, and dif-
ferent relief as may be just and equitable, including costs
of suit.”

By an answer and reply such issues were joined as
rendered pertinent this finding of the district court:

“6. That at or about the time of the procurement of
the said loan, John Thompson, senior, in accordance witl
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his plans and promises in that behalf made, and as he
then particularly desired, without any undue influence,
unfair practices, or fraud on the part of any one, and
more particularly of the defendant James Thompson,
made and executed his last will and testament wherein
he bequeathed to the defendant all of his property, both
real and personal,—his real property consisting only of
the land now in controversy herein,—and delivered the
same to the keeping of the said son James, the defend-
ant; thatthe defendant James Thompson, believing that
he was to be the owner of the land upon the death of his
father, and at his father’s request, in good faith, and
being in the lawful possession of said land, erected a
dwelling house and made other lasting and valuable im-
provements thereon, the value thereof being as herein-
after found, paying the interest on the mortgage loan
and the taxes on said land and has continued so to do
up to the present time.”

The items found were for bredking the land, $160;
dwelling house, stable, and other buildings, £902.30;
labor in making improvements, $400; other improve-
ments, $231.71. The total value of these improvements
made by James was $1,694. In addition to the above
sum of $1,694 for improvements the district court cred-
ited James Thompson with the interest on the mortgage
loan, which he had paid, $§900, and taxes on the real prop-
erty in dispute, $217.66. The grand total of the allow-
ances in favor of James was, therefore, $2,811.66, and
against this there was charged for remt the sum of
$1,800. Yor the difference, $1,011.66, James was decreed
entitled to a lien against the real property in controversy.
The evidence satisfies us that the figures above set out
were substantially just and will, therefore, be so ac-
cepted. It is urged, however, that James should be dis-
allowed payment for improvements made on the land
after suit had been brought to set aside his title. In
this case, as shown by the above quoted finding, there are
special features which render inequitable the gule in-
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voked. James was rightfully in possession when he
made the improvements and they were made at the re-
quest of his father. The evidence shows that this re-
quest was made because the father of James contem-
plated making his home for the remainder of his life
with James in the house erected at the instance of the
father. The court found that the other improvements
were made under the same circumstances, and that all
these were made upon the faith of an existing will en-
trusted to the keeping of James, in which will James was
named as sole devisee. A subsequently executed will
substituted John Thompson, junior, as sole devisee, but
this, while it was finally probated as the controlling will
of the father, did not alter the fact that James, in reli-
ance on the provisions of the will first executed and the
request of his father in connection with the making
thereof, acted in good faith in improving the raw prairie
land as he did. AS1de from this consideration there is
another of great wemht and that is, that in the petition
of plaintiff it was sought to hold James liable for the
rent of the property up to that time just as though he
had been a tenant of plaintiff. In making proofs of this
rental value of the land the witnesses for plaintiff in-
creased their estimates, year by year, as they themselves
stated, because of the increased improvements which,
meantime, had been made. TUnder all these circum-
stances we are of the opinion that the district court was
merely requiring equity to be done in charging the land,
of which John was decreed the owner, with the value of
these improvements, even though some of them were
made after the commencement of this action.

On behalf of James Thompson, on his appeal, we are
urged to reconsider some of the views expressed by this
court determining the former appeal, but this we do not
think the facts justify. It may be possible that some
conclusions differing from those of the district court
might perhaps have been reached by us had we originally
passed upon the evidence, but this question we need not
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determine, for there was sufficient to justify the result
actually attained, and the judgment of the district court

is therefore
. AFFIRMED.

VESTA HAGENSICK, APPELLEE, V. TOBIAS CASTOR ET AL,
APPELLANTS.

C
FILED JANUARY 19, 1898. No. 7750.

1. Estoppel by Deed: QuircLaiM. The general rule is that an ordi-
nary quitclaim deed vests only in the grantee such title or estate
as the grantor was at-the time of the execution and. delivery of
the deed pos:zeszed of; and if a grantor in such a deed subse-
quently acquires the title to the real estate thereby conveyed, that
title does not inure to the grantee in the quitclaim deed.

. ReEciTAL or EstaTE CONVEYED. Whatever be the form or
nature of the conveyance of real property, if the grantor therein
sets forth on the face of such instrument by way of recital or
averment, either in express terms or by necessary implication,
that he is seized or possessed of a particular estate in the prem-
ises conveyed, then such grantor and all persons claiming under
him are ever afterward estopped from denying that he was so
seized and possessed at the time he made such conveyance.

Such an estoppel operates upon the estate and binds A
an after-acquired title as between parties and privies. Van Rens-
seluer v. Kearney, 52 U. 8. 297, followed.

: DEscripTIO PERsoN&. In 1887 George H. Ohler was absent
from home and had been for several years, and his children, be-
lieving him dead, partitioned among themselves his real estate.
They effected this by quitclaim deeds from one to another, each
deed reciting that the grantor ‘‘being one of the three heirs of
George H. Ohler.” In 1891 Ohler died owning this real estate and
it descended to his heirs, the three children who had already par-
titioned it. Held, (1) That the recital in the quitclaim deeds, “be-
ing one of the three keirs of George H. Ohler,” was not a mere
descriptio persone of the granter, but an assertion by such grantor
that he was then an heir at law of Ohler; (2) that the grantors
in said quitclaim deeds had by such recital estopped themselves
and those claiming under them from asserting that they were not
heirs of George H. Ohler in 1887, and estopped from asserting the
title to the land which they acquired by his death in 1891, against
the grantees in said quitclaim deeds and those claiming under
them,

4.




496 NEBRASKA REPORTS. [VOr. 33

Hagensick v. Castor.

APPEAL from the district court of Saline county
Heard below before HASTINGS, J. -Affirmed.

The opinion contains a statement of the case.

Griggs, Rinaker & Bibb, for appellants:

The quitclaim deeds do not work an estoppel because
they cgntained no covenants, and conveyed only the in-
terest of grantors in the premises. (Lavender v. Holmes,
23 Neb. 345; Holbrook v. Debo, 99 111. 372; White v. Bro-
caw, 14 O. St. 339; Gibson v. Chouteau, 39 Mo. 536; Gates
v. Hunter, 13 Mo. 365; 7 Am. & Dnrr. Ency. Law 10, 11;
Hanrick v. Patrick, 119 U. 8. 156.)

The quitclaim deeds work no estoppel, because the
word “heirs,” as used therein, evidently means children.
(Heard v. Horton, 1 Den. [N. Y.] 165; Conger v. Lowe, 124
Ind. 368; Levengood v. Hoople, 124 Ind. 29.)

The truth that grantors were not heirs at the time they
made their quitclaim deeds appears in the record with-
out objection and by solemn admission and stipulation of
all parties. There is therefore no estoppel by virtue of
the deeds. (Bigelow, Estoppel [3d ed.] 298; 7 Am. &
Eng. Ency. Law 5; Pelletreaw v. Jackson, 11 Wend. [N.
Y.] 110.)

J. H. Grimm and Hastings & Mc@intie, also for appel-
lants.

Halleck F. Rose and Webster, Rose & Fisherdick, for ap-
pellee:

‘When a deed sets forth on its face by way of recital or
averment that the grantor is seized or possessed of a par-
ticular estate, or where the seizure or possession of a par-
ticular estate is affirmed in the deed, either in express
terms or by necessary implication, the grantor and all
persons in privity with him shall be estopped from ever
afterwards denying that he was so seized of such estate
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at time of conveyance. The estoppel works upon the es-
tate and binds an after-acquired title between parties
privies. (Rawle, Covenants for Title [5th ed.] sec. 245;
Bigelow, Estoppel [5th ed.] 396; 2 Herman, Estoppel,
secs. 640, 647; Van Rensselaer v. Kearney, 11 How. [U. 8.]
325; Bush v. Cooper, 18 How. [U. 8.] 83; F'rench v. Spencer,
21 How. [U. 8.] 240; Clark ». Baker, 14 Cal. 629; Root v.
Crock, T Pa. St. 378; Bachelder v. Louely, 69 Me. 38; Wagru-
der v. Fsmay, 35 0. St. 231; Lindsay v. Freeman, 83 Tex. 264;
Hannon v. Christopher, 34 N. J. Tiq. 459; Goodtitle v. Bailey,
Cowp. [Eng.] 597; Nizon v. Carco, 28 Miss. 414.)

The tenants derive title from a common ancestor, and
having gone into a partition of the property on certain
terms, by mutually releasing and conveying to each other
certain allotments in severalty, the law annexes a war-
ranty of title, from the fact that the transaction was a
partition of a common estate, and as between the parties
and privies this implied warranty is a complete estoppel
against each of the other heirs to claim any estate in the
portion set off in severalty to plaintiff. (Bigelow, Estop-
pel [3d ed.] 346; 1 Washburn, Real Property 431, 432;
Tewksbury v. Provizzo, 12 Cal. 21; Morris v. Harris, 9 Gill
[Md.] 26; Patterson v. Lanning, 10 Watts [Pa.] 135; Vena-
ble v. Beauchamp, 8 Dana [Ky.] 321; Feather v. Strohoccker,
3P.&W. [Pa.] 505)

Where lands are conveyed by deed, which ordinarily
operates only to transfer vested interests, such as a quit-
claim, or deed of bargain and sale, but it distinctly ap-
pears on the face of the deed that it was intended to trans-
fer any future or expectant interest which the grantor
might acquire, equity will treat the deed as an executory
agreement to convey, and compel the grantor to convey
the subsequently-acquired interest. (2 Story, Equity
Jurisprudence [13th ed.] sec. 1040b; Hannon v. Clristopher,
34 N. J. Eq. 467; McWilliams v. Nisly, 2 8. & R. [Pa.] 509;
Powers’ Appeal, 63 Pa. St. 443.)

36
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Raacax, (N

In 1875 George II. Ohler resided in Saline county, Ne-
braska, and was seized in fee-simple of a tract of land
therein containing 280 acres. At this date Ohler left
home and never returned, although he seems to have been
heard from by members of the family from time to time.
In June, 1887, his three children, Vesta Hagensick née
Ohler, James Ohler, and Electa Wheeler née Ohler, parti-
tioned among themselves the father’s real estate. This
partitidn was effected by quitelaim deeds executed by the
children, one to the other, each of the deeds reciting that
the grantor therein “being one of the three heirs of
George H. Ohler.” Each child took possession of that
part of the real estate allotted to him under the partition.
In 18391 the ancestor died, and soon after that two of his
heirs, James Ohler and Electa Wheeler, conveyed to
Tobias Castor by warranty deed all the real estate which
the decedent owned in his lifetime, except eighty acres
thereof. The Castor conveyance by its terms included
the part of the decedent’s estate allotted to Vesta Hagen-
sick in the partition thereof made by the decedent’s chil-
dren in 1887. On the 8th of July, 1892, Castor deeded to
one Rosamond B. Westervelt the lands conveyed to him
by the two children, and on the same day Westervelt, by
another conveyance, became invested with the title to the
eighty-acre tract above mentioned which had been al-
lotted to Electa Wheeler in the partition made of the
father’s real estate by his children in 1887. In the dis-
trict court of Saline county Vesta Hagensick brought this
action against Castor and others to have quieted and con-
firmed in her the title to the real estate allotted to her by
the partition made thereof by Ohler’s children in 1887.
She had a decree as prayed and Castor and others have
appealed.

1. The district court found, and the evidence sustains
the finding, that the quitclaim deeds made by the children
of George H. Ohler to one another in June, 1887, of his
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real estate were made and accepted by said children with
the purpose and intent of effecting among themselves a
voluntary partition and division of the lands of their
father, they then believing him to be dead, and believing
that they were then seized of said lands as his heirs at
law; that each of said children entered into the possession
of the portion of the lands allotted to him by the parti-
tion made thereof and held and occupied such lands in
severalty to the commencement of this suit; that in each
of said quitclaim deeds made by said children the grantor
therein recited that he or she was one of the three heirs
of George H. Ohler; that by such vecital such grantor in-
tended to define the estate conveyed to be an estate of
inheritance vested in him as an heir at law of George H.
Ohler. As a conclusion of law the court found that the
said parties who had executed said quitclaim deeds, and
all persons claiming through or under them, were, by rea-
son of the recital in said deeds that the grantors therein
were heirs of George H. Oller, estopped to dispute that
assertion, and consequently were estopped from claiming
the title to such real estate, which had descended to said
parties, as heirs of George H. Ohler on his death in 1891.

Was this conclusion of the district court correct? We
think it was. The general doctrine undoubtedly is that
an ordinary quitelaim deed vests only in the grantee
such title or estate as the grantor was, at the time of the
execution and delivery of the deed, possessed of; and that
if a grantor in such deed subsequently acquires the title
10 the real estate thereby conveyed, that title does not
inure to the grantee in the quitclaim deed. (Compiled
Statutes, ch. 73, sec. 51, and cases hereinafter cited.)
The conveyance made to Vesta Hagensick by her brother
and sister in June, 1887, of the real estate in countroversy
was a quitclaim deed; the grantors in that deed had no
title to the real estate which it attemnpted to convey and,
therefore, Vesta Hagensick acquired no title by that
deed. In 1887 George H. Ohler was still alive, and his
two children who conveyed a part of his real estate to



500 NEBRASKA REPORTS. [VoL. 53

Hagensick v. Castor.

Vesta Hagensick were not then his heirs, and as such had
po title to the real estate they attempted to convey; but
the two children who made this conveyance to Vesta
Hagensick subsequently thercto by the death of their
father in 1891 became invested as his heirs with the title
to two-thirds of all the real estate of which George H.
Olhler died seized. In other words, the two children who
executed the quitclaim deed to Vesta Hagensick subse-
quently acquired title to that real estate, and this title
so subsequently acquired would not inure to the benefit
of or vest in Vesta Hagensick, if the conveyance made to
her by her brother and sister, and the contract on which
such conveyance was predicated, was, and was intended
by the parties thereto to be, nothing more than a quit-
claim of any interest which the grantors therein pos-
sessed or were supposed to possess to the real estate
conveyed. But the district court has found, and the evi-
dence sustains it, that the conveyance made to Vesta
Hagensick by ber brother and sister was intended by the
parties thereto to vest in her the title which the grantors
in those decds had to the land as heirs of their ancestor,
they then believing him to be dead; and the conveyance
made to Vesta Hagensick by her brother and sister is not
only a quitclaim deed, but it contains the solemn recital
or statement that the grantors in those deeds were then
and there heirs of George II. Ohler. This statement is
not, as counsel for appellants seem to argue, a mere
descriptio persone of the grantors. The statement is writ-
ten in the body of the deed following the description of
the real estate conveyed. Nor by any reasonable con-
. struction can the statement be construed to mean that
the grantor was one of the children of George H. Ohler;
but it is a recital, a statement, an asseveration, and repre-
sentation of the grantor that he was then and there an
heir at law of George H. Ohler; and this conveyance was
accepted and acted upon in the belief that the statement
made was true. -
The question then is, can these grantors or those claim-
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ing under them now be heard to assert the fact that they
were not then heirs of Ohler as against the representa-
tion made by them in their deed? We think the most
respectable authorities in the country answer this ques-
tion in the negative. A case which so answers the ques-
tion under consideration, and in which it was most
thoroughly considered, is Van Rensselacr v. Kearney, 52
U.8.297. The court said: “On the part of the complain-
ant it is insisted that the conveyance is a deed of bargain
and sale, and quitclaim, without any covenants of title
of warranty, and therefore could operate {o pass only the
estate for life of which the grantor was then seized; that
it contains no appropriate words, when taken together,
by force of which the subsequently acquired title inured
to the benefit of the grantee, or those claiming under him,
or that can estop the heirs from denying that he had any
greater estate than the tenancy for life; and that the
deed purports on its face to grant and convey simply the
right, title, and interest which the grantor possessed in
the premises at the time, and nothing more. * * *
The general principle is admitted, that a grantor, con-
veying by deed of bargain and sale, by way of release or
quitclaim of all his right and title to a tract of land, if
made in good faith, and without any fraudulent repre-
sentations, is not responsible for the goodness of the title
beyond the covenants in his deed. * * #* A deed of
this character purports to convey, and is understood to
convey, nothing more than the interest or estate of whiclh
the grantor is seized or possessed at the time, and does
not operate to pass or bind an interest not then in exist-
ence. The bargain between the parties proceeds upon
this view, and the consideration is regulated in con-
formity with it. If otherwise, and the vendee has con-
tracted for a particular estate, or for an estate in fee, he
must take the precaution to secure himself by the proper
covenants of title. But this principle is applicable to a
(leed of bargain and sale by release or quitclaim, in the
strict and proper sense of that species of conveyance;
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and, therefore, if the deed bears on its face evidence that
the grantors intended to convey, and the grantee ex-
pected to beconme invested with, an estate of a particular
description or quality, and that the bargain had pro-
ceeded upon that footing between the parties, then, al-
though it may not contain any covenants of title in the
technical sense of the term, still the legal operation and
effect of the instrument will be as binding upoun the
grantor and those claiming under him, in respect to the
cstate thus described, as if a formal covenant to that
effect had been inserted; at least, so far as to estop them
from ever afterwards denying that he was seized of the
particular estate at the time of the conveyance.” The
court, after citing and reviewing the authorities, proceeds
as follows: “The principle deducible from these authori-
ties seems to be that, whatever may be the form or nature
of thie convevance used to pass real property, if the
grantor sets forth on the face of the instrument by way
of recital or averment, that he is seized or possessed of a
particular estate in the premises and which estate the
deed purports to convey; or what is the same thing, if
the seizin or possession of a particular estate is affirmed
in the deed, either in express terms or by necessary im-
plication, the grantor and all persons in privity with him
zhall be estopped from ever afterwards denying that he
was so seized and possessed at the time he made the
conveyance. The estoppel works upon the estate, and
Linds an after-acquired title as between parties and
privies. The reason is that the estate thus affirmed to
e in the party at the time of the conveyance must neces-
sarily have influenced the grantee in making the pur-
chase; and lience the grantor and those in privity with
him, in good faith and fair dealing, should be forever
thereafter precluded from gainsaying it. The doctrine
is founded, when properly applied, upon the highest prin-
ciples of morality, and recommends itself to the comnion
sense and justice of every one. And although it debars
the truth in the particular case, and therefore is not un-



































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































