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Western Cornice & Mfg. Works v. Leavenworth.

WESTERN CORNICE & MANUFACTURING WORKS, APPBEL-

LER, V. EDWARD A. LEAVENWORTH ET AL., APPEL-
LANTS.
Firep OctoBER 20, 1897. No. 7438.

1. Review: CoNFLICTING EVIDENCE. A finding or decree on conflicting

evidence will not be disturbed or reversed unless it is clearly
wrong.

2. Mechanics’ Liens: DESCRIPTION OF PROPERTY. The sworn statement

filed of a claim of mechanic’s lien must contain a description of
the land on which the building stands, for which the material was
furnished, or on which the labor was performed, the account for
which is the basis of such claim of lien.

If in the statement filed the property to be affected
is described as a lot in a designated block, and the evidence dis-
closes that the major portion of the material was furnished and
labor performed on a part of the building erected which stands
on a piece or strip of land adjoining said lot, which is not a part
of the lot, the lien cannot be enforced against the lot described
for the material furnished, or work done, not used on the part of
the building which s.ands thereon.

‘Whether the lien might be enforced against the lot
described for material used and labor performed in and on the
part of the building which stands on said lot was not presented in
this case, hence not discussed or adjudicated.

5. Appeal and Error: DistiNcTION. A clear distinction exists in this

state between proceedings by petition in error and an appeal.

JUDGMENT IN APPELLATE CoURT. In an appeal, that the
final adjudication may affirm the decree of the trial court in
some particular or particulars, as to the rights of one appellant,
does not necessitate the affirmance of the decree as an entirety
and against all appellants.

APPEAL from the district court of Douglas county.

Heard below before FERGUSON, J. Affirmed in part and
reversed in part.

H. H. Baldrige and Barilett, Baldrige & De Bord, for ap-

pellants.

T. J. Mahoney, James W. Carr, and Mahoney, M inahan &

Smyth, contra.
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HArRISON, J.

It appears herein that one E. A. Leavenworth, of appel-
lants, began, during the year 1891, the erection of a hotel
building in the city of Omaha (the building has since been
named and is known as the “Madison Hotel”), and dur-
ing the course of its construction entered into contracts
with various firms and persons to furnish material and
perform labor therefor and thereon. Leavenworth failed
to pay the accounts for labor and material as they ma-
tured, and claims of liens therefor were prepared and
filed. Of these claims was one in favor of Christian
Specht, which was assigned to the Western Cornice Man-
ufacturing Works, and this suit was originally instituted
in its behalf. The claim was afterward transferred to
John McVoy & Co., and it became a party to the suit
by intervention and filed a petition in which were set
forth its claim and demand for relief. Answers were
filed for several of the defendants. Issues were joined
and tried, the decree resultant being favorable to the as-
serted rights of the lien-holder, the assignee of the special
claim. The defendants have appealed to this court.

In August or September, E. A. Leavenworth conveyed
the premises on which the hotel was being erected to
Helen E. Hunt, the instrument of conveyance being in
purport a warranty deed. Helen BE. Hunt executed and
delivered to Leavenworth a power of attorney by which
he was authorized to sell and convey the property for her.
On March 3, 1892, Leavenworth, as attorney-in-fact for
Helen E. Hunt, conveyed the property to Charles L.
Gyger, as trustee for a number of parties who had each
filed a mechanic’s lien against the premises. Gyger, after
the commencement of this suit, pursuant to directions
from the parties for whom he was holding in trust, con-
veyed the property to the Madison Hotel Company.

It was pleaded for appellants that the contract under
which the claim of lien, the foreclosure of which was the
object of this action, was not made with Christian Specht,



420 NEBRASKA REPORTS. [VoL. 52

Western Cornice & Mfg. Works v. Lecavenworth.

but with one George Specht; that no contract was en-
tered into with Christian Specht to furnish any material
or perform any labor in, on, or about the building of said
hotel; hence there could exist no account or lien in his
favor. There is a conflict in the evidence on this point,
but after a review of it we are satisfied that there is suf-
ficient to sustain the finding of the trial court that there
was a contract with Christian Specht; and agreeably to
a well settled rule of this court the finding will not be
disturbed. (Steinkraus v. Korth, 44 Neb., 777.)

The claim for the lien prepared and filed was for ma-
terial furnished and labor performed in and upon a build-
ing on “lot eight (8), in block forty-eight (48), city of
Omaha,” and the evidence disclosed that the hotel was
erected partly on said lot eight and in part on the strip of
land contiguous thereto, twenty feet in width and one
hundred and thirty-two feet in length, which had never
been a portion of said block, but had been of the adjoin-
ing street, which had been reduced in width and the strip
to which we have referred sold to the proprietor of the
adjoining lot 8. It was further shown by the evidence
that the major portion of the material furnished and la-
bor performed included in the lien in suit were for and
upon the part of the hotel built on the strip of land, and
not on lot 8. The decree of the trial court established the
lien on lot 8, block 48, for the full amount claimed therein,
and in this was wrong and cannot prevail. Our statute
on the subject of mechanics’ and laborers’ liens provides:
“Any person who shall perform any labor, or furnish
any material or machinery or fixtures for the erection,
reparation, or removal of any house, mill, manufactory,
or building or appurtenance by virtue of a contract or
agreement, expressed or implied, with the owner thereof
or his agents, shall have a lien to secure the payment of
the same upon such house, mill, manufactory, building or
appurtenance, and the lot of land upon which the same
shall stand.” (Compiled Statutes, 1895, sec. 1, art. 1, ch.
54.) There are further provisions in succeeding sections
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of the same chapter in regard to filing in a designated
office a sworn statement of the claim of lien. It has been
held by this court in regard to these provisions: “One
who claims the benefits of the mechanic’s lien law must
show a substantial compliance with each essential re-
quirement thereof, one of which is that the sworn state-
ment to be filed shall contain a description of the land
upon which the labor was done or material was furnished,
for the purpose contemplated by such law. A description
of property in such statement which is entirely inap-
plicable to the land actually benefited cannot be made
effective to any extent for the purpose of subjecting the
land actually built upon to the operation of the lien
claimed. (Holmes v. Hutchins, 38 Neb., 601, followed.)”
“This rule holds good as well in favor of one who was the
owner of the land at the time the improvements were
erected as in favor of a subsequent purchaser.” (Bell v.
Bosche, 41 Neb., 853. See, also, Holmes v. Hutchins, 38
Neb., 601.) It is clear that under the terms of the section
of the statute quoted above, lot 8 block 48, cannot be
sold for labor done and material supplied on and for a
building on the strip of land adjacent to it. The lien is
confined to the building and the lot of land upon which it
stands.

The statement of lien was defective, in that it wholly
failed to describe the property on which stood the portion
of the building on which had been incurred the greater
portion of the expenses of which the account was the
basis of the lien in suit. The question is not presented of
the right to enforce the lien on lot §, block 48, for so much
of the account as may have been for material used and
labor done on the part of the building which stands
thereon. The trial court was not asked to consider it;
neither is this court. Of the evidence introduced there
was none from which a computation of the sum which
might be adjudged chargeable against lot 8, considered
separately from the adjacent strip of land, can be made;
hence the statement of lien, when considered in connec-



422 NEBRASKA REPORTS. [VoL. 52

Western Cornice & Mfg. Works v. Leavenworth.

tion with the evidence, must be pronounced so imperfect
in its description of the premises against which it might
have been made potential as to be unenforceable in this
action.

An examination of the record discloses that the judg-
ment against E. A. Leavenworth for the amount due on
the account must be affirmed; and it was urged in the
argument in the brief filed for the appellee that if any of
the judgment or decree is affirmed, then all must be; that,
all parties having appealed, if the decree is correct as to
one appellant it must be affirmed as to all. In support
of this contention our attention is directed to the rule in
error cases that when a motion for a new trial is made
jointly by two or more parties, if it cannot be allowed as
to all it must be overruled as to all. (Dorsey v. McGee, 30
Neb., 657.) Also, “A joint assignment of error in a peti-
tion of error made by two or more persons which is not
good as to all who joined therein will be overruled as to
all.” (Gordon v. Little, 41 Neb., 250.) In the body of the
opinion in Dorsey v. McGee, supra, it was observed in re-
gard to the rule: “The reason for this is that to make a
ruling, judgment, and decision of a trial court overruling
and denying a motion a ground of reversal on error, the
motion must be presented to the court in the very terms
in which it ought to be sustained and allowed. This is
not the case where a motion is made jointly by two par-
ties, one of whom is not entitled to a favorable ruling
thereon, although the other one is entitled to such ruling.”
If this is the reason for the rule, then it does not apply to
an appeal; for in an appeal the appellate court does not
merely review the actions of the trial court, but re-
examines the questions presented,—in effect affords a
retrial of them. It has been said of an appeal: “The term
‘appeal’ is, in the several states, used in very different
senz.s, and has to a great extent, in statutes and deci-
sions, lost its distinctive meaning, having become the
generic term for all forms of rehearing, or else nearly or
quite synonymous with ‘error’ or ‘new trial’” (2 Am. &
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Eng. Ency. of Law [2d ed.), 425-6, note; Swenson v. Girard
Fire & Marine Ins. Co., 4 Colo., 478); but, on the other
hand, “An appeal is a process of civil law origin, and re-
moves a cause entirely, subjecting the fact, as well as
the law, to a review and retrial.”? (Wiscart v. D’Auchy,
3 Dallas [U. 8.], 327*)) “Itis in fact granting a new
trial, upon the same issue, in a higher court.”” (Raicson
v. Adams, 17 Johns. [N. Y.], 131; Winfield, Adjudged
Words and Phrases, p. 38)

There is a clear distinction made in the Code of Civil
Procedure of this state between proceedings by petition
in error and appeal. See the Code of Civil Procedure,
ander titles “Error in Civil Cases,” and “Appeals from
the District to the Supreme Court;” and the distinction
has been recognized by this court in its opinions. (See
McHugh v. Smiley, 17 Neb., 626; Polk v. Covell, 43 Neb.,
884.) In an appeal in this state the hearing in the appel-
late court may be said to be a trial de novo,—a retrial of
the same issues on the same record, subject, however, to
the rule in regard to questions of fact that the supreme
court, though trying a case de novo on appeal, will not dis-
turb the finding of a district court based on conflicting
evidence unless such finding is clearly wrong (Gadsden v.
Phelps, 37 Neb., 590; Swartz v. Duncan, 38 Neb., 782; Stein-
lraus v. Korth, 44 Neb., 717; Johnson v. 2l cLennan, 43 Neb.,
684), which is but saying that in the examination of an
appeal in the supreme court the findings of the trial court
on questions of fact will be accorded great weight,—will
be conclusive, unless there is a preponderance of the evi-
dence against them and they are palpably erroneous.

We can discover no valid reasons why all parties con- -
cerned may not appeal and remove a cause to the higher
court for a retrial of the issues and such judgment be en-
tered as the appellate court may determine should be ren-
dered, although the jud gnient in the appellate court may
not in some particulars, as in the present case, affect all
parties to the appeal in the same manner oOr to the same
extent.
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The decree of the district court, in that it accorded a
judgment against E. A, Leavenworth on the account in
suit and for costs is affirmed. In all other respects it iy
reversed, and, as to the appellants other than I, A. Leayv-
enworth, the cause is dismissed, all costs as to such par-
ties to be taxed to the appellee.

JUDGMENT ACCORDINGLY.

ANHEUSER-BUSCH BREWING ASSOCTIATION, APPELLEE,
V. BENNETT HIER ET AL., APPELLANTS.

F1LED OcCTOBER 20, 1897. No. 7458.
1. Money in Court: CREDITORS’ BILL, An action in equity will not lie

to subject to the payment of the claims of a creditor money held
by the clerk of the court in his official capacity.

. The second subdivision of the syllabus in Weaver v.
Cressman, 21 Neb., 675, disapproved.

APPEAL from the district court of Saline county.
Heard below before HasTINGS, J. Reversed and dismissed.

The opinion contains a statement of the case,

I. I. Foss and W. R. Matson, for appellants:

The money in the hands of the clerk of the district
court being in custodia legis, cannot, in equity, be subjected
to payment of plaintiff’s claim. There was an adequate
remedy at law. (Twck v. Manning, 22 N. E. Rep. [Mass.],
1001; Dubois v. Dubois, 6 Cow. [N. Y.], 496; Hanna v. Br f
5 La. Ann,, 651; Murrell v. Johnson, 3 Hill [S. Car.], 12;
Welle v. Connor, 83 N. Y., 231; Lerouz v. Baldus, 13 8. w.
Rep. [Tex.], 1019; Curtis v. Ford, 14 S. W. Rep. [Tex.],
614; Wilbur v. Flannery, 60 Vt., 581; Nolte v. Van Gussy,
15 11l. App., 230; Langdon v, Lockett, 6 Ala., 727; Lord v,



VoL. 52] SEPTEMBER TERM, 1897. 425

Anheuser-Busch Brewing Ass'n v. Licr.

Collins, 79 Me., 227; Clarke v. Shaw, 28 Fed. Rep., 356;
Hill v. La Crosse & M. R. Co., 14 Wis., 291; Dawson v. Hol-
combe, 1 0., 275; Reddick v. Smith, 3 Scam. [IIL], 451;
Chapin v. James, 11 R. L, 86; Van Winkle v. Udall, 1 Hill
[N. Y.}, 559; Birdscye v. Ray, 4 Hill [N. Y.], 158; Van Loan
v. Kline, 10 Johns. [N. Y.}, 129; Hartwell v. Bisscl, 17
Johns. [N. Y.], 128; Dubois v. Harcourt, 20 Wend. [N. Y.],
41; Streling v. Welcome, 20 Wend. [N. Y.], 238; Cumberland
Bank v. Hann, 19 N. J. Law, 166; Winegardner v. Hafer,
15 Pa., 144; Hagan v. Lucas, 10 Pet. [U. 8.], 400; Pierce v.
Scott, 4 Watts & S. [Pa.], 344; Sweetzer v. Claflin, 74 Tex.,
667; Gaither v. Ballew, 4 Jones Law [N. Car.], 488; Adams
v. Newell, 8 Vt., 190; Thompson v. Brown, 17 Pick. [Mass.],
462; Hackley v. Swigert, 41 Am. Dec. [Ky.], 256; Daley v.
Cunningham, 3 La. Ann., 55; Glenn v. Gill, 2 Md., 1; Mec-
Kenzie v. Noble, 13 Rich. [8. Car.], 147; Goodrich v. Church,
20 Vt., 187; Alston v. Clay, 2 Haywood [N. Car.], 360;
Turner v. Fendall, 1 Cranch [U. 8.], 117; Tooke v. Newman,
75 111., 215.)

Abbott & Abbott, contra, cited: Weaver v. Cressman, 21
Neb., 675.

NORVAL, J.

The plaintiff and appellee, the Anheuser-Busch Brew-
ing Association, recovered a judgment in the.county
court of Saline county against Bennett Hier and J. A.
Derse for $891.96. An execution was issued thereon, which
was returned by the sheriff wholly unsatisfied for want of
property of the execution debtors whereon to make a levy.
It is also disclosed that said Hier commenced in the dis-
trict court of Saline county an action by attachment
against the said Derse, which terminated in favor of Hier;
that the attached property was sold, and the proceeds
arising therefrom, amounting to about $900, were paid
into said court and into the hands of the clerk thereof, Al-
bert N. Dodson, one of the defendants herein, who holds
the same in his official capacity. This was an action in
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equity to subject the said amount in Dodson’s hands to the
payment of the judgment in favor of the Anheuser-Busch
Brewing Association against Hier. The defendants have
appealed from the decree rendered against tliem.

If the money in controversy is not in custodia legis, it
is conceded that this action cannot be maintained, since
the remedy by garnishment would be adequate. The
contention of plaintiff is that this money is held by de-
fendant Dodson in his official capacity as clerk of the
district court, and cannot be reached by means of the
process of garnishment, but that relief may be had in this
form of action. It was said in Weaver v. Cressman, 21
Neb., 675, that while ordinarily funds held by the clerk of
the court in his official character are not subject to gar-
nishment, a court of equity, in a proper case, may subject
such funds to the payment of the claim of a creditor. It
is perfectly plain that the statement in the opinion upon
the subject is mere obiter, and unnecessary to a decision
of the case. Relief was denied for the reason, among
others, that no judgment had been recovered in this state,
and the debtor was not made a party defendant to the
proceedings. The rule that personal property in cus-
todia legis is not subject to attachment or garnishment
was adopted for the protection of the officer, and to avoid
collision of authority and conflict of title. And the same
principle forbids the maintaining of an independent equi-
table action to subject money in the hands of the clerk of
the court in his official character. Our Code contains
very liberal provisions relating to intervention. It seems
to us that the proper practice would have been for the
plaintiff to have intervened in the case of Hier against
Derse, and asserted its claims to the fund in controversy .
and obtained an adjudication of the question therein.
This mode of procedure would have afforded ample pro-
tection to the officer, as well as avoided any possible con-
flict of authority or jurisdiction. No case has been cited
by counsel, nor by diligent search have we been able to
find a single one, in which money in the custody of the
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law has been subjected to the claim of a creditor by
means of an action like the one before us. We do not
think it can be maintained on principle. The decree is
reversed and the action dismissed.

REVERSED AND DISMISSED.

CHARLES Kr.OSE V. C. H. BOGUE ET AL,
FIiLED OcToBER 20, 1897. No. T491.

Review: SUFFICIENCY OF EVIDENCE. There ig involved in this case
only a question of fact, and the evidence being sufficient to sup-
port the finding of the trial court, the judgment is affirmed.

ERROR from the district court of Hall county. Tried
below before THOMPSON, J. Affirmed. :

W. A. Prince, for plaintiff in error.
W. H. Thompson, conira.

NoORVAL, J.

A single question is presented for review, which is that
the verdict is unsupported by the evidence. The action
was by Charles Klose to recover the sum of $423.08 as a
balance alleged to be due him on the purchase price of
192,000 bricks at $8.25 per 1,000. There is no con-
troversy over the number of bricks sold and the price per
1,000. It it undisputed that $1,160.92 had been paid
plaintiff prior to the bringing of this suit. The defense
interposed is that the bricks were sold to one S. D. Kelley,
and not to defendants, and that the contract was that
plaintiff was to accept, as part of the consideration, lot
16, in block 11, College Addition to West Lawn, in the city
of Grand Island, at the agreed price of $250; that sub-
sequently defendants, at the request of Kelley, agreed to
pay for the bricks the sum of $1,584, less $250, the price of
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the lot; that tbey have paid $1,160.92, and tendered plain-
tiff a warranty deed to the lot in question, and $173.08,
and kept the tender good by bringing the deed and money
into court and depositing the same with the clerk thereof,
The proofs, while conflicting, are ample to sustain the
defense and the findings of the trial court. It can serve
no useful purpose to set out the testimony of the several
witnesses, or review the same here.

It is argued that the contract, so far as it related to the
acceptance of the lot as a part of the consideration, is
within the statute of frauds and void, since the agreement
was oral and no note or memorandum thereof was re-
duced to writing. A sufficient answer to this contention
is that the evidence tends to show that defendants have
complied with their agreement, the deed for the lot has
been executed and tendered, and plaintiff has fully per-
formed by the delivery of the bricks. The action is not
to enforce the specific performance of a contract claimed
to be void under the statute, but which defendants have
fully executed. The judgment is right and it must be

AFFIRMED.

DwicHT H. HURLBURT V. STATE OF NEBRASKA.
FILED OcToBER 20, 1897. No. 9363.

1. Larceny: VENUE. Where property is stolen in one county of this
state and is taken by the thief into another, he may be prosecuted
and convicted in either county.

2.

: INFORMATION. Where goods are stolen in one county
and carried into another, it is sufficient to lay the offense in the
county of the prosecution without setting out the transaction in
the other county.

3. Indictment and Information. Averments in an information of
matters which are immaterial, and not necessary ingredients of
the offense charged, may be rejected as surplusage.

4. : COUNTS: VERDICT. A general verdict of guilty against a de-

fendant on an indictment consisting of two or more counts which
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charge a single offense, is sufficient without specifying the count
on which the jury find him guilty.

: BLEcTION AS To CoUNTs. Where an information contains
two counts charging one offense, the prosecutor is not obliged to
elect upon which count he will rely for a conviction.

ERROR to the district court for Scott’s Bluff county.
Tried below before GRIMES, J. Affirmed.

R. C. Noleman, for plaintiff in error.

C. J. Smyth, Attorney General, and Ed P. Smith, Deputy
Attorney General, for the state,

NORVAL, J.

Dwight H. Hurlburt was tried and convicted of horse
stealing in the district court of Scott’s Bluff county. The
amended information contained two counts, each charg-
ing the defendant with the larceny of the same horses
in Scott’s Bluff county. In the second count it is alleged
that the accused, “on or about the 8th day of May, A. D.
1896, in the county of Cheyenne and state of Nebraska,
did unlawfully and feloniously steal, take, drive, and lead
away three yearling horse colts, * ®* * all of the
value of twenty dollars and more, and all being the per-
sonal property of William H. Swan, and thereafter did
unlawfully and feloniously take, lead, carry, and drive
said colts, so stolen, into Scott’s Bluff county, state of
Nebraska, and did then and there, on or about the 19th
day of June, A. D. 1896, in said county of Scott’s Bluff,
unlawfully and feloniously take, steal, carry, lead, and
drive away said personal property of William H. Swan,
all of the value of ($20) twenty dollars and more, and
being the same personal property described in the first
count of this information.” The first count differed from
the above in that it laid the original larceny in Box
Butte county, instead of the county of Cheyenne.

It is insisted that the district court of Scott’s Bluff
county did not have jurisdiction to try the cause, since
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the information affirmatively shows that the original lar-
ceny of the property was committed in another county;
and there is no statute in this state which authorizes a
prosecution for larceny in any county where the stolen
property may be found in the possession of the thief. It
required no statutory provision to confer jurisdiction
upon the district court of Scott’s Bluff county to try and
determine this cause. If the offense was not committed
in that county, no statute could authorize the bringing
of the prosecution in such county. (Olive v. State, 11
Neb., 1; Statc v. Orinklaw, 40 Neb., 759.) For by section
11 of the bill of rights of the constitution of this state a
criminal prosecution must be instituted in the county or
district where the crime is alleged to have occurred. The
crime is laid in the information in Scott’s Bluff county.
It is true the allegation is that the property in controversy
was first stolen by the defendant in another county, but
it is likewise charged that the property was taken by the
accused into Scott’s Bluff county, and that he there stole
the same. For the purposes of prosecution and trial the
offense is regarded as having been committed in that
county. The rule is,—and such was the practice at com-
mon law,—that when property is stolen in one county,
and it is afterwards found in possession of the thief in
another county, he may be prosecuted and convicted in
either county, but not in both. (Hamilton v. State, 11 O.,
435; State v. Bllis, 3 Conn., 185; State v. Bartlett, 11 Vi.,
650; State v. Bennett, 14 Ia., 479; State v. Douglas, 17 Me.,
193; State v. Ware, 62 Mo., 597; State v. Smith, 66 Mo., 62;
Lucas v. State, 62 Ala., 26; Commonwealth v. Rand, T Met.
[Mass.], 475.) It iy well settled that the offense of lar-
ceny is committed in every county into which the thief
carries the stolen property. Each asportation into an-
other county is a new and fresh theft. (Supra.) In each
count the defendant is charged with the larceny of the
property in Scott’s Bluff county. That alone was suf-
ficient. It was unnecessary to have stated in the infor-
mation the county in which the original larceny occurred.
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(2 Bishop, Criminal Procedure, sec. 727, and cases there
cited.) The averments relating to the original stealing
in counties other than the one where the prosecution was
brought being immaterial, and not necesssary ingredients
of the offense charged, may be rejected as surplusage.
(State v. Kendall, 38 Neb., 817; Tracy v. State, 46 Neb., 361;
State v. Harris, 11 S. E. Rep. [N. Car.], 377; Suell v. People,
29 I11. App.,470; Adams v. State, 13 S. W. Rep. [Tex.], 1009;
State v. Kern, 51 N. J. Law, 259; State v. Broughion, 13 So.
Rep. [Miss.], 885.) After eliminating from the informa-
tion the redundant and immaterial averments, there is
no repugnance between the two counts.

A general verdict of guilty was returned, without speci-
fying the count of the information under which the de-
fendant was convictéd. There was no error in this. But
one larceny was charged to have been committed within
the county where the trial took place; hence it was not
necessary for the jury to have passed upon each count of
the information separately. (Candy v. State, 8 Neb., 482;
Qriffen v. State, 46 Neb., 282; 1 Bishop, New Criminal Pro-
cedure, sec. 1015a; Commonwealth v. Desmarteau, 82 Mass.,
1; State v. Baker, 70 N. Car., 530; Brown v. State, 105 Ind.,
385; State v. Rounds, 76 Me., 123.)

There was no error in overruling the motion to require
the state to elect upon which count it would proceed to
trial because only one crime is charged. (Candy v. State, 8
Neb., 482.)

The assignments relating to the rulings of the court
upon the admission and exclusion of testimony, not hav-
ing been argued in the brief or at the bar, are deemed
waived.

It is finally insisted that the record is defective, in that
the transecript does not give the names of the jurors who
tried the cause. This point cannot be considered, for the
reason that it does not appear that a full and complete
transcript of the proceedings in the lower court is before
us. The clerk of the district court merely authenticates
certain enumerated papers and one journal entry. For
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all that is disclosed by this transcript, the names of the
trial jurors are entered upon the record in the court below.
No reversible error appearing, the judgment is

AFFIRMED.

CHARLES F'ERGUSON V. STATE OF NEBRASKA.
FI1LEDp OcToBER 20, 1897. No. 9229.

1. Burglary: BrrariNe. It is a familiar principle that a breaking
necessary to constitute the crime of burglary may be by any act
of physical force, however slight, by which the obstruction to the
entering is removed.

: ———. The lifting of 2 hook with which a door is fastened,
or the opening of a closed door in order to enter a building, is a
“breaking” within the accep‘ed definition of burglary, although
the entry might have bezn effected thrcugh a door already open.

(-]

. Instructions: HarMLESS ERROR. A slight error in an instruction
will not work a reversal where it is evident that the party com-
plying could not have been prejudiced thereby.

4. Burglary: TiME: INFORMATION. Proof that the burglary was com-
mitted on the precise day laid in the information is not essential
to a conviction. It is sufficient if it be proved that the crime was
committed within the period limited by statute for the prosecution
of the offense.

INsTRUCTIONS. In a prosecution for burglary it is
not error to instruct the jury that it is sufficient to find that the
crime was committed “on or about” the date charged in the in-
formation, or at any date within the statute of limitations,

6. ———: INSTRU(T:ONS. Held, That instruction No. 8 given by the
court on its cwn motion does not assume that a burglary had been
committed. Wetz v. State, 46 Neb., 547, distinguished.

7. Reasonable Doubt: INSTRUCTIONS. An instruction which defined a
reasonable doubt as being an actual, substantial doubt of guilt
arising from the evidence or want of evidence in the case, upheld.

8. Instructions: FAILURE T0 REQUEST. One cannot predicate error
upon a vague instruction unless he has requested a proper one.

9. Criminal Law: FAILURE OF ACCUSED TO TESTIFY: INSTRUCTIONS.
‘Where, in a criminal prosecution, a defendant does not testify in
his own behalf, it is not reversible error for the trial court to



Vou. 52] SEPTEMBER TERM, 1897. 433

Ferguson v. State.

mention such neglect or omission in its instructions, when fol-
lowed in the same connection with the direction that ‘“nothing
must be taken against him because he had not so testified.”

10. Alibi: FAILURE To REQUEST INsTRucTION. It is not reversible
error to fail to instruct on the subject of an alibi, where no request
to charge upon that feature of the case has been tendered.

ERROR to the district court for Otoe county. Tried
below before RAMSEY, J.  Affirmed.

Bane & Altschuler, for plaintiff in error.

C. J. Smyth, Attorney Genercl, and Ed P. Smith, Deputy .
Attorney General, for the state.

- Norvaz, J.

The defendant, Charles Ferguson, was prosecuted for,
and found guilty of, the crime of burglary; and from a
judgment of conviction error proceedings have been pros-
ecuted to this court. The information charges the erime
to have been committed by breaking and entering, in the
night-season, a certain barn owned by Adolph Zimmerer,
with the intent to commit a larceny.

The first contention is that the evidence is insufficient
to sustain the verdict. The testimony adduced by the
state on the trial, and which is incorporated in the bill of
exceptions, establishes beyond a shadow of doubt that
during the night of the 28th day of May, 1896, the ac-
cused entered the barn of the prosecuting witness, in
Otoe county, and stole therefrom a set of harness; that
the door through which the entry was effected was a
double door, sawed in two parts, one being immediately
above the other. In the evening in question the upper
door was left standing open, while the other was fas-
tened, closed with a hook and staple; that the defendant
raised this hook and opened the lower door in order to
enter the barn. The point is made, in argument, that
this did not constitute a breaking and entering, or a
burglary, because the upper door being open at the time,

32
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there was no obstruction of the free ingress to, or egress
from, the barn. That a person could have bounded over
the lower door and entered the building is wholly imma-
terial, unless the entrance was actually effected in that
manner, which the proofs disclose was not the case. The
question was not whether the defendant could have en-
tered the barn without a breaking had he so desired, but
did the lifting of the hook and opening the door which it
fastened constitute a breaking within the meaning of the
law? The answer must be in the affirmative. (State v.
. O’Brien, 81 Ia., 88) In Metz v. State, 46 Neb., 547, it was
decided that a breaking, to constitute the crime of burg-
lary, may be by any act of physical force, however slight,
by which the obstruction to entering is removed. This is
a familiar principle of criminal law, and applying it to
the facts in this case, there is no room to doubt that there
was a “breaking” within the definition of burglary.

In the sixth instruction the jury were told that if the
defendant, with a felonious intent, entered the barn “by
opening a door or removing a window,” it constituted
burglary. The instruction is not assailed because it gave
an incorrect definition of the crime charged, but that the
use of the words “or removing a window,” injected a mat-
ter not in evidence. This criticism is well founded, but
we are unwilling to predicate a reversal upon that slight
error, since it is very evident that the rights of the de-
fendant were in no manner prejudiced by this slight inaec-
curacy in the instruction. (Conwverse v. Meyer, 14 Neb.,
190; Powder River Live Stock Co. v. Lamb, 38 Neb., 339;
Debney v. State, 45 Neb., 856.)

Exception is taken to the giving of the following in-
struction: “7. The court instructs the jury that the alle-
gation of time in the information filed in this case is only
material for the purpose of fixing the commission of the
crime within the statute of limitations, which, in the
state of Nebraska, is three years for the crime of burglary.
And if you find from the evidence, beyond a reasonable
doubt, that the defendant forcibly, feloniously, and bur-
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glariously, did, on or about the 28th day of May, 1896, in
the night-season, at the place charged in the information,
break and enter the barn of Adolph Zimmerer by open-
ing a closed door, as explained in these instructions,
and after so entering said barn of said Adolph Zimmerer,
did feloniously take therefrom any property of any value
belonging to said Adolph Zimmerer, then your verdict
should be guilty as charged in the information.” The ob-
jection to this portion of the charge is two-fold: (1.)
The authorization of a conviction if the offense was com-
mitted at any time within the statute of limitations is
claimed to be wrong. The decisions are the other way.
The identical question was passed upon in Palin v. State,
38 Neb., 862, where this language was used: “The alle-
gation in the information as to the time the crime was
committed is not material. The state was not required
to prove that the transaction occurred on the day alleged,
but it is sufficient if proven to have been committed
within the time limited by the statute for the prosecution
of the offense.” In Yeoman v. State, 21 Neb., 171, the
same principle was stated and applied. The question has
been set at rest by those decisions, if, indeed, it was ever
a doubtful one in this state. (2.) The instruction quoted is
further criticised for the use of the words “on or about.”
Time was not of the essence of the offense and it was not
error to direct the jury that it was sufficient to find that
the crime was committed on or about the time charged
in the information. (State v. Fry, 67 Ia., 475; State v.
Williams, 43 Pac. Rep. [Wash.], 15; State v. Thompson, 27
Pac. Rep. [Mont.], 349; State v. Harp, 3 Pac. Rep. [Kan.],
432.)

The next assignment of error relates to the giving of
the following portion of the eighth instruction: “8. The
jury are instructed that under an information for bur-
glary the accused may be found guilty of larceny, and
if in this case the jury are not satisfied from the evidence,
beyond a reasonable doubt, that the defendant commit-
ted the burglary as charged in the information, still, if
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the jury believe from the evidence, beyond a reasonable
doubt, that the defendant did steal the goods described
in the information, from the possession of the said Adolph
Zimmerer, then the jury may, under this information,
find the defendant guilty of larceny.” The objection
brought forward against the foregoing is that it as-
sumed a burglary had been committed, and with-
drew that question of fact from the consideration of the
jury, and Metz v. State, 46 Neb., 547, is relied upon to
sustain the argument. This criticism is absolutely with-
out foundation. IFrom the language complained of no
fair inference can be drawn that the trial court assumed
or stated as a fact that a burglary had been committed
by any one, much less by the defendant. That question
was left for the jury to ascertain from the evidence, and
if they failed to find that the crime of burglary had been
committed, as charged in the information, then the jury
were directed to ascertain and determine whether or not
the accused was guilty of larceny of the harness. The
decision in the Metz case lacks analogy. There the trial
court instructed the jury: “If you believe from the evi-
dence, beyond a reasonable doubt, that soon after the
Lurglary of the storehouse or warehouse of the said Jas-
per N. Binford, and the larceny of the corn therefrom,
portion of the said corn so stolen was in the exclusive
possession of the defendant George Metz, you are in-
structed that this circumstance, if so proven, is presump-
tive, but not conclusive, evidence of the defendant’s
guilt.”” Undoubtedly the foregoing practically told the
jury that a burglary had been committed at the store-
house, and that the corn had been stolen therefrom; and
this court so held. The mere quoting of the two instruc-
tions is sufficient to make plain that the case cited has no
bearing upon the question under consideration.

. The ninth instruction is assailed, which is in this lan-
guage: “9. You are instructed that by the words ‘reason-
able doubt,” as used in these instructions, is meant an
actual, substantial doubt of guilt arising from the evi-



VoL, 52] SEPTEMBER TERM, 1897. 437

Ferguson v. State.

dence, or want of evidence, in the case.” The objection
raised by counsel for the accused to this instruction is
that “it is impossible to tell from the instruction whether
the doubt of-guilt must arise from the evidence on the
part of the state, or want of evidence on the part of the
defendant.” The court’s definition of a reasonable doubt
will not bear any such interpretation. The idea plainly
conveyed by this portion of the charge is that if the jury,
on the consideration of the evidence introduced by the
state and defense, or for any lack of evidence in the case,
_ entertain a reasonable doubt of the guilt of the accused,

there must be an acquittal. The court’s definition of a
“reasonable doubt” was in form approved by this court
in Langford v. State, 32 Neb., T82.

Objection is made to the tenth instruction given by the
court on its own motion, which reads: “10. You are in-
structed that the defendant has not testified on his own
behalf in this case as he had a lawful right to do. Noth-
ing must be taken against him because he has not so tes-
tified.” Two criticisms are urged against the giving of
this portion of the charge: First, That it is too indefinite
and uncertain; second, that without a request it was error
for the court, in any manner, to refer to the fact that the
defendant had not himself given testimony in the case.
If counsel for accused did not regard the words, “nothing
must be taken against him because he has not so testi-
fied,” sufficiently specific and definite, he should have
drafted and presented to the court an instruction embody-
ing his views upon the point. Having failed to do so, he
cannot complain of the vagueness of the instruction.
(Gran v. Houston, 45 Neb., 813; Carter White Lead Co. v.
Kinlin, 47 Neb., 409.) The provision of the statute relied
upon in support of the second objection to said instruction
is section 473 of the Criminal Code, which provides: “In
the trial of all indictments, complaints, and other pro-
ceedings against persons charged with the commission of
crimes or offenses, the person so charged shall, at his
own request, but not otherwise, be deemed a competent
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witness; nor shall the neglect or refusal to testify create
any presumption against him, nor shall any reference be
made to, nor any comment upon, such neglect or refusal.”
The argument of the prisoner’s counsel is that this statute
expressly prohibits any reference whatever being made to
the fact that the defendant omitted to testify, at least
unless there is a request for an instruction to that effect;
and in support of the point is cited the case of State v.
Pearce, 57 N. W. Rep. [Minn.], 652. In Mectz v. State, 46
Neb., 547, a reversal was sought on the ground that the
court failed to instruct that the neglect of the defendant
to testify created no presumption against him. The court
quoted section 473 of the Criminal Code, and said: “The
defendant having availed himself of the protection of the
statute he might have requested the court to instruct the
jury that no presumption of guilt arose from his failure
to testify; but he did not request the court to so charge,
and error cannot be successfully assigned upon the omis-
sion of the court to give such an instruction on its own
motion.” The fair and reasonable inference to be drawn
from this language is that it is discretionary with the
trial judge whether he will instruct, or will not charge,
the jury upon the question where no request has been
made to so instruct. And counsel for defendant concede
that with a request for such an instruction by the accused,
it may be properly given. It is evident that if the court
had the right to give such instruction, had it been re-
quested to do so by the defendant, it was not reversible
error to give it in the absence of such request. Under the
statute of this state persons upon trial for crime may, at
their own request, but not otherwise, be competent wit-
nesses. The failure of a prisoner to avail himself of the
right to be sworn and testify in his own behalf the legis-
lature has declared shall create no presumption against
him, and that no reference shall be made to it, nor any
comment upon such neglect or refusal. Certainly it
would be reversible error for the prosecuting officer to
allude to the fact that the defendant had failed to be
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sworn, or for the judge to refer to it, or comment upon
such omission in his instructions unless explained to the
jury in the same connection by a direction that the omis-
sion to be a witness created no presumption of guilt
against the accused, or by the use of some other equiva-
lent statement of the effect of the statute. When a pris-
oner is not sworn it is the duty of the court to inform the
jury, if requested to do so, that they are not to draw any
inference of guilt from the fact that he did not testify.
If the jury in the case at bar had not been so directed,they
might have regarded, as a criminating circumstance, the
fact that he had not been sworn. The instruction, instead
of being prejudicial to the accused, was favorable to him.
The Minnesota case® cited by counsel is predicated upon
a law materially different from the section of the statute
of this state relating to the question of a defendant being
sworn in his own behalf on a criminal trial. In that state
the court as well as the prosecuting attorney is prohib-
ited by express statutory provision from making any ref-
erence or comment upon the neglect or refusal of de-
fendant to testify. Our statute is not so broad. It does
not forbid the trial court from stating the fact of the
omission to testify, and informing the jury, in the same
connection, that no presumption of guilt should be in-
dulged from such omission or neglect. The statute of
Illinois upon the subject provides: “A defendant in a
criminal case or proceeding shall at his own request be
deemed a competent witness, and his neglect to testify
shall not create a presumption against him, nor shall the
court permit any reference or comment to be made to or
upon such neglect.” The supreme court in that state, in
Farrell v. People, 24 N. E. Rep., 423, construing said
statute, which is almost in the same language as our own,
held: “When defendant does not testify, it is reversible
error to refuse to instruct the jury that no presumption of
guilt should be indulged against him on that account.”
There was no prejudicial error in giving the tenth in-
struction in the case before us.

*State v. Pearce, 57 N. W. Rep., 662,

°




440 NEBRASKA REPORTS. [VoL. 52

Dorrington v. Powell.

The next assignment relates to the failure of the court
to instruct the jury upon the defense of an alibi. No
instruction having been requested upon this -branch of
the case, error cannot be successfully assigned upon the
omission of the court to instruct the jury on the law of an
alibi. (Hill v. State, 42 Neb., 503 ; Housh v. State, 43 Neb.,
163; Metz v. State, 46 Neb., 552 5 Pjarrou v. State, 47 Neb.,
294.)

We have carefully considered the other assignments of
error which relate to the rulings of the court upon the
admission of testimony and find nothing therein prejudi-
cial to the rights of the accused. The judgment is

AFFIRMED.

W. E. DORRINGTON ET AL. V. JOHN W. PowgLL.
FiLED OCTOBER 20, 1897. No. 7498,

1. Factors and Brokers: CONTRACT TO MAKE SALE: COMPENSATION.,
In an action for the recovery of an agreed compensation to be
paid on the making of a sale or disposition of property, a broker
is not entitled to recover for merely finding a purchaser, where
the sale failed of consummation.

2. : : . A party cannot recover on a quantum meruit
where he pleads and relies on the trial solely upon a special con-
tract.

ERROR from the district court of Richardson county.
Tried below before BABCOCK, J. Reversed.

Reavis & Reavis, for plaintiffs in error,
. Martin, contra.

Ryan, C.

As this case was tried in the district court of Rich-
ardson county on the same pleadings that it had been
determined upon in the county court of that county, it
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will be necessary to describe them but once in a general
way. John W. Powell, by his petition, claimed of the
defendants, W. E. Dorrington and David D. Reavis, part-
ners doing business under the firm name of Dorrington &
Reavis, the sum of $225, with interest. His cause of ac-
tion was stated in the following language: “On the 10th
day of January, 1893, the plaintiff entered into the service
of the defendants at their request as agent to sell and
dispose of certain goods of the value of $8,000, there in a
storeroom in the city of Falls City, Richardson county,
Nebraska, for which the defendants agreed to pay the
plaintiff the sum of $225. The plaintiff sold said goods
for the benefit of the defendants and has duly performed
all the conditions in the contract on his part to be per-
formed.” Following the above averments there were al-
legations of a refusal to pay, and a prayer for judgment
in the sum of $225 and interest. The answer was a gen-
eral denial. There was a verdict and judgment in favor
of Powell in the sum of $112.50, for the reversal of which
judgment Dorrrington & Reavis have prosecuted error
proceedings to this court.

On the trial, to sustain his action, Powell introduced
in evidence a paper of which the following is a copy:

“This agreement, made this 10th day of July, 1893, be-
tween W. E. Dorrington and David D. Reavis, of the first
part, and . 8. Colby, witnesseth: That said first party
agrees to sell to said second party their full stock of fur-
niture, carpets, coffing and hearse, and all undertaker’s
goods at wholesale cash prices, including hearse, and on
all damaged goods a reduction shall be made in proper-
tion to the amount of the damages; and second party
agrees to pay for the same as follows: Said first party to
Iihive the option of taking all of three separate tracts of
land in Kansas, described as follows, to-wit: South § of
the southwest } sec. 2, and the E. 4 of the 8. E. %
of section 3, town 2, south of range 25, west. Cash. 160
acres in Norton Co. at $2,000 for said % sec., subject to a
mortgage of $1,200 (the R. G. Doom place, 6 miles south-
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east of Kanona). Cash. 160 acres near Kanona, De-
catur Co. at $12.50 per acre (south 4 of 8. W. } & N. E. 3
of the 8. W. % and the southeast of the N. W. 1, sec. 9,
town 2, south of range 29). Cash. 160 acres near Ober-
lin, Decatur Co., at $8 per acre. Said two last pieces
are clear of incumbrances. Also a house and two lots in
Lincoln, Neb., described as follows: Lots 5 and 6, block
88, University Place, Lincoln, Neb., at $3,000, clear. Of
the said house and lots below trade of land—and the bal-
ance over and above such amounts and up to the invoice
of said store, to be paid in cash by the second party, it is
understood that all over the property and $2,500 cash,
said Dorrington and Reavis will take good secured notes.
Said invoice to be made and this contract carried out
as soon as said first party can personally examine said
property and the said invoice be made.

“Each of said parties hereto agree to place in the hands
of J. W. Powell the sum of $100, which sum shall be for-
feited by the party refusing to execute this contract, and
be paid by said Powell to the party willing to carry out
this contract. ® * * The price of all goods that can-
not be agreed upon shall be left to some wholesale furni-
ture house. Hearse to be taken at the present value.

“W. E. DORRINGTON,
“DAvID D. REAVIS,
“S. F. CoLBy.

“Witness: JOoHN W. POWELL.

“We, the undersigned, agree to take the Lincoln prop-
erty and one hundred and sixty acres north of Oberlin,
Kansas, Decatur Co., as looked at and above described.

“DORRINGTON & REAVIS,
“By W. E. DORRINGTON.” _

It is observable that the value of the property to be
transferred to Colby was not fixed by the above agree-
ment. That fact was afterwards to be determined. The
property itself was described in general terms, and when
the parties attempted to fix values there arose a dispute
as to whether or not certain property which Dorrington
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& Reavis insisted Colby should take was within the scope
‘of the general terms above noted. This property was a
hearse, house, refrigerator, and some walnut lumber.
While this property does not seem to have been of great
value, the difference in respect to it prevented the con-
summation of the sale. Plaintiff alleged that the prop-
erty sold was of the value of $8,000, and certainly by this
statement he at least should be bound. Dorrington &
Reavis agreed to accept the 160 acres near Oberlin at $8
per acre, and the Lincoln property at a valuation of
$3,000. This covered $4,280 of the consideration to be
paid by Colby. He was also to pay $2,500 in cash. This
made the amount as to which the media of payment was
agreed upon $6,780. The balance of the consideration
(which, under the averments of the plaintiff’s petition,
must be assumed to be at least $1,220) Dorrrington &
Reavis agreed to take in good secured notes. In view of
these matters of difference, the contract to sell was not
complete. In Wallingford v. Burr, 15 Neb., 204, the prin-
ciples applicable, as stated in the syllabus, are in this
language: “When anything remains to be done between
the buyer and seller before the goods are to be delivered,
a present right of property does not attach in the buyer.
An agreement to sell and transfer property at prices to
be afterwards determined is an executory contract.” The
jury were instructed, in effect, that if the agreement be-
tween plaintiff and defendants was that plaintiff should
find a purchaser for or make a sale of the property, plain-
tiff would be entitled to recover the usual or regular com-
mission paid for finding such purchaser or making such
gale. This was erroneous in two respects. There was
in the petition no averment of a contract to find a pur-
chaser. The undertaking of plaintiff, as he himself de-
scribed it, was to sell and dispose of the property. The
instruction therefore recognized a right of recovery for
. gervices for the rendition of which plaintiff had asserted
no claim. Again, the right of recovery was in the peti-
tion based solely on a special contract which was pleaded,
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and under these issues an inquiry as to the usual or regu-
lar commission on sales was wholly irrelevant. (Imhoff
v. House, 36 Neb., 28; Powder River Live Stock Co. v. Lamb,
38 Neb., 339; Mayer v. Ver Bryck, 46 Neb., 221; Smith v.
Brown, 46 Neb., 230.)

Because of the errors indicated, the judgment of the
district court is reversed and the cause is remanded for
further proceedings. )

REVERSED AND DISMISSED.

GAGE CouNnTY V.J. E. HILL ET AL.
FiLED OcTOBER 20, 1897. No. 7508.

Orders of County Boards in Passing on Claims: CONCLUSIVENESS.
The facts and questions of law in this case are in all respects
similar to those in Sioux City v. Jameson, 43 Neb., 265, and, on the
authority of that case and of others cited which approve its doc-
trine, the judgment of the district court rendered herein is
affirmed.

ERrror from the district court of Gage county. Tried
below before BABCOCK, J. Affirmed.

R. W. Sabin, for plaintiff in error.
Griggs, Rinaker & Bibb, contra.

RYAN, C.

This action was brought in the district court of Gage
county on the official bond of J. E. Hill as county clerk
of said county for his alleged failure to account for and
pay over the fees of his office in excess of the sum of
$4,200, the amount which he might lawfully retain for
the compensation of himself and his deputy. In the an-
swer there were averments that said Hill, during the
entire period of his office, had made full and complete
settlements with the county board of said county while
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such board was in session, and had fully, completely,
aceurately, and faithfully accounted to the said board
for the several sums for which the action was brought;
that the amounts ascertained on said settlements to be
due from said Hill had been paid by said Hill to the per-
son and officers entitled to receive the same, and that he
had, at the termination of his term of office, fully ac-
counted for all sums found by said board to be in his
hands, and by said board he had, at the expiration of his
said term of office, been discharged for all moneys, fees,
and warrants received by him during the term of his
office.

There was a general demurrer to this answer, which
was overruled, and the county electing to stand thereon
there was a judgment for the defendants dismissing the
action. The contentions of the county presented by its
petition in error are fully met by Siouz County v. Jameson,
43 Neb., 265, and the cases therein cited, as well as by the
subsequently considered cases of Heald v. Polk County, 46
Neb., 28; Ragoss v. Cuming County, 46 Neb., 36; State v.
Vincent, 46 Neb., 408. The judgment of the district court is

AFFIRMED.

S, R. SMiTH v. PROPLE’S BUILDING, LOAN & SAVINGS
A SSOCIATION.

FiLep OcToBER 20, 1897. No. 7493.

Affirmance in Absence of a Transcript of the Proceedings Below.

ERROR from the district court of Red Willow county.
Tried below before WErrY, J.  Affirmed.

W. R. Starr, for plaintiff in error.

W, 8. Morlan, contra.
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Ryaw, C.

As there is1n the record of this court nothing even pur-
porting to be a transcript of the pleadings filed in this
case in the district court of Red Willow county, the errors
assigned by the plaintiff in error cannot be considered.
(Moore v. Waterman, 40 Neb., 498; Bell v. Beller, 40 Neb.,
501; School District v. Cooper, 44 Neb., 714.) The judg-

ment of the district court is therefore
AFFIRMED.

J. L. MOORE V. FRANKLIN BOYER ET AL.
FiLep OcroBEr 20, 1897. No. 7516.

Judicial Sale After Payment of Judgment: CONFIRMATION. Where
the judgment defendant paid to the clerk of the district court the
entire amount necessary to satisfy a judgment which has been
rendered by such court, and such payment was so received by said
clerk, by whom, however, no discharge of judgment was entered,
held, that of the sheriff’s sale subsequently made to the judgment
plaintiff by virtue of said judgment as though unpaid, confirmation
was properly refused.

ERROR from the district court of Dawes county. Tried
below before BaArTow, J. Affirmed.

W. W. Wood and Stewart & Munger, for plaintiff in error.
I. N. Harbaugh and Bane & Altschuler, contra.

Ryan, C.

There was a decree of foreclosure in this case in the
district court of Dawes county, followed in due time by a
request for stay. Before the expiration of the period of
stay fixed by statute the full amount of the judgment,
interest, and costs were paid to the clerk of said district
court. The payment noted was never credited on the
judgment of foreclosure, but the clerk absconded without
having paid the amount received for plaintiff. When the
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period of stay expired the order of sale was placed in the
hands of the sheriff, by whom the lands described in the
decree were advertised and sold to the plaintiff. Con-
firmation was resisted because the sale had been made
to plaintiff on a judgment which at the date of the sale
had been fully satisfied. The district court refused to
confirm the sheriff’s sale and this error proceeding is
prosecuted to reverse the order of refusal.

In Mc¢Donald v. Atkins, 13 Neb., 568, it was held that
the receipt of money by a clerk of a court of record upon
a judgment in his office is an official act, and that the
failure to faithfully account for such money so received
by him is breach of his bond for which his sureties thereon
are liable. This being true it necessarily follows that
the payment to the clerk in this case operated to dis-
charge the judgment on which the money was paid, even
though the payment was made to him in a bank whither
he had gone to receive it. The order of the district court

"denying confirmation is therefore .
AFFIRMED.

A. W. OCOBOCK, APPELLANT, V. A. H. BAKER ET AL,
APPELLEES.

FrLEp OcTOBER 20, 1897. No. 7492.

1. Judgment: TiME LIEN ATTACHES: LIEN OF MORTGAGE. A term of a
district court began on the 20th of November, during which a
judgment was rendered, not by confession, in an action com-
menced prior to the beginning of the term. During said term,
but before the rendition of the judgment, the judgment debtor
mortgaged his real estate. Held (1) That the lien of the judgment
attached against the real estate of the judgment debtor on the
20th day of November; (2) that the lien of the judgment was
prior to the lien of the mortgage, though the latter was filed for
record prior to the date of the rendition of the judgment. Nos-
folk State Bank v. Murphy, 40 Neb., 735, followed.

2. : : : SUBROGATION. Such judgment was a lien
upon lands not covered by the mortgage, and the judgment cred-
itor, with notice of the existence of the mortgage, released from




448 NEBRASKA REPORTS. [VoLr. 52

Ocobock v. Baker.

the lien of his judgment lands not covered by the mortgage of
value sufficient to satisfy his judgment. At no time prior to the
judgment creditor’s releasing the lands from the lien of his judg-
ment was he notified by the mortgagee that he would be required
or expected to collect his judgment from the lands of the debtor
upon which the mortgage was not a lien. Held, That the mort-
gagee was not entitled to be subrogated to the first lien of the
judgment creditor against the land covered by the mortgage.

APPEAL from the district court of Hall county. Heard
below before KENDALL, J. Affirmed.

George H. Thummel, for appellant.

References: 2 Pomeroy, Equity Jurisprudence, sec. 592 R
Lodge v. Simonton, 2 P, & W. [Pa.], 439; Tardy v. Morgan,
3 McLean [U. 8.], 358; Hill v. Epley, 7 Casey [Pa.], 331;
May v. Hanks, Phillips Eq. [N. Car.], 310; Knapp v. Bai-
ley, 79 Me., 196; Mulliken v. Graham, 72 Pa. St.; 484; Cur-
tis v. Mundy, 3 Met. [Mass.], 405; Inglehart v. Crane, 42 I11.,
261. -

R. R. Horth, W. H. Thompson, W. H. Platt, Charles G.
Ryan, Abbott & Caldwell, and W. A. Prince, contra.

RAGAN, C.

This is an appeal from a decree of the district court of
Hall county. The undisputed facts are briefly as follows:
On November 20, 1893, A. H. Baker owned certain real
estate in Hall county. On that date was begun a term
of the district court of said county. During the term a
judgment was rendered against Baker in favor of the
Security National Bank. The judgment was not by con-
fession and the action in which it was rendered was not
commenced at or during the term at which the judgment
was rendered. On December 2, 1893, Baker mortgaged
~ certain real estate in said Hall county to A. W. Ocobock,
which mortgage was duly filed in the office of the reg-
ister of deeds of said county on said date. Subsequent to
the filing of Ocobock’s mortgage the bank released from
the lien of its judgment a large amount of real estate sit-
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unate in Hall county belonging to Baker, and which real
estate was not covered by the Ocobock mortgage. The
value of the real estate released by the bank from the lien
of ity judgment exceeded the amount of its judgment
against Baker. At the time the bank released these
lands from its judgment lien it had no actual knowledge
of the existence of the Ocobock mortgage. Ocobock at
no time prior to the bank’s releasing its judgment liens
notified it that he desired it would first exhaust its liens
upon the lands of Baker not covered by his mortgage; nor
that he should require it, the bank, to first exhaust the
lands of Baker on which he, Ocobock, had no lien. The
lands covered by the Ocobock mortgage are not of suffi-
cient value to pay the debt secured and the bank’s judg-
ment.

During the month of December, 1893, one Vest was the
cashier and managing officer of the bank. During that
month there was a daily publication, or “daily report,”
circulated among subscribers in the city of Grand Island,
where the bank was situated, of the tramsactions occur-
ring the previous day in the office of the register of deeds,
so far as the same affected conveyances and incum-
brances of real estate. This daily publication, or report,
gave the names of the grantors and mortgagors, grantees
and mortgagees, the character and date of the instru-
ment, the consideration for the conveyance, and a de-
scription of the real estate incumbered. The cashier of
the bank was a subscriber to this publication. The fact
of the making of the mortgage by Baker and wife to
Ocobock was set out in the publication, and this publi-
_cation the cashier of the bank saw and read prior to the
date of releasing the bank’s judgment lien on the lands
of Baker not covered by the Ocobock mortgage. Ocobock
brought suit to foreclose his mortgage and made the
bank a party defendant. The bank filed a cross-petition
setting up its judgment and claimed a first lien upon the
real estate described in Ocobock’s mortgage. The latter
claimed that, by reason of the bank’s having released

33
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from the lien of its judgment lands of Baker not covered
by his mortgage of greater value than the amount of the
bank’s judgment, he was entitled to be subrogated to the
bank’s lien upon the lands of Baker covered by the mort-
gage. The district court decreed that the bank was enti-
tled to a first lien upon the mortgaged real estate and
Ocobock has appealed. The decree of the district court
is right.

1. The judgment of the bank not being by confession,
and having been rendered in an action commenced prior
to the beginning of the term at which the judgment was
rendered, became a lien upon the lands of Baker situate
in Hall county from and after the first day of the term
of court at which the judgment was rendered, namely,
November 20, 1893, and such a lien was a superior lien to
the mortgage of Ocobock filed December 2, 1893, though
the mortgage was filed before the date the judgment was
actually rendered. (See Code of Civil Procedure, sec. 477 5
Norfoll: State Bank v. Murphy, 40 Neb., 735.)

2. It is a general rule that if a creditor having a choice
of two funds should, contrary to equity, so exercise his
legal rights as to exhaust that fund to which only other
creditors card resort, then those other creditors will be
placed by a court of equity in his situation so far as he
has applied their fund to the satisfaction of his claim.
(Chief Justice Marshall in Alston v. Munford, 1 Brock. [U.
S.], 279. See, also, Cheesebrough v. Millard, 1 Johns. Ch.
[N. Y.], 409; Iglehart v. Crame, 42 111, 261; Hosmer v.
Campbell, 98 111., 572.)

3. The record of Ocobock’s mortgage was not con-
structive notice of its existence to the bank. The bank -
was not charged with notice of deeds or mortgages affect-
ing the real estate upon which its judgment was a lien
filed for record subsequent to November 20, 1893. The
registry laws apply to subsequent purchasers and in-
cumbrancers only. (Hosmer v. Campbell, 98 I11., 572.) And
paradoxical as it may seem, the bank was a prior incum-
brancer of this land to Ocobock, though its judgment was
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not rendered until after the filing of Ocobock’s mortgage.
This is because the statute makes a judgment not ren-
dered by confession, and not rendered at the same term
of court at which the action is brought, a lien upon the
lands of the judgment debtor from the first day of the
term of court at which the judgment is rendered, and
parties dealing with real estate are charged with notice
of pending suits against their grantor in the district
courts of the county where the land is situate.

4. We do not decide whether the bank had notice of
the existence of Ocobock’s mortgage prior to the date it
released Baker’s lands from the lien of its judgment, be-
cause its cashier subscribed for and read the daily publi-
cation of the transactions occurring in the office of the
register of deeds, but, for the purposes of this case, as-
sume that it had such notice. For, if it be héld that the
taking and reading of this daily publication by the cash-
ier of the bank was notice to the bank of the Ocobock
mortgage, that fact would not entitle the appellant to
be substituted or subrogated to the first lien of the bank
against the property on which the appellant has a mort-
gage. This doctrine of subrogation or.substitution does
not flow from any fixed rule of law. It is applied by
courts of equity to prevent a miscarriage of justice, and
it is a familiar principle that “he who asks equity must
do equity.”

As already stated, Ocobock neglected to notify the
bank that he had a lien upon the real estate on which the
bank’s judgment was a lien, which lien was subordinate
to the bank’s; and he neglected to notify the bank
that he desired it to first exhaust the real estate of
Baker upon which his mortgage was not a lien before
going upon the mortgaged property; nor did he no-
tify the bank that it would be required or expected to
exhaust the real estate upon which he, Ocobock, held no
lien. Not having done this the bank has not been guilty
of any inequity towards Ocobock. How was the bank to
know that Ocobock’s debt was unpaid, or that the real
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estate pledged by the mortgage was not sufficient to sat-
isfy Ocobock’s debt as well as the bank’s lien? Ocobock
was a subsequent encumbrancer upon the real estate on
which the bank had a lien. He was charged with notice
of the existence of this judgment, and had he desired that
the bank first exhaust the property of Baker, not incum-
bered by his mortgage, he should have notified that fact
to the bank; and then, had the bank, with a knowledge
of the existence .of Ocobock’s mortgage, and with the
knowledge in its possession that he required it to first
exhaust the property of Baker not covered by the mort-
gage, released the lands from the lien of its judgment,
Ocobock would be in a position here to invoke the doc-
trine of subrogation, or substitution, and have the bank’s
lien subrogated to the lien of his mortgage. But neither
constructive notice nor actual knowledge on the part of
the bank of the existence of Ocobock’s mortgage was
alone sufficient to postpone the bank’s judgment lien to
his mortgage, because the bank, in possession of such
notice or knowledge, released certain lands of Baker’s
from the lien of its judgment. Ocobock being a subse-
quent incumbrancer, he was the party that the law re-
quired to be vigilant, and the bank was under no obli-
gation to inquire of him as to the amount of his debt,
the sufficiency of the security, nor whether he desired it
to first exhaust its lien upon lands not covered by its
mortgage, or whether he desired it not to release those
lands from the lien of its judgment. Ocobock, by his
laches, has forfeited the right to have the court apply to
his case the doctrine of subrogation. (Clarke v. Bancroft,
13 Ia., 320; Ross v. Duggan, 5 Colo., 85; Iglehart v. Crane,
42 111, 261; Hosmer v. Campbell, 98 I1L, 572; Taylor’s
EBzecutors v. Maris, 5 Rawle [Pa.], 50.) The decree of the
district court is
AFFIRMED.
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NEBRASKA WESLEYAN UNIVERSITY V. H. ALMENA
PARKER.

Friep OcToBER 20, 1897. No. 7511,

1. Instructions: PRINCIPAL AND AGENT: AUTHORITY OF AGENT. Where
it is sought to hold a principal liable on a contract made by his
agent, and the authority of the agent to make the contract is one
of the issues being tried, unless there is some evidence to show
that the agent had authority to make the contract, it is error for
the court to instruct the jury that they may determine whether
the agent had authority to make such contract.

2. Principal and Agent: RATIFICATION. Where it is sought to hold
a principal liable on an unauthorized contract of his agent, and
the issue is whether the principal ratified the contract, it is error
for the court to instruct the jury that they may find that the
principal by his acts ratified such contract, when there is no evi-
dence that the principal knew of the existence of the contract at
the time he performed the acts which it is claimed amounted to
a ratification.

ERROR from the district court of Lancaster county.
Tried below before TIBBETS, J. Reversed.

Stewart & Munger, for plaintiff in error.
C. M. Parker and John P. Maule, contra.

RAgAN, C.

In the district court of Lancaster county Miss H.
Almena Parker sued the Nebraska Wesleyan University.
Miss Parker claimed in her petition that the university
employed her as a teacher of elocution for one year at a
salary of $1,000; that she had rendered the services for
which she was employed, and that the compensation had
not been paid. She had a verdict and judgment and the
university brings the case here for review on error.

1. The university is an educational institution incorpo-
rated under the laws of this state. Its affairs are man-
aged by a board of trustees. One Creighton was a mem-
ber of this board of trustees and was the chancellor, oi
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chief officer, of the university. The chancellor was ap-
pointed one of a committee of three to select professors
for the university upon examination of applications on
file, and to report to the board of trustees. This board of
trustees was by the charter of the institution invested
with the power to employ professors and fix their salaries.
The chancellor, as chairman of the cemmittee appointed
to recommend teachers, reported to the board, in effect,
that, subject to its order, he had employed Miss Parker as
a teacher in elocution for one year; that the university
was not to pay her any salary but that whatever charges
were made to students for elocution lessons should be
turned into the treasury of the university and Miss Par-
ker should be entitled to these fees and should take the
same in full compensation for the services she might ren-
der as a teacher of elocution; or, to use the language of the
board of trustees, the chair of elocution was to be “self-
sustaining.” The university contended that the services
rendered by Miss Parker were rendered under this con-
tract. On the other hand Miss Parker contended that she
entered into a contract with the chancellor as a member
of the committee to employ teachers, in and by which she
was to serve the university one year as a teacher of elocu-
tion and was to be paid therefor a salary of $1,000. The
jury found that Miss Parker’s version of the contract was
the correct one and the evidence abundantly sustains the
finding made. Counsel for the university do not call in
question the sufficiency of the evidence to sustain the
finding of the jury on this point.

2. The evidence in behalf of Miss Parker all tended to
show that the contract between her and the university
was made on behalf of the latter by its chancellor and
by no one else; and one of her contentions was that he
had authority to make this contract. Another one of
her contentions was that, if he made the contract without
authority, the university had ratified it; while the uni-
versity contended that the chancellor had no authority
9 make the contract and, if he did make it, the university
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had never ratified it. The district court on its own mo-
tion instructed the jury that, if it found the chancellor
had entered into the contract with Miss Parker, as she
claimed, and if it further found that the chancellor was
authorized and empowered by the university to make this
contract, then the university would be bound. There isno
objection to the instruction as a matter of law, but the
trouble with it is there was no evidence on which to base
it. The undisputed evidence in the record is that neither
by the charter, by-laws, nor board of trustees of the uni-
versity, was the chancellor invested with authority to em-
ploy teachers, The extent of his authority was to rec-
ommend teachers to the board of trustees.

By another instruction, the district court told the jury
that if they should find the chancellor and Miss Parker
made the contract which the latter claimed, and the chan-
cellor was not authorized to make such a contract, still
the university would be liable on the contract if the jury
should find that its board of trustees ratified the same.
This instruction as a proposition of law is unobjectiona-
ble, but we have looked in vain throughout this record
for one word of evidence which even tends to show that
the board of trustees ever had any knowledge, until after
this suit was brought, that the chancellor had made the
contract with Miss Parker, which she alleges he made
and which the jury has found he did make. Since it was
sought to hold the university liable on the contract made
by its chancellor on the theory of a ratification of that
contract, the giving of the last instruction was preju-
dicially erroneous, as the jury may have concluded, and
probably did conclude, that because Miss Parker had
sorved the university for a year with the knowledge and
consent of the board of trustees, therefore they had rati-
fied the contract made. The fact that Miss Parker served
the university as a teacher of elocution for a year does
not alone justify the inference that the board of trustees
knew of the contract existing between her and the chan-
cellor. When it is sought to estop a principal because of
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his ratification of an unauthorized act of his agent it is
not enough to show that he has in some manner approved
of the act, but it must be made to appear that such ap-
proval was with knowledge of what the agent had done
and promised in the premises on behalf of his principal.
(Cram v. Sickel, 51 Neb., 828, and cases there cited.) The
board of trustees did know that Miss Parker was teaching
elocution in the university. They knew that her employ-
ment had been recommended by the chancellor, but they
did not know at any time until after her employment
terminated of the existence of the contract which she
pleads in this action. The judgment of the district court
is reversed.
REVERSED AND REMANDED.

PETER HEAD V. JACOB LEVY ET AL.
FIiLED OcTOBER 20, 1897. No. 7504.

1. Justice of the Peace: ISSUANCE OF ATTACHMENT WITHOUT BOND:
DaMAGES. A justice of the peace who issues an order of attach-
ment against a resident of the state, without an undertaking
therefor first having been executed, is liable for nominal damages
to the defendant in such attachment, although the latter suffer
no actual injury therefrom.

2. Change of Venue: Cos1s: JUSTICE OF THE PEACE: MALFEASANCE.
‘Where a change of venue is granted by a justice of the peace on
application of the defendant, such justice can tax to such defend-
ant only “costs which have accrued for issuing subpcenas for wit-
nesses and service thereof, witness fees, and costs of the jusiice
for transferring the cause to the docket of the other justice.”
(Code of Civil Procedure, sec. 958.)

ERROR from the distriet court of Douglas county.
Tried below before AMBROSE, J. Reversed. '

F. W. Fitch, for plaintiff in error.

Lane & Murdock, contra.
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RAGAN, C.

In the district court of Douglas county Peter Head
sued Jacob Levy, a justice of the peace, and the sureties
on his official bond, for damages. The case was tried
to the court without a jury and resulted in a judgment
for the defendants below, and Head prosecutes to this
court a petition in error.

1. Head, in his petition in the court below, alleged for
a first cause of action, that on a certain date Levy was
justice of the peace and the other parties sued were the
sureties on his official bond; that he, Head, was then
and there a citizen and resident of the county of Douglas
and state of Nebraska; that on said date. one Blair
brought suit before said justice of the peace against
him, Head, and that said justice of the peace wrongfully
issued, and delivered to the constable for service, a writ
of attachment against Head’s property without any un-
dertaking for an attachment having first been executed
by Blair as required by law. Head failed to prove that
he had sustained any actual damages by the issnance by
the justice of the peace of this order of attachment, but he
claims that he was entitled to recover nominal damages
because of the issuance of the order of attachment with-
out an undertaking having been previously executed by
the plaintiff in the attachment suit. Until an undertak-
ing in attachment as required by section 926 of the Code
of Civil Procedure had been executed by the plaintiff in
the attachment suit, the justice of the peace was without
jurisdiction to issue the order of attachment, and his act
in so issuing it was not merely erroneous but was abso-
lutely void and rendered him a trespasser. Had the offi-
cer levied this writ upon the property of Head then the
justice of the peace would have been liable in trespass for
all damages which Head sustained by reason of the
wrongful issuance of this order of attachment. But the
rule seems to be that a public officer is liable for nominal
damages for a breach of duty towards an individual
thoungh no actual damages result.
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In Laflin v. Willard, 33 Mass., 64, an officer neglected to
return an unsatisfied execution. The court held that the
officer was liable for nominal damages to the execution
creditor though the latter had not sustained any dam-
ages. In that case it was said that where there has been
a neglect to perform a duty the law presumes damages
to have been sustained. The issuing by the justice of
the peace of the order of attachment against the prop-
erty of Head without an undertaking having been first
executed, as required by the statute, was an infringe-
ment by the justice of the peace upon the rights of Ilead.
The evidence in the case leaves no doubt in cur minds
that the order of attachment in controversy was issued
without an undertaking in attachment having been exe-
cuted, and even before an affidavit for an attachment was
filed with the justice.

2. Tor a second cause of action, Head alleged in his
petition that he duly made application to Levy, the jus-
tice of the peace, for a change of the venue of the action
pending before him, in which he, Head, was the defend-
ant, and that Levy demanded and collected from him,
Head, illegal fees for granting the change of venue ap-
plied for, contrary to the statutes, and for the taking of
which illegal fees he demanded judgment against Levy
and the sureties on his bond for the $50 penalty provided
by statute for the taking of illegal fees.

The evidence shows that the justice: charged and
collected from Head fees and costs amounting to $6
at the time he granted the change of venue asked for.
Section 958 of the Civil Code provides that when a de-
fendant in a suit before a justice of the peace shall be
granted a change of venue such defendant “shall be
taxed for the costs which have accrued for issuing sub-
Ppoeenas for witnesses and service thereof, witness fees,
and costs of the justice for transferring the cause to the
docket of the other justice.” Levy claims in his testi-
mony that he issued one subpcoena for three witnesses
named therein; that these three witnesses were served;
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that they were each given a mileage of two miles, and
each paid for an attendance of one day. Assuming this
to be correct, Levy was entitled to charge fees as follows:
Issuing the subpeena, 50 cents; officer’s cost of serving
same, 75 cents; mileage of the officer, 10 cents; fees and
mileage of the three witnesses, $3.30, or a total of $4.65.
(See Compiled Statutes, sec. 11, ch. 28.)

The evidence further tends to show that he charged
Head 50 cents for transferring the papers in the case to
the next justice of the peace, and this charge appears to
have been agreed upon between the justice and Head,
so that the legal fees which Levy might collect amounted
to $5.15; that is, he collected from Head 85 cents in ex-
cess of what the law allowed for the services performed.
The judgment of the district court is wrong. This record
reveals a condition of affairs calculated to bring into dis-
repute the administration of justice. It appears that
the suit of Blair against Head was brought before the
justice of the peace on the 24th day of January, 1893, and
on that date the justice issued an order of attachment
against Head’s property; but the affidavit for this at-
tachment was not made until three days later,—the 27th
of January,—and no undertaking in attachment appears
to have ever been executed. On January.27, Head made
application for a change of venue, and on that day, and
after such application was made, or the justice knew it
was about to be made, a subpeena was issued by the jus-
tice for three witnesses named therein. The justice’s fil-
ing mark on the back of the subpeena shows that it was
returned and filed on the 26th day of January, or the day
before it was issued. The plaintiff in the action makes
a so-called affidavit on the back of the subpwena that he
had served the same. This is signed on the 27th day of
January, 1894, but there is no venue to this affidavit.
The record leads us to the conclusion not only that this
justice of the peace issued an order of attachment against
a citizen of the state without an undertaking in attach-
ment having been executed, but that he issued such
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order of attachment without an affidavit therefor having
been filed, and that after the defendant in the action
made application for a change of venue the justice of the
peace conspired with the plaintiff in the action and issued
a subpeena for the three witnesses,—not one of whom is
shown to have known anything about the pending case,—
who were in a saloon near by, for the express purpose of
increasing the costs which Head would have to pay in
order to obtain a change of venue. This was an act of
malfeasance for which this justice of the peace ought to
be impeached if not prosecuted criminally.

One other thing in this record requires attention at our
hands. Head supported his application for a change of
venue on the ground of the bias and prejudice against
him of the justice of the peace, Levy; but in this same
affidavit he swore that he could not have a fair and im-
partial trial before either one of twenty-seven named
justices of the peace in said Douglas county. In making
this affidavit Head committed perjury. It is not usual
for this court to indulge in strictures such as the fore-
going, but this record discloses a practice that would put
to shame the administration of justice among savages.
The judgment of the district court is reversed and the

cause remanded.
REVERSED AND REMANDED.

HERMAN KOUNTZE ET AL. V. GEORGE R. SCOTT ET AL.
FILED OCTOBER 20, 1897. No. 6792,

1. Attachment: MoTioN TO DissorLvE. One made defendant to an at-
tachment proceeding may move to discharge the same from the
whole or any part of the property, notwithstanding the fact that
he had disposed of his entire interest in such property prior to its
seizure. :

: EsToPPEL. An attaching plaintiff is estopped to as-

sert that the defendant has not sufficient interest to defsnd sgainst

the attachment, McCord v. Bowen, 51 Neb., 247, followad,
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: ORrRAL EvIDENCE. Section 236, Code of Civil Pro-
cedure, does not confer on an attaching plaintiff the right to re-
gist a motion to discharge the attachment by oral evidence. NoORg-
VAL, J., dissents.

3.

4, - : : . Whether oral evidence shall be used on the
hearing of a motion to discharge an attachment is a matter rest-
ing in the discretion of the court trying such proceeding. Non-
VAL, J., dissents.

5. : : . Evidence examined and %Zeld to support the
order of the district court discharging the attachment.

REHEARING of case reported in 49 Neb., 258. Former
decision reversed and judgment below affirmed.

W. C. Le Hane and George A. Murphy, for plaintiffs in
CITOT.

Simuel Rinaker, R. S. Bibb, and G. M. Johnston, contra.

RRacaN, G,

This is a proceeding in error to review a judgment of
the district court of Gage county dissolving an order of
attachment issued at the instance of plaintiffs in the
case of Herman Kountze and others against George R.
Scott and others, brought in said district court. On the
former hearing of this case the judgment of the district
court was reversed. (See Kountze v. Scott, 49 Neb., 258.)
Subsequently a rehearing was granted and the case has
been again argued and submitted.

1. Scott and others, while indebted to Kountze and
others, transferred part of their property to a man named
Bates and part to a man named Cook. Kountze and
others then caused this property to be attached upon the
ground that such transfer was made for the purpose of
defrauding the creditors of Scott and others. The first
argument of the plaintiffs in error is that Scott, having
transferred his title to the attached property, has no
standing in court to be heard to dissolve the attachment.
This precise question was presented to this court in Me-
Cord v. Bowen, 51 Neb., 247., and it was there held: “Un-
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der section 235 of the Code of Civil Procedure, a defendant
may, at any time before judgment, upon reasonable no-
tice to plaintiff, move to dissolve an attachment, and the
fact that the attached property does not belong to the
defendant, or is encumbered for its full value, does not
bar or estop him from filing a motion to discharge.” It
was further held in said case: “An attaching plaintift
is estopped to assert that the defendant has not sufficient
interest to defend against the attachment.” To the same
effect see South Park Improvement Co. v. Baker, 51 Neb.,
392. These cases are decisive against the contention of
the plaintiffs in error, and expressly rule that one made a
defendant in an attachment proceeding may move to dis-
charge such attachment from the whole or any part of the
property attached notwithstanding the fact that he had
disposed of his entire interest in such property prior to
its seizure.

2. On the hearing of the motion to discharge the at-
tachment the plaintiffs in error sought to call and exam-
ine witnesses in support of the attachment. The district
court refused to permit this to be done, and this is the
second assignment of error argued here. Counsel for
plaintiffs in error in support of their contention cite us
to Tyler v. Safford, 24 Kan., 580. In that case the district
court on hearing of the motion to discharge the attach-
ment permitted witnesses to be called and examined. Its
action in this respect was assigned for error, but the su-
preme court overruled the exception and held that,
whether the district court should have heard oral evi-
dence on the motion to discharge the attachment was a
matter discretionary with it. The usual practice in this
state is to use affidavits upon the hearing of a motion to
discharge an attachment where the motion is not based
upon the record or some defect therein. Section 236 of
the Code of Civil Procedure provides that where the mo-
tion of a defendant to discharge the attachment is sup--
ported by affidavits the plaintiff in the attachment may
oppose the motion by affidavits or other evidence. But
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we do not construe this section 'as conferring upon an
attachment plaintiff the absolute right to resist the mo-
tion to discharge by oral evidence. It was a matter for
the discretion of the district court whether, on the hear-
ing of this motion to discharge, it would hear oral evi-
dence. i

3. The third assignment of error is that the order dis-
charging the attachment is not supported by sufficient
evidence. To restate this evidence here would subserve
no useful purpose. We have carefully examined it and
concur with the district court that the transfer com-
plained of made by Scott and others was not made
with a fraudulent purpose. The judgment of the dis-
trict court is

AFFIRMED.

NORVAL, J., dissenting.

I do not agree to the conclusion reached, and state the
grounds for my dissent: The trial court declined to re-
ceive oral testimony in resistance of the motion to dis-
charge the attachment. The practice in the different
states is not uniform as to the trial of issues raised by a
motion for the dissolution of an attachment. In some of
the states the evidence is confined to affidavits and coun-
ter affidavits; in some, the motion is determined upon
oral evidence; and in other states either affidavits or oral
testimony may be received. The manner of proof is gen-
erally regulated by the statutes, and this is true in this
state. By section 236 of the Code of Civil Procedure it
is provided: “If the motion be made upon affidavits on
the part of the defendant, or papers or evidence in the
" case, but not otherwise, the plaintiff may oppose the
same by affidavits or other evidence, in addition to that
on which the order of attachment was made.” The con-
tention is that it is discretionary with the trial court
whether it will permit oral evidence to be used in resist-
ance of a motion to vacate an order of attachment. It
is competent on the hearing of such motion for the plain-
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tiff to introduce affidavits or any other proper evidence.
There is nothing in the statute which makes it discre-
tionary with the court whether it will receive oral evi-
dence or exclude it, and we have no right to confer such
discretion by judicial interpretation. The language of
the statute is, “the plaintiff may oppose the same by affi-
davits or other evidence,” and not “by affidavits or other
evidence, in the discretion of the court.” The statute
gives the litigant the right to determine for himself
whether he will use affidavits on the hearing, or take the
testimony of witnesses before the court. (Robinson w.
Morrison, 2 App. D. C., 105; Hale v. Richardson, 8) N. Car.,
62.)

Tyler v. Safford, 24 Kan., 580, does not decide that it is
discretionary with the court whether it will allow wit-
nesses to be examined orally on the hearing of a motion
to dissolve an attachment. In that case plaintiff pre-
sented his own affidavit in support of the attachment,
and it was held not erroneous to permit the defendant
to cross-examine orally the plaintiff upon the subject-
matter of said affidavit. Moreover, that case is based
entirely upon State v. Stackhouse, 24 Kan., 445, which was
a criminal prosecution, and involved the right of the
court, independent of any statute, on the hearing of a
motion in such case, to permit a witness to be called be-
fore it, and examined orally. It was ruled that it was
discretionary with the court whether it would allow
proofs to be made in that manner or not.

If it be true, as contended, that our statute does not
give to a plaintiff in attachment the absolute right to in-
troduce oral testimony upon the hearing of a motion to
discharge, but that the mode of proof is confided to the
discretion of the trial court, then this cause should be re-
versed for an abuse of discretion, as will be presently dis-
closed. The affidavit on which the attachment was issued
charged that the defendants transferred their property
for the purpose of defrauding their creditors. The mo-
tion to discharge put in issue the truthfulness of said
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averment, and the testimony relating thereto was very
conflicting. There was read, in support of the motion, the
affidavit of Walter W. Scott, one of the defendants, which
tended to establish the bona fides of the sale of the prop-
erty, and yet the court below refused to allow counsel
for plaintiffs to examine orally before the court, the said
Walter W. Scott, upon the subject covered by his affi-
davit. This ruling could not have been otherwise than
prejudicial to the rights of plaintiffs, and was diamet-
rically opposed to the practice sanctioned in Tyler v. Saf-
ford, 24 Kan., 580. The use of affidavits is a very unsat-
isfactory method of trying an issue of fact, and more
especially is this true when the question of fraud is in-
volved, since affidavits frequently are couched in the
language of counsel, instead of that of witness, and do
not always contain all the facts. An oral examination,
in the presence of the court, of Walter W. Scott might
have disclosed that the property was transferred with the
intent of defrauding creditors. The order vacating the
attachment should be reversed.

D. M. OsBORN COMPANY V. T. JORDAN.
FiLEDp OCTOBER 20, 1897. No. 7515,

1. Principal and Agent: RATIFICATION OF UNAUTHORIZED AcTs. One
is not permitted to ratify an unauthorized act in so far as it oper-
ates to one's advantage and repudiate it in so far as it imposes
burdens. If one avail oneself of the fruits of an act one thereby
charges himself with the burden of all the instrumentalities em-
ployed by the agent to effect his purpose.

: EstorPpEL. Rule applied where plaintiff sued on g
note given for a machine, the defense being breach of warranty,
and the plaintiff seeking to avoid the warranty by showing that
the agent who took the note and gave the warranty as an induce-
ment to its execution was without authority so to do.

34
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Error from the district court of Greeley county.
T'ried below before KENDALL, J. Affirmed.

T.T. Bell and J. R. Hanna, for .pla.iﬁtiff in error.
T. J. Doyle, contra.

IRVINE, C.

The D. M. Osborn Company sued Jordan on a promis-
sory note. Jordan admitted its execution and pleaded
that it was given in consideration of a sale of a harvest-
ing machine, which the plaintiff at the time warranted to
be good and perfect and to do as good work as any ma-
chine made; that the plaintiff further agreed to send an
expert to put the machine in order before the next en-
suing harvest, and to furnish all needed repairs; that
the note was made relying on such warranty and agree-
ment; that the machine was not good and would not do
good work and was without value, and that the plaintiff
failed to perform its agreement with regard to repairing
the machine. In the district court there was a verdict
and judgment favorable to the defendant, and plaintiff
prosecutes error.

The first complaint made is that the verdict is contrary
to law and is not sustained by the evidence. The defend-
ant’s theory was that the machine had been first sold to
defendant’s son, and certain overdue notes given by him
in payment therefor being in the hands of one W. L.
Thompson for collection, the defendant agreed with
Thompson to himself take the machine on Thompson’s
making the warranty and agreement pleaded. He there-
upon gave the note, and the machine was delivered to
him. The evidence on his part fairly tends to support
this theory. The plaintiff’s theory was that Thompson, as
its collecting agent, took the note by way of security and
extension of time of payment of the son’s debt; that no
sale was made to defendant, and that Thompson was
without authority to make either the warranty or the

















































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































