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Chicago, B. & Q. R. Co. v. Curtis.

- CHICAGO, BURLINGTON & QUINCY RAILROAD COMPANY V.

"WiLLiaM H. CURTIS.

FrLep May §5,1897. No. 7103.

1. Railroad Companies: CARS: TRANSPORTATION. It is oﬁe of the du-

ties of a railroad company, as a common carrier, to receive and
transport over its line of road cars of other companies, if the
gauge of the road is suitable and the cars are not defective or out
of repair, or of such unusual and peculiar construction as to be
unreasonably hazardous or dangerous to work with or handle.

2. Master and Servant: Risks oF EMPLOYMENT: RAILROAD CARS: CoUup-

LINGS. That a car belonging to a read other than the one on which
a brakeman is employed is equipped with double deadwoods or
buffers is a fact which is open, apparent, and obvious to any par-
son attempting to couple the car; hence, any risk attendant on
such coupling is of the hazards incident to the duty and assumed by
the employe; and this is true notwithstanding the cars in general
use on the road on which the brakeman is employed are equipped
differently, or with single deadwoods.

: : . The evidence adduced in regard to a
couplmg kmfe and its use in coupling cars equipped with double
deadwoods held insufficient to establish or sustain a finding that
it was negligence of the company not to furnish the defendant in
error such a knife.

4. Railroad Companies: RELIEF DEPARTMENT: RELEASE OF LIABILITY

ror INJURY: VALmpIiTY OF ConTrACT. The contract signed by an
employe of the railroad company on becoming a member of what
was known as the “Burlington Voluntary Relief Department,” to
the effect that if he should be injured and receive moneys from the
relief fund of said relief department on account thereof, the ac-
ceptance of such moneys should operate as a release of such em-
ploye’s claim against said railroad company for damages because
of such injury, construed, and heid, (1) that such contract of an
employe did not lack consideration to support it; (2) that the
promise made by the employe to the relief department for the
benefit of the railroad company was available to the latter as a
cause of action or defense; (3) that such contract was not con-
trary to publie policy; (4) that the effect of such contract was not
to enable the railroad company to exonerate itself by contract
from liability for the negligence of itself or servants; (5) that the
employe did not waive his right of action agaiunst the railroad
company, in case he should be injured by its negligence, by the
execution of the contract; (6) that it is not the execution of the
contract that estops the injured employe, but his acceptance of
moneys from the relief department on account of his injury after
his cause of action against the railroad on account thereof arises.
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The doctrine announced in the second paragraph of the syllabus
to the opinion in the case of Chicago, B. & Q. R. Co. v. B¢ll, 44 Neb.,
44, approved and followed. .

ERROR from the district court of Jefferson county.
Tried below before BusH, J. Reversed. ’

The opinion contains a statement of the case.

J. W. Deweese, for plaintiff in error:

A foreign freight car tendered for shipment is personal
property, and a railroad company is required to receive
it and haul it the same as any other freight. (Pcoric &
P. U. R. Co. v. Chicago, R. I. & P. K. Co.,109 111, 137.)

The brakeman assumed the risk of injury from coupling
cars coming from another road and having coupling ap-
paratus different from the ordinary car. It was the duty
of the company to receive the car. Negligence of a car-
rier cannot be predicated upon the performance of a duty
required by law. (Thomas v. Missouri I’. . Co., 53 Am. &
Eng. R. Cas. [Mo.], 146; Mickigan C. R. Co. v. Smithson, 45
Mich., 214; Baldwin v. Chicago, R. I. & P. R. Co., 50 Ia.,
680; East T( nnessee, V. & G. R. Co. v. Turvaville, 12 So Rep.
[Ala.], 64; Ichler v. Sclurenk, 22 Atl. Rep. [Pa.], 911; Titus
v. Bmdiord B. & K. R. Co., 20 Atl. Rep. [Pa.], 517; T'oledo,
W. & W. R. Co. v. Black, 88 111, 114; Kohn v. MceNulta, 147
U. 8., 240; Indianapolis, B. déW R. Co. ». Flanigan, 77 11L,
365; H az‘ha/wayv Micligan C. R. Co., 51 Mich., 253; Atclu
son, T. & S. F. R. Co. v. Meyers, 76 Fed Rep., 443 Tuttle v.
Detroit, G. H. & M. R. Co., 122 U. 8., 189; Ladd v. Ncw Bed-
ford R. Co., 119 Mass., 412 Nmthem P. R. C’o v. Blake,
63 Fed. Rep, 45, I\Cllj v. Wisconsin C. R. Co., 23 N. W.
Rep. [Wis.], 890; Darracutts v. Chesapeake & 0. R. Co.,
2 8. E. Rep. [Va.], 513; Menomince River 8. & D. Co. v.
Milwaukee & N. R. Co., 65 N. W. Rep. [Wis.], 176; Pitts-
burgh & L. E. R. Co. v. Henley, 29 N. E. Rep. [0.], 575;
Norfolk & W. R. Co. v. Brown, 22 8. E. Rep. [Va.], 496.)

Tt was not the carrier’s duty to warn an experienced
employe. (Ycager v. Burlington, C. R. & N. Y. R. Co., 61 N.
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W. Rep. [Ia.], 215; Secord v. Chicago & M. L. S. R. Co., 65
N. W. Rep. [Mich.], 550.)

The contract under which the brakeman accepted bene-
fits from the Burlington Voluntary Relief Department
and released the railroad company from liability for
damages is valid and binding, and prevents him from
recovering in this action. (Chicago, B. & Q. R. Co. v. Wy-
more, 40 Neb., 645; Burlington Voluntary Relicf Department
v. White, 41 Neb., 547; Shaver v. Pennsylvania R. Co., T1
Fed. Rep., 931; Johnson v. Philadelphia & R. R. Co., 29 Atl.
Rep. [Pa.], 854; Graft v. Baltimore & O. R. Co., 8 Atl. Rep.
[Pa.], 206; Spitze v. Baltimore & 0. R. Co., 23 Atl. Rep.
[Md.], 307; Owens v. Baltimore & O. R. Co., 35 Fed. Rep.,
718; Black v. Baltimore & O. R. Co., 36 Ted. Rep., 655;
Fuller v. Baltimore & O. B. R. Ass'n, 10 Atl. Rep. [Md.],
237; Kinney v. Baltimore & O. . R. Ass’n, 53 Am. & Eng.
R. Cas. [W. Va.], 34; Donald v. Chicago, B. & Q. R. Co.,
61 N. W. Rep. [Ia.], 971; Leas v. Pacific R. Co., 37 N. E.
Rep. [Ind.], 423.)

A. W. Agee, also for plaintiff in error.

W. H. Woodward, contra:

A brakeman in coupling cars has a right to assume that
they are in good and safe condition, and it is not contribu-
tory negligence for him to run in between the cars with-
out stopping to examine whether the drawheads are
proper or not. (King v. Ohio R. R. Co., 8 Am. & Eng. R.
Cas. [U. 8. C. C. Dist. of Ind.], 119.)

It is negligence to receive a dangerous foreign car,
though sound in construction. (Gottlieb v. New York, L.
E.&W. R. Co.,24 Am. & Eng. R. Cas. [N. Y.}, 422; Mackin
v. Boston & A. R. Co., 135 Mass., 201.)

A railroad company cannot escape responsibility from
defective carriages ‘by borrowing them from another.
(Jetter v. New York & H. R. R. Co., 2 Abb. [N. Y.], 458.)

A brakeman who knows nothing of the danger of coup-
ling cars having double deadwoods, and who has but a
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few seconds to observe and act, is not negligent, as a mat-
ter of law, in not noticing that double deadwoods would
meet and injure him. (Reynolds v. Boston & M. R. Co., 53
Am. & Eng. R. Cas. [Vt.], 178)

A railroad company is liable for injuries to a brakeman
crushed between cars, unprovided with bumpers, which
he was suddenly called upon to couple without previous
information as to their condition. (dason v. Richmond &
D. R. Co., 53 Am. & Eng. R. Cas. [N. Car.], 183; O’Hare v.
Chicago & A. R. Co., 95 Mo., G62.)

A master is required to exercise ordinary care to make
the service reasonably safe. (Abel v. President D. & H. C.
Co., 128 N. Y., 662; McGovern p. Central V. R. Co., 123 N.
Y., 280; Dorsey v. Phillips & C. C. Co., 42 Wis., 597.)

A danger unknown to the servant, arising from a
breach of duty of the master, is actionable where injury
results, and such danger is not a risk of employment.
(King v. Olio R. Co., 14 Fed. Rep., 277; Gibson v. Pacific
K. Co., 46 Mo., 170; Huln v. Missouri . R. Co., 92 Mo., 440;
Baltimore & 0. C. R. Co. v. Rowan, 104 Ind., 88; Washington
& G. R. Co. v. McDade, 135 U. 8., 554; CQoodrich v. New
YorkC.& H. R. . Co., 116 N. Y., 398; Louisuille, N. A. & C.
R. Co. v. Frawley, 110 Ind., 18; Coates v. Boston & M. R. Co.,
153 Mass., 297; Thompson v. Chicago, M. & St. P. R. Co., 14
Ied. Rep., 564; Wheeler v. Wason Mfq. Co., 135 Mass., 294;
Swmith v. Oxford I. Co., 42 N. J. Law, 467; Beltimore & O. R.
Co. v. Baugh, 8 Am. R. R. & Cor. Cas. [U. 8.], 198.)

A common carrier cannot, by contract or otherwise,
limit its liability for negligence. (Smith v. North
Carolina R. Co., 64 N. Car., 235; Railway Co. v. Spangler,
44 O. St., 471; Kansas P. R. Co. v. Peavy, 29 Kan., 169;
Little Rock & F't. 8. R. Co. v. Flubanks, 48 Ark., 460; Memphis
& C. R. Co. v. Jones, 2 Head. [Tenn.], 517; Roesner v. Her-
man, 10 Biss. [U. 8.], 486.)

HARRISON, J.

The defendant in error instituted this action in the dis-
trict court of Jefferson county to recover damages alleged
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to have resulted from injuries received by him in an at-
tempt to couple together two freight cars of a company
other than the plaintiff in error, which were being, or to
to be, transported over the line of road or a portion thereof
of the plaintiff in error, and which had on them what were
known as double deadwoods or buffers. These double
deadwoods were of pieces of timber faced with iron, at-
tached on cach side of the draw-bar, and extended out
from the car as far as the draw-bar, so that they were
flush with the end or head of the draw-bar into which the
coupling-link was to be inserted in making the coupling.
The defendant in error’s right hand was caught between
the deadwoods and so bruised and mashed that amputa-
tion thereof was thought necessary and was performed.
Defendant in error was awarded a verdict and judgment
in the district court, and the company has prosecuted
error proceedings to this court.

The main allegations of the petition filed for defend-
ant in error were, in substance, that cars equipped with
double deadwoods were so difficult to couple, and the
act of coupling them so dangerous to persons undertaking
it, that it was negligence for the company to receive them
for transportation on its road; that having received them,
it was the duty of the company, when it called on the de-
fendant in error to couple them, to notify him of the
peculiarity of the construction of the cars and direct his
attention to the double deadwoods; that the failure to
give such notice was actionable negligence; also that it
was the duty of the company to furnish him with a
coupling-knife, in use for making couplings of cars having
double deadwoods, with which to make the coupling;
that this was not done, which was negligence on the part
of the company, which rendered it liable for the conse-
quent injuries to defendant in error. The double dead-
woods were referred to and described as follows: “These
two freight cars aforesaid had attached to them, where
the coupling was made, what is known by railroad men
as ‘man-killers’ or deadwoods, described as follows: The
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thickness and depth of said ‘man-killers’ and deadwoods
are each about six inches, the width of each about nine
inches, and the height or length of each is about sixteen
or eighteen inches, and the width of the draw-bar is about
ten inches, making the width from outer edge to outer
edge of said ‘man-killers’ about three feet. The height
or depth of the draw-bar is about eight inches, making
the heighth or depth of said ‘man-killers’ about sixteen
or eighteen inches.”

The answer of the company admitted that defendant
in error was injured at the time, place, and in the manner
alleged, but of the extent of the injuries alleged a want
of knowledge, and demanded proof, and joined issues as
to all the other material facts pleaded in the petition. It
was affirmatively stated in the answer, in substance, that
cars cquipped with double deadwoods were reasonably
safe, and had been in use for many years on many lines
of railroad engaged in interstate transportation; that the
two cars which the defendant in error attempted to
couple together were tendered to and received by the
plaintiff in error in. the regular course of the business of
interstate shipments, and that it was compelled to ac-
cept and transport them over its line of road; “that the
situation and use of the double deadwoeds on these cars
was plain to be seen, and the defendant alleges that what-
ever injury the plaintiff sustained at said time and place
said injury was caused by his own carelessness and negli-
gence and without any fault of this defendant.” As a
further defense it was stated that there had been organ-
ized and was in existence what was called and known as
the “Burlington Voluntary Relief Department,” of which
the defendant in error was a member, and on account of
such membership was entitled to certain benefits or pay-
ments, in the way of support and maintenance while in-
jured or sick at any time during his employment by
plaintiff in error; that the company had guarantied the
funds necessary, if any, over and above the regular stated
contributions of members to pay all calls on the funds to
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meet their designated purposes. (For an extended state-
ment of the plan of this relief department see Chicago, B.
€ Q. R. Co. v. Bell, 44 Neb., 44.)

It was further pleaded in this connection: “That in be-
coming a member of said association, in consideration of
the defendant company agreeing to guaranty the neces-
sary funds for the payment of the expenses of the relief
department, and of the dues and claims arising on ac-
count of such membership, the plaintiff contracted to and
with the said association and company to release the said
railroad company from all liability on account of any
accident where the plaintiff accepted benefits due to him
by reason of such accident and on account of his member-
ship in said association, specifying in his application for
~ membership as follows: _

“¢I also agree that in consideration of the amounts
paid and to be paid by said company for the maintenance
of the relief department, the acceptance of benefits from
the said relief fund for injury or death shall operate as
a release and satisfaction of all claims for damages
against said company arising from such injury or death,
which would be made by me or my legal representatives.’

“That shortly after the injury to the plaintiff, he made
application to the said relief department for the benefits
accruing to him on account of his disability resulting
from said injury, and he was duly paid the full amount
of benefits accruing to him on account of his membership
in said relief department for such disability, from month
to month, in accordance with his contract of membership,
and he received the said the money as benefits aceruing
to him on account of his membership in said relief de-
partment, which money was paid by the defendant com-
pany on account of its guaranty for the furnishing of the
necessary funds; that at said time, and prior thereto, the
relief department funds fell far short of the amount neces-
sary to satisfy the claims justly due to various sick and
injured employes, on account of their membership in said
relief department; and the defendant railroad company
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furnished the money for carrying out the terms and con-
ditions of the relief department benefits, in accordance
with the contract with the plaintiff, as well as the other
employes who were members in said department; the
exact amount paid by the railroad company for such
period the defendant is not at this moment advised.”
The aggregate or total of the sums paid to defendant in
error was also stated. )

In a reply the defendant in error denied all new matter
set up in the answer; admitted the existence of the relief
department, his membership in the same, and his recep-
tion of benefits after he was injured. Of the amount re-
ceived he was not advised and could not definitely state,
and among the reasons why this receiving the payment
should not bar him of this action, it was pleaded that
“plaintiff further alleges the fact to be that before he
could engage in the services of said company he was re-
quired and compelled to join said Burlington Voluntary
Relief Department and become a regular member
thereof.”

At the first offer of evidence, an objection to the in-
troduction of any was interposed for the company on
the ground that the petition was insufficient,—did not
state a cause of action. This was overruled, and such
action of the trial court is of the errors asigned and pre-
sented. When objection is made, during a trial, that the
petition is defective, in that it does not state a cause of
action, the pleading will be liberally construed and, if
possible, sustained. (Marvin v. Weider, 31 Neb., 774.)
Read and interpreted within the foregoing rule, the peti-
tion stated a cause of action in that it raised a question
of whether a coupling-knife should have been furnished
to defendant in error to use when called on to couple cars
on which there were double buffers; also, whether or not
the equipment of cars with double deadwoods made the
act of coupling so dangerous as to constitute it negligence
per se to have them on the line of road or to receive them

and transport them, as to all the employes who were re-
33
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quired to couple them together while they were in transit;
and further, whether the company had been negligent
in not notifying defendant in error of the presence of
these cars and the difference in construction in regard
to buffers from those in general use on its line.

There were assignments of error which make necessary
an examination of the evidence in connection with the
allegations of the pleadings in the light of the rules of
law applicable to the points and questions raised, and
which have been discussed by counsel. This we will now
attempt to do. The first question which it seems proper
to notice in regular order is, what was the duty of the
railroad company in regard to the reception for transpor-
tation of the cars of other lines tendered to it for such
purpose? In some states this matter has been regulated
by constitutional provision, in others by statute, and in
others been held to be a part of the duty of a railroad as
a carrier. It was said on this subject in the decision in
the case of Louisville & N. R. Co. v. Boland, 11 So. Rep.
[Ala.], 667: “It may be said it is a matter of common
knowledge that the demands and exigencies of commerce
require in the transportation of freight that the cars of
one company shall be hauled over the road of another,
and that, in order to meet this demand, the gauge of the
tracks of the great trunk lines have been made uniform.
This necessity has been recognized and provided for by
statute in many of the states, including Alabama. See-
tion 21 of article 14 of the constitution, and section 1165
of the Code of 1886, carrying the same into effect, make
it mandatory on railroads, when required, to transport
or draw over its line the passengers, freight, or cars of
any intersecting or connecting road, on reasonable terms,
provided such cars are adapted to the gauge of its track,
are sufficiently strong, and otherwise in proper condition
for safe transportation.” In the opinion, written by
Cooley, J., in the case of Michigan C. R. Co. v. Smathson,
7 N. W. Rep. [Mich.], 791, is the following statement:
“The primary fact that must rule this controversy is that
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~the Michigan Central Railroad Company is compelled to
receive and transport over its road all the varieties of
freight cars which are offered to it for the purpose and
which: are upon wheels adapted to its gauge. It is com-
pelled to do so, first, because the necessities of commerce
demand it. It cannot and would not be tolerated that
cars loaded at New York for San Francisco, or at Boston
for Chicago, should have their freight transferred from
one car to another whenever they passed upon another
road. Time would be lost, expense increased, injuries to
freight made more numerous, and no corresponding ad-
vantage accrue to anyone. It is compelled to do so, sec-
ond, by its own interest. To attempt to stop every car
offered to it at its termini, that the freight might be trans-
ferred to its own vehicles, would be to drive away from its
line a large portion of its traffic, and compel it to rely
upon a local business for which it must increase its
charges to make up if possible for what it would lose.
But third, the statute itself requires it. It is provided
by General Laws, 1873, p. 99, that ‘every corporation own-
ing a road in use shall, at reasonable times and for a
reasonable compensation, draw over the same the mer-
chandise and cars of any other corporation.” The neces-
sities of commerce require this with such imperative force -
that there could scarcely be a more flagrant breach of
corporate duty than would be a refusal to obey this law;
and the interference of the state to punish could hardly
fail to be speedy and effectual.”

In the case of Thomas v. Missouri P. R. Co., 18 S. W.
Rep. [Mo.], 980, it was observed: “Now, as to the second
point proposed for discussion: The constitution of this
state declares (art. 12, sec. 13): ‘Every railroad company
shall have the right, with its road, to intersect, connect:
with, or cross any other railroad, and shall receive and
transport each other’s passengers, tonnage, and cars,
loaded or empty, without delay or discrimination.” And
section 2626, Revised Statutes, 1889, is but a legislative
declaration of the same mandate. It will be observed
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that this language is mandatory. Under its terms it be-
comes the imperative duty of every railway company in
the state to ‘receive and transport each other’s passen-
gers, tonnage, and cars, loaded or empty, without delay
or discrimination.” Of course, this language, under the
operation of a familiar principle, is to receive a reason-
able construction, and such construction would obviously
exclude damaged cars and cars out of repair, but not
those whose construction or coupling apparatus differs
from those belonging to or operated by the defendant
company. Now, negligence is the result of a failure to
perform a duty. From this premise.it follows that no
course of conduct can justly be termed ‘negligent’ which
results from a simple performance of a duty enjoined by
law, to-wit, the reception and transportation of cars from
other roads.” In Iowa, where a statutory provision pre-
vailed, a similar ruling has been made. It was said: “It
must be borne in mind that the question is whether it is
negligence for the defendant to receive and transport cars
of other roads in general use, and in the ordinary course
of business, which are not constructed with the most ap-
proved appliances. Public policy Lhas some bearing on
this proposition. It is undoubtedly of great importance
to the trade and commerce of the country that a car once
loaded should go through to its destination without
breaking bulk. It is unnecessary, it is believed, to en-
large on this point, as its importance will be readily ae-
knowledged. Suppose, then, the Union Pacific Railroad
Company should deliver a car constructed as these were
to the defendant, which was loaded with merchandise
destined for New York, and as provided in the Code, sec-
tion 1292, and in strict accord therewith request the de-
fendant to transport the same, would the defendant be
bound to receive such ecar, and for a refusal would it be
liable in damages, the only ground of refusal being that
it was dangerous to its employes to transport such a car;
while, on the other hand, it would be shown that ecars so
constructed were in use on all other roads. Itis sufficient
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to say that it admits of great doubt whether such a de-
fense should be permitted to prevail.” (Baldwin v. Chi-
cago, R. I. & P. R. Co., 50 Ia., 680.) A like doctrine has
been announced in Illinois, without statutory provision.
(See Indianapolis, B. & W. R. Co. v. I'lanigan, 77 I1l., 365;
Toledo, W. & W. R. Co. v. Black, 88 Ill., 112.) “Even in
the absence of any statute or special contract, regulating
the terms of receiving and drawing such cars, the defend-
ant was bound, as a common carrier, to receive and draw
them.” (Mackin v. Boston & A. R. Co., 135 Mass., 201;
Vermont & M. R. Co. v. Ilitchburg R. Co., 14 Allen [Mass.],
462.)

In section 4, article 11, of our constitution it is pro-
vided: “Railways heretofore comnstructed, or that may
hereafter be constructed in this state, are hereby declared
public highways, and shall be free to all persons for the
transportation of their persons and property thereon,
under such regulations as may be prescribed by law.”
This constitutional provision, giving it a fair and reason-
able construction, is broad enough to include the trans-
portation of cars of one company over the line of another,
and cast the duty on a railroad, when cars of another
road are tendered, of receiving and transporting them
where the gauge is suitable, and the cars offered are not
defective, out of repair, or of such construction in whole
or in any particular as to be unreasonably dangerous to
those who might be obliged to work on or to handle them.
(See Peoria & P. U. R. Co. v. Chicago, R. I. & P. R. Co., 109
Ill., 135.) Moreover, aside from the constitutional re-
quirement, we think on principle it must be said that
railroads, as common carriers, must receive and transport
cars of other roads, when tendered under proper condi-
tions. (Vermont & M. R. Co. v. Fitchburg R. Co., supra;
Mackin v. Boston & A. R. Co., supra; Indianapolis, B. & W.
R. Co. v. Flanigan, supra; Toledo, W. & W. R. Co. v. Black,
supra.) It was not claimed that these cars were defect-
ive, or that they were not in good repair. One branch
of the complaint was that the receiving and transporting
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of cars having attached to them double buffers consti-
tuted negligence. Tar the greater number of freight cars
belonging to and in daily use on the western railroads,
and in this state, have on them what are known as “single
deadwoods” on each end of a car, and immediately above
the draw-bar attached horizontally, a block or piece of
timber about two feet in length, about four inches thick,
and four or five inches in height. On these the draw-bars
extend beyond the deadwoods several inches, and when
the cars are to be coupled the draw-bars are expected to
meet as the one car is pushed up to the other, and bear
the immediate effect of the consequent shock. If a draw-
bar is weak or out of repair, and gives way when a coup-
ling is being made, or if for some reason the draw-bars
do not strike, but pass each other as they sometimes do,
with the single buffers there is danger to the life of the
employe engaged in effecting the coupling.

The evidence in this case disclosed that in coupling
cars having double deadwoods there was more hazard
to the arm and hand than in performing the same work
with those having single buffers; that the double buffers
furnished greater security to life than the single; also
that coupling cars by hand by the use of the link and pin,
whether equipped with single buffers or double dead-
woods, is at best a hazardous undertaking, and one which
requires care. It was further shown that freight cars
with double buffers, similar in construction to the ones
on these cars, were in general use by some of the long
lines of railway and freight lines, and it was not shown
that they have been discarded or prohibited by any. The
defendant in error was about twenty-seven years old at
the time he was injured, and had been “railroading” some
six or seven years; had worked on several different rail-
roads, also as a switchman in the “terminal” yard at Kan-
sas City; had heard of cars with double deadwoods; did
not remember to have seen or worked on or about any
such cars; had heard the double deadwoods called “man-
killers;” knew that they were carried over any and all
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railroads of the country. It appears that there is to the
draw-bar ordinarily used on freight cars what is called a
head,—the draw-head.” This is at the end distant from
the car, and is hollow, to allow the insertion of the link,
which is used to connect the cars. A few inches back
toward the car the draw-bar has a hole through it, into
which fits a pin, which extends down through the draw-
bar and link, thus effecting the coupling. It appears that
frequently, when cars are to be coupled, the pin is “set”
in such manner and position in or on the draw-bar of one
of the cars to be coupled that when the cars are brought
together the jar which results when the ends of the draw-
bars strike causes the pin to drop into place and finish the
coupling. About 8 o’clock, in the evening of October 15,
1891, in Woodlawn, a station in this state, on the line of
the plaintiff in error, the defendant in error attempted
to couple the two cars on which were the double dead-
woods. They were on a side track or switch, and one had
been attached to the train of cars, at the head end of
which was the engine. The defendant in error states
that he stepped up to the detached one and set the pin,
preparatory to coupling, gave the signal to the engineer
to “back up,”—the cars were at the time about fifteen feet
apart,—and when they were brought together his hand,
with which he had raised and directed the link in its
proper direction, was caught between the buffers and
mashed. In this connection, we will call attention to
portions of the evidence which have a bearing on the ques-
tion of the care which was exercised by defendant in error
at the time he received the injury. He stated that he
went to the car and set the pin, and we will now quote
from the evidence:

Q. Describe it.

A. I set it in the hole so when the link came in it shook
the pin down through the link.

Q. This draw-bar is between the deadwoods?

A. Yes, sir.

Q. You was on the outside about even with the dead-
woods?
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"A. Yes.

Q. Now, then, you went there, did you, with the pin in
Your hands when you went between them?

A. T set the pin.

Q. Did you take the pin in with you?

A. No, sir.

Q. The pin was in the draw-bar?

A. I think so, or else on the deadwood.

Q. How did you manage to set the pin in the hole
through the draw-bar? i

A. Treached over the top and set it.

Q. You reached over the deadwood?

A. If you come to the end of the car you can see on the
face of the draw-bar to set your pin.

Q. You stepped in there by the side of the draw-head
and took up the pin and set it in the hole?

. Yes, sir.

Could you see where you was putting the pin?

. Yes, sir,

You could see the end of the draw-bar?

. Yes, sir,

Did you hold your lantern where you could see it?
Yes, sir.

And these deadwoods, too?

I don’t remember of seeing the deadwoods ; I wasn’t
looking for them.

Q. You didn’t pay any attention to see whether they
were there or not?

A. No, sir. )

And further on this subject:

Q. You set the pin in this stationary car before the
others began to move back? . -

A. Yes, sir.

Q. So you went in there by the stationary car and fixed
your pin in the hole in the draw-head between these two
deadwoods before you signaled to the engineer to
back up?

A. Yes, sir.

POPOPOPOP
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Q. After doing that you signaled him to back up?

A. Yes, sir. .

Q. When he backed up what did you do?

A. T stepped up to this car and took hold of the rod
for a hand hold.

Q. With your left hand?

A. Yes, sir; the lantern was in my left hand.

Q. With your back to the moving train?

A. Yes, sir; my back or side. I don’t know which you
want it. It wouldn’t be exactly my back. I was stand-
ing in this shape.

Q. You say you would be standing angling toward the
car that was approaching, your back toward that car and-
face toward the drawhead of the stationary car?

A. Yes, sir.

Q. As it came back you caught the link with your
hand?

A. Yes, sir.

Q. What did you do?

A. T held it until I thought it was close enough to go
in the draw-bar and then I took my hand out, but didn’t
get it out quick enough.

On page 20 plaintiff is asked:

Q. Did you look to see what kind of a car you coupled?
anything about it, what kind of a coupling it was?

A. No, sir; that wasn’t my business.

Q. That wasn’t your business?

A. No, sir.

Q. You didn’t pay any attention to the kind of car you
were going to couple?

A. No, sir.

Q. You paid no attention asto what kind of a draw-bar
or deadwood the car had?

A. No more than to see that they were there; to see
that the pin and link was there.

Q. You saw that, did you?

A. Yes, sir.

Q. Further than that you didn’t pay any attention to
it, you say?
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A. No, sir; I didn’t.

Q. You paid no attention to the kind of deadwoods,
whether it was a foreign car or whether it was a St. Joe
or C,-B. & Q. car?

A. I paid no attention to that at all.

As we have hereinbefore concluded, it was the duty of
the company to receive and transport these “foreign
cars.” They were not shown to be faulty, or out of re-
pair, nor was it shown that the deadwoods with which
they were equipped were unsuited to the purpose for
which they were intended or made, nor that they were
unreasonably unsafe or hazardous. From which we must
conclude that it was not negligence in the com pany to re-
ceive them and haul them over its road. The question of
whether it is an act of negligence for a railway company
to receive and draw cars of another company, which have
on them double buffers, while its own cars have or are
equipped with a different pattern of deadwoods, has been
considered in a number of cases, and almost without ex-
ception it has been held not to constitute negligence.
(Pittsburg & L. B. R. Co. v. Henly, 48 O. St., 608; Michigan
C. R. Co. v. Smithson, 45 Mich., 212; H. athaway v. Micligan
C. R. Co., 51 Mich., 253; Indianapolis, B. & W. R. Co. v.
Planigan, 77 111., 365; Baldwin v. Chicago, R. I. & P. R. Co.,
50 Ia., 680; Kohn v. McNulta, 13 Sup. Ct. Rep., 298.)

It is a well settled rule that it is the duty of an
employer to exercise due care for those in his employ-
ment, and not subject them to hazards or dangers by his
negligence. It is also well established that one entering
into the employment of another assumes the risks ordi.
narily incident to the employment, including such as are
open, apparent, or obvious, or should be to a person of the
experience and understanding of the employe. The dif-
ference in the danger in coupling cars having double
buffers and those having single, is one of degree, and the
extra hazard requires a greater degree of care. We have
been furnished, in the record, with a photograph, which
is said to be a fair representation of the deadwoods on the
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cars which the defendant in error tried to couple, and it
is very apparent that if a person should approach a car,
on which was such an appliance, to do work which re-
quired that he place an iron pin in a hole in the draw-bar
situated between the timbers of the deadwood, it would
be almost an impossibility for him to do so without notic-
ing the construction of the deadwood, unless he was at the
time very carcless and unobservant. Furthermore, de-
fendant in error, with his six or seven years’ experience
as a railroad man, knew or must be charged with notice,
that cars similar to these were passing back and forth
acros s the country, on any and all the lines of 1ailroad, and
that Le might be called upon to work on or about one at
any time, and must take the necessary care and thought
to do so safely; and if it could not be done by the exercise
of due care, to refuse to do the task, for no one can or will
be called upon to perform an impossible task, or one
which cannot be safely performed, if proper care and at-
tention be exercised.

In the opinion in the case of Michigan C. R. Co. v. Smith-
son, supra, wherein the action was predicated on an in-
jury to the hand of an employe of the company, which oc-
curred while he was engaged in an attempt to couple a
car which belonged to another company, then being
hauled over the road, and which had double deadwoods,
it was stated: “But we have had produced for our inspec-
tion on the argument a model of the double deadwoods
which caused the injury, and it seems impossible to give
to the coupler any better or more effectual notification
of their presence, and of the difference from those belong-
ing to the defendants than their very form necessarily
gives of itself. The difference is very marked and strik-
ing, and it is quite impossible to couple the double dead-
woods or to approach them for the purpose with any de-
gree of attention without observing it. This is so
whether the coupling is done in the daytime or night-
time; for in the night every switchman has his lantern
with him, or should have it on all occasions. If, there-
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fore, a switchman were to declare that he had attempted
to couple the double deadwoods without noticing how
they differed from the cars of defendant, the conclusion
would be inevitable that he had gone heedlessly in the
performance of a duty requiring great care, and that he
Liad not allowed his eyes to inform him what was before
him. Moreover the business of the road was of itself a
notification that many differences requiring attention in
coupling were to be encountered by the switchmen and
brakemen. The Michigan Central is a great common way
for the cars of all the railroad companies of the country,
and every man in the employ of the defendant, if he has
ordinary intelligence, is perfectly cognizant of the fact.
He knows, too, that the cars of the several railroad and
transportation companies differ, and that at one time or
another all these differences may appear in the cars he
may be called upon to couple or uncouple. Every train is
likely to have several kinds, and he cannot assume as he
passes from one to another that the two will be alike;
much less that the whole train will be. To notify him
‘specially of the differences would not only be troublesome
and expensive, and oftentimes, as above explained, con-
fusing, but it would be a work of supererogation; for
any man capable intelligently of performing the duty
would be no wiser after the notice than before; and a
man who would not heed the information the very nature
and course of the business would impart to him, would
be protected by no notice. The best notice is that which
a man must of necessity see and which cannot confuse or
mislead him; he needs no printed placard to announce a
precipice when he stands before it.”

In Hathaway v. Michigan C. R. Co., supra, another case
in which the facts were similar to the circumstances in
the case at bar, it was said: “In this case the danger con-
sisted in the brakeman being caught between the two
deadwoods as they came together. The deadwoods were
in plain sight; they were really the most prominent ob-
jects on the end of the cars. The plaintiff had full oppor-
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tunity of examining the one by which he stood some
moments before the cars came together. Its size, shape,
and the location of the draw-bar were before him. He
had only to look at it to be informed of any peril surround-
ing it. The moving car at a distance of 20 feet, with
its deadwood and draw-bar in plain view, slowly ap-
proached the one where the plaintiff was standing. It
does not appear there was any hurry about the business.
How could the plaintiff have been better warned? Cer-
tainly he knew the car was coming, and could see the
deadwoods and draw-bar thereon as well as if he had
made the coupling a thousand times before. He could
not fail to see if he looked at all. It was no special risk
to which he was subjected, but it was common to all that
class of cars going daily over the defendant’s road, and
of which the plaintiff had had, for nearly a week, at least,
the opportunity of knowing, whether he availed himself
of it or not. The risk in making that coupling was in-
cident to the service the plaintiff had voluntarily engaged
in,—one of which, from the very nature of the business,
he must, under the circumstances, have been cognizant;
and no other or better notice of which could be possibly
given than that which the plaintiff had as he stood there
and saw the two cars, with the deadwoods approaching
each other; and no amount of experience could further
or better warn the plaintiff of the dangers then before
him in making the unfortunate coupling. * * * The
plaintiff had full opportunity to see and examine the cars
from which he received his injury, and all the peculiari-
ties of the double deadwoods, if there were any, and the
differences between them and the deadwoods upon the
Michigan Central cars, had he looked at them; they were
in the very train in which he was injured. He might
have seen that the draw-bars of the cars he was injured
by projected little, if any, beyond the faces of the dead-
woods; that to place his arm between the approaching
blocks would inevitably result in injury; and that the
way to make the coupling safely was to keep his arm
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above or below the deadwoods. All these things were
before him, and it was the simplest of all his duties to
look at them. No youthful inexperience can be offered
as an excuse for his failing so to do; and his failure to
use his lantern and make such observations, under the
undisputed facts and circumstances disclosed in this rec-
ord, shows unmistakably a degree of negligence on the
part of the plaintiff which very largely contributed, if
not wholly, to the injury complained of.” :

In Thomas v. Missouri P. R. Co., supra, we find the fol-
lowing: “The occasional or frequent use of such cars on
any road, in the ordinary course of business, is one of the
ordinary risks an employe assumes. Ile knows, ‘or is
bound to know, that cars from other roads are being con-
stantly hauled over the road whose employe he is. The
most ordinary observation will teach him this. He must
know these cars may be differently constructed.”

In the opinion in the case of Kohn v. McNulta, supra,
written by Mr. Justice Brewer, it was stated: “It is not
pretended that these cars were out of repair, or in a de-
fective condition, but simply that they were constructed
differently from the Wabash cars, in that they had double
deadwoods or bumpers of unusual length, to protect the
draw-bars. But all this was obvious to ‘even a passing
glance, and the risk which there was in coupling such
cars was apparent. It required no special skill or knowl:
edge to detect it. The intervenor was no boy, placed by
the employer in a position of undisclosed danger, but a
mature man, doing the ordinary work which he had en-
gaged to do, and whose risks in this respect were obvious
to anyone. Under those circumstances he assumed the
risk of such an accident as this, and no negligence can be
imputed to the employer. (Tuttle o. Railway Co., 122
U. 8.,189; 7 Sup. Ct. Rep., 116; Ladd v. Railroad Co., 119
Mass., 412.)”

We must conclude that the company was not negligent
in receiving and hauling these cars over its road , and that
the risks incident to the coupling were assumed by the
defendant in error.
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There was some evidence in regard to a coupling-knife
and its use on some roads, but there was not evidence
sufficient to sustain a finding that the knife was necessary
for such couplings as was the one attempted by defend-
ant in error, or that a failure to furnish the knife was an
act of negligence which rendered or tended to make
plaintiff in error liable for the injury on which this suit
is based. It is possible that facts might be shown
which would lend force to the position taken in this
branch of the case, but they are not in the record before
us. (Hathaway v. Michigan C. R. Co., supra.)

We will now turn our attention to the examination of
the question herein presented, relative to the relief de-
partment in regard to the claim that the contract by
which the party injured becomes entitled tq benefits, if he
chooses to take them, is invalid and incapable of enforce-
ment. The question here raised was considered by this
court in the case of Chicago, B. & Q. R. Co. v. Bell, reported
in 44 Neb., 44, and the contract held to be a valid one.
We have been furnished with no reasons which seem
sufficient to call for a reversal of the views then adopted
and announced; hence, we will again approve them
herein. (See, also, on this point, Shaver v. Pecnnsylvania
R. Oo., 71 Fed. Rep., 931; Johnson v. Pennsylvania R. Co.,
29 Atl. Rep. [Pa.], 854; Owens v. Baltimore & O. R. Co., 35
Fed. Rep., 718; Black v. Baltimore & O. R. Co., 36 Fed.
Rep., 655; Donald v. Chicago, B. & Q. E. Co., 61 N. W. Rep.
[Ia.], 971; Leas v. Pennsylvania R. Co., 37 N. E. Rep. [Ind.],
423; Ringle v. Pennsylvania R. Co., 30 Atl. Rep. [Pa.], 492;
Pittsburgh, C. C. & St. L. R. Co. v. Coz, 45 N. E. Rep. [0.],
641.) As we have hereinbefore stated, it was pleaded in
the reply that “plaintiff further alleges the fact to be that
before he could engage in the services of said company
he was required and compelled to join said Burlington
Voluntary Relief Department and become a regular mem-
ber thereof.” In this it will be noticed there is no direct-
statement that whatever was done in coercing the de-
fendant in error to join the relief department was by or
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for the company, though it is true that it is the inference
which must naturally be drawn from the statement, that
the requirement was by or for the company; but without
regard as to whether this was sufficient, there was no evi-
dence of any undue influence or pressure brought to bear
by this company to induce the defendant in error to be-
come a member of the relief department, and with such
existent conditions and facts at the time the influence was
exerted as must be in order to render the contract invalid
or voidable.

There is another question which we will notice. The
defendant in error having received benefits or payments
under the contract by which he became a member of the
relief department, if it be conceded that it was a contract
which he could avoid at any time by disaffirming, can
he now successfully attack it; or, if he might now be
allowed to repudiate it, must he first tender a return of
what he has received under and by virtue of it? Such
a contract may be either ratified or disaffirmed at the
option of the aggrieved party. (Clark, Contracts, 373.)
The defendant in error admitted in his reply that he had
received benefits under the contract, and, so far as we are
informed by the evidence introduced on this branch of
the case, there were no facts which would tend to show
that his actions in receiving the payments were without
full knowledge and information of the effect of such acts
on his part, or that they were done by other than his own
free will and accord. What may be developed at an-
other trial remains for the future. On the subject of the
necessity of the tender of the return of the benefits re-
ceived it has been said: “A release of a claim for dam-
ages for injuries received through negligence, obtained
by fraud, is valid until disaffirmed by tendering back the
consideration. (Kreuzen v. Forty-seccond St., M. & St. M.
dve. R, Co.,,13 N. Y. Supp., 588.)

The judgment of the district court must be reversed
and the case remanded for further proceedings.

. REVERSED AND REMANDED,
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FiLep May 5,1897. No. 7290.

1. Quieting Title: TAX DEEDS: PAYMENT OF TAXES. In an action by a
purchaser of property at tax sale, who had received a county
treasurer’s deed for the property, to have his title to the property
quieted, an answering defendant set up title in himself and asked
the cancellation of record of the tax deed and the removal of the
cloud created by it from his title. Ifeld, That as a condition of
granting to such defendant the relief prayed he must pay the
taxes justly chargeable against the property which had been paid
by the plaintiff.

2. H : : DESCRIPTION: MISTAKE. A party by a letter
to a county treasurer desired him to make and forward a state-
ment of taxes due against “Lots 5 and 6, of Hillside No. 1, corner
of Burt and Thirtieth streets.” Ileld, That the portion of the
above description, “Lots 5 and 6, Hillside No. 1,” was its more
specific and governing part; and that the treasurer or his assist-
ant relied thereon and did not examine to ascertain whether prop-
erty of such description was at the corner of Burt and Thirtieth
streets, but made the requested statement according to the de-
scription as to lots in Hillside No. 1, this furnishing him sufficient
and complete information on which to proceed, and forwarded the
statement; and the applicant for the statement paid the taxes
shown thereon, thereby paying taxes on property which did not
belong to him, and the taxes which he intended to pay became de-
linquent and his property was sold for their payment. In an
action between the purchaser at the tax sale and the owner of the
property which involved his being required to pay the taxes on
the property sold, the burden and consequences of the mistaken
payment must be borne by the owner of the property and could
not be alleged as a mistake of the county treasurer.

3. : : : . Held, That the same is true of a simi-
lar mlstake which occurred when the owner of the property was
present in the treasurer’s office, and by his suggestions or direc-
tions caused a mistake to be made in the description of property
which he desired to redeem from sale made for delinquent taxes
whereby he failed to redeem his own but paid for and received a
certificate of redemption for other property.

4. Tax Sales: IMPROVEMENTS BY PURCHASER. The value of an improve-
ment made by a purchaser at tax sale Leld not properly presented
in this action to constitute it a subject of recovery,

34
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AppEAL from the district court of Douglas county.
Heard below before FERGUSON, J. Modified.

John T. Cathers, for appellant.

W. A. Saunders and Saunders, McFarland & Dickey, con-
tra.

HARRISON, J.

In this, an action instituted in the district court of
Douglas county, the plaintiff sought to have quieted the
title to lots 5 and 6, in block 1, of Iillside Addition No. 2
of the city of Omaha, which he had acquired by tax deed
issued to him by the county treasurer of Douglas county.
It was alleged that plaintiff had purchased the property
at private sale, made for the delinquent taxes for the
year 1839, and after the usual proceedings in such cases,
the property not baving been redeemed, a deed was
issued by the county treasurer by which it was conveyed
to the plaintiff. It was also pleaded that the defendant
had or claimed some interest in or to the property. The
defendant (herecinafter designated the appellant) an-
swered denying many of the allegations of appellee’s peti-
tion, and stated affirmatively several reasons why the
deed by the treasurer to appellee was void and of no ef-
fect; also that prior to the time of appellee’s alleged
purchase the title to the premises in controversy had been
conveyed to appellant by warranty deed executed and
delivered by certain named parties, and the ownership
and title had at all times since such conveyance eontinued
in the appellant. In regard to the taxes for the year
1889, and some other years, there were in the answer the
following allegations: “In answer to the paragraph num-
bered 7, this defendant says that he was not aware or
had no knowledge or information that the said J. L.
Browne had a tax certificate for said lots, and says if the
treasurer of Douglas county sold said lots, he did so con-
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trary to law. This defendant paid all taxes against said
lots demanded of him by the city and county treasurer
for the year 1889, and received receipts for the same; that
he made out a list on the 17th day of October, 1890, of all
property owned and controlled by him, in which list was
included lots 5 and 6, block 1, in Hillside Addition No. 2,
which he gave to the county treasurer and requested him
to give him the amount of taxes against said property,
which county treasurer did, and this defendant paid him
the amount in full and he received receipts for said
taxes; that this defendant afterwards learned that said
lots had been sold for taxes, and on the 27th day of July,
1892, went to the office of the county treasurer to redeem
said property, and paid to the county treasurer the money
to redeem said lots and received from the county treas-
urer a redemption receipt by mistake for lot 1, block 1,
Hillside Addition No. 2, which mistake this defendant
did not notice at the time. The defendant says that he
never owned said lot 1 or had any interest or claim to the
same.” The answer closed with a prayer that the tax
deed be canceled, all claims of the appellee to the prop-
erty be declared without force, the cloud on the title be
removed, and the action of appellee be dismissed.

It appears that at the commencement and during the
trial, it was asked for the appellee that an amendment
to the petition be allowed by which would be made to
appear in detail the several sums of taxes which he
claimed to have paid on the property at and subsequent
to the time of purchase at the sale by the treasurer. This
was not done, but the court received evidence of thege
amounts, and also of an amount expended by appellee
in building a fence on the premises, evidently on the
theory that if appellant succeeded and obtained the af-
firmative relief asked for in his answer, the appellee might
recover the amounts he had paid and expended for taxes
and improvements on the property. A decree was ren-
dered which, although nothing is stated in it on the sub-
ject, or to such effect, plainly proceeded on the theory that
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the title of appellant asserted by virtue of the tax deed
failed, or did not exist, that the deed was void, and
awarded the appellee the aggregate of the sums he had
paid in taxes on the property, together with the amount
which the fence had cost, and established the total
amount as a lien on the property paramount to the rights
of appellant thereto. The tax deed to appellee was void.
(See Dickey v. Paterson, 45 Neb., 848; Larson v. Dickey, 39
Neb., 463.) This being settled, should the appellee be
allowed to recover the amounts of taxes paid by him?
It will be remembered that the appellant asked the af-
firmative relief of the cancellation of the tax deed and
the removal of the cloud from his title to the property;
and it has been announced by this court that in order that
such relief may be afforded, the party seeking it will be
required to pay the taxes justly chargeable against the
property, paid by the other party whose claims and rights
are to be affected by the decree. (Dillon v. Merriam, 22
Neb., 151; Wygant v. Dall, 26 Neb., 562; Adams v. Osgood,
42 Neb., 451.) 1In relation to some of these taxes it is
urged that the appellant had paid them, and by mistake
of the officer or officers charged with their collections, and
- who received them, the payments were applied in settle-
ment of the taxes on other property; and further, that
the appellant should not and cannot be made to bear
and suffer the results of the inattention of the officers;
that the payments must be held to have extinguished
(when sufficient in amounts) the taxes for the adjustment
of which they were made to the officers, and the appellee
must be relegated to his action against the county, whose
agents the officers were. In this connection we think it
proper to quote from the evidence of the appellant, which
was as follows:

“On or about the 18th of October, 1889, Thomas K.
Sudborough and his wife made, executed, and delivered
a deed in fee-simple for two certain lots of land, to-wit,
lots 5 and 6, in Hillside No. 2, block 1, of the city of
Omaha, Nebraska, to said John B. Finley, trustee, his
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heirs, assigns, and legal representatives, and that said
deed was subsequently recorded in the proper office for
the recording of deeds of Douglas county, Nebraska; all
previous taxes and assessments thereon were represented
to have been paid, and that at said time I was not aware
that there were any taxes or assessments due and unpaid
on said lots for either the year 1889 or any other year.
* # # Algo, on the 17th of October, 1890, I addressed
a letter to the county treasurer of Douglas county, Ne-
braska, desiring to obtain from him a statement of all the
taxes and assessments against the property described in
said letter, a copy of which is hereto annexed, marked
‘A that in compliance with said letter the said county
treasurer prepared and delivered to me a statement of the
aggregate amount of all taxes due and unpaid against
the property described in said letter, which amount was
paid to him on the same day by my check on the Tirst
National Bank of Omaha, Nebraska; that it was my in-
tention to pay all taxes and assessments due against said
property, and I fully believed that I had paid all that the
treasurer required; that subsequently, on the 27th of
June, 1892, while on a visit to Omaha, I discovered that
said lots had been sold for the unpaid taxes of 1889, and
desiring to have the same redeemed, I called at the office
of the county treasurer of Douglas county for that pur-
pose. By mistake a certificate of redemption was made
out for a different property from that which was owned
by myself, said lot being on Burt street and in the name
of J. L. Browne, which led me to the belief, and also the
clerk in the treasurer’s office, that this property on Burt
street was the same that belonged to me, and had been
sold to J. L. Browne for unpaid taxes. Accordingly it
was redeemed by me, but has been since found not to be
the same property that was owned by me and which I had
redeemed. A copy of said certificate of redemption,
marked ‘B, is hereto annexed. I also present papers
marked Exhibits ‘G, ‘D, ‘B, ‘F,” and ‘G, being copies of
receipts for taxes and assessments paid by me omn said
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lots to John Rush, city treasurer of Omaha, dated October
14, 15, 1889, and October 28, 1890.”

The letter, to a copy of which reference is made in the
foregoing as annexed to the evidence, and marked ‘A’ (the
evidence was in form of deposition), contained what it is
claimed was intended for a description of the property in
controversy, as follows: “Lots 5 and 6 of Hillside No. 1,
corner of Burt and Thirtieth streets.” To be correct this
should have been Hillside No. 2, and not No.1. Pursuant
to the directions of the letter, the county treasurer pre-
pared and delivered to the appellant a statement of the
amounts of taxes due against the property therein de-
scribed, including lots 5 and 6 of Hillside No. 1. It ap-
pears that the lots just named were not at the “corner of
Burt and Thirtieth streets,” and it is urged that if the
treasurer or his assistant, the party who made the state-
ment, had looked at a plat or map of the city of Omaha
and its additions, it would have been discovered that the
lots at the corner of Burt and Thirtieth streets were 5
and 6, Hillside No. 2, and the statement would have been,
as to the taxes against the property, the amount of which
the appellant desired to know and to pay, and the subse-
quent payment would have been properly applied; that
it was the duty of the officer to make such examination,
and he was careless in not doing so, and the appellant
blameless. With the foregoing view we do not agree.
The description of the property as it appears in the letter
was the work of the appellant, and the portion of it which
assigned the situation of the property as “Hillside No. 1”
was the more specific and particular than that of the “cor-
ner of Burt and Thirtieth streets.” The officer must neec-
essarily choose one or the other, and we must conclude
that he was not careless, nor was it wholly his mistake
that he did not ascertain the correct property. The de-
scription furnished by the appellant was well calculated
to mislead the officer; hence the appellant cannot be held
blameless and must suffer the consequences of his own
error. When the appellant, on the 27th of June, 1892,
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while he was in Omaha, discovered that this property had
been sold for taxes, he went to the office of the county
treasurer, and, as he states (see his evidence hereinbefore
quoted), by mistake, he redeemed another property, a lot
which he did not own and which had been sold for taxes;
that he was misled by certain facts in respect to the street
on which it was situated, and that it had been sold to J. L.
Browne, and that he believed it to be his property; that
the clerk in the treasurer’s office was also misled, and the
mistake in the application of the payment and issuance of
the redemption certificate for the property other than
was appellant’s intention ensued. The fair and most
natural inference or conclusion to be drawn from this
testimony is that the appellant directed the application of
the money he paid to the redemption of the lot which was
then redeemed, and which did not belong to him, or that
he was actively participating in what was done, and by
his directions or suggestions in respect to the description
of the property he desired to redeem, caused the mistake
to be made, or was so far instrumental therein that he
must be charged with the consequences and bear the
blame and results, rather than the county as represented
by its treasurer. This being true, he cannot now suc-
cessfully assert a right to have the payment shifted
and applied to the redemption of the lots in suit as
against the rights of the appellee, the purchaser at the
tax sale.
" Inrelation to the amount which was adjudged due the
appellee for improvement,—the fence which he had
caused to be built on the lots,—it must be said that it was
not pleaded nor demanded, neither was it claimed under
the provisions of chapter 63 of the Compiled Statutes,“the
Occupying Claimants’ Act.” It had no legitimate stand-
. ing in the suit, and should not have been allowed and
must now be rejected. The true amount for which appel-
lee should have been allowed in the decree was $130.82,
to which sum the amount adjudged his due will now be
changed, and as thus modified the decree will be affirmed.
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The appellant will also be awarded a decree here can-
celing of record the tax deed which was issued to ap-
pellee,

JUDGMENT ACCORDINGLY.

UNION PACIFIC RAILWAY COMPANY ET AL. V. BENJAMIN
F. THORNE,

FiLep May 5,1897. No. 7181,

1. Bill of Exceptions. An unauthenticated bill of exceptions will be
disregarded in this court,

2. Instructions: AssicNMENTS OF ERRrOR. Certain instructions given
not considered, because not properly called to the attention of the
trial court in the motion for a new trial.

3.

: REview. Instructions refused not reviewed, since the evi-
dence is not before us.

ERROR from the district court of Hall county. Tried
below before THOMPSON, J. Affirmed.

James H. Woolley, for plaintiffs in error.
Abbott & Caldwell, contra.

NorvArL, J.

Plaintiff below sued the defendants for the alleged
killing of a bull by a locomotive and train on defendants’
road. The petition charges the defendants were negli-
gent in the operation of the cars, and that they neglected
to build and maintain a fence as required by statute at
the place where the animal was killed. The defendants
answered the averments of the petition and plaintiff re-
plied. There was a trial of the issues to a jury. Verdict
in favor of plaintiff. A new trial was denied and judg-
ment was rendered on the verdict,

It is insisted that the evidence shows there was
no negligence on the part of the defendant companies,
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. unless it was on account of a failure to fence the track
where the bull was struck and killed, and that there was
no duty to fence their road at that point imposed by
statute. These matters can be determined alone from a
consideration of the bill of exceptions, and that docu-
ment must be disregarded for the reason that it is not
authenticated in the manner prescribed by law. It is
trde there is attached to the transcript a certificate of
the clerk of the court below which states “the fore-
going to be a true and correct copy of all such pleadings
and orders in the above entitled action as are named and
indicated in the above index, as the same appears on file
and of record in my office.” This is insufficient to show
that either the original bill of exceptions or a copy
thereof is included in the transcript. A bill of excep-
tions is neither a pleading nor order; hence is not em-
braced in the certificate of the clerk of the district court.
The bill of exceptions must, therefore, be disregarded in
this court. (Felber v. Gooding, 47 Neb., 38; German Nat.
Bank v. Terry, 48 Neb., 863.) We must indulge the pre-
sumption that the evidence adduced on the trial fully
established that it was the duty of the railway companies
to fence their tracks at the point at which the bull en-
tered from their right of way, and that they wrongfully
failed so to do, or that their servants negligently operated
the train at the time of the accident.

Two paragraphs of the court’s charge, Nos. 5 and 7,
are assailed in the brief filed, but they cannot be re-
viewed, because improperly assigned for error in the
motion for a new trial. The charge consisted of nine
consecutively numbered paragraphs, and they were
grouped in one assignment in the motion for a new trial.
To be available each instruction would have to be bad,
under the uniform holding of this court. Instruction
No. 6 told the jury that the burden of proof was upon
the plaintiff below, and the ninth paragraph of the
charge directed the jury that they were the judges of
the credibility of the witnesses. Neither of them being
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prejudicial to defendants, the assignment as to instrue-
tions given must be overruled.

Complaint is made of the refusal of the court to give
the following instructions requested by the defendants:

“3. You are instructed that the defendants were not
required by law to fence where the injury occurred.

“4. You are instructed to bring in your verdict in favor
of the defendants.”

The correctness of these requests depends entirely
upon the evidence before the jury, which we cannot con-
sider because the bill of exceptions is not authenticated.

No reversible error appearing upon the face of the
record, the judgment is

AFFIRMED.

HARRISON, J., not sitting.

ASHLAND LAND & LIVE-STOCK COMPANY V. ALFRED
May.,

FiLep MaAy 5,1897. No. 7191,

1. Review: EVIDENCE. A verdict.will not be disturbed merely because
it is against the preponderance of the evidence.

2. Payment: PLEADING AND Proor. The question of payment is a mat-
ter of defense, which, to be available, the defendant is required to
set up in the answer and establish on the trial.

: INsTRUCTIONS. Held, The fourth instruction stated
the correct rule as to the burden of proof, and was applicable to
the issues made by the pleading_s.

4. Trial: M1scONDUCT OF ATTORNEY: REVIEW. Remarks of counsel for
plaintiff during the examination of a witness for an unsuccessful
defendant, over proper objections, that such witness had been
“fixed” by defendant’s counsel and that said counsel had to depend
upon “fixing witnesses,” in the absence of evidence of such fact,
are grounds for setting aside the verdiect.

ERROR from the district court of Saunders county.
Tried below before WHEELER, J. Reversed,
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Simpson & Sornborger, for plaintiff in error.
0. C. Tarpenning, contra.

NoORVAL, J.

Alfred May, plaintiff below, brought this action to re-
cover an alleged balance claimed to be due him from the
defendant for work and labor. The petition avers, sub-
stantially, that plaintiff, in 1891, entered into a contract
with the defendant, by the terms of which May was to
act as defendant’s manager and veterinary, at the agreed
price of $50 per month; that in pursuance of said con-
tract he was in defendant’s employ in the years 1891 and
1892, and that defendant is indebted to him therefor, over
and above all credits, in the sum of $424.20, for which,
with interest, he prays a judgment. The answer con-
sisted of a general denial, and also a counter-claim fer
$422, composed of the following items:

To wintering 21 head of horses from November

22, 1890, to May 1, 1891, at the agreed price of

$2.50 per head per month.................. $287 15
To wintering mare from March 12 to May 1,
1892 i i e it 425

To pasturing 22 head of horses from May 1 to

October 1, 1892, at agreed price of sixty cents

per head per month....................... 66 00
To feeding and caring for 22 head of horses from

October 1, 1891, to November 12, 1891, at

agreed price of $1.50 per head each per

1170 11 R 29 00
To extra corn fed during winter............... 25 00
Stallion kept in box stall, attended to and fed

from November 22, 1890, to March 30,1892... 66 00
Horse with fistula kept in barn different times.. 22 00

$500 00
Credit: By cash......ccoevneen teesessaraaaan 78 00

$422 00
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Plaintiff for reply admitted the making of the contract
for the feed of twenty-one head of horses from November
22, 1890, to April 27, 1891, at the agreed price of $2.50
per head per month, and denied each and every other
allegation in the answer. There was a trial by jury and
a verdict was returned for plaintiff below in the sum of
$303.57. TFrom the judgment entered thereon the defend-
ant prosecutes error.

The question as to the sufficiency of the evidence to
sustain the finding and the judgment is presented. All
that need be said upon that point is that the evidence
produced by the plaintiff was ample to establish the con-
tract as alleged by him, and that he was under the em-
ploy of the defendant thereunder as the manager of its
business for fourteen months, while there was evidence
on the other side conducing to show that no such contract
was ever made between the parties, but that the plaintift
agreed to work for his board alone. The evidence
relating to the various items of the counter-claim, except-
ing the first, was also conflicting. We think there was
sufficient evidence to support the verdict and judgment.
The opposite is not claimed, but it is insisted that the
finding is contrary to the great weight of the evidence.
This, if true, is not alone sufficient to work a reversal,

Another contention is that the court erred in refusing
to give the following instruction requested by the de-
fendant: “The jury are instructed that in this case the
plaintiff sues upon a contract wherein he claims he was
employed by the defendant, Ashland Land & Live-Stock
Company, in the winter of 1891, at the agreed price of $50
per month, and that he worked for said company in said
employment for a period of fourteen months. Before
the plaintiff is entitled to recover in this case he must
satisfy you by a preponderance of the evidence that such
contract was in fact entered into, that he performed said
service under and by virtune of said contract, and that
the compensation so agreed to be paid to him, or some of
it, has not been paid.” This instruction not only failed
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to state the correct rule of law applicable to the case,
but it was clearly and palpably bad, and it would have
been reversible error to have given it, since the burden
was not upon the plaintiff to prove by a preponderance
of the evidence, or otherwise, in order to make out his
case, that any portion of the compensation which he was
to receive for his services remained unpa‘’  On the con-
trary, the question of payment was a mattier of defense
which, to be available, the defendant was required to set
up in its answer and establish on the trial. (Magenau v.
Bell, 14 Neb., 17; Clark r. Mullen, 16 Neb., 481; Lamb .
Thompson, 31 Neb., 448; Lewis v. Icwis, 31 Neb., 528;
Hubler v. Pullen, 9 Ind., 273; Wolffe v. Nall, 62 Ala., 24;
Tent v. New York & M. R. Co., 130 N. Y., 504.) For the
reason stated we approve of the refusal to give defend-
ant’s request to charge.

The fourth paragraph of the instructions is eriticised
by the defendant. It isin this language: “The jury are
further instructed that the burden of proof in this class
of cases is always upon the party holding the affirmative;
and any matter asserted by one party and denied by the
other can only be preved in law by a preponderance of
the evidence; and in this case, in order for the plaintiff
to recover on a contract for work alleged to have been
performed thereunder, it is necessary for him to prove
such contract and such work to have been performed
thereunder by a preponderance of the evidence. And in
order for the defendant to recover on its counter-claim
it must prove the same, or the items thereof, by a pre-
ponderance of the evidence, and would only be entitled
to such, if any, as are so proven.” The vice imputed to
the foregoing by the counsel it that it is inapplicable to
the issues in the case. In other words, that the latter part
of the instruction, wherein it states that for defendant to
recover it must prove its counter-claim, “or the items
thereof, by a preponderance of the evidence, and would
only be entitled to such, if any, as are so proven,” sub-
mitted to the jurors for their decision a matter not in
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issue, namely, the correctness of the first item of the
counter-claim. Had the justness of {hat item been ad-
mitted by the reply, there would be some foundation for
the criticism made upon the instruction; but it was not.
Plaintiff, by his reply, merely confessed the making of
the contract relating to that item, but did not admit there
had been any performance by the defendant, hence de-
fendant was required to prove the same by a preponder-
ance of the evidence.

It is insisted that counsel for plaintiff was guilty of
misconduct during the progress of the trial in the lower
court, in the way of remarks and statements made by
him, in the presence and hearing of the jury, of and con-
cerning matters wholly foreign to the record. This criti-
cism is well merited.” The conduct of counsel for defend-
ant in that regard was highly reprehensible. He per-
sistently, over objection of defendant, uttered prejudicial
remarks;—among others the following is a fair illustra-
tion: “He stated to defendant’s counsel, ‘ITe [referring to
defendant’s witness then on the stand] has been to you;
of course you fixed him; you have to depend upon fixing
witnesses,” ”—in the total absence of evidence of such
fact. The defendant at the time objected to the improper
remarks. In some instances the court sustained the ob-
jection, while in others no ruling was made. In no in-
stance did the trial judge rebuke counsel for plaintiff
on account of his misconduct, nor was he directed to de-
sist from using improper language, nor was the jury
either at the time, or in the instrnetions, admonished not
to be influenced by them. The misconduct of counsel
for the prevailing party in this case could not have been
otherwise than prejudicial to the defendant, especially
in view of the conflicting character of the evidence.
(Stratton v. Nye, 45 Neb., 619; Magoon v. Boston & M. R.
Co., 31 Atl. Rep. [Vt.], 156.) TFor the error indicated the
judgment must be

REVERSED.
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CHICAGO, BURLINGTON & QUINCY RAILROAD COMPANY V.
P. R. Cox.

Frep May b,1897. No. 7255.

1. Railroad Companies: FAILURE To FENCE TRACK: INJURY TO STOCK.
Under sections 1 and 2, article 1, chapter 72, Compiled Statutes, a
railroad company is liable for injuries caused by a moving train
to cattle, horses, sheep, or hogs upon its track at a place where it
ought to haveé been, but was not, fenced, although there was no
actual collision between the train and the animals injured. Fre-
mont, E. & M. V. R. Co. v. Pounder, 36 Neb., 247, followed.

Burlington & M. R. R. Co. v. Shoemaker, 18

Neb., 369, overruled.

ERROR from the district court of Butler county. Tried
below before WHEELER, J. Affirmed.

George P. Sheesley, F. B. Bishop, and J. W. Deweese, for
plaintiff in error.

A. R. Thomson, contra.

Norvay, J.

This was an action to recover the value of a horse al-
leged to have been fatally injured by one of defendant’s
trains. The evidence adduced on the trial disclosed sub-
stantially the following facts: In the daytime of March
26, 1892, plaintiff’s horse went upon the defendant’s road
about ninety rods south of one of its bridges, and at a
point where the law made it the duty of the company to
build and maintain a fence on each side of its right of
way. At thetime an engine and train of cars approached
from the south at a high rate of speed, and when within
forty or fifty rods from the horse, the engineer sounded
the alarm whistle of his engine, which, with the rapid
approach of the train, frightened the horse, causing him
to run north along the track and upon the open bridge,
where he fell among the timbers and was so crippled and
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injured as to be valueless. The engine and train did
not come in contact or collision with the horse, buj:
stopped about one hundred feet before reaching the
bridge. The cause was tried by a jury, resulting in a
verdict and judgment for the plaintiff. A motion for a
new trial was overruled, and the railroad company ex-
cepted and brought the record here for review.

A number of rulings of the trial court are assigned as
error, but the only point presented for consideration is
whether there must have been an actual collision be-
tween the train and the horse in order to make the de-
fendant liable. The decision turns upon the construction
given sections 1 and 2, article 1, chapter 72, Compiled
Statutes.

Section 1, after providing that railroads shall be fenced,
declares that “so long as such fences and cattle guards
shall be made after the time hereinbefore prescribed for
making the same shall have elapsed, and when such
fences and guards, or any part thereof, is not in suf-
ficiently good repair to accomplish the objects for which
the same is herein prescribed, is intended, such railroad
corporation and its agents shall be liable for any and all
damages which shall be done by the agents, engines, or
trains of any such corporation, or by the locomotives, en-
gines, or trains of any other corporations permitfed and
running over or upon their said railroad to any cattle,
horses, sheep, or hogs thereon.”

The next section of the same article reads as follows:

“Sec. 2. Any railroad company hereafter running or
operating its road in this state, and failing to fence on
both sides thereof, against all live stock running at large
at all points, shall be absolutely liable to the owner of
any live stock injured, killed, or destroyed by their agents,
employes, or engineers, or by the agents, employes, or
engines belonging to any other railroad company running
over and upon such road, or there being,” etc.

In Fremont, E. & M. V. R. Co. v. Lamb, 11 Neb., 592,
LAKE, J., of the last quoted section, said, arguendo, that
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“by the law of this state railroad companies are required
to fence their track against stock running at large, and,
failing to do so, are liable to the owner of any that may
be killed or injured in consequence of this omission of
duty.”

In Burlington & M. R. R. Co. v. Shoemaker, 18 Neb., 369,
the foregoing statutory provisions were before the court
for consideration, and it was held that the injury to stock
must result from actual collision or contact with the en-
gines or cars, or through the negligence or willful miscon-
duct of an agent or servant of the company in the course
of his employment, in order to create a liability against
the corporation. The facts in that case differ from
those in the case before us in one respect. There the
horse, while on the right of way, was so frightened by a
passing train that he ran after the cars and into a bridge
on the line of the railroad and was injured, while here he
was run into the bridge by the engine and cars.

Fremont, E. & M. V. R. Co. v. Pounder, 36 Neb., 247, was
decided upon a state of facts quite similar to those in the
case before us, and it was ruled that instructions re-
quested by the corporation to the effect that it was not
liable for the death or injury of stock caused by a moving
train, where there is no actual or direct collision with such
train, were properly refused. In the opinion in the
Pounder case no reference was made to the two earlier
opinions in this court already mentioned.

It is obvious that the three decisions are irreconcilable,
and the question confronting usis which one of them prop-
erly construed the provisions of the sections copied above.
Counsel for the railroad company contend that the
statute contemplates a direct collision between the en-
gine or train and the animal injured, and since the horse
was not injured by any actual contact with any part of
the train, the company is not liable and the plaintiff is
without remedy. We cannot adopt this as the true con-
struction. To do so would be to interpolate words into

the statute which were not placed there by the lawmaking
35
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body. Section 1 declares that every railroad corporation
failing to erect and maintain a fence on both sides of
its road ‘“shall be liable for any and all damages which
shall be done by the agents, engines or traing * * *
to any cattle, horses, sheep, or hogs thereon.” Nothing
is said about collision on the road or that the stock must
be injured or killed by any actual contact, to make the
corporation liable. No such idea can be properly drawn
from the language quoted. If the contention of the rail-
road company is well founded, then it logically follows
that the latter is not liable for any injury or damage done
to live stock by its agents, unless the same resulted from
a direct or actual contact with such agent. It is plain
that where a horse is injured by being driven into a rail-
road bridge by a servant of the company in the course
of his employment, the latter is liable though the animal
was not even touched by the servant; and the rule is the
same if the horse is chased into the bridge by an ap-
proaching train, although the animal was not injured by
any actual contact with the engine or cars. It is negli-
gence for a railroad corporation to fail to fence its track
at a place where the law imposes a duty to fence, but
such omission alone would not make the company liable
for damages received by stock while on its right of way.
But to create a liability, in addition to the failure to con-
struct and maintain the fence, the injury must have been
occasioned by an agent of the company, or some engine or
train of cars. Should an animal which had strayed upon
a right of way at a point required to be fenced inflict an
injury upon itself, as by running into a bridge on the
railroad, and no agent or servant of the company or loco-
motive or train is near or was in any manner responsible
therefor, the corporation could not be made to respond
in damages. (Knight v. New York, L. E. & W. R. Co., 99
N. Y. 25.) The true meaning of our statute is that a rail-
road company is liable for injury to live stock caused by
a train upon its unfenced tracks where the law requires
it to be fenced, whether such stock was touched by the
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train or not. A similar case, which arose in Oregon
under a statute substantially like ours, is Meeker v. North-
ern P. R. R. Co., 21 Ore., 513. The court, after reviewing
the authorities upon the question, closes its opinion in
this language: “In the case at bar, the mare got on the
track for the want of a fence where the duty to fence ex-
isted, and, frightened at an approaching train, fled down
the track to escape the danger, and in that flight ran into
an open trestle and was injured. It was the want of a
fence along the track at a place where it ought to have
been fenced, that permitted the mare to get on the track;
and the injury which resulted to her therefrom was
directly caused by a moving train. The want of a fence,
therefore, in connection with the moving train was the
proximate cause of the injury, and rendered the company
liable under the terms of the statute without actual col-
lision.” . (See Atchison,T. & 8. F. R. Co. v. Jones, 20 Kan.,
5217.)

The courts of some of the sister states have held, under
statutes not materially different from ours, that there
must be an actual collision to give a right of recovery by
the owner of injured stock. But the reasons in the opin-
ions assigned for such construction are insufficient to in-
duce us to depart from the rule announced in Fremont,
E.& M. V. R. Co.v. Pounder, 36 Neb., 247. Under the evi-
dence no other verdict could have been properly returned,

and the judgment is accordingly
_ AFFIRMED.

hd

JOHEN W. HARRIS ET AL, V. WEIR-SHUGART COMPANY.
FiLEDp MAY b, 1897. No. 7265,
1. Husband and Wife: AceENcY. A husband may act as the agent of

his wife in the management of her separate trade and business.

. Evidence held insufficient to sustain the findings of

2. 3
the trial court.
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ERROR from the district court of Fillmore county.
Tried below before HASTINGS, J. Reversed.

J. J. Buchanan and Smith & McCreary, for plaintiffs in
error.

Charles H. Sloan, conira.

NORVAL, J.

Weir-Shugart Company obtained a judgment in the
county court of Adams county on February 8, 1890,
against John W. Harris in the sum of $372.42, besides
costs. A certified transcript of the judgment was duly
filed and docketed in the district court of Fillmore county,
and an execution was issued thereon May 26, 1893, which
was returned the next day by the sheriff wholly unsatis-
fied for want of property of the defendant whereon to
make a levy. Whereupon an affidavit in garnishment
was filed under the statute by an agent of the plaintiff,
a summons in garnishment was issued, which was served
upon J. W. Anderson, H. L. Smith, and W. H. Stewart.
The garnishees answered, the examination of each dis-
closing that he had purchased a buggy from the defend-
ant; that the purchase price had not been paid, and he
did not know to whom the same belonged. The district
court thereupon made an order that the several amounts
testified to by the garnishees, amounting in the aggregate
to $146, be paid by them into court, to await its further
order in the premises. Mary R. Harris, the wife of John
W., intervened and claimed the money in controversy as
belonging to her in her own right. Issues were formed,
and upon the trial thereof to a jury they were determined
against Mrs. Harris and in favor of plaintiff, and to the
latter the court directed the payment of said $146.

The sole question in the case is, to whom did the money
belong? The facts bearing upon the question of owner-
ship, as established by the evidence adduced on the trial,
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are as follows: On May 28, 1887, one J. R. Moler sold
and, by deed of general warranty, conveyed to Mrs. Clara
Harris, at that time the wife of the defendant John W.,
certain real estate situate in the city of Hastings, which
was subsequently occupied by the Harrises as a home-
stead. On the 25th day of May, 1891, they conveyed the
premises to Ellen Harris, an unmarried sister of the said
John W. In August of the same year Clara Harris died,
and in August, 1892, the said John W. and Mary R. were
married. Ellen Harris conveyed the same real estate to
the said Mary R. Harris in March, 1893, who shortly
thereafter executed and delivered to her husband a power
of attorney to transact in her name the business of buy-
ing and selling buggies, wagons, etc., to execute deeds
and mortgages for her, sign and accept drafts and checks,
and do every other thing which would be pecessary to the
carrying on of the said business. On May 6, 1893, M.
Harris, in the name of his wife, purchased from the Stand-
ard Wagon Company a carload of wagons and buggies
for the agreed price of $1,477 .50, and the same were con-
signed to Mary R. Harris, Hastings, Nebraska, the bill
of lading giving the right to stop at Fairmont to unload
part of the car. The wagons and buggies were paid for
out of the money borrowed in the name of Mrs. Harris
from A. L. Clark, of the First National Bank of Hastings,
which loan was secured by mortgage upon her said real
estate. When the car reached Fairmont several of the
buggies were unloaded, and thence they were taken to
Geneva by Mr. Harris, where a portion of them were sold
by him at auction. A plate was on the rear cross-bar of
each vehicle containing the words, “Manufactured for
M. R. Harris, Hastings, Nebraska.” The sale had been
previously advertised in her name, and it was at said sale
that the garnishees purchased the three buggies on the
day that the garnishment proceedings were commenced.
Under the foregoing facts, Mrs. Harris requested the court
to direct a verdict in her favor, which the court declined
to do, and an exception was noted. This instruction
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should have been given, and it was error to refuse it.
There is not a particle of testimony to be found in the
record to show that Mr. Harris ever had any interest in
the buggies, or that he contributed to the extent of a
penny to the consideration for the real estate which was
mortgaged to secure the payment of the money which was
paid for the buggies. The statute gave Mrs. Harris the
right to carry on business in her own name, and her hus-
band could act as her agent in its management. It is a
question of fact to be determined whether the business
was in good faith carried on by the husband for the wife
for her benefit, or as his own enterprise in her nanie for
the purpose of defrauding his creditors. (Whitney v. Pres-
ton, 29 Neb., 243; Walker v. Carrington, 74 111., 446; Hoss-
feldt v. Dill, 28 Minn., 469; Kutcher v. Williams, 40 N. J.
Eq., 436.) The proofs fail to show any fraud in the trans-
action, but on the contrary, if the witnesses are truthful,
the buggies, and the proceeds arising from their sale,
belonged exclusively to Mrs. Harris, and hence are not
liable for the payment of her husband’s debts. The judg-
ment is reversed, and the cause remanded for further pro-
ceedings.

' REVERSED AND REMANDED.

J. T. HART v. BANK OoF COMMERCE.

Fouep May b, 1897. No. 7204.

1. Payment: EVIDENCE. The evidence in this case held not to show an
alleged payment pleaded by the plaintiff in error.

2. Res Judicata: RECORD OF PROCEEDINGS. To render the proceedings
in a case a bar to a suit on the same cause of action there must
in the first be a general finding and a final judgment. :

‘Where the record in the first action shows that there
were special findings only and that each of these was favorable to
plaintiff, except one which showed the action to have been pre-
maturely brought, and upon a recitation of these findings there
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was a mere dismissal of the action by the court, held that this order
of the court amounted to a mere discontinuance of the action and
that this in no way operated to bar a subsequent suit on the same
cause of action when it matured.

Error from the district court of Douglas county.
Tried below before BLAIR, J. Affirmed.

E. Wakeley and A. C. Wakeley, for plaintiff in error.
E. J. Qornish, conira.

RyaN, C.

In Bank of Commerce v. Hart, 37 Neb., 197, a judgment
of the district court of Douglas county in favor of Hart
was reversed because, as it was held, the cashier of the
bank as such possessed no authority to receive stock of
an insurance company in payment of a note of Hart,
which by the bank had been rediscounted and was then
held in New York, even though by the directors of the
bank such payment had afterwards been ratified. Of
this cause when remanded there was another trial in
which there was a verdict in favor of the bank in accord-
ance with an instruction so to find. In this proceeding
to review the judgment entered on the verdict in favor
of the bank there is no necessity that the facts of the case
should be restated; a reference to our former opinion will
supply whatever may be necessary to a complete under-
standing of the matters hereinafter discussed.

The theory of Mr. Hart on the trial now criticised was
that the payment was not claimed as having been made
to the bank in the ordinary course of business, but, as
shown by his own testimony, Mr. Hart was practically in-
solvent, and therefore, that the cashier was justified
under the unusual stress of circumstances in accepting
as payment the insurance company stock transferred to
him. In the evidence there is no support for this theory.
The stock was purchased by the cashier on his own ac-












































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































