
Gamble v. Stauber Mfg. Co.  

Ross GAMBLE v. A. STAUBER MANUFACTURING COMPANY.  

FILED JANUARY 19, 1897. No. 7024.  

Custom and Usage: KNOWLEDGE: CONTRACTs. The business usage of 
a particular individual is not admissible to interpret a contract 

between that individual and another in the absence of proof of 
knowledge by the other of such usage. Union Stock Yards Co. v.  
Westcott, 47 Neb., 300, followed.  

ERROR from the district court of Buffalo county. Tried 

below before HOLCOMB, J. Reversed.  

Calkins & Pratt, for plaintiff in error.  

Marston & Nevius, contra.  

IRVINE, C.  

This was an action in replevin by the A. Stauber Man

ufacturing Company against Ross Gamble to recover 

goods described as "200 pairs of men's and boys' pants." 

The plaintiff had judgment for a portion of the goods, 
and the defendant brings the case here by proceedings in 

error.  
It appears that one A. Sands was, in 1891, in business 

in Kearney. On the 13th of October in that year he 

wrote the plaintiff as follows: 

"A. Stauer Mfg. Co.-GENTS: Yours of the 12th to 

hand. You can send a sample line of your cashmere 

pants, price $2 to $4, and if prices and goods are satis
factory I will send you order.  

"Yours resp., A. SANDs." 

Thereupon a quantity of the articles which the par

ties see fit to designate "pants" was shipped by the 

plaintiff to Sands, and on October 16 the plaintiff mailed 

to Sands an invoice headed as follows:

463VOL. 50] JANUARY TERM, 1897.

Nebraska Supreme Court Online Library
www.nebraska.gov/apps-courts-epub/
09/05/2026 10:14 AM CDT



4NEBRASKA REPORTS.

Gamble v. Stauber Mfg. Co.  

"A. STAUBER MFG. CO., 
"Manufacturer of Warranted Pants, 1004, 1006, 1008 

Fourth Street, 
"CLINTON, IowA, Oct. 16, 1891.  

"'Sold to Mr. A. Sands, Kearney, Neb.  
"Payable in Chicago or New York exchange.  
"Dec. 1, 6-10. 5-30." 
Below this was a list of the goods shipped with prices, 

and across the face was printed the following: "If this 
bill is not correct in all respects, please notify us at once, 
as no allowance will be made at time of settlement." 
This was followed October 21 by a written order from 
Sands for a quantity of goods of the same character.  
These goods were shipped October 24, and invoiced in 
precisely the same form as the first shipment. The 
goods, in some way not disclosed, found their way into 
the possession of Mr. Gamble, from whom the plaintiff 
undertook to replevy both orders. The court instructed 
the jury that the second transaction was a sale to Sands 
and that as to the goods embraced in the second order the 
plaintiff could not recover.  

The sole issue presented to the jury was whether the 
first transaction was a shipment of samples for inspection 
and return by Mr. Sands, or whether it was a sale. The 
plaintiff's letter of October 12, referred to in Sands' letter 
of the 13th, was not produced and there is no evidence 
as to its character. It will be at once observed that ac
cording to circumstances the first transaction may have 
been either a shipment of samples for inspection or a 
sale. Mr. Sands' letter of October 13 apparently contem
plates a shipment to him of samples for inspection, but, 
if instead of complying with the directions of that letter 
the plaintiff shipped goods under such circumstances as 
to imply an intention to make an absolute sale and Sands 
received the goods and detained them, there can be no 
doubt that the plaintiff might have recovered as for a 
sale on a quantum meruit. Therefore it would be a sale 
and replevin would not lie. No document in evidence 
constitutes a complete written contract. The letter as
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remarked plainly implies an order of samples for inspec

tion. The invoice, on the other hand, as strongly im

plies a sale. Only one witness was called-the secretary 
of the plaintiff company. He was permitted to testify, 

over the objections of the plaintiff, as follows: 

Q. When such an order as this of the 13th of October, 

1891, which has been introduced in evidence here, is re

ceivel by this house asking for samples, what is the rule 

of the house, or your practice, with reference to those 

orders? 
A. It is customary to send such goods out on memo

randum, as nearly all houses do.  

This was followed by an explanation that by memo

randum was meant such a bill as accompanied these 

goods. In admitting this evidence we think the court 

erred. It was not sought to show a custom, or even a 

tra(le usage, either general or local, in its character.  

The evidence was merely as to the usage of one business 

concern, the plaintiff in the case. It was not shown that 

Sands had any notice of such usage, nor was any offer 

made to show that fact. Even in the case of a local cus

tom, such knowledge must be brought home to the indi

vidual sought to be charged in order to render the cus

tom available. (Mioatukee & Wyoming Investment Co. v.  

Johnston, 35 Neb., 554; Union Stock Yards Co. v. Westcott, 
47 Neb., 300.) With regard to customs they may be so 

well established and so general that the parties are pre

sumed to contract with reference thereto, but with re

gard to the usage of an individual, actual knowledge 

must be proved. (Union Stock Yards Co. v. Westcott, 
supra.) There was very little evidence in the case be

yond what has already been detailed,-none in fact 

throwing any important light on the transaction. The 

documents from their terms leaving the transaction un

certain, the evidence referred to probably had serious 

weight with the jury. Its admission was certainly prej

udicial, and its effect was not controlled in any way by 
the instructions.

REVERSED AND REMANDED.
34
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PATRICK MULLEN V. LOUISA KINSEY.  

FILED FEBRUARY 3, 1897. No. 7018.  

1. Vendor and Vendee: FRAUD. A purchaser of real estate has a right 
to rely upon the representations of his vendor touching the quality 
and location of the property, and the character of the improve
ments thereon, whenever the facts concerning which such epre
sentations are made are not within the knowledge of the purchaser.  

2. -- : ---. Evidence examined, and held to sustain the judgment 
for damage on account of fraudulent representations by the vendor 
touching the character and value of improvements upon the lands 
conveyed.  

ERROR from the district court of Douglas county.  
Tried below before HOPEWELL, J. Affirmed.  

Charles B. Kcller, for plaintiff in error.  

W7arren Sicitzler, contra.  

POST, C. J.  

This was an action below in the district court for 
Douglas county by the defendant in error, Louisa Kinsey, 
against the plaintiff in error, Patrick Mullen, to recover 
damage on account of certain alleged false and fraudu
lent representations of the latter as an inducement 
to the purchase by the former of a certain quarter sec
tion of land in olt county. The fraud charged con
sists in the false statement relied upon by the plaintiff 
below, that there were situated upon the Holt county 
land a frame dwelling house 20 by 40 feet, with a stone 
foundation, of the value of $600, and a barn 20 by 30 feet, 
of the value of $200; a frame granary 10 by 20 feet, of 
the value of $200, together with good fences, outhouses, 
etc.; also that 65 acres of said land was under cultiva
tion, in addition to which there was, as represented, situ
ated thereon an orchard of 5 acres. The material alle

gations of the petition were all put in issue by the answer
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and a trial had resulted in a verdict for the plaintiff be
low in the sum of $250, upon which judgment was subse
quently entered and which it is sought to reverse by 
means .of this proceeding.  

The question to which our attention is especially di
iected by counsel for the plaintiff in error is that of the 
sufficiency of the evidence to sustain the judgment. In 
this connection it is contended that the defendant in 

error did not rely upon the alleged representations re
specting the land in question, but upon an independent 
investigation made under her direction; and in support 

of that proposition we are referred to the fact that one 

Green, defendant in error's agent, pending the negotia

tion which resulted in the contract, at the instance of 

the latter, wrote to Holt county for information respect

ing said land. But the inquiry made appears to have 

been confined to the character of the land only, and a 

reason was given, satisfactory to the jury, for the reliance 

by the defendant in error upon the representations of 

the adverse party touching the value of the land and the 

improvements thereon. It is also argued that the rep

resentations, as proved, related to the value of the prop

erty only and that they are accordingly not actionable, 
even conceding them to have been false; but there is 

evidence clearly tending to prove the plaintiff's charges 
and which for the purpose of this investigation is quite 

sufficient to sustain the judgment complained of. A pur

chaser of real estate has a right to rely upon the repre

sentations of his vendor touching the quality and loca

tion of the property and the character of the improve

ments thereon whenever the facts concerning which such 

representations are made are not within the knowledge 

of the vendee. (Hoocl v. Bowman, 42 Neb., 80, and au

thorities cited.) 
Exception was taken to the admission in evidence of a 

sworn statement or application for a loan made by one 
Price, plaintiff in error's grantor, in which the represen

tations respecting improvements correspond to the alle-
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gations of the petition below. We think a sufficient 
foundation had been laid for the introduction of the evi
dence complained of. The negotiations which resulted 
in the conveyance by the plaintiff in error of the Holt 
county land in exchange for certain property in the city 
of Omaha were conducted on the part of the latter by 
one Spencer, and who, as! an inducement to such ex
change, submitted to defendant in error the statement 
aforesaid as evidence of the character and value of the 
improvements upon the premises of his principal. It is 
evident from the record that Spencer, in the transaction 
mentioned, was acting within the scope of his authority 
as plaintiff in error's agent in effecting the desired ex
change of property and that the ruling assigned is free 
from error.  

It is next assigned that the district court erred in per
mitting one Saunders, a witness for defendant in error, 
to testify to the value of the Holt county property and 
also the improvements thereon at the time of the trans
action here involved, to-wit, in the month of July, 1889.  
The objection that no foundation had been laid for such 
testimony is clearly without merit. The witness had, 
according to his own statement, bought and sold real 
estate in Holt county, and was acquainted with the 
market value of lands in that vicinity at the time in 
question.  

Error is also alleged in the giving and refusing of in
structions. But the questions thus presented, so far as 
they are material to the controversy, have been noticed 
in connection with the other assignments.  

There is no error in the record and the judgment will be

AFFIRMED.
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Wallachs v. Robinson.  

H. WALLACHS & SONS ET AL. V. ROBINSON & STOKES CoM
PANY ET AL.  

FILED FEBRUARY 3,1897. No. 7039.  

1. Insolvent Corporations: PREFERRING CREDITORs. An insolvent cor
poration may, in the absence of actual fraud, prefer one or more of 

its creditors to the exclusion of others.  

2. -: FRAUDULENT CONVEYANCES. Whether or not a conveyance 
by an insolvent corporation is fraudulent as to creditors cannot be 
determined as a question of law, but is a question of fact, to be 
determined from a consideration of the evidence in each particular 
case. (Shaw v. Robinson, 50 Neb., 403.) 

ERROR from the district court of Douglas county.  
Tried below before FERGUSON, J. Affirmed.  

Rich, O'Neill & Sears, for plaintiffs in error.  

Montgomery & Hall, contra.  

POST, C. J.  

This is a petition in error by H. Wallachs & Sons, 
Barnheimer & Walker, Converse, Stanton & Cullen, Roth
childs & Co., James Talcott, and Robinson & Shackleton, 
who were intervenors in the district court for Douglas 
county in an action in which the Robinson & Stokes Coin
pany was plaintiff, and the Commercial National Bank, 
Anastatia Burnette, and George A. Bennett, sheriff, were 
defendants. The controlling question presented is that 
of the right of an insolvent corporation, in the absence of 
actual fraud, to prefer one or more of its creditors to the 
exclusion of others, and which was, by the order sustain
ing the demurrer of the Commercial National Bank to 
the petition of intervention, resolved in the affirmative.  
The precise question here involved was considered in 
Shaw v. Robinson, 50 Neb., 403, in which it was held that 
the question of fraud is in all such cases one of fact to be 
determined from a consideration of all of the evidence
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adduced. We are satisfied with the reasoning of Mr.  
Commissioner RYAN in the case cited, as well as the con
clusion there reached. It follows that the judgment of 
the district court is right and must be 

AFFIRMED.  

NORVAL, J.  

I concur on the ground that the question was settled 
in the case cited in the opinion.  

CHARLES W. BRANCH, APPELLEE, V. UNITED STATES 

NATIONAL BANK OF OMAHA, APPELLANT, ET AL.  

FILED FEBRUARY 3, 1897. No. 6939.  

1. Commercial Paper: INDORSEMENT: TITLE. The legal title of com
mercial paper indorsed "for collection" passes to the indorsee only 
so far as to enable him to demand and enforce payment thereof.  

2. - : : : BANKS AND BANKING. The owner of paper so 
indorsed may control the same until paid in full, and may intercept 
the proceeds thereof in the hands of an intermediate agent.  

3. Banks and Banking: COLLECTIoNs. The mere crediting of the ac
count of the remitting bank by a correspondent employed by it to 
make collections does not create in favor of the latter such an 
equity as can be interposed in defense of an action by the owner of 
the paper so collected for the proceeds thereof.  

4. - : -- : PROCEEDS. Evidence examined, and held insufficient 
to prove that the position of appellant, a sub-agent for the collec
tion of commercial paper, has been altered to its damage through 
the placing of the proceeds of such paper to the credit of the bank 
from which it was received.  

APPEAL from the district court of Lancaster county.  
Heard below before STRODE, J. A/firmed.  

Cowin & McHugh, for appellant.

John S. Bishop, contra.



Branch v. United States Nat. Bank.  

POST, C. J.  

This was an equitable proceeding in the district court 

for Lancaster county, whereby the appellee, Charles W.  

Branch, seeks to recover the sum of $941.34 and interest, 
being the proceeds of a check drawn to his order by the 
Hamilton Brown Shoe Company upon the Continental 

National Bank of St. Louis, under date of January 11, 
1893. A final decree was by the district court rendered 

against the appellant, the United States National Bank 

of Omaha, in accordance with the prayer of the petition, 
and dismissing the action as against the defendant Hay

den, receiver of the Capital National Bank. The issues 

presented by the pleading are fairly indicated by the find

ing-s of the district court, viz.: 
"That on the 13th day of January, 1893, at Lincoln, 

Nebraska, the plaintiff indorsed said check and delivered 

it to the defendant, the Capital National Bank of Lincoln, 
for collection, and that the said Capital National Bank 

received the same for collection as the agent of the plaint
iff, without paying any consideration therefor, and 

stamped its collection number 15227 on the face of said 

check, and entered the same on its collection register as 

the collection of plaintiff; that on the 14th day of Janu
ary, 1893, the defendant, the Capital National Bank, in

dorsed said check to the order of M. T. Barlow, cashier of 

the United States National Bank of Omaha, Nebraska, 
for collection, and forwarded the same by mail to the 

said United States National Bank at Omaha, Nebraska, 
as the property and collection of this plaintiff; that the 

defendant, the United States National Bank, received said 
check for collection, without paying any consideration 
therefor, on the 16th day of January, 1893, and that said 
United States National Bank had notice, by the collec
tion number of the Capital National Bank thereon and 

the letter of the said Capital National Bank forwarding 
the same, that the Capital National Bank was not the 
owner of the said check, but was agent of the plaintiff for
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the collection thereof; that on the 20th day of January, 
1893, the defendant, the United States National Bank, 
collected the full amount of said check, to-wit, the sui of 
nine hundred forty-one and 34-100ths dollars, and that 
the said defendant, the United States National Bank, 
has not paid the amount it received on said check, but 
still has the same in its possession.  

"The court. further finds that the defendant, the Capital 
National Bank, acted as the agent of the plaintiff in mak
ing this collection and in forwarding the same to the 
defendant, the United States National Bank, and that 
said defendant, the Capital National Bank, never received 
the proceeds of said check.  

"The court further finds that the defendant Kent K.  
Hayden, as the receiver of the said Capital National Bank, 
never received the proceeds of said check.  

"The court further finds that the plaintiff, before the 
commencement of this action, demanded from the defend
ant, the United States National Bank, payment of the 
amount received by it as the proceeds of said check, and 
that said demand was refused.  

"The court further finds that the plaintiff is not in
debted to the defendant, the Capital National Bank, and 
was not a depositor therein, and that on January 20, 1893, 
said Capital National Bank was insolvent and that its 
doors were closed on January 21, 1893, and that on the 
morning of January 23, 1893, said bank passed into the 
hands of an United States bank examiner and afterwards 
into the hands of a receiver." 

In addition to the facts as above found it appears that 
the check in question was by the plaintiff indorsed in 
blank at the time of its delivery to the Capital National 
Bank for collection; that said check when received by the 
United States National Bank bore upon its face the fol
lowing indorsement: "Report by this No. 15227. Capital 
National Bank," and was indorsed on its back as follows: 
"Collect for account of Capital National Bank, Lincoln, 
Nebraska." Accompanying the check was the following 
letter:



Branch v. United States Nat. Bank.  

"LINCOLN, Jan. 14, 1893.  

"U. S. National Bank, Omaha, Neb.: We enclose for col
lection and cr' number 15227 St. Louis, Mo. No Protest 
$941.34. Please report by our number. Do not carry 
collections past maturity. R. C. OUTCALT, 

"Cashier." 

The foregoing was by the correspondent bank acknowl
edged as follows: 

"OMAHA, 1-20-93.  

"Cap. Yat. Bank, Lincoln: Your favor of the - inst. is 
received, with stated enclosures. We credit * * * 
No. 15227, $941.34. We credit out of town items subject 
to payment. M. T. BARLOW, 

"Cashier." 

The Capital National Bank was on January 20, and for
a considerable time previous thereto, insolvent, and at the 
close of business on January 21 was placed in the hands 
of a bank examiner by order of the comptroller of cur
rency. Tlfere had been, for several years previous to the 
transaction here involved, continuous dealings between 
said banks. As a matter of convenience, and in accord
ance with the usage of corresponding banks, the proceeds 
of commercial paper transmitted by the Capital National 
Bank for collection were by the United States National 
credited to the account of the former, and paid on itg 
order or transferred to other banks, as the condition of 
the account might demand. The books of the United 
States National show an overdraft by the Capital Na
tional on January 16, when the check in controversy wag 
received from the latter, of $18,230.43. At the opening 
of business on January 20 the account of the Capital Na
tional was overdrawn to the amount of $2,325.93, and 
during said day there was paid upon its orders by the
United States National the sum of $11,454.02, and on said 
day it was credited with the sum of $11,800.97, including 

the proceeds of the check in controversy, leaving an over
draft, as shown by the books of the latter at the close of
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buiniess, of $1,978.98, and which at the close of business 
on the 21st had been reduced to $291.85. The letter of 
advice above set out under date of January 20 was re
ceived by the examiner in charge of the Capital National 
subsequent to the impounding thereof, and the credit in 
said letter mentioned does not appear upon the books of 
said bank in the hands of the receiver.  

The first inquiry suggested by the record and argu
ments is the effect of. the indorsement by the Capital Na
tional Bank of the check in question. It is true that the 
indorsement in blank by the plaintiff invested the in
dorsee, the Capital National Bank, with apparent general 
ownership of said instrument. The subsequent qualified 
indorsement by that bank, however, to the United States 
National Bank raises no presumption of ownership by 
the latter. Such a form of indorsement is not intended 
to give currency to commercial paper, but, on the con
trary, operates to prevent further circulation, and passes 
to the indorsee such a title only as will enabl him to de
mand payment and enforce collection of paper thus trans
ferred. And the owner may in such case control the 
collection of his paper and may intercept the proceeds 
thereof in the hands of an intermediate agent. (Dickerson 
v. Wason, 47 N. Y., 439; Freenian's Nat. Bank v. National 
Tube Works Co., 151 Mass., 413; Boykin v. Bank of Fayette
ville, 24 S. E. Rep. [N. Car.], 357; Clafflin v. Wilson, 51 Ia., 
15; Commercial Bank v. Armstrong, 148 U. S., 50; Evansville 
Bank v. German-American Bank, 155 U. S., 556.) 

This conclusion leads to the subject of discussion to 
which most prominence is given in the arguments of coun
sel, viz., whether the crediting to the Capital National 
by the United States National on January 20 of the pro
ceeds of the check in question amounts to a payment 
thereof which can be successfully interposed as a defense 
to this action. It is contended by appellant that the de
cisive question is not that of its title under the restricted 
indorsement, but whether, in view of the plaintiff's unre
stricted indorsement of the check, it was authorized to
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treat the Capital National Bank as the owner thereof.  
It is, in effect, contended that the plaintiff, in forwarding 
the check for collection through the Capital National 
Bank, by implication consented to the agencies usually 
employed for that purpose, and that he should, in view 

of the custom of banks in making collections, be held to 

have authorized the mingling of the proceeds of this 
check with the funds of the collecting bank, and settle
ment therefor by crediting the account of the bank to 
which the money should otherwise have been remitted.  
The soundness of that proposition as a general statement 
of the rule may, for the purpose of this case, be conceded, 
although it can, for reasons hereafter stated, have no ap
plication to the facts of the case before us. No mere 
book-keeping between a bank and its sub-agent for the 
collection of money can clange the actual status of the 
parties, or destroy rights which arise out of the real facts 
of the transaction. (Conercial Bank v. Armstrong, supra.) 

In no case cited, and in none examined by us, has the 
mere crediting of the remitting bank by a correspondent 
employed by it to make collections been held to create 

in favor of the latter such an equity as can be successfully 
interposed as a defense to an action by the owner for the 
proceeds thereof. The transaction must in such case, as 
all agree, in order to work an estoppel, amount to a pay
ment in good faith to the transmitting bank of money 
realized upon collections by the means usually employed 
by banks in effecting exchange.  

The statement renders necessary a brief reference to 

the evidence in the record. We have seen that the United 
States National Bank received the proceeds of the plaint

iff's check on January 20, that it paid out on said day, 
upon orders of the Capital National Bank, $11,454.02, and 
credited the account of the latter $10,859.63 in addition 
to the $941.34 now in controversy. The cashier of the 
United States National, Mr. Barlow, testifies that the 

sum of $11,454.02, above mentioned, was advanced by 
him as such cashier, in reliance upon the cash items, in-
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cluding the money in controversy, on that day received 
from, and on account of, the Capital National. But the 
condition of the account at the time of the receipt of the 
plaintiff's money and the amount subsequently paid out 
on that day upon orders of the Capital National, as com
pared with the remittances of the latter, do not appear, 
while the cash items received by the appellant bank on 
the 21st exceed the amount paid out on that day on the 
orders of the Capital National by $1,687.13. It cannot, 
therefore, we think, be said that the position of the ap
pellant has been altered to its damage through the cred
iting of the Capital National of the money received in 
payment of plaintiff's check. The defense here relied 
upon is essentially an equitable one, as to which the bur
den is upon the appellant, and we are, upon the whole 
record, satisfied that the finding of the district court is 
right and that its decree should be 

AFFIRMED.  

BEN B. WOOD V. M1AX L. ROEDER.  

FILED FEBRUARY 3, 1897. No. 6867.  

1. Fraud in Misrepresenting Foreign Law. As a general rule, a mis
representation which embodies matter of law is one upon which a 
party cannot rely, as all parties are presumed or bound to know 
the law; but where it is as to the law of another state, or its effect, 
it is not within the rule and may be fraudulent; and ignorance of 
the law may be pleaded by the one to whom the misrepresentation 
is made.  

2. - : SALE OF COUNTY WARRANTS. Where a warrant issued by a 
county of one state is purchased in another state in reliance upon 
a misrepresentation in respect to the statute of limitations as ap
plicable to the warrant, and on presentation and demand payment 
of the warrant is refused on the ground that it is not a claim 
which can be enforced, there arises a cause of action in favor of 
the purchaser and against the party who sold the warrant and 
made the misrepresentation.  

3. - : - . The evidence held sufficient to sustain the verdict 
rendered.
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ERROR from the district court of Douglas county.  
Tried below before KEYSOR, J. Affirmed.  

George E. Pritchett, for plaintiff in error.  

Winfield S. Strawn, contra.  

HARRISON, J.  

The defendant in error instituted this action in the 
district court of Douglas county to recover of plaintiff 
in error, alleging in substance in his petition that in the 
course of certain business transactions had with the 
plaintiff on or about October 6, 1887, he purchased a 
county warrant, or order, purported to have been issued 
by the proper officers of Lake county, Colorado, in the ex
press sum of $454.01 and interest thereon at ten per 
centum per annum from August 18, 1880, the date of its 
presentation for payment to the county treasurer, and its 
nonpayment for want of funds; that the defendant in 
error gave for the warrant its face value at the time of 
his purchase, viz., $778.80; that to induce the purchase 
of said warrant the plaintiff in error "falsely and fraudu
lently represented to the plaintiff that said warrant was 
the existing legal and binding obligation of the said 
Lake county, in the state of Colorado; and, referring to 

the value of the said warrant, also verbally stated that 
the said warrant was good and would certainly be paid 
in full by the county issuing the same, only that said 

county was a little slow; that as plaintiff was necessarily 

making some Investments, the said warrant would be a 

good and safe investment for the plaintiff.  
"(3.) That having no other knowledge of said warrant 

than that derived from defendant's said representations, 
and confiding in and wholly relying on the correctness 

thereof and believing the same to be true, plaintiff took 

the said warrant of said defendant and gave as considera

tion therefor the sum of $778.80, which then and there 

passed from plaintiff to defendant.
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"(4.) That said warrant was not a legal existing and 
binding obligation of the said Lake county; that the said 
warrant was not good and would not then, or for a long 
time prior thereto, be paid by the said county, and was 
not a safe investment; but was then and for a long time 
prior thereto had been fully barred by the statute of 
limitations of the state of Colorado, and the obligation of 
said county to pay the same repudiated on that account, 
and that payment of the said warrant had been refused 
-all of which the defendant at the time of making such 
false representations well knew." 

In the answer the plaintiff in error admitted the owner
ship of the warrant as stated in the petition, and alleged 
that the defendant in error, as agent for a life insurance 
company, solicited the plaintiff in error to insure his life 
with such company, which plaintiff in error did on con
dition that the company would accept the said county 
warrant as a part of the consideration for the insurance, 
and that the company, by its agent, the defendant in 
error, acceded to the condition and received the war
rant and $190.94 in cash, and issued to plaintiff in error 
a policy of life insurance; and further: 

"That some time after said bargain or trade had been 
consummated and executed, the plaintiff tendered back 
to this defendant said warrant and demanded the face 
value thereof and interest of this defendant, in cash, with 
which demand this defendant refused to comply, but pro
posed to the plaintiff that if said company, his principal, 
or himself, was dissatisfied with the trade, said warrant 
and money should be returned to him, and he would de
liver up said policy of insurance, and that such proposi
tion was rejected by the plaintiff.  

"And further answering said substituted petition this 
defendant denies the same and each and every allega
tion thereof, except as hereinbefore admitted." 

In the reply it was admitted that the warrant was re

ceived by the defendant in error as a portion of the pre
inium on a policy of insurance issued to plaintiff in error
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by the National Insurance Company of Montpelier, Ver

mont, and that the balance of the premium was. paid in 

cash, and it was alleged that the company had nothing 

to do with the part of the transaction which involved the 

warrant, that being a matter of trade between plaintiff 

and defendant in error personally, and known to plaintiff 
in error to be so; that there was a refusal to accept a re

turn of the policy and to give up the warrant and cash 
therefor received, for the reason that at the date of the 
offer the policy had been in force two years, of which 

plaintiff in error had received the benefit. After the 
trial the defendant in error, on leave granted so to do, 
amended the second paragraph of the petition to con

form to the proof, by adding thereto the following: "And 

verbally guaranteed that said warrant was good, and 

would be paid by the county issuing it, and that defend

ant agreed he would make it good." There was a trial 

of the issues to a jury and verdict and judgment for de

fendant in error. The case is presented here for review.  

It is insisted that the evidence was insufficient to sus

tain the verdict. The evidence establishes that at the 

time of the transactions between the parties out of which 
the cause of action arose, any action on the warrant for the 

recovery of its amount was barred by the statute of limi

tations of Colorado, where it was executed. The evidence, 
although conflicting, was sufficient to support findings 

that such representations were made as were alleged in 

the petition and for the purpose therein stated, that the 

defendant in error relied on them, and that he, and not 

the insurance company, purchased the warrant. As a 

general rule, a misrepresentation which involves a state

ment of matters of law is one upon which A party cannot 

rely, as all parties are bound to know the law. (Burt v.  

Bowles, 69 Ind., 1; Upton v. TribilcocLk, 91 U. S., 45.) But 

this is not a universal rule and has its exceptions. (Bige

low, Fraud, p. 9.) A misrepresentation which includes 

the opinion of a law of another state is without the rule, 
and may be fraudulent; and ignorance of the law may be
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pleaded by the party to whom the misrepresentations 
were made. (King v. Doolittle, 1 Head [Tenn.], 77.) The 
statement made by plaintiff in error was one of fact and 
law. It embraced the element of the operation of the 
law of Colorado in regard to the limitation of actions on 
the remedy for nonpayment of the warrant, the subject
matter of the contract between the parties; and whether 
or not he was possessed of knowledge, the -effect was the 
same. It was not necessary to either plead or prove 
scienter. It was proven that the defendant in error, after 
he became possessed of the warrant, presented or caused 
it to be presented for payment, which was refused. This, 
being true, gave him a right of action to recover what he 
had paid for the warrant. It had proved to be without 
value,-was worthless. It was not an existing binding 
obligation of Lake county, Colorado, at the time of the sale 
to defendant in error, but was then barred by the statute 
of limitations; hence the right to this actioi accrued.  
(Brown v. Rice, 26 Gratt. [Va.], 467.) There was sufficient 
evidence to support findings of all the elements of an ac
tion such as this and which must be present to warrant 
a verdict, hence the verdict must be allowed to stand.  

The points raised and presented by exceptions to cer
tain designated instructions did not differ materially 
from those we have hereinbefore noticed and discussed, 
and what has been said is equally forcible to these as to 
the ones discussed, from which it follows that the objec
tions to the instructions must be overruled. The judg
ment of the district court is 

AFFIRMED.
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IN RE WILLIAM MOVEY.  

FILED FEBRUARY 3,1897. No. 8999.  

1. Burglary: TiME COMITTED. That the act be committed in the 

night-time is an essential element of the crime of burglary.  

2. - : INFORMATION: HoUSEBREARING. Under an information 

against a person for the crime of burglary, he cannot be convicted 

of the statutory offense of breaking and entering buildings in the 

daytime described in section 53 of the Criminal Code.  

2. Criminal Law: SENTENCE. Jurisdiction to pronounce a particular 

sentence imposed is as essential as jurisdiction of the person and 

subject-matter. If the first does not exist the sentence is void.  

ORIGINAL application for writ of habeas corpus. Peti

tioner discharged.  

IV. S. Shoemakcr, for petitioner.  

HARISON, J.  

In this, an application for a writ of habeas corpus on 

behalf of William McVey, who, it is pleaded in the peti

tion, is unlawfully imprisoned and restrained of his lib

erty by John McDonald, sheriff of Douglas county, it ap

pears that the applicant was arrested, informed against, 
and tried in the, district court of Douglas county on a 

charge of the crime of burglary. The jury returned the 

following verdict: "We, the jury duly impaneled and 

sworn to try the case of the state of Nebraska against 

William McVey, do find the said defendant not guilty of 

the crime of burglary as charged, but do find him guilty 

of the crime of breaking and entering in the daytime with 

intent to steal property of value." Counsel for defendant 

moved his discharge, but this was overruled and the pris

oner sentenced to imprisonment in the penitentiary for a 

term of two years and six months.  

It is claimed that the crime of burglary and that of 

breaking and entering in the daytime are distinct of

fenses and that a conviction of the latter cannot be had 
35
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under a charge of the former; that inasmuch as the jury 
adjudged the prisoner not guilty of the former, he was 
entitled to be discharged; that the court had no jurisdic
tion to sentence him; hence its judgment was void and 
the prisoner should be released. Burglary is defined in 
our statutes as follows: "If any person shall, in the 
night season, willfully, maliciously and forcibly break 
and enter into any dwelling house, * * * with in
tent to kill, rob, commit a rape, or with intent to steal 
property of any value, or commit any felony, every person 
so offending shall be deemed guilty of burglary, and shall 
be imprisoned in the penitentiary not more than ten nor 
less than one year" (Criminal Code, sec. 48); and the 
crime of breaking and entering buildings in the daytime 
is stated as follows: "If any person shall wilfully and 
maliciously, in the day time, break and enter any dwelling 
house, * * with intent to steal, or commit any fel
ony, every person so offending shall be punished by im
prisonment in the penitentiary not more than five years, 
or by fine not exceeding $500 and imprisonment in the 
jail of the county not exceeding six months at the discre
tion of the court." (Criminal Code, sec. 53.) "Burglary 
is a felony at coimnon law, and a burglar is defined by 
Lord Coke as 'he that in the night-time breaketh and en
tereth into a mansion house of another of intent to kill 
some reasonable creature or to commit some other felony 
within the same, whether his feloni8us intent be executed 
or not.' " (2 Am. & Eng. Ency. of Law, p. 659, note 1.) 
"Inasmuch as, at common law, burglary could be com
mitted in the night-time only, and as the circumstance 
of the nocturnal entrance was vital to the offense, the 
allegation of night-time in the indictment was essential 
and the indictment was insufficient without it." (3 Ency.  
Pl. & Pr., p. 741.) That the breaking and entering be in 
the night-time is, by our statutes, made one of the essen
tial elements of the crime of burglary and must be both 
pleaded and proved. The crime of burglary as set forth 
in the Criminal Code differs from that of breaking and
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entering buildings in the daytime as described in section 
53 of the same Code. A man may not be informed 

against for one crime and convicted of another and dif
ferent one. He is entitled to know the nature and cause 
of the accusation (see Constitution, art. 1, sec. 11), so that 
he may be enabled to prepare and make his defense, if 

any he has. The statement of the time as to the crime 
of burglary is an averment of a material element thereof 
and must be specifically proved as laid. The crime of 
breaking and entering buildings in the daytime is not 

included in a charge of burglary, and a prisoner cannot 
be convicted of the former under a charge of the latter, 
or burglary. (Broney v. People, 37 N. E. Rep. [Ill.], 209; 
Ghuynes v. State, S S. W. Rep. [Tex.], 667; State v. Behce, 17 

Kan., 402; State v. Adams, 20 Kan., 329; Mace v. State, 9 

Tex. App., 110; Braco v. State, 20 Tex. App., 188; Vaters 

v. State, 53 Ga., 567; T7illians v. State, 46 Ga., 212; State 

v. Alexander, 56 Mo., 131.) This being true, the verdict 

herein did not warrant the court in sentencing the pris

oner, as it announced him not guilty of the burglary as 

charged.  
The only further question presented is whether the 

sentence of the court was merely erroneous or whether it 

was illegal in such a sense as to be void. It may be said 

that the modern doctrine or idea is that a court must 

possess jurisdiction not only of the person and subject
matter, but to impose the sentence which is adjudged.  

If the latter is lacking the sentence is not merely voida

ble but void. (Black, Judgments, sec. 258; citing, among 

others, Ex parte Lange, 18 Wall. [U. S.], 63; E~r parte Mil

ligan, 4 Wall. [U. S.], 131; Ex parte Wilson, 114 U. S., 417; 

Ex parte Kearny, 55 Cal., 212; In re Petty, 22 Kan., 477.  
See, also, Ex parte Cox, 32 Pac. Rep. [Ida.], 197; Ex parte 

Yarbrough, 110 U. S., 651.) In the case at bar, the jury 

having, by its verdict, determined the prisoner not guilty 

as charged, although it further adjudged him guilty of 

another crime, the trial court had no jurisdiction to sen

tence him; hence its attempt in that direction was ille-
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gal in such sense that it was void, and habeas corpus the 
appropriate remedy. (In re Betts, 36 Neb., 282; In re 
Havlik, 45 Neb., 747.) It follows that the prisoner must 
be discharged.  

PRISONER DISCHARGED.  

NATIONAL BANK OF COMMERCE, APPELLEE, V. PAULINE 
CHAPMAN ET AL., APPELLANTS.  

FILED FEBRUARY 3, 1897. No. 7047.  

L Fraudulent Conveyances: INSOLVENCY: RELATIVES. A debtor In 
failing or insolvent circumstances may prefer one creditor not
withstanding the fact it may be to the exclusion of others, and this 
rule may include relatives of the debtor who are his creditors.  

2. -- .: BURDEN OF PROOF. If such transfers between 
relatives be attacked as fraudulent, the burden is upon the parties 
thereto to show the good-faith character of the transactions.  

8. : : . A son may convey property to his mother in 
payment of a pre-existing debt to her if such a conveyance is hon
estly made or without fraudulent intent to the knowledge of the 
mother, or participated in by her.  

4. : -- : . Findings and judgment held contrary to the 
conclusions established by the evidence.  

APPEAL from the district court of Douglas county.  
Heard below before WALTON, J. Reversed and action dis
missed.  

W. W. Slabaugh, Isaac Adams, and Webster, Rose & Fish
erdick, for appellants.  

B. N. Robertson, contra.  

HARRISON, J.  

April 29, 1893, the appellee herein filed in the district 
court of Douglas county a petition or creditor's bill, in
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which it was alleged that at the September, 1892, term 
of court in Douglas county, appellee recovered judgment 

against Pauline and Eugene B. Chapman in the sum of 
$1,126.78, which remained unpaid and on which execu

tion issued April 13, 1893, and was returned April 29 
unsatisfied; that the Chapmans were insolvent. It was 

further pleaded that on July 16, 1891, Eugene B. Chap
man and Pauline Chapman conveyed to Eliza A. Ham

mond certain real estate specifically described, and on 

February 18, 1892, conveyed to the same person certain 

other described real estate, and that on April 8, 1893, 
Eugene B. Chapman, being the owner of a certain lot, 
lot 2, block 4, Briggs Place - addition, the title . of 

record being in E. A. Benson, caused the lot to be con
veyed to Eliza A. Hammond;" that the said Eliza A.  
Hammond paid no consideration for the said lot and 

that all the said consideration therefor was paid by the 
said defendant Eugene B. Chapman; that all the said 

several conveyances herein set forth, by the said Chap
man to the said Hammond, were made without consider

ation and for the purpose of preventing the plaintiff from 

collecting its said judgment, as the said defendant Eliza 

A. Hammond well knew; that the title to said premises 

now stands in the name of the said defendant Eliza A.  
Hammond, but that the said Eugene B. Chapman is the 

actual owner of the same." The relief sought was to 

subject the real estate to the payment of appellee's judg
ment. The defendants' answer admitted the convey

ances of the real estate, but denied "that said conveyances 

were made by said grantors, or received by said grantee, 

with any intention to defraud plaintiff in the collection 

of its judgment, or to hinder or delay said plaintiff in 

such collection, or to hinder, delay, or defraud any other 

creditor of said grantors or either of them;" and further 

pleaded as follows: "Defendants allege that at the time 

of said conveyances, and long prior thereto, defendant 

Eugene B. Chapman was indebted to defendant Eliza 

A. Hammond in a large amount, and that said convey-
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ances were made for the purpose of liquidating, in part, 
said indebtedness, and that said Eliza A. Hammond paid 
full value for the real estate so conveyed to her. De
fendants deny the allegations of said petition respecting 
the transfer to said Eliza A. Hammond of lot two (2) in 
block four (4), in Briggs Place addition." The reply was 
a general denial. There was a trial of the issues, and a 
decree for appellee in which appeared a finding that the 
several conveyances were made with the intent on the 
part of the grantors, the Chapmans, to defraud, hinder, 
and delay the plaintiff (appellee), of which intent the 
grantee, Eliza A. Hammond, had full knowledge at the 
time. From the decree* this appeal has been perfected.  

It was admitted'at the trial that Pauline and Eugene 
B. Chapman executed and delivered to appellee a promis
sory note of date February 3, 1891; that action was com
menced thereon and judgment obtained during the Sep
tember, 1892, term of the district court in Douglas county 
in the amount of .$1,126.78; that execution had issued 
and been returned of (late and indorsed as stated in the 
petition; that the Chapmans were insolvent and pos
sessed no property liable to execution; also, that the 
conveyances of real estate by Chapman and wife to Eliza 
A. Hammond were made of the dates set forth in the pe
tition and the titles thereto stood of record in the name 
of Eugene B. Chapman on the date of the execution of the 
note to appellee, to-wit, February 3, 1891. It was also 
admitted that Eliza A. Hammond was the mother of 
Eugene B. Chapman. There was no admission in regard 
to the conveyance of the title of a lot by E. A. Benson to 
Mrs. Hammond.  

It appears from the evidence that Mr. Hammond, the 
second husband of Eliza A. Hammond, died during the 
year 1882, having at that time insurance on his life 
amounting to the sum of $11,000, and of which Eliza A.  
Hammond was the beneficiary and from which she re
ceived very nearly the whole amount, some $200 or $300 
less than the face of its policy being paid by one of the
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companies or associations. That in September, 1882, Eu

gene B. Chapman, her son by a first husband, engaged in 

the wholesale grocery business in the city of Omaha and 

soon afterwards purchased, with money furnished him by 

his mother, and for her, lots 15 and 16, in block 7, Reed's 

first addition to the city of Omaha, taking the title 

thereto in his own name. Mrs. Hammond, whose home 

was in St. Louis, removed to Omaha, April, 1883, and 

soon after, probably during the next month (May), the 

title to the two lots last described was conveyed to her 

and she took possession of the property and occupied 

and used it. January 2, 1885, Mrs. Hammond conveyed 

to Pauline Hax, who three days later became the wife of 

Eugene B. Chapman, lot 16 in Reed's first addition to 

Omaha, receiving as a consideration therefor the promis

sory note of Chapman in the sum of $6,000. On March 

13, 1888, Mrs. Hammond deeded to Mrs. Chapman the 

lot 15 in the addition last mentioned, the consideration 

being $10,000, evidenced by a promissory note for the 

whole sum, signed by the Chapmans and the payment 

thereof secured by mortgage on the property. We will 

state here that it clearly appears that the property had 

increased in value and was fully worth the prices which 

Chapman agreed to pay his mother for it. On March 11, 
1890, Chapman desired to procure a loan on the property, 
and at his request his mother released the $10,000 mort

gage. She then had the one note for $6,000 and also the 

$10,000 note without any security for the payment of 

the total amount of the indebtedness evidenced thereby.  

During the year 1887 Chapman discontinued the gro

cery business and acquired some property and interests 

in mines in the Black Hills in Dakota, and was buying 

and accumulating real estate, or interests therein, in 

Omaha and South Omaha. In January, 1891, Mrs. Ham

inond gained the knowledge that her son had. lost and 

was losing money in his business ventures and she asked 

for security or settlement of some nature, and later in 

the year, or in July, the first deed of which complaint is
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made in the petition was executed to her by Chapman 
and wife, the consideration being the cancellation of the 
debt evidenced by the $10,000 note, on which there had 
been paid prior to this time $1,000, so that the debt was, 
in round numbers, $9,000. On February 18, 1892, there 
was conveyed to her, by her son and his wife, certain 
property in payment of the amount due on the $6,000 
note. This was also one of the conveyances attacked by 
the creditor's bill in this case. We will say here that we 
are satisfied from a consideration of the evidence in re
gard to the conveyance of lot 2, block 4, Briggs Place 
addition, from E. A. Benson to Mrs. Hammond, the va
lidity of which was also drawn in question by the peti
tion, and in issue in this case, was made pursuant to an 
exchange of lots between Benson and Mrs. Hammond.  
It is true the son, Chapman, conducted the negotiations, 
but it is quite clear that it was for his mother and not 
himself.  

We must conclude, after a careful examination of the 
evidence, that it disclosed a valid indebtedness of the 
son to the mother, existing and due her at the time the 
transfers herein assailed were made to her. The son 
received the mother's money and invested it in property 
for her, conveyed it to her, and afterwards became its 
purchaser, and thereby her debtor in the amount of the 
consideration; that this debt was still in existence, valid 
and subsisting at the dates of the conveyances of prop
erty to her in payment of it. It clearly appears that 
Mrs. Hammond had full knowledge of and accepted the 
transfers of the property to her and for the purpose for 
which they were made. She dealt with some of the 
property as hers after the transfers. That the Chap
mans were in failing circumstances financially, or insolv
ent, at the times of the conveyances to Mrs. Hammond, 
constituted at most a fact tending to prove fraud in 
the transfers. It is the settled rule that a failing or in
solvent debtor may prefer one creditor to the exclusion 
of others, and may pay a bona fide demand of one creditor
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in preference to those of others. (Etoood v. May, 24 Neb., 
373; Lininger v. Raymond, 12 Neb., 19; Bank of Commerce 

v. Schlotfeldt, 40 Neb., 212; Mlleyer v. Union Bay & Paper Co., 

41 Neb., 67.) And relations are included within the rules 

just announced. (Mltelick v. Varney, 41 Neb., 105.) See, 
also, Ward v. Parlin, 30 Neb., 376, wherein it was stated: 

"We have read and scrutinized the evidence in this 

record with care and it appears to us that the defendant's 
testimony is consistent and reasonable. We are con
vinced that Mrs. Ward acted in perfect good faith. True, 

she knew that her husband was being pressed by his 

creditors and asked him to secure her. She had a per

fect right to make good her claim notwithstanding she 

knew she was being preferred to other creditors of her 

husband, if the security was accepted in good faith and 

without any fraudulent purpose on her part. (Hill v.  

Bowman, 35 Mich., 191; Jordan v. White, 38 Mich., 253; 
Dice v. Irvin, 11 N. E. Rep. [Ind.], 488; Rockford Boot & 
Shoe Mfg. Co. v. Mfastin, 39 N. W. Rep. [Ia.], 219; Miller v.  

Krveger, 13 Pac. Rep. [Kan.], 641; Ckapman v. Sunnner

field, 14 Pac. Rep. [Kan.], 235; Cornell v. Gibson, 16 N. E.  
Rep. [Ind.], 130.)" But in this state, if the good faith of 

the transaction is attacked, the burden is cast upon them 

to establish its fairness or good faith character. (Carson 

v. Stevens, 40 Neb., 112; Melick v. Varney, supra.) There 

was evidence sufficient to sustain a finding that Chap

man had an intent to defraud his creditors, especially 

appellee, but it is well settled that this, if it existed, 

would not affect or destroy the right of any of the cred
itors, including Mrs. Hammond, to secure a preference 

if not possessed of knowledge of such fraudulent intent.  
(Smith v. Schmitz, 10 Neb., 600; Edwards v. Reid, 39 Neb., 
645.) The evidence did not show that Mrs. Hammond 

had any knowledge of any intent on the part of her son 

to defraud his creditors, or connect her therewith in any 
manner, but we think established her good faith through

out the transactions prior to and including the convey
ances herein sought to be set aside. This being true, it
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follows that the decree of the district court must be 
reversed and the petition of appellee dismissed.  

JUDGMENT ACCORDINGLY.  

WALTER KNAPP v. ELLIs 0. JONES ET AL.  

FILED FEBRUARY 3, 1897. No. 6936.  

1. Damages: CONTRI3UTORY NEGLIGENCE. In an action for damages 
alleged to have been produced by the negligence of the defendant 
in the action, if it appears that the plaintiff's failure to exercise 
ordinary care under the existing conditions was the cause of the 
injuries, he cannot recover.  

2. Trial: DIRECTING VERDICT. If from the undisputed facts different 
minds might not honestly reach different conclusions or draw dif
ferent inferences without reasoning irrationally, it is not error on 
the part of the trial court to withdraw the case from the considera
tion of the jury and order a verdict consistent with the facts.  

ERROR from the district court of Douglas county.  
Tried below before ScoT, J. Affirmed.  

Connell & Ives, for plaintiff in error.  

Breckenridge & Breckenridge, contra.  

HARRISON, J.  

The plaintiff, by his next friend, instituted this action 
in the district court of Douglas county to recover of the 
defendants damages which he alleged were caused by 
injuries to him as the result of negligence on the part of 
the defendants. The amount claimed was $15,000. It 
was stated in the petition that the defendants were the 
owners and managers of a five-story building in the city 
of Omaha, the rooms of which, above the ground floor, 
were occupied and in use as offices by various tenants; 
that there was a passenger elevator maintained and op-
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erated by defendants between the ground floor and upper 

stories of the building, for the use of tenants and persons 

having business to transact therein. "The said plaintiff 
further says that it became and was the duty of the said 

defendants to use at all times proper and suitable safe

guards, appliances, care and skill in the maintenance, re
pairing, and operation of their said elevator, but that the 
said defendants, contrary to their said duty, were guilty 

of such negligence as to the use of proper and suitable 
appliances and safeguards, and as to the use of care and 

skill in the maintenance, repairing, and operation of the 

said elevator, that the plaintiff, by reason thereof, on or 

about the 14th day of January, 1893, then and there being 
lawfully in the vicinity of said elevator, suffered great 

and. permanent injuries." Paragraph 4 of the petition 

contained a specific description of the injuries to plaintiff, 
and their effect. The answer of the defendants admitted 

the ownership of the building and its use and occupancy 
as alleged in the petition and the running of the passen

ger elevator,. and that the plaintiff had been injured in 

or about the elevator shaft in the building. It was 

averred that it was not a duty owed by defendants to 

plaintiff to protect him from injury, and specifically de

nied that they had been guilty of any negligence in the 

particulars stated in the petition. It was further pleaded 

that the negligence, if any other than that of plaintiff 

caused the injury, was by one Stevenson, who was under 
contract with defendants doing certain work at the time 
in and upon the premises. It was further pleaded that 

the plaintiff's injuries were resultant from his own neg
ligence. A reply was filed and of the issues joined there 

was a trial before the court and a jury. At the close of 

the introduction of the evidence, counsel for defendants 
moved the court to give the jury a peremptory instruction 

to return a verdict for defendants. This motion was sus
tained and the jury was charged as follows: "The jury 

are instructed by the court that under the law and the 

evidence in this case vou will return a verdict for de-
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fendants." From a judgment subsequently rendered for 
defendants, error proceedings have been prosecuted to 
this court on behalf of plaintiff. The error assigned and 
urged is the action of the trial court in giving the instruc
tion we have quoted.  

There is no conflict in the evidence as to the injuries to 
plaintiff, or the conditions, facts, and circumstances under 
which they occurred. The evidence disclosed that there 
was a stairway by which persons could go to or come from 
any of the floors of the building, and which was contigu
ous to the elevator shaft, as was stated by plaintiff in his 
testimony: 

Q. How near was the stairway to the elevator? 
A. Runs right around the elevator, close to it.  
Q. Is that the way it goes from the ground floor clear 

up? 
A. Yes, sir.  
On and above the third, and extending to the fourth 

floor, this being the portion directly involved herein, sepa
rating the stairway space from that of the elevator shaft, 
was a wainscoting, or board partition, which, from the 
floor of the third story, was forty-five inches high; from 
the top of the first step of the stairway, going to the story 
above, or fourth, was thirty-eight and one-half inches high, 
and from the top of the second step, and all intervening 
ones between the second step and the landing above, was 
thirty-six inches in height. In the further portion of the 
space between the stairway and the elevator shaft, and 
above the partition we have just described, between the 
third and fourth floors, there generally appeared a dia
mond-shaped wire screen, which, on the day the plaintiff 
was injured, had been removed to be painted, there being 
a man there at work under a contract to clean and paint 
or varnish the elevator shaft, stairway, etc. The plaint
iff was, and had been for some three months, in the em
ploy of a physician whose office was situate on the third 
foor of the building, and had very frequently used the 
elevator in going up to the office or down to the lower
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floor. He knew of the wire screens, had noticed them, 

and saw the workman remove them from the position 

they occupied in the shaft, including the one between the 

third and fourth floor. He testified as to what was done 

with them when they were taken down, as follows: 

Q. When the wire screens were taken out, as you have 

told that day, what was done with them? 
A. They were put at the right of the stairway as you 

go up at the left hand side.  
In regard to the weights attached to the elevator he 

stated: 
Q. Now tell the jury just where they come down and 

how many of them there are.  
A. There was a piece up here, a plank on each side and 

there the iron weights slid up and down. There was 
eight of these big iron weights.  

Q. And when they came down how close to the rail of 

the stairs did they run? 
A. Came about a couple of inches.  
He further stated that at the time of the injury he did 

not know of the elevator weights.  
The plaintiff was, at the time he was injured, between 

sixteen and seventeen years of age and was, it was stated 

by one of the doctors who was testifying in respect to 
plaintiff's condition and appearance before the injury, 
"a remarkably bright, clean, healthy, active, energetic, 
genial, pleasant young fellow." But this is immaterial.  
No question has been raised as to youthfulness and con

sequent lack of discretion on the part of plaintiff. A 
few minutes before the noon hour of the 13th of January, 
1893, the plaintiff was in the office of the physician, his 

employer, on the third floor of defendants' building. The 
doctor was out of the office and building and the plaintiff 

was evidently expectant of his return. However this 
may have been, the plaintiff left the office rooms through 

a door which was, relatively to the elevator, immediately 
across the hallway, stepped over to the elevator shaft, 
passed the wire screen, which, as we have before seen,
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had been removed from its place and was then upon the 
floor near the stairway, went up to the second step of the 
stairs and reaching or leaning over the thirty-six inch 
high board partition or barrier, put his head and the 
upper portion of his body into the elevator shaft, as he 
states it, to look at the elevator which was below to see 
and ascertain whether the doctor was therein, and com
ing to the office. The elevator was coming up and the 
weights down. The plaintiff was struck or caught by 
the weights in their descent and the injuries to him, the 
basis of this action, resulted.  

As we view the proper final disposition of this action, 
we need not now consider and settle the questions of 
the duty of landlords to tenants and their employes, or 
whether proper care would have required that the ele
vator in defendant's building, during the time. of the 

painting of the shaft, should have been stopped, and not 
operated while the screens were out of place and until 
replaced, for we feel forced to the determination that the 
evidence discloses such want of ordinary care on the part 
of plaintiff, under the facts, circumstances, and conditions 
existent and known to him at the time of his injuries, as 

constituted his acts contributory negligence and without 
which the injuries would not have been sustained. This 
was sufficient to bar his recovery. The defendant knew 
that the elevator was being operated, he had been riding 
in it that day, and his direct purpose in looking into the 

shaft was to see the elevator during its trip upward, and 

whether the doctor was a passenger. He knew of the 
wire screens which usually formed a part of the enclos

ure of the elevator shaft, and had seen them removed but 

a very short time before, temporarily, to be painted, and 
had watched the progress of the work. He knew the 

use for which the elevator shaft was prepared and in

tended, and he was making a use of it for which it was 
never intended and to which he possessed no right or 
privilege, and which was dangerous, against which it 
was usually guarded in all parts by the screens. In order
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to effect his purpose he went up to the second step of the 
stairs and then leaned over the partition three feet high.  

These, with other facts in evidence, disclosed conclusively 
such want of ordinary care as to preclude his recovery of 
damages. The plaintiff's want of ordinary care and pru
dence were the cause of the injury, hence he could not 
recover damages (Whitaker's Smith, Negligence, 226; 
Pierce v. Whitcomb, 48 Vt., 127; Mau v. Morse, 33 Pac. Rep.  

[Colo.], 283); and though both plaintiff and defendant 

might have been negligent in the premises, the plaintiff 

could not recover if, by the exercise of ordinary care, he 
could have avoided the injury. (Omaha Horse R. Co. v.  

Doolittle, 7 Neb., 481; Thompson, Negligence, 1104.) 

It is urged that the question of whether or not there 

was contributory negligence on the part of plaintiff 
should have been submitted to the jury. The undisputed 
facts were such, we think, that different minds might not 

reach different conclusions or draw different inferences 

from them in regard to the plaintiff's want of ordinary 
care and prudence, and the court did not err in not sub
mitting the question to the jury and, on motion of counsel 

for defendants, charging that body to return a verdict 

favorable to defendants. In the opinion in the case of 

Slayton v. Fremont, E. d 11. V. R. Co., 40 Neb., 840, appears 

the following quotation from section 2267, Thompson on 

Trials, in reference to an instruction such as was given 

in the case at bar: "'The demurrer to evidence used in 

the ancient common-law practice seems to have passed, 
for the most part, out of use in American jurisdictions.  

In the place of it the defendant moves for a nonsuit, or 

requests the court to give a peremptory instruction to the.  

jury to return a verdict for the defendant. In either case 

the effect is substantially the same as a demurrer to the 

evidence under the ancient practice. An order of non

suit, or a peremptory instruction given in compliance 
with such a motion, does not undertake to decide any 

question of fact, but simply pronounces the law arising 

upon the evidence, admitting the same to be true. In
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this way the court pronounces upon the legal effect of the 
facts which the evidence may, in the opinion of the jury, 
prove. If there is no evidence tending to support the al
legations of the plaintiff's declaration, petition, or com
plaint, it is, under all theories of procedure, the duty of 
the court to instruct the jury that he cannot recover.' " 
And it is said in the opinion in relation to the rights or 
duty of the trial judge to give a peremptory instruction 
as applicable in that particular case and generally: "The 
instruction was properly given requiring a verdict for de
fendant. It could have subserved no useful purpose to 
either litigant to trust that the jury, upon the submission 
of the entire case to them, would exercise the same dis
cretion as could reasonably be expected of the trial court.  
There was no evidence on which the verdict could be sus
tained, and the trial judge did but his duty in so inform
ing the jury. Often the responsibility of determining 
questions which should be met by the trial judge is de
volved in the last instance upon this court. This is some
times scarcely fair to litigants, for it frequently happens 
that the question to be determined is surrounded with 
difficulties in this court from which the trial court has 
comparative freedom. When the trial judge approves 
the jury's estimate of the weight of the evidence adduced, 
there arises a presumption in favor of its correctness, 
because both the judge and the jury have had opportuni
ties of observing the deportment of the witnesses and 
their apparent candor, which are denied this court.  
When the trial judge is satisfied there is no evidence to 
sustain a verdict it is his duty to so instruct the jury, for 
in such a case the merits are presented in this court un
trammeled by adverse presumptions." This is quite per
tinent and forcible in the case at bar, for had the cause 
been submitted to the jury and a verdict for plaintiff en
sued, it would not have been sustained by the evidence.  
In support of the same proposition see, also, Dewey v.  
Chicago & N. W. R. Go., 31 Ia., 373; Davis v. Hilbourn, 41 
Neb., 35; Central City Bank v. Rice, 44 Neb., 594.
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There were some other matters argued in the briefs of 

counsel, but we do not deem a discussion or decision of 

them necessary at this time. The judgment of the dis

trict court must be 
AFFIRMED.  

GEORGE J. WooDs, APPELLEE, V CLEMENT L. HART, 
APPELLANT.  

FILED FEBRUARY 3, 1897. No. 6974.  

1. Conflicting Evidence: REVIEw. A finding on conflicting evidence 

will not be disturbed unless manifestly wrong.  

2. Specific Performance: EVIDENcE. Evidence held to sustain findings 

in an action for the specific enforcement of a contract for the ex

change of property.  

3. Fraud: BURDEN OF PROOF. The burden of proving fraud or mis

representation in the making of a contract is upon the party alleg

ing it.  

4. Contracts: EXCLUsIVE AGENCY. A stipulation in a contract giving 

a person the exclusive agency for the sale of the principal's prop

erty for an indefinite period does not render such contract void as 

being against public policy.  

Z. Principal and Agent: REvoCATION OF CONTRACT. The principal 

could, at any time before sale, revoke the agent's authority, even 

though the instrument expressly stipulated that the agent's power 

to sell should be exclusive.  

4. Exchange of Property: DESCRIPTION. A contract for the exchange 

of property is not void for indefiniteness of description where the 

description is such as, by the aid of evidence aliunde, to enable the 

property to be identified.  

7. Conveyances: CONFLICTING DESCRIPTIONS OF PROPERTY. Where a 

contract contains two descriptions of the property to be conveyed, 

one correct and the other false in fact, the latter should be re

jected as surplusage.  

APPEAL from the district court of Douglas county.  

Heard below before WALTON, J. Modified and affirmed.  
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F. W. Fitch, for appellant: 

Where a contract gives the benefit entirely to one per
son, with the exclusive sale, barter, trade, or handling 
thereof, it is against public policy. (Moses v. Scott, 4 So.  
Rep. [Ala.], 742; Baggott v. Sawyer, 25 S. Car., 405; Boyle 
v. Adams, 52 N. W. Rep. [Minn.], 860.) 

A contract formed to establish and maintain a uniform 
rate of charge and prevent competition in the sale of an 
article or property, where the entire benefit inures to one 
of the parties only, is illegal and void as being in re
straint of trade. (More v. Bennett, 29 N. E. Rep. [Ill.], 888; 
Strait v. National Harrow Co., 18 N. Y. Supp., 224; Tode v.  
Gross, 127 N. Y., 480; Chaplin v. Brown, 48 N. W. Rep.  
[Ia.], 1074; Western Wooden Ware Ass'n v. Starkey, 84 
Mich., 76.) 

F. H. Woods, contra.  

NORVAL, J.  

This was an action by George J. Woods to enforce the 
specific performance of an alleged contract for the ex
change of real estate for live stock, of which the following 
is a copy: 

"Article of agreement between George J. Woods, of the 
first part, and Dr. C. L. Hart, of the second part: 

"Said Woods and Hart do this day make the following 
trade, subject, however, to title: Said Woods agrees to 
give said Hart lots eight (8), nine (9), ten (10), eleven (11), 
twelve (12), thirteen (13), and fourteen (14), all in block 
seven (7) of Battle Creek Addition to College View, Lan
caster county, Nebraska; said lots to be transferred to 
said Hart by good and sufficient warranty deed, and clear 
of all incumbrances of any nature. (Said lots being the 
ones shown Hart by me.) In consideration of the above 
described lots, said Hart is to give said Woods the follow
ing described cattle:
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Eight head of registered Holstein 
bulls at $50..................... $400 

Four head of registered Holstein 
cows at $75..................... 300 

Twenty head of grade Holstein cows 
and heifers at $40............... 800 

$1,500 

Being the same cattle picked out by said Woods on June 
27, '93; said Hart agreeing to keep said cattle, and in as 
good condition, for two months from date. He is also to 
furnish transfers on all registered animals as the Hol
stein Herd Book demands. He is also to give said Woods 
a difference of fourteen hundred, to be secured on the 
above described lots, and to draw seven per cent interest, 
and to be payable on or before two years from date. An
other express consideration of this agreement is that said 
Woods is to have the exclusive agency for the sale of the 
lots. This trade is this clay made and agreed to by both 
parties as herein written, all papers to be transferred on 
or before two weeks from date.  

"GEORGE J. WVOODS.  

"C. L. HART.  

"Witness: 
"A. R. BOYD.  

"Signed this 27th day of Jan., A. D. 1893.' 

The plaintiff alleges in his petition the execution of the 
contract by himself and the defendant, the failure of the 
latter to comply with the terms thereof on his part, and 
that the former has been ready to carry out and fulfill 
each and all the conditions therein on his part to be kept.  
He also brought into court his warranty deed and ab
stract of the lots described in the contract, and tenders 
the same to the defendant, upon his executing a mortgage 
on the premises for the security of the $1,500 and the de
livery to the plaintiff of the cattle mentioned in said con
tract. The defendant, for answer, denies that he ever 
made, entered into, or signed the contract declared on,
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and pleads other defenses which will not now be stated.  
The court found generally for the plaintiff, and a decree 
was entered that defendant should pefform specifically 
the contract within twenty days, and that in default 
thereof plaintiff have judgment against Hart for the sum 
of $1,500, with interest thereon at seven per cent from 
January 27, 1893. Defendant appeals.  

The findings and decree are assailed as not being sus
tained by the evidence. Attention will first be given to 
the question, was there a contract between the parties? 
Stated in a different form, did the defendant sign the 
alleged agreement which it is sought to have enforced in 
this case? The record discloses that plaintiff, George J.  
Woods, resided in the city of Lincoln, and that the de
fendant, Clement L. Hart, was a physician residing in the 
city of Omaha, and owned a farm in Hall county, near 
Cairo, stocked with cattle; that on the 25th day of Janu
ary, 1893, Hart went to Lincoln to employ Colonel Woods, 
plaintiff's father, to sell some cattle for defendant; that 
the colonel not being at home, Hart explained his busi
ness to George J. Woods, informing him of the kind and 
number of cattle he had for sale, and.during the conversa
tion the latter made a proposition to exchange real estate 
for the former's cattle. The parties do not agree in what.  
was said, but they both unite in saying that the subject 
of trading real estate for cattle was discussed; that the 
defendant went with plaintiff to College View, a suburb 
of the city of Lincoln, and looked at some lots in that 
vicinity which Woods claimed to own and proffered to 
exchange. That the same day Hart took the train for 
Grand Island, where he remained over night, going out 
to Cairo in the forenoon of January 26. On the same 
day Woods went to Cairo to look at defendant's cattle, 
arriving so late that, on account of darkness, no atisfac
tory examination could be had, although an attempt to 
do so was made. The next morning both parties went to 
see the cattle, when those involved in this litigation were 
selected and picked out of defendant's herd. Mr. Hart
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testified that, owing to his physical condition at that 

time, he has no distinct recollection of the conversation 

which occurred between them on the morning of January 

27, and further, that he never signed the paper alleged 
to be the contract in question, and never saw the same or 
knew the contents thereof until this suit was instituted.  
Lewis Schwalerberg and other witnesses called by the 

defendant, and who were familiar with his handwriting 
and signature, testified on the trial that Hart's signature 
to the contract was not genuine. The testimony of the 
plaintiff is to the effect that in pursuance of an appoint

ment made with the defendant, he went to Mr. Harts 
farm near Cairo on January 26 to look over the cattle and 
to agree upon terms of exchange; that on arriving at 

Cairo, Woods employed one A. R. Boyd, a liveryman, to 
drive him to defendant's place; that on reaching the 
farm plaintiff and defendant, in the presence of Boyd, 
Eli Hart, a brother of defendant, and another person, 
looked over the cattle and agreed upon prices; that 
plaintiff, on his return to Cairo, was to prepare the con

tract in duplicate and return the next morning, when it 
was to be executed and the cattle sorted out; that plaint
iff, as requested, drew up the agreement, and returned 
the next morning with Mr. Boyd, when the cattle were 

selected and driven into a corral, and that after this was 
done plaintiff and defendant went into the barn of the 

latter, where both signed the contract with a lead pencil, 
in the presence of Mr. Boyd. The testimony of plaintiff 

relating to the selection of the cattle and to the signing of 

the contract is in every essential part corroborated by the 
deposition of Mr. Hart, which is set forth in the bill of 

exceptions. It was also shown that a few days after 

January 27 the defendant wrote and sent to the plaintiff 

the following letter: 
"CAIRO, HALL Co., NEBR., 7, 93.  

"George J. Woods, Esq., Idncoln, Nebr.-DEAR Sir: I am 
giving all my time to the cattle, fixing up the sheds, etc.  

Shall do all in my power to keep the cattle in good condi-
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tion as the severity of the weather, and neglect of the 
cattle before I came, will allow.  

"I do not want a deed of lots, only land contract for 
reasons I will give you when I see you. I shall not be 
able to get there in two weeks with (?) leaving the stock 
to the tender mercies of that boy, which I dare not do.  
I have rented the farm to what seems to be a good man, 
and expect him on between now and Mch. 1st. When he 
comes I shall not have to depend upon such a boy.  

"When I come through Lincoln, I will call upon you.  
"Truly yours, C. L. HART." 

The foregoing letter is unexplainable upon any other 
hypothesis than that some sort of a contract or agreement 
existed between Woods and Hart relating to the ex
change of lots for cattle, and in view of this letter, and 
the evidence adduced on behalf of the plaintiff already 
mentioned, it is not surprising that the trial court found 
the contract set forth in the petition was entered into 
by the defendant as alleged. Certainly such finding is 
not only sustained by the evidence, but by the clear pre
ponderance thereof.  

Another defense interposed is that the contract was 
entered into through the fraud and misrepresentation of 
the plaintiff as to the location of the lots; hence a court 
of equity will not decree specific performance. This de
fense is inconsistent with the one just noticed, and must 
be regarded as an admission that the defendant executed 
the contract. Woods and Hart are the sole persons who 
have any knowledge whether the lots described in the 
contract were the ones shown by the former to the latter 
on January 25, the day the negotiations for the exchange 
of properties first commenced, and their testimony on the 
subject fails to harmonize. The defendant testified that 
he never saw the lots mentioned in the contract before 
the trade was made; that they are not situated in College 
View proper, but in Battle Creek Addition thereto, and 
located a considerable distance east of the college build
ings; that the lots, seven in number, which Woods showed
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him on that occasion, and offered to trade for the cattle, 
were situated in College View proper, about a quarter 

of a mile west or northwest of the college buildings, and 
about on a level therewith. We reproduce from the bill 

of exceptions the following from the testimony of George 
J. Woods, the plaintiff: 

Q. What property was it you showed Dr. Hart? 
A. Lots 8, 9, 10, 11, 12, 13, and 14, in block 7, Battle 

Creek Addition to College View, Lancaster county, Ne
braska.  

Q. State what, if any, other property besides that men
tioned in the contract you showed lart at the time he 
was in Lincoln, if any at all.  

A. I did not show him any.  
Q. Did you offer to trade him any other property? 
A. No, sir.  
The burden was upon the defendant to establish by 

the preponderance of the testimony his charge of mis
representation and. fraud as regards the location of the 
property which was to be exchanged for the cattle. In 
our view, he did not establish this defense, but the court 
was fully warranted in giving credence to the direct and 
positive testimony of the plaintiff above quoted, espe
cially in view of the fact that the defendant under oath 
denied his own signature to the contract which is made 
the foundation of this suit.  

Another reason urged for refusing the enforcement of 
the contract is the inadequacy of consideration. It will 
be observed that in the trade the lots were put in at 
$2,900. The testimony bearing upon the question of the 
value of the lots at the time of the making of the con
tract was given by real estate agents, and, as might have 
been expected, was of the most conflicting character.  
The values placed upon the lots by the defendant's wit
nesses are as follows: F. W. Brown, $50 each; A. E.  
Moeller, $200 a lot; A. N. Wycoff, $100 apiece; F. L.  
Dunn, from $200 per lot to $3,000 for the seven. The 
average valuation placed on the lots by plaintiff's wit-
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nesses was over $400 apiece. The consideration for the 
contract to be furnished by Woods was not unjust or in
adequate, but, on the contrary, if the testimony of his 
witnesses is to be given credence, the defendant obtained 
an advantage over plaintiff in the bargain as made. It 
is a well recognized rule that the finding of the trial 
court, when based upon conflicting evidence, will not be 
disturbed by the reviewing court, and the doctrine will be 
adhered to and applied in the case under consideration.  

It is argued that specific performance should be re
fused, because the defendant did not make a sale of the 
lots in ninety days from the date of the trade. The con
tract declared on contains no such stipulation or guar
anty. It is true a verbal agreement having such a pro
vision is pleaded by the defendant in his answer, and his 
testimony tended to support the averment; but the trial 
court found against the existence of such a contract, and 
such finding is not without support in the testimony; 
hence, plaintiff was not required to effect a sale of the 
lots in order to entitle him to a specific enforcement of 
the contract against Dr. Hart. Moreover, it does not ap
pear that the latter ever advised the plaintiff of the terms 
upon which the lots were to be sold.  

The next contention is that the contract is void as being 
against public policy, in that it provided that "Woods 
should have the exclusive agency for the sale of the lots." 
Such provision did not, in the least, operate against the 
interests of the public, nor yet against those of the de
fendant, since the appointment as agent was not for a 
fixed or definite period. The power or right of revoca
tion of the agency remained in Hart, and he could have 
exercised the same at any time, or sold the property him
self. (Chamber v. Seary, 73 Ala., 372.) Not one of the 
cases cited by appellant supports the doctrine that the 
clause under consideration renders the contract void.  
Suffice it to say that they merely held that contracts in 
restraint of trade, or those made for the purpose of pre
venting competition at auction and other public sales, 
are contrary to public policy, and therefore void.
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Complaint is made that the cattle which the decree 

requires the defendant to deliver are not the same as des

ignated in the contract. In the decree they are described 

as "four (4) head of registered Holstein bulls, five (5) head 

of registered Holstein cows, and twenty-five (25) head of 

grade Holstein cows and heifers," which states the num

ber of each class differently from that given in the con

tract; and hence it is claimed that the decree has made 

a new and different contract for the parties. This objec

tion would be unanswerable if the number and class con

stituted the only description of the cattle contained in 

the contract. But such is not the case. The stock in

tended to be exchanged is expressly designated in the 

written agreement as "being the same cattle picked out 

by said Woods on January 27, 1893." This description 

alone would have been sufficient, for the particular cattle 

to which the contract was intended to apply could be 

established by the aid of extrinsic testimony. There was 

no uncertainty in the description, for that is certain 

which is capable of being made so by evidence aliunde.  

The authorities agree that parol evidence is admissible 

to identify the subject of a written contract. (Bishop, 
Contracts, sec. 376, and cases cited in notes.) The undis

puted testimony is to the effect that on January 27, 1893, 

the parties to the contract selected from the defendant's 

herd nine registered Holsteins, four being bulls and five 

heifers, and also twenty-five graded Holstein cows and 

heifers, and that the entire thirty-four head were put into 

an adjacent pen or corral, and set apart as the cattle to be 

exchanged for the lots. So that the cattle mentioned in 

the decree were the ones actually picked out and selected, 

and therefore not different from those covered by the 

contract. That part of the description of the cattle in 

the contract which gave the number of each kind or class 

was false, and under the rule laid down in Hubermann v.  

Evans, 46 Neb., 784, should be rejected, since the remain

der of the description is sufficient to enable the cattle to 

be identified.
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The only substantial error in the record is the finding 
that the plaintiff should have judgment for $1,500, with 
interest thereon from January 27, 1893, in case defendant 
failed to deliver the cattle within the time mentioned in 
the decree. The cattle were to be retained by Hart for 
sixty days from the making of the contract. It was un
just to allow interest from the date of the contract. It 
should have been computed from March 27, 1893, the 
period fixed for delivery. The decree is aicordingly 
modified, and as thus modified is affirmed.  

DECREE MODIFIED.  

RAYMOND BROTHERS & COMPANY v. THEODORE 11.  
MILLER ET AL.  

FILED FEBRUARY 3, 1897. No. 7004.  

Trover and Conversion: MORTGAGED CHATTELS: PLEADING. In an 
action by a mortgagee of chattels against a stranger for the con
version of the mortgaged property, the petition must set out the 
facts constituting plaintiff's special ownership. A mere allegation 
that he has a special ownership, right, title, and lien upon and to 
the property, by virtue of a chattel mortgage given to him thereon 
by a designated person, is not alone sufficient.  

ERROR from the district court of Saline county. Tried 
below before HASTINGS, J. Reversed.  

G. M. Lambertson and F. M. Hall, for plaintiffs in error.  

F. I. Foss, Hastings & McGintie, and W. R. Matson, 
contra.  

NORVAL, J.  

This is an action of conversion. There was a judgment 
for plaintiffs below, and defendants prosecute error.  

Of the numerous errors assigned and argued by coun
sel, we do not deem it necessary to discuss more than one,
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namely, that the petition fails to state sufficient facts to 

constitute a cause of action, which was duly raised at 

the outset of the trial in the court below by objections 

to the admission of testimony on that ground, and again 

after verdict by the motion for a new trial, as well as by 

proper assignment in the petition in error filed herein.  

The allegations of the petition, so far as they are neces

sary to a determination of the question to be decided, are: 

"That on the 25th day of July, 1888, the plaintiffs were 

entitled to the immediate possession of the following de

scribed goods and chattels, and had a special interest 

and ownership in the said goods and chattels to the 

amount of $2,009.43, with interest at the rate of ten per 

cent from July 25, 1888, to-wit, the entire stock of gro

ceries, dry goods, clothing, queensware, wooden and wil

low ware, boots and shoes, hats, caps, and notions, glass

ware, tobacco, cigars, furniture, fixtures, scales, tanks, 

etc., including all of the stock of furniture and chattels, 

of every name and nature whatever, which are contained 

in a certain brick building and cellar used by Prouger & 

Clarey in their mercantile business in Crete, Saline county, 

Nebraska, of the value of $6,500." It is alleged that they 

have special ownership, right, title, and lien upon and to 

the above described goods by virtue of a chattel mort

gage given to them upon the same by the said Pronger & 

Clarey, dated July 25, 1888, and duly recorded in the 

clerk's office of Saline county, Nebraska, a copy of which 

mortgage is attached, marked "Exhibit A." It is also 

alleged, in substance, that defendants took posses

sion of the property under and by virtue of a chattel 

mortgage against Pronger & Clarey, and converted the 

same to defendants' own use. It will be observed that 

there is no averment in the petition to the effect that 

plaintiffs are the general owners of the chattels in con

troversy, but that they predicate their right to recover 

damages for the alleged conversion merely upon a claim 

of special interest or ownership in the property arising 

by virtue of a chattel mortgage. The terms and condi-
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tion of the mortgage are not pleaded, nor any facts 
averred which disclose that any of the stipulations 
therein contained have been broken, or that anything is 
due plaintiffs upon the mortgage. It is true the petition 
states that a copy of the mortgage is hereto attached as 
an exhibit, but an examination of such exhibit reveals 
that it is a copy of a mortgage given by Pronger & Clarey 
to the defendants, Raymond Bros. & Co., and it is not 
averred that it has been assigned to the plaintiffs below, 
or that they are the owners thereof or of the debt secured 
thereby; hence, instead of its showing a lien or inter
est in the property in them, it clearly negatives any 
such idea. Plaintiffs, in order to set forth a cause of ac
tion, were required to plead in their petition the facts 
constituting their special interest in the property, as well 
as the facts relied upon to entitle them to maintain an ac
tion for converqion against the defendants. This they 
have not'done. It has been repeatedly asserted by this 
court that a petition in replevin, by a mortgagee of chat
tels against the mortgagor or a stranger, must set out the 
facts creating his lien or special ownership and the facts 
entitling him to the possession, and if the pleading fails 
to do so it is fatally defective. (Musser v. King, 40 Neb., 
892; Randall v. Persons, 42 Neb., 607; Sharp v. Johnson, 
44 Neb., 165; Camp v. Pollock, 45 Neb., 771; Strable v.  
First Nat. Bank of Stanton, 47 Neb., 319; Garber v. Palmer, 
47 Neb., 704.) The same rule of pleading applies to ac
tions for conversion by mortgagee. The conclusion is 
irresistible that the petition, for the reason stated, fails 
to state a cause of action. The judgment is reversed and 
the cause remanded for further proceedings.  

REVERSED AND REMANDED.
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FRED DREXEL ET AL. V. JAMES RICHARDS, IMPLEADED 

WITH ROLLIN L. DOWNING ET AL., APPELLANTS, AND 

KENNARD GLASS & PAINT COMPANY ET AL., APPEL

LEES.  

FILED FEBRUARY 3, 1897. No. 6708.  

1. 1echanics' Liens: STATEMENT: DESCRIPTION. The sworn statement 
of a subcontractor for a mechanic's lien must contain a description 

of the premises on which the improvement was erected.  

2. - : - : - . Such a description is not insufficient if it 

renders the location of the property susceptible of ready ascertain

ment by the aid of extrinsic evidence.  

3. - : -- : . The account of the items for the materials 

furnished and labor performed by a contractor or subcontractor, 

and for which a lien is claimed, and the affidavit thereto attached 

should be construed together, and if when thus construed they 

substantially comply with the statute it is sufficient.  

4. - : : . A description of property in a statement for 

a mechanic's lien as the "Bartlett & Downing Block, Kearney, 
Buffalo county, Neb.," is a sufficient description of the premises, 

especially when there are no rights of third parties to be affected 

by the lien.  

REHEARING .of case reported in 48 Neb., 732. Decree 

below affirmed.  

Calkins & Pratt, for appellants.  

B. G. Burbank, Kennedy & Learned, and Marston & 

Nevius, contra.  

NORVAL, J.  

This is a rehearing of the case reported in 48 Neb., 

732. From a decree foreclosing certain mechanics' liens 

the defendants Bartlett & Downing appealed. On the 

former hearing the decree, in so far as it awarded the 

Kennard Glass & Paint Company a lien, was reversed be

cause of an insufficient description of the premises, and 

in all other respects the decree of the trial court was
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affirmed. The following propositions were laid down in 
the opinion heretofore filed: 

1. A sworn statement for a mechanic's lien by a sub
contractor must describe the land on which the materials 
furnished by him have been used in making the improve
ment.  

2. Such description, to be sufficient, must be such as, 
aided by extrinsic evidence suggested by the description 
itself, would charge a party dealing with real estate with 
notice of such claim for lien. In other words, the de
scription of the premises must be sufficiently accurate 
and definite to render their location susceptible of ready 
ascertainment.  

3. The description of the property in the mechanic's 
lien account of the Kennard Glass & Paint Company is 
so defective as to render the lien void.  

We are content with the doctrine announced in the first 
proposition above stated. The statute requires the affi
davit, or sworn statement, of the subcontractor for a me
chanic's lien to give a description of the premises upon 
which the labor was performed, or materials were used, 
as much as it does a statement of the amount due him.  
No other reasonable construction can be placed upon sec
tion 2 of our mechanics' lien law. The description need 
not be inserted in the affidavit proper. It is sufficient if 
it is set forth in the itemized account or bill which is 
made a part of the lienor's affidavit. The account of the 
items attached and referred to in the affidavit, or made a 
part thereof, and the affidavit proper are to be considered 
together, and when thus construed, if they meet the sub
stantial requirements of the statute, it is sufficient.  
(Henry d& Coatsicorth Co. v. Fisherdick, 37 Neb., 207; Yoll v.  
Kenneally, 37 Neb., 880.) 

Upon a careful review of the authorities we adhere to 
the views announced in the former opinion as embraced 
in the second proposition stated above. The object of 
the statute in requiring the description of the property 
in the sworn statement of a mechanic's lien of a subcon-
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tractor is to advise the owner of the property, as well as.  

the public, of the claim of such subcontractor, by the 

examination of the records of the county. The legisla

ture has not undertaken to define the manner in which 

the property shall be described in the claim for lien. A 

description of the property is indispensable to the va

lidity of the lien. It is obvious, therefQre, that any de

scription will suffice which will carry out the purpose of 

the law, whether it be by metes and bounds, by lot and 

block numbers, by governmental subdivisions, or by such 

general description of the property as will enable a per

son acquainted with the locality to identify it. Any de

scription of the premises in a mechanic's lien will suffice 

which renders the location susceptible of ready and easy 

ascertainment, and apprises the owner and third parties.  

of the claim of the lienor. A description of the property 

in a statement for a mechanic's lien as "The Lincoln 

Hotel, in the city of Lincoln, Nebraska," or the "Burr 

Block" in said city, most assuredly would not be void for 

indefiniteness of description, since either is amply suffi

cient for the identification of the premises intended to be 

described. The rule laid down in the adjudicated cases.  

is that a description sufficient to sustain a mechanic's.  

lien is one which enables a party familiar with the lo

cality to identify the property with reasonable certainty 

upon which the lien is claimed. In addition to the au

thorities cited in the former opinion, see Kezartee v. Marks, 
15 Ore., 529; Tredinnick v. Red Cloud Conisolidated Mining 

Co., 72 Cal., 78; Harrisburg Lumber Co. v. Washburn, 44 

Pac. Rep. [Ore.], 390; Springer v. Kroeschell, 161 Ill., 358; 

Rockwell v. O'Brien-Green Co., 62 Ill. App., 293; O'Brien v.  

Krockinski, 50 Ill. App., 456; Buchannan v. Cole, 57 Mo.  

App., 11; Bambrick v. King, 59 Mo. App., 284; National 

Lumber Co. v. Bowunan, 42 N. W. Rep. [Ia.], 557; Myers v.  

Maverick, 27 S. W. Rep. [Tex.], 950, 1083; Scholes v. Goodall,.  

77 Tex., 482; Phillip, Mechanics' Liens, sees. 379, 381.  

It will be observed that in the statement of the account 

for a lien in this case, and to which the affidavit of the 

lienor was attached, the premises are described as the
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"Bartlett & Downing Block, Kearney, Buffalo county, 
Nebraska." They are repeatedly designated in the testi
mony by the witnesses as the "Bartlett & Downing 
Block." Applying thereto the rule announced in the for.  
mer opinion, as well as the definition given herein of a 
sufficient description of property in a claim of lien, the 
description under consideration is sufficient, since there 
are no rights of third parties to be affected by the lien.  
The owners of the premises could not have been misled 
by the description, much less does the evidence show 
that they were in any manner deceived thereby.  

It is argued that the description in a mechanic's lien 
must be a numerical one, else the lien cannot be entered 
on the numerical indexes kept in the recorder's office.  
The statute contemplates that mechanics' liens shall be 
entered upon such indexes. (Compiled Statutes, ch. 18, 
art. 1, sec. 85.) But the failure to do so would not defeat 
the lien if the claim for a lien has in all other respects 
been properly recorded. (Lincoln Building d Savings As
sociation v. Hass, 10 Neb., 581.) It therefore logically fol
lows that a numerical description is not indispensable to 
the validity of a mechanic's lien.  

It is finally argued that the lien is invalidated by the 
insertion in the affidavit for lien by the recorder of Buf
falo county, after it was sworn to, the numerical descrip
tion of the property. It was thus inserted by the ex
press direction of the person who made the affidavit.  
Moreover, the other description of the property was 
ample to support the lien; hence the added description 
was an immaterial alteration of the affidavit. The affi
ant had a right to change it at any time before it was 
filed for record, subject, however, to being disregarded 
as to the amendments made after the affidavit was sworn 
to. The judgment of this court on the former hearing 
reversing the decree of the court below in favor of the 
Kennard Glass & Paint Company and dismissing its 
cross-petition is vacated, and the decree of the district 
court is in all respects 

AFFIRMED.
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First Nat. Bank of Dubuque v. McKibben.  

FIRST NATIONAL BANK OF DUBUQUE, IOWA, V. H. 0.  
McKIBBEN.  

FILED FEBRUARY 3,1897. No. 6985.  

1. Negotiable Instruments: ACTION BY INDORSEE: BURDEN OF PROOF.  

In an action by an indorsee of a negotiable promissory note 
against the maker, its mere production by the plaintiff, duly in
dorsed, raises a presumption of law that it was transferred before 
maturity and for value, and the burden is on the defendant to 
show that plaintiff is not an innocent holder.  

2. - : -- : DEFENSE. Held, That the* answer falls to state a 
defense.  

3. - : - : EVIDENCE. Evidence examined, and held not to sus
tain the verdict.  

ERROR from the district court of Dawson county. Tried 
below before HOLCOMB, J. Reversed.  

G. W. Fox, for plaintiff in error.  

E. A. Cook, contra.  

NORVAL, J.  

This is an action brought by the plaintiff as indorsee of 
two promissory notes executed by the defendant for $100 
each, payable to the order of Chamberlain Plow Company, 
bearing date June 21, 1887, and maturing November 1, 
1887, and January 1, 1888, respectively. Defendant, in 
his answer, admits the execution and delivery of the 
notes, denies that they were indorsed to plaintiff before 
maturity, and sets up the following facts as a defense: 
"'That after the maturity of the second note this defend
ant indorsed and transferred to the said Chamberlain 
Plow Company, at its request, one certain promissory 
note for $300, signed by one J. L. Dougherty and paya
ble to this defendant, to secure the payment of the notes 
sued on in this action; that the maker of said note at the 
time of delivering the same to the said Chamberlain Plow 

37
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Company, and at the time that said note became due, was 
solvent and able to pay the same; that afterwards, on the 
6th day of August, 1889, the said Chamberlain Plow Com
pany obtained a judgment on said promissory note 
against the said J. L. Dougherty for the sum of $335.92; 
that said promissory note was only transferred to the said 
Chamberlain Plow Company to secure the nofe sued on 
and in payment of the same and for no other purpose;.  
that said Chamberlain Plow Company holds said judg
ment at this time; that said judgment cannot now be 
collected; that said note of said Dougherty could have 
been collected at its maturity if the said Chamberlain 
Plow Company had used the diligence in its collection 
that said company agreed to use; that this defendant 
had been greatly damaged by the neglect of the said 
Chamberlain Plow Company in its failure to carry out its.  
said contract and agreement in the collection of said 
promissory note to an amount greater than the notes sued 
on; that the promissory notes sued on were in the hands 
of, and owned by, said plow company at the time of their 
maturity. This defendant also delivered to said plow 
company, to secure said notes, other notes signed by Ira 
Barnes, C. Davis, J. W. Ervin, and - Baker." The 
reply consisted of a general denial. There was a jury 
trial which resulted in a verdict for the defendant in the 
sum of $1, which amount the defendant remitted, and 
thereupon the court overruled plaintiff's moticn for a 
new trial, and rendered a judgment of dismissal. Plaint
iff is here on a petition in error.  

The verdict and judgment cannot stand, for two rea
sons, viz.: (1.) They are not sustained by the evidence.  
(2.) The answer does not state a defense.  

The defendant having admitted the execution and de
livery of the notes, the burden of proof that the bank was 
a bona fide holder for value before maturity was not cast 

on it, but the burden was on the maker to disprove this 

fact. (Cottage Organ Co. v. Boyle, 10 Neb., 409; Coakley v.  
Christie, 20 Neb., 509; Violet v. Rose, 39 Neb., 660; Me-
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Donald v. Aufdengarten, 4 iNeb., 40; Kclnan v. Calhoun, 43 

Neb., 157.) An examination of the evidence contained in 
the bill of exceptions not only fails to show that the bank 
did not purchase these notes in good faith before due, but 
on the contrary it establishes that the bank bought them 
a few days after their date in the usual course of business 
without notice of any defense, and at the time paid there
for the sum of $200. The fact that plaintiff failed to 
notify defendant it owned the notes, or to bring suit 
thereon, until long after their maturity, is insufficient to 
overcome the direct and positive evidence of Guernsey, 
the cashier of the bank, as to the time and manner of the 

purchase of the notes from the payee. The mere produc
tion of the notes, duly indorsed, raised a presumption of 

law that they were transferred before maturity and for 

value, and this prima facie case was not overthrown by 

the evidence adduced on the trial.  
The answer filed by the defendant is faulty, in that it 

omits to plead that the notes in controversy were the 

property of the payee, the Chamberlain Plow Company, 

when the collateral notes were turned over to them. The 

allegation is "that the promissory notes sued on were in 

the hands of and owned by said plow company at the 

time of their maturity," and that the collateral notes were 

indorsed and delivered after the maturity of the second 

note. Again, the answer charges, in general terms, that 

defendant was damaged by the failure of the payee to 

carry out its contract and agreement in the collection of 

the collateral, but no contract or agreement on the sub

ject is pleaded. In these respects the answer was defect

ive. Under the evidence the court should have directed a 

verdict for the bank. The judgment is reversed, and the 

cause remanded for a new trial.

REVERSED AND REMANDED.
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CITY OF FLORENCE V. MARY A. WHITE.  

FILED FEBRUARY 3,1897. No. 7066.  

Adverse Possession. One who has been in the open, notorious, exclu
sive adverse possession of real property for ten years becomes 
vested with a valid title to the same.  

ERROR from the district court of Douglas county.  
Tried below before SCOTT, J. Affirmed.  

McCoy & Olmsted, for plaintiff in error.  

Slabaugh & Rush, contra.  

RYAN, C.  

This was an action of ejectment brought in the district 
court of Douglas county January 1, 1893. The sub
ject-matter of the litigation was known as "South Market 
Square," in the city of Florence. The plaintiff in the 
district court, Mary A. White, alleged that she had a 
legal and equitable estate and was entitled to the posses
sion of said square, and that ever since November, 1888, 
the defendant, the city of Florence, had unlawfully kept 
her out of possession. There was a prayer for possession 
and for damages which she alleged she had sustained 
by reason of the aforesaid wrongful dispossession. Is
sues having been duly joined, there was a verdict in favor 
of Mrs. White, in which her damages were assessed at 
the sum of five cents, and to reverse the judgment ren
dered upon this verdict there has been prosecuted these 
error proceedings by the city of Florence.  

There was a special finding, upon sufficient evidence, 
that Mrs. White first took possession of the square in 
dispute and placed a fence around it in March, 1868.  
There was evidence to justify the conclusion that this 
possession of Mrs. White was open, adverse, and continu
ous until some time in the year 1881, from which time
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until suit brought there is a serious conflict as to who was 
in possession until the year 1888. There was, therefore, 
sufficient evidence to sustain the general verdict, froni 
which it must be implied that before the year 1881 Mrs.  
White had acquired title by virtue of her actual, continu
ous, and notorious adverse possession. (Gatling v. Lane, 
17 Neb., 77, 80; Haytoood v. Thomas, 17 Neb., 240; Horbach 
v. Miller, 4 Neb., 47; Pettit v. Black, 13 Neb., 142; Stett
nische v. Lamb, 18 Neb., 626; Parker v. Starr, 21 Neb., 680; 
Gue v. Jones, 25 Neb., 634; Lantry v. Parker, 37 Neb., 353.) 

It is insisted that there was no evidence of declarations 
of Mrs. White as to her intention in taking and main
taining the possession upon which she founded her title.  
There was evidence, however, that she took possession, 
fenced, and year by year leased the property to a tenant 
who cultivated it, or herself planted corn on it, during 
the period above indicated of more than ten years, with 
intention of holding it as a homestead. There was no 
necessity that she should give notice of her intentions 
otherwise than as she did; that is, by fencing the prop
erty and using it as her own, independently of all the 
world.  

There was an offer of evidence by the plaintiff in error 
to show that it was customary, during the period inter

vening between 1868 and 1881, for residents of Florence 

to take possession of streets and 6ther property of the 

city with the purpose of using them temporarily, without 
making claim of title founded on such possession, and 
that the city authorities acquiesced in such possession.  
This was not claimed to be such an established, recog
nized custom, by reason of its universality, that it was 

presumable that Mrs. White was acting with reference 

to it and should be governed by it. The proffered evi

dence was, therefore, properly excluded.  
There is no. special argument directed to instructions, 

either given or refused; indeed, there was no assignment 

of error in the motion for a new trial which would permit 

of consideration, except as to an instruction of the plaint-
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iff in error which was refused, but as the essential sub
stance of this was given in another instruction by the 
court on its own motion, there is no ground for complaint 
because of the refusal to instruct as requested. The 
judgment of the district court is 

AFFIRMED.  

TECUMSEH NATIONAL BANK V. CHARLES BEST.  

FILED FEBRUARY 3, 1897. No. 7030.  

1. Successor to Bank: AsSUMPTION OF LIAB1LITY: PLEADING. A peti
tion of a creditor of a banking .association which discloses that 
another bank, as successor of said association, had assumed the 
liabilities upon a sufficient consideration moving from said asso
ciation, and that the claim of plaintiff was one of said liabilities 
remaining unpaid, states sufficient facts to entitle to relief as 
against the bank which assumed the aforesaid liabilities.  

2. Bill of Exceptions: REVIEW. A bill of exceptions must contain all 
the evidence upon which questions of fact are to be determined, 
a reference in such bill to evidence to be found by reference to 
another bill, filed in an independent case, not being sufficient.  

ERROR from the district court of Johnson county.  
Tried below before BABCOCK, J. Affirmed.  

John H. Ames, C. Gillespie, and S. P. Davidson, for plaint
if in error.  

1. Appelget, J. Hall Hitchcock, and L. 0. Chapman, contra.  

RYAN, C.  

In this case there was a judgment against the Tecum
seh National Bank as prayed by the plaintiff in the dis
trict court of Johnson county. The bank seeks a reversal 
of this judgment on two grounds, of which the first is that 
the petition failed to state a cause of action. The second 
is that the finding against the bank was not sustained 
by the evidence.
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The averments of the petition, in substance, are that 

about May 1, 1889, James D. Russell, Charles A. Holmes, 
Warren Holmes, and James Bennett, as an association 

un(lr the name of Russell & Holmes, were doing a gen

eral banking business in the city of Tecumseh under and 

by virtue of the laws of this state; that of this associa

tioi James D. Russell was president, Charles A. Holmes 

-waM vice president, Warren Holmes was cashier, and 

Jaiiies Bennett was assistant cashier; that on or about 

August 14, 1890, the said association resolved to become 

a national banking association under the name of the 

Tecumseh National Bank, and pursuant to said resolu

tion made the organization certificate required by the 

conptroller of the currency of the United States; that 

said iational banking association duly filed its articles 

and certificate of incorporation, and, as a body corporate, 
proceeded to do a banking business in the building in 

which the banking business of Russell & Holmes had 

previously been transacted; that of this national bank 

Charles A. Holmes was president, Warren Holmes was 

cashier, and James Bennett was assistant eashier, and 

that the Tecumseh National Bank is a thing continuous 

of the banking association of Russell & Holmes, the name 

alone being changed. In this connection the petition 

contained the following language: "This plaintiff further 

avers the fact that the real property, consisting of a bank

ing building (which was the bank of Russell & Holmes, 
and where they had for many years transacted business), 
furniture, cash, bills receivable, and the assumption and 

the agreeing to pay debts owing and obligations to be

come due of the said banking firm of Russell & Holmes, 
when the Tecumseh National Bank was formed as afore

said, was vested in and became the property, rights, and 

liabilities of the said Tecumseh National Bank." Imme

diately following the above description of the officers of 

the Tecumsch National Bank in the petition there were 

the following allegations: "That each of the persons last 

above named became the owner of a large amount of
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shares or certificates of stock of the said Tecumseh Na
tional Bank at the time it was organized, and that the 
said certificates or shares of stock were given to said per
sons for the real property, cash, bills receivable, good 
will, rights, and choses in action, and the assumption of 
and agreeing to perform all debts, contracts, and obliga
tions outstanding which was to be done or performed 
by the banking association of Russell & Holmes." In the 
language quoted there are allegations of assumption by 
the Tecumseh National Bank of the liabilities and obli
gations of its predecessor, founded upon an adequate con
sideration, sufficiently described. By the further aver
ments of the petition that the claim sued upon was one 
of the liabilities assumed by the Tecumseh National 
Bank, and within the rule laid down in Shamp v. Meyer, 
20 Neb., 223, an action is maintainable by the beneficiary 
against the bank. This rule has received the approval 
of this court in numerous cases considered subsequently 
to that above cited. (Keedle v. Flack, 27 Neb., 836; Fonner 
v. Smith, 31 Neb., 107; Kaufman v. United States Nat. Bank, 
31 Neb., 661; Hale v. Ripp, 32 Neb., 259; Sample v. Hale, 
34 Neb., 220; Barnett v. Pratt, 37 Neb., 349; Doll v. Crume, 
41 Neb., 655; Chicago, B. & Q. R. Co. v. Bell, 44 Neb., 44; 
Hare v. Murphy, 45 Neb., 809.) The petition must be held, 
therefore, to have stated a cause of action in favor of the 
plaintiff therein named.  

Whether or not there was sufficient evidence to sustain 
the averments of the petition, denied, as they were, by the 
answer, we cannot determine, for the bill of exceptions in 
this case does not purport to contain all the evidenc on 
which the case was tried. For a part of this evidence we 
are therein referred to the bill of exceptions in the case of 
Saunders v. Tecumseh National Bank. We cannot look 
into another case than this for the purpose of ascertain
ing what evidence should be considered in the case before 
us. (Lowe v. Riley, 41 Neb., 812; State Ins. Co. v. Buck
staff, 47 Neb., 1. The judgment of the district court in 
this case is 

AFFiRfmED.
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TECUMSEH NATIONAL BANK V. ANNA B. SAUNDERS.  

FILED FEBRUARY 3, 1897. No. 7028.  

Successor to Bank: AssMiPTION OF LIABILITY: ACTION BY CREDITOR: 

VERDICT FOR PLAINTIFF: EVIDENCE. The evidence in this case ex

amined, and held not sufficient to sustain the judgment of the dis
trict court. NORVAL, J., dissents.  

ERRon from the district court of Johnson county.  

Tried below before BABCOCK, J. Reversed.  

John H. Ames, C. Gillespie, and S. P. Davidson, for plaint

iff in error.  

T. Appelget, J. Hall Hitchcock, and L. C. Chapman, contra.  

RYAN, C.  

There was a judgment in favor of Anna B. Saunders 

in the district court of Johnson county, of which the judg
ment defendant seeks a reversal in this court. With this 

there were submitted eight other cases, in each of which 

the Tecumseh National Bank was the plaintiff in error, 
the defendants in error being, respectively, Andrew Head, 
Ann Smith, Sarah A. Brown, Allora Hull, Elias Young, 
Alice Kershaw, Jane Turner, and Luke Corson. On be

half of all parties, it was earnestly requested on the argu
ment that the evidence should be considered with refer

ence to its sufficiency to sustain a verdict, and, if there 
was not sufficient for that purpose, that this court should 

so indicate, thereby enabling the parties litigant in all 

the cases to avoid further costs, for it Was conceded by 
each party that in any further trial of either case the evi

dence must necessarily be the same as is contained in the 

bill of exceptions herein submitted for our examination

We have, therefore, given the careful examination to the 

evidence which the interests involved demand, and shall, 
without separate discussions, direct in each case such
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future action to be taken as we shall find to be proper 
from our consideration of this evidence.  

The original petition in this case was filed August 19, 
1893, against the Tecumseh National Bank, as successor 
of the Banking Association of Russell & Holmes, for the 
collection of a certain indebtedness of Russell & Holmes, 
as to which, it was alleged, the Tecumseh National Bank 
was liable. As requested, we have undertaken to deter
mine as to this liability upon consideration of the evi
dence and shall, therefore, forbear a review of the plead
ings.  

There is no question made that the corporation known 
by the name of Russell & Holmes was indebted to Anna 
B. Saunders as claimed, upon two certificates of deposit, 
one of which was for $150, dated June 11, 1889, the other 
for $250, dated July 26, 1889. Neither of these was for a 
fixed time but by each it was provided that if the money 
was left on deposit for six months it should draw interest 
at the rate of five per cent per annum. The transfer by 
Russell & Holmes to the Tecumseh National Bank, which 
was April 12, 1890, was without the knowledge, much less 
the assent, of Anna B. Saunders. When she first learned 
of the existence of the Tecumseh National Bank it was 
doing a banking business in the same room and un
der the management of officers who had managed the 
banking business of Hussell & Holmes. It was shown 
that by its own procurement the Tecumseh National 
Bank was advertised from May 30, 1890, until December 
3, 1892, in a newspaper published at Tecumseh, as a suc
cessor of the bank of Russell & Holmes. As was pointed 
out in Austin v. Teenseh Nat. Bank, 49 Neb., 412, the in
ference to be drawn from the successorship of one bank 
to another is controlled by the circumstances of such 
transfer. As has already been indicated, the defendant 
in error was not a party to this transfer and in no way 
sanctioned it, so that her rights are to be entirely gov
Perned by the inferences proper to be drawn from the cir
cumstances attendant upon and constituting the transfer
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between these two banking institutions. Before this 

transfer there had been deposited with Russell & Holmes 

the sum of $25,000 to be used in buying bonds as a basis 

of issue for the proposed national bank and to defray its 

other necessary expenses. When the transfer took place 

this amount was transferred to the credit of the Tecumseh 

National Bank, and of the $28,740 cash held by Russell & 

Holmes, $14,225.33 was likewise transferred. The asso

ciation of Russell & Holmes, just previous to the transfer, 

had loans, discounts, warrants, and orders to the amount 

of $139,825.15, of which there was turned over to the Te

cumseh National Bank when it began business on April 

14, 1890, $48,155.53 in amount, leaving in the possession 

of Russell & Holmes bills receivable represented by the 

difference between the above items. Of individual de

posits owing by RE sell & Holmes, the Tecumseh Na

tional Bank assumed payment of $59,763.12. The differ

ence between the amount assumed by the Tecumseh 

National Bank, $59,763.12, and the cash and bills receiva

ble turned over was $3,717.74, as to which there was such 

evidence as to show that it was provided for, but not 

evidence of a sufficiently exact nature to enable us to 

state with precision how this was done.  

The capital stock of the Tecumseh National Bank was 

450,000, of which $20,000 in par value was issued to 

Charles A. Holmes and James D. Russell. This was paid 

for out of funds and property of the bank of Russell & 

Holmes. At the organization of the Tecumseh National 

Bank Charles A. Holmes and James D. Russell paid in 

cash fifty per cent of their subscriptions. The balance 

was paid afterward, as needed, largely by the conversion 

of personal and real property. Of the latter class of 

property, subsequently, the bank building of Russell & 

Holmes was turned in to the Tecumseh National Bank 

at a valuation of $8,500. How these individuals became 

the owners of this building there was no question made 

either by the pleadings or the evidence. There was no 

objection that this valuation was unfair and, for our
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present purpose, it must be assumed to be just. Of the 
$20,000 worth of stock subscribed for by James D. Rus
sell and Charles A. Holmes there was, therefor, paid in 
cash $10,000 at the time of the organization of the bank, 
and afterwards, $8,500 in real property. This accounts 
for within fifteen hundred dollars of their subscriptions, 
and as the association of Russell & Holmes had retained 
bills receivable to the amount in par value of over $91,
000, it is not difficult to believe that this balance might 
have been paid as required. In a general way it was 
shown by the testimony of Charles A. Holmes that his
sell & Holmes transferred to the Tecumseh National 
Bank, notes, other than those above referred to, after the 
last named bank had commenced business, but it was 
also shown by other evidence that these notes in each 
instance were paid for at the times when they were dis
counted. There was also testimony that real property of 
Russell & Holmes had been to the amount in value of 
$25,000 turned over to the Tecumseh National Bank as 
security for debts owing said national bank by Russell 
& Holmes, not earlier than the month of September, 
1891. Of the stock of Charles A. Holmes and James D.  
Russell in the Tecumseh National Bank, $1,000 in par 
value was very soon transferred to Warren H. Holmes.  
In September, 1891, the holders of this $20,000 of stock 
pledged it as collateral security for a loan made them by 
the First National Bank of Lincoln. Subsequently the 
bank last named purchased this stock and has since con
tinued to hold it. Of the other $30,000 stock of the Te
cumseh National Bank, some was paid for in cash and 
some in certificates of deposit which had been issued by 
Russell & Holmes. The amount of each of these certifi
cates, however, was paid to the National Bank by Russell 
& Holmes.  

From a consideration of all the evidence upon which 
tjiis case was tried, we are led to the conclusion that there 
was no proof of an undertaking, express or implied, that 
the Tecumseh National Bank would pay the indebtedness
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of Russell & Holmes. The association last named, when 

it was succeeded in business, had a good financial reputa

tion, and, with assets which it retained, continued to pay 

its indebtedness as presented for more than a year after 

that time. This transfer was April 14, 1890, and there 

were paid on the certificate of deposit first herein de

scribed, $9 on June 14, 1890, $56.75 March 28, 1891, June 

13, 1891, $9, being interest to June 11, 1892. On the other 

certificate of deposit there were the following payments: 

*15, interest to July 26, 1890; $15, interest to July 25, 
1891; $15, interest to July 18, 1892. It is claimed that 

these, or some of these, payments were made by the Te

cumseh National Bank, and that, therefore, it should be 

held liable as to the balance. It was shown, however, 
that in almost every instance the payments were made 

by Russell & Holmes; that that association was winding 

up its business in the banking room of the Tecumseh 

National Bank, and when payments were made by that 

bank for Russell & Holmes, it was because the amount 

was small and no member of that association was present, 

and that the amount advanced was speedily replaced by 

Russell & Holmes in every instance. For more than a 

year after the Tecumseh National Bank had become its 

successor the association of Russell & Holmes was re

garded as being perfectly solvent, and by the defendant 

in error was so dealt with. After the lapse of more than 

three years from the time the Tecumseh National Bank 

began business it was, by this suit, sought to hold it lia

ble for the debt of its predecessor. While the corpora

tion is the same that began business, the stockholders in 

the meantime have changed, so that the delay noted will 

operate to their injury if this action is maintainable.  

Under such circumstances it devolved upon the plaintiff 

in error to show that she was entitled to the relief prayed, 

and in this we think she has entirely failed. The judg

ment of the district court is therefore 
REVERSED.
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NORVAL, J.  

I dissent. The petition in the court below, in every 
essential particular, is identical with that in the case of 
Eans v. Exchange Bank of Jefferson City, 79 Mo., 182, which 
the supreme court of Missouri held, and, I believe, 
rightly, stated a cause of action. The facts in the record 
before us, some of which are stated in the majority opin
ion, fully sustain every material averment contained in 
the petition, and establish the liability of the defendant 
bank for plaintiff's demand. The judgment should there
fore be affirmed.  

STATE OF NEBRASKA, EX REL. E. J. CAREY, V. JOHN F.  
CORNELL, AUDITOR Or PUBLIC AcCOUNTS.  

FILED FEBRUARY 3, 1897. No. 8997.  

1. Statutes: AMENDMENTS: CONSTITUTIONAL LAW. An act complete in 
itself is not inimical to the constitutional requirement that no law 
shall be amended unless the new act contains the section or sec
tions so amended, although such complete act may be repugnant 
to, or in conflict with, a prior law, not referred to nor in express 
terms repealed by the later act.  

2. -- : - : STENOGRAPHERS: COMPENSATION. The act entitled 
"An act to amend chapter 13 of the Revised Statutes of 1866, enti
tled 'Courts,' " approved Febriiary 27, 1879 (Session Laws, p. 82), 
was an act complete in itself, and the provisions therein made for 
stenographic reporters and their compensation were germane to 
its purposes.  

3. : : --. The conclusion reached in Morgan v.  
State, 48 Neb., 798, disapproved, and said case overruled.  

ORIGINAL application for mandamus to compel the audi
tor of public accounts to issue a warrant for the salary of 
relator as stenographer of the seventh judicial district.  
Writ allowed.

N. Z. Snell and J. E. Frick, for relator.
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C. J. Smyth, Attorney General, and. Ed P. 8mitfh, Deputy 

Attorney General, contra.  

RYAN, C.  

This is an original action by the stenographic reporter 

of the seventh judicial district of this state to compel the 

auditor of public accounts to issue a warrant in the sum 

of $375, for one quarter's salary, under the provisions of 

an act entitled "An act to amend chapter 13 of the Re

vised Statutes of 1866, entitled 'Courts'" (Session Laws,.  

1879, p. 82), approved February 27, 1879. It is insisted 

by the respondent that section 46 of the act just referred 

to is unconstitutional, because the said act is amendatory 

of an act approved February 19, 1877, said last named act 

not being mentioned in the title of the amendatory act,.  

and that, therefore, the provisions of said act of 1877,.  

which fixed the relator's salary at $250 per quarter, must 

govern, rather than section 46 of the amendatory act,.  

which fixes it at $375 per quarter, as claimed by the re

lator. The respondent is willing to issue a warrant for 

$250, but refuses to issue one for $375, hence this contro

versy.  
Chapter 13, Revised Statutes of 1866, entitled "Courts," 

made general provisions for a supreme court and for dis

trict courts in this state. The jurisdiction of the district 

courts was defined. Provisions were made for clerks and 

for terms to be held, for records, proceedings, and other 

like matters. There was, however, no mention of a 

stenographic reporter. This officer was first provided for 

in 1875. By the provisions of section 6 of the act ap

proved February 19, 1877, the yearly compensation of this 

reporter was fixed at $1,000. By the act entitled "An 

act to amend chapter 13 of the Revised Statutes of 1866, 

entitled 'Courts,'" approved February 27, 1879, there was 

enacted a complete statute providing for district courts, 

and, among other things, for necessary officers, among 

whom was a stenographic reporter, to receive an annual 

salary of $1,500.
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It is contended by the respondent that the case of 
Morgan v. State, 48 Neb., 798, is decisive of the questions 
now urged by the relator, and, therefore, that the writ of 
mandamus to compel the auditor to issue the warrant for 
$375 should be denied. In Morgan v. State, supra, there 
was under consideration section 49 of the act above re
ferred to as having been approved February 27, 1879, and 
it was held that this section was unconstitutional and 
void, because it was amendatory of section 5 of an exist
ing act approved February 19, 1877; the title of the 
amendatory act in no way referring to or recognizing 
the existence of the act of 1877. In this case there is 
urged the fact that the act of 1879 was a complete act 
providing for and governing courts, and that, therefore, 
it was not necessary that in its title there should be men
tion of acts incidentally affected, as was the act of 1877.  
In State v. Moore, 48 Neb., 870, there was under considera
tion the applicability of section 11, article 3, of the consti
tution of this state, which declares that "No law shall be 
amended unless the new act contain the section or sec
tions so amended, and the section or sections so amended 
shall be repealed." In respect to the constitutional pro
vision just quoted it was said: "This constitutional pro-
vision has been frequently before this court for considera
tion, and it is a rule, well settled, that where an act of the 
legislature is not complete in itself, but is amendatory of 
a former law, to which it does not refer, it is within the 
constitutional inhibition quoted above. In other words, 
the fundamental law of the state requires all the parts of 
an amended law to be incorporated in the act, and the 
old law so amended to be repealed. If said constitu
tional provision is disregarded or not complied with in 
the amendment of a prior act the new law is void. (Smails 
v. White, 4 Neb., 353; Ryan v. State, 5 Neb., 276; Lancaster 
County v. Hoagland, 8 Neb., 38; Sovereign v. State, 7 Neb., 
409; In re House Roll 284, 31 Neb., 505; Stricklett v. State, 
31 Neb., 674; City of South Omaha v. Taxpayers' League, 42 
Neb., 671.) It is also firmly established in this state, by
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a long line of decisions, that an act complete in itself is 

not inimical to said constitutional provision, although 

such act may be repugnant to, or in conflict with, a prior 

law, which is not referred to nor in express terms re

pealed by the later act. In such case the earlier statute 

will be construed to be repealed by implication. (Sm ails 

v. White, 4 Neb., 353; Jones v. Davis, 6 Neb., 33; State v.  

Maccnaig, 8 Neb., 215; State v. Whittemore, 12 Neb., 252; 
State v. Page, 12 _Neb., 386; State v. Ream, 16 Neb., 681; 
Ballon v. Black, 17 Neb., 389; Herold v. State, 21 Neb., 50; 
State v. Arnold, 31 Neb., 75; Brome v. Cmning County, 31 

Neb., 362; State v. Benton, 33 Neb., 825; State v. Benis, 45 
Neb., 724.)" In Omaha Real Estate & Trust Co. v. Krags
cowc, 47 Neb., 592, a repeal by implication by reason of 

inconsistent statutory provisions was held to have re

sulted between irreconcilable sections of .the same stat

ute. In State v. City of Kearaey, 49 Neb., 325, it was 

pointed out that in several cases this court had held that 

the constitutional provision under consideration was ap

plicable to amended subdivisions of a section equally 
with an entire section. In Henry v. Ward, 49 Neb., 392, 
the principle last above enunciated received a practical 

application to a condition of legislation very similar to 

that involved in the present case. To demonstrate this 
resemblance in point of fact, the following language from 

the case just cited is quoted: "Section 46, chapter 78, 
Compiled Statutes, being a portion of the road law of 

1879 (Session Laws, 1879, p. 120), provides as follows: 

'The section lines are hereby declared to be public roads 

in each county in this state, and the county board of such 

county may, whenever the public good requires it, open 

such roads without any preliminary survey and cause 

them to be worked in the same manner as other public 
roads.' * * * In 1867 there was passed an act (Ses

sion Laws, 1867, p. 45) providing, among other things, 
that all roads located in compliance with the laws of 

this state are declared open roads. * * * The act of 
1873 provided that 'section lines be, and are hereby de

38
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clared to be, public roads and highways' in certain coun
ties na.med. * * By an act of 1875 (Session Laws, 1875, 
p. 114, see. 1) 'all roads, or parts of roads, located and es
tablished in this state, except such as are locited on see
tion lines,that shall not be worked or traveled for a period 
of six years from the location [of] said road or roads, 
the same shall be, and are hereby, declared vacated.' 
In 1879 there was passed (Session Laws, 1879, p. 120) 'Ain 
act to amend chapter 47 of the Revised Statutes of 1866, 
entitled "Roads." ' This is our present road law and con
tains section 46 above quoted. The argument on behalf 
of the defendant is that this act did not operate to repeal 
the acts of 1873 and 1875, and did not vacate any roads 
established under the act of 1873, notwithstanding sec
tion 3 of this act, which provides that 'all roads within 
the state which have been laid out in pursuance of any 
law of this state or of the territory of Nebraska, and 
which have not been vacated in pursuance of the law, 
are hereby declared to be public roads; provided, that all 
roads that have not been used within five years shall be 
deemed vacated.' The evidence is undisputed that this 
road was not used prior to 1884. * * * We think 
this earlier legislation (of 1867, 1873), whatever may have 
been its effect, was superseded by the act of 1879. It is 
true that the act of 1879 was, in form and in title, an act 
to amend chapter 47 of the Revised Statutes of 1866, and 
did not contain or repeal the acts of 1867 or of 1873. Nor 
did it in terms repeal the act of 1875, which vacated all 
roads except section line roads for non-user. But chap
ter 47 of the Revised Statutes of 1866 was a general 
statute, covering the whole subject of roads and embrac
ing all the legislation then existing. Under the title of 
an act to amend that chapter it was, therefore, competent 
for the legislature to include any subject germane to the 
provisions of the act amended; that is, relating to the 
general subject of location, opening, maintenance, and 
vacation of highways within the state. The act of 1879 
repeated in the same terms a large portion of chapter 47,
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Revised Statutes; and it formed a complete law by itself 

on the subject of highways." From this line of reasoning 

it is clear that it was within the constitutional power of 
the legislature to amend chapter 13 of the Revised Stat
utes of 1866, entitled "Courts," by substitution therefor 

of an act on the same subject, complete within itself, and 

that, therefore, the said act of 1879 was valid.  
The only questions remaining to be determined are 

whether or not the incorporation into the substituted 
statute of a provision for stenographic reporters, and for 

the compensation to be allowed such reporters, was ger

mane to the subject-matter of such legislation. In Martin 

v. Tyler, 60 N. W. Rep., 392, the supreme court of North 

Dakota had under consideration an act entitled "An act 

to provide for establishing, constructing, and maintain

ing drains in this state." It was contended that the pro

visions of this act violated that part of the constitution 

of that state which provided that "No bill shall embrace 

more than one subject, which shall be expressed in its 

title." The provisions of the statute called in question 

were for the creation of a special drainage commission, 
and vesting it with powers to act; the levying of special 

assessments to pay the costs of constructing drains; the 

providing for the issuance of bonds and of a sinking fund 

to pay the same, and the repealing of certain sections of 

existing statutes. In respect to the objections noted that 

court said: "The title to the act in question is very broad; 

'An act to provide for the establishing, constructing, and 

maintaining drains in this state.' It covers the entire 

subject. Whatever means and instrumentalities are nec

essary or usual and proper for effectuating the purposes 

of the act may be provided in the act. The objections go 

only to the means and instrumentalities. * * * It 

(the question here) is not what power passes by implica

tion, but what power may be expressly granted under 

a title authorizing internal improvements. We think 

authority to pay for such improvements in some manner 

other than the ordinary taxation, particularly when, as
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in this case, the limit of ordinary taxation might be to
tally inadequate to meet the expense, is entirely germane 
to the title, and the issuance of bonds is, perhaps, the 
most common means known to the law for meeting such 
expenses." It might be that this court would not care 
to extend the principle under consideration as far as 
above indicated, but this is not necessary for our present 
purpose, which is simply to illustrate the rule of con
struction applicable to the facts of the case at bar. In 
Simon v. Northup, 40 Pac. Rep., 560, the supreme court of 
Oregon was considering an act of which the subject, or 
general object, as expressed in the title, was the ac
quisition, control, and management of certain specified 
bridges and ferries across the Willamette river at Port
land, and the details by which these purposes were to be 
accomplished. Section 20, article 4, of the constitution 
of Oregon declares: "Every act shall embrace but one 
subject, and matters properly connected therewith, which 
subject shall be expressed in the title." In the consid
eration of the objects above indicated it was said: "But 
it is clearly stated in the title that one of the purposes of 
the act is to require the county court of Multnomah 
county 'to assume the management, control, and super
vision of such bridges and ferries,' and this is certainly 
broad enough to sustain a provision requiring the county 
to provide the funds with which to pay the expenses of 
such management, control, and supervision, and such 
provision is germane to, and properly connected with, 
the subject expressed in the title, and valid." In Town of 
Abingdon v. Cabeen, 106 Ill., 200, it was held that the pow
ers conferred upon townships by the act to subscribe for 
the capital of, or make donations to, a railroad company; 
to provide for election; to decide whether such subscrip
tions or donations should be made; for taxation for the 
payment of the same if voted, and for the issue of bonds, 
were sufficiently indicated by the title, which was "An act 
to incorporate the Dickson & Quincy R. R. Company," to 
comply with the constitutional provision that "No pri-
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vate or local law which may be passed by the general 

assembly shall include more than one subject, and that 

shall be embraced in the title." In the delivery of the 

opinion of the court by Justice Dickey he said: "The 

title adopted being sufficient to apprise the legislators, 
fairly, of the general subject-matter of the act, all pro
visions therein fairly related to that general subject, and 
designed to conduce to the building of the road named, 
must, in the light of previous decisions of this court, be 

held to be fairly embraced in the title adopted." There 
were cited and analyzed several cases previously decided 
by the supreme court of Illinois upon substantially the 

same state of facts as that above considered, and the 

result in each instance supported the conclusion an

nounced by Justice Dickey. The case just cited was fol

lowed by the same court in Hutchinson v. Self, 39 N. E.  
Rep. [Ill.], 27. The first paragraph of the syllabus of 
Commonwealth v. Lloyd, 35 Atl. Rep., 816, which correctly 
reflects the holding of the supreme court of Pennsylvania, 
is in this language: "Act March 16, 1872, entitled 'An 
act relating to the county commissioners of Cambria 
county,' provides (section 1) that the commissioners shall 
assemble at a certain date in each year for the purpose of 

organization, and that at said meeting each member shall 

produce his certificate of election. Section 2 fixes the 

salary of each commissioner at $400 per annum. Section 
3 empowers said commissioners to employ a competent 
clerk, whose compensation shall not exceed $600 per an
num. Ield, That said act does not violate the constitu
tional provision that no bill shall be passed containing 
more than one subject, which shall be clearly expressed 
in its title." The supreme court in express terms ap
proved the opinion which had been filed by the -uperior 

court, from which the case had come for review. In this 

opinion we find this language: "The second section gives 
the commissioners, each, compensation as a right to 
which they are entitled for services rendered the county 

in the discharge of their duties, and their compensation
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is fixed at $400 per annum. We have said that the title 
clearly indicates any provision in the body of the act 
touching the rights, duties, and powers of the commis
sioners; and there is no right more thoroughly under
stood by all the people, as inevitably incident to an office, 
than the right to receive fair compensation for the per
formance of the duties thereof. By the third section the 
commissioners are empowered to employ a clerk for their 
assistance, and to pay him a salary, within certain limits, 
for his services. From the very nature of the duties to 
be performed by the county commissioners, a clerk to keep 
a correct record of their proceedings and the books per
taining to the office is a necessary incident thereto, and 
from the first organization of counties in this common
wealth to the present time persons peculiarly qualified 
have been employed and paid as commissioners' clerks; 
and it requires no stretch of the imagination on the part 
of any citizen or taxpayer to understand and take notice 
that the title of an act relative to county commissioners 
might and would include the right of such commissioners 
to employ and fix the salary of a clerk. We repeat that 
the title of this act is all-sufficient to give notice of any 
legislation properly pertaining to the rights, duties, and 
powers of the county commissioners of Cambria county, 
and there is nothing in the body of the act that does not 
pertain to such rights, duties, and powers; and instead 
of being misleading, the title is germane to every subject 
mentioned in the body of the act, and the entire act per
tains to but one subject." 

It is hardly requisite that we should enter into a de
tailed analysis of the above cases to illustrate what from 
them appears clear to us, and that is that the title, "An 
act to amend chapter 13 of the Revised Statutes of 1866, 
entitled 'Courts' (Session Laws, 1879, p. 82), was broad 
enough to admit of provision being made in the act for 
a stenographic reporter for each district court, and to 
provide for his compensation. The act just referred to, 
as we have already stated, was an act complete in itself
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upon the subject of courts, and the provision for the ap

pointment of a stenographic reporter was just as germane 

as was the requirement that there should be elected a 

clerk or appointed a bailiff, and, as shown by the above 

cases, it was proper that the compensation of such re

porter should be fixed by the provisions of the act pro

viding for his appointment. It has already been. noted 

that the effect of the enactment of the general statute in 

question, in 1879, was to repeal the special provisions of 

the act of 1877, entitled "An act to provide stenographic 

reporters for the district courts, and to repeal an act enti

tled 'An act to provide for short-hand reporters in the 

district courts,' approved February 9, 1875." In the case 

of Morgan v. State, 48 Neb., 798, the opinion was prepared 

upon the line of argument pursued by the attorney gen

eral, in the absence of an argument in reply thereto.  

Now, for the first time, there are presented the considera

tions which we have just discussed, leading us to the con

.clusions already indicated. The result reached in Morgan 

v. State, supra, was unavoidable on the line which was 

followed; and said case, holding that section 49 of an 

act to amend chapter 13, Revised Statutes of 1866, enti

tled "Courts," passed and approved February 27, 1879, is 

unconstitutional and void, is overruled. The writ will 

issue as prayed.  
WRIT ALLOWED.  

DOUGLAS COUNTY V. J. 11. TAYLOR.  

FILED FEBRUARY 3, 1897. No. 7045.  

1. Eminent Domain: PORTION OF STREET OUTSIDE OF CITY: GRADE: 

DAMAGES: CLAIMS: LIABILITY OF COUNTY. Taylor owned a tract 

of land lying within the limits of the city of Omaha, in Douglas 

county. On the north side of his land was a public thoroughfare.  

The south half of this thoroughfare in front of Taylor's land was 

in the limits of the city of Omaha. The north half of the thor

oughfare in front of Taylor's land was without the limits of the
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city of Omaha, but within Douglas county. The county made a 
cut and constructed a fill in the thoroughfare north of Taylor's 
land the entire width of the street. Taylor sued the county for 
damages, alleging that by the construction of the improvement in 
the street in front of his property the latter had been depreciated 
in value; that in constructing said improvement the county had 
dug and carried away portions of his land lying outside the limits 
of said street; had torn down his fences and cut down his trees 
and used the same in the construction of said improvement; and 
had appropriated a portion of his land lying outside the limits of 
said thoroughfare by constructing thereon the base of said filL 
Held, (1) Construing sections 1, 33, and la, chapter 78, Compiled 
Statutes, that it was the duty of the county to work and maintain 
the north half, and the duty of the city of Omaha to work and 
maintain the south half of said street in front of plaintiff's prop
erty, but that the county and city had concurrent jurisdiction or 
authority to construct the cut and fill in the street in front of Tay
lor's property, and that, therefore, the acts of the county in the premises were not ultra vires; (2) that it was immaterial what 
technical name might be given to Taylor's action; for whether his petition stated a cause of action ex delicto or ex contractu, the aver
ments thereof, if true, established the fact that his property had' been taken and damaged for public use, and that by virtue of sec
tion 21 of the bill of rights (Constitution, art. 1, sec. 21) he was 
entitled to compensation therefor; (3) that no legislative enact
ment was necessary to enable Taylor to maintain his action; 
(4) that the district court had original jurisdiction to try the claim 
of Taylor against the county; that it was not a claim required by section 37, article 1, chapter 18, Compiled Statutes, to be filed with 
the county clerk of said Douglas county and passed upon by its board of commissioners; (4) the word "claims" in said section 37 has reference only to claims originating in contract, express orimplied, between the claimant and the county.  

2. . STREETS: DAMAGEs: VERDICT FOR PLAINTIFF. Evidence ex
amined, and held to sustain the finding of the district court.  

ERROR from the district court of Douglas county.  
Tried below before HOPEWELL, J. Affirmed.  

The facts are stated by the commissioner.  

J. L. Kaley and A. C. Troup, for plaintiff in error: 
The action is one sounding in tort for which a county 

is not liable unless made so by express provision of stat
ute. (Russell v. Men of Devon, 2 T. R. [Eng.], 671; Wehim v.  
Gage County, 5 Neb., 494; Woods v. Colfax Countyf, 10 Neb.,
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552; Hamilton County v. Mighels, 7 0. St., 109; Crowcell v.  

Sonoma County, 25 Cal., 313; Schuyler County v. Mercer 

County, 4 Gilm. [Ill.], 20; County of Rock Island v. Steele, 

31 Ill., 543; Granger v. Pulaski County, 26 Ark., 37; Mon

roe County v. Flint, 6 S. E. Rep. [Ga.], 173; Ward v. Appling 

County, 6 S. E. Rep. [Ga.], 914; White Star Line Steamboat 

Co. v. Gordon County, 7 S. E. Rep. [Ga.], 231; Dillon, Mu

nicipal Corporations, secs. 963, 999; 4 Am. & Eng. Ency.  

of Law, 364.) 

If plaintiff had any legal claim against the county it 

was his duty to file the same with the county board be

fore bringing suit. (Compiled Statutes, ch. 18, sec. 37; 

Dixon County v. Barnes, 13 Neb., 295; Brown v. Otoe County, 
6 Neb., 111; State v. Buffalo County, 6 Neb., 454; Yavapai 

County v. O'Neill, 29 Pac. Rep. [Ore.], 432; LIuzerne County 

v. Day, 23 Pa. St., 141; Lawrence County v. City of Brook

haven, 51 Miss., 68; Alden v. Alameda County, 43 Cal., 272; 

Shepard v. Commissioners of Darke County, 8 0. St., 354; 

State v. Commissioners of Hamilton County, 26 0. St., 369; 

Richardson County v. Hull, 24 Neb., 536; Fuller v. Colfax 

County, 33 Neb., 716; Marsh v. Benton County, 39 N. W.  

Rep. [Ia.], 713; Maddox v. County of Randolph, 65 Ga., 216; 

Powder River Cattle Co. v. Custer County, 22 Pac. Rep.  

[Mon.], 383; Barbour County v. Horn, 41 Ala., 114; Nor

wood v. Gonzales, 14 S. W. Rep. [Tex.], 1057; McCann v.  

Sierra County, 7 Cal., 121; Hohman v. County of Comal, 34 

Tex., 36.) 
If the allegations of the petition are true, the acts com

plained of were without the jurisdiction of the county 

commissioners, and therefore void; and ratification by 

the county would be impossible. (Zottman v. City and 

County of San Francisco, 20 Cal., 97; Board of Supervisors 

of Jefferson County v. Arrighi, 54 Miss., 668; Newberry v.  

Fox, 33 N. W. Rep. [Minn.], 333; Lancaster County v. Fulton, 

18 Atl. Rep. [Pa.], 384; Dillon, Municipal Corporations 

[3d ed.], sec. 465.) 
County commissioners have only such powers as are ex

pressly granted by statute, or are essential to the due ex-
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ercise of such powers. (Hamlin v. Meadville, 6 Neb., 227; 
Walsh v. Rogers, 15 Neb., 311; State v. LincolA County, 18 
Neb., 283; Browning v. Owen County, 44 Ind., 11; Wheeler 
v. Wayne County, 24 N. E. Rep. [Ill.], 625; Dalcy v. City and 
County of San Francisco, 13 Pac. Rep. [Cal.], 321; Rowland 
v. City of Gallatin, 75 Mo., 134.) 

A county cannot be bound by any acts of its commis
sioners not regularly enacted by the board. (Phelan v.  
San Francisco, 6 Cal., 532; Merrick County v. Batty, 10 
Neb., 176.) 

A county can be bound by its board upon a contract, 
,only by an affirmative act within the scope of its au
thority, evidenced by an entry on its minutes. (Bridges v.  
,Clay County, 58 Miss., 817; Crump v. Colfax County, 52 
Miss., 107; Dennison v. County of St. Louis, 33 Mo., 168; 
Mitchell v. St. Louis County, 24 Minn., 459; Murphy v. Napa 
County, 20 Cal., 498.) 

A contract made by county commissioners, to be bind
ing upon the county, must be made by the board at a 
regular session. (Potts v. Henderson, 2 Ind., 327; Camp
bell v. Brackenridge, 8 Blackf. [Ind.], 471; County of Eldo
rado v. Reed, 11 Cal., 130; County of La Salle v. Sinuons, 
10 Ill.., 513; Gardner v. Dakota County, 21 Minn., 33; Lin
den v. Case, 46 Cal., 172.) 

A county is not chargeable with knowledge possessed 
by an individual member of a county board. (Coinnis
sioners of Leavenworth County v. Hamlin, 31 Kan., 105; 
Bouton v. Supervisors of McDonough County, 84 Ill., 384; 
Merrill v. Inhabitants of Berkshire, 11 Pick. [Mass.], 269; 
Treichler v. Berks County, 2 Gr. [Pa.], 445; Madison County 
v. Burford, 93 Ind., 383; Crawford County v. Clerc, 4 
Chand. [Wis.], 56; Smith v. Barron County, 44 Wis., 686; 
Stamp v. County of Cass, 47 Mich., 330; Dennison v. County 
of St. Louis, 33 Mo., 168; Rice v. Plymouth County, 43 Ia., 
136.) 

C. A. Baldwoin, G. W. Doane, and Robert W. Patrick, 
contra.
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RAGAN, C.  

Joseph H. Taylor brought this suit in the district court 

of Douglas county against said county, the individuals 
composing its board of commissioners, and the city of 

Omaha, to recover damages which he alleged his real 

estate had sustained by reason of the grading of a street 

or highway in front thereof. At the close of the evidence 

the district court directed a verdict returned in favor of 

the gentlemen composing the board of commissioners 
and the city of Omaha, which was done and a judgment 

entered dismissing them out of the action. The case pro

ceeded to trial against Douglas county and resulted in a 

verdict and judgment in favor of Taylor, and the county 

brings the same here for review on error.  
1. The first argument is that the petition does not state 

facts sufficient to constitute a cause of action against 

Douglas county. The petition alleges, in substance, that 

in the year 1890 plaintiff was the owner of a small tract 

of land lying in the western part of the then corporate 

limits of the city of Omaha, in said Douglas county; that 

running east and west on the north side of plaintiff's land 

was a public highway; that prior to 1887 this highway 

on the north side of plaintiff's land was one of the public 

roads or highways of Douglas county; that at that time 

the part of said highway east of plaintiff's land was 

known as Leavenworth street, in said city of Omaha; that 

in the year 1887 the western boundary of said city was 

so changed as to put plaintiff's property and the south 

half of said highway or street in front thereof within the 

limits of said city of Omaha, and leave the north half of 

said street in front of plaintiff's property outside the 

limits of said city of Omaha, but within the county of 

Douglas; that in the autumn of 1890 the gentlemen con

stituting the board of commissioners of said county, 
"while pretending to act in their official capacity, with 

a strong hand unlawfully, wrongfully, forcibly, and with

out any authority of law entered upon plaintiff's land
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with horses, mules, men, and machinery," and made a cut 
and fill in said street in front of plaintiff's property; that 
said cut began on the eastern boundary of plaintiff's land 
and extended west 250 feet, was constructed the full 
width of the street, and was from eight to twelve feet in 
depth; that the fill began at the west end of the cut made 
and extended to the western boundary of plaintiff's land, 
a distance of 600 feet, was constructed the width of the 
entire street, and from twelve to twenty feet in height; 
that the said cut and fill so constructed depreciated in 
value and damaged plaintiff's land; that in the prosecu
tion of said work said workmen dug and carried away a 
portion of plaintiff's land lying outside the limits of said 
street, and used and appropriated said earth so dug and 
carried away towards the construction of said fill; that 
in making said fill said workmen so constructed it that 
several feet of the south line of the base thereof rested 
on the north end of plaintiff's land, lying outside the 
limits of said street; that in the prosecution of said work 
said workmen entered upon plaintiff's land, tore down 
his fences, cut down his trees, and used and appropriated 
said trees and fences towards the construction of said cut 
and fill, to the plaintiff's damage.  

(a.) The first contention is that since Taylor's land and 
the south half of the street or highway north thereof were 
in the limits of the city of Omaha, that it, and it alone, 
had jurisdiction and authority to work and repair the 
south half of said street in front of plaintiff's property; 
that the county had no jurisdiction or authority to work 
or repair the south half of said street in front of plaintiff's 
property, and that the act of its coummissioners in con
structing the grade and cut in the south half of said 
street was ultra vires, was void, and that the county is not 
bound by their action. The property of Taylor and the 
south half of the street in front thereof was in the city of* 
Omaha, and because of that fact the city had jurisdiction 
and control over the south half of said street in front of 
Taylor's property, and it was the city's duty to work,
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grade, and maintain in proper repair and condition for 
travel said part of said street. (Compiled Statutes, ch.  
78, sec. 33.) The north- half of said street in front of 
Taylor's property was outside the limits of the city of 
Omaha, but in Douglas county. The county, then, had 
jurisdiction and control over the north half of said street, 
and it was its duty to work and maintain in proper con
dition for travel said north half of said street. (Compiled 
Statutes, ch. 78, sec. 1.) Such were the duties of the 
county and city, respectively, as to such street in front of 
plaintiff's property; but section la, chapter 78, Compiled 
Statutes, passed and approved March 30, 1889, provides 
that the county board of any county in which any city 
of the metropolitan class is situate is authorized and em
powered to aid in the grading, paving, or otherwise im
proving of any street leading into said city, and within 
the corporate limits thereof, by providing for the payment 
of a certain portion of the cost of such labor. A city of 
the metropolitan class, namely, the city of Omaha, at the 
time this grading was done was situate in Douglas 
county. The street in front of plaintiff's property led 
into said city, and the street, or at least a part of it, was 
within the corporate limits of said city. As we read this 
statute, then, Douglas county was authorized to aid in 
grading this street in front of plaintiff's property, and we 
do not think that the county is by the statute limited to 
paying to the city the proportion of the cost of such grad
ing as the county may assume, but that it had authority 
to use its own agents and machinery in doing such part 
of the grading as it was authorized by law to pay the 
cost of. The act of the county, then, in putting the cut 
and fill in the south half of this street in front of plaint
iff's property was not an act outside its jurisdiction. It 
was an act authorized by law. While the law made it 
the duty of the county to work and maintain the north 
half of the street, and made it the duty of the city to work 
and maintain the south half of the street, it conferred on 
the county and city a concurrent jurisdiction or authority
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to grade or pave a street such as the one in front of 
plaintiff's property.  

(b.) A second argument under the contention that the 
petition does not state a cause of action is that the peti
tioner seeks to recover damages from the county by rea
son of a tort committed by it, and that an action of tort 
will not lie against a county in the absence of an express 
statute authorizing it, and that no such statute exists.  
To sustain this contention we are cited to Wenhn v. Con
missioners of Gage County, 5 Neb., 494. In that case Gage 
county had constructed a jail near the residence of Wehn, 
and he claimed that criminals and drunken men were 
permitted "to be loose and go at large around said prem
ises, whereby * * * offensive and frightful noises, 
wild and terrible yells, shrieks, and ravings, vile, profane, 
obscene, and indecent language and words, noxious and 
offensive swills and stenches were permitted therein, 
* * * entered the dwelling house and premises of 
plaintiff nightly and daily and rendered the same un
wholesome and uninhabitable, and incommoded and ex
posed to insult and injury the plaintiff and his family, to 
his great damage." In other words, it was a suit of 
Wehn against the county for damages because the latter 
was maintaining a nuisance, and the court held that the 
action would not lie. We are also cited by counsel for 
the county to Woods v. Commissioners of Colfax County, 10 
Neb., 552. It was held in that case that a county was not 
liable, in the absence of an express statute, for injuries 
one had received by the breaking down of a public bridge 
negligently constructed by authority of the county. But 
these cases are not in point here, and Woods v. Conimnis
sioners of Colfax County, at least, is no longer in force since 
the enactment of section 4, chapter 7, Session Laws of 
1889, which made counties liable for damages sustained 
by any person resulting from a defective highway or 
bridge. (See, also, Hollingsworth v. Saunders Comity, 36 
Neb., 141.) Section 21 of the bill of rights (Constitution, 
art. 1, sec. 21) provides that the property of no person
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shall be taken or damaged for public use without just 
compensation therefor. Taylor in his petition avers that 
a part of his property was taken by the county for a pub
lic purpose, and that the part of his property not taken 
was damaged by the construction by the county of the 
public improvement in front thereof. It is immaterial, 
then, what technical name may be given to this action.  
By force of the constitutional provision just quoted the 
averments of the petition, if true, establish a cause of 
action in favor of Taylor and against the county. To 
give effect to this section of the bill of rights no legis
lative enactment was or is necessary.  

(c.) A third argument in support of the contention that 
the petition does not state a cause of action is that Taylor 
does not aver therein that he filed his claim for damages 
with the county clerk of Douglas county, and that it had 
been passed upon by the county commissioners thereof.  
To sustain this contention counsel cite us numerous au
thorities, among which is Brown v. Conimissioners of Otoe 
County, 6 Neb., 111. Brown's claim against the county 
in that case was for publishing the delinquent tax list 
of the county, and it was held that the jurisdiction of the 
district court over Brown's cause of action against the 
county was appellate only; that his claim should have 
been filed with the county clerk of Otoe county and passed 
upon by the commissioners thereof in order to invest the 
district court with jurisdiction. Another case cited is 
Board of Commissioners of Dixon County v. Barnes, 13 Neb., 
294. The claim of Barnes against the county was for 
services which he claimed he had rendered for the county 
as an attorney in a litigation in which the county was 
interested, and it was held that such claim must be filed 
with the county clerk of said Dixon county and passed 
upon by the commissioners of said county in order to in
vest the district court with jurisdiction to hear it. Rich
ardson County v. Hull, 24 Neb., 536, was an action brought 
originally in the district court of Richardson county by 
Hull against the county to recover a sum of money he had
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paid into the county treasury as taxes upon certain land 
which was not subject to taxation, and it was held that 
the district court had no original jurisdiction. Such, 
also, is Fuller v. Colfax County, 33 Neb., 716. It is to be 
observed that in the cases cited the claims considered 
originated in contracts, express or implied, between the 
claimants and the counties; or, in other words, they were 
claims which arose ex contractu. Nance v. City of Falls 
City, 16 Neb., 85, was an action brought by an adminis
trator against the city for damages for negligently caus
ing the death of his intestate. At that time section 80, 
chapter 14, Compiled Statutes, 1885, was in force, and it 
provided that all claims against a city of the class to 
which Falls City belonged must be presented in writing 
to the city council, with a full account of the items, veri
fied by the oath of the claimant or his agent, and that 
no costs should be recovered against such city in any 
action brought against it for an unliquidated claim un
less such claim had been first so presented to the city 
council. The administrator did not file his claim for 
damages with the city council and the district court held 
that he was liable for the costs of the action. On error 
proceedings to this court this judgment was reversed, the 
court holding that the word "claims" used in the statute 
just quoted referred only to claims ex contractu, and not 
to claims ex delicto. To the same effect see the decision in 
Village of Ponca v. Crawford, 18 Neb., 551. In Hollings
worth v. Saunders County, 36 Neb., 141, Hollingsworth sued 
the county for injuries he had received by the falling of 
a public bridge in said county, and which damages, he 
alleged, were the result of the negligence of the county in 
constructing such bridge or in not maintaining it. The 
county interposed a general demurrer to the petition, and 
one of the points made was that the petition did not state 
a cause of action, because Hollingsworth did not aver 
that he had filed his claim for damages with the county 
clerk of said Saunders county and had it passed upon 
by the county authorities of that county, as provided by
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section 37, article 1, chapter 18, Compiled Statutes. The 

district court sustained the demurrer and dismissed the 

petition. On error proceedings to this court this judg

ment of the district court was reversed, the court holding 

that the said section 37 only required claims ex contractu 

to be filed with the county clerk and passed upon by the 

county commissioners of the county in order to invest the 

district courts with jurisdiction to try such claims. Day

ton c. City of Lincoln, 39 Neb., 74, was an action brought 

by Dayton against the city for damages which he alleged 

his property had sustained by the change of grade of 

certain streets on which his property abutted. The city 

of Lincoln at that time was a city of the first class having 

more than twenty-five and less than one hundred thou

sand inhabitants, and governed by chapter 13a, Compiled 

Statutes. Section 36, article 1, of this chapter provided 

that all claims against a city must be presented in writing 

to the city council. It was insisted by the city that the 

county court, to which the action was originally brought, 
was without jurisdiction to try the case, because Dayton 

had not first presented his claim for damages to the city 

council; but on a proceeding in error to this court the 

contention of the city in this respect was overruled, the 

court holding that the section of the statute just quoted 

did not contemplate the filing of claims for unliquidated 

damages with the city council. Section 37, article 1, 

chapter 18, Compiled Statutes, is to the effect that all 

claims against a county must be filed by the county 

clerk and presented to and passed upon by the board of 

county commissioners. We think that the word "claims" 

in that section refers only to claims originating in con

tract, express or implied, between the claimant and the 

county, and that a claim against a county for damages 

caused to the claimant's property by the county's taking 

it for public use, or damaging it by the construction of 

a public improvement, is not such a claim as need be first 

filed with the county clerk and paF.sed upon by the county 

authorities; but an action on such a claim may be 
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brought, in the first instance, in any court having juris
diction of the subject-matter. (City of Chadron v. Glocer, 
43 Neb., 732.) 

2. It is insisted that the district court erred in giving 
instructions numbered from 1 to 10, both inclusive, and 
in refusing to give instructions asked by the county num
bered 1 to 7, both inclusive. We have examined the in
structions given and refused, and ascertained that the 
court did not err in giving all the instructions given nor 
in refusing all the instructions refused; and since the as
signment is that it erred in giving all and refusing all the 
instructions, it will not be further considered.  

3. Complaint is made of the action of the trial court in 
admitting certain evidence on the trial. We have scru
tinized the action of the court in this respect and find it 
without error, and it would serve no useful purpose to 
give these assignments further attention here.  

4. A final argument is that the verdict is not supported 
by sufficient evidence. We think it is. The contention 
of Taylor was, and the evidence in his behalf tend;s to 
support it, that he had been damaged several thousand 
dollars by the action of the county in grading the street 
in front of his property. The contention of the county 
was, and the evidence in its behalf tended to support it, 
that Taylor's property had been enhanced in value by the 
construction in front thereof of a cut sixty-six feet wide, 
eight to ten feet deep, and two hundred and fifty feet 
long, and a fill six hundred feet long, sixty-six feet wide, 
and twelve feet high. The jury weighed this evidence 
and reached the conclusion that Taylor had been dam
aged in the sum of $500. This conclusion is abundantly 
supported by the evidence. The judgment of the district 
court is 

AFFIRMED.
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W. Q. BELL, ADMINISTRATOR, V. ANNA RICE ET AL.  

FILED FEBRUARY 8, 1897. No. 7071.  

L Parent and Child: SERVICES: EVIDENCE. Generally where a child 
renders services for a parent, the family relation existing at the 
time, the law presumes, by reason of the kinship of the parties 
and such family relation, that such services were gratuitously ren
dered.  

2. - : : --. Such presumption is not a conclusive one, 
and the child may recover the value of the services rendered if the 
evidence shows that they were rendered under such circumstances 
as to justify the inference of a contract on the part of the parent 
to pay for them.  

3. -, : - -: - . Whether the evidence warrants such a con
clusion is a question for the jury.  

4. - : CARE OF IMBECILE: COMPENSATION: NECESSARIES. A step

father residing in the state of Illinois became an imbecile. No con
servator was appointed for him. At the request of those who had 
charge of his property and business his stepdaughter caused him 
to be brought to the home of herself and husband in the state of 
Nebraska, where he remained until his death, some ninety weeks 
afterwards. During this time the stepdaughter furnished him 
boarding, lodging, medicine and medical attendance, and such care 
as his demented condition required. For these services she filed a 
claim against his estate. Held, That the services rendered to the 
stepfather were necessaries for which his estate was liable.  

5. Statute of Limitations: REVIEW. The defense of the statute of limi
tations is a meritorious one, but one that may be waived; and if 
it is not insisted upon in some manner in the trial court it will 
not be considered here for the first time.  

6. Gift of Money to Father From Child: SETTLEMENT OF ESTATE: 

INTEREST. A brother gave to his sister his note for $1,000. The 
brother died and the note was filed and allowed as a claim against 
his estate, and his administratrix, on settling the estate, paid said 
claim in full to the father of her intestate's sister. The daughter 
was at the time living with her father, and the money was paid to 
and retained by him with her knowledge and consent, without any 
agreement on his part to pay interest for the use of said money 
or to repay it at any particular time. After the father's death the 
daughter filed a claim against his estate for this money. Held, 
(1) That the evidence warranted the conclusion that the money 
was not a gift by the daughter to the father; (2) that it was not 
money which the father was entitled to appropriate to himself by 
reason of the relation existing between himself and daughter;
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(3) that the transaction was in the nature of a gratuitous loan to 
the father; (4) that the money was payable to the daughter on 
demand; (5) that her father's estate was liable to her for the 
claim, but as she made no demand for its payment during the life
time of her father, her claim should only draw interest from the 
date she filed it against the estate.  

ERROR from the district court of Lancaster county.  
Tried below before STRODE, J. Modified.  

Abbott, Selleck & Lane, for plaintiff in error: 

The estate of a parent is not chargeable for either 
services rendered by, or for money received from, a child 
or stepchild, unless it is shown that there was an express 
promise made by the parent to pay for such services or 
to refund such money. (Woods v. Land, 30 Mo. App., 176; 
Barhite's Appeal, 126 Pa. St., 404; Havens v. Havens, 3 N.  
Y. Supp., 219; Wright v. Sena's Estate, 48 N. W. Rep.  
[Mich.], 545; Harris v. Currier, 44 Vt., 468; Allen v. Allen, 

60 Mich., 635; O'Kelley v. Faulkner, 17 S. E. Rep. [Ga.], 
847; Puterbaugh v. Puterbaugh, 34 N. E. Rep. [Ind.], 611; 
Ellis v. Gary, 42 N. W. Rep. [Wis.], 252; Smith v. Rogers, 24 
Kan., 140; Wells v. Perkins, 43 Wis., 164; Keegan v. Malone, 
17 N. W. Rep. [Ia.], 461; Tyler v. Burrington, 39 Wis., 376; 
James v. Gillen, 30 N. E. Rep. [Ind.], 7.) 

W. E. Stewart and Tibbets Bros., Morey & Ferris, contra.  

References: Smith v. Meyers, 19 Mo., 433; Hall v. Hall, 
44 N. H., 293; Adams v. Adams, 23 Ind., 50.  

RAGAN, C.  

In the county court of Lancaster county, sitting as a 
court of probate, Sophia Mills and Anna Rice each filed 
a claim against the estate of Thomas H. Rice, deceased.  
From the judgment of the county court allowing these 
claims the administrator of the estate refused to appeal, 
whereupon certain heirs of the estate, in pursuance of the 
provisions of the statute, appealed from the judgments of 
the county court to the district court. The two claims
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were there tried without pleadings. They were tried 

together to the court without a jury. The district court 

allowed the claims of Sophia Mills and Anna Rice against 

the said estate, and said heirs have filed here a petition in 

error to review the action of the district court.  
1. We will first direct our attention to the claim of 

Sophia Mills. She claimed that the estate was indebted 

to her in the sum of $1,350 for boarding, lodging, and 

caring for the deceased for the ninety weeks immediately 

preceding his death, on which claim she admitted that 

she had been paid $862.91, leaving a balance due her of 

$867.19. By the judgment of the district court she was 

awarded $311.95. The evidence shows that Mrs. Mills 

in 1887 resided with her husband in Waverly, Nebraska; 

that she was the stepdaughter of the deceased, who at 

that time resided in Monmouth, Illinois; that in Septem

ber, 1887, the deceased became an imbecile. The man

agement of his affairs and estate was taken charge of by 

certain of his friends in Illinois, though no conservator or 

guardian was appointed for him. About this time, at 

the suggestion of those having charge of the estate and 

the affairs of the deceased, Mrs. Mills caused him to be 

brought to her house in Nebraska, where he remained 

until he died, some ninety weeks afterwards. During 

this time Mrs. Mills boarded, lodged, and cared for him, 
and furnished him medicine and medical attendance. It 

was necessary, owing to his lack of the use of his mental 

faculties, to keep a constant watch upon him to prevent his 

straying away. He had lost power to control and direct 

the functions of his body and had to be waited upon like 

an infant; and the evidence shows that the services of 

Mrs. Mills in the premises were reasonably worth from 

$10 to $30 per week. It is urged against the judgment 

of the district court that its finding is unsupported by 

sufficient evidence. It is first said that the evidence does 

not warrant the amount awarded Mrs. Mills. Adding 

the amount of money received by her from the estate of 

the deceased during his lifetime to the amount awarded
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her by the court, we have a total of $1,174, which Mrs.  
Mills has received for her services in the premises. This 
amount the evidence justifies. But it is said that the 
evidence does not disclose an express promise on the 
part of the deceased to pay Mrs. Mills for her services, 
since she was his stepdaughter and the deceased lived 
with her in her family; that a family relation existed be
tween them, and that the presumption is that the ser
vices rendered by Mrs. Mills were gratuitously rendered 
because of the relation existing between herself and the 
deceased. But this evidence does not bring Mrs. Mills' 
case within the rule that where services are rendered by 
a child for a parent, the presumption is such services 
were rendered gratuitously because of the relation ex
isting between the parties. The deceased was not a 
visitor at the house of Mrs. Mills, nor was he at her house 
because he had been invited by her to come there and 
make it his home. If because of the relationship of Mrs.  
Mills to the deceased the law presumes that the services 
rendered by her were gratuitously rendered, still this was 
not a conclusive presumption; and we think that the serv
ices of Mrs. Mills were rendered under such circum
stances as to overthrow this presumption and justify the 
application to this case of the general rule that where 
services are rendered by one party for another, and know
ingly accepted by him, the law will imply a promise on 
lis part to pay what such services are reasonably worth.  
(Nmith v. Myers, 19 Mo., 433.) In Koch v. Hiebel, 32 Mo.  
App., 103, a daughter filed a claim against her father's 
estate for services rendered by her for him in his life
time. The evidence showed that while the daughter was 
away from home working for herself her mother was 
taken ill; that the daughter then returned to the home 
of her parents, but whether at their request did not ap
pear, and remained with and cared for them until the 
death of the survivor, and that her father had on certain 
occasions spoken of compensating her for these services.  
The court held that because of the family relationship
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existing between the claimant and the deceased the law 

pres.umed that the daughter had rendered the services 

she did gratuitously, but nevertheless, it was for the jury 

to say from this evidence whether the services were in 

fact rendered gratuitously by the daughter, or under 

such circumstances as to justify the inference of an actual 

contract of hiring the daughter by the deceased. To the 

same effect see James v. Gillea, 30 N. E. Rep. [Ind.], 7. In 

Daridson v. Westchester Gas Light Co., 2 N. E. Rep. [N. Y.], 

892, it was held that an implied promise to pay for serv

ices would be held to exist where the services were ren

dered under such circumstances as justified the party 

rendering them in entertaining reasonable expectation 

of their payment by the party soliciting the performance.  

In Adams v. Adams, 23 Ind., 50, itf was held that where a 

child continues with a parent after being of age the pre

sumption is that no wages are to be paid; but a contract 

to pay a reasonable compensation might be inferred from 

circumstances tending to rebut such presumption. In 

O'Keily v. Faulkner, 17 S. E. Rep. [Ga.], 847, it was held 

that in order to authorize a recovery by a son against the 

estate of his deceased father for services in the nature of 

care and attention to the latter while old and infirm, it 

must affirmatively appear either that the services were 

rendei-ed under an express contract that the son was to 

be paid for them, or, the surrounding circumstances must 

plainly indicate that it was the intention of both parties 

that compensation should be made and negative the pre

sumption of law that by reason of the family relation the 

services were gratuitously rendered. In Byers v. Thomp

son, 66 Ill., 421, a son placed a house on his father's land 

in the lifetime of the latter. After the father's death 

the son filed a claim against his estate to recover the 

value of the house. The court held that the son's right 

to recover depended upon whether he expected to be 

paid therefor at the time he placed the house on the 

farm, and the father expected to pay him, and that this 

must be determined from all the evidence in the case;
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and the court expressly held that it was not necessary 
to enable the son to recover that the proofs should show 
an express contract with his father to pay for the house.  
We conclude, therefore: (1) That where a child renders 
services for a parent, the family relation existing at the 
time, the law presumes by reason of the kinship of the 
parties and such family relation that such services were 
gratuitously rendered; (2) that such presumption is not 
conclusive, and that the child may recover the value of 
the services rendered if the evidence shows that they 
were rendered under such circumstances as to justify the 
inference of a contract on the part of the parent to pay 
for them; (3) and whether the evidence warrants such 
conclusion is for the jury. (Hill v. Hill, 23 N. E. Rep.  
[Ind.], 87.) In the case'at bar the deceased was incapa
ble of caring for himself. The services rendered for him 
by Mrs. Mills, the boarding, lodging, medicine, medical 
attendance, and clothing furnished to him by her were 
necessaries; and though there was no express contract 
on his part to pay for these necessaries, and, if the evi
dence was insufficient to justify the inference of a pre
sumption on the part of the deceased to pay for the serv
ices rendered, still the judgment of the district court was 
right. (Reando v. Mosplay, 2 S. W. Rep. [Mo.], 405.) The 
judgment of the district court in favor of Mrs. Mills is 
affirmed.  

2. The district court by its judgment awarded Anna 
Rice a claim against the estate in the sum of $1,686.50.  
Her contention seems to have been that the estate was 
indebted to her for various sums of money which she 
had loaned the deceased in his lifetime, or which had 
come into his hands for her use, and it was for these sums 
of money and interest thereon that she based her claim.  
It is evident that the award made by the district court 
consists of an item of $500 and an item of $555.33, and 
interest on those items. No evidence was given or of
fered on the trial of any other items embraced in the 
claim of Anna Rice, and our consideration of the case
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will be directed entirely to the question whether the dis

trict court was right in allowing the amount of these 

two items and interest thereon. It is first insisted that 

the judgment is erroneous because not supported by suf

ficient evidence. The evidence is somewhat unsatisfac

tory, and, as is usual in this class of cases, very meager, 

but we think it sustains the finding of the court that the 

estate of the deceased was indebted to Miss Rice in the 

sum of the two items of $500 and $555.33, and interest 

thereon. This evidence tends to show that Anna Rice 

was the daughter of the deceased, and in March, 1883, 
had a brother living, named William A. Rice. On the 

26th of this month William executed his promissory note, 

payable to the order of Anna, for $1,000, due one year 

after date. Early in the year 1884 William died intestate 

in the state of Missouri and his widow was appointed his 

administratrix. At the time of William's death the note 

to Anna remained unpaid, as also certain other notes 

which William owed his father. The notes belonging to 

Anna's father and the note belonging to herself were sent 

to Missouri by a messenger, with instructions to file them 

against the estate of William Rice. The notes were so 

filed against the estate of William Rice, but by mistake 

were all filed and allowed as notes of Anna's father.  

When the administratrix of William Rice was ready to 

settle she discovered this fact, and then caused Anna to 

indorse her own note to her father. The amount of 

Anna's note allowed against her brother's estate was 

$1,055.33, and on the 3d of October, 1884, $500 of this 

money was by William's administratrix placed to the 

credit of Anna's father in a bank at Monmouth, Illinois, 
with which he did business; and on the 10th of February, 
1885, $555.33, being the remainder of Anna's note, was 

placed to her father's credit in the Monmouth bank, with 

her knowledge and consent. Anna and her father at that 

time resided in the state of Illinois and he was then trans

acting business. About September, 1887, Anna's father 

lost the use of his mental faculties and he was brought to
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the state of Nebraska and cared for by his stepdaughter 
until his death in 1889. It seems, also, that Anna came 
with him to the state of Nebraska and remained here 
until his death. Anna made no request of her father 
during his life to repay her the money put into his account 
by the administratrix of his deceased son, William. No 
express agreement existed between them that he should 
repay this money, nor that he should pay interest upon it.  
No attempt was made by the estate to show that this 
money, or any part of it, had ever been repaid to Anna.  
It is inferable from the evidence that the $1,000 note 
given to Anna by her brother was money that his father 
had put in his hands or loaned to him, and which was 
intended for Anna as a share or a part of her father's 
estate. This evidence then shows that Anna possessed 
in her own right $1,055.33 of money; that this money, 
with her knowledge and consent, went into the hands of 
her father; but we do not think that the money of Anna 
went into her father's possession under such circum
stances as to warrant the conclusion that it was a gift 
by Anna to her father. It was not money that she had 
earned when a minor, and to which by reason thereof he 
might have been entitled; nor was it money which she 
had given him to be used for the support of himself and 
the family. Techinically speaking, the father did not 
hold this money as bailee, and perhaps he was not a 
trustee of an express trust. The placing of this money in 
the father's possession by Anna was in the nature of a 
gratuitous loan to him; a "commodatun," as it is some
times called.  

3. A second argument is that the claim of Anna for 
this money was barred by the statute of limitations.  
We will not consider this point, because not made 
in the court below. Contestants in the district court, 
neither by demurrer nor answer, raised any question as 
to the statute of limitations, nor did they object to the 
introduction of evidence in support of claims upon that 
ground. The statute of limitations is a meritorious de-
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fense, but it is one that may be waived, and if it is not 
insisted upon in some manner in the trial court it will not 
be considered here for the first time. (Scroggin v. National 
Lumber Co., 41 Neb., 195, and cases there cited.) 

4. A final contention is that the amount of recovery 
permitted by the court is too large. We think this con
tention correct. The court allowed the two items men
tioned above, with interest on the same from the date 

that the money went into the hands of the decedent. We 

think this was wrong. This money being in the hands 

-of Anna's father with her knowledge and consent, she 
having loaned it to him gratuitously,-that is, without 

any agreement upon his part to pay interest for the use 

of it,-it was payable to her only on demand. The first 

and only demand she ever made for this money was when 

she filed her claim agaiust the estate for it on the 12th 

day of March, 1890, and from that date, we think, the 

interest should have been computed. (Duncan v. Magette, 
25 Tex., 245; Morse v. Rice, 36 Neb., 212.) The judgment 

is accordingly $385.02 too large. Miss Rice will have 

permission to remit that amount from the judgment 

within thirty days, and if she does so the judgment of the 

district court in her favor for $1,301.48 will be affirmed; 
the costs of this proceeding in this court to be taxed to 

Anna Rice.  
JUDGMENT ACCORDINGLY.  

UNION PACIFIC RAILROAD COMPANY V. PATRICK DOYLE.  

FILED FEBRUARY 3, 1897. No. 7070.  

1. Master and Servant: VICE-PRINCIPAL: RAILROAD COMPANIES: INq

JURY To EMPLOYE. The defendant in error was a section hand in 

the employ of the railway company. He and others were hired by 
one Cochran, a section boss in the employ of the railway company, 
and they were under his control and direction while working on 

their section of the railway, and Cochran had authority to dis

charge the men hired by him. Cochran and his section men were
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put to work on a gravel train of the railway company. This gravel 
train, the crew thereof, and all the men working thereon, includ
ing Cochran and his section men, while at work with the gravel 
train, were under the control, direction, and subject to the orders 
of a foreman named Forrest. Forrest was not invested with au
thority to hire or discharge the defendant in error. The defendant 
In error, while working on this gravel train, was injured, as he 
alleged, through the negligence of an order given by Forrest, and 
sued the railway company for damages. Held, That as to the de
fendant in error, Forrest was not a fellow-servant, but a vice
principal.  

2. -: --. Whether one of several employes of the same master 
is a vice-principal as to his co-employes, or whether all are fellow
servants, is not always a question of fact, nor always a question of 
law. Generally it is a mixed question of law and fact, and to be 
determined in any case by the particular facts and circumstances 
in evidence in the case in which it is presented.  

8. - . The fact that one employe is vested with authority 
to hire and discharge a co-employe is not conclusive evidence that 
as to such co-employe he is a vice-principal; nor does it follow 
that one employe is not a vice-principal as to his co-employes be
cause not vested with the authority to hire and discharge them.  

4. -- : - : EVIDENCE. The most satisfactory evidence that one 
Is, as to his co-employes, a vice-principal is that his co-employes 
are under his supervision, his control, and subject to his orders 
and directions.  

5- : . Evidence examined, and held (1) to sustain 
the finding of the jury that the negligence of the defendant in 
error was not the proximate cause of his injury; (2) not to sustain 
the finding of the jury that the negligence of the railway company 
was the proximate cause of the defendant in error's injury.  

ERRoR from the district court of Deuel county. Tried 
below before HOLCOMB, J. Reversed.  

See opinion for references to cases.  

J. M. Thurston, W. R. Kelly, and E. P. Smith, for plaint
iff in error.  

John R. Brotherton and Mc~lanahan & Halligan, contra.  

RAGAN, 0.  
Patrick Doyle brought this suit in the district court of 

Deuel county against the Union Pacific Railway Com-



Union P. R. Co. v. Doyle.  

pany (hereinafter called the "railway company") for dam

ages which he alleged he had sustained by reason of the 

negligence of the railway company. Doyle had a verdict 
and judgment and the railway company brings the same 
here for review on error.  

1. We have carefully examined the complaints made 

by the railway company as to the action of the district 

court in permitting certain questions to be propounded 
to and answered by its witnesses on their cross-examina

tion, and have reached the conclusion that the court did 

not err in that respect. It would subserve no useful pur
pose to set out these questions in this opinion.  

2. At the time the accident sued for herein occurred, 
and before that time, Doyle was a section hand in the 

employ of the railway company. He and a number of 

other men were employed by one Cochran, who was what 

is called a section foreman or boss in the employ of the 

railway company. All these men were hired by Cochran, 
the section boss, were subject to discharge by him, and 

were under his direction and control while engaged in 

working upon their section of the railway. At this time 

the railway company had a gravel or work train on its 

road hauling earth and gravel and placing them on the 

track. Cochran and his gang of men were put at work 

on this train, and the train crew and some other laborers 

of the railway company on the train, and Cochran and 

all his men, while working on the gravel train were un

der the control, direction, and supervision of a foreman 

named Forrest, but the latter had no authority to hire 

Doyle nor to discharge him. The railway company com

plains because the district court refused to instruct the 

jury to the effect that the facts above narrated made 

Forrest and Doyle fellow-servants. Whether one of sev

eral employes of the same master is a vice-principal as 

to his co-employes, or whether all are fellow-servants, is 

not always a question of law nor always a question of 

fact. Generally it is a mixed question of law and fact, 

and, as was said in Union P. R. Co. v. Erickson, 41 Neb., 1,
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we are not prepared to lay down any set rule as a test 
for determining when two or more employes are fellow
servants or one of them a vice-principal. The relation
ship existing between the employes of a common master 
is to be determined by the particular facts and circum
stances in evidence in the case in which it is presented.  

In Chicago, 8t. P., 11. & 0. R. Co. c. Lundstrom, 16 Neb., 
254, Lundstrom was a clay laborer in the employ of the 
railroad company and was one of a number of men em
ployed on and about a construction train. This train 
and its crew were engaged in the business of clearing 
snow from the railway track. The train crew and all 
the men, including Lundstrom, engaged in working with 
the construction train were under the direction and sub
ject to the control and orders of the conductor of that 
train. Lundstrom was injured by obeying an order of 
the conductor, the giving of which, he alleged, was negli
gence, and this court held that the relation existing be
tween Lundstrom and the conductor of the train was not 
that of fellow-servants of a common master, but that as 
to Lundstroni the conductor was a vice-principal. The 
court said that the conductor represented the railway 
company, with all its authority and power.  

* In Burlington - Ml3. R. R. Co. r. Crockett, 19 Neb., 138, 
the husband of the administratrix was boss or foreman 
of a gang of trackmen in the employ of the railroad 
company, and with his men was put to work on a 
gravel train hauling gravel and earth for repairing and 
strengthening the railway track. The gravel train and 
the section foreman and his men were all under the con
trol and direction of the conductor of the gravel train.  
Crockett was killed by obeying an order of the conductor, 
which, it was alleged, was negligently given, and the 
court held that the conductor of the train and Crockett, 
the boss of the section gang, were not fellow-servants, 
but that as to Crockett the conductor of the train was a 
vice-principal.  

In Sioux City & P. R. Co. v. Smith, 22 Neb., 775, Smith
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was an employe of the railway company and engaged 
in the business of repairing bridges, water tanks, and 
telegraph lines. He and a number of other men were 
under the charge of a foreman named King. King and 
his men had possession of a hand car, which they used 
to ride on from their boarding place to the work, and 
after tle day's work to ride back on to their boarding 
house. One evening after their work was finished King 
and his men got aboard this hand car for the purpose of 
going to their boarding house, and by the direction of 
King the car was pushed up to the rear of the caboose of 
a freight train and some of the men held to the rear car 
of the freight train, .and thus the hand car was carried 
forward on the track as rapidly as the freight train pro
ceeded. The freight train ran on a curve and King gave 
an order to his men to let go the freight train, but Smith 
did not hear this order and held on to the way car in 
front. King then applied the brake to the hand car, 
which caused it to instantaneously stop, and Smith was 
thrown off the hand car and injured. He sued the rail
way company for damages, alleging that the act of King 
in applying the brake to the hand cail caused his injury, 
and that such act was negligence. The railway company 
insisted that Smith and King were fellow-servants, but 

the court held that King was a vice-principal.  
In Chicago, B. & Q. R. Co. v. Sullivan, 27 Neb., 673, a 

man named McCarty was a car repairer for the railroad 
company. He gave notice to the company that he in
tended to quit at a day named in the future, and there

upon the company employed Sullivan to take his place 
and put Sullivan to work under McCarty's orders and 

directions, so that he might learn the duties of a car re

pairer before McCarty's time expired. Sullivan went in 

between or under some cars standing on a track at Falls 

City to make some repairs at the direction of McCarty, 
and while there at work a train backed up against the 

cars under which Sullivan was at work and injured him.  

He sued the company for damages, alleging that his in-
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jury was the result of obeying a direction of McCarty's, 
and that such direction was iiegligently given. This 
court reversed the judgment because of an instruction 
given by the trial court, but said that the evidence quoted 
above constituted McCarty a vice-principal as to Sullivan.  

It is to be observed that in each of these cases the em
ploye was held to be a vice-principal because of the fact 
that he had the control, supervision, and direction of the 
man injured; and the latter was subject to and bound 
to obey the orders of the party held to be a vice-principal.  
These cases control the question under consideration.  
Doyle was under the control and direction and subject 
to the orders of Forrest; it was his duty to obey what
ever order or direction Forrest might give; Forrest and 
Doyle were, therefore, not fellow-servants.  

Palmer v. Michigan C. R. Co., 53 N. W. Rep. [Mich.], 397, 
is strikingly like the case at bar. In that case Palmer 
was a section hand on the Michigan Central railroad; 
had been employed by one Cavanaugh, who was a section 
foreman on said road. Cavanaugh and his men, includ
ing Palmer, were put to work loading steel rails on a 
moving train of flat cars owned by the railroad company.  
This train of cars, its crew, and Cavanaugh and his men, 
while engaged in loading these rails, were all under the 
direction of the assistant roadmaster. Palmer was in
jured, as he alleged, through the negligence of the assist
ant roadmaster, and the railway company contended that 
Palmer and the roadmaster were fellow-servants; but 
the court held that the assistant roadmaster was a vice
principal as to Palmer. The court said: "It is too clear 
to admit of argument that the assistant roadmaster had 
the exclusive, unconditional control of all the men en

gaged upon this work at the time of the accident. He 
had charge of and directed the method of its perform
ance, and while it does not appear that he personally 
had anything to do with employing plaintiff in the first 
instance, yet his authority was so great that at least 
while engaged in this particular work he even had control
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and direction over the section foreman." To the same 
effect see Bloyd v. St. Louis & S. F. R. Co., 58 Ark., 66.  

In Chicago, M. & St. P. R. Co. c. Ross, 112 U. S., 377, the 

supreme court of the United States held that a conductor 

of a railroad train, who has the right to command the 

movements of the train and to control the persons em

ployed upon it, represents the company while performing 

those duties and does not bear the relation of fellow

servant to the engineer and other employes of the corpo

ration on the train. The court said: The conductor of 

a railway train, who commands its movements, directs 

when it shall start, at what stations it shall stop, at what 

speed it shall run, and has the general management of it 

and control over the persons employed upon it, repre

sents the company, and, therefore, that for injuries result

ing from his negligent acts the company is responsible.  

If such a conductor does not represent the company, then 

the train is operated without any representative of its 

owner.  
It is insisted in argument here that because Forrest 

was not invested with authority to hire and to discharge 

Doyle, that, therefore, he cannot be considered a vice

principal as to Doyle. It is to be observed that in none 

of the cases cited was an employe held a vice-principal 

as to his co-employes because of the fact that he had au

thority to hire or discharge such employes. All the 

cases cited make the employe a vice-principal because of 

his power of direction and control over his co-employes.  
If an employe be vested with authority to hire and dis

charge, that is evidence which tends pretty strongly to 

show that as to such employe he is a vice-principal, but 

we do not think it would be conclusive evidence that such 

relation existed; nor does it follow that one employe is 

not a vice-principal as to his co-employes because he is 

not vested with authority to hire and discharge them.  

The most satisfactory evidence that one is, as to his co

employes, a vice-principal, is that his co-employes are 

40
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under his supervision, his control, subject to his orders 
and direction.  

But it is insisted that the supreme court of the United 
States has overruled Chicago, M. d St. P. R. Co. v. Ross, 
stpra, and that, therefore, that case should no longer be 
followed. We have not been able to find any case in 
which the supreme court of the United States has ex
pressly said that it overruled, or intended to overrule, 
the Ross case. In Baltimore d 0. R. Go. v. Bangh, 149 
U. S., 368, an engineer and fireman were running on a 
locomotive not attached to any train and not in charge 
of any other employe of the road. A rule of the company 
provided that when an engine was running without a 
conductor that the engineer should be regarded as con
ductor and acted accordingly. The fireman was injured 
through the negligence of the engineer and sued the com
pany for damages; but the court held, distinguishing 
the Ross case, that the engineer and fireman were fellow
servants; that the engineer was not as to his fireman a 
vice-principal. It seems to us that the decisions in the 
Ross case and the Baugh case cannot be reconciled.  

In Northern P. R. Co. v. Peterson, 51 Fed. Rep., 182, 16 
Sup. Ct. Rep., 843, Peterson was a section hand in the 
employ of the railroad company and was at a station 
called Old Superior, on the railroad. Work became 
scarce and he applied to the roadmaster for employment.  
The latter gave him a pass to a station on the road named 
Poplar in order that he might go there and obtain work 
on the road. At that station was a number of men un
der a foreman named Holverson. These men were called 
an "extra gang," and their duty was to go over some two 
or three sections of the road and assist the regular sec
tion gang in keeping the track in repair. Holverson 
employed Peterson in his "extra gang." All the men 
under Holverson were hired by him, were subject to his 
orders, and he had authority to discharge them. While 
Peterson was at work on the track with other section 
men, all under the control and direction of Holverson,
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he was injured, as he alleged, through Holverson's negli
gence. He sued the railroad company for damages; it 
defended on the ground that Holverson and Peterson 
were fellow-servants. But the court of appeals held that 
Holverson as to Peterson was a vice-principal. The su
preme court of the United States reversed this judgment 
and held that Holverson and Peterson were fellow-serv

ants. Mr. Chief Justice Fuller and Justices Field and 
Harlan dissented, and it is to be regretted that they did 
not file dissenting opinions. The court based its decision 

upon the ground that Holverson was not a "chief" of a 

separate and distinct department or branch of the busi

ness of the railroad company. This decision in effect 

not only overrules the Ross case but practically destroys 

the doctrine of vice-principal in railroad cases. The log

ical effect of this decision is that all section men, track 

repairers, section bosses, bridge repairers and their 

bosses, construction trains, work trains, and their con

ductors and foremen, are fellow-servants; and the road

master, and he only, as to them is a vice-principal, be

cause he is the "chief in charge of that branch or 

department of the railroad company's business," namely, 

the care and repair of the track. We do not assume to 

criticise this opinion but we are at liberty to point out 

the result which must flow from it if it shall stand.  

The opinion attempts a classification for the operation 

of a railroad that no general manager would counte

nance for a moment. The managers of railroad corpo

rations have not made the trackmen and the section 

men, the foremen of gravel and construction trains and 

the crews thereof, fellow-servants. They have divided 

their roads into sections, and on each section they have 

placed a number of men to repair and care for the track, 

and over these men they have placed a superintendent, 

a boss, or foreman, with authority to hire and to dis

charge these men, with supervision and control over 

them. This boss is not required to labor and is paid a 

higher wage than a common laborer; and to the road-
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master, and to him alone, is this boss responsible. They 
have placed upon their roads certain construction and 
gravel trains. On these trains there is a conductor, an 
engineer, a fireman, a brakeman, and with these trains 
go a number of laborers, each gang under immediate 
charge of one or more bosses, and all these men, includ
ing the train crew, the bosses, and the common laborers, 
are placed in charge of a foreman who superintends, 
manages, controls, and directs when, how, and where the 
work shall be done, and this foreman is not made by the 
rules of the railroad company a fellow-servant with the 
men under his direction, but he is responsible for his con
duct to the roadmaster.  

We repeat that we have not examined these opinions 
of the supreme court of the United States for the pur
pose of criticism. For our part we are satisfied to follow 
the Ross case. The decisions of our own court in the 
16, 19, 22, and 27 Neb. are all based upon the principles 
which control the Ross case, and whether it be consid
ered as distinguished or overruled by the tribunal which 
rendered it, we still think it is law; and we are not pre
pared to adopt the doctrine that an employe, to become a 
vice-principal as to his co-employe, must be the "chief of 
a separate and distinct department or branch of the 
business of his employer." The court did not err in 
refusing to instruct the jury that Forrest and Doyle were 
fellow-servants.  

3. Another argument is that the finding of the jury 
that Doyle's injury was not the result of his own contrib
utory negligence is not sustained by sufficient evidence.  
The evidence shows that this gravel train consisted of 
an engine and tender next to which was a tool car.  
These were equipped with an air brake. Following the 
tool car were twelve flat cars and an ordinary caboose, 
connected together by means of links and pins, the space, 
or slack, between any two cars being about two feet.  
The train was standing upon the track. Forrest, the fore
man in charge, was standing on the ground north of the
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train and north of a ditch on the north side of the track.  

The men had finished shoveling the dirt from the car 

next to the caboose, to the ground. Forrest then said to 

Doyle: "Come down and shovel this earth between the 

rails." Doyle prepared to obey the order by stepping 

from the flat car to the platform of the caboose; at that 

moment Doyle heard Forrest call to the engineer to pull 

up a car length. The bell rung, the whistle sounded, 

the train moved, Doyle standing on the platform either 

intending to alight from the car while in motion or to 

alight after it stopped. The train moved at a rate of 

speed not to exceed a mile and a half an hour. Without 

warning to Doyle, Forrest gave a signal to the engineer 

for an instantaneous stop of the engine. Tle order was 

obeyed. The engine stopped instantaneously. The ca

boose on which Doyle was standing struck against the 

car in front of it and Doyle was thrown against the 

brake and injured. The jury, by its verdict, has said 

that Doyle was not guilty of contributory negligence in 

standing upon the platform of the caboose as he did 

while the train was moving, and we think the evidence 

sustains that finding. It my have been evidence of 

negligence for Doyle to stand there. When the engine 

stopped Doyle may have heard the clashing together of 

the cars in time to have braced himself to prevent a fall.  

He may have taken such precaution to brace himself as 

he thought necessary to his protection. Under the cir

cumstances we do not think his not going into the ca

boose and taking a seat was conclusive evidence of negli

gence on his part. But whether Doyle's conduct, under 

the circumstances, was negligence upon his part was for 

the jury, and we cannot say that they reached a wrong 

conclusion in finding that he was in the exercise of ordi

nary care. In Jeff rey c. Keokuk & D. R. Co., 9 N. W. Rep.  

[Ia.], 884, Jeffrey was employed as a shoveler upon a 

construction train. This train was equipped very much 

like the one in the case at bar. It had an engine, a num

ber of flat cars, and a caboose. In the caboose the men
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kept their dinner pails and coats. It was the custom of 
the men, when the work was finished and the train 
started in to the station, while the train was in motion, 
to put their tools into a tool box on a car on the train 
and to get their coats and dinner pails and be ready to
leave the train immediately on its reaching the station.  
The construction train started to the station. The con
ductor was on the platform of the caboose and Jeffrey 
on the rear of the flat car in front thereof. As the train 
neared the station Jeffrey, having deposited his tools in 
the tool box, started back to the caboose to get his coat, 
and as he reached the rear end of the car next the ca
boose, and while standing there, he saw the conductor 
pull the pin.which coupled the caboose to the train and 
give the engineer a signal. The train started forward 
with an accelerated speed. Jeffrey was thrown from 
the end of the car where he was standing, to the track, 
and run over by the caboose. The jury found that Jef
frey was in the exercise of ordinary care when he was 
injured and the supreme court of Iowa, reviewing the 
evidence, held that Jeffrey had the right to assume that 
the speed of the train wo.uld continue the same after
wards as before the caboose was uncoupled, and that he 
was not bound to suppose because he had seen the signal 
given to the engineer and seen the caboose uncoupled, 
that the car on which he was standing would be pulled 
forward with an "unusual jerk." In that case five see
onds only intervened between the time when Jeffrey saw 
the signal and the occurrence of the jerk which threw 
him from the car on which he was standing.  

4. But is there any evidence here to show that Doyle's 
injury resulted from the negligence of this railway com
pany, or any one connected with it? Doyle knew that 
the train was in motion. He knew that it was being 
moved up about a car's length so that he and others 
might get off and shovel the earth between the rails, and 
he was charged with notice that when the car on which 
he stood had moved up about a car's length that it would
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stop. The evidence that Forrest called out to the en

gineer to pull up a car's length does not justify a con

clusion of negligence. The fact that the train moved at 

a mile and a half an hour does not justify a conclusion of 

negligence. The fact that the train stopped instantane

ouslv does not justify a conclusion of negligence. Had 

Doyle and his co-laborers been at work shoveling earth 

from this train and Forrest had given a signal to start 

it without any warning thereof that would have been 

evidence of negligence. Had the train been in motion 

and these men shoveling the earth from the train and 

Forrest had given a signal to stop the train without any 

warning, that would have been evidence of negligence; 

but these are not the facts in this case. The work had 

been done. The order had been openly and notoriously 

given and heard by Doyle for the train to pull up about 

a car's length. The whistle had been sounded and the 

bell rung and Doyle knew not only that the train was 

moving but he knew that it was to move about a car's 

length, and when it had gone about that distance he 

knew that it was to stop. The negligence charged to the 

railway company here is not the starting of this train; 

not the speed at which it was moving, but its being 

stopped instantaneously without warning to Doyle. He 

knew when he first reached the platform of the car, and 

while he was standing there he knew that the train was 

being pulled up to a particular place and was likely to 

stop the moment it reached it. It is not for us to say 

whether Doyle was guilty of contributory negligence in 

standing on the platform as he did while the train was 

in motion. It is not for us to say that he was guilty of 

negligence in not watching and bracing himself and pre

paring for the stopping of the train. All that was for 

the jury and they have said that he was not guilty of 

contributory negligence under the circumstances, and we 

have no disposition to interfere with that. But the fact 

remains that if he was injured such injury was not the 

result of any negligent act or omission of this railway
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company or any of its servants. Doyle's theory is that 
the train was moving very rapidly and that it was 
stopped instantaneously without notice to him, which 
threw him against the brake and hurt him. With all 
due respect to the jury, one of two things is not true.  
Either that train was not moving rapidly or it was not 
stopped instantaneously. A heavy locomotive engine, if 
moving rapidly, cannot be stopped instantaneously by 
an air break or any other appliance known. If it was 
not stopped instantaneously then there was no violent 
jamming of the caboose against the car in front of it, and 
to sanction the verdict of the jury finding both ways on 
that proposition is to judicially determine that the laws 
of nature which control the universe have no application 
in Nebraska. The judgment of the district court is re
versed.  

REVERSED AND REMANDED.  

CHARLEs 0. LOBECK v. ELBERT T. Dui.  

FILED FEBRUARY 3, 1897. No. 7020.  

1. Guaranty: SALE OF STOCK IN CORPORATION: TERMS: CONSTRUCTION.  
L. sold stock in a corporation to D., guarantying that it could be 
sold for $3,000 within one year, D. agreeing not to sell within a 
year without L.'s consent for less than $3,000, and that in case of 
sale without such consent D. should lose the difference between 
$3,000 and the amount of the sale, D. agreeing to use due diligence 
in procuring a larger price. The stock was not sold within a year 
and was thereafter sold for much less than $3,000. Held, (1) There 
having been evidence tending to show exchanges of property for 
other stock in the same corporation during the year, it was proper 
to instruct the jury that the agreement contemplated a sale for 
money, and that D. was not required to make any efforts to ex
change it for other property; (2) whether or not D. had been neg
ligent in failing to make a sale within the year was a question of 
fact, and it was, therefore, not erroneous to refuse to instruct the 
jury that a failure to make certain specified efforts constituted 
negligence; (3) that D. was not required by the terms of the con
tract to submit to L. for acceptance or rejection all offers received 
by D. during the year.
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2. Action on Guaranty: RECOVERY BY PLAINTIFF. Evidence held to 

sustain the verdict, and instructions not to be conflicting or preju
dicial to defendant.  

ERRoR from the district court of Douglas county.  
Tried below before HOPEWELL, J. Affirmed.  

James W. Carr, for plaintiff in error.  

E. Wakelcy and A. C. Wakeley, contra.  

IRVINE, C.  

On the 5th of May, 1891, Lobeck, in exchange for a 

stock of hardware, transferred to Duke, as part of the 
consideration, stock in a corporation known as the 
Omaha Hardware Company, of the par value of $5,000.  
At the same time Lobeck executed to Duke the follow
ing instrument: 

"For value received, I hereby guarantee that the shares 

of stock this day assigned to Elbert T. Duke, known and 
designated as numbers 78, 79, 80, 81, and 82 (ten shares 

each), inclusive, of the Omaha Hardware Company, can 
be sold at and for the sum of $3,000 within one year from 

the date hereof. The said E. T. Duke binding himself 

not to sell the same within said year without my consent, 
in writing, for less than $3,000, and in the event of such 

sale without such written consent he shall lose the dif

ference between the amount of such sale and the said 

$3,000, and in the event of a failure to sell the same for 

at least $3,000 by the end of said year, I hereby agree to 

make good any difference arising from the sale thereof, 
the said Duke hereby agreeing to use due diligence in 

procuring a larger price for the same.  
"Omaha, May 5, 1891. C. 0. LOBECK.  
"Witness: 

"JAS. W. CARR." 

Duke not having sold the stock within a year, pro

ceeded, after the expiration of that time, to offer it at 

public auction, and thereby sold it for $750. He then
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brought this action against Lobeck on the written guar
anty for the difference between $3,000 and the amount 
realized on the sale of the stock. It is claimed that the 
sale was not bona fide, but under the instruction as to the 
measure of damages and the finding of the jury this issue 
becomes immaterial. Duke had judgment and Lobeck 
prosecutes error.  

At the request of the plaintiff the court instructed the 
jury that "the agreement between the parties had refer
ence to a sale of the stock for money, and Mr. Duke was 
not required to use due diligence or make any efforts 
to exchange the stock for property, and he would have 
no right to make any trade of that character without 
making some new arrangement with Lobeck." It is 
claimed that this instruction is erroneous, as conflicting 
with other instructions given, whereby the case was sub

* mitted to the jury on the theory that the plaintiff, in 
order to recover, was bound to prove that he had used due 
diligence within the year to effect a sale. For the pur
pose of ascertaining the value of the stock and the prac
ticability of making a sale during the year, considerable 
testimony had been introduced as to actual transactions 
between other parties, and there was evidence tending 
to show that some stock had been transferred within the 
year at an agreed valuation sufficient to meet the terms 
of this guaranty, but that such transactions were in the 
way of exchanges for real estate and other property, and 
were not cash sales. It is a well known fact that in ex
changing one species of property for another the parties 
to the exchange are not unlikely to place a valuation 
upon their respective holdings beyond their cash value, 
and beyond what the parties themselves consider to be 
their value. We think, therefore, this instruction, in 
view of the evidence, was a proper caution to the jury, 
and in nowise conflicted with the other instructions re
quiring due diligence to procure an actual sale.  

The court also, at plaintiff's request, instructed that 
4'due diligence in trying to dispose of the stock did not
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require Duke to make efforts for that purpose beyond 
such as in the judgment of reasonable men of experience 

in such matters would have been adopted to that end." 

It is claimed that this instruction contradicts and ren

ders nugatory an instruction given at the request of the 

defendant, to the effect that due diligence means that the 

plaintiff must be active in his endeavors to dispose of the 

stock, and must use all means at his command and which 

a reasonably prudent business man would use. We are 

unable to perceive the conflict. The two instructions to

gether amount to this: that the plaintiff must be active 

in his endeavors and must use all means which a reason

ably prudent business man would use, but is not required 

to make any effort which would not be made by a reasona

ble man of experience in such matters. If the court in the 

instruction complained of had said "reasonably prudent 

business man," instead of "rcasonable man of experience 

in such matters," the instructions would be alike in their 

effect, one being positive and the other negative. The only 

qualification peculiar to the instruction complained of 

is its requiring such efforts to be made as would be made 

by a person experienced in such matters. This rather 

added strictness to the rule laid down, and thereby oper

ated more favorably to the defendant than the instruction 

requested by him standing alone.  

The court refused an instruction requested by the de

fendant to the effect that if the plaintiff failed to list his 

stock in the hands of those agencies which made it a 

business to deal for others in such matters, or to properly 

advertise the same in the usual mediums therefor, such 

failure would be negligence on his part. This instruction 

was properly refused. The court had correctly defined 

the rule of diligence and what that rule required, and 

whether or not the plaintiff had satisfied it were questions 

of fact under the circumstances of this particular case.  

They were not questions of law. Therefore the court 

properly refused to enter upon the domain of the jury.  

The court also refused to instruct that it was the plaint-
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iff's duty to submit any offers he might receive to 'the 
defendant for his approval. It is somewhat doubtful 
whether the evidence would permit a finding that any 
bona fide offer was made to the plaintiff during the year.  
But, however that may be, we do not think the contract 
placed any such burden on the plaintiff. It provided 
that if he sold at less than $3,000 during the year without 
defendant's consent he must bear the loss; but it did not 
require him to make any sale for less, nor did it give to 
the defendant any option to require any particular sale 
to be made. The stock was the plaintiff's, for sale ac
cording to his own judgment, with the sole restriction 
that the guaranty could not be enforced in case a sale 
was made without Lobeck's consent at less than $3,000 
during the year.  

Finally, it is claimed that the evidence does not sustain 
the verdict. It would be useless to review the evidence.  
We are satisfied that it was sufficient.  

AFFIRMED.  

JOHN STEEN, APPELLEE, v. THOMAS STRETCH ET AL., 
APPELLANTS.  

FILED FEBRUARY 3, 1897. No. 7043.  

1. Usury. A was indebted to B in a certain sum and to C in a further 
sum. The contract with C was usurious. A obtained a larger 
loan from B and from its proceeds discharged both debts. C acted 
as the agent of B in examining the title and drawing the instru
ments, and in paying the money; but C's debt was entirely sepa
rate from B's, and B was not aware that the additional money bor
rowed from him was to be used in satisfying C's usurious loan.  
Held, That the last transaction was not tainted by the usury in
herent in the debt to C.  

2. -- : BANK DiSCOUNT. Under our statute any rate of interest 
agreed upon not exceeding ten per cent per annum is valid, and 
interest, if the parties so agree, may be taken yearly or for any 
shorter period, or in advance. Held, That under this statute it is 
not usurious to compute the interest according to the process 
known as "bank discount; " that is, to deduct interest at the rate
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of ten per cent, if that rate be agreed upon, calculated on the face 

of the note or other evidence of indebtedness, and to pay the bor

rower the difference.  

3. Mortgages: CONSIDERATION. A mortgage given to secure the guar

antor of the mortgagor's note is not void for want of consideration, 

although given after the debt accrued without new consideration, 

and given before the surety paid the debt.  

4. CONSTRUCTIVE NOTICE. A mortgage was executed to 

A for the purpose of indemnifying him against loss on a note of 

the mortgagor, the payment of which he had guarantied. The 

mortgage on its face was conditioned absolutely to pay the note 

referred to, and did not disclose the relation of the parties as prin

cipal and surety. Held, That a subsequent incumbrancer was 

charged with notice by the record of A's mortgage, and was not 

entitled to priority because it did not truly state its conditions.  

APPEAL from the district court of Saunders county.  

Heard below before WHEELER, J. Reversed in part.  

Ill. B. Reese, for appellant Sanford.  

Simpson & Soraborger, for appellants May and Stretch.  

E. F. Gray and D. B. Carey, for appellee Steen.  

0. C. Tarpenning and Guttery & Silver, for other ap

pellees.  

IRVINE, C.  

Steen instituted this action for the purpose of foreclos

ing a mortgage executed by Thomas Stretch and wife 

on land in Saunders county. A number of persons were 

made defendants and a decree was rendered establishing 

the several amounts and relative priority of the various 

liens and awarding foreclosure. There is no controversy 

as to some of these liens and it is unnecessary, therefore, 

to state their nature or the facts relating thereto. Of 

the contested liens priority was awarded that of Whit

field Sanford. He claimed under a mortgage to secure 

a note of $3,800 executed by Stretch. Stretch urged in 

defense that the transaction was usurious. The court 

so found and awarded Sanford merely the amount by
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him advanced, without interest. From this part of the 
decree Sanford appeals. The next lien was awarded the 
plaintiff Steen, on the mortgage first referred to. The 
following was awarded James C. May on a later mort
gage. Stretch defended against Steen's mortgage on the 
ground that it was without consideration. Stretch ap
peals from that part of the decree awarding Steen a lien.  
May also appeals from this part of the decree, claiming 
that the court erred in giving the Steen mortgage priority 
over his. We shall treat these three appeals in their 
order.  

There is no substantial conflict in the evidence. The 
facts surrounding the Sanford claim are, in brief, as fol
lows: Sanford held two notes of Stretch, one for $1,500, 
the other for $1,100. Both notes bore interest at the rate 
of ten per cent per annum. The interest on the $1,100 
note was made payable in advance and was represented 
by coupons. Stretch was also indebted to C. W. Sanford, 
the son of Whitfield Sanford, on two notes, one for $313 
the other for $418. Both of these notes were usurious.  
C. W. Sanford in many matters acted as agent for Whit
field Sanford, his father, but the evidence is uncontra
dicted that with regard to Stretch their transactions 
were entirely separate, although a portion of Stretch's 
business with Whitfield Sanford was transacted through 
C. W. Sanford's agency. Stretch applied for a further 
loan. Whitfield Sanford inspected the property, and 
finding it in his opinion to afford sufficient security, 
agreed to make a loan of $3,800 thereon, the two notes 
which he already held to be paid from the loan. He di
rected C. W. Sanford to make the necessary examination 
and draw the papers. Accordingly the $3,800 note and 
mortgage were drawn by C. W. Sanford and executed 
by Stretch. The note was made for five years, bearing 
ten per cent interest per annum. One year's interest was 
deducted at the time of making the note, and four coupon 
notes were executed payable in one, two, three, and four 
years respectively, each for $380, and each providing that
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if not paid at maturity it should itself draw interest at 

ten per cent from maturity. At that time there was due 
on the two notes already held by Whitfield Sanford, 
$2,763.40. C. W. Sanford made a charge against Stretch 

of $6 for making and examining an abstract of title and 
drawing the instruments. He surrendered the two Whit

field Sunford notes which were in his possession for col

lection and applied the remainder of the $3,800 by agree

ment with Stretch upon the notes held by C. W. Sanford.  

The account was made up as follows: 

Due Whitfield Sanford on his two notes..... $2,763 40 

One year's interest thereon................. 380 00 

Paid C. W. Sanford for abstract, etc......... 6 00 

Paid C. W. Sanford on $313.00 note.......... . 352 80 
Paid C. W. Sanford on $418.00 note.......... . 297 80 

Total ............................ $3,800 00 

There is evidence tending to show that in the compu

tation of the sum due on the $1,100 note interest was com

puted on delinquent interest, and, as already stated, the 

coupons attached to the $3,800 note on their face pro

vide for the payment of interest after maturity. This 

transaction Stretch claims, and the district court held, 

was usurious. It would seem at first that this claim 

would be best supported by the fact that interest had 

been reserved on delinquent interest already computed 

at the highest rate permitted by law. It seems to be the 

doctrine of this court that interest may not be reserved 

upon delinquent interest where the amount would 

thereby be greater than simple interest at the highest 

legal rate. But while the court will not allow such com

pounding of interest, it does not render the transaction 

usurious. (Hager v. Blake, 16 Neb., 12; Mathews v. Too

good, 23 Neb., 536, 25 Neb., 99; Richardson v. Campbell, 27 

Neb., 644, 34 Neb., 181; Rose v. Munford, 36 Neb., 148.) 

Indeed, we understand counsel for Stretch to concede 

this point. They state in their brief that they do not con

tend, first, that an agreement to take ten per cent annu-
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ally in advance is usurious; or, second, an agreement to 
pay interest on overdue interest; or, third, to pay the 
lender reasonably for abstracting and drawing papers; 
or, fourth, an agreement to pay interest on interest after 
maturity.  

The brief abounds in mathematics and subtle reason
ing; but we gather that Stretch's contention is twofold: 
First, that C. W. Sanford being the agent of Whitfield 
Sanford, the $3,800 note was in effect a renewal of the 
two notes of C. W. Sanford, and that these being usu
rious, the whole transaction was tainted; and, second, 
that while the statute permits taking interest in advance, 
such interest must be computed on the amount actually 
paid over to the borrower and not by making a note 
which by deducting from its face one year's interest on 
the face thereof, yields the borrower, presently, the 
amount desired.  

As to the first argument we do not think it is borne 
out by the record. While C. W. Sanford, in many mat
ters, and to a certain extent in this, acted as the agent 
of his father, Whitfield Sanford, it still appears, by the 
undisputed evidence, that the two notes to C. WI. Sanford, 
which are conceded to have been usurious, were his own 
property. They represented a debt from Stretch to him 
and not to his father. They were paid and discharged 
out of the proceeds of the loan, the elder Sanford not 
even knowing how the surplus after discharging his own 
notes was used. It is inferable from the testimony that 
no money was actually paid to Stretch; that C. W. San
ford kept a separate bank account embracing his trans
actions with his father, and drew checks thereon; that 
he kept a running account of transactions between his 
father and himself, and that the payment to him was by 
way of an exchange of credits on this account. The fact 
remains, however, that Stretch obtained the benefit of 
this money; that Whitfield Sanford became in no man
ner a party to the usurious loans, and that the transac
tion was not essentially different from what it would
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have been bad Whitfield Sanford or a stranger lent 

Stretch money, paying it over to him and taking his note, 
and Stretch had, with that money, paid outstanding 
notes usurious in their character. Such a transaction 
would not taint the new loan with usury.  

The second argument resolves itself to this: Where 

interest is reserved at ten per cent, is it lawful to com

pute that interest on the amount to be paid at maturity, 
deduct the interest so computed from that amount, and 
pay the borrower the difference? In other words, does 
our statute forbid what is known as ''bank discount?" 
The statute is as follows: "Any rate of interest which 
may be agreed upon, not exceeding ten dollars per year 

upon one hundred dollars, shall be valid upon any loan 
or forbearance of money, goods, or things in action; 

which rate of interest so agreed upon, may be taken 
yearly or for any shorter period, or in advance, if so ex
pressly agreed. (Compiled Statutes, ch. 44, sec. 1.) This 
statute was adopted in 1879. By the established custom 
of bankers existing when the statute was adopted, and 
emphatically impressed on the mind of every schoolboy 
in his arithmetic under the title of "bank discount," a.  

loan of $100 for one year meant the making of a note pay

able in one year without interest, the deducting of one 
year's interest at the rate agreed from $100, and the pay
ment of the difference to the borrower. The statute was 

passed undoubtedly with a view to that custom, and we 

think that the provision permitting the taking of interest 

in advance had reference thereto. The statute, therefore, 

did not invalidate such a transaction as we have before 

us. We can find no evidence, therefore, tending to sup
port the plea of usury in the Sanford mortgage, and the 

decree must in that respect be reversed.  
We next direct our attention to the appeal of Stretch 

against the decree on behalf of Steen. The pleadings 

allege, and the evidence shows, that Stretch had exe

cuted a note to Steen for $1,005, due in January, 1889.  

Soon after the execution of this note Steen sold it to 
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Lyle & Collins, guarantying payment. It was not paid 
at maturity, and thereafter Stretch and wife executed a 
mortgage to Steen to secure the note, on Steen's agree
ment, as averred in his cross-petition, to forbear proceed
ings for six months, and, as disclosed by the evidence, to 
forbear "until next fall." Thereafter judgment was re
covered on the note against both Stretch and Steen.  
Steen paid the judgment and thereafter brought this 
action. Stretch contends that the mortgage so executed 
was without consideration, chiefly on the ground that 
Steen had no power to prevent proceedings against the 
maker, and that his agreement to extend the time of pay
ment "until fall" was too indefinite for enforcement. We 
need not inquire very closely into these questions. While 
Steen was not at the time the mortgage was executed 
the holder of the note, he was obligated for its payment.  
As between him and the maker, he occupied the position 
of a surety. We have never heard that a mortgage exe
cuted for the indemnification of a surety was without 
consideration; nor do we think that a new consideration 
is necessary to support a conveyance made to secure the 
payment of an existing debt. Questions may arise, and 
have arisen, as to the effect of such conveyances, between 
the grantee and other creditors or holders of intervening 
equities; but these are questions which do not go to the 
validity of the transaction as between the parties. Every 
assignment for the benefit of creditors is a conveyance 
of this character. A large proportion of the mortgages 
in fact executed have been executed solely to secure pre
existing debts. We are cited in support of this appeal to 
the case of Kansas Mfg. Co. v. Gandy, 11 Neb., 44S. In 
that case it was held that a mortgage executed by a nar
ried woman on her separate estate to secure the pre
existing debt of her husband, was without consideration.  
While the language of the opinion is somewhat general, 
it is quite clear that the fact that the mortgage was by 
a stranger to the debt was the controlling consideration, 
and this seems to have been the interpretation placed on
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the case in Barnes v. Van Keuren, 31 Neb., 165. On the 
other hand, our reports are so full of cases supporting 
mortgages whose sole purpose was the securing of a pre
existing debt, that it would be tedious and supereroga
tory to cite them.  

The appellant May contends that even if the Steen 
mortgage be good as between the parties, it should be 
subordinated to his mortgage, which is later in time. In 
addition to the arguments against the Steen mortgage 
advanced by Stretch, May argues that the consideration 
of this mortgage was not truly expressed, and that for 
that reason its record did not charge him with notice of 
its nature. The condition of the Steen mortgage, as ex
pressed, is the payment of the note for $1,005. The mort
gage does not recite that the note had been transferred 
and that Steen's obligation was then that of a guarantor 
only. But the distinction is not substantial. The true 
condition was the indemnification of Steen. The lia
bility could not be greater than that expressed in the 
mortgage. It turned out to be the same. It might have 
been less; but this would have operated in May's favor.  
There was no misrecital in the mortgage which made it 
appear as a less formidable incumbrance than it really 
was, and May could not have been misled to his disad
vantage. Indeed, he does not claim that he was so mis
led in fact. No estoppel in pais was either pleaded or 
proved. There was no estoppel by deed in favor of May, 
and to hold the record of an instrument not in all respect 
accurately describing the real contract of the parties to 
be invalid and not to charge subsequent purchasers with 
notice, would be as disastrous in its consequences as it 
is unfounded in reason. It would displace all deeds 
where the exact consideration is not recited. It would 
displace every absolute deed by way of mortgage.  

The decree is reversed as to Sanford and the cause 
remanded with instructions to take an account of the 
amount due him on the basis of a legal contract, not al-
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lowing, however, interest on delinquent interest install
Rments. In other respects the decree is affirmed.  

JUDGMENT ACCORDINGLY.  

OMAHA FIRE INSURANCE COMPANY V. PETER F.  
THOMPSON ET AL.  

FILED FEBRUARY 3, 1897. No. 8137.  

1. Equity: TRIAL OF ISSUE OF FACT: JURY. The power of a court of 
equity to obtain the verdict of a jury on any issue or issues is pre
served by the Code, and in actions equitable in their nature the 
trial court may, in its discretion, impanel a jury and submit to its 
determination such issues of fact as it deems expedient.  

2. -- : - -: VERDICT: JUDGMENT. When such a course is taken 
the verdict is at most a determination of the issues of fact sub
mitted. The judgment need not strictly conform thereto, but the 
court may, on determining the other issues, enter such judgment 
as the whole case demands.  

S. Insurance: MECHAN IC'S LIEN. The filing of a claim for a mechanic's 
-lien does not in itself establish such lien, even prima facie. It is 
merely the performance of a condition essential to consummate the 
lien.  

4. - : - : EVIDENCE. Therefore, in an action on a policy of In
surance, one of the defenses being that the insured had permitted 
the property to become incumbered, contrary to a provision in the 
policy, it was not error to exclude from evidence the record of a 
claim for a mechanic's lien, no facts being offered to establish the 
substantive facts creating such lien.  

. - -: CHATTEL MORTGAGES. A policy of insurance contained the 
following: "It is agreed that if any false statements are made in 
said application this policy shall be void; * * * or if the prop
erty be sold or transferred or incumbered, or upon the commence
ment of foreclosure proceedings; or in case any change shall take 
place in the title, possession, or interest of the assured in the above 
mentioned property; or if the assured shall not be the sole and 
unconditional owner in fee of said property; * 6 * then in 
each and every one of the above cases this policy shall be null and 
void." It did not appear that any application had been made or 
required, or that any representations had been made with regard 
to the title. Held, That the existence of a chattel mortgage on a
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part of the property at the time the policy was written did not, 
under the clause quoted, avoid the policy.  

G. Chattel Mortgages. A chattel mortgage in this state creates merely 

a lien, and does not pass title to the mortgagee. Musser v. King, 
40 Neb., 892, followed.  

7. Insurance: BILL OF SALE: CHANGE OF POSSESSION. The voluntary 

execution by the insured of a bill of sale of a portion of the prop

erty, without consideration, without delivery to the vendee, with

out the vendee's knowledge, without any prior contract, and with

out change in possession, does not create such a change in interest 

as to avoid the policy.  

8. - : ACCORD AND SATISFACTION. To an action on a policy of in

surance the defendant pleaded that after the loss it had made a 

cettlement with the insured, whereby it agreed to pay a certain 

sum in sixty days, and that, relying on such settlement, it had ac

cepted orders of the insured in favor of third persons for a portion 

u1 the amount, and had admitted indebtedness in garnishment pro

ceedings which resulted in a judgment against it for another por

tion, the aggregate amount assumed being less than the amount of 

the settlement. It was not alleged that these obligations had been 

paid. Held, That this neither operated as an accord and satisfac

tion, nor did it estop the plaintiff from rescinding the agreement 

on the ground of fraud.  

9. - : - : BURDEN OF PROOF. To such answer the plaintiff re

plied denying the settlement pleaded, and then affirmatively alleg

ing that he had agreed to accept the sum of money named on con

dition that it be paid in four days. Held, That under these 

pleadings the burden was on the defendant to establish the settle

ment as it alleged it to be.  

10. Damages: PREJUDICE OF JURY. The mere fact that a verdict for 

$2,865.30 was $105 in excess of the amount recoverable is not suf

ficient to show that the jury was influenced by passion or preju

dice.  

11. Insurance: ATTORNEY'S FEE. Under Compiled Statutes, chapter 43, 

section 45, the court may, in an action on a policy covering both 
real and personal property, allow a reasonable attorney's fee, 

based on the amount recovered on account of the real property.  

Eunon from the district court of Holt county. Tried 

below before KINKAID, J. Affirmed.  

IW. D. Oldham and J. 1. Easterling, for plaintiff in error.  

H. E. Murphy, M. F. Barrington, and R. R. Dickson, 

contra.
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IRVINE, C.  

This action was begun by Thompson against the 
Omaha Fire Insurance Company to recover on a policy 
of insurance covering certain buildings and also personal 
property, it being alleged that all of said property had 
been totally destroyed by fire. The insurance company 
answered admitting the issuing of the policy and alleging 
affirmative matters which may be grouped as stating, or 
attempting to state, three defenses: First, that, contrary 
to the provisions of the policy and while it was in force, 
the plaintiff permitted a mechanic's lien to accrue against 
the real estate, and that thereafter the plaintiff had 
executed and delivered to his wife a- bill of sale of all 
the personal property. In short, these are allegations of 
a transfer and incumbrance of the property while the 
policy was in force. Second, that prior to the issuance of 
the policy the plaintiff had executed a chattel mortgage 
on a portion thereof. Third, that after the fire the loss 
had been settled and adjusted between the parties for 
$1,717, which the defendant agreed to pay within sixty 
days, and that, relying on such adjustment, the defendant 
had accepted two orders drawn by the plaintiff against 
the company for portions of the money, one for $825, the 
other for $292, and that still later, relying on the adjust
ment, the defendant having been summoned in garnish
ment, had admitted an indebtedness of $600 to the plaint
iff and was adjudged to pay into court the sum of $129.80.  
This defense, if it be one, is, in short, either a plea of an 
adjustment or a plea of accord and partial satisfaction, 
by becoming obligated to third persons in reliance on the 
accord. The reply, after a general denial, and a special 
denial of the settlement pleaded, proceeded to aver that 
plaintiff had made an agreement with the defendant to 
settle the loss for $1,717, but upon condition that said 
sum of money should be paid immediately upon the re
turn of the adjuster to Omaha, and within four days 
from the date of the agreement, and that the defendant
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had failed to pay any portion thereof within the time 
fixed. Further, that plaintiff had been induced to enter 

into such agreement by certain representations, which 

were false. E. H. Hubbard intervened, and by way of 

cross-petition alleged an indebtedness from the plaintiff 

to himself of $825, the making of an order by the plaintiff 

upon the defendant for said sum, and its acceptance by 
the defendant. He prayed for judgment against the de

fendant for that sum. 0. 0. Snyder & Co. also inter

vened, alleging an indebtedness of $292 and an order and 

acceptance similar to that of Hubbard. The Sharpless 

Company intervened and pleaded a judgment against 

plaintiff, and a garnishment of the defendant and judg
ment in the garnishment proceedings for $129.80. The 

insurance company then filed an application whereby it 

asked that, because of the multiplicity of interests in dis

pute, the cause be determined by the court in the exercise 

of its equity jurisdiction. Instead, however, of proceed

ing in accordance with this application, a jury was im

paneled and the court submitted to the determination of 

the jury the issues made between the plaintiff and the 

insurance company, reserving for its own determination 

the issues presented by the pleadings of the intervenors.  

The jury trial resulted in a verdict for the plaintiff for 

$2,865.30. The plaintiff remitted $105 from the verdict.  

The cause then coming on for hearing upon the untried 

issues, the court found in favor of the three intervenors, 

and accordingly entered judgment in favor of Hubbard 

for $825, in favor of Snyder & Co. for $292, in favor of 

the Sharpless Company for $129, and in favor of the 

plaintiff for the remainder of the verdict, after deducting 

the amount remitted. The insurance company brings the 

case here by petition in error.  

The first question raised relates to the refusal of the 

court to try the cause without the intervention of a jury.  

This was not error. Assuming that by the several peti

tions of intervention, and by the nature of the answer 

of the insurance company, a case was finally presented
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which, under the old procedure, would properly be 
brought in equity, still the trial of any or all the issues to 
a jury was a matter within the discretion of the trial 
court. While it has become elementary, it seems that it 
is impossible to too often remind the bar that by virtue 
of the Code the distinctions formerly existing between 
proceedings at law and in equity have been abolished.  
The constitutional guaranty of trial by jury (Constitution, 
art. 1, see. 6) is that "The right of trial by jury shall re
main inviolate." That is, the right was not extended by 
the constitution; it was merely preserved. On the other 
hand, it was not curtailed. By section 280 of the Code 
it is provided that "issues of fact arising in actions for 
the recovery of money or of specific real or personal prop
erty shall be tried by a jury, unless a jury trial is waived 
or a reference be ordered as hereinafter provided." See
tion 281 provides: 'All other issues of fact shall be tried 
by the court, subject to its power to order any issue or 
issues to be tried by a jury or referred as provided in this 
Code." These sections were plainly intended to be pre
servative of the right of trial by jury as it had formerly 
existed, and are in effect nothing more than a declaration 
of the former law as to the mode of trial. Under the 
old procedure the chancellor might obtain the verdict 
of a jury by permitting an action at law to be insti
tuted, by a feigned issue, or by directing an issue. (2 
Daniell, Chancery Pleading & Practice, 1070 et scg.) The 
verdict so reached was merely for the information of the 
chancellor. Our Code preserves the same right to obtain 
verdicts on issues in proceedings equitable in their na
ture, but under the reformed procedure the method is 
merely by impaneling a jury in the original action and 
submitting to its determination the issues desired. In 
an equity case the court may, but is not bound to, so give 
a jury trial. (Roggencimp r. Con cerse, 15 Neb., 105.) The 
course taken in this case was perfectly appropriate. As 
the case was begun, it was in its nature one in which 
under the constitution either party had a right to demand
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a jury. It was simply a proceeding ex contractu to recover 

money. It became complicated by petitions of interven

tion by parties claiming assignments or liens upon por

tions of the fund in dispute. The court very properly 

preserved the original right to a jury trial by trying the 

direct issues in that way, and with equal propriety 

avoided complications by reserving the case, so far as it 

was in its nature equitable, for determination by the court 

alone.  
Under three assignments of error the insurance com

pany argues questions relating to the defenses based on 

alleged incumbrances and conveyances of the property.  

The insurance company offered in evidence a claim or 

statement for a mechanic's lien recorded in the county 

clerk's office. On objection by the plaintiff this was ex

cluded. The object was to show that in violation of a 

provision of the policy the property had been incumbered 

after the policy was issued. The record offered did not 

establish such a defense. No offer was made to prove 

any of the substantive facts which under our law give rise 

to a mechanic's lien. The claim of lien alone is not evi

dence of the existence of the lien, even as between the 

parties thereto. The statement does not establish a lien, 

but the claimant must, in addition thereto, prove the 

performance of labor or the furnishing of material for the 

erection, reparation, or removal of a house or other build

ing, and other facts necessary to constitute a lien. The 

introduction of the statement in evidence merely proves 

the performance of a condition essential to consummate 

the lien. It is an instrument prepared and filed by the 

claimant, to which the owner is not a party, and by which 

he is not bound in the absence of the substantive facts 

creating the lien.  
The defendant also offered in evidence a chattel mort

gage executed by Thompson on certain live stock covered 

bytIe policy. This was excluded. It was executed be

fore the policy was written. It was in force at that time, 

but we are unable to find any provision of the policy
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whereby it was avoided for that reason. Without quot
ing provisions manifestly inapplicable, we quote the fol
lowing as being the only portions of the policy upon which 
the defendant can possibly base its contention: "It is 
agreed that if any false statements are made in said ap
plication, this policy shall be void; * * * or if the 
property be sold or transferred or incumbered, or upon 
the commencement of foreclosure proceedings; or in case 
any change shall take place in the title, possession, or in
terest of the assured in the above mentioned property; 
or if the assured shall not be the sole and unconditional 
owner in fee of said property; * * * then in each 
and every one of the above cases this policy shall be null 
and void." It is not averred in the answer that in the 
application the plaintiff misrepresented or concealed the 
fact of the incumbrance. Nor is there any proof to that 
effect. Indeed, it does not appear, except by a recital in 
the policy, that any formal application was made. None 
was introduced in evidence. So that the mortgage did 
not tend to prove any defense under the first clause 
quoted. The following clause manifestly refers to a 
future sale, transfer, incumbrance, or change of interest, 
and not to an incumbrance existing at the time the policy 
was written. This appears generally by the language 
and particularly by that clause whereby the commence
ment of foreclosure proceedings avoids the policy. This 
clearly indicates that existing incumbrances were within 
the contemplation of the parties, and that the policy was 
not to be avoided unless foreclosure proceedings should 
be begun upon them. Finally, notwithstanding the mort
gage, the assured was the sole and unconditional owner 
in fee of the property, as a chattel mortgage does not pass 
title. (Musser v. King, 40 Neb., 892; Bedford v. Van Cott, 
42 Neb., 229; Murray v. Loushman, 47 Neb., 256; Randall 
v. Persons, 42 Neb., 607; Sharp v. Johnson, 44 Neb., 165; 
Camp v. Pollock, 45 Neb., 771; Strahle v. First Nat. Bank, 
47 Neb., 319.) The proof of the mortgage, therefore, did 
not tend to establish any defense and was properly ex
cluded.
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Complaint is made of the sixth instruction. It is too 
long for profitable quotation in the opinion. It was, how
ever, to the effect that the burden of proof was on the 
insurance company to establish its defense relating to the 
transfer of the personal property by the plaintiff to his 
wife, and that in order to establish such defense it was 
essential to prove not only the making of the bill of sale 

pleaded, but, in addition thereto, its delivery to Mrs.  

Thompson, or her knowledge of its existence and acqui

escence therein. It goes without saying that a transfer 
of personal property may be proved without a bill of sale, 
either made or executed. But the defendant, both by its 

pleadings and proof, relied solely on the bill of sale as 

establishing the transfer. It was not claimed that there 

had been any change of possession, actual or constructive.  
There was evidence tending to prove that Thompson had 

voluntarily executed a bill of sale to his wife and had 
caused it to be recorded; but that this was without the 

knowledge of his wife, that it was not in pursuance of 

any contract made with her, that it was without consid
eration, and that she obtained no knowledge thereof until 
the time of the adjustment, or attempted adjustment, of 

the loss. Certainly the court construed the law as favor
ably as possible to the insurance company when it 

adopted the view that the making and delivery of a bill 

of sale, or the making of one and Mrs. Thompson's acqui

escence therein without delivery, were without other cir
cumstances sufficient to prove a transfer or change of 

interest. We think the burden was upon the company to 

establish these facts, if not more. We are aware that 

the delivery of an instrument for record has sometimes 
been held a constructive delivery to the vendee; but we 

know of no provision requiring or authorizing the record
ing of an absolute and unconditional bill of sale of chat

tels, and its delivery for record can no more be taken as 

constituting a delivery to the vendee than its delivery 

to any third person for the purpose of having a copy made.  

An assignment of error upon which considerable stress
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is laid in the argument relates to the modification of in
struction No. 2 given at the request of the plaintiff. The 
language complained of does not appear in that instruc
tion, but does appear in instruction No. 3. It does not, 
however, appear that this language was introduced by 
way of a modification of the instruction; nor does it ap
pear that any exception was taken either to the instruc
tion or to its modification. The assignment, therefore, 
cannot be considered.  

Complaint is made of the seventh instruction. This 
instruction is very long and relates to the issues tendered 
by what we have styled the third defense. Its effect is 
that the burden of proof was upon the insurance company 
to establish the settlement pleaded, the inference being 
that the burden was not upon the plaintiff to establish 
the condition upon which the settlement was based as 
pleaded in the reply. Further, the instruction proceeds 
to charge the jury that if the settlement was made, the 
plaintiff was not bound provided it was procured by the 
false representations pleaded in the reply, and because of 
plaintiff's reliance on such representations. It was ad
mitted that the representations, if made, were false. The 
insurance company now contends that this instruction is 
erroneous in the first place for casting the burden upon 
the defendant to establish the agreement, it being urged 
that the plaintiff in the reply admits this fact. We do 
not think so. The defendant pleaded an agreement to 
settle the loss at $1, 717, to be paid in sixty days. The 
plaintiff denied this, and pleaded an agreement to set
tle at $1,717, on condition that it should be paid im
mediately upon the adjuster's return to Omaha, and 
within four days. The reply in this respect is, in sub
stance, similar to the special traverse of the common 
law.' The denial of the contract alleged was in itself 
sufficient to cast upon the defendant the burden of prov
ing it. The affirmative pleading of a different con
tract was merely an argumentative denial, the induce
ment of the special traverse at common law, and not
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itself traversable. The case is in this respect similar 

to McEroy v. Swayzc, 34 Neb., 315, where under a similar 

state of the issues it was held that the burden was upon 

the party claiming under the contract to prove it as he 

allegcd it to be. It is further contended that the instruc

tion under consideration was erroneous because it disre

garded facts operating as an estoppel against the plaint

iff. On this point the theory of the insurance company 

is that the insurance company, having accepted the orders 

in favor of Hubbard and Snyder, and having answered 

as garnishee in the Sharpless case, admitting an indebted

ness to the plaintiff, and all in relianuce .n the settlement, 

the plaintiff was thereby estopped to rescind the same.  

But in these facts we see none of the elements of an estop

pel. The so-called settlement, if it were enforceable, 

would not discharge the insurance company without sat

isfaction by payment of the sum agreed upon. It would 

still owe that sum, which was greater than the aggregate 

of the liabilities charged upon it by the orders and gar

nishment. Had the jury by its verdict found that the 

plaintiff was entitled to recover less than this aggregate, 

then the company might well urge that it had changed 

its possession to its disadvantage in reliance on the settle

ment. But an accord without satisfaction is not a de

fense, and the assumption of obligations to third persons 

of a portion of the amount agreed upon without the pay

ment of such obligations was not a satisfaction. The 

company was in nowise prejudiced by assuming the obli

gations, whether or not the settlement was fairly reached.  

It is contended that the verdict was the result of pas

sion and prejudice. In support of this counsel refer sim

ply to the verdict itself. This was for a sum less than the 

face of the policy, with interest. For some reason, not 

disclosed on the face of the record, the plaintiff felt bound 

to remit $105. It may, therefore, be assumed that the 

verdict. was to that extent excessive, but this is insuffi

cient in itself to disclose passion or prejudice.  

It is urged that the court erred in allowing an attor-
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ney's fee for $120. By what is known as the "Valued 
Policy Law" (Compiled Statutes, ch. 43, see. 45), it is pro
vided "that the court, upon rendering judgment against 
an insurance company upon such policy of insurance, 
shall allow the plaintiff a reasonable sum as an attorney's 
fee, to be taxed as part of the costs." In Hanocer Fire 
Ins. Co. v. Gustin, 40 Neb., 828, it was held that the term 
"such policy" in the statute refers to policies written 
upon real property, which is the subject of the preceding 
sections, and we think this construction is correct. But 
we cannot concede the argument of plaintiff in error that 
where a policy covers both real estate and personal prop
erty the section is inapplicable. This was a policy writ
ten to insure real property, although it also includes per
sonalty. It is probable that in such a case the court 
should fix the fee with regard to the loss on the real prop
erty alone. But judged by that standard, the allowance 
was in this case reasonable. The total insurance on the 
buildings was $1,310. The loss was total, so that the 
sum insured fixed the amount of recovery on account of 
the buildings. We cannot say that there was an abuse 
of discretion in allowing an attorney's fee of $120 on a 
recovery of $1,310 in a case as sharply contested as this 
seems to have been.  

Finally it is urged that the finding and judgment are 
conflicting and not in accordance with the verdict. In 
support of this contention it is argued that the jury by 
their verdict having found that there had been no valid 
settlement, the court gave effect to such settlement by 
awarding judgments in favor of the intervenors and did 
not enter judgment in conformity with the verdict. In 
discussing the seventh instruction we indicated our view 
that there was no essential connection between the so
called settlement and the claims of the intervenors. The 
validity of the settlement in nowise depended upon the 
validity of those claims, nor did the validity of the claims 
depend upon that of the settlement. Therefore, by al
lowing the claims of the intervenors, the court did not
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disregard the verdict, and, treating the action as one in 
equity, as the plaintiff in error contends it was, the court 

was not bound to enter judgment in conformity with the 

verdict. So treated, the verdict was taken simply to in

form the conscience of the court upon the issues submit

ted to the jury, and operated at most as a determination 
of those issues. It was not decisive of the general result 

of the case. Payments were computed and judgment 

rendered on the basis of the verdict, with entire regard 

to the facts found by the jury and the damages by it 
assessed.  

AFFIRMED.  

SELDEN K. EMERSON V. MICHAEL KILROY.  

FILED FEBRUARY 3, 1897. No. 7060.  

Review. No question of law is presented in this case. Evidence held 

sufficient to sustain the verdict.  

ERROR from the district court of Lancaster county.  
Tried below before TIBBETS, J. Affirmed.  

Clark & Allen, for plaintiff in error.  

Thomas Darnall and John S. Kirkpatrick, contra.  

IRVINE, C.  

Kilroy brought this action against Emerson to recover 

rent for a farm and also to recover for a small quantity 

of rye sold and delivered. Emerson filed a counter-claim 

asking damages against Kilroy for failure to perform a 

covenant to furnish a well on the farm, and also for the 

breach of an alleged contract to sell and deliver to the 

defendant 120 acres of corn-stalks. On the undisputed 

evidence, the plaintiff was entitled to recover on both 

counts of his petition. The jury allowed the defendant
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damages on the counter-claim relating to the well, but 
evidently found against the defendant as to the corn
stalks. The only question presented by the briefs is the 
sufficiency of the evidence to sustain the verdict in this 
last particular. No question of law is involved, and it 
would be useless to set out the evidence. We think it is 
sufficient to sustain the verdict.  

AFFIRMED.  

FREMONT, ELKHORN & MissouRi VALLEY RAILROAD CoM

PANY V. JOHN WATERS.  

FILED FEBRUARY 16, 1897. No. 6999.  

1. Carriers: FREIGHT: CONNECTING LINES. It is the duty of a railroad 
company in this state, subject to such reasonable rules as may be 
adopted in the transaction of its business as a common carrier, to 
receive and transport goods offered for shipment to the terminus 
of its line, and in case such goods are consigned to a point beyond 
its line, to safely deliver them to a connecting carrier.  

2. - : LIABILITY BEYOND LINE OF CARRIER. A railroad company 
receiving for shipment goods consigned to a point on the line of a 
connecting carrier, under an agreement to transport them to the 
terminus of its own road, is neither at common law nor by statute 
of this state answerable therefor after their safe delivery to the 
connecting line named in the bill of lading or contract of ship
ment.  

3. - : BILL OF LADING. Bill of lading examined, and construed as 
an agreement for the carriage of goods over the defendant's line 
of road only.  

4. Instructions. An instruction unwarranted by the evidence, although 
an accurate statement of the law, is ground for reversal, provided 
it has a tendency to mislead the jury.  

ERROR from the district court of Seward county. Tried 
below before WHEELER, J. Reversed.  

William B. Sterling, B. T. White, and D. C. McKillip, for 
plaintiff in error: 

A common carrier of goods may by special contract 
confine its liability to its own line, though the goods are
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con.-igned to a place on a connecting line. (Myrick v.  

iichigan C. R. Co., 107 U. S., 102; Ogdcnsburg & L. C. R.  

Co. v. Pratt, 22 Wall. [U. S.], 123; McCara v. International 

(C- G. N. R. Co., 19 S. W. Rep. [Tex.], 547; Wichita V. R. Co.  

v. Swenson, 25 S. W. Rep. [Tex.], 47; Mulligan v. Illinois C.  
R. Co., 36 Ia., 181; Detroit & M. R. Co. v. Farmers & Millers 

Bank of Milwaukee, 20 Wis., 130; Pendergast v. Adams Ex

press Co., 101 Mass., 120; Berg v. Atchison, T. & S. F. R. Co., 
30 Kan., 561; American Express Co. v. Second Nat. Bank of 

Tituscille, 69 Pa. St., 394; Taylor, Cleveland & Co. v. Little 

Rock, M. R. & T. R. Co., 32 Ark., 399; Central R. Co. v.  

Avant, 5 S. E. Rep. [Ga.], 78; Savannah, F. & W. R. Co. v.  

Harris, 7 So. Rep. [Fla.], 544; Goodman v. Oregon R. & N.  

Co., 49 Am. & Eng. R. Cas. [Ore.], 87; Nines v. St. Louis, 

I. M. & S. R. Co., 18 S. W. Rep. [Mo.], 26.) 

Norval Bros. and George W. Lotoley, contra: 

A carrier must furnish suitable vehicles for transporta

tion, and if it furnishes unfit or unsafe vehicles it is not 

exempt from responsibility because the shipper knew of 

the defects. (Ogdensburg & L. C. R. Co. v. Pratt, 22 Wall.  

[U. S.], 123; Gulf, C. & S. F. R. Co. v. Trawick, 15 S. W.  

Rep. [Tex.], 568; Hunt v. Nutt, 27 S. W. Rep. [Tex.], 1031; 
Welsh v. Pittsburg, F. W. & C. R. Co., 10 0. St., 65; 19 Cen

tral Law Journal, 164, 165; 27 Central Law Journal, 80.) 
Where the damage to goods was caused by negligence 

in furnishing an unsuitable car, the fact that damage 

actually occurred on another line is immaterial. (Hunt v.  

Nutt, 27 S. W. Rep. [Tex.], 1031; Alabama & V. R. Co. v.  

Searles, 16 So. Rep. [Miss.], 255.) 
Instructions must be construed together, and if when 

considered as a whole they properly state the law, it is 

all that is required. (Sioux City & P. R. Co. v. Finlayson, 
16 Neb., 578; Gray v. Farmer, 19 Neb., 69; Bartling v.  

Behrends, 20 Neb., 211; City of Lincoln v. Smith, 28 Neb., 
762; Barton v. McKay, 36 Neb., 633.) 

A station agent of a railroad company can bind it by 

a verbal contract to furnish cars at a given time for the 

42
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shipment of freight, unless the shipper knows that the 
agent has no such authority. Inability of a carrier to fur
nish cars contracted for, owing to unusually heavy traffic 
at the time, is no defense to an action for failure to fur
nish such cars. (Gulf, C. & S. F. R. Co. v. Hume, 27 S. W.  
Rep. [Tex.], 110; Gulf, C. & S. F. R. Co. v. Hodge, 30 S. W.  
Rep. [Tex.], 829.) 

Defendant below is liable in case at bar. (Union P. R.  
Co. v. Marston, 30 Neb., 248; Missouri P. R. Co. v. Tw-iss, 
35 Neb., 267.) 

POST, C. J.  

This was an action below in the district court for Sew
ard county, wherein the defendant in error, John Waters, 
recovered judgment against the plaintiff in error, the 
Fremont, Elkhorn & Missouri Valley Railroad Company 
(hereafter called the "railroad company"), and from 
which the latter prosecutes proceedings in error to this 
court.  

The cause of action alleged in the petition below is (1) 
that the defendant company neglected and refused, upon 
the plaintiff's demand, to furnish him, the said plaintiff, 
cars for the transportation of corn from Goehner station, 
in this state, to Chicago, between November 12 and 28, 
1891, although notified in advance that he would require 
twelve cars for the shipment of his grain, amounting to 
5,000 bushels and over, then on hand, which was, as the 
defendant well knew, worth in the Chicago market, if de
livered during the month of November, eighty cents per 
bushel, but which was when subsequently delivered 
worth forty-five cents, or less, per bushel; (2) that on and 
after November 28, 1891, plaintiff delivered to the defend
ant company, in good condition, eight car loads of shelled 
corn, which the latter undertook to transport from the 
station above named to Chicago, but that through the 
negligence of the defendant, sixty bushels of said corn, 
of the value of eighty cents per bushel, was lost, a- I 
5,014 bushels thereof was, on account of the bad condi-
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tion of the cars furnished by the defendant, damaged in 
transit to the amount of twenty cents per bushel. The 
answer admits the receipt by the defendant company of 
eight cars of corn, which it undertook to transport from 
Goehner station to its terminal point at Missouri Valley, 

in the state of Iowa, where said corn was, by agreement 
with the plaintiff, delivered in as good condition as when 
received, to the Chicago & Northwestern Railroad Com

pany, a connecting carrier, and was by the last named 

company in like condition delivered to the plaintiffs con
signee in the city of Chicago. It is in the answer further 

alleged that there was during the period mentioned in the 
petition, an unusual and extraordinary demand for cars 

to be used in the shipment of corn to the Chicago market, 
and that the defendant company made a just and equita

ble distribution of cars among its patrons, including the 

plaintiff. Accompanying the foregoing statements of the 

answer is a denial which puts in issue the other allega

tions of the petition. The reply is a general denial.  

The assignment of the petition in error to which espe

cial prominence is given by the argument of counsel for 

the railroad company relates to the giving of the seventh 

instruction, as follows: "You are instructed, as a matter 

of law, that where two or more carriers by agreement 

unite to complete a line of transportation, the freight to 

be divided between them in definite proportions, and one 

of them receives goods for one freight for the whole line, 

and gives a through bill of lading, then each carrier is the 

agent of the other, and each is liable for damages done to 

the goods, or any unreasonable delay in transporting the 

same, on whatever part of the line the same may occur; 

and, in this case, you are further instructed that the bills 

of lading introduced in evidence recite that the cars of 

corn therein mentioned were received by the defendant 

corporation at Goehner to be carried to Missouri Valley, 

and thence to Chicago over the Chicago & Northwestern 

railway, and, if you believe from the evidence that the 

defendant corporation, at the time the corn was received,
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had an arrangement or agreement with the Chicago & 
Northwestern railway, by which they were each to unite 
and form a complete line of transportation between 
Goehner and Chicago, and each of the connecting com
panies to have an agreement or definite part of the 
freight, as between themselves, then the defendant would 
be liable for any damage or loss happening to the corn on 
any part of the entire route." This instruction is, it is 
contended, erroneous, for the reason that it assumes the 
existence of facts as to which there is an entire failure of 
proof; a criticism in our judgment altogether warranted 
by the record. There is in the bill of exceptions no evi
dence tending to prove that the defendant undertook to 
transport the corn beyond the terminus of its own line, or 
an agreement between the said defendant and the Chi
cago & Northwestern Company with respect to through 
traffic over their respective lines, while by the contract 
of shipment, as evidenced by the several bills of lading, 
it was expressly stipulated that the liability of the de
fendant company should cease upon the delivery at its 
depot at Missouri Valley of the property which is the 
subject of this controversy, in as good condition as when 
received, to the Chicago & Northwestern Company as a 
connecting carrier. We insert here so much of the con
tract mentioned as relates to the subject under discus
sion: 

"READ THIS CONTRACT.  

"Receipt for .Freight Received at Goehner, Neb., Dec. 5, 1891.  
"Received from John Waters in apparent good order 

by the Fremont, Elkhorn & Missouri Valley Railroad Co., 
the following described packages marked and numbered 
as per margin, subject to the conditions and regulations 
of the published tariff of said company, to be transported 
over the line of this railway to Mo. Valley, Ia., and de
livered, after payment of freight, in like good order to C.  
& N. W. Ry., a connecting or carrier (if the same are to 
be forwarded beyond the lines of the company's road) to
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be carried to the place of destination, it being expressly 

agreed that the responsibility of this company shall cease 

at this company's depot, at which the same are to be de

livered by such carrier, but this company guarantees that 

the rate of freight for the transportation of said packages 

from the place of shipment to Chicago shall not exceed 

tariff per cwt. and charges advanced by this company 

subject to the following conditions: 

"Marks and Consignee. Description of Articles.  

"Order of H. T. Jones. Bulk Corn, 40,000 lb.  
"Notify Bartlett, Frazier & 

Co., Ch'go.  
"Car initial, F., E. & M. V.  
"Car No. 3026.  

"J. M. McFADDEN, 
"Agent." 

McFadden, the defendant's station agent at Goehner, 

testifies on his cross-examination as follows: 

Q. Is that (the C. & N. W. Company) a part of the Elk

horn? 
A. It is under a different management.  
Q. It is the same system? 
A. I guess it is.  
There was also introduced in evidence by the plaintiff 

below a map, upon the upper margin of which appears in 

bold type the words: "Chicago & North-Western System.  

The Elkhorn Valley Line. Fremont, Elkhorn & Mo. Val

ley R. R., and Connections," and in another place, in 

smaller type, the following: "The North-Western Line, 

F., E. & M. V., and S. C. & P. R. R." There appears also 

upon said map, in different colors, the lines of the Chicago 

& Northwestern, the Fremont, Elkhorn & Missouri Val

ley, the Sioux City & Pacific, and the Chicago, St. Paul, 

Minneapolis & Omaha Railroad Companies. This evi

dence was, it may be assumed, admissible as tending to 

prove the relationship to each other, in some manner or 

for some purpose, of the several railroad companies above
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naited. But the character of such relation, whether that 
of a common management, a common ownership, or the 
not unusual agreement for the interchange of business, 
is not iidicated by the words "system" as there employed, 
and such evidence, with the inferences deducible there
from, is certainly insufficient to overcome the positive 
agreement contained in the bills of lading.  

As to the common-law liability of the initial carrier 
upon a through bill of lading on account of loss or dam
age to goods by a -connecting line to which they have been 
delivered for transportation, the authorities are not har
monious. The question of the carrier's liability in such 
case has, in this state, been made the subject of both con
stitutional and statutory regulation. Section 4, article 
11, constitution of 1875, provides: "The liability of rail
road corporations as common carriers shall never be lim
ited." Section ill, chapter 16, Compiled Statutes, en
titled "Railroads," declares that "any railroad company 
receiving freight for transportation shall be entitled to 
the same rights and be subject to the same liabilities as 
common carriers;" and by section 5 of article 1, chapter 
72, Compiled Statutes, entitled "Railroads," it is provided 
that "No notice, either express or implied, shall be held 
to limit the liabilities of any railroad company as com

mon carriers, unless it shall make it appear that such 
limitation was actually brought to the knowledge of the 
opposite party and assented to by him or them, in express 
terms before such limitation shall take effect." These 
restrictions were examined in St. Joseph & G. I. R. Co. v.  
Palmer, 38 Neb., 463, and held applicable to contracts 

made in this state for the transportation of goods be
yond the carrier's own line. IRVINE, C., in the case cited, 
after a review of the earlier decisions of this court, says: 
"The contract of the shipper was with the carrier first 

receiving the goods, and if such carrier undertook to 

deliver the goods at their destination, even though it 
contemplated doing so through intermediate carriers, 
it assumed a liability of such character for every part
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of the route." But the rule thus stated can have no 
application to the facts of the case at bar, since the limi
tation here involved relates to the obligation of the de

fendant company to accept the corn in question for trans

portation beyond the terminus of its own road, and not to 
its liability as a carrier under the contract as actually 

made. It was the duty of the defendant company, sub
ject to such reasonable rules as may have been adopted 

in the transaction of its business as a common carrier, to 

receive the plaintiff's corn and transport the same from 

the point of shipment to the terminus of its line at Mis

souri Valley, and there safely deliver it to a connecting 
carrier. But upon the delivery of goods in such case to 

the connecting carrier designated in the bill of lading, or 
contract of shipment, the common-law liability of the 

initial carrier ceases, and any duty on its part respecting 

the transportation of such goods over connecting lines 

results from contract obligations. It was accordingly 

competent for the defendant company to contract for the 

transportation of plaintiff's corn from Goehner station to 

Missouri Valley, and to stipulate that its responsibility 

therefor should cease upon the delivery of said corn to the 

Chicago & Northwestern Company. It is possible that 

the contract of shipment might, notwithstanding the lan

guage of the bills of lading, have been shown by extrinsic 

evidence to contemplate the through carriage of the corn.  

That question is, however, not presented by the record or 

the arguments of counsel and will not be further noticed 

in this connection. It is sufficient that the contract, unex

plained, is for the transportation of the corn to Missouri 
Valley only; that said contract is in no proper sense a 

limitation of the liability of the defendant company as a 

common carrier, and that there is no competent evidence 

of an agreement between the defendant and the North

western Company for the issuing of through bills of lad

ing or for the "division in definite proportions," or other

wise, of freight charges for grain forwarded by the 

former. The instruction above set out being unwar-
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ranted by the evidence, is, as has often been held, errone
ous. (Newton Wagon Co. v. Diers, 10 Neb., 284; Esterly c.  
Van Slyke, 21 Neb., 611; Esterly Harvesting Machine Co. v.  
Frolkey, 34 Neb., 110.) 

It is, however, contended that the transaction between 
the plaintiff and McFadden, the station agent, at the time 
the cars in question were "ordered," amounted to a con
tract by the latter in behalf of the defendant company 
which could, under the statute quoted, be modified only 
upon proof of actual notice to the plaintiff and his assent 
in express terms thereto. It is not doubted that a rail
road company is prima facie liable for the failure to 
furnish cars in accordance with the verbal agreement of 
a station agent acting within the scope of his authority.  
(Gulf, 0. & S. F. R. Co. v. Hume, 87 Tex., 211; Gulf, C. d' S. F.  
R. Co. v. Hodge, 30 S. W. Rep. [Tex.], 829.) And the same 
principle was recognized by the court in Union P. t. Co. v.  
Marston, 30 Neb., 241. But the claim with respect to a 
verbal contract for the transportation of the corn is un
supported by the record. The plaintiff, according to his 
own testimony on November 12 and 16, notified McFad
den that he would require cars for the shipment of his 
corn to Chicago, whereupon the latter promised to pro
vide cars but without naming a definite number or time 
for their delivery at Goehner. There was, so far as the 
evidence discloses, nothing said respecting the def-cnd
ant's undertaking, whether for the transportation to Chi
cago or to the terminus of its own line, nor are there any 
facts from which we can infer an agreement on that oc
casion for a through shipment of the plaintiff's grain.  
The transaction in question certainly lacks the element 
of certainty which is essential to all valid contracts.  

There are other propositions discussed by counsel, but 
which are mainly incidental to the question here decided, 
and will not be noticed in this opinion.  

For reasons above stated the judgment is reversed and 
the cause remanded.  

REAERSED.
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NIELS SEIEROE, APPELLEE, V. WILLIAM R. HOMAN, IM

PLEADED WITH CENTRAL LOAN & TRUST COMPANY 
ET AL., APPELLANTS.  

FILED FEBRUARY 16, 1897. No. 7014.  

L Subrogation: PAYMENT OF SUPERIOR MORTGAGE: MISTAKE. The 

right of subrogation exists in favor of a creditor who has paid the 
amount of a mortgage or other incumbrance in order to protect 
his own subordinate lien, or when as the holder of such subordi
nate lien he has, through mistake or inadvertence, satisfied a prior 
lien upon the property covered thereby.  

2. -- : EXISTENCE OF RIGHT. The right of gibrogation must in 

every case rest upon some recognized principle of equity jurispru
dence, such as a mistake of fact, an agreement or understanding 
that the money advanced was for the express purpose designated, 
or the like. (Bolhn Sash & Door Co. v. Case, 42 Neb., 281.) 

3. - : - . Evidence examined, and held to sustain the findings 
of the referee and the decree based thereon.  

APPEAL from the district court of Douglas county.  
Heard below before FERGUSON, J. Affirmed.  

The opinion contains a statement of the case.  

Wharton & Baird, for appellants: 

The court erred in applying to the case at bar the doc
trine announced in Bohn Mfg. Go. v. Kountz, 30 Neb., 719.  
(Henry & Coatsworth Go. v. Fisherdick, 37 Neb., 207; Holmes 
v. Hutchins, 38 Neb., 601; Pickens v. Plattsmouth Invest
ment Co., 37 Neb., 272; Hoagland v. Lowe, 39 Neb., 397.) 

References as to right of subrogation: Johnson r. Bar

rett, 117 Ind., 551; Gilbert v. Gilbert, 39 Ia., 657; Fears v.  

Albca, 69 Tex., 437; Walker v. King, 44 Vt., 601; Wheeler 

v. -Willard, 44 Vt., 640; Robinson v. Erquhart, 12 N. J. Eq., 
524; Tradesnen's Building, etc., Ass'n v. Thomnpson, 32 N. J.  
Eq., 133; Guthric v. Ray, 36 Neb., 612; Blodgett v. Hitt, 29 
Wis., 169; Vallc's Heirs v. Fleming's Heirs, 29 Mo., 152; 

Lerj v. Martin, 48 Wis., 198; Wilton v. Mayberry, 75 Wis., 
191; Payne v. Hathaway, 3 Vt., 212; Bruse v. Nelson, 35 

Ia., 157.
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B. G. Bnrbank, V. 0. Strickler, W1. H. Do France, Ken
v'dy & Learned, J. V. West, B. N. Robertson, E. W. Sineral, 
Lysle I. Abbott, jlontgomery, Charlton & Hall, Elmer E.  
Thomas, Parke Godwin, Tiffany & Vinsonhaler, and B. F.  
Thomas, contra.  

POST, C. J.  

Suit was commenced in the district court for Douglas 
county by Niels Seieroe against William R. Homan for 
the foreclosure of a mechanic's lien upon lot 1, in block 
362, in the city of Omaha, the facts alleged as the plaint
iff's cause of action being substantially as follows: On 
the 1st day of April, 1890, the plaintiff entered into a 
contract with Homan, as owner of the premises above 
described, whereby he agreed to furnish certain material 
and perform certain labor in the erection of six three
story brick and frame apartment houses upon said prem
ises for the sum of $10,221, payable upon estimates of 
the architect. It was further provided in said contract 
that for all extra brickwork plaintiff should receive $9.50 
per thousand, wall measure, for extra work in excavating 
20 cents per cubic yard, and for extra concrete work $5 
per cubic yard; that plaintiff, prior to March 30, 1891, 
furnished all of the material and performed all of the 
labor provided for in said contract, and in accordance 
with the terms and conditions thereof, and that he fur
nished extra material and performed extra labor under 
said contract, upon the demand of the owner and the 
architect, amounting to $1,672.50, making a total charge 
of $11,893.50, which is reduced by payments credited 
$9,602.50, leaving a balance of $2,291, for which decree 
was sought. It was further alleged that the plaintiff, 
on the 28th day 'of July, 1891, and within four months 
after the furnishing of such material and labor, made an 
account in writing of the items of the labor and material 
so furnished under said contract, and, after making oath 
thereto as required by law, filed the same in the office of



JANUARY TERM, 1897.

Seieroe v. Homan.  

the register of deeds for Douglas county, claiming a lien 

upon the property above described. To said petition 
Clarence A. Starr, the Central Loan & Trust Company, 
the Home Investment Company, the Insurance Company 
of North America, William D. Windsor, James D. Wind

sor, James Morton & Son, John J. Hannighen, John A.  
Lindquist, Charles Hill, W. H. Bell, John Upton, Edward 
Ericksen, J. A. Fuller & Co., and Milton Rodgers & Sons 
were also made dVfendants.  

The pleadings subsequently to the petition are exceed
ingly voluminous, covering more than one hundred and 
thirty printed pages, hence a statement of their contents 
must be confined to a bare outline of the issues presented.  
Homan, the owner, answered admitting the plaintiff's 
claim in part, but alleging defective workmanship and 

a failure to complete the buildings within the specified 

time, and praying judgment iu the sum of $2,400, but 

since he has failed to appeal from the decree in plaintiff's 

favor, it is unnecessary to notice the issues tendered by 
him. The Central Loan & Trust Company, which will 

hereafter be referred to as the "trust company," filed an

swer, in which, after a denial of the essential allegations 

of the petition, it alleges that Homan and wife, on the 

1st day of April, 1890, executed in its favor two mort

gages upon the property in controversy, to-wit, one for 

$30,000, to secure the bond of the said William R. Homan, 

payable June 1, 1897, with interest from date at the rate 

of six per cent, and one for $2,100, to secure the note of 

the said William R. Homan, payable in fourteen semi

annual installments of $150 each, without interest, and 

which said mortgages were filed for record April 21, 

1890; that on the 11th day of June, 1890, the plaintiff 

executed the following waiver: 
"We, the undersigned, taking full notice of the fact 

that the Central Loan & Trust Company, of Des Moines, 

Iowa, are making a loan of $32,100 to Wm. R. Homan, 
secured by mortgage on the following described prop

erty, to-wit, lot 1, block 362, city of Omaha, and a strip

'Voo. 50] 603



NEBRASKA REPORTS. [VOL. 50
Seieroe v. Homan.  

twenty feet wide adjoining on east, do hereby consent 
and agree that any right we now have, or which may 
accrue up to 6 o'clock P. N1. of November 1, 1890, to file a 
mechanic's lien against said property shall be, and the 
sane is hereby, junior and subject to the lien of the mort
gages to said Central Loan -& Trust Company. Expect
ing to receive a part of the proceeds of said loan, we make 
the above agreement in order to enable said Wm. R.  
Homan to proceed with the negotiations with said com
pany. It being understood and agreed that this agree
ment in no Imanner divests us of our rights to file me
chanic's liens against said property, except as above 
stated.  

"Dated at Omaha, Neb., this 11th day of June, 1890.  
"N. SEIEROE, 

"Brick Contractor." 
It is further alleged by the said trust company that on 

December 1, 1890, it loaned to Homan the further sum of 
$3,000, and canceled and acknowledged satisfaction of 
the two mortgages above described, taking in lieu thereof 
three first mortgages upon several equal portions of the 
premises in controversy for $10,000, $11,000, and $12,000, 
respectively, also second mortgages upon said several 
tracts for $700, $770, and $840, respectively, and which 
mortgages were all filed for record December 9, 1890, 
that the release of the mortgages first above described 
was an act of inadvertence on the part of the said trust 
company, and that plaintiff and all persons furnishing 
labor and material for the erection of said buildings had 
notice that the mortgage debts were not in fact paid.  
Accompanying said answer is a prayer for an accounting 
and decree of foreclosure in favor of the said trust com
pany as trustee for its co-defendant, the Insurance Com
pany of North America, of the $10,000 mortgage above 
described, an accounting and decree of foreclosure in its 
favor, as trustee for defendant James D. Windsor, of the 
$11,000 mortgage above described, and an accounting 
and decree of foreclosure in its favor, as trustee for de-
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fendant William D. Windsor, of the aforesaid $12,000 
mortgage; also for an accounting and decree of foreclos
ure in its own right of the three second or commission 
mortgages above described, and for the additional sum 
of $247.27, being taxes paid by it upon the mortgaged 
property. There is also a further prayer for a decree 
adjudging the $30,000 mortgage above described to be a 
valid first lien in favor of said trust company as trustee 
of the Insurance Company of North America, James D.  
Windsor, and William D. Windsor, and that the aforesaid 
t2,100 mortgage be declared to be a valid second lien in 
its favor in its own right.  

To this answer and cross-bill the plaintiff replied ad
mitting the execution of the two mortgages by Honan 
and wife for $30,000 and $2,100, respectively, and alleging 
that said mortgages were paid in full on or prior to Jan
uary 17, 1891, on which day they were by the trust com
pany canceled and satisfied of record; that the plaintiff's 
signature to the written waiver above set out was pro

cured by means of false representations of the said trust 
company to the effect that it, the said company, was 
about to advance to Homan the sum of $30,000 to be 

used in the construction of the buildings herein described, 
and that plaintiff would be paid therefrom the full 

amount due by virtue of said contract, including extras, 
whereas the sum of $10,000 and more of said amount was 

by said company and Homan diverted from said use and 
expended for purposes entirely foreign to the improve
ments contemplated in said waiver; that on the date of 

the execution of said waiver, to-wit, June 11, 1890, there 

was due plaintiff, under his contract with Homan, the 

sum of $7,250, and that if the full sum of $30,000 had been 

expended in the construction of said buildings it would 

have satisfied the lawful claims of contractors and la

borers, including the plaintiff. It is also, in effect, alleged 

that the waiver in question applied to mortgage liens, 
aggregating $32,100, upon the lot as an entirety, and 

that the plaintiff has never been willing that his claim
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should be subordinated to mortgage liens aggregating 
$35,350 upon fractional parts thereof.  

The Windsors and the Insurance Company of North 
America filed answers, each alleging the purchase of one 
of the three notes executed by Homan to the trust com
pany, December 1, 1890; that by agreement with the said 
company the latter was, in its capacity as trustee, au
thorized in their behalf to prosecute any action or actions 
for the foreclosure of the mortgages given to secure said 
notes. They also allege that the prior mortgages were 
canceled and discharged of record through inadvertence 
of the trust company, and ask that the said mortgages 
may be foreclosed in accordance with the prayer of the 
said trustee. The other defendants, with the exception 
of Starr, to whom reference will hereafter be made, an
swered alleging liens superior to the several mortgages 
herein described, but as the vital question of the contro
versy appears from the issues made by the plaintiff and 
the defendants claiming under the mortgages, it will not 
be necessary to prolong this statement by further refer
ence to the pleadings.  

Upon the completion of the issues, the cause was, by 
agreement, submitted to Hon. D. D. Gregory, upon whose 
report and finding a decree was entered for the plaintiff, 
and also for defendants Lindquist, Ericksen, Fuller & 
Co., Morton & Son, and Hannighen, who were adjudged 
entitled to first liens and to prorate with each other, and 
from which the said trust company, in its own right and 
as trustee for the Windsors and the insurance company, 
have prosecuted an appeal to this court.  

The referee's report, so far as it is material to the ques
tions discussed on this appeal, is here set out: 

"Your referee finds in regard to the issues raised upon 
the cross-petition of the Central Loan & Trust Company 
praying the foreclosure of its several mortgages, that 
the testimony establishes the following facts: 

"First-That at the instance of the defendant Homan, 
the Central Loan & Trust Company loaned the sum of
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$30,000 and took a mortgage bond and mortgage upon 
said premises to secure said amount of the date of April 
1, 1890, and additional mortgage to secure the sum of 
$2,100 which was designated as for commissions due the 
Central Loan & Trust Company in the negotiation of 
said loan and represented the difference between six and 
seven per cent interest for the life of the first mortgage, 
seven per cent per annum being the amount for which 
the original loan was contracted. That these two mort
gages were duly recorded in the recorder's office of Doug
las county, Nebraska, on April 21, 1890.  

"Second-That upon the 11th day of June, 1890, 
Seieroe, the plaintiff, waived his right of priority to any 
mechanic's lien which might accrue prior to November 
1, 1890, in favor of the Central Loan & Trust Company 
for $32,000. The consideration expressed for the waiver 
was the expecting to receive a portion of the proceeds of 
said loan.  

"Third-In like manner, upon the 28th day of August,.  
1890, J. J. Hannighen made waiver of the priority of lien 
to said Central Loan & Trust Company under the same 
terms and conditions.  

"Fourth-The testimony further shows that the de
fendant Homan desiring additional money, and the Cen
tral Loan & Trust Company preferring that the mortgage 
of $30,000 be divided into separate mortgages of smaller 
sums, did, at the date of December 1, 1890, obtain three 
additional mortgages from said Homan to secure the 
three several amounts, one for $12,000, one for $10,000, 
and one for $11,000. The said several mortgages were 
given upon three several sections of forty-four (44) feet 
front each of the premises in controversy, and at the 
time there was also made three commission mortgages, 
one for $840, one of $700, and one of $770, which mort
gages were severally given to secure the sums named for 
the difference between six and seven per cent, the origi
nal loan being made at seven per cent per annum, and the 

three several mortgages were severally placed upon the
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divisions named, and that all of said mortgages were 
duly recorded upon the 9th day of December, 1891, and 
that in consideration of the execution and delivery of 
these mortgages the Central Loan & Trust Company duly 
canceled of record the $30,000 mortgage and the $2,100 
mortgage, and treated the loan of $30,000 and the com
mission mortgage pertaining to it, as paid and dis
charged.  

"Fifth-It is further shown from the evidence that at 
the time of the execution of the first mortgage of $32,100 
there was a prior mortgage upon said premises amount
ing to $10,181, held and controlled by Bates, Smith & Co., 
and that the first moneys out of the said loan of $30,000 
was taken and used in the discharge of such mortgage as 
a prior incumbrance. It further appears in evidence that 
the Central Loan & Trust Company paid over the money 
directly to Homan without assuming any direction as to 
its application or use, or possessing any accurate knowl
edge as to the state of the account between Homan and 
his contractors, basing their priority of lien upon the 
waiver of the principal contractors engaged in the erec
tion of said buildings, and that the three mortgages were 
taken in place of and represented the money of the first 
mortgage of $30,000, save and except as to the $3,000 ad
ditional advances.  

"The Central Loan & Trust Company, for itself and in 
behalf of the assignees of said mortgages, William D.  
Windsor, the Insurance Company of North America, and 
James D. Windsor, ask that their interest be subrogated 
to that of the first mortgage of $30,000.  

"First-Your referee finds as a matter of law that sub
rogation will be allowed to a creditor when he has paid 
off a prior lien to protect an existing junior lien, or when 
as a creditor he has discharged a lien through inadvert
ence or mistake, in that a court of equity could say in 
conscience and good morals that he should be subrogated 
to the right of the holder of such prior lien. But subro
gation is not allowed to volunteers nor to strangers, and
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never to intermeddlers; nor is it the province of a court 
of equity to relieve parties from their mistake of judg
ment, carelessness, or mistake of law in entering into a 
contract.  

"Second-The Central Loan & Trust Company is 

charged in law with the full knowledge of every fact that 
existed at the time of this exchange of mortgages, and 
for the purpose of its own accommodation voluntarily 
entered into a new contract with the defendant Homan, 
and in consideration of the additional loan of $3,000 
Homan was induced to make six several mortgages, as 

before stated, upon the cancellation of the two mortgages 

that had been executed prior thereto. No inadvertence 

or mistake of fact is shown by which the Central Loan & 

Trust Company was misled or deceived as to any existing 

fact. Consulting its own convenience and deeming it to 

its own advantage to hold six several mortgages instead 

of two, it accepted the same as executed by Homan for 

and in discharge of the pre-existing mortgages. Your 

referee therefore finds no equities in favor of the Central 

Loan & Trust Company upon which this claim for subro

gation in law can rest, and recommends that the prayer 

of the Central Loan & Trust Company, in so far as it asks 

to be subrogated to the right of mortgagee the first 

named, be denied.  

"Your referee further finds that the Central Loan & 

Trust Company has paid taxes upon the property in ques

tion from time to time, amounting in all, principal and 

interest, up to the first day of this term of court, to the 

sum of $631. But your referee further finds that Clarence 

A. Starr, acting as trustee of the said property and in 

interest of the Central Loan & Trust Company, received 

the sum of $5,000 as rentals therefrom, and in good con

science the duty rested upon said trustee to have first 

paid the said taxes out of said rentals, and that the lien 

for taxes should be subordinate of claims of all other 

lien-holders, but that the course of conduct having been 
43
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acquiesced in by William R. Homan, the Central Loan & 
Trust Company as to him would be entitled to a lien upon 
said premises for the amount and foreclosure therefor, 
and as well as to the respective sums in the six mortgages 
hereinbefore set forth." 

We will first notice the argument of appellants which 
is directed to the alleged waiver by the plaintiff. Sev
eral propositions are discussed in this connection, all of 
which depend upon the effect to be given the release by 
the trust company of the prior mortgages. Appellants, 
in their discussion of the question above indicated, invoke 
with seeming confidence the doctrine of subrogation, and 
insist upon priority over the liens for labor and material, 
on the ground that the proceeds of the prior mortgages 
were, with the knowledge of appellees, expended in the 
construction of the building mentioned, thus by the 
amount thereof increasing the security of the latter; but 
to that proposition we are unable to give our assent. On 
the contrary, it is clear from the findings above quoted 
that there are in this case no facts upon which to base 
the right of subrogation. There must, as was held in the 
recent case of Bohn Sash & Door Co. v. Case, 42 Neb., 281, 
as a condition to the right of subrogation, in addition to 
the inherent justice of the case, concur therewith some 
established principle of equity jurisprudence as recog
nized and enforced by courts of chancery. Indeed, the 
conclusion of the learned referee in passing upon that 
question is a treatise of itself, and has abundant support 
in the decisions of other courts. (Shinn v. Budd, 14 N. J.  
Eq., 234; Receivers of New Jersey M. R. Co. v. Wortendyke, 
27 N. J. Eq., 660; Unger v. Leiter, 32 0. St., 210; Banta v.  
Garmo, 1 Sandf. Ch. [N. Y.], 383; Sandford v. McLean, 3 
Paige [N. Y.], 122; Marvin v. Vedder, 5 Cow. [N. Y.], 671.) 
To review at length in this connection the cases cited by 
appellants would prove a profitless task. It is sufficient 
that they in nowise conflict with the conclusion of the 
referee or the views expressed by us in Bohn Sash & Door 
Co. v. Case, supra. The record, so far as it sheds any light
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upon the execution of the six mortgages bearing date 
of December 1, 1890, and the satisfaction of the two prior 
mortgages, lends no support to the contention of appel
lants. There is not alone a failure of proof to sustain 
the allegations that the prior mortgages were discharged 
through inadvertence or mistake, but the irresistible in
ference from the evidence is that the arrangement in 
question was deliberately made by the trust company 
as mortgagee, and for its own accommodation, and to 
enforce the canceled mortgages at this time for its pro
tection would be to violate the plainest principles of 
equity.  

There is a further contention to the effect that plaint
iff's lien was not filed within the statutory period after 
the furnishing of the material and labor which is the 
basis of this claim. The referee has found specifically 
that the lien was filed within four months from and after 
the completion of the contract, and an examination of the 
record has satisfied us that that finding is in accord with 
the decided weight of the evidence. The lien, as we have 
shown, was filed July 28, 1891, and the last work, being 
the construction of certain brick piers and area walls 
called for by the plans and specifications, was completed 
April 7 of the same year.  

What is said above applies with equal force to the 
claims of other defendants whose liens were by the decree 
given priority over the mortgages of appellants. No suf
ficient reason has been suggested for interference with 
the decree of the district court, which is accordingly

AFFIRMED.
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NIELS SEIEROE ET AL. V. FIRST NATIONAL BANK OF 

KEARNEY.  

FILED FEBRUARY 16, 1897. No. 7085.  

1. Negotiable Instruments: CONTEMPORANEOUS CONTRACTs: EVIDENCE.  
In an action on a promissory note, or other written agreement, a 
contemporaneous contract in writing, connected therewith by di
rect reference or by necessary implication, is admissible as part of 
the transactions involved.  

2. - : -- : MORTGAGES. In a promissory note otherwise in the 
usual form it was recited that "this note is secured by a real estate 
mortgage of date herewith and governed by the conditions 
thereof." The mortgage referred to, after authorizing foreclosure 
in case of non-payment of interest or taxes, contained the follow
ing clause: "But no general execution shall issue herein against 
the maker or indorser of said note, but the mortgagee, or his 
assigns, shall be entitled to immediate possession of the premises, 
-and shall take the same in full satisfaction of his debt." Held, To 
exempt the makers and indorsers of the note from personal lia
bility thereon, and to restrict the remedy of the holder of the 
mortgage security.  

ERROR from the district court of Buffalo county. Tried 
below before BATES, J. Revcrcd.  

H. C. Burnett, V. 0. Strickler, and R. A. Moore, for plaint
iffs in error.  

E. C. Calkins and Warren Pratt, contra.  

POST, C. J.  

This cause originated before a justice of the peace for 
Buffalo county, from whence it was taken by appeal to 
the district court for said county, where a trial was had, 
resulting in a verdict for the plaintiff therein under the 
direction of the court, upon which judgment was subse
quently entered and from which the defendants Moore 
and Seieroe prosecute error to this court. The cause of 
action alleged is the following promissory note of Moore 
and Shipman:
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KEARNEY, NEB., March 10, 1891.  
"Twelve months after date we promise to pay Niels 

Seieroe, or order, ($150) one hundred and fifty dollars, 
with ten per cent interest from date, interest payable 
semi-annually. And it is further agreed that-this note is 
secured by a real estate mortgage of even date herewith 
and governed by the conditions thereof; and in case an 
action is commenced to foreclose said mortgage, a reason
able sum shall be allowed as attorney's fees and made a 
part of the judgment hereon. R. A. MOORE.  

"J. E. SHIPMAN." 

The mortgage to which reference is made in the note 
was executed by Shipman and wife and contains the fol
lowing, among other provisions: "It is distinctly under
stood that the legal holder or holders hereof may imme
diately cause this mortgage to be foreclosed; but no 
general execution shall issue herein against the maker or 
indorser of said note, but the mortgagee, or his assigns, 
shall be entitled to immediate possession of the premises 
and the rents, issues, and profits thereof, and shall take 
the same in full satisfaction of said debt." The makers 
of the note and Seieroe, the payee, whom it is sought to 
charge as an indorser, answered separately, each alleging 
as a defense the condition of the note and mortgage above 
set out which, as they claim, exempts them from personal 
liability and restricts the remedy of the payee and his 
assigns to the mortgage security.  

The first contention of plaintiff in error is that the two 
instruments are, for the purpose of determining the ques

tion of their liability in this action, to be construed as a 

single contract. That proposition is obviously sound and 
rests upon a principle distinctly recognized by this court 
in Polo Mfg. Co. v. Parr, 8 Neb., 379, and Grinison v. Rus

sell, 14 Neb., 521. See, also, 1 Randolph, Commercial 
Paper, sec. 198, and cases cited.  

The next and only remaining question is that of the 

construction of the note and mortgage when read to
gether. Kennion v. Kelsey, 10 Ia., 443, was an action on
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a promissory note, to which the defendants answered 
setting out a mortgage executed by them contemporane
ously with the note sued on, as a part of the same contract 
and containing the following recital: "But it is agreed 
general execution shall not issue herein." In reviewing 
an order sustaining a demurrer to the answer on the 
ground that it failed to state a defense, the court, by 
Lowe, C. J., say: "This covenant was incorporated in the 
mortgage for some purpose. What was that purpose? 
It seems to us that there can be but one answer given to 
that question. It is that the mortgagee should look to 
the land mortgaged alone for the satisfaction of his debt 
in case he resorted to any remedial process to enforce his 
claim. Under this contract he can never have a general 
execution and, therefore, as a matter of legal propriety, 
he is not entitled to a general judgment, but is limited 
in his remedy to a special proceeding against the mort
gaged premises." The reasoning there employed appears 
to be unanswerable and applies with even greater force 
to the case at bar, since it is here expressly stipulated 
that no general execution shall issue against the makers 
or indorsers of the note, but that "the mortgagee, or his 
assigns, * * * shall take the same [the mortgaged 
premises] in full satisfaction of said debt." 

Counsel for defendant in error argue that the construe
tion contended for would nullify the promise to pay, 
which is the principal incident of the note, an interpreta
tion, it is claimed, alike destructive of the contract and 
opening the doors to fraud and deceit. But to that argu
ment we answer that an agreement such as is here in
-olved is simply an acknowledgment by the mortgagee 

or pledgee that he relies upon the security exacted and 
not upon the personal credit of the promisor. Again, 
counsel overlook the fact that the note is but a part of 
the contract, and that the true character of the transac
tion is to be ascertained from the terms of each instru
inent as modified or limited by the conditions contained 
in the other. The agreement in this case, when thus
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viewed, is susceptible of but one construction, viz., a 
pledge of the property described in the mortgage as se

curity for the debt, limited by an undertaking on the part 
of the mortgagee to look to the property pledged for the 

sat isfaction of his debt and exempting the makers and 

indorsers of the note from personal liability thereon.  

JUDGMENT REVERSED.  

MERCHANTS SAVINGS BANK OF PROVIDENCE, APPELLEE, 

v. HATTIE A. NOLL ET AL., IMPLEADED WITH W. F.  
THOMAS, ASSIGNEE, APPELLANT.  

FILED FEBRUARY 16, 1897. No. 7023.  

1. Appearance: WAIVER OF NOTICE. A defendant by a general appear
ance in an action thereby waives the issuance and service of sum
mons therein.  

2. Review: HARMLESS ERROR. A decree will not be reversed by this 
court on account of error unless prejudicial to the complaining 
party.  

8. Transcript for Review. The record of the trial court, for the pur

pose of an appellate proceeding, when certified as required by law, 
imports absolute verity. (IWorley v. Shong, 35 Neb., 311.) 

4. - : CORRECTIONs. In such case, if the record is incorrect or in
complete, the remedy is by appropriate proceeding to secure a 
correction thereof in the lower court. (Omaha Loan & Trust Co. v.  
Hogeboom, 47 Neb., 9.) 

APPEAL from the district court of Dawes county.  

Heard below before BARTOW, J. Affirmed.  

Allen G. Fisher, for appellant.  

Albert W. Crites, contra.  

POST, C. J.  

This was a proceeding by the appellee, the Merchants 
Savings Bank of Providence, Rhode Island, in the district
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court for Dawes county to foreclose a certain mortgage 
executed by defendants Hattie A. Noll and John Noll to 
the Western Farm Mortgage Company. The appellant, 
Thomas, as assignee of the Sioux City Dry Goods Com
pany, was made a party defendant and answered setting 
up a judgment against one O'Connor, to whom the mort
gaged premises had been conveyed by the Nolls. There 
was a decree adjudging the plaintiff's mortgage to be a 
first lien upon the premises therein described, and award
ing to the appellant a third lien thereon. Subsequently, 
and after the decree had been entered at large upon the 
record of the court, the appellant moved to strike from 
the records the last clause in the recorded decree, for the 
reasons: (1.) There is not of record, nor was there ever 
made by the court, any order for a decree of foreclosure.  
(2.) There is no warrant of law, nor any statute giving 
any authority, for the court to enter the order giving the 
plaintiff possession of the premises in controversy. (3.) 
There has not been filed in this case any evidence upon 
which the decree could be founded. (4.) Plaintiff has not 
filed any note or mortgage as required by statute for the 
foundation of the decree." From an order overruling 
said motion, as well as from the original decree, an ap
peal is prosecuted to this court.  

The first proposition stated in the brief of appellant 
is that the decree is erroneous, for the reason that there 
was no service upon defendant Hattie A. Noll. It is a 
sufficient answer to that contention that the defendant 
named entered her voluntary appearance, thereby waiv
ing the issuing and service of summons.  

It is next argued that the district court erred in award
ing to the plaintiff possession of the premises in contro
versy pending the sale thereof under the decree, or until 
payment of the amount adjudged due upon the mortgage.  
But appellant is not shown to be entitled to the posses
sion of the mortgaged property, nor does he, so far as we 
can discover, claim any interest in the rents thereof. The 
decree is, therefore, at most as to him error without preju
dice.
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It is contended that the decree is not supported by suf

ficient proof, the notes and mortgage described in the 

petition not having been produced or filed with the clerk.  

But in the absence of a bill of exceptions containing the 

evidence before the district court, this assignment may 

be dismissed without further notice.  

It is further contended that the decree has, without 

leave of the district court, been materially altered since 

its entry of record. Upon a suggestion by counsel for 

appellant assailing the transcript as filed herein, an order 

was made requiring the clerk of the district court to send 

up a true and certified copy of the decree appealed from, 

and which sustains the claim of the appellee in every 

particular. The record of the trial court, for the purpose 

of proceedings by petition in error or appeal, when prop

erly certified, imports absolute verity. (Worley v. Shong, 
35 Neb., 311; Sullivan v. Benedict, 36 Neb., 409.) If such 

record is incomplete or incorrect, the remedy is by appro

priate proceeding to secure a correction thereof in the 

lower court. (Omaha Loan & Trust Co. v. Hogeloom, 47 

Neb., 9.) 
DECREE AFFIRMED.  

HOWARD WHITNEY, SHERIFF, V. CYRUS K. SPEARMAN.  

FILED FEBRUARY 16, 1897. No. 7040.  

1. Parol Evidence: COMMERCIAL PAPER: INDORSEMENTS. A general 

indorsement of commercial paper may, except as against a bone 

fide holder, be explained and the precise terms of the agreement 

shown by parol evidence. (Corbet v. Fetzer, 47 Neb., 269.) 

2. Final Order: INTERVENTION. An order striking a petition of inter

vention on the ground that it was not filed within the time al

lowed therefor is not such a final order as will be reviewed upon 

petition in error to this court.  

ERROR from the district court of Sarpy county. Tried 

below before BLAIR, J. Affirmed.
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Rich, O'Neill & Sears, for plaintiff in error.  

H. C. Iefler, Kennedy, Gilbert & Anderson, and W. W.  
Morsman, contra.  

POSr, C. J.  

On the 7th day of July, 1893, Hamilton M. Hinkle and 
Ethan H. Hinkle, doing business in Sarpy county in the 
firm name of Hinkle & Son, conveyed to the defendant, 
Cyrus K. Spearman, by chattel mortgage a stock of mer
chandise to secure the sum of $3,870, evidenced by three 
promissory notes of the mortgagors, to-wit, one for $1,200, 
maturing June 19, 1893, one for $1,200, maturing June 19, 
1894, and one for $1,487, maturing August 18, 1894. On 
the 20th day of July plaintiff in error, Whitney, as sheriff 
of Sarpy county, seized the property aforesaid in the pos
session of the mortgagee named to satisfy four certain 
orders of attachment issued in as many separate actions 
in the district court for said county, by Kirkendall, Jones 
& Co., McCord, Brady & Co., Gilmore .& Rhul, and the 
Gate City Hat Company, as plaintiffs, against the said 
Hinkle & Son. Afterward this action of replevin was 
brought by the defendant in error against the sheriff and 
prosecuted to judgment in favor of the former, and from 
which the latter prosecutes error to this court.  

The Sarpy County Bank and the Kilpatrick-Koch Dry 
Goods Company, hereafter called the "dry goods com
pany," claiming to be interested in the property in con
troversy by virtue of mortgages from Hinkle & Son under 
date of July 17 and 18, respectively, sought to intervene 
in the replevin suit in order to assert their rights in that 
action to the property in controversy, but the petition of 
the former was stricken from the files on the motion of 
the court, and the cause proceeded to judgment in favor 
of the dry goods company against the plaintiff in the 
sum of $1,559.11, and from which the bank prosecutes 
error, assigning as ground for the reversal of the judg-
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ment the order of the district court striking its petition 
of intervention.  

Practically the only contention by plaintiff in error 

Whitney at this time is that the district court erred in 

permitting Spearman, the plaintiff below, to prove that 
he was the owner of the $1,487 note above described, then 

held by J. D. Spearman & Co., bankers, under an unre

stricted indorsement. Said note was at the date of the 

mortgage, as shown by the testimony of both Spearman, 
the payee, and the cashier, held by the bank above named 
as collateral security for advancements to said Spearman 
appearing upon the books of the bank as an overdraft.  
The district court found as a matter of fact that said note 
"was so held as collateral security for an indebtedness of 
said Cyrus K. Spearman to said bank; that said bank 
never looked to said Hinkle & Son for any of the interest 
on said note, nor for the principal thereof, but always 

looked to Cyrus K. Spearman to make good to it the sum 

received by said Cyrus K. Spearman at the time of trans
ferring of said note to the bank." This finding is un
questionably supported by the evidence, and is, we think, 
material to the issues actually tried. The testimony was 
not, it should be remembered, received for the purpose of 
verifying the terms of the unrestricted indorsement as 
against one claiming to be a bona fide holder of the note.  

Between the parties to such an indorsement the precise 
terms of the contract is always a subject of inquiry and 
may be shown by parol evidence. (Cortelyou v. Hiatt, 36 
Neb., 584; Holmes v. First Nat. Bank of Lincoln, 38 Neb., 
326; True v. Bullard, 45 Neb., 409; Corbet v. Fetzer, 47 

Neb., 269.) And the rule thus recognized applies with 

equal force to a case like that before us, where the objec
tion is interposed by one who is an entire stranger to the 

transaction. It is probable, although the question is not 

presented for decision, that the security mentioned will 

in equity inure to the benefit of the legal holder of the 

paper. There is, however, in such a transaction no in

herent vice, nor is there in the evidence adduced the
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Bryan v. City of Lincoln.  

slightest ground for imputing to the contracting parties, 
or either of them, a purpose to defraud the creditors of 
the mortgagors. There is no error in the record so far 
as it relates to the principal controversy, and the judg
ment in favor of defendant in error Spearman is accord
ingly affirmed.  

Turning to the petition in error of the Sarpy County 
Bank, we observe, first, that no exception was taken to 
the order striking the petition of intervention; second, 
there was interposed by said bank no motion for a new 
trial; third, there is no final judgment to which said 
bank is a party. Upon this record comment is unneces
sary. It follows that the petition in error must be dis
missed.  

Petition in error of Sarpy County Bank dismissed.  
Judgment in favor of defendant in error Spearman 

AFFIRMED.  

WILLIAM J. BRYAN ET AL., APPELLEES, V. CITY OF LIN
COLN ET AL., IMPLEADED WITH ELMER B. STEPHEN
SON, APPELLANT.  

FILED FEBRUARY 16, 1897. No. 8671.  

1. lYunicipal Bonds: VOTE OF PEOPLE. The clause, "When the same 
shall have been authorized by a vote of the people," contained in 
section 67, subdivision 21, article 1, chapter 13a, Compiled Stat
utes, under heading "Cities of the First Class," means authorized 
by a majority of the voters of the city.  

2. : -. A proposition to authorize the issuance of funding 
bonds was submitted to the electors of a city, pursuant to the pro
visions of such section of the statutes, at the same time and place 
as the general city election. Held, Under the facts shown, to be 
but one election; that the presumption is that all the electors 
voted at such election, and the proposition, to work its adoption, 
must have received a majority of all the votes cast at such election.  

APPEAL from the district court of Lancaster county.  
Heard below before HOLMES, J. Affirned.
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Lambertson & Hall, for appellant.  

Boehner & Rummons, contra: 

A proposition submitted to the voters of a munici
pality at a general election must receive a majority of 
the votes cast at such election in its favor, in order to be 
carried. As the bond proposition failed to receive a ma
jority of the votes cast at the election, it did not carry 
and hence all subsequent acts of the council relative 
thereto are void. (State v. Anderson, 26 Neb., 517; State 
v. Bechel, 22 Neb., 158; State v. Ben ton, 29 Neb., 469; 
Douglas County v. Keller, 43 Neb., 644.) 

A. S. Tibbets, also for appellees.  

HARRISON, J.  

The appellees herein, in their character as residents 

and taxpayers of the city of Lincoln, instituted this ac

tion in the district court of Lancaster county to restrain 

or enjoin the execution and delivery by the city, the 
mayor and city council thereof, of certain funding bonds 

in the aggregate sum of $534,500 to Elmer B. Stephenson, 

the alleged purchaser of such bonds. Pleadings were 
filed and issues joined of which there was a trial, which 

resulted in a judgment by which the execution and de

livery of the bonds were perpetually enjoined. Elmer 

B. Stephenson of defendants in the trial court has ap

pealed to this court.  
The proposition of the issuance of the bonds was sub

mitted to a vote of the people, and of the questions at 

issue in the district court was the one, Did the bond 

proposition receive the requisite number of votes to ef

fect its adoption? That it did not was asserted by ap
pellees and is urged in the briefs filed in this court; and 

on oral argument counsel for appellees especially di

rected attention to this branch of the case. The propo

sition of the issuance was, pursuant to the provisions of
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the law, submitted to a vote of the electors of the city.  
Section 67, subdivision 21, chapter 13a, article 1 of the 
Compiled Statutes, 1895, page 208, in which is embodied 
the grant of power to the officers of a municipality of the 
class to which the city of Lincoln belonged to issue fund
ing bonds, reads as follows: "To provide for issuing 
bonds for the purpose of funding any and all indebted
ness now existing or hereafter created of the city, now 
due or to become due, when the same shall have been 
authorized by a vote of the people; Prorided, That the 
mayor and council shall not fund any bonded debt at a 
higher rate. Such bonds shall be redeemable after ten 
years, at the option of the city." The phrase "when the 
same shall have been authorized by a vote of the people" 
is the portion of the section with which we have here 
more particularly to deal. Authorized by the vote, in this 
connection, can but mean by a majority, as there are but 
two answers to be made to the question submitted, an 
affirmative and a negative; and to be authorized, the 
matter of the proposition must receive the greater num
ber or majority of the votes. It could not be a plurality, 
as might be when there are more than two candidates for 
office, and the one receiving the highest number of votes 
is elected, but may not have received a majority of the 
votes. The word "people," as used here, must mean elect
ors or voters. It can have no other signification, and the 
section in which it occurs have intelligible, reasonable, 
and sensible force. It was stated in an act that towns 
and cities might submit a proposition to the vote of the 
"inhabitants." The word "inhabitants" was held to mean 
voters. (6 Am. & Eng. Ency. of Law. p. 445; Walnut v.  
Wade, 103 U. S., 683.) The 'phrase under consideration 
in the case at bar must necessarily be held, from the act 
and connection in which it appears, to refer to the vote 
of the people of the city of the class to which the act is 
applicable. A fair reading, then, of the phrase would 
be "authorized by a majority of the vote of the electors 
or voters of the city." It appears that an ordinance was
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passed by the city council in which provision was made 
for the submission of the proposition of the issuance of 
the funding bonds to a vote of the electors of the city,
and we will here digress to say that the council probably 
indicated its construction of the law with reference to the 
vote necessary to carry the subject of the submission in 
the ordinance, as did also the mayor in the notice or 
proclamation published of the election, for it was stated 
in each that if the majority of the votes cast at the elec
tion were favorable to the proposition, the mayor and 
council should have power to issue the bonds. But re
turning again to the question proper, it appears that 
though in some portions of the ordinance the election 
therein provided was denominated a "special election," 
it was fixed to be held on Tuesday, the 3d day of April, 
1894, which was the day of the general election for city 
officers, and the vote on the bond proposition was to be 
presided over by the same judges and clerks of election 
as the vote on officers at the general city election. The 
vote was taken at the same polling places in the city, the 
same registration lists were used, the same voting booths.  
Indeed, no measures were used which would mark the 
vote on the bond proposition as a separate election, ex

cept separate ballot boxes were used and probably sepa
rate poll lists. This last does not very clearly appear 

from an inspection of the evidence. This constituted but 
the one election when considered for the purpose of de

termining how many persons presented themselves and 

participated as voters in an election at that time and 
place. (State v. Becehet, 22 Neb., 158.) 

The next question which presents itself for considera

tion and adjudication is whether, under the provision we 

have quoted in regard to an election on the proposition 

to issue funding bonds held at the same time and place 
as the general election of the officers of the city, and prac

tically as a part of that election, to affirmatively indorse 

the proposition, it required but a majority of the votes cast 

for or against it, or did it require a majority of the votes.
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cast at the election? No inherent right or power ex
isted in the cify to issue these or any other bonds. To ex
ist it must be conferred by statute. (State v. Babcock, 21 
Neb., 187.) If issued, they created a debt which is in 
effect a lien upon the taxable property of the citizens of 
the municipality. (Fullerton v. School District, 41 Neb., 
301.) It is but right and just that the provisions of the 

law regulating the procedure in the preliminaries or pre
cedent conditions to be fulfilled in the authorization of 
their issuance, should be the subjects of fairly strict con
struction, and if a doubt arises or is entertained in any 
particular it should be resolved in the interest of regu
larity and fullness of compliance with such requirements.  
An application of this rule in the present instance leads 
us to the conclusion that to work the adoption of the 
proposition submitted it was necessary that a majority 
of all the votes cast at the election be favorable to it, and 
not only a majority of the ballots cast for or against the 
proposition. It required, as we have seen by giving to 
the portion of the section of the statute in reference to 
the vote its evident, ordinary, and plain import, a ma
jority of the votes of the electors of the city to authorize 
the proper officers to issue bonds, and it is but fair and 
reasonable to take the highest number of voters voting 
at the election on the selection of a person to fill any 
office for the filling of which the election was being held 
or for or against any proposition regularly submitted and 
voted upon, as constituting the body of the electors of the 
city. The registration lists would not furnish a perfect 
total of the number, as the body of the voters necessarily 
changes with- the passing of the days, some who have 
registered probably ihoving away from the city and new 
ones coming in who are unregistered, and there would 
also be many others who do not register, and probably 
as fair a test of the number of the electors of the city for 
the purpose for which it is desired in the determination 
of the question now under consideration is to fix it at the 
highest number who voted on the selection of any one
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office or matter on which an expression of the voters was 
taken at the then election. It must be presumed that the 

framers of the section of the statute, by virtue of which 

this matter of the bond issue was submitted, had it in 

contemplation that all the electors would vote (as indeed, 

if possible, they all should), and that a majority of those 

voting should settle the question. (Slingerland v. Norton, 
61 N. W. Rep. [Minn.], 322.) To adopt any other con

struction would cast it within the realm of doubt and 

uncertainty and involve inquiries whether there were 

electors who for any reason had not appeared at the polls 

and voted, would in fact lead to divers, many, and endless 

questions, invite contests in elections, and, in fact, would 

seriously cripple or impede, if not entirely destroy, any 

intended operation of the law. (People v. Warfield, 20 

Ill., 160.) 
In the case of People v. Wiant, 48 Ill., 263, the question 

to be decided was whether a vote taken on the proposi

tion had authorized a removal of the county seat from 

one town to another. In the law under the provisions 

of which the submission was made it was stated that if 

it should appear from a canvass of the votes that a ma

jority of the legal voters of the county had voted for the 

removal to Wheaton, then that place should be the county 

seat of the county. The election was held at the same 

time as the election for circuit judge. A majority of the 

votes cast on the question of the removal of the county 

seat was favorable thereto, but not a majority of the 
whole number cast at the election, as appeared from the 

poll on the election of the circuit judge. It was held: 
"Where an election on the question of the removal of a 

county seat happens to be held at the same time there is 

another election as for a circuit judge, the vote cast on 

the single question of removal will not alone govern as to 

whether a majority of all the legal votes of the county 

were given in favor of removal, but it must appear that a 

majority of all the votes cast at that election were so 
given." And it was further said in the body of the opin
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ion: "In this case it appears that the majority of the votes 
cast at the election on the question were for removal, but 
the clerk's certificate does not show that those voting in 
its favor are a majority of the votes cast at that election.  
* * * In this case, however, there was, at the same 
time, an election held for circuit judge, which was a 
regular election. We therefore have, in this case, addi
tional means of ascertaining the whole number of voters 
of the county. If the return of the various poll books of 
the county showed a larger number of votes cast for cir
cuit judge, or other officer, than were cast for and against 
removal of the county seat, then that should be taken as 
the number of voters of the county; and it should appear 
that a majority of the voters at that election had cast 
their votes in favor of removal before the county seat 
could be changed. It is not the vote cast upon that single 
question that is to govern where it occurs at any other 
election held at the same time, but it must appear that a 
majority of all the votes cast at that election are in favor 
of removal." (State v. TVinkelmeier, 35 Mo., 103; State v.  
Benton, 29 Neb., 460; Stebbins v. Judge of Superior Court of 
Grand Rapids, 66 N. W. Rep. [Mich.], 594.) 

In the decision in the case of People v. Brown, 11 Ill., 
478, in considering a section of the constitution of the 
state of Illinois wherein it was stated: "'The general as
sembly shall provide by a general law for a township 
organization, under which any county may organize 
whenever the majority of the voters of such county, at 
any general election, shall so determine,' " it was ob
served: "At the ensuing general election in the county 
of Woodford one hundred and fifty-three votes were- given 
for and one hundred and seven votes against township 
organization, while more than six hundred votes were 
cast in the county. The question arises on this state of 
case whether the township organization was legally 
adopted by the people of that county. The section of the 
constitution before recited is free from all doubt or un
certainty. The language is clear and explicit, and ad-
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mits of but one meaning. It does not mean a majority 
of those voting on the question to be submitted, but a 
majority of all the legal voters of the county. The right 
of a county to organize under a law to be passed in pursu
ance of this provision of the constitution is made ex
pressly to depend upon an affirmative vote of a majority 
of all the citizens of the county entitled to vote on the 
question." 

We are fully aware that there is a line of decisions 
which announce a doctrine differing radically from the 
general rule which we follow in the present case, but 
some of such decisions have been considered by this 
court and the doctrine disapproved and a refusal to fol
low it expressed (State v. Commissioners of Lancaster 
County, 6 Neb., 474; State v. Babcock, 17 Neb., 188), and 
we now indorse what was then stated in this regard.  

In our own state, in the case of State v. Commissioners of 
Lancaster County, supra, it appeared that the proposition 
of township organization had been submitted to the vot
ers of Lancaster county at a general election, and that 
a majority of the votes cast on the proposition were favor
able thereto, but not a majority of all the votes cast at 
the election. The decision involved a construction of 
section 5, article 10, of the constitution, under which the 
proposition was submitted, which read as follows: " 'The 
legislature shall provide by general law for township or
ganization, under which any county may organize when
ever a majority of the legal voters of such county, voting 
at any general election, shall so determine;' " and it was 
then said by GANTT, J., who wrote the opinion: "I think 
that section 5, article 10, of t]e constitution must be con
strued according to the plain meaning of the words used, 
and that the language employed therein is mandatory, 
and therefore, as the affirmative vote on the question sub
mitted was less than a majority of all the legal voters 
voting at the general election, the proposition to adopt 
township organization was defeated." 

In the case of State v. Babcock, supra, there was under
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consideration section 1 of article 15 of the constitution, 
which provides for the submission of amendments to the 
constitution proposed by the legislature to a vote of the 
electors of the state, and for publication of the proposed 
amendments for a prescribed time "immediately preced
ing the next election of senators and representatives, at 
which election the same shall be submitted to the electors 
for approval or rejection, and if a majority of the electors 
voting at such election adopt such amendments, the same 
shall become part of this constitution." In the opinion 
written by MAXWELL, J., appears the following statement 
in regard to the facts: "It is agreed by the parties that 
the whole number of votes cast at the election in iNovem
ber, 1884, was 134,000 for governor and other state offi
cers, and 132,000 for senators and representatives; and in 
favor of the proposed amendment 51,959, and 17,766 
against the same." It was held that the proposed amend
ment, to be adopted, must have received a majority of 
the whole number of votes cast at the election, and as it 
had not, it was not adopted. For a decision in regard to 
a similar provision of the constitution of the state of 
Ohio, on the same subject, see State v. Foraker, 23 N. E.  
Rep., 491.  

In the case of State v. Bechel, supra, the question was of 
the vote necessary to give consent to a street railway com
pany to construct and maintain a street railway on the 
streets of Omaha. The proposition was submitted and 
voted upon at the same time and place as the general city 
election. The proposition received a majority of the 
votes cast on that particular question, but not a majority 
of the largest number of votes cast at the election- on any 
one office or matter submitted, and hence it was held by 
the court not carried. The submission was made under 
the following provisions: Section 2 of the article of the 
constitution entitled "Miscellaneous Corporations," in 
which it was stated that the legislature should pass no 
general law "granting the right to construct and operate 
a street railroad within any city * * * without first
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requiring the consent of a majority of the electors 
thereof," and section 5 of article S (now 7), chapter 72, 
Compiled Statutes, in which the requirement in regard 
to the vote necessary to carry .the question was: "And 
if a majority of the votes cast at such election shall be in 
favor of," etc.  

In the case of State v. Anderson, 26 Neb., 517, the lan
guage of section 30, part 1, chapter 18, Compiled Statutes, 
wherein it states, " 'If it appears that two-thirds of the 
votes cast are in favor of the proposition,' " was held to 
require for the adoption of a proposition to which the 
section had reference a number of votes equal to two
thirds of the votes cast upon any one question, or for all 
the candidates for any one office, at the election at which 
the proposition was submitted. (See, for approval of 
general principle, Douglas County v. Keller, 43 Neb., 635; 
and for approval of the doctrine of State v. Anderson, 
supra, in regard to the section of the statute therein con
sidered, see Stenberg v. State, 50 Neb., 127.) 

In the case of State v. Benton, 29 Neb., 460, in which the 
facts in respect to the submission of the question of the 
issuance of bonds by the school district of the city of 
Omaha, a metropolitan city constituting one school dis
trict, and the manner of conducting the election, etc., 
were very similar to the circumstances, in the like connec
tion, of the case at bar, there were two provisions of the 
law applicable to and governing the vote necessary to 
be cast to carry the proposition under consideration, 
worded as follows: "'A majority of the ballots polled at 
such an election shall be for issuing bonds,'" and "'The 
electors shall sanction the issuing of said bonds in the 
manner aforesaid.'" The submission was at the same 
time and place as a regular city election, and the question 
received a majority of the votes cast as to it, but failed 
to receive a majority of all the votes polled for some of 
the offices to be filled at the regular city election, and it 
was held "not sanctioned by the vote given." 

The case of State v. Roper, 47 Neb., 417, involved the
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consideration of a special election on the proposition of 
removal of a county seat. It was an election held spe
cially for the purpose of determining the one question, 
and there was no voting for any person or anything more 
than the proposition of removal. The decision of this 
court finally hinged on the determination of the point of 
whether certain ballots should be counted as votes cast 
or not. The opinion in the Roper case has no bearing on 
the question now under consideration, except to the ex
tent that it approves the general rule that when a propo
sition of the nature of the one out of the vote upon which 
the controversy in the case arose is submitted at a gen
eral election, the highest number of votes cast on any 
proposition or for any candidate is assumed to be the 
total number, of which the requisite majority must be 
obtained.  

We have thus referred to the foregoing decisions of 
this court for the purpose of calling attention to the fact 
that through and in each and every one of them there is 
the element or principle that if a proposition is submitted 
at a general state or municipal election, under a law 
which requires for the adoption of the proposition a 
majority of all the votes cast, it must receive more than 
one-half of the total number of votes polled at such elec
tion on any matter or the filling of any office on which a 
vote is taken. The proposition to issue the bonds is 
shown to have received a majority of the votes cast for 
and against it, but not a majority of the votes cast at the 
election at which it was submitted, hence was not 
adopted. The power of the officers of the city to issue 
the bonds depended on the authorization of such action' 
by "the vote of the people," and not on any declaration 
of the result of the election by the officers, or any of them, 
or any other person or persons; and the authority not 
having been granted by the vote taken, they could not.  
issue them. (Douglas County v. Keller, 43 Neb., 635; Sten
berg v. State, 50 Neb., 127.) 

It appears that the bonds had been prepared and con-
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lained a clause that they should be "payable in United 
States gold coin, government standard of present weight 
and fineness, or its equivalent," or were, as prepared, 
what are commonly known as "gold bonds," and the 
question is presented here whether under a general au
thorization for the issuance of the bonds, if conferred, 
would the bonds as prepared be valid? Since the de
cision of the question we have heretofore discussed dis
poses of the case, and a determination of this one would 
not change the result, we deem it unnecessary at this time 
to consider and decide the further query. It follows that 
the judgment of the district court is 

AFFIRMED.  

SIDNEY S. STEWART V. HENRY C. SMITH.  

FILED FEBRUARY 16, 1897. No. 7117.  

1. Review: SUFFICIENCY OF EVIDENCE. A case will not be reversed on 

the ground of the insufficiency of the evidence to sustain the ver
dict where there is not such a lack of evidence in its support as to 
lead to the conclusion that it is manifestly wrong.  

2. Action for Commission on Sale of Land: VERDICT FOR DEFENDANT.  
Evidence in this case held sufficient to sustain the verdict rendered.  

S., Real Estate Agents: CoimmkfissioN. A real estate broker who is em
ployed to sell or dispose of property has no claim for a commis
sion until he has furnished a purchaser for the property, willing 
and able to buy it upon such terms and at the price prescribed by 
the vendor.  

4. Instructions: REQUEST. If further and more specific instructions 
are desired on a point covered by the charge given, they must be 
prepared and presented on behalf of the party in whose interest it 
is contended they were necessary.  

5. - : REVIEW. Certain instructions attacked as erroneous held 
applicable to the evidence, and, when read and construed in con
nection with other branches of the charge, not to be erroneous or 
prejudicial to the rights of the complaining party.  

ERROR from the district court of Johnson county.  
Tried below before BUSH, J. Affirmed.
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L. 0. Chapman and W. E. Stewart, for plaintiff in error.  

E. W. Thomas and J. Hall Hitchcock, contra.  

HARRISON, J.  

In this action the plaintiff sought to recover a sum 
alleged to be his due from defendant as commission on 
sale of real estate alleged to have been effected by him 
for defendant. The material portions of the petition filed, 
after allegations of defendant's ownership of the real 
estate, were as follows: 

"That this plaintiff and defendant, on or about the 
3d day of September, 1892, entered into an agreement 
in which it was stipulated that this plaintiff was to find 
for and furnish to this defendant a purchaser for the real 
property aforesaid.  

"3. That the terms named in the said agreement on 
which this plaintiff was to furnish to this defendant a 
purchaser was as follows: $4,500, $2,500 in cash, pur
chaser to assume a mortgage then on the land of .$2,000, 
as a part of the purchase price to be paid.  

"4. That in accordance with the agreement aforesaid 
this plaintiff did, on or about the 6th day of October, 1892, 
furnish to this defendant a purchaser for the said real 
property aforesaid; that the said purchaser agreed to 
and with this defendant to purchase the said land upon 
the terms aforesaid; that at the time of the said agree
ment between this defendant and the purchaser of the 
said land the said purchaser was in a financial way able 
to comply with his part of the contract; that the said 
purchaser was a bona fide purchaser.  

"5. That the said service rendered by this plaintiff to 
this defendant is reasonably worth the sum of $137.50." 

The answer contained an admission of the ownership 
of the property described in the petition and a general 
denial of each and every other allegation of the petition.  
A trial of the issues in the district court of Johnson 
county, where the suit was instituted, resulted in a ver-
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dict and judgment favorable to defendant, from which 

this error proceeding on behalf of plaintiff has been pros

ecuted to this court.  
One assignment of error presents the question of the 

sufficiency of the evidence to support the verdict ren

dered. The sale of the land, on the negotiation of which 

this action is predicated, was never completed by any 

payment of the purchase price or any portion thereof, or 

by any transfer or agreement therefor. Indeed the evi

dence, although conflicting, warranted a finding that no, 

definite or settled arrangement had been reached as to, 

the terms of a contemplated sale. Of the conflicting evi

dence there was also sufficient to sustain a finding that 

plaintiff had never been employed by defendant to sell 

the land, and possibly that the relation of principal and 

agent in regard to such sale had never, directly or indi

rectly, by stated contract or by acts of one accepted by 

the other, been given an existence; and further, that the 

party, the prospective purchaser furnished by plaintiff, 
was not at the time ready and able to complete the pur

chase according to the proposed terms of sale. These are 

all essential elements without the appearance of which, 
in an action of this character, the plaintiff was not en

titled to recover, and the contrary finding, based on suffi

cient evidence, will not be disturbed. "A new trial will 

not be granted by the supreme court on the ground of a 

want of sufficient evidence to support the verdict, unless 

the want is so great as to show that the verdict is mani

festly wrong." (Potvim v. Curran, 13 Neb., 302.) 
It is of the assignments that the trial court erred in 

giving the first instruction requested for defendant. The 

alleged error in this instruction was that it informed the 

jury that the evidence, to entitle the plaintiff to a recovery, 
must show that the relation of principal and agent, in 

respect to the proposed sale of the land, existed between 

the plaintiff and defendant; also, that it was not applica

ble to the evidence. With reference to the latter, suffice 

it to say that it was applicable to the evidence, and in
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regard to the former, when the instruction was viewed 
as it should be, in connection with further instructions, 
prepared and given at the instance of counsel for plaintiff, 
the jury could only understand it must appear that the 
relation of employe and employer existed; that plaintiff 
represented and did any acts alleged to have been per
formed by him in and about the negotiations for a sale of 
the land, for and in behalf of defendant, and thereby be
came entitled to compensation.  

It is complained that it was error to give an instruc
tion asked for defendant, that the plaintiff must establish 
the procurement of a purchaser ready and willing and 
of the financial ability to complete the purchase for the 
price and on the terms and conditions originally required 
by the owner of the land. Counsel say: "That the pro
posed purchaser must be able, as well as willing, to per
form, we do not deny; but we contend that ability to per
form is presumed, in absence of evidence to the contrary, 
and if inability is a defense, it must be pleaded and proven 
by the defendant. This instruction changed the burden 
of proof, which is error on the part of the court;" citing, 
with others, the case of Grosse v. Cooley, 45 N. W. Rep.  
(Minn.], 15, wherein it was held: "Where a real estate 
broker has procured a purchaser for the property of his 
principal, the solvency and ability of such purchaser to 
perform the obligations of his contract will be presumed 
until the contrary is proven." This is but saying that 
when the proof shows that a purchaser was procured who 
entered into a contract for the purchase of the property, 
a priia facie case has been made by the plaintiff; that 
the presumption will prevail that the party is able to per
form. This, if the rule in this state, which we need not 
now decide, does not and did not conflict with what was 
stated in the instruction the subject of this attack. Un
questionably the plaintiff must both plead and prove the 
ability to perform,-must establish a prima facie case.  
What facts proven and their necessarily attendant pre
sumptions might suffice as a performance of such task,
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if a matter demanding further instruction, devolved the 
duty on counsel for plaintiff, of the preparation and pre
sentation for giving of such an instruction. This they 
failed to do, and the complaint, if it could have prevailed, 
is without force.  

Error is specifically assigned of the giving, in the 

charge to the jury, of each of the instructions, third, fifth, 
and sixth, requested for the defendant. These instruc

tions were applicable to the evidence, and when read and 

construed in connection with the other portions of the 

charge, especially those given at the request of counsel 

for plaintiff, were not erroneous or prejudicial to the 

rights of plaintiff, hence the objections to- them must be 

overruled. No available errors have been assigned and 

presented, and it follows that the judgment will be 

AFFIRMED.  

JAMES TALcoTT, APPELLANT, V. JAMES R. C. FIELD ET AL., 
APPELLEES.  

FILED FEBRUARY 16, 1897. No. 7106.  

Bill of Exceptions: AUTHENTICATION. A bill of exceptions must be 

authenticated by the clerk of the district court to entitle its con

tents to consideration in an appeal to this court.  

APPEAL from the district court of Gage county. Heard 

below before BUsH, J. Affirmed.  

J. E. Cobbey, for appellant.  

HARRISON, J.  

The result of the trial of the issues in the district court 

of Gage county in this, an action instituted by appellant 

to subject certain property described in the petition filed 

to the payment of a judgment in favor of appellant 

against the appellees herein, was a finding and judgment
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for appellees of dismissal of appellant's action, from 
which an appeal has been perfected to this court.  

The questions presented on appeal require an examina
tion and consideration of the evidence adduced on the 
trial, or a portion thereof. What purports to be a bill of 
exceptions is attached to the record, but it lacks identifi
cation by the certificate of the clerk of the district court; 
hence the matters therein contained will not be investi
gated. Since the evidence is not properly before us, and 
without it we cannot determine the force of appellant's 
attack on the judgment of the trial court, such judgment 
must be 

AFFIRMED.  

EDWIN W. MOSHER v. OLIVER P. COLE ET AL.  

FILED FEBRUARY 16, 1897. No. 7095.  

Landlord and Tenant: ACTION FOR RENT: ATTORNMENT. In an action 
for rent the defendants answered that the lessor had falsely rep
resented that he was the owner of and entitled to control the de
mised premises, and thereby induced the lessees to enter into the 
lease, when in fact the lessor did not own the premises and was 
not entitled to the control thereof or to lease them, and that sub
sequently the defendants had attorned to and received a lease of 
the property from the owner, and paid the rent during the time 
for which it was claimed in the action to the later lessor. Held, 
That inasmuch as the lessee took possession of the premises under 
the lease by virtue of which the plaintiffs asserted their claim for 
rent due, and it not being shown that defendants had surrendered 
their rights under the first lease or been kept out of possession, 
or that there had been an eviction or its equivalent by the holder 
of the paramount title, there was no sufficient defense.  

ERROR from the district court of York county. Tried 
below before BATES, J. Reversed.  

Gilbert Bros., for plaintiff in error.  

References: Mattis v. Robinson, 1 Neb., 3; 1 Washburn, 
Real Property, 361; 2 Herman, Estoppel & Res Judicata,
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see. 868; McAusland v. Pundt, 1 Neb., 249; Parker v. Nan

son, 12 Neb., 419; Denniss v. Twitchell, 10 Met. [Mass.], 180; 
Boyd v. State, 19 Neb., 128; Rector v. Gibbon, 111 U. S., 276.  

F. C. Poioer, contra.  

References: Anderson v. Smith, 63 Ill., 129; Mattis v.  
Robinson, 1 Neb., 3; Carter v. Marshall, 72 Ill., 609; Ber

ridge v. Glassey, 7 Atl. Rep. [Pa.], 749.  

HARRISON, J.  

In this case it was alleged for cause of action in plaint

iff's petition that on May 9, 1892, Charles Green was law

fully possessed of certain described property in the city 

of York, this state, which he then leased to the defend

ants for the term of one year, they to pay therefor the 

sum of $15 per month in advance for each and every 

month during the term of the lease; that on July 2, 1892, 

the plaintiff became the owner of the lease and entitled 

to the benefits thereof by virtue of an assignment exe

cuted by the lessor named in the lease; that defendants 

were notified of said assignment and gave their assent 

thereto, and promised in writing, indorsed on said lease, 
to make payments *due thereunder to plaintiff; that de

fendants had defaulted in five payments due under the 

terms of the lease, commencing with the payment due 

September 10, 1892. Defendant's answer was to the ef

fect that Charles Green was not, at the time of the execu

tion of the lease under which the claim in this action ac

crued, the owner or entitled to the possession or control 

of the premises leased, and that he had not been since the 

31st day of December, 1891, at which date the title and 

right of possession of said property had been decreed by 

the district court of York county to be in one Rachel B.  

Green, to the exclusion of all persons, and especially 

Charles Green, named as lessor in the contract of lease 

with defendants; that defendants were induced to enter 

into said contract by the false representations of Charles
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Green that he was the owner and in possession of the 
property to be affected thereby, and entitled to the con
trol thereof; that long subsequent to the execution of 
the lease the defendants became informed of the facts in 
regard to the title and right to possession and control of 
the property occupied by them by virtue of the lease, and 
were notified by the agents of Rachel B. Green of her 
claimed rights in the premises and demand made that 
defendants vacate the property, and that they would be 
evicted unless they would attorn to Rachel B. Green and 
pay to her all moneys due for the use and occupation of 
the premises; that defendants afterward recognized and 
acknowledged the rights of Rachel B. Green in the prem
ises and made such payments to her, including the 
amounts due for the months for which the payments are 
demanded in the present action. For plaintiff, in reply, 
there was a denial of all allegations of the answer in 
relation to false representations made by Charles Green, 
at the time of leasing, of and concerning the title to the 
property and the rights of possession and control thereof.  
There was an affirmative statement that the case was one 
on an appeal from the judgment of a justice of the peace, 
and that in the inferior court no such defense had been 
made of the issues tried and adjudicated. The reply also 
contained an admission of the rendering of the decree 
December 31, 1891, pleaded in the answer, but alleged 
the appeal thereof to the supreme court, and the approval 
and filing of a supersedeas bond; and further, that when 
the decree was rendered Charles Green was in the posses
sion of the property; that Rachel B. Green had moved 
the court for a writ of possession of said premises after 
the rendition of the decree set forth in the answer and 
her motion had been overruled. A jury was impaneled 
and a trial of the issues had. At the close of the intro
duction of the evidence the presiding judge instructed the 
jury to return a verdict for defendants, which instruction 
was obeyed by that body, and in the regular course of 
the proceedings judgment was rendered in accordance
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with the verdict. The case has been removed to this 
court by error proceedings on behalf of the plaintiff.  

It is a general rule that a tenant cannot deny his land
lord's title in an action to recover the rent moneys ac
crued under the terms of the lease. (Washburn, Real 
Property, 357*.) In the case of Nissen v. Turner, 50 Neb., 
272, wherein an action for rent moneys due was attempted 
to be defended on the ground of want of title in the 
lessor and title in another, and false representations of 
lessor in regard to the title, which induced the lessee to 
execute the contract of lease, it was held: "To an action 
for rent the defendant pleaded that he had been induced 
to enter into the lease by the plaintiff's falsely and fraudu
lently representing to him that lie was the owner of the 
demised premises, whereas in fact he was not the owner 
and had no authority to lease the same; that thereafter 
the defendant had accepted a lease from and paid rent 
to the true owner. Held not to state a defense, there 
being no averment that the lessee had not entered into 
possession, or that he had been kept out of possession or 
evicted by the holder of the paramount title, or that he 

liad surrendered the lease." (See, also, Parker v. Nanson, 
12 Neb., 419; MeAusland v. Pundt, 1 Neb., 249.) The facts 
of the case at bar bring it directly within the rule an
nounced in Nissen v. Turner; hence it must be governed 
thereby.  

Counsel for defendant cite and rely upon the decision 
in the case of Mattis v. Robinson, 1 Neb., 3, to sustain their 
position in this case, and it is stated in the brief of coun
sel for plaintiff that it was claimed in the trial court to 
announce the doctrine "that a tenant can yield to a para
mount title simply by notifying the landlord, without an 
actual surrender of possession." What was, in fact, an
nounced in Mattis v. Robinson, supra, was the following: 
"Wherever there is a paramount title in a third person, 
who has a right thereby to the possession, and it can be 
done without any collusion or bad faith to the lessor, the 
tenant, in order to prevent being expelled by the holder of
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that title, to whom, otherwise, he would be rendering 
himself liable as a trespasser, may yield the possession 
and attorn to or take from such holder of the title a new 
lease, or he may abandon the possession. In neither case 
will he be liable to the first lessor for rent. In the for
mer case he may resist his first lessor's claim to the pos
session by the new right thereby acquired. In all cases 
he should notify his landlord of his action." From these 
statements and the discussion in the body of the opinion 
it is clear that what is meant is that an eviction, or what 
is equivalent thereto, by the holder of the paramount title 
must occur to warrant an attornment by the tenant to 
such party, and this must be coupled with notice to the 
landlord or original lessor. The circumstances of the 
case at bar, as developed by the evidence, were not of a 
character to bring it within the doctrine of the decision in 
Mattis v. Robinson, supra, or, indeed, within any of the 
restrictions or limitations of the general rule. It follows 
that the charge of the trial court to the jury to return a 
verdict for defendants was erroneous, and the judgment 
based on the resultant verdict must be reversed and the 
case remanded.  

REVERSED AND REMANDED.  

OICIAGO, BURLINGTON & QUINCY RAILROAD COMPANY 

v. JAMES LYON.  

FILED FEBRUARY 16, 1897. No. 7128.  

1. Railroad Companies: RIGHT OF WAY: FENCES. Section 18, article 2, 
chapter 2, Compiled Statutes, in which a lawful fence is defined, 
has no reference to the fencing of the line or right of way of a rail
way. The latter subject is covered or governed by the provisions 
of section 1, article 1, chapter 72, of the Compiled Statutes.  

2. -: - : EXPENSE OF FENCES: LIABILITY OF COMPANY. A 
party who has given to a railway company the notice to build a 
fence between its right of way and his adjoining land prescribed 
in the proviso to sectio.n 1, article 1, chapter 72, Compiled Statutes,

640 NEBRASKA REPORTS. [VOL. 50



Chicago, B. & Q. R Co. v. Lyon.  

must, to be entitled to recover in an action for the reasonable ex

pense of the erection of the fence after failure of the company so 

to do, show that the fence built by him along the right of way 

complies with the requirements of said section.  

ERROR from the district court of Perkins county.  

Tried below before NEVILLE, J. Reversed.  

W. S. Morlan and J. W. Deweese, for plaintiff in error.  

References: Missouri P. R. Co. v. Youngstrom, 27 Pac.  

Rep. [Kan.], 982; Lake Eric & W. R. Co. v. Lanert, 27 N. E.  

Rep. [Ind.], 324; Pennsylkania R. Co. v.. Riblet, 66 Pa. St., 
164; Welles v. Northern C. R. Co., 25 Atl. Rep. [Pa.], 51.  

Parsons & Logan, contra.  

HARRISON, J.  

The defendant in error brought action in the district 

court of Perkins county to recover the alleged value of a 

fence built by him along the company's line of road, or 

right of way, and between the land owned and occupied 

by him and the right of way, alleging, inter alia, that the 

company's line of road, including a portion thereof which 

was on the land of the defendant in error, had been con

striicted, open for and in use for more than six months 

prior to December 16, 1892; that said land was not within 

the limits of any city, town, or village, nor were there 

public road crossings or highways within or on the right 

of way over and across the land of defendant in error; 

that on the date mentioned the defendant in error served 

on the company a notice of the intention by him enter

tained to build a fence and thereby inclose his land, and 

requesting the company to construct a fence along its 

right of way on and adjoining said land; that after the 

lapse of more than six months immediately succeeding 

the service of the notice, the company having failed to 

build the fence along its right of way as demanded in the 

notice, the defendant in error procured the necessary 

material and erected said fence, whereby the company be

45
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came indebted to him in the sum of $74.27. The answer 
of the company was in the following words: 

"1. Denies each and every allegation in said petition 
contained, except the matters and facts hereinafter spe
cifically admitted.  

"2. The plaintiff has not inclosed the land mentioned 
in plaintiff's petition, or any part thereof, with a lawful 
fence, and at no time before the comimencement of this 
action did the plaintiff intend to build around the land 
in plaintiff's petition described, and up to the right of 
way of the line of railroad operated by this defendant, a 
lawful fence." 

To this answer there was a reply, a general denial. A 
jury was waived and a trial of the issues had to the court.  
The following stipulation of facts was filed: "It is hereby 
stipulated and agreed between the plaintiff and the de
fendant in this action, and for the purpose of this trial it 
is to be considered as evidence by the court, that the de
fendant is a corporation and the owner and operator of 
the railroad described in plaintiff's petition; that the 
plaintiff, on the 16th day of December, was the owner of 
the southeast quarter of section 18, township 10 north 
of range 39 west, in Perkins county, Nebraska, adjoining 
the right of way of said railroad; that said railroad 
crosses the above described land in a direction nearly 
east and west, leaving about fifty acres north of said track 
and the balance on the south side; that said land is not 
within the limits of any city, town, or village, and that 
there is no crossing of public roads or highways on the 
right of way across the said lands; that on the 16th day 
of December, 1892, the plaintiff served notice upon the 
defendant that he desired and intended to inclose his land 
on the adjoining right of way of the defendant on the 
south of the railroad with a fence, and requested the de
fendant to construct a fence along the right of way, as 
provided by section 555, page 192, of the Consolidated 
Statutes of Nebraska. The plaintiff constructed a fence 
around his land up to the right of way of the defendant,
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consisting of two wires attached to the posts set two 
rods apart; that this was the very same kind of fence he 
intended and the only kind of fence he intended to build 
at the time he served the notice; that he constructed 
along the line between the railroad and the land above 
described a fence composed of posts and four wires; 
wires attached to posts sixteen feet apart, with stays 
midway between, the top wire being four and one-half 
feet from the ground and the bottom wire one and one
half feet from the ground, and two other wires equal 
distance between the top wire and the bottom wire. The 
fence so constructed along the right of way of the railroad 
is not a fence suitable and amply sufficient to prevent 
hogs from getting on the railroad. That the prices of the 
material used and the labor performed in constructing 
the fence along the railroad by the plaintiff set forth in 
the petition are the reasonable prices and value thereof, 
and that no part of the amount claimed has been paid; 
that more than six months elapsed from the 16th day of 
December, 1892, the date of the service of the notice, and 
the defendant failed to erect said fence as required by 
said notice, and that after the six nonths elapsed the 
plaintiff built the fence above described." 

Of the oral evidence we will quote the following por
tion: 

Q. I will ask you to state, if you know, if the fence 
built by you along the right of way of the railroad cross
ing your land, as mentioned in this stipulation, was like 
other fences built by the railroad company crossing other 
lands in this county and vicinity.  

A. It was; more than the posts that I got wasn't as 
large as other posts. The posts were the same distance 
apart, same number of wires, and the wires the same 
distance apart.  

The action was instituted under the provisions of sec
tion 1, article 1, chapter 72, Compiled Statutes, 1895, 
which took effect as a law June, 1867, and a proviso 
thereto, passed during the legislative session of 1883.
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The section and proviso read as follows: "That every 
railroad corporation whose lines of road or any part 
thereof is open for use shall, within six months after the 
passage of this act, and every railroad company formed 
or to be formed, but whose lines are not now open for use, 
shall, within six months after the lines of such railroad 
or any part thereof are open, erect and thereafter main
tain fences on the sides of their said railroad or the part 
thereof so open for use, suitably and amply sufficient 
to prevent cattle, horses, sheep, and hogs from getting 
on the said railroad, except at the crossings of public 
roads and highways, and within the limits of towns, 
cities, and villages, with opens, or gates, or bars at all 
the farm crossings of such railroads for the use of the 
proprietors of the lands adjoining such railroad, and 
shall also construct, where the same has not already been 
done, and hereafter maintain at all road crossings,-now 
existing or hereafter established, cattle guards suitable 
and sufficient to prevent cattle, horses, sheep, and hogs 
from getting onto such railroad, and so long as such 
fences and cattle guards shall be made after the time 
hereinbefore prescribed for making the same shall have 
elapsed, and when such fences and guards, or any part 
thereof, is not in sufficiently good repair to accomplish 
the objects for which the same is herein prescribed, is 
intended, such railroad corporation and its agents shall 
be liable for any and all damages which shall be done 
by the agents, engines, or trains of any such corporation, 
or by the locomotives, engines, or trains of any other 
corporations permitted and running over or upon their 
said railroad, to any cattle, horses, sheep, or hogs thereon; 
and when such fences and guards have been fully and 
duly made, and shall be kept in good and sufficient repair, 
such railroad corporation shall not be liable for any such 
damages, unless negligently or willfully done; Provided, 
however, That any person, company, or corporation own
ing land adjoining the right of way of any railroad com
pany in this state, and not within the limits of any town,
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village, or city, and intending to inclose his or their land, 
or any part thereof, that adjoins such right of way or 
railroad, with a fence, such person or the secretary of 
such company or corporation, by direction thereof, may 
notify in writing such railroad company of such intention 
and request such railroad company to build a lawful 
fence as described in this section, on the line between 
their railroad and the land intended to be inclosed. Such 
notice shall definitely specify two points on such line 
between which points such fence is requested to be 
erected, and describe the field intended to be inclosed.  
The railroad company shall, within six months after re
ceiving such notice, cause to be erected the fence required 
by such notice, and in case of a failure so to do the party 
so giving notice as aforesaid may cause such fence to be 
erected, at a reasonable cost, and collect the amount 
thereof from the railroad company so neglecting to erect 
the fence." 

There was some discussion in the briefs as to the kind 
of a fence to be erected to fulfill the requirements of the 
section of the statute we have just quoted, and it was 
urged in behalf of the company that the erection of such 
a fence as is described in section 18, article 2, chapter 2, 
Compiled Statutes, as a lawful fence, is what is demanded 
by the provisions of section 1, article 1, chapter 72; but 
this is not necessarily true, and that the fence prescribed 
and described in section 18, article 2, chapter 2, is what 
may be denominated a lawful fence when made for the 
mere inclosure of land does not authorize the conclusion 
that it is the fence meant and required in section 1 of 
chapter 72. It could not be so unless it was according 
to the terms of the last mentioned section, as a structure 
"suitably and amply sufficient to prevent cattle, horses, 
sheep, and hogs from getting on the said railroad," or, 
expressed in other words, to bar or inclose such animals: 
This question was considered and decided by this court 
in the case of Chicago, B. & Q. R. Co. v. James, in an opinion 
written by MAXWELL, J., reported in 26 Neb., 188. It was
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announced: "The provisions of section 18, chapter 2, 
Compiled Statutes, defining a lawful fence, apply alone 
to the inclosing of lands, and do not apply to the fencing 
of a railway. That matter is governed by section 1, 
article 1, chapter 72, Compiled Statutes." It is true that 
the material to be used and the form and manner of con
struction of the fence are not set out in terms, or even 
indicated, in section 1 of chapter 72, but doubtless a fence 
could be devised and erected, if the desire existed so to do, 
which would be reasonably ample and sufficient to in
close either or all of the specified animals, or bar the 
progress of either in any particular direction.  

One contention on the part of the company is that the 
fence built by the defendant in error, the 6xpense thereby 
incurred being the amount sought to be recovered herein, 
and for which he was given judgment, was not such a 
fence as is exacted by the section of the statutes under 
which the claim is asserted, and that this is disclosed 
by the stipulated statement of the facts, wherein it was 
,aid: "The fence so constructed along the right of way of 
the railroad is not a fence suitable and amply sufficient 
to prevent hogs from getting on the railroad;" that in 
order to entitle the defendant in error to be paid for 
making the fence it must have been such a structure as 
was required by the law under which the claim is pre
sented. The statute prescribed that the fence must be 
suitably and amply sufficient to prevent certain desig
nated animals, including hogs, from getting on the rail
road, and also that the person, owner of and intending to 
inclose land through or over which the company's road 
extended, might give the company written notice of such 
intention and request it to build a "lawful fence as de
scribed in this section on the line between the railroad 
and the land intended to be inclosed," and if the company 
failed to comply with the request of the notice within six 
months after its service the party might cause such a 
fence to be erected, at a reasonable cost, and collect the 
amount of such cost from the company, from all of which
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it is clear that the fence erected by the party claiming 
to collect the amount of its cost from the company, by 
reason of the company's neglect to build the fence within 
the statutory time after such notification, must be such a 
fence as meets the requirements of the statute under 
which the claim is made. And it further appears that 
the fence, on the erection of which this suit is predicated, 
was not such an one, for the reason that it would not turn 
or inclose or prevent hogs from'getting on the railroad; 
hence no cause of action accrued and the judgment ren
dered was erroneous.  

It is urged in this connection, in behalf of defendant in 
error, that the fence which he built was similar to the 
fences erected by the company along the line of its right 
of way, to meet the demands of the statute and of parties 
in statutory notices served in regard to such fences; that 
inasmuch as in building the fence, the cost of which he 
seeks to recover herein, he followed the pattern set by 
the company, it should be sufficient, although not so in 
contemplation of the statute. If the company has 
erected, or caused to be erected, fences which were lack
ing in the particular in which it is stipulated the. one 
built by defendant in error was deficient, then it has, in 
so doing, not complied with the statute, and in each in
stance could not successfully allege its action as a com
pliance with the law; but its failure can furnish no 
reason for allowing to the defendant in error a recovery 
on an incomplete performance of the statutory require
ments in regard to the kind of a fence to be erected. The 
judgment of the district court is reversed and the cause 
remanded.  

REVERSED AND REMANDED.
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ABRAHAM RACHMAN ET AL. V. J. F. CLAPP ET AL.  

FILED FEBRUARY 16, 1897. No. 7022.  

1. Sales: PAYMENT OF ANTECEDENT DEBT. A bill of sale received in 
payment of an antecedent debt protects the vendee to the same 
extent as had there been a new consideration, If taken in good 
faith and without an intention to defraud the other creditors of 
the vendor.  

2. Attachment: SERVICE OF PROCESS. Jurisdiction over attached 
property is not lost by failure to serve process in the main case 
so long as the action remains pending. (Darnell v. Mack, 46 Neb., 
740.) 

ERROR from the district court of Douglas county.  
Tried below before ScoTT, J. Reversed.  

Kennedy, Gilbert & Anderson, and 0. P. Halligan, for 
plaintiffs in error.  

B. N. Robertson, Martin Langdon, Cavanagh & Thomas, 
Rich, O'Neill & Sears, and Mclanahan & Halligan, contra.  

NORVAL, J.  

This was a suit in replevin to recover a stock of grocer
ies, store fixtures, and other personal property. A sepa
rate verdict was returned in favor of each defendant cov
ering different portions of the chattels, and from the 
judgments rendered thereon, plaintiffs have prosecuted 
error proceedings to this court.  

Plaintiffs claim to be the absolute owners of the prop
erty in controversy, while the defendants seized the same 
under certain writs of attachment issued against HF. S.  
Rachman, plaintiffs' son, who at one time was the owner 
of the chattels, and the defendants insist that he had not 
parted with his title thereto at the time the levies in 
question were made. The disputed question of ract in 
the case was: Did the plaintiffs, or their son, own the 
property? It is undisputed that one Milford E. Jaines
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was the owner of a grocery stock and fixtures located at 
1921 Sherman avenue, in the city of Omaha, which on the 
1st day of September he sold and conveyed by bill of sale 
to B. Rachman, one of the plaintiffs, and on the same day 

the latter, by bill of sale, conveyed the same property to, 
her son, the said H. S. Rachman, who immediately took 

possession and carried on the business, until January 27, 
1893, replenishing the stock from time to time by pur

chases. On the date last aforesaid, the son conveyed to 

the plaintiffs, by bill of sale, the stock then on hand, the

fixtures and some other chattels, the same being the 

property now involved in this suit, in payment of an in

debtedness of something less than $1,400, the larger por

tion of which represented the amount due from H. S.  

Rachman to his mother for the original purchase price of 

the goods. Just preceding the last transfer the stock 

was inventoried by the father, his son, and two clerks of 

the latter, consuming in doing so one day and a part of 

one night. The bill of sale was filed for record in the 

office of the county clerk, and possession of the property 

taken by the plaintiffs. Subsequently, the several writs 

of attachment were issued and levied thereon. The son 

was insolvent at the time. The defendants introduced 

testimony tending to show that one of the plaintiffs,.  
Abraham Rachman, at the time the levies were made,.  

stated that he had always owned the stock of goods and 

that the son was conducting the business for the father; 

also, that he, Abraham, told the defendant Clark that the 

son owned the horses levied upon. The latter alleged 
statement is denied by Abraham, but the other stands.  

uncontradicted. The record discloses that immediately 

prior to the making of the last bill of sale McCord, Brady 
& Co. sold on time and delivered to H. S. Rachman 

twenty sacks of flour, which have never been paid for.  

Upon this feature of the case the court gave the follow

ing instruction to the jury, which is assigned as error: 

"If you find from the evidence that the twenty sacks 

of flour were purchased a short time before the date

117OL. 50] JANUARY TERM, 1897. 649



Rachman v. Clapp.  

when the -plaintiff claims to have bought the property 
back from his son, * * * and you further find that 
the defendant has shown by a preponderance of the evi
dence that the twenty sacks of flour were the property of 
the intervenors, McCord, Brady & Co., and that the same 
has not been paid for and the value thereof, then your 
verdict should be for the intervenors, McCord, Brady & 
Co., upon their petition of intervention as to the twenty 
sacks of flour. And you are further instructed that if 
when this flour was purchased by H. S. Rachman, 
whether he was the actual owner of the store or not, if 
he was in failing circumstances, unable to meet his obli
gations, and you further find that the plaintiffs knew that 
fact, or had reason to know the fact; that is, if a reasona
bly cautious and prudent man would have known the 
fact that H. S. Rachman purchased the grocery, includ
ing the flour, if you find he did purchase it back, that H.  
S. Rachman was indebted, and unable to pay his debts, 
or, if you further find that at the time of the alleged pur
chase by Abraham Rachman he took it back, took the 
store back for an antecedent debt, knowing, or having 
reason to know, if he did know or have reason to know 
that H. S. Rachman was in failing circumstances and 
unable to pay his debts, such transaction on the part of 
Abraham Rachman would not give him the right of pos
session of this flour as against McCord, Brady & Co., if 
they have established the facts as I have stated they are 
required to." 

This instruction was erroneous and prejudicial. There 
was no evidence to show that McCord, Brady & Co. owned 
the flour in controversy; hence it was error to assume that 
there was evidence before the jury from which they could 
find the existence of such ownership. It was a fact that 
the flour was sold to young Rachman recently before the 

transfer to plaintiffs and payment therefor had not been 

made, but such fact alone did not authorize said firm to 
obtain possession of the property, or constitute it the 
owner thereof. Nor is it the law that the plaintiffs were
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not entitled to the possession of the flour because H. S.  
Rachman was in failing circumstances; that plaintiffs 

had notice thereof or of facts sufficient to put them upon 

inquiry and that they took the stock, including the flour, 
in satisfaction of debt then due them from their son. It 

is a well recognized principle of law in this state, that 

a pre-existing debt is a good consideration for a convey

ance of property, and if it was taken in good faith and 

without any fraudulent purpose it will be upheld even 

though the consideration therefor was an antecedent 

debt. (Ward v. Parlin, 30 Neb., 376; Chaffee v. A.tlas Lum

ber Co., 43 Neb., 224; State Bank of Lushton v. Kelley Co., 
49 Neb., 242; Steen v. Stretch, 50 Neb., 572.) There was 

ample evidence to authorize a finding that the bill of 

sale to plaintiffs was executed in good faith, without any 

intention on their part to defraud the other creditors of 

the grantor, and we cannot say that the jury would not 

have so found had it not been for the above portion of the 

charge of the court.  
Counsel for plaintiffs assail the fifth instruction, which 

reads as follows: 
"5. You are further instructed that if you find from 

the evidence that there was a bill of sale executed by 

Henry -S. Rachman to his mother for this property, or 

any portion of it, involved in these proceedings, and such 

bill of sale was never recorded, and you further find that 

these parties who gave credit to Henry S. Rachman had 

no actual knowledge of the existence of such bill of sale, 

and gave credit to Henry S. Rachman not knowing such 

instrument to be in existence, such instrument is a fraud, 

and would be a fraud upon the creditors who in good 

faith gave Henry S. Rachman credit on the belief that 

no such instrument in fact existed. It is admitted that 

exhibit number '4' was never recorded, and that is the 

instrument alluded to in this instruction." 

The foregoing was erroneous for the reason, among 

others, plaintiffs did not predicate title upon the bill of 

sale dated September 1, 1890,-the one alluded to in the
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charge,-but upon the one executed January 27, 1893; 
hence the creditors of Henry S. Rachman were not preju
diced by the existence of the bill of sale of the date first 
aforesaid.  

Lastly, it is urged that the attachment proceedings 
were invalid because no service of summons was ever ob
tained upon the defendant in the main actions in which 
the attachments were sued out. We have held the oppo
site to be true in Darnell v. Mack, 46 Neb., 740, which de
cision was right, and is adhered to. Judgment reversed, 
and cause remanded for a new trial.  

REVERSED AND REMANDED.  

GEORGE M. MONTGOMERY ET AL. v. ALBION NATIONAL 
BANK.  

FILED FEBRUARY 16, 1897. No. 6929.  

1. Usury: PAYMENT: SET-OFF. Money paid to a national bank as 
usurious interest on a loan of money cannot be set off in a suit 
brought by it to recover the principal debt more than two years 
after such payment was made. Norfolk Nat. Bank v. Schwenk, 46 
Neb., 381, and Lanham v. First Nat. Bank of Crete, 46 Neb., 663, fol
lowed.  

2. Review: ASSIGNMENTS OF ERROR. The question as to whether there 
was error in the assessment of the amount of recovery will not 
be considered unless raised by a proper assignment of error.  

3. - : CONFLICTING EVIDENCE. Questions of fact determined upon 
conflicting evidence will not be reviewed in this court.  

4. Usury: COSTS: ATTACHMENT. Where, in an action on a promissory 
note, the defense of usury is established, the defendant is entitled 
to recover his costs, and such recovery applies to costs incurred 
in the suing out of an attachment in the case.  

ERROR from the district court of Boone county. Tried 
below before HAnISON, J. Modified.
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F. S. Howell and Montgomery & Hall, for plaintiffs in 

error.  

J. A. Price, contra.  

NORVAL, J.  

This was an action upon a promissory note for $2,700 

executed by the defendants below under the firm name of 

Montgomery & Jaycox, and delivered to the Albion Na

tional Bank. The defense was usury, thirteen payments 

of illegal and usurious interest of $16.50 each being set 

up in the answer in as many counts thereof. The bank 

filed a general demurrer to the several counts of the an

swer, which was overruled as to the first three defenses 

and sustained as to the others. From a judgment 

against the defendants they prosecute error.  

It is argued that there was reversible error in sustain

ing the demurrer to the last ten grounds of defense con

tained in the answer. The defendants sought to have 

applied, by way of set-off against the note, the several 

payments of illegal or usurious interest actually paid the 

bank on the loan. The district court ruled they were not 

entitled to do so, which is in accord with the doctrine 

recognized and applied in Norfolk Nat. Bank v. Schwenk, 

46 Neb., 381, and Lalhan v. First Nat. Bank of Crete, 46 

Neb., 663. In the opinion in the last case it was said "that 

usurious interest paid a national bank on a note cannot 

be set off in an action upon such note, and that the fed

eral statute alone determines the penalties that shall be 

visited upon such banking institutions for exacting and 

receiving illegal interest; that is, if illegal interest has 

been contracted for and not paid, the bank forfeits all 

interest; but if illegal interest has been paid to a na

tional bank, the borrower may recover double the amount 

thereof, providing his action is commenced within two 

years from the time the usurious transaction occurred; 

further, that the borrower may not set off in an action on
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the note either the amount of usurious interest paid 
thereon, or double the sum so paid, more than two years 
before the action was instituted." The answer shows 
that all the payments of usurious interest, excepting the 
first three, were made more than two years prior to the 
bringing of this suit; and furthermore, that an action 
has been instituted by the defendants against the bank 
under the Revised Statutes of the United States to recover 
double the amount of usurious payments, and said suit 
is still pending and undetermined. In view of these 
facts, there was no error in sustaining the demurrer.  

The note in controversy was taken in renewal of two 
other notes given by the defendants for $1,500 and $1,200 
respectively. The one for the larger sum was tainted 
with the vice of usury, while as to the other no usury is 
claimed. It is insisted that the merging of those two 
notes into the one under consideration affected the latter 
with the usurious taint, and prevents the recovery of 
interest on any portion of the principal sum; therefore, 
the court below erred in allowing interest on $1,200 of 
the debt. Whether this is true or not we refrain from 
deciding, since no complaint has been made in the peti
tion in error that the assessment of the amount of the 
recovery was excessive. (Beavers v. Missouri P. R. Co., 47 
Neb., 761; Barmby v. Wolfe, 44 Neb., 77.) 

Another contention is that there was error in over
ruling the motion to discharge the attachment, which 
was based upon two grounds-the insufficiency of the 
affidavit on which the attachment was issued, and that 
the statements therein contained are untrue. The latter 
ground alone is relied upon in this court. The motion to 
dissolve was- heard upon conflicting affidavits, and the 
decision being supported by evidence tending to show 
that- at least one of the statutory grounds for an attach
ment existed, the ruling will not be molested.  

Finally, it is argued that the court erred in rendering 
judgment in favor of the bank for the costs made on the 
attachment. All other costs were taxed to it. The note
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for $1,500, already mentioned, was executed and de
livered by the defendant to Thompson & Barker, who,

after the receipt of three payments of illegal interest, 
-indorsed the note to the Albion National Bank. The 

latter was a purchaser with notice of the usurious con

tract. Section 5, chapter 44, Compiled Statutes, de

clares: "If a greater rate of interest than is hereinbefore 

allowed shall be contracted for or received or reserved, 
the contract shall not, therefore, be void, but if in any 

action on such contract proof be made that illegal inter

est has been directly or indirectly contracted for, or 

taken, or reserved, the plaintiff shall only recover the 

principal, without interest, and the defendant shall re

cover costs." By virtue of the foregoing provision, when 

the defense of usury is established, in any action, the de

fendant is entitled to recover his costs, even though the 

plaintiff obtains judgment. The statute has made no 

exception as to costs made in an ancillary proceeding be

fore judgment, as in case of attachment, and the court 

can make none. It is said that this bank is a creature of 

the law of the general government and is liable alone to 

penalties imposed by the federal statute relating to usu

rious contracts. As a general proposition that could be 

safely conceded as to usurious contracts made with na

tional banks, and in this case such rule has been applied 

as to all usurious interest contracted for and received by 

the bank on the $1,500 note. But the question of costs in 

the case at bar is controlled by the state statute above 

quoted, since the note is tainted with the vice of usury 

in its inception, and was not delivered to the bank orig

inally, but it subsequently became the owner thereof by 

purchase, with notice of the usurious transaction. The 

fact that the costs grew out of the attachment proceed

ings, and were not made in proving or disproving the 

charge of usury, is immaterial. (Cattle v. Haddox, 17 

Neb., 307; Rodgers v. Graham, 3G Neb., 730.) 

The judgment, in so far as it awarded the bank the 

costs which accrued in the attachment, is reversed and a
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judgment for defendants below will be entered for the 
amount of their costs in the attachment. In all other 
respects the judgment of the district court is affirmed.  

JUDGMENT ACCORDINGLY.  

HARRISON, J., not sitting.  

D. E. HOLMES, APPELLEE, V. ELSIE E. HULL, APPELLANT, 

ET AL.  

FILED FEBRUARY 16, 1897. No. 7003.  

1. Mortgages: ACKNOWLEDGMENT: WITNESSES. A mortgage upon real 
estate, other than the homestead, executed and delivered by the 
mortgagors is valid between the parties and those having knowl
edge of its existence, although not lawfully acknowledged or wit
nessed.  

2. Married Women: MORTGAGES. A married woman may, by a mort
gage duly executed and delivered, bind her separate property for 
the payment of a loan of money made to her husband, to the ex
tent of the property covered by such mortgage.  

S. -: -- : CONSIDERATION. The loan to the husband is a suf
ficient consideration for the execution of the mortgage.  

APPEAL from the district court of Kearney county.  
Heard below before BEALL, J. Affirmed.  

J. L. McPheely, G. L. Godfrey, and J. M. Stewart, for ap
pellant.  

Ed L. Adams, contra.  

NORVAL, J.  

The defendants are wife and husband. The defendant 
husband borrowed of plaintiff, through his agent, J. A.  
Cline, the sum of $2,500, which loan was evidenced by 
promissory notes signed by both husband and wife, and 
the payment thereof was secured by a real estate mort-
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gage given by them upon the separate property of the 
wife. Plaintiff's agent had full knowledge of the owner
ship of the mortgaged property at the time the loan was 
negotiated, and the money was paid over to the husband.  
No portion of the $2,500 ever came into the hands of the 
wife, nor was any part thereof used or expended in any 
way whatever for the benefit or improvement of her sepa
rate estate, trade, or business. From a decree foreclosing 
said mortgage the wife appeals.  

It is urged that the mortgage is invalid, because the 
execution thereof was not witnessed by a competent per
son, and that the notary who certified to the acknowledg
ment was disqualified to act by reason of his being the 
agent of the lender. The sole witness to the execution 
of the instrument was the said J. A. Cline,- and he was 
likewise the officer who took the acknowledgment.  
Whether the fact that M1r. Cline was the agent of the 
mortgagee in making the loan is sufficient to render him 
incompetent to either witness the mortgage or take the 
acknowledgment it is unnecessary to decide, although it 
would seem that the decisions of this court would justify 
the conclusion that Mr. Cline did not possess such an in
terest in the subject of the instrument as to disqualify 
him from signing as a witness or taking the acknowledg
ment of the mortgagors. (See Child r. Baker, 24 Neb., 188; 
Horbach v. Tyrrell, 48 Neb., 514; Havemeler v. Dahn, 48 
Neb., 536.) It is neither alleged nor proved that the 
mortgaged premises were at the time occupied by the 
defendants as a homestead. The evidence shows the op
posite to be the fact; therefore the acknowledgment of 
the mortgage by them before an officer empowered by 
law so to do was not essential to the validity of the instru
ment. It was valid as between the parties though it had 
never been witnessed or acknowledged. This doctrine 
has been too frequently asserted by this court to require 
more than the citation of the cases in which it has been an

nounced. (Burbank v. Ellis, 7 Neb., 156; Kittle v. St. John, 
10 Neb., 605; Green v. Gross, 12 Neb., 123; Harrison v.  

46
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MeWhirter, 12 Neb., 152; Missouri T7alley Land Co. v. Bush
nell, 11 Neb., 192; Keeling v. Hoyt, 31 Neb., 453; Connell t.  
Galligher, 39 Neb., 793; Pearson v. Davis, 41 Neb., 608.} 
The evidence is clear and undisputed that Elsie E. Hull 
signed the notes and mortgage, but whether she executed 
them with her free and voluntary act the witnesses do 
not agree. Each of the defendants testified that she 
signed them under protest, while Mr. Cline's testimony is 
quite emphatic that the execution of the papers on her 
part was entirely free and voluntary, and without any 
compulsion or coercion on the part of any one. The find
ing of the court as to the execution and delivery of the 
mortgage being sustained by sufficient evidence, it will 
not be disturbed.  

It remains-to be considered whether the plea of cover
ture is a good defense against this mortgage. Stated 
differently, is a wife's separate estate liable for the pay
ment of a mortgage executed by her to secure the pay
ment of a loan obtained by her husband for his own use 
and benefit, when no part of the money thus procured 
was expended in and about her separate estate, trade, or 
business? The statute of this state relative to married 
women has been frequently before this court for consid
eration, but it is unnecessary for us to review the de
cisions on the subject at this time. Appellee strenuously 
insists that the statute does not confer upon a married 
woman an unrestricted power to enter into contracts, but 
the right to do so is confined to those made with reference 
to and upon the faith and credit of her separate property, 
trade, or business. Counsel for appellant do not contro
vert the soundness of the rule just stated, but they insist 
that a contract is not made in reference to a married 
woman's separate estate, trade, or business unless such 
contract related to or concerned the same, and that the 
consideration passed to her for the benefit of her separate 
property, trade, or business. If the question was an open 
one in this state the writer would be inclined to adopt 
that as the proper construction of the statute, but the
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point has been set at rest by judicial construction of so 
long standing as to bar our investigating the subject 
anew. It has been decided that a married woman may, 
by mortgage duly executed and delivered, bind her indi
vidual property for the payment of another's debt, to the 
extent of the property covered by such mortgage. (Steven
son r. Craig, 12 Neb., 464; Nelson v. Bevins, 19 Neb., 715; 
Buffalo County Nat. Bank v. Sharpe, 40 Neb., 123; Watts v.  
Gantt, 42 Neb., 869.) The loan to the husband was a suf
ficient consideration for the mortgage, and it having been 
made upon the faith and credit of Mrs. Hull's individual 
property, the same is liable for its payment. The decree 
will be 

AFFIRMED.  

CARPENTER PAPER COMPANY, APPELLEE, V. J. C. WILCOX 

ET AL., APPELLANTS.  

FILED FEBRUARY 16, 1897. No. 7051.  

1. Mortgages: DESCRIPTION: MISTAKE: REFORMATION. A mutual mis
take in the description of property mortgaged is sufficient to jus
tify the reformation of the instrument by a court of equity, not 
only as against the mortgagors, but also as against purchasers 
under them chargeable with notice of such mistake.  

2. Bona Fide Purchasers. A bona fide purchaser of land is one who 
purchases for a valuable consideration, paid or parted with, with
out notice of any suspicious circumstances to put him upon in
quiry.  

3. Mortgages: ERRONEOUs DESCRIPTION. A mortgage of real estate 
will not be invalidated by reason of an error in the description of 
the property in case the remainder of the description, after reject
ing the erroneous portion, is sufficiently definite to enable the 
land to be located. (Hvbermann v. Evans, 46 Neb., 784.) 

4. -: REFORMATION: EVIDENCE. Evidence examined, and held 
sufficient to justify the reformation of a mortgage on the ground 
of a mutual mistake in describing the property intended to be 
Incumbered.  

APPEAL from the district court of Douglas county.  
Heard below before AMBROSE, J. Affirmed.
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David Van Etlen and Sherman Wilcox, for appellants.  

L. D. Holmes and Byron G. Burbank, contra.  

NORVAL, J.  

This was an action in equity to reform a mortgage on 
the ground of an alleged mutual mistake in said mort
gage, and for a decree of foreclosure thereon as reformed.  
A decree was entered in favor of plaintiff, from which 
defendants appeal. A reformation of the instrument was 
asked for on the ground of an alleged mistake of the 
scrivener in describing the, property intended to be in
cumbered. The decree is assailed on the ground that 
it is unsupported by the evidence. The proofs sub
mitted on the trial tend strongly to establish the fol
lowing facts: Jeremiah C. Wilcox, one of the defend
ants, on the 20th day of October, 1891, executed and 
delivered to plaintiff his promissory note for $5,966.28, 
due in eight months thereafter, with interest at ten 
per cent, and the payment thereof was to be se
cured by a real estate mortgage. At that time said 
Wilcox was the owner of the following described real 
estate situate in Douglas county, to-wit: "Commencing 
at a point 852 feet north and 425 feet east of the quarter
section corner, on the west line of section 34, township 

*15 north, range 13 east, being on the south side of Green 
street, thence south 134J- feet; thence east 175 feet; 
thence north 134-1 feet; thence west 175 feet to the begin
ning, being a tract on the east side of Twenty-third street 
and the south side of Green street. Also a piece of land 
described as follows: Commencing at a point 247) feet 
south of the northwest corner of the tract last above de
scribed, thence south 130 feet; thence east 175 feet; 
thence north 1.30 feet; thence west 175 feet to the begin
ning, being a tract of land fronting on Boulevard street." 
Pursuant to said agreement, on the same date the said 
Wilcox and Perlia J. Wilcox, his wife, by her attorney in
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fact, the said Jeremiah C. Wilcox, executed a mortgage 
to secure the payment of said promissory note, the 
premises being described in said mortgage as above set 
forth, with the exception that the number of the section 
was designated as "3" instead of "34." The mortgage 

was prepared by L. D. Holmes, plaintiff's attorney, and 
it is insisted that he inadvertently described the premises 

as lying in section 3 when in lieu thereof section 34 

should have been written in the mortgage. There is no 

pretense that Mr. Wilcox owned any land in section 3 of 

the town and range mentioned in the mortgage, and he 

testified that he did not own any real estate therein, 
while he was then the owner of the property here in dis

pute, situate in the said section 34. No disinterested 

person can read the testimony contained in the bill of 

exceptions without reaching the conclusion that there 

was a mutual mistake in describing the premises in the 

mortgage. It would be a reflection upon the integrity of 

Mr. Wilcox to hold that he intentionally mortgaged prop

erty he did not own,-an imputation not warranted by 

the evidence before us. The record discloses that Mr.  

Wilcox furnished plaintiff, prior to the drafting of the 

mortgage, an abstract of the title of the property upon 

which security for the payment of the note was to be 

given, and to which abstract was attacheid a plat of the 

premises, showing their location as described in the mort

gage with the single exception that the number of the 

section was stated on the plat to be "34" instead of "3." 

This abstract and plat were produced by the plaintiff on 

the trial and introduced in evidence, and they have been 

preserved by the bill of exceptions. Mr. Wilcox, al

though examined as a witness, did not deny in his testi

mony that an error was made in the description by the 

draftsman of the mortgage. That the mistake as con

tended was made we entertain no doubt. That the de

scription of the premises in a mortgage may be reformed 

by a court of equity on the ground of mutual mistake of 

the parties is firmly established by the adjudications of
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this court. (Palmer v. Windrom, 12 Neb., 494; Parker v.  
Starr, 21 Neb., 680.) It is unnecessary to cite the decis
ions of the courts of our sister states affirming the same 
doctrine.  

It is urged that the decree as to Perlia J. Wilcox should 
be reversed--First,.because she never authorized her hus
band to affix her name to the mortgage in controversy; 
and second, that, she not having been present when the 
instrument was executed, the error in the description was 
not a mistake with which she is chargeable. Neither of 
the contentions is well founded. It is undisputed that 
Mr. Wilcox, at the time the mortgage was given, held a 
general power of attorney from his wife, duly executed 
by her, authorizing him, among other things: "To incum
ber, by mortgage or otherwise, all or any part of any real 
estate, or any interest therein, I have or ought to have in 
the state of Nebraska." This conferred ample authority 
upon Jeremiah C. Wilcox to execute a mortgage in the 
name of Mrs. Wilcox, upon any part of her real estate in 
this state, or in which she had any interest. If she had 

no interest whatever in the property in controversy, as 

insisted in the brief, clearly she is not prejudiced by the 
decree. It is unimportant that Mrs. Wilcox was not 

present when the mortgage was given. The mistake of 

her attorney in fact is, in law, her own. The error in the 

description as between the parties to the mortgage should 

be reformed.  
There remains to be considered the question whether 

the mortgage can be corrected as against the defendants, 
the South Side Real Estate & Building Company, a cor
poration, and Sherman Wilcox. The latter is a son of 
the said Jeremiah C. and Perlia J. Wilcox. The answer 
admits that the three Wilcoxes were the exclusive stock
holders in the said company. Subsequent to the exe

cution, delivery, and recording of the mortgage under 
consideration, the said Jeremiah C. Wilcox and his wife 
conveyed to the said South Side Real Estate & Building 
Company, subject to existing incumbrances of record, the



Carpenter Paper Co. v. Wilcox.  

real estate intended to be covered by said mortgage.  
While a mutual mistake will not be corrected in equity 
as agrainst innocent third parties, it is the settled law 
that a mistake in the description of the premises in a 
mortgage or deed will be reformed not only as against 
the parties to the instrument but also as against sub
sequent purchasers chargeable with notice of such mis
take. (Gouverneur v. Titus, 6 Paige Ch. [N. Y.], 347; White
head v. Brown, 18 Ala., 682; Wall v. Arrington, 13 Ga., 88; 
White v. Wilson, 6 Blackf. [Ind.], 448; Simmons v. North, 
3 S. & M. [Miss.], 67; Strang v. Beach, 11 0. St., 283.) Ap
plying the foregoing rule to the facts in the case it is 
obvious that the mortgage can be reformed as against 
the South Side Real Estate & Building Company; since 
it was not a purchaser of the real estate for value without 
notice of the imperfection in the description in the mort
gage. It was established on the trial beyond dispute 
that one of the tracts intended to be mortgaged to plaint
iff is bounded on the north by a public highway known 
as "Green street," and on the west by a public thorough
fare known as "Twenty-third street;" that the other piece 
is also bounded on the west by said Twenty-third street, 
and on the south by Boulevard street; that both Green and 
Boulevard streets have been for many years, and were, 
at the time the mortgage was given, used by the traveling 
public as highways, and recognized as streets. Reject
ing entirely the portion of the description contained in the 
mortgage which was untrue, namely, the number of the 

section, and the remainder of the description therein con
tained was sufficiently definite to render the point of 

commencement and the location of the premises suscep
tible of ready ascertainment by any one acquainted with 

the locality, or by a competent surveyor, and to have 

charged any purchaser of the property with notice which 

the record of this mortgage afforded. The description 
as written in the mortgage, after rejecting the erroneous 

portion thereof, as we must, under the rule laid down in 

Hubermann v. Evans, 46 Neb., 784, and Woods v. Hart, 50
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Neb., 497, clearly shows that the starting point for the 
location of the first tract mentioned in the mortgage is 
the east intersection of Twenty-third street with the 
south line of Green street, and that said tract extended 
thence east 175 feet along the south side of said street, 
and also extended from said initial point south 134- feet 
along the east side of said Twenty-third street. There 
is no difficulty in locating the second piece, from the de
scription as written in the mortgage, since it is described 
by courses and distances as "commencing at a point 2471
feet south of the northwest corner of the tract last above 
described, * * * being a tract of land fronting on 
Boulevard street." The mortgage contained a sufficient 
description of the property to prevent the South Side 
Real Estate & Building Company from becoming an in
nocent purchaser of the property. Besides, it was put 
upon inquiry by the clause in the deed: "Subject to all 
existing incumbrances of record." Moreover, the record 
fails absolutely to show that the company ever paid or 
promised to pay a dollar for the land; therefore it is not 
entitled to the protection which the law throws around a 
bona fide purchaser for value. (Veith v. Mciurtry, 26 Neb., 
341; Savage v. Hazard, 11 Neb., 323.) 

As to the defendant Sherman Wilcox, it is sufficient to 
say that he is not a purchaser of any portion of the prop
erty in controversy, inasmuch as he is merely a stock
holder in the South Side Real Estate & Building Com
pany, and whether he paid value for his stock is not 
important to the question before us. The decree is right 
and is accordingly 

AFFIRMED.
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PETER ROCCO ET AL. V. B. FRAPOLI ET AL.  

FILLED FEBRUARY 16, 1897. No. 7075.  

1. Contracts: PUBLIC POLICY. Courts will refuse to enforce contracts 

which are manifestly contrary to public policy or sound morals.  

Following Wilde v. lVilde, 37 Neb., 891.  

2. Unlawful Sale of Liquor: CONTRACTS. A contract for commission 

sales of intoxicating liquors in this state by one as agent of an

other, neither of whom has been licensed as required by the stat

utes of this state, is void as against public policy, and a breach of 

such contract cannot be made to serve as the basis for a judgment 
between such parties.  

Euuon from the district court of Douglas county.  
Tried below before ScoTrT, J. Reversed.  

G. W. Shields, for plaintiffs in error: 

The court will not enforce an illegal contract, either 

by spreific performance or by allowing damages for its 

breach. (Gould v. Kendall, 15 Neb., 549; Bobbie v. Zaepffel, 
17 Neb., 536; Gipps Brewing Co. v. De Franec, 58 N. W.  

Rep. [Ia.], 1087; Kraut v. State, 47 Ind., 519; Shaw v. State, 
56 Ind., 188; Pickens v. State, 20 Ind., 116.) 

McCabe, Wood, Newman & Elmer, contra: 

Where two parties enter into a contract to do a thing 

prohibited by law, not inherently wrong, but nmalum pro

hibitum, that party to the contract who is more guilty 

cannot, after availing himself of the proceeds realized 

under the contract, assert its illegality against the other 

party, who is less in the wrong, seeking relief under the 

contract. (Bateman v. Robinson, 12 Neb., 509; Lowell v.  

Boston & L. R. Co., 23 Pick. [Mass.], 24; Atlas Bank v.  

Nahunt Bank, 3 Met. [Mass.], 581; White v. Franklin Bank, 

22 Pick. [Mass.], 181; Schermerhorn v. Talman, 14 N. Y., 

93; Carkins v. Anderson, 21 Neb., 364; MeBlair v. Gibbes, 17 

How. [U. S.], 237; Brooks v. Martin, 2 Wall. [U. S.], 70;

665VOL. 50] JANUARY TERM, 1897.



NEBRASKA REPORTS.

Rocco v. Frapoli.  

Wanu v. Kelley, 2 McCrary [U. S.], 628; Planters Bank v.  
Union Bank, 16 Wall. [U. S.], 483.) 

An agent who has received money from or in behalf of 
his principal cannot defeat an action, brought by the 
principal to recover it, upon the ground that the contract 
under which the money was paid, or the transaction from 
which it was realized, or the purpose to which it was 
to be devoted, was illegal. (United Protestant Church v.  
,Stegner, 21 0. St., 488; Manhattan Ins. Co. v. Ellis, 32 0. St., 
388; Snells v. Pells, 113 Ill., 145; Kiecert v. Rindskopf, 46 
Wis., 481; Baldwin v. Potter, 46 Vt., 402; Ecans v. City of 
Trenton, 24 N. J. Law, 764.) 

RYAN, C.  

There was a judgment in this case in the district court 
of Douglas county in favor of the defendants in error for 
the sum of $400. It was averred in the petition in said 
court that the defendants in error, in the month of Octo
ber, 1890, had consigned from California to the plaintiffs 
in error, who were commission merchants in Omaha, a 
car load of wines and brandy; that by the terms of the 
agreement between the parties to such shipment the de
fendants in error were to pay the plaintiffs in error ten 
per cent commission on the amount sold by the plaintiffs 
in error; that the wines and brandy had either been sold 
or the plaintiffs in error had negligently neglected to sell 
the same, and, therefore, should be held to account to the 
defendants in error for the value of such consignment; 
that there had been paid but $470.15, and that the rea
sonable value of the liquors unaccounted for was 
$1,350.71, for which judgment was prayed. Among the 
defenses pleaded by the plaintiffs in error was that in 
the following language: "For further answer to said 
petition these defendants allege that all of the said goods 
described in said petition and consigned by plaintiffs to 
these defendants were spirituous and vinous liquors; 
that by the terms of said contract said goods were to be 
sold in the city of Omaha, Nebraska, by these defendants
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as agents for the plaintiffs, and the defendants allege 
that neither the said plaintiffs nor said defendants ever 

had or obtained a license from the state of Nebraska, the 

county of Douglas, or the city of Omaha, nor any of the 

officers thereof, to sell said liquors, and that the said 

goods were delivered by the said plaintiff in accordance 

with the said contract to the said defendants in the city 
of Omaha, Nebraska, and that the said contract between 

the said plaintiffs and defendants was illegal and void." 

This was denied by the reply, but there was direct, posi

tive testimony which established beyond question the 

fact that neither of the parties to this action had ever 

been licensed to sell malt, spirituous, or vinous liquors 

in the city of Omaha, as required by the laws of this state.  

It was also proven that the other averments of the answer 

above quoted were true. This case, therefore, falls 

within the rule laid down in Wilde v. Wilde, 37 Neb., 891, 
in principle, and upon a transaction of much the same 

character as that at bar it has practically been settled in 

advance by Storz v. Finklestein, 46 Neb., 577. The judg
ment of the district court is reversed and the cause is 

remanded for further proceedings.  

REVERSED AND REMANDED.  

IowA LOAN & TRUST COMPANY, APPELLEE, V. ALBERT A.  
WALKER ET AL., IMPLEADED WITH J. 0. STANDLEY, 

APPELLANT.  

FILED FEBRUARY 16, 1897. No. 7044.  

Review: DEFECTIVE RECORD. Questions of fact cannot be considered 

on appeal from a confirmation of a judicial sale where there is 

presented no proper evidence that the alleged facts ever existed.  

APPEAL from the district court of Buffalo county.  
Heard below before HOLCOMB, J. Afrmed.
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J. M. Easterling, J. J. Whittier, and M. 0. Cornett, for 
appellant.  

Fred A. Nye, contra.  

RYAN, C.  

There was a decree of foreclosure in favor of appellant 
in this case in the district court of Buffalo county, on 
April 30, 1892. Subsequently an order for the sale of 
the real property described in said decree was duly issued 
to the sheriff of the aforesaid county, by whom all of said 
land was duly advertised and at the proper time offered 
for sale in lots of 160 acres each. There was no bidder 
except for the northwest quarter of section 34, township 
12, range 13, which was bidden on by appellant for more 
than two-thirds of the appraised value of this tract. On 
motion this sale was duly confirmed, and from such con
firmation this appeal is prosecuted. The questions ar
gued are as to the right of the judgment defendant to 
have all the land sold before resort to the above 160-acre 
tract, which he alleged was his homestead, and his right 
to have declared effective an alleged redemption before 
confirmation.  

There is found in the transcript no answer to the 
original petition for a foreclosure; neither is there a 
bill of exceptions. The alleged homestead character of 
the property sold has not, therefore, been made to appear; 
neither is there presented any evidence of the payment 
into the district court of the amount necessary to redeem, 
as required by section 497a of the Code of Civil Procedure.  
The order of confirmation is therefore

AFFIRMED.
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JOHN T. CLARKE ET AL. V. NEBRASKA SAVINGS & 
EXCHANGE BANK.  

FILED FEBRUARY 16, 1897. No. 7097.  

Review: ASSIGNMENTS OF ERROR. In error proceedings no point will 

be considered which is not presented by the petition in error, even 

though argued in the brief of counsel.  

ERROR from the district court of Douglas county.  

Tried below before BLAIR, J. Affirned.  

James W. Carr, for plaintiffs in error.  

Silas Cobb and Tiffauy & Vinsonhaler, contra.  

RYAN, C.  

There was a judgment in this case in the district court 

of Douglas county against the maker and indorser of a 

promissory note. There is discussed in the brief of coun

sel but one question, and that is the right of the holder of 

a note to maintain suit upon it by virtue of a provision 

that the failure to pay within the time limited would 

cause the whole sum to become due at the election of the 

holder, it having been alleged in the answer that after 

the time limited for the payment of such interest there 

had been made a tender of such payment. This propo

sition was not suggested by the petition in error, hence 

it cannot be considered.  
The only question presented upon the record is whether 

or mt interest in excess of that provided by the note was 

allowed in the judgment. This assignment was not ar

gued, and by computation we have not discovered any 

error in the respect indicated. The judgment of the dis

trict court is therefore 
AFFIRMED.
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JOSEPH S. WELLS V. HENRY STECKLEBERG.  

FILED FEBRUARY 16, 1897. No. 7113.  

L Guardian and Ward: FAILURE OF GUARDIAN TO QUALIFY: VOID 
SALES. One assuming to act as the guardian of the estate of a 
minor, who, in fact, has never qualified as such, has no standing 
to apply for authority to sell such minor's real estate, and an 
order made upon such application is an absolute nullity, as is 
also a sale thereunder, especially without service thereof as re
quired by section 49, chapter 23, Compiled Statutes.  

2. -- : : . The provisions of section 64, chapter 23, 
Compiled Statutes, apply to mere irregularities in respect to 
guardians' sales. They do not and cannot operate to confer juris
diction otherwise entirely without existence.  

ERROR from the district court of Stanton county. Tried 
below before NORRIS, J. ReCrersed.  

The facts are stated in the opinion.  

George G. Bowman, Albert & Reeder, and John A. Ehr
hardt, for plaintiff in error: 

The notice did not conform to the statutory require
ment and amounted to no notice at all. The order of sale 
was therefore void. (Mickel v. Hicks, 19 Kan., 578; Valle 
v. Fleming, 19 Mo., 454; Sibley v. Waffle, 16 N. Y., 180; 
Blodgett v. Hitt, 29 Wis., 169; Tunis v. Withrow, 10 Ia., 305; 
Newcomb v. Dewey, 27 Ia., 381; McAllister v. Mo ye, 30 Miss., 
258; Lijon v. Vanatta, 35 Ia., 521; Spragins v. Taylor, 48 
Ala., 520; Frazier v. Miles, 10 Neb., 109; Pardon v. Dwire, 
23 Ill., 572.) 

John B. Wells never having been appointed guardian, 
the district court was without jurisdiction and its judg
ment, the sale, and other proceedings are void. (Thateher 
v. Powell, 6 Wheat. [U. S.], 119; Galpin v. Page, 18 Wall.  
[U. S.], 350; Morse v. Presby, 25 N. H., 299; Carleton v.  
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Washington Ins. Co., 35 N. Hr., 162; Gunn v. Howell, 27 Ala., 
663; Foster v. Glazener, 27 Ala., 391; Barry v. Patterson, 3 
Humph. [Tenn.], 313; Cooper v. Siuderland, 3 Ia., 114; 
Wight v. Warner, 1 Doug. [Mich.1, 384; Northout v. Lemery, 
8 Ore., 317; Fergeson, v. Jones, 20 Pac. Rep. [Ore.], 848; 
Crawford v. Howard, 30 Me., 422; Walbridge v. Hall, 3 Vt., 
114; Smith v. Rice, 11 Mass., 513; Henry v. Estes, 127 Mass., 
474; Hall v. Howd, 10 Conn., 514; Ghray v. McNeal, 12 Ga., 
424; Rutherford v. Crawford, 53 Ga., 138; Horan v. Whar
enberger, 9 Tex., 313; Slate v. Metzger, 26 Mo., 65; Chandler 
v. Nash, 5 Mich., 409; Grier's Appeal, 101 Pa. St., 412; 
Maxsom v. Sawyer, 12 0., 195; Perry v. Brainard, 11 0., 
442; Pryor r. Downey, 50 Cal., 388; Whitesides v. Barber, 
24 S. Car., 373.) 

W. W. Young and Allen, Robinson & Reed, contra: 

Jurisdiction attached when the guardian filed his peti
tion for the sale of the property. (Grignon v. Astor, 2 
How. [U. S.], 319; Mohr v. Man jerre, 101 U. S., 417; Beau
regard v. City of New Orleans, 18 How. [U. S.], 502; Com
stock v. Crawford, 3 Wall. [U. S.], 396; George v. Watson, 
19 Tex., 354; McPherson v. Ounliff, 11 S. & R. [Pa.], 422; 
Alexander v. Maverick, 18 Tex., 179; Meyers v. MeGavock,.  
39 Neb., 843; Morrow v. Weed, 4 Ia., 77; Davenport v.  
Schmidt, 15 Ia., 213; Frazier v. Steenrod, 7 Ia., 339; Meyer 
v. McDougal, 47 Ill., 278; Moore v. Neil, 39 Ill., 256; Morris 
v. Hogle, 37 Ill., 150; Hawkins v. Hawkins, 28 Ind., 66; 
Stoto v. Kimball, 28 Ill., 108; Doe v. Anderson, 5 Ind., 33.) 

The court having jurisdiction, the purchaser is not 
bound to look beyond the decree; and his title is good.  
Irregularities in the proceedings would not invalidate 
the sale. (Darrah v. Watson, 36 Ia., 116; De Tar v. Boone 
County, 34 Ia., 490; Cooper v. Sunderland, 3 Ia., 133; United 
States v. Arredondo, 6 Pet. [U. S.], 729; Elliott v. Piersol, 1 
Pet. [U. S.], 340; Compiled Statutes, ch. 23, sec. 64; Thaw 
V. Ritchie, 136 U. S., 548; Thompson v. Tolmnie, 27 U. S., 157;.  
McNitt v. Turner, 83 U. S., 352.).
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RYAN, C.  

This was an action of ejectment brought by Joseph S.  
Wells against Henry Steckleberg in the district court of 
Stanton county. The petition was in the ordinary form 
and was filed September 18, 1891. The answer was a 
general denial. Upon the trial of the issues to the court 
there was a judgment in favor of the defendant.  

Joseph S. Wells inherited an interest in certain real es
tate of his mother at her death, in 1872. He was then 
two years of age. By partition proceedings in 1880, he 
was vested with the title to the property which is the 
subject-matter of this action. There was an application 
for the sale of this land by John B. Wells, in which the 
applicant described himself as the "Guardian of Joseph 
S. Wells duly appointed by the probate court in said 
Platte county." This application was granted, and by 
virtue of the authority thus conferred upon him, and no 
other, John B. Wells, at a public sale, sold said real prop
erty to Henry Steckleberg and afterwards, as guardian, 
accordingly executed a deed of the property, the sale 
meantime having been confirmed. On the trial of this 
action there was left, by the evidence, no room for doubt 
that John B. Wells had never been appointed guardian of 
his son, Joseph S. Wells. Indeed, his own testimony was 
that he assumed to act in making the sale and executing 
the deed, solely as the natural guardian of his son. Be
fore he attained his majority, Joseph S. Wells notified 
21r. Steckleberg that he repudiated the entire transaction 
by virtue of which Steckleberg now claims title, and he 
has since acted consistently with this his declared pur
pose, so that there is presented no element of estoppel in 
this case. It is quite clear, from an examination of sec
tion 6 of chapter 34 of the Compiled Statutes of 1883, 
that the father was the natural guardian of his minor 
child and was entitled to the care and custody of the 
minor's person. For him, or any one else, to dispose of 
the property of such minor it was, and still is, necessary
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that he should be appointed by the probate court and 
qualify, as required by law, as guardian of the minor's 
estate. (Compiled Statutes, 1895, ch. 34.) An applica
tion to sell the property of a minor by one who did not 

claim to act as guardian would be an absolute nullity, 
and could confer no jurisdiction to make such sale or a 

conveyance thereunder, and, on principle, we cannot see 
that this is the less the case when the applicant falsely 
describes himself as guardian and thus perpetrates a 
fraud upon the court. * In this case there was no copy of 
the order of the sale served upon the next of kin of the 
minor as required by section 49, chapter 23, Compiled 
Statutes; indeed the order had been fraudulently pro
cured by the very person upon whom, ordinarily, this 

order should have been served, and to whom the minor 
ought to be able, confidently, to look for the protection of 
his interests. There was a publication of the order re
quired to be made in a newspaper, but that did not pur

port to dispense with the statutory service of the order 
above noted. There was, therefore, neither jurisdiction 
of the subject-matter nor of the person of the minor.  

Notwithstanding the want of jurisdiction pointed out, 
it is insisted by the defendant that these matters are 

unavailable because of the provisions of section 64, chap
ter 23, Compiled Statutes, which are as follows: 

"Sec. 64. In case of an action relating to any estate 

sold by a guardian, under the provisions of this subdi

vision, in which the ward or any person claiming under 

him shall contest the validity of the sale, the same shall 

not be avoided on account of any irregularity in the 

proceedings, provided it shall appear: First-That the 

guardian was licensed to make the sale by a district court 
of competent jurisdiction. Second-That he gave a bond, 
which was approved by the judge of the district court in 
case any bond was required by the court, upon granting 
the license. Third-That he took the oath prescribed in 
this subdivision. Fourth-That he gave notice of the 
time and place of the sale as prescribed by law. Fifth

47
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That the premises were sold accordingly, at public auc
tion, and are held by one who purchased in good faith." 

The question involved is not one of mere irregularity.  
It is a question of jurisdiction, that is to say, of power to 
make any order of sale whatever; and hence, these pro
visions cannot be invoked. But even if by this section 
it had been attempted to declare the proceedings conclu
sively binding as to jurisdiction, no more power would 
have been assumed than was in section 130, chapter 77, 
article 1, Compiled Statutes, as to the conclusiveness of 
a tax deed, and yet this court has said that the creation 
of this conclusive presumption is not within the power of 
legislature. (Larson v. Dickey, 39 Neb., 463.) In view of 
the fact that the court was without jurisdiction to order 
the sale of the property of the minor, the deed executed 
by John B. Wells, as guardian, to Henry Steckleberg was 
a mere nullity. The judgment of the district court based 
upon this deed as evidence was therefore erroneous and, 
accordingly, it is reversed and this cause is remanded for 
further proceedings not inconsistent with the views above 
expressed.  

REVERSED AND REMANDED.  

POST, C. J., not sitting.  

CHICAGO, BURLINGTON & QUINCY RAILROAD COMPANY 
v. PETER HI. SODERBERG.  

FILED FEBRUARY 16, 1897. No. 7104.  

1. Master and Servant: RISKS OF EMPLOYMENT. A servant by his con
tract of employment assumes the ordinary risks and dangers inci
dent thereto.  

2. Negligence: EVIDENCE. To sustain a verdict for negligence it must 
have the support of competent positive evidence that the injury 
complained of was caused by the negligence of the defendant, or 
such negligence must be fairly and reasonably inferable from 
proved or conceded facts.
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3. . Evidence examined, and held not sufficient to sus
tain a finding of negligence.  

ERRoR from the district court of Kearney county.  
Tried below before BEALL, J. Reversed.  

The opinion contains a statement of the case.  

J. V. Deweese, for plaintiff in error: 

The requirement of the statute in reference to signals 
at public crossings imposes an obligation upon the com
pany toward people who are crossing or are about to 
cross the railroad track on the public highway, and no 
one else can claim the enforcement of these signals.  
(Bohan v. Milwaukee, L. S. - W. R. Go., 61 Wis., 394; Spicer 
v. Chesapeake & 0. R. Co., 12 S. E. Rep. [NV. Va.], 553; 
Christy v. Chesapeake - 0. R. Go., 12 S. E. Rep. [W. Va.],.  
1111; Rawlston v.. East Tennessee, V. & G. R. Co., 20 S. E.  
Rep. [Ga.], 123; East Tennessee, V. & G. R. Co. v. Smith, 20' 
S. E. Rep. [Ga.], 127; Lundquist v. Duluth Street R. Co., 67 
N. W. Rep. [Minn.], 1007.) 

Plaintiff below assumed the risk and danger from pass
ing trains. There was no evidence of any rule or custom 
requiring the foreman to warn trachmen of the approach 
of a train. The company is not chargeable with the 
alleged negligence of the foreman in failing to give warn
ing of danger. The foreman and the men in the gang 
were fellow-servants. (Jackson v. MlIis.souri P. R. Co., 104 
Mo., 456; Thomas v. Missouri P. R. Co., 18 S. W. Rep. [Mo.], 
980; Shepard v. Boston & M. R. Go., 33 N. E. Rep. [Mass.], 
508; Cooney v. Great N. R. Co., 37 Pac. Rep. [Wash.], 440; 
Sullivan v. Fitchburg R. Co., 36 N. E. Rep. [Mass.], 751; Ell 
v. Northern P. R. Co., 48 N. W. Rep. [N. Dak.], 223; Elliott 
v. Chicago, M. & St. P. R. Co., 150 U. S., 245; Baltimore & O.  
R. Co. v. Baugh, 54 Am. & Eng. R. Cas. [U. S.], 340; North
ern P. R. Co. v. Hambly, 154 U. S., 356; Northern P. R. Co.  
v. Charless, 162 U. S., 359; Northern P. R. Co. v. Peterson, 
162 U. S., 346; Walker v. Kinnare, 76 Fed. Rep., 101; Rail
way Co. v. Leech, 41 0. St., 389; Ring v. Missouri P. R. Go.,

VOL. 50] 67.5



676 NEBRASKA REPORTS. [VOL. 50 

Chicago, 13. & Q. R. Co. v. Soderberg.  

20 S. W. Rep. [Mo.], 436; Jolly c. Detroit, L. & X. R. Co., 53 
N. W. Rep. [Mich.], 526; Olson v. St. Paid, I. & I. R. Co., 
33 Am. & Eng. R. Cas. [Minn.], 386; Yelling v. Chicago, St.  
P. c K. C. l. Go., 63 N. W. Rep. [Ia.], 568.) 

W. S. Morlan and J. L. McPhecly, also for plaintiff in 
error.  

Ed L.Adams, contra.  

References: Schlereth i. Missouri P..R. Co., 19 S. W. Rep.  
1\o.], 1134; Siour City & P. R. Co. v. Snith, 22 Neb., 775; 
Chicago, B. & Q. R. Co. c. Sullican, 27 Neb., 673; Chicago, 
.St. P. & I. R. Co. v. Lundstronm, 16 Neb., 258; Little M. R.  
R. Co. v. Lewton, 20 0. St., 401; Lake Shore < Mll. S. R. Co. v.  
Laucelley, 36 0. St., 221; Burliigtou & _l. R?. R. Co. v. Crockett, 
19 Neb., 138; Union P. R. Co. v. Bilicter, 28 Neb., 422; Gulf 
Coast &6 S. F. R. Co. v. Wells, 16 S. W. Rep. [Tex.], 1025; 
Missouri P. 1. Co. v. Williams, 12 S. W. Rep. [Tex.], 835; 
Louisville, N. A. & C. R. Co. v. Graham, 24 N. E. Rep. [Ind.], 
668; Sherrin v. St. Joseph, & S. L. 1?. Co., 15 S. W. Rep.  
[Mo.], 442; Davis v. Yew York, N. If. & HT. R. Co., 159 fass., 
532; Texas - P. R. Co. v. Lewis, 26 S. W. Rep. [Tex.], 873.  

RYAN, C.  

Plaintiff in error in this case seeks a reversal of a judg
ment in the sum of .$5,000 which was rendered by the dis
trict court of Kearney county upon the verdict of a jury.  
The defendant in error, whom we shall hereafter refer 
to as the plaintiff, because he was plaintiff in the district 
court, alleged, in substance, that on May 22, 1893, he was 
a section hand in the employ of the railroad company; 
that in the forenoon of that day, while the wind was 
blowing very hard and rain was falling, he, under the 
direction of a foreman, was working on the railroad at a 
point about fifty-seven rods east of a highway crossing, 
and that about twenty-three rods east of where he was at 
work there was a post, at which post the employes in
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charge of trains of the railroad company were required 
to ring a bell and sound a whistle until the aforesaid 
highway should be reached; that the point where lie was 
working was near the foot of a grade descending from 
the east; that trains coming down said grade usually 
made but little noise, other than by the escape of steam, 
which on said morning could not be heard. The negli
gence charged was the failure to sound the whistle and 
ring the bell as it was above indicated should have been 
done, and the failure of the foreman of the section gang 
to give notice of the approaching train before it struck 
the plaintiff.  

The following facts appear without contradiction from 
the evidence adduced: The section gang, in the forenoon 
of May 22, 1893, was required by the unfinished condition 
of the work to surface up a portion of the track at a point 
about three and one-half miles east of Minden, the station 
nearest where the work was to be done. The day began 
with considerable wind, which grew stronger, and at 
about 9 o'clock, when the accident happened, was blow
ing very hard. There were occasional showers of rain, 
accompanied with sleet. The foreman was Henry Hame
lius, and the gang was composed of five men, J. -I. Show
ers, Albert Holstein, Oscar Holstein, Albert Thigh, and 
the plaintiff, Peter H. Soderberg. The whistling post 
was at the west end of a cut, and west of this post was a 
bridge, 540 feet distant. This post, as stated in the peti
tion, was eighty rods east of a highway crossing. The 
foreman distributed his men along a high grade ap
proaching this bridge, Soderberg being placed about 
ninety feet east of the bridge and directed to throw- earth 
from the south side of the embankment upon the ties, 
and there so to dispose of it that the water would run 
each way from the center of the track. The two Hol
steins were between twenty and thirty feet east of Soder
berg, and Showers was ninety feet east of him on the 
north side of the track. No one described the position of 
Thigh. The foreman, after lie had disposed of his men
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as above indicated, noticed that one side of the bridge 
seemed a little low, and thereupon he went under it to 
see if there was anything wrong. When he had finished 
his inspection the foreman came up on the track at the 
east end of the bridge, and looking eastward he saw, at a 
distance of about a quarter of a mile, a freight train ap

proaching, and innediately called to his men notifying 
them of that fact. At this time Soderberg was on the 
embankment outside the south end of the ties, and was 
stooped over throwing earth upon the ties between the 
rails. Albert Holstein testified on behalf of plaintiff 
that, though fifteen feet away, he could not by calling to 
him three or four times make plaintiff aware of the ap
proach of the train. Oscar Holstein, though he was 
within fifteen or twenty feet of his brother, Albert, was 
not able to understand what he was calling out. He saw 
that he was calling out something, and, looking in the 
direction he was pointing, discovered the approaching 
train. He further testified that it was a dreadful windy 
and stormy day. Peter Soderberg testified, but his testi
mony threw no light on the subject. The above was all 
the evidence given as to the surroundings and employ
nient of Soderberg when struck by the train. It was a 
regular train and was on its schedule time. The foreman 
was not shown to be outside the line of his duty in mak
ing an inspection of what appeared to be a dangerous 
condition of the bridge. There was evidence that tended 
to show that this foreman had said to his men that in 
the yards and while moving over the track in a hand car 
he would look out for trains, and that the men need not 
trouble themselves to be also looking. There was no 
evidence that when his section mhen were surfacing the 
track the foreian, by reason of any promise, rule, or 
custom, was required to warn them of the approach of 
trains. They had the same means of knowing of this 
fact that he did. The track from where Sod.erberg. was 
ran in a northeasterly direction, and a. high wind was 
blowing from the north, so that, without doubt, he was
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unaware of the impending danger, and, though no one 
testified just how it happened, it is doubtless true that in 
a stooped position he was standing close enough to the 
track to be struck by the engine when it reached him.  
He was, however, bound to know that trains were likely 
to be moving along this track, and there is undisputed 
evidence that if lie had looked eastward he could have 
seen this train almost a half a mile distant. It was held 
by this court in Dchning v. Detroit Bridgo & Iron Works, 46 
Neb., 556, that it will be presumed that an employe con
tracts with reference to the risks ordinarily appertaining 
to his particular employuiient, and that he has notice of 
all the risks which are open and obvious, or ought to have' 
been to a person of his experience and understanding.  
In Missouri P. R. Co. v. Badter, 42 Neb., 793, this rule was 
stated in the first paragraph of the syllabus in this lan
guage: "A servant by his contract of employment as
sumes the ordinary risks and dangers incident thereto." 
The rule being as we have just stated, it was not a duty 
devolved upon the railroad company to require of its 
section foreman that he should exercise the only dili gence 
necessary to prevent section men being struck by trains 
moving along the railroad undergoing repairs. These 
views are in accord with those expressed in Ring v. Mis
souri P. R. Co., 20 S. W. Rep. [Mo.], 436, and Neling v. Chi
cago, St. P. & K. C. I. Co., 63 N. W. Rep. [Ia.], 568.  

It is, however, insisted that it was shown that there 
was negligence in failing to ring the bell and sound the 
whistle for the crossing from the time the engine passed 
by the whistling post until it reached such highway cross
ing. The engineer testified in the most positive terms 
that the bell was arranged to ring automatically, and 
that on account of the high wind and the storm it was 
kept ringing from the time the engine left Hastings until 
it reached Minden. He also testified that he sounded the 
whistle from the time he left the whistling post until he 
reached the highway crossing. The fireman testified that 
he was so accustomed to the sound of the bell and whistle
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that he did not notice either. The foreman's testimony 
was that if there had been no wind or storm he coild 
have heard the whistle and bell, but with both wind and 
storm prevailinrg as it did, he (lid not know whether lie 
could have heard theni or not. As it was, he did not hear 
the bell or whistle. The effect of the testimony of tie 
other -witnesses was that they did not hear the bell or 
whistle, but whether they could have heard the sound if 
either had been used, notwithstanding the wind and the 
storm, they did not undertake, nor were they required, to 
state. The burden of showing negligence rested upon 
the plaintiff. (Spears v. Chicago, B. &V Q. R. Co., 43 -Neb., 
120.) As was said in Kilputick v. Richardson, 40 Neb., 
478: "For that verdict to stand it must have for support 
competent, positive evidence that the injury was caused 
through the negligence of the plaintiffs in error, or such 
negligence must be fairly and reasonably inferable from 
proved or conceded facts in evidence." (See, also, Kear
ney Canal 6 Water Supply Co. v. Akeyson, 45 Neb., 63(6.) The 
evidence as to the failure to ring the bell or sound the 
whistle was scarcely strong enough to raise a mere con
jecture, most certainly it could do no more. The plaintiff 
was outside the rails, and even beyond the ties, and there 
is no claim that the engineer failed or neglected to do his 
duty upon seeing plaintiff in a dangerous place; indeed, 
no one seems to have known beforehand that plaintiff 
was in dangerous proximity to the track, or even how it 
happened that he was struck, more definitely than that 
before the engine reaclhed him he was outside the track, 
and by the time it reached him he was close enoug1h to 
the track to come in contact with some part of the loco
motive. He may have been that near the track for some 
little time, or lie may have moved nearer just before lie 
was struck; no one could describe how it was. We are 
of the opinion that there was not sufficient evidence to 
justify a finding that any employe of the railroad com
pany was gruilty of negligence, and the judgment of the 
district court is therefore reversed and the case is re-



Roberts v. Hopper.  

manded for further proceeding consistent with the views 

above expressed.  
REVERSED AND REMANDED.  

THOMAS M. ROBERTS V. JESSIE M. HOPPER ET At.  

FILED FEBRUARY 16, 1897. No. 7092.  

Assignments of Error: EVIDENCE OF DAMAGE. Under an assignment 

of error that the damages awarded by the jury are excessive, this 

court will not review the action of the trial court in admitting in 

evidence items of damage.  

ERROR from the district court of Burt county. Tried 

below before AMBROSE, J. Affiried.  

H. E. Oarter, for plaintiff in error.  

H. Wade Gillis, contra.  

RAGAN, C.  

Jessie M. Hopper brought this suit in the district court 

of Burt county in behalf of herself and two minor chil

dren against Thomas M. Roberts, a licensed dealer in 

intoxicating liquors, to recover damages for loss of sup

port to herself and children by reason of the drunkenness 

of her husband caused by intoxicating liquors sold to him 

by Roberts. She had a verdict and judgment and Rob

erts brings the case here for review.  

The only argumient made in the brief is that the dam

ages awarded by the jury are excessive. The verdict was 

for a much smaller sum than that claimed by the plaint

iff below in her petition and not in excess of the aitiount 

warranted by the evidence. Under an assignment that 

the damages awarded are excessive we cannot review the 

action of the district court in admitting in evidence cer

tain items of damage. Our consideration of the case
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imust be confined solely to the assignment of error argued 
in the brief. The judgment of the district court is 

AFFIRMED.  

JACKSON BRADLEY V. A. B. SLATER.  

FILED FEBRUARY 16, 1897. No. 7101.  

1. Landlord and Tenant: CONTINUATION OF TENANCY. When a tenant 
with the consent of his landlord, express or implied, holds over 
his term, the law presumes a continuation of the original tenancy 
for another like term and- upon the same conditions.  

2. - : - : EVIDENCE. But this presumption is not a conclusive 
one, and may be overthrown by evidence that the tenant's holding 
over was in pursuance of an agreement with his landlord that he 
might so hold over and pay rent only for the time he occupied.  

3. -- : In a suit against a tenant who had held over 
two months, to recover rent for a term equal to the prior one and 
at the same rent, the evidence disclosed that before the expiration 
of his term the tenant notified his landlord that he would not 
occupy the leased premises after the expiration of his term; that 
he had purchased other premises, into which he intended remov
ing, but that they would not be ready for occupancy when his 
lease expired; that the tenant held over without any express agree
ment with his landlord that he might do so, but with his knowl
edge and without his protest. Held, That this evidence was not 
sufficient to overthrow the legal presumption that the tenant was 
in for another term of the same length as the prior one and on the 
same conditions.  

4. -- : When the lease of a tenant expires by its 
terms and he does not vacate, the landlord may, at his option, 
treat him as a trespasser or as a tenant; and if he continues to 
occupy without protest or objection from his landlord, the law, 
by the presumption, supplies the prima facle evidence, binding 
upon both landlord and tenant, that such a relation exists be
tween them, and that the tenant is in for the same length of term 
and on the same conditions as his first term.  

ERROR from the district court of Douglas county.  
Tried below before OGDEN, J. RcVrsel.  

Warren, Switzler, for plaintiff in error.  

Joseph R. Clarkson, contra.
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R AGAN, C.  

Premises were demised by written lease for one year 
in consideration of a stated rent. The tenant held over 
his term two months. The landlord then sued to recover 
rent for the premises for one year after the expiration of 
the first term upon the theory that the tenant, by holding 
over, became liable for the rent of the leased premises for 
a year at the same rent fixed in the first lease. The ten
ant had a verdict and judgment and the landlord prose
cutes error.  

The defense of the tenant, so far as material here, was 
that he held over in pursuance of an agreement with the 
landlord that he might do so, paying rent for the time he 

occupied at the same rate per month as he paid under the 
first lease. The evidence shows that in November, 1889, 
one Jacob R. Hendrix owned the premises and on said 

date demised it by a written lease to Augustus B. Slater 

for one year, or until the 15th of November, 1890, in con

sideration of a rent of $750 paid and agreed to be paid by 
Slater; that after taking possession of the leased prem

ises Slater purchased a lot in the city of Omaha, where 

the leased premises were situate, and began the erection 
thereon of a dwelling. Before the lease expired Slater 

notified Hendrix that he had purchased a lot and was 

building a house but that it would not be ready for occu

* pancy until about January, 1891; that he intended to 

move into it as soon as it was ready for occupancy, and 

that lie would not renew the lease or remain in 'possession 

of the leased premises for another year. Hendrix en

deavored. to release the premises to Slater for another 

year, but this was refused by the latter. Hendrix then 

sought to release the premises to Slater for six months 

after the expiration of his lease, but this was declined by 
Slater. The record contains no evidence that Hendrix 

expressly agreed that Slater might hold over on any 

terms whatever; nor does it show that he protested or 

objected to Slater holding over the time he did. Slater
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paid the rent in full for the premises for the year ending 
November 15, 1890. About the 13th of January, 1891 
Slater abandoned the leased premises and at that time 
returned the keys of the building to Hendrix and paid 
him .$125, being two months' rent of the premises at 
$62.50 per month. Hendrix, when he accepted the keys 
and the rent, notified Slater that he did so under protest 
and that he would make reasonable efforts to find a ten
ant for the premises for the year ending November 15, 
1891, and that if he did not receive as much rent for them 
as Slater paid for the year ending November 15, 1890, he 
would look to Slater to make up the difference. On the 
14th or 15th of January, 1891, Hendrix sold and conveyed 
the premises by warranty deed to plaintiff in error 
Bradly, who brought this suit. It is quite clear that the 
evidence does not sustain the defense interposed to this 
action by Slater, namely, that he held over in pursuance 
of an express contract with his landlord. When a ten
ant, with the consent of the landlord, express or implied, 
holds over his term, the law presumes a continuation of 
the original tenancy upon the same terms and conditions.  
(See the rule stated and the authorities collated in 12 Am.  
& Eng. Ency. of Law, p. 758g. See, also, Yates v. Kinucy, 
19 Neb., 275, and Schuyler v. Smith, 51 N. Y., 309.) The 
last case cited was strikingly like the one at bar. In 
that case the premises were leased for one year, and be
fore the expiration of the lease the tenant notified the 
landlord that they would not occupy the premises after 
their term. expired; that they had hired other premises 
to which they intended removing on the expiration of 
their lease. The tenants, nevertheless, held over twenty
one days. The landlord then sued them for a year's renit 
of the premises at the same rate fixed by the lease of the 
previous year. The court said: "The plaintiff claims that 
because the defendants held over and continued in the oc
cupancy of the premises for three weeks after the expi
ration of the lease he had the right to hold them as ten
ants for the whole year. This they deny, because they-
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gave him notice before the expiration of the term that 

they did not intend to occupy the premises for another 

year and made arrangements, with his knowledge, to oc

cupy another wharf. I am of opinion that the plaintiff's 

claim is well founded. The law is too well settled to be 

disputed that where a tenant holds over after the expi

ration of his term the law will imply an agreement to 

hold for a year upon the terms of the prior lease. * * * 

But the defendants claim that this implication of law 

inav be rebutted and that the tenants may show by proof 

that they (lid not intend to hold upon the same terms as 

the prior lease, and they claim that the notice which they 

gave in this case was sufficient to overthrow this impli
cation. * * * In this case the defendants hold over 

wrongfully. It cannot be disputed that they were tres

passers; and their notice did not deprive their act of hold

ing over of its tortious character. The law should not 

give them the option to determine whether they should 

be treated as trespassers or as tenants. This option 

should be accorded to the innocent holder of the property.  

The law regards the possession of real estate as a great 

advantage in any dispute in reference to it, and hence a 

tenant who has obtained possession of real estate cannot 

dispute the title of his landlord; and having obtained 

possession from his landlord he should not be permitted 

to hold over, deny his tenancy, and convert himself into a 

wrong-doer." Applying these authorities to the facts of 

the case at bar, it follows that Slater being a tenant for 

a year and having held over after the expiration of his 

term without an agreement with his landlord, but with 

his assent, the presumption is that he held the premises 

for another year upon the same terms that he held them 

the first year. But this was a presumption only, and it 

was perfectly competent for Slater to show in this case 

that his holding over was in pursuance of an agreement 

with his landlord that he might hold over, might pay rent.  

for the time which he did hold over, and for that time 

only. The evidence introduced by Slater was not suffi-
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cient to overthrow the presumption that he was holding 
for another year on the same terms that lie held the first 
year. The evidence, and all the evidence, introduced by 
Slater to sustain his defense of holding over under an 
express agreement was that he had notified his landlord 
before the expiration of the term that he would not oc
cupy the premises for a second term, and that he held over, 
if not with the consent, at least without any protest from 
his landlord and with his knowledge. This was not suffi
cient evidence to justify a finding that the tenant held 
over in pursuance of an express agreement with his land
lord that he should pay rent only for the time which he 
held over; nor was it sufficient to overthrow the presump
tion of law that his holding over was for a year and on 
the terms and conditions of his first lease, and the legal 
presumiption remained in force and controlled the case.  
When the lease of a tenant expires by its terms and the 
tenant does not vacate, the landlord may, at his option, 
treat him as a trespasser or as a tenant; and if the tenant 
continues to hold over without protest or objection from 
his landlord and without demand for the possession of 
the premises, the law raises the presumption, binding 
upon both landlord and tenant, that the relation of land
lord and tenant exists between the parties and that the 
latter is in for the same length of term and on the same 
conditions as the first term; but this is a presumption 
only and may be overthrown by proof that the tenant is 
holding over in pursuance of an agreement to pay rent 
for the premises for the time which he holds over. (Mont
gomery v. Willis,'45 Neb., 434.) The judgment of the dis
trict court is reversed and the cause remanded for a new 
trial.  

REVERSED AND REMANDED.
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JOHN J. BERGER ET AL., APPELLANTS, v. LINCOLN COUNTY 

ET AL., APPELLEES.  

FILED FEBRUARY 16, 1897. No. 7125.  

Review: UNAUTHENTICATED BILL OF EXCEPTIONS: AFFIRMANCE.  

Where, in a case brought to this court on appeal, the bill of excep
tions is uncertified by the clerk, and the pleadings support the 

decree rendered, it will be affirmed.  

APPEAL from the district court of Lincoln county.  

Heard below before NEVILLE, J. Affirmed.  

J. S. Hoagland, for appellants.  

J. G. Beeler and H. D. Rhea, contra.  

RAGAN, C.  

This is an appeal in equity from the district court of 

Lincoln county. We cannot review the evidence, because 

the bill of exceptions is not certified by the clerk to be 

either the original bill or a certified copy thereof. The 

pleadings support the decree rendered, and it is accord

ingly 
AFFIRMED.  

CLARKE DRUG COMPANY ET AL., APPELLANTS, V. GEORGE 

M. BOARDMAN ET AL., APPELLEES.  

FILED FEBRUARY 16, 1897. No. 7084.  

1. Insolvency: PREFERRING CREDITORS. A creditor may take such 

lawful steps as he deems best to secure the payment of a debt 

owing to him; and if the creditor's only motive be the honest one 

of securing his debt, he will not be guilty of fraud because the 

effect of securing or paying his debt is to leave some other cred

itor's debt partly or wholly unpaid.  

2. : - : RELATIVES: CONFESSION OF JUDGMENT: CREDITORS' 

BILL. For the purpose of enabling him to buy a drug store and
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engage in business, a mother loaned her son, who had no prop
erty, $1,500. For this loan he gave her his note due in one year.  
He purchased the store for $2,000, paid thereon the cash borrowed 
of his mother, and gave his note for $500 for the balance. While 
he was in business he represented to wholesale dealers that his 
only indebtedness was the $500 owing on the purchase of the 
store, and concealed the fact of his indebtedness to his mother.  
The wholesale dealers sold the son goods and extended him credit, 
ignorant of the fact that he was indebted to his mother and rely
ing upon his statement that his total indebtedness was the $500.  
After the mother's note matured she ascertained that her son was 
financially embarrassed; induced him to confess a judgment in her 
favor for the amount due her on her note; and caused the drug 
store to be seized and sold on execution. Thereupon the whole
sale dealers sought, by a suit in equity, to have their judgments 
against the son paid out of the proceeds of such sale before the 
payment of the mother's judgment. Held, (1) Whether the money 
furnished to the son by the mother was a loan, a gift, or an ad
vancement, whether or not the mother was actuated by a sinister 
motive in furnishing the money to her son at the time-and under 
the circumstances that she did, in doing nothing to notify the 
public of such fact, in inducing her son to prefer her to his other 
creditors at a time when he was financially embarrassed and in 
resorting to the confession of judgment for that purpose, were, 
one and all, questions of fact; (2) that the evidence would not 
support any other finding than the one made by the district court, 
that the money furnished by the mother was a loan, and that her 
entire conduct in the premises was inspired by an honest purpose 
and that in nothing that she did was she influenced by a motive 
to defraud any one.  

.-- : - : - : EsropPEr: PROCEEDS OF EXECUTION. Held.  
That the mother was not estopped from claiming the proceeds of 
the execution sale as against her son's other creditors because he 
had no property when she made him the loan; nor because to her 
knowledge the son borrowed the money to purchase the drug 
store; nor because to her knowledge the son embarked and con
tinued in business, his only capital being the money she had 
loaned him; nor because she did not give any notice of the fact 
that the capital on which her son was doing business was loaned 
to him by her, and unpaid; nor because she did not take and file 
a chattel mortgage on the drug store to secure the loan when it 
was made; nor because the son concealed from the wholesale 
dealers the fact that he was indebted to his mother and thereby 
induced them to extend him credit; nor because the effect of the 
son's preferring her debt was to leave the debts of his other cred
itors partly or wholly unpaid; nor because she resorted to a con
fession of judgment to secure such preference and expedite its 
payment.  

4. - : - : - : BURDEN OF PROOF. An insolvent son may
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prefer his mother to his other creditors by securing or paying her 
debt; but when such preference is called in question by the other 
creditors the law places the burden on the mother of- showing 
by a preponderance of the evidence that such preference was ac
cepted by her in good faith for her protection, and not for the 
purpose of defrauding any one.  

APPEAL from the district court of Hamilton county.  
Heard below before WHEELER, J. Affirmed.  

A. W. Agee, Howard M. Kellogg, and Whitmore & Carr, for 
appellants.  

Cases cited by counsel for appellants are referred to in 
the opinion.  

Hainer & Smith and Howell & Spear, contra.  

RAGAN, C.  

In the district court of Hamilton county George M.  
Boardman confessed a judgment in favor of his mother, 
Mary T. Boardman, on a promissory note. An execution 
was issued upon this judgment and levied upon a stock 
of drugs belonging to George M1. Boardman, the stock 
sold, and thereupon a number of his other creditors, 
who had obtained judgments against him and whose 
executions had been returned "No property found," 
brought this action to enjoin the sheriff from paying the 
proceeds of the sale of said stock of goods to George M.  
Boardman's mother. The trial resulted in a decree dis
missing the action of the creditors, and they have ap
pealed.  

1. Briefly, the facts are as follows: In June, 1891, 
Frank Chambers owned a drug store and stock of drugs 
at Hampton, Nebraska. At that time Mary T. Board
man and her husband resided at Albion, Nebraska, and 
she had considerable property of her own. Her son, 
George M. Boardman, was then a married man and had 
been for some years employed as a drug clerk, but was 
without any property, and desired to embark in the drug 

48
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business. Chambers advertised his Hampton store for 
sale. This advertisement was seen by George M. Board
man, and he and his father then wvent to Hampton and 
looked over the drug stock of Chambers. Negotiations 
followed which resulted in Chambers selling his drug 
stock to George M. Boardman for $2,000. Fifteen hun
dred dollars of this money was loaned to George M.  
Boardman by his mother, and for this he executed a 
promissory note, due in one year. The remainder of the 
purchase price of the stock was evidenced by some prom
issory notes executed by Boardman to Chambers. George 
M. Boardman continued the operation of the drug store 
for about a year, during which time lie became indebted 
to several wholesale houses, hereinafter called "commer
cial creditors." While he was in business he made cer
tain statements to commercial agencies that his only 
indebtedness was the $500 owing to Chambers as the 
balance of the purchase price of the drug stock, and con
cealed the fact that he was indebted to his mother. After 
George M. Boardman had been in business about a year, 
and after the note given to his mother had matured, his 
mother ascertained that he had been using intoxicants to 
excess, and that his financial affairs were in an embar
rassed condition; and at her request he confessed a judg
ment in her favor upon the note which he had given her 
for the money borrowed. It also appears from the evi
dence that the commercial creditors, relying upon the 
statements made by George M. Boardman to the commer
cial agencies that his only indebtedness was that of $500 
to Chambers, sold him goods and extended him credit.  
It does not appear that the commercial creditors, or any 
of them, knew that George M. Boardman was indebted 
to his mother, nor does it appear that Mrs. Boardman 
knew until the trial of this case that her son had repre
sented his only indebtedness to be the $500 owing Cham
bers, and had concealed from the commercial creditors 
the fact of his indebtedness to her.  

The commercial creditors seek to restrain the sheriff
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from paying to Mrs. Boardman the proceeds of the exe
cution sale of the drug store upon two grounds, as we 
gather from the petition filed by them in the court below.  
The first of these is that the entire transaction between 
Mrs. Boardman and her son was fraudulent; that it was 
a scheme devised to delay and defraud them; and sec
ond, that by reason of the facts already stated Mrs.  
Boardman is estopped as against them to claim the pro
ceeds of the sale of the drug stock. The district court 
has found that there was no fraud on the part of either 
Mrs. Boardman or her son in any of the transactions be
tween them, and this is the only finding on that issue that 
the.evidence would support. Some attempt was made 
at the trial to show that the $1,500 furnished by Mrs.  
Boardman to her son was in the nature of an advance
ment to him, but this attempt was a failure. The evi
dence leaves no room for doubt that it was an ordinary 
loan.  

It seems also to have been insisted in the trial court 
that the confession of the judgment by young Boardman 
in favor of his mother was fraudulent, as its effect was 
to enable him to prefer his mother as a creditor. It may 
be true that young Boardman desired to prefer his 
mother, and it may be true that she desired to be pre
ferred; and it is probably true that she realized that by 
her inducing her son to confess a judgment in her favor 
she would be more likely to secure the payment of her 
debt; but if she knew these facts, and if her knowledge 
of the embarrassed financial circumstances of her son 
prompted her to induce him to confess a judgment in her 
favor, still all this would not be conclusive evidence of a 
fraudulent intent on her part. A debtor has the right to 
prefer one creditor to another if the preference is made 
and accepted in good faith. And while the evidence 
shows that young Boardman was willing to prefer his 
mother, and she was anxious to secure the payment of 
her debt, and took the step she did for that purpose, still 
the evidence would not warrant the conclusion that she
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accepted this confession of judgment for the purpose of 
hindering, delaying, or defrauding the other creditors of 
her son. It is not a fraud, nor evidence of fraud, for a 
creditor to be vigilant in the collection or securing of a 
debt due to him from a debtor. A creditor may take 
such lawful steps as he deems best to secure the payment 
of a debt due him from a debtor, though the latter be in 
failing circuimstances and largely indebted to others; and 
if his motive be the honest one of securing his own debt, 
he will not be guilty of fraud because the effect of secur
ing or paying his debt is to leave some other creditor's 
debt partly or wholly unpaid. No rule of law or equity 
forbids a creditor to exercise diligence for his own protec
tion. If the motive which prompts his conduct in col
lecting or securing the debt is the honest one of self
preservation the law will protect him, no matter what 
may be the effect on other creditors. So long as his con
duct is not prompted by a sinister motive to hinder, delay, 
or defraud other creditors, he is entitled to all the ad
vantage which his diligence, knowledge, and vigilance 

give him; and since in the case at bar the confession of 
judgment was brought about without any intention upon 
the part of Mrs. Boardman to hinder, delay, or defraud 
the other creditors of her son, they cannot be heard to 
charge fraud because the effect of the confession of judg
ment was to give Mrs. Boardman a first lien upon the 

property of their common debtor.  
2. It is insisted by the commercial creditors that be

cause Mrs. Boardman loaned to her son the capital which 
he invested in the drug business, she thereby enabled him 
to hold himself out to the world as the owner of the drug 
stock, and to contract debts on the strength of his being 
the owner thereof; and that, therefore, she is estopped 
from now claiming the proceeds of the execution sale.  
If this contention be correct, it must be because Mrs.  
Boardman has done, or omitted to do, something which 
she was under a legal or equitable obligation to do or 
omit to do, and that by reason of her conduct the com-
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mercial creditors have changed their status, to their ii
jury. What has she done? She loaned her son the capi
tal which he invested in business, and when his debt to 
her matured she took steps to secure its payment. Cer
tainly she violated no rule of morals or law in doing 
either of these things if the motives which prompted her 
to these actions were honest, and if she was innocent,-
and we have seen that she was,-of any- intention to de
fraud these commercial creditors. What has she omitted 
to do? She did not advise the world that she had loaned 
her son money to buy this drug stock; nor was she under 
any legal or moral obligation to do so. She did not take 
a mortgage upon i1iis stock and file it, and thus give 
notice to the world of her claim; nor was it her duty so 
to do. No mortgage was offered her and she requested 
none. She kept silent in regard to the debt which her 
son owed her, but under circuimstances when it was not 
her duty to speak; and her silence was not a concealment 
of her claim against her son, either for the purpose of 
assisting him or injuring others. When her debt matured 
she did not notify her son's other creditors that she was 
about to take steps to secure its payment, and we know 
of no rule of law or morals that made it her duty to give 
such notice. It is true that the commercial creditors fur
nished the son goods and extended credit to him, believ
ing his only indebtedness to be the $500 that he owed 
Chambers, and by so doing they have changed their 
status to their injury. But the proximate cause of their 
action and their injury was not the loan made by Mrs.  
Boardman to her son, but the false statements made by 
the son to them. Mrs. Boardnan at no time had any in
terest in or control over this stock of drugs. The soit 
was not her agent. He was her debtor, and she is not 
bound or estopped by any representation that he made, 
as she neither induced him to make such statements nor 
knew they had been made. Suppose that wholesale 
dealer A had sold young Boardman $5,000 worth of goods 
on credit and be had put them into his stock, and while
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these goods were on hand another wholesale dealer, B, 
had inquired of young Boardman if he owned these goods 
and if he was in debt, and he had replied that he owned 

the goods and that they were paid for, and upon the 
strength of that representation B had sold more goods 
to young Boardman and extended him credit therefor.  

Is there any rule of law or equity that would postpone 
A's debt to B's? And yet the principle which controls 
the point under consideration is precisely the principle 

that would control a contest between A and B if B were 
claiming that by reason of A's conduct his claim against 

young Boardman should be postponed.  
Counsel for the appellants, to sustain their contention 

that Mrs. Boardmaii is estopped as against these comner
cial creditois to claim the fund in question, have cited us 
to several atil horities, which we will now briefly review.  

The first case cited is Webb v. Armistead, 26 Fed. Rep., 
70. In that case Armistead's relatives loaned him the 
c;ipital with which he embarked in business. He after
words failed and made an assignment for the benefit of 
his creditors, preferring his relatives who had loaned 
hint the money with which he started in business, and 
lie court held that the deed of assignment was void on 
its face because of the extraordinary powers and discre

tion which it conferred upon the assignee named therein.  
Counsel for the appellants here insist that the court also 
decided that the preference given to his relatives by 
Armistead was void as against his commercial creditors, 
because this preference was in fact the only capital which 
Armistead put into his business. We do not think the 
decision of the case turned upon that point, and if it did, 
we are not prepared to follow it. In that case, as in the 
case at bar, it was shown that the debtor had made state

ments to the commercal arencies as to his indebtedness 
and concealed the fact that he was indebted to his rela

tives; that the commercial creditors relied upon these 
statements and sold him goods and extended him credit 
upon the faith of them. But there is in the case no refer-
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ence whatever to the fact that the commercial creditors 
changed their status, not by reason of the fact that Ar
maistead's relatives had loaned him capital, but because 
they relied upon his false statements.  

Smith v. Sipperly, 34 Pac. Rep. [Utah], 54, is another 
case cited by counsel for appellants. But this case fol
lows the holding of the federal court in the Armistead 
Case, and adopts its opinion without discussion or exami
nation.  

Another case cited is Krippendorf v. Hyde, 28 Fed. Rep., 
788. The court said: "If a creditor of a commercial firm 
whose insolvency is known to him, but not to the public, 
helps the firm to keep going and to extend largely -the 
scope of its business and credit, under a promise of pref
erence over other creditors in case of disaster, which 
under the circumstances is clearly probable, and the firm, 
having obtained large quantities of goods on credit, turns 
them over to this creditor in payment of his demands, 
keeping nothing for other creditors, the transfer of the 
gYoods will be deemed fraudulent." The opinion in the 
case was written by Woods, J., and the preference seems 
to have been held fraudulent because of a secret promise 
therefor made by the commercial firm at the time the 
creditor loaned it money. The case is not in point here 
and the learned judge cites no authority to support the 
conclusion reached by him; and in addition to this the 
same judge, in Smith v. Craft, 17 Fed Rep., 705, in an able 
opinion in which the authorities are examined, held that a 
preference given by a failing debtor in pursuance of a 
promise made when he obtained the loan, to make such 
a preference in case of his failure would not be set aside 
as fraudulent at the instance of other creditors unless a 
fraud was intended. And again in iUppincott v. Shaw 
Carriage Co., 25 Fed. Rep., 590, the same judge made the 
same ruling that he did in Smith v. Craft, supra. In view 
of these contradictory decisions of the nisi prius federal 
courts, we do not feel bound to follow the rule announced 
in the Armistead Case.
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Another case cited by counsel for appellants is Whitc v.  
Heimerdinger, 17 N. Y. Supp., 888. In that case a mother 
gave to her son a letter addressed "To Whom It Alight 
Concern," stating that she had loaned him $10,000, "to 
be paid back at his option, and leave same to him at the 
risk of his business for five years." This letter was shown 
to commercial agencies and through them to a commnevr
cial creditor, who sold the son a large amount of goods 
on credit on the faith of this letter. In less than a year 
after the date of the letter the son became insolvent, and 
confessed judgment in his mother's favor for the amount 
of the loan made by her to him; and the court held,-and 
correctly, we think,-that the commercial creditor's claim 
took precedence of the mother's; but that case is not in 
point here. As said by Lawrence, J., in the opinion, it is 
perfectly clear that it was the mother's intention to lead 
commercial creditors who might see and rely upon her 
letter to believe that the $10,000 which she had loaned 
to her son was to be at the risk of the business, and sub
ject to all its hazards. The very object that the mother 
had in writing the letter was to give notice to the world 
that the $10,000 which she had loaned her son to invest 
in business was, for at least a period of five years, to be 
considered and regarded by persons dealing with him as 
his.  

Another case cited by appellants is Roy v. McPherson, 
11 Neb., 197. In that case Mrs. Roy put into the hands 
of her brother a sum of money with which to purchase 
land for her. The brother purchased the land, but took 
the title in the name of Mrs. Roy's husband. This was in 
1864. Mrs. Roy knew that the title to the land had been 
placed in her husband's name at the time it was done.  
She acquiesced in this for thirteen years. During this 
time her husband engaged in mercantile business and 
contracted debts upon the faith of his being the owner 
of this land. The husband failed and a contest arose 
between his creditors and Mrs. Roy as to the title to this 
land, and we held that Mrs. Roy had estopped -herself to
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claim this land as against her husband's creditors. But 

that case is not an authority for the contention under con

sideration. Mrs. Roy owned the equitable title to this 

land. Her husband held it in trust for her and she kept 

the trust a secret. It was her duty to speak and she kept 

silent, and her silence caused her husband's creditors to 

change their status to their injury, and she was rightly 

held estopped as against them from claiming the land.  

But Mrs. Boardman (lid not own the drug stock or any 

interest in it. Her son did not hold this drug stock in 

trust for her. She is not here claiming to be the owner 

of this drug stock or any interest in it. Her attitude 

here is that of a creditor. She did not keep silent at any 

time when it was her duty to speak, and no creditor of her 

son was induced to change his status because of Mrs.  

Boardman's silence.  
Other cases cited by appellants are Early v. Wilson, 31 

Neb., 458, and Swartz v. McClelland, 31 Neb., 646. ' These 

cases follow the rule announced in Roy v. McPherson, and, 

for reasons already stated, are not in point here.  

The transactions out of which this suit grew occurred 

between parent and child, and if the decree of the district 

court shall be affirmed its result will probably be to de

prive the other creditors of young Boardman of their 

debts; and because of these facts, the law has placed 

on this mother the burden of showing by a preponderance 

of the evidence that her conduct in the premises and the 

motives which inspired it were honest; that the entire 

transaction was in good faith, and that in nothing that 

she did was there any intention to defraud the son's other 

creditors. (Plun iner v. Ruimmel, 26 Neb., 142; Ward r.  

Parlin, 30 Neb., 376; Peregoy1 r. Krmntz, 31 Neb., 5S; Carson.  

v. Stevens, 40 Neb., 112; ilick r. 1Tuney, 41 Neb., 105; 

Glass v. Zutavcrn, 43 Neb., 334; tchinkratus v. Korth, 44 

Neb., 777.) But this is merely a rule of evidence and 

owes its origin to the fact that the relationship existing 
between members of the sanie family is not only an in

ducement for them to protect one another, but affords
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opportunities for the perpetration of frauds. But busi
ness transactions between relatives are not forbidden by 
law, and, subject to the rule of evidence just stated, such 
transactions between them are governed, and the rights 
and liabilities of the parties thereto are determined, in 
the same manner as if they were strangers; and the pref
erence made by young Boardman to his mother was 
neither fraudulent, illegal, nor inequitable, because of the 
fact that the loan represented by the preference was the 
only capital with which young Boardman embarked in 
business. (Laird v. Davidson, 25 N. E. Rep. [Ind.], 7; Hege
ler v. First Nat. Bank of Peru, 21 N. E. Rep. [Ill.], 81.2; Buhl 
v. Peck, 37 N. W. Rep. [Mich.], 876; Tomlinson v. Matthets, 
98 Ill., 178; City Bank v. Wright, 26 N. W. Rep. [Ia.], 35.) 
Mrs. Boardman has shown beyond all question that her 
conduct in lending her son money to embark in business 
and inducing him to confess a judgment in her favor was 
actuatdd with honest motives and free from any sinister 
purpose to defraud her son's other creditors; that she 
has done nothing nor omitted to do anything which 
caused his creditors to change their status, and she is 
therefore entitled to have the amount of her judgment 
paid in full from the proceeds of the execution sale. The 
decree of the district court is accordingly 

AFFIRMED.  

FREMONT, ELKHORN & MISSOURI VALLEY RAILROAD 
COMPANY V. CHARLES IAItLIN.  

FILED FEBRUARY 16, 1897. No. 7108.  

1. Railroad Companies: NEGLIGENCE IN CONSTRUCTING DITCHES: 
PLEADING. A plaintiff alleged in hi petition that the defendant, 
a railroad company, carelessly and negligently constructed its 
ditches along its track through the lands of plaintiff, in such a 
manner as to cause the surface waters to collect in said ditches 
and be precipitated on plaintiff's land, whereby certain of his 
crops were destroyed, certain of his trees growing on said land
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were destroyed, and his land was depreciated in value by the de

posit .thereon of clay and sand. Held, (1) That because of the 

general allegation of the railroad company's negligence in con

structing its ditches, the petition was open to a motion to make 

more definite and certain; (2) but that the 'general allegation of 

negligence was good as against a demurrer, and, therefore, the 

petition stated a cause of action.  

2. Eminent Domain: CON VEYANCE TO RAILROAD COMPANY: RELEASE 

OF DAMAGES: CONSTRUCTION OF DETCHES: NEGLIGENCE: MEASURE 

OF DAMAGES. A land owner conveyed to a railroad company a 

right of way across his land. The conveyance contained the fol

lowing release: "For the consideration aforesaid do hereby re

lease and discharge the said party of the second part, its suc

cessors and assigns, from all costs and damages which the said 

party of the first part has now sustained, or shall at any time 

hereafter sustain, in any way by reason of the construction, build

ing, or use of the said railroad." The railroad company after

wards built its road on the right of way purchased, and in so 

doing constructed thereon certain ditches for the purpose of 

draining its road-bed. Subsequently the land owner conveyed 

his land to the defendant in error and he sued the railroad com

pany for damages, alleging that said ditches were negligently 

constructed, and by reason thereof they conducted the surface 

waters collected therein on his land, destroyed certain of his crops, 

certain of his trees, and injured his land by depositing sand and 

clay thereon. The railroad company pleaded the release in the 

right of way deed in bar of the action. Held, (1) That if the re

lease would estop the original owner had he retained the land and 

brought this action, it would likewise estop the defendant in 

error; (2) that the true construction of the release is that by it the 

land owner acknowledged satisfaction for the value of all the land 

appropriated by the railroad company for its right of way, and 

released and discharged it from all damages which the remainder 

of his land had sustained, or would sustain, by reason of the non

negligent construction, maintenance, and operation of its road 

across the lands for all time; (3) that the release should be given 

the same effect as if it were a judgment rendered in a condemna

tion proceeding instituted by the railroad company for right of 

way over the land; (4) that in such a judgment, and therefore in 

the release, were not included damages for injuries that might 

afterwards arise as the results of a negligent construction, main

tenance, or operation of the road; (5) that it was not within the 

contemplation of the parties to the right of way deed, at the time 

it was executed, that the railroad company would negligently con

struct, maintain, or operate its road; (6) that had the right of 

way been obtained by condemnation the land owner in that pro

ceeding could not have been awarded damages upon the theory 

that he might in the future sustain injury by reason of the rail

road company's negligently constructing, maintaining, or op:rating
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its road; (7) that the defendant in error's cause of action arose 
when the injury sued for occurred, and not when the ditches were 
completed; (8) that whether the ditches were properly and skill
fully constructed for railroad purposes was not the material issue 
in the case; (9) and if so constructed, that of itself did not afford 
the railroad company a complete defense to the action, as the ma
terial issue in the case was whether the railroad company had so 
constructed its ditches as to unnecessarily and negligently injure 
the defendant in error; (10) that the measure of the defendant in 
error's damages was the value of his crops destroyed, the value of 
his trees destroyed, and the difference in the value of his land im
mediately before and after the depositing of the sand and clay 
thereon.  

3. Railroad Companies: DRAINAGE: NEGLIGENCE: DAMAGES: INSTRUC
TIONS. In addition to a general denial that the defendant in error 
had sustained any damages and that it had been guilty of any 
negligence in constructing its ditches the railroad company inter
posed the defense that the damages claimed resulted from a rain 
storm so unprecedented as to amount to the act of God. The dis
trict court instructed the jury that if the railroad company had 
failed to establish by a preponderance of evidence the defense in
terposed they should find for the defendant in error. Held, That 
the giving of the instruction was reversible error.  

ERROR from the district court of Saunders county.  
Tried below before BATES, J. R6versCd.  

See opinion for references to cases.  

William B. Sterling and J. E. Frick, for plaintiff in error.  

C. Hollenbecek, contra.  

RAGAN, C.  

Charles Harlin brought this suit in the district court of 
Saunders county against the Fremont, Elkhorn & Mis
souri Valley Railroad Company, hereinafter called the 
railroad company, to recover damages which he alleged 
he had sustained by reason of the destruction of certain 
of his crops, certain trees growing upon his land, amd by 
reason of the deposit on his land of quantities of delwis, 
all cause(d by the negligence of said railroad conpa iny in 
constructing certain ditches on its right of way in sIicl 
a manner as to cause the waste and surface waters to be
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collected in said ditches and precipitated on his land.  

Harlin had a verdict and judgment and the railroad com

pany prosecutes here a petition in error.  

1. The first point argued in the brief is that the petition 

does not state facts sufficient to constitute a cause of ac

tion. The petition, so far as material here, is as follows: 

"That the defendant * * carelessly and negligently 

constructed its ditches along * * said railroad 

track * * * through the lands of plaintiff * * * 

in such a manner as to cause the waste and surface waters 

to collect along and adjoining the said railroad track, 

and to lead pand precipitate the same directly on and over 

the adjoining lands of plaintiff; that during the years 

1889 and 1890 the water so precipitated and turned from 

its natural course over upon said lands of plaintiff to

tally destroyed large portions of crops of corn and pota

toes then growing upon said land and the property of 

plaintiff; and during the year 1891, by reason of the said 

careless and negligent construction of said ditches, large 

quantities of clay and sand were carried by the water 

from said ditches over and upon the lands of said plaint

iff, totally destroying the crops of potatoes and corn then 

standing and the property of said plaintiff; and by rea

son of the depositing of said sand and clay on said land 

a large number of trees standing and growing thereon 

were totally destroyed, and a large quantity of said land 

was greatly and permanently damaged, so as to be unfit 

for the production of crops." The averments of this peti

tion do not disclose the particular acts or omissions of the 

railroad company in constructing its ditches which the 

pleader alleges were negligent. It is not averred that 

the railroad company was guilty of negligence because 

it constructed ditches, or in constructing them where it 

did; nor that they were too narrow or too shallow. The 

allegation of negligence is a general one, and had a mo

tion been made to require the pleader to specifically state 

in what the negligence of the railroad company consisted 

it would doubtless have been sustained. But a general
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allegation of negligence is good against a demurrer; and 
under such an allegation evidence of any fact which con
tributed to the injury sued for is competent and relevant.  
(Omaha C- R. 1. ?. Co. v. Wright, 47 Neb., 886.) We think, 
therefore, that the petition states a cause of action.  

2. At the time the railroad company constructed its 
road over the lands of plaintiff they were owned by a 
man named Shannon, the plaintiff's grantor. Before the 
construction of the road over the lands Shannon, for a 
valuable consideration, conveyed to the railroad company 
a right of way over his lands. In this conveyance occurs 
the following: "For the consideration aforesaid do hereby 
release and discharge the said party of the second part 
[the railroad company], its successors and assigns, from 
all costs amd damages which the said party of the first 
part has now sustained or shall at any time hereafter 
sustain in any way by reason of the construction, build
ing, or use of the said railroad." On the trial of this 
case the railroad company offered in evidence, under 
proper pleadings, this right of way deed. It was ex
cluded and this action of the district court, it is now in
sisted, was erroneous. The contention is that this was a 
release to the railroad company by Shannon of all dam
ages which he had or might afterwards sustain by reason 
of the construction and operation of this road over his 
lands; that the release would bar this action were it 
brought by Shannon, and that the release is likewise 
binding upon his grantee. We agree with counsel for 
the railroad company that if this release would bar Shan
non from maintaining this action, it likewise precludes his 
grantee, as the latter took the land burdened with the 
railroad company's easement, and he cannot maintain 
any action against the railroad company for damages 
growing out of the construction, operation, or mainte
nance of this road that his grantor could not maintain 
had he continued the owner of the land. The question, 
therefore, is whether the release in the right of way deed 
would bar this action had it been brought by Shannon.
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The question is an important one,, and to sustain his 
theory counsel for the railroad company have cited us to 
the following authorities: 

Hoc/fditz v. Southern P. R. Go., 18 Ati. Rep. [Pa.], 125.  
In this case Hoeffditz, for a valuable consideration, re

leased and discharged a railroad company and its suc

cessors from all suits, claims, demands, and damages 

whatever by reason of its entry upon his land and appro

priating a part thereof towards the construction of its 

railroad and works connected therewith. At the time of 

executing the release the railroad company had erected 

on the land acquired from Hoeffditz an embankment, in 
which was a culvert. Subsequently Hoeffditz sued the 

railway company for damages caused by the water which 

passed through this culvert; and the court held that the 

release was a bar to the action.  
Updegrove v. Pennsylvania S. V. R. Go., 19 Atl. Rep. [Pa.], 

283, is very much like the case at bar. Updegrove, for a 

consideration, deeded the railway company the right of 

way over his land, and released it from all claims for 

damages by reason of the taking and using of the lands 

for its railroad, or by reason of the construction and main
tenance of its road over said land. The release appears 

to have been executed before the road was built, and the 

court held that this release barred Updegrove's action 

against the railroad company for damages caused by an 

overflow of water which resulted from the construction 

of a ditch and culvert on the right of way. The court 

based its decision upon the proposition that the damages 
sued for were in contemplation of the parties at the time 

of the execution of the right of way deed. In other 

words, that the damages sued for entered into and 

formed a part of the consideration paid by the railroad 

company for the right of way.  
In Radke v. Minneapolis & St. L. R. Co., 43 N. W. Rep.  

[Minn.], 6, Radke sued the railroad company for damages 

to his land caused, as he alleged, by the negligent con

struction of its railroad over or near his land. The neg-
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ligence complained of was that the railroad company 
neglected to put a culvert in an embankment. After the 
embankment was constructed Radke, for a consideration, 
conveyed to the railroad company a right of way over 
his land. But the right of way deed contained no re
lease of damages. The court, however, held that the 
absence of this release from the right of way deed was 
unimportant, and said: "When he conveyed the premises 
to the defendant he knew that there was no culvert 
through the embankment * * where he now claims 
it should be placed in order to carry the water off his 
land, and he knew that the railroad embankment had 
already stopped the flow of water. It cannot affect the 
case that he may. not then have apprehended the full 
extent of the injury which would result from this in 
future." To the same effect are McCarty v. St. Paul, L. & 
M1. R. Co., 17 N. W. Rep. [Minn.], 616; Milwaukec & NT. R.  
Co. v. Strange, 23 N. W. Rep. [Wis.], 432.  

In Chicago, R. J. & P. R. Co. v. Smith, 111 Ill., 363, the 
owner of certain land conveyed to the railroad company 
.a right of way across the same. The deed recited, "For 
the purpose of constructing a. railroad, and for all pur
poses connected with the construction and use of said 
railroad," and the court held that the right of way deed 
was a bar to an action by the owner's grantee against the 
railroad company for damages caused to his property by 
its engines throwing smoke, cinders, ashes, and sparks 
of fire thereon, and by the shaking of the house on said 
premises. But it is to be observed that the damages 
claimed resulted from. the usual and ordinary operation 
of the road. Smith did not claim that the damages re
sulted from the negligent operation of the road; and the 
case rests upon the principle that when anything is 
granted, all the means to attain it and all the fruits and 
effects of it are granted also; and the court correctly 
held that the shaking of the house and the smoke, cinders, 
and ashes thrown by passing engines were necessarily 
incident to and inseparable from the operation of the
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railroad, and were conclusively presumed to have been 
adjusted and settled by the consideration paid by the 
railroad company to the original owner at the time he 
executed the right of way deed. The case is not an au
thority for the contention of the railroad company in the 
case at bar. To the same effect are Chicago & E. I. 1. Co.  
v. Loeb, 8 N. E. Rep. [Ill.], 460; Chicago & E. I. R. Co. v.  
McAuley, 11 N. E. Rep. [Ill.], 67.  

In St. Louis, V. & T. ff. R. Co. v. Hurst, 14 Ill. App., 419, 
it seems that the railroad company constructed its road 
over the land of Hurst. At or before this time, for a 
consideration, Hurst conveyed to the railroad company 
a right of way deed over his lands, and in this deed he 
released and relinquished all claims for damages by rea
son of the location, completion, and construction of the 
road. Years after the road had been completed and in 
operation the railroad opened a ditch by the side of its 
track, and Hurst claimed that the construction of this 
ditch changed the natural channel and flow of water 
and caused the same to flow upon his land, to his damage, 
for which he brought suit. On the trial the railroad 
company offered the right of way deed in evidence. The 
trial court excluded it and on appeal its action in this 
respect was reversed. The court seems to have placed its 
ruling upon the ground that the railroad company was 
entitled to have the jury say as a matter of fact whether 
the construction of the ditch complained of was a neces
sary act in the proper maintenance of the road, and held 
that if the construction of the ditch was necessary to the 
maintenance and operation of the road, that the release 
was a bar to the action; and said that before Hurst could 
recover damages he must make it appear that-the acts of 
the railroad company amounted to a departure from or 
were not embraced within the purposes for which the 
release was made. This case is an authority so far as it 
goes against the contention in support of which it is cited.  

Of these authorities the cases from Pennsylvania and 
Minnesota only, we think, can be said to sustain the 
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proposition contended for by counsel for the railroad 
company here. But our construction of this right of way 
deed is that by it Shannon acknowledged satisfaction for 
the value of all the land appropriated of his by the rail
road company for its right of way, and released and dis
charged the railroad company from all damages which 
the remainder of his land had sustained or would sustain 
by reason of the non-negligent construction, maintenance, 
and operation of the road across his lands for all time.  
This right of way deed must be read, construed, and 
given the same effect that we would give to a judgment 
rendered in a condemnation proceeding instituted by the 
railroad company for right of way over Shannon's land; 
and had the railroad company pleaded and offered in evi
dence such a judgment instead of this right of way deed, 
the "question would have been whether the damages 
sought to be recovered in this action were embraced in 
the condemnation judgment. It was not within the con
templation of the parties to this right of way deed that 
the railroad company would negligently construct, main
tain, or operate its road; and if in the trial of the con
demnation proceedings Shannon had sought to recover 
damages from the road upon that theory he could not 
have done so.  

In Delaware, L. d W. R. Co. v. Salmon, 39 N. J. Law, 299, 
it was held: "A conveyance of land for railroad purposes 
or an assessment of the value of lands taken and damages 
under proceedings to condemn only bars the recovery of 
such damages as naturally and necessarily arise from 
the use of the premises for the authorized purpose; and 
will not bar the recovery of damages for injuries arising 
from an unskillful or improper construction or negli
gence in operating the road. For such damages the 
remedy by action remains notwithstanding the convey
ance or condemnation." 

In King v. Iowa M. R. Co., 34 Ia., 458, it was held that in 
a proceeding to appropriate land for a right of way of a 
railroad already constructed, evidence of damages result-
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ing from defective construction or the like is not admis
sible. While such damages may furnish cause of action 
to recover the same in an action therefor, they are not 
to be considered in assessing the compensation to be al
lowed the owner for the right of way appropriated.  

In Stodyhill v. Chicago, B. &6 Q. R. Co., 43 Ia., 26, Stodg
hill sued the railroad company for damages for diverting 
a stream of water from its natural course, thus prevent
ing it from flowing upon his land and depriving him of 
the use of the stream. T]'he railroad company interposed 
as a defense that before it built its road over Stodghill's 
land it acquired from him, for a valuable consideration, 
the right of way; that its right of way passed over a 
creek, and that when it constructed its road it built a 

- bridge over this creek; that some eight years afterward, 
on account of an increase of business and for the safety 
of travel, it took out the bridge and built a fill across the 
creek. The supreme court said: "As it is not claimed 
by appellant that greater rights were acquired by the 
plaintiff's deed than would have been acquired by pro
ceedings in condemnation, we shall assume for the pur
poses of this opinion that they were the same. The ques
tion, then, which we are called upon to decide is this: Are 
the damages resulting to the land owner from the diver
sion of a natural stream of water, where such diversion 
is required by good railroading and a reasonably prudent 
construction of the road-bed, to be regarded as having 
entered* into and been covered by the condemnation and 
appraisal?" and held that the right of way deed was not a 
bar to the action.  

Hunt v. Iowa C. R. Co., 52 N. W. Rep. [Ia.], 668, is a case 
almost identical with the one at bar. Hunt sued the 
railroad company for damages sustained by him, as he 
alleged, by reason of its negligently constructing a ditch 
on its right of way,-whereby surface waters destroyed his 
crops and deposited debris upon certain of his land and 
depreciated its value. The ditch complained of was con
structed at the time the road was built across Hunt's
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land, and at this time another party owned the land. It 
does not appear whether the railroad acquired its right of 
way over the land by condemnation proceedings or by 
conveyance from the owner; but the case was tried and 
finally considered by the supreme court upon the theory 
that the railroad company at the time it built its road 
and constructed the ditch complained of did so in pur
suance of a right of way granted to it for that purpose 
by the then ow.ner of the land. The railroad company 
insisted that the damages sued for were such as the law 
conclusively presumes were included in the amount paid 
by the railroad company originally for its right of way.  
But the supreme court said: "From these facts we think 
it is clear that the damage sued for herein cannot be said 
to have been considered and settled for in condemnation 
proceedings." The court then cited Drake v. Chicago, R.  
I. & P. R. Co., 63 Ia., 308, and Sullens v. Railroad Co., 74 Ia., 
659, and continued: "It is well settled that in assessing 
damages to the land owner for right of way taken, regard 
is had only to the immediate consequences of the appro
priation. The owner is not, in such proceedings, compen
sated for damages which may thereafter result from neg
ligent acts of the company committed after it makes the 
appropriation;" and after citing Fleming v. Chicago, D. & 
M. R. Co., 34 Ia., 353, King v. Iowa M. R. Co., 34 Ia., 458, 
Miller v. Keokuk & D. Al. R. Co., 63 Ia., 680, continued: 
"The plaintiff's grantor had a right to presume, when he 
conveyed the land to the company that built the road, 
that the work of constructing the road would be properly 
done; that sufficient culverts for the passage of surface 
water, at proper places, would be put in and maintained.  
* * * By neglect and carelessness on part of the de
fendant, surface water from several hundred acres of land 
* * * was gathered in the ditches of defendant, car
ried along, and finally discharged upon her [the plaint
iff's] land. Damages arising from such an act have never 

- been held to be included in the price paid for right of 
way." This has long been the doctrine of this court.
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In Burlington & M. R. R. Co. v. Schluntz, 14 Neb., 421, it 
was held: "An award of damages under the statute for 
right of way for a railroad embraces only those damages 
which may reasonably be anticipated upon the assump
tion that the road will be built and operated with due 
care and skill, and with no unnecessary injury to property 
outside of the right of way." To the same effect see 
Omaha Southern R. Co. v. Todd, 39 Neb., 818, and Chicago, 
B. & Q. 1. Co. v. O'Connor, 42 Neb., 90.  

The district court did not err in excluding the right of 
way deed from the jury.  

3. The next argument is that the court erred in refus
ing to give to the jury an instruction, at the request of 
the railroad company, to the effect that though they 
found that the ditches of the railroad company were neg
ligently constructed, and that by reason thereof Harlin 
had sustained injury as claimed by him, still, if they 
further found that the ditches were constructed and com
pleted more than four years immediately preceding the 
commencement of this action, they should find for the 
defendant. In other words, the instruction was a re
quest to the court to hold that Harlin's action was barred 
by the statute of limitations, as the evidence is undis
puted that the ditches were constructed and completed 
more than four years before this suit was brought. The 
contention of counsel for the railroad company is that the 
cause of action made the subject of this suit was the neg
ligent construction by the railroad company of its ditches, 
and that that cause of action arose when the ditches were 
completed. To sustain this contention we are cited, 
among others, to the following authorities: 

City of North Vernon v. Voegler, 2 N. E. Rep. [Ind.], 821.  
In that case the city, by improving or grading one of 

its streets, changed the flow of the surface water so as to 

gather it into a channel and pour it upon Voegler's lots.  

For this he sued the city for damages, alleging that its 

negligent grading of* the street had injured and depre
ciated his real estate. He recovered a judgment. Sub-
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sequently another overflow occurred and he again sued 
the city, but the court held that the judgment in the first 
action was a bar to the second, as all damages which 
Voegler has sustained to his real estate, both past and 
prospective, could have been recovered in the first action.  
The court treated the case as though both the actions 
brought by Voegler were for the permanent depreciation 
in value of his real estate by reason of the manner in 
which the city had improved its street. It is needless to 
remark that that is not this case.  

Another case cited in support of the contention under 
consideration is Baldwin v. Oskaloosa Gas Light Co., 10 N.  
W. Rep. [Ia.], 317. There Baldwin sued the gas light 
company for damages for maintaining its gas works in 
the immediate vicinity of his premises. The jury found 
that the gas works were permanent and the court held 
that this was equivalent to a finding that the injiury was 
permanent, and that, therefore, Baldwin's cause of ation 
accrued when the gas works were first located and that 
consequently his action was barred by the statute of limi
tations. To the same effect is Stodghill v. Chicago, B. &G Q.  
R. Co., 5 N. W. Rep. [Ia.], 495.  

Another case cited by counsel is Ci icago & A. R. Co. v.  
Maher, 91 Ill., 312. In that case the railroad company 
placed a protection to a drawbridge in a river and thus 
permanently depreciated the value of an adjoining lot.  
The owner of the lot subsequently conveyed it to Maher 
and she sued the railroad company for damages which 
the real estate had sustained by reason of the improve
ment which the railroad company had made adjoining 
her lot. But the court held that the injury caused to the 
real estate was permanent in its character, and the cause 
of action sued for arose when the improvement was first 
constructed. In other words, that the plaintiff's cause 
of action was the amount that her lot had been depre
ciated in value by reason of the improvement placed in 
the river adjoining it by the railroad company, and that 
this depreciation took place, this injury and this damage
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accrued, at the time the improvement was erected. And 
this seems to be the principle upon which all the cases 
cited by counsel for the railroad company to support the 
contention under consideration rest; and such is the doc
trine of this court, as announced in Chicago, B. & Q. R. Co.  
v. O'Connor, 42 Neb., 90. And the principle that controls 
the case just cited is the same principle that controls the 
case. at bar, namely, that the right of action accrued when 
the injury happened. (See Omaha & R. V. R. Co. v. Standen, 
22 Neb., 343; Cedar Lake Hotel Co. v. Cedar Lake Hydraulic 
Go., 48 N. W. Rep. [Wis.], 371.) 

One of the defenses interposed in Hunt v. Iowa C. R. Co., 
supra, was the statute of limitations. It will be remem
bered, in that case Hunt claimed damages because of the 
negligent construction by the railroad company of certain 
ditches on its right of way, whereby the surface water 
overflowed his land and destroyed his crops. The ditches 
were constructed more than five years before the action 
was brought. The court said: "It is clear that plaintiff 
herein could not have maintained an action until some 
actual injury was caused to her by diversion of the water 
by defendant. There is here no claim of any such injury 
until 1888-less than two years prior to the commence
ment of this action. True, the evidence shows various 
overflows of plaintiff's land prior to that, but if they 
caused any injury, no damage is claimed for it." 

In St. Louis, I. f. & S. R. Co. v. Biggs, 12 S. W. Rep.  
[Ark.], 331, the court held that where a railroad company 
constructs its road-bed so that at times it causes overflow 
to adjoining lands, there may be as many recoveries as 
there are successive injuries, and the statute of limita
tions begins to run on the happening of the injury com
plained of, and not from the construction of the railway.  

In Austin & N. W. R. Co. v. Anderson, 15 S. W. Rep.  
[Tex.], 484, it was said that in an action against a railroad 
company for damages caused by occasional overflows of 
surface water, which has been diverted from its natu
ral channel by the construction of its road, the statute
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of limitations does not begin to run from the construction 
of the road, but from the occurrence of each overflow, 
since each overflow constitutes a separate cause of action.  

The court did not err in refusing to give the instruction 
requested.  

4. The next argument is that the court refused to in
struct the jury, on behalf of the railroad company, to the 
effect that if the jury found that the ditches were prop
erly constructed with reference to the use of the same for 
railway purposes, that they should find for the railroad 
company. Of this instruction we remark, first, that the 
railway company was not prejudiced by the court's re
fusal to give it, as the court had already, at the request 
of the railroad company, instructed the jury to the effect 
that the railroad company could not be held liable if the 
ditches as constructed were properly constructed for rail
way purposes. Certainly the railroad company was not 
entitled to this instruction. The material issue on trial 
was not whether the ditches were sufficient and proper 
for the-draining of the railroad company's right of way 
and road-bed, but the material issue was whether the 
railroad company had so constructed.its ditches as to un
necessarily and negligently injure the property of its
neighbor. The instruction under consideration refused 
by the court, if given, would have made the case turn on 
an immaterial issue. A railroad company might con
struct a bridge, an embankment, a culvert, or a ditch 
sufficient for the maintenance and operation of its road, 
and one entirely proper for that purpose, and yet the im
provement made might be of such a character as to un
necessarily and negligently injure the property of an 
adjoining proprietor. A lot owner might construct a con
duit across his lot in such a manner as to gather all the 
rains and melting snows and carry them off. This con
duit might be properly constructed for the purpose for 
which it was intended; the highest degree of care and 
skill may have been exercised by the lot owner in its 
building, and it may have subserved in the most satisfac-
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tory manner the ends for which it was built, and yet the 

operation of this conduit might injure the property of the 

lot owner's neighbor, and if -it did the lot owner, when 

called upon by his neighbor for damages, could not suc

cessfully defend by saying: "The conduit is properly con
structed for the purpose for which I intended it." This 

is not a suit in which the plaintiff claims damages be

cause the railroad company did not properly construct 

its ditches for railroad purposes, but the principle upon 

which this action rests is that the railroad company, in 

the lawful possession and use of its property, so used and 
managed it as to unnecessarily and negligently inflict an 
injury upon its neighbor.  

In McCleneghan v. Omaha & R. V. R. Co., 25 Neb., 523, 
this court said: "A railroad company must construct its 

road not only with reference to the safety of the traveling 
public, but also with reference to the rights of adjacent 
land owners." The following cases rest on the same prin
ciple: Anheuser-Busch Bretaing Association v. Peterson, 41 

Neb., 897; Lincoln & B. H. R. Co. v. Sutherland, 44 Neb., 
526; Fremont, E. & M. V. R. Co. v. Marley, 25 Neb., 138; 
Jacobson v. Van Boening, 48 Neb., 80.  

But it is said in support of the contention under consid

eration that this court has ruled, in Morrissey v. Chicago, 
B. & Q. R. Co., 38 Neb., 406, that if an improvement made 

by a railway company in the construction, operation, or 

maintenance of its road is properly made for railroad pur

poses, then if another sustain damages by reason of such 

improvement or the manner in which it is constructed or 

maintained he is without remedy. Once more we disclaim 

having ever consciously so held, and once more call atten

tion to the fact that we do not so understand the Mor

rissey Case. As we said in Jacobson v. Van Boening, supra, 
an examination of the Morrissey Casc discloses that we 

had in view the fact that there was neither pleading nor 

proof that the railroad embankment which caused the 

injury sued for in that action had been unnecessarily or 

negligently constructed; that is, the evidence did not
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show that the embankment complained of was negli
gently constructed for railroad purposes; nor that the 
railroad company, by constructing the embankment that 
it did, in the manner that it did, unnecessarily and negli
gently caused the injury sued for. The embankment was 
properly constructed for railroad purposes, and the man
ner of its construction was not a negligent one with refer
ence to Morrissey.  

5. As already stated, in the action at bar Harlin 
claimed damages for the destruction of certain of his 
crops, for the destruction of certain trees growing upon 
his land, and for damages to certain portions of his land 
caused by the deposit of sand and clay thereon. With 
reference to the measure of Harlin's damages, the court 
instructed the jury that he was entitled to recover the 
value of the crops destroyed, the value of the trees killed; 
and that the measure of his recovery for the damage to his 
land was the difference between its value immediately 
before and immediately after the debris was deposited 
thereon. It is now insisted that the court adopted an 
improper measure of damages. The instruction was cor
rect. (See Fremont, E. & M. V. R. Co. v. Crum, 30 Neb., 76; 
Kansas City & 0. Rt. Co. v. Rogers, 48 Neb., 653.) 

6. In addition to a general denial that Harlin had sus
tained any damages, and that it had been guilty of any 
negligence in constructing its ditches, the railroad coin
pany interposed the defense that if Harlin had sustained 
damages, as he claimed, that they resulted from a rain 
storm so unprecedented as to amount to the act of God.  
The district court, upon its own motion, instructed the 

jury that the burden of proof was upon the railroad com
pany to establish this defense by a preponderance of evi
dence, and "if the defendant has failed to prove the above 
material allegation by a preponderance of the evidence, 
or the evidence is evenly balanced thereon, then you 
should find for the plaintiff." This instruction was ex
cepted to and its giving is assigned as error. It is need
less to say that the instruction was erroneous. The bur-

714 NEBR1ASKA REPORTS. [VToL. .50



VoL. 50] JANUARY TERM, 1897. -715 

Ehmen v. Village of Gothenburg.  

den was upon the railroad company to establish this de
fense by a preponderance of the evidence; but even if the 
railroad company failed to establish the defense inter
posed by it, it did not follow that Harlin was entitled 
to recover. A careful examination of the entire charge 
of the court constrains us to the conclusion not only that 
the instruction was erroneous, but that its giving was 

prejudicial to the railroad company, and for the giving 
of this instruction the judgment of the district court must 
be reversed.  

REVERSED AND REMANDED.  

IRVINE, C., dissenting as to measure of damages as to 
trees destroyed.  

T.TEDE M. EHMEN, APPELLANT, V. VILLAGE OF GOTH
ENBURG, APPELLEE.  

FILED FEBRUARY 16, 1897. No. 7119.  

1. Dedication of Public Park: REGISTRATION OF PLAT. The statute 

provides for the acknowledgment and recording of plats subdi
viding tracts of land, and that the acknowledgment and recording 
of such a plat is equivalent to a deed in fee-simple of such portion 
of the premises platted as is on such plat set apart for streets and 

other public use. Held, That under this statute a plat, properly 
acknowledged and recorded, showing the subdivision of land into 

blocks and lots with streets traversing the same, with a block in 

the center thereof not subdivided into lots and with no alley trav
ersing the same as was the case with other blocks, said block 
being designated "Ehmen's Park" (Ehmen being the owner of the 
land subdivided), operated as a statutory dedication of that block 
for a public park.  

2. Park: DEFINITION. The term "park," as used in this country, means 
a tract of land within or near a town or city devoted to purposes 
of amusement, pleasure, or exercise; and while there are private 
parks, in this sense the term generally means one open to the 
public.  

3. Municipal Corporations: PARK: DEDICATION. In view of the fre

quent use of the donor's name to designate a public park by him 
granted, the use of the term "Ehmen's Park" cannot be taken to 

imply the reservation of the land for Ehmen's private use.



Ehmen v. Village of Gothenburg.  

APPEAL from the district court of Dawson county.  
Heard below before HOLCOMB, J. Affirmed.  

Warrington & Stewart, for appellant.  

W. D. Giffen and W. J. Trotter, contra.  

IRVINE, C.  

This was an action by Tjede M. Ehmen, on her own 
behalf and on behalf of her minor children, against the 
village of Gothenburg to quiet title to certain land 
claimed by the village as a public park. In 1885 William 
Ehmen, being the owner of the east half of the southwest 
quarter of section 10, township 11 north of range 25 west, 
caused a portion thereof to be surveyed and platted. He 
then duly acknowledged said plat in accordance with the 
statute and caused the same to be recorded. The land 
so platted is within the village of Gothenburg. The plat 
shows a subdivision of the land into blocks and lots, with 
continuous strips of land separating said blocks, evi
dently intended for streets and alleys, although not so 
designated on the plat. One of these blocks, in the cen
ter of the plat, is numbered 11, in accordance with the 
general course of numbering adopted. It is not, how
ever, subdivided into lots, nor is there an alley through 
it, as is the case with the other blocks, and in addition 
to the number 11 it bears on the plat the words "Ehmen's 
Park." The plaintiffs are the widow and children of Eh
men, who died intestate in 1890. The sole question in
volved is whether there was a dedication of this block 
which operated to convey it to the village as public 
grounds. The statute then and still in force provides for 
the platting of subdivisions, the acknowledgment of the 
plat and its recording, and further, that "The acknowledg
ment and recording of such plat is equivalent to a deed in 
fee-simple of such portion of the premises platted as is on 
such plat set apart for streets or other public use, or as 
is thereon dedicated to charitable, religious, or educa-
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tional purposes." (Compiled Statutes, ch. 14, art. 1, sec.  

106.) A former statute, repealed when this was passed, 
contained this language in a similar connection: "There

upon such plat shall be equivalent to a deed in fee-simple 
from the proprietor or proprietors of all streets, avenues, 

alleys, public squares, parks, and commons, and such 
portion of the land as is therein set apart for public or 

city use, or is dedicated to charitable, religious, or edu
cational purposes." (Session Laws, 1871, p. 2.) 

It is contended in the first place that this change in 
the statute, omitting the specific words "avenues, alleys, 
public squares, parks, and commons," operated as a re
striction, and that the mere designation of lands by such 
terms on the plat does not, under the present law, oper
ate as a dedication, unless there exist elsewhere apt 
words clearly indicating the animus dedicendi. We do 
not think that the change in the phraseology of the 
statute was intended to accomplish any such purpose.  
On the other hand, we believe the object was to supply 
the place of the specific words by a more general term, 
which would cover, perhaps, other dedications than 
would fall within the old statute. The word "alley" is 
omitted, but it was certainly not intended that the mere 
designation on the plat of a strip of land as a street 

should operate as a dedication, while a like designation 

of another strip as an alley should not. The term "other 

public use," used in connection with "street," is sufficient 

to include a public square or park. It is true, greater 

uncertainty is likely to arise as to the purpose of the 

grantor in the case of such public grounds than in the 

case of streets, the necessity of the existence of which 

leaves the purpose of the grantor seldom in doubt. Still, 

where the designation on. the plat is such as to clearly 

manifest the grantor's intent to dedicate land thereon 

for public use as a park, we think the statute is ample 

to constitute the acknowledging and recording of such 

plat a conveyance of the land for that purpose.  
The appellants contend that the designation "Ehmen's
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Park" is insufficient to imply an intention to dedicate 
it as public land, and we are referred in this connection 
to the connon-law definition of the term "park," as well 
as to certain cases, such as City of Logans'port v. Dunn, S 
Ind., 378, and City of Pella v. Scholte, 24 Ia., 283, where 
the word "square," or some similar word, has been held 
in itself ambiguous and not to operate on a plat as a 
dedication in the absence of evidence alinide establishing 
the grantor's intent in using the word. Without ques
tioning the correctness of the cases referred to under 
their peculiar facts, we think they have no application 
here. In the United States we have no parks within the 
meaning of the forestry laws of England. The term has 
never in this country been used in that sense. Indeed, 
such signification is not now in England exclusive. To 
demonstrate this, we need only refer to "Hyde Park," in 
London. The universal meaning of the term in this 
country is a tract of land in or near a city or town, and 
devoted to purposes of amusement, pleasure, or exercise.  
There may be private parks, but the use of the term to 
designate private property is the exception, and public 
use is implied by the term in the absence of language or 
surrounding facts implying the contrary. In Price v.  
Inhabitants of the City of Plainfield, 40 N. J. Law, 608, it 
was said: "A park in a city means to the sense of every 
person a place open to every one." In People v. Green, 52 
How. Pr. [N. Y.], 440, the term "park" is defined as "a 
piece of ground adapted and set apart for purposes of 
ornament, exercise, and amusement." This is the sense 
in which it is several times used in our statutes, as, for 
instance, the former statute on the subject of village 
plats already referred to, and the so-called charter of 
metropolitan cities (Compiled Statutes, ch. 12a, see. 108), 
whereby a board of park commissioners is established to 
control such parks.  

But it is insisted that if the word "park" alone would 
indicate a dedication to public purposes, the term 
"Ehmen's Park" implies private ownership. We do not
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think so. The dedication of land by proprietors for pub
lic purposes is now quite frequent, prompted sometimes 
by pure motives of philanthropy, at others by a desire 
to thereby enhance the value of surrounding property, 
and sometimes, no doubt, by both motives. In such cases 
the name of the grantor is quite frequently attached to 
the park by the public by way of grateful recognition of 
the gift, or by the grantor himself, through a not un
natural ambition to so perpetuate the memory of his 
gift. We think this custom, together with the almost 
universal use of the word "park" to designate public 
grounds, fully warranted the trial court in finding that 
the term was here so used.  

There was a complete statutory dedication of the land 
in controversy, and we need not consider the questions 
raised as to a common-law dedication, title by estoppel, 
or questions relating to the evidence on those points.  

AFFIRMED.  

J. GRIFFITH, APPELLEE, V. JAMES JENKINS, APPELLANT.  

FILED FEBRUARY 16, 1897. No. 7083.  

1. Judicial Sales: RAISING BID: CONFIRMATION: REVIEw. An order 

confirming a judicial sale disclosed that the purchaser in open 
court raised his bid, but did not disclose why he did so or that 
his action in so doing was in performance of any condition im
posed by the court as essential to the confirmation of the sale.  
field, That the confirmation of the sale at the higher price was 
without prejudice to the former owner, provided the sale as re
ported was regular.  

2. - - : - . The record examined, and held not 
to disclose any irregularity which would have justified the trial 
court in setting aside the sale as reported.  

APPEAL from the district court of Buffalo county.  
Heard below before HOLCOMB, J. Affirmed.
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F. G. Hamer, for appellant.  

Warren Pratt and E. C. Calkins, contra.  

IRVINE, C.  

This is an appeal by the vendee from an order confirm
ing a sale of land made under a decree foreclosing a con
tract for the sale thereof for default of payment. The 
sole ground urged for reversing the order of the district 
court is that the order of confirmation was conditioned 
upon the purchaser's raising his bid from $1,956 to 
$2,500.  

It is contended that the court may not impose con
ditions changing the terms of the sale, and confirm the 
sale upon compliance with those conditions; and that 
the court cannot open up the sale and then accept bids 
after the officer has made his return. Generally speak
ing, there is no doubt that these contentions are correct, 
but the record hardly discloses a basis for their applica
tion in this case. The sheriff who made the sale reported 
the land sold to Griffith for $1,956, which was slightly 
more than two-thirds the appraised value of Jenkins' 
interest. A motion was filed to set aside the sale, and 
thereafter appears an entry as follows: "Now on this 
6th day of January, 1894, this cause being called, plaint
iff in open court raises his bid made herein to $2,500; 
thereupon the court doth order that the surplus over 
and above the amount of the decree in controversy be 
and the same is hereby directed to be applied on the ma
tured installments of the contract sued on, but not in
cluded in the decree. This cause now coming on for 
further hearing upon the motion of the plaintiff for a 
confirmation of the sale made herein, and it appearing 
to the court that the sheriff had made due return to the 
order of sale issued herein, after carefully examining the 
same, together with his report of the proceedings had 
therein, finding them regular and according to law in all 
respects, the court doth hereby approve the same." Then
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followed an order of confirmation. We find nowhere in 
the record any reason disclosed for the purchaser's rais
ing his bid after the sale was reported. It does not ap

pear that the court required such action as a condition 
for confirming the sale. On the other hand, the court 
expressly finds that the sale was regular and according 
to law in all respects. It may be true that the purchaser 
would not raise his bid without some reason therefor, 
but the record wholly failing to disclose such reason, we 
cannot infer that it was to meet a condition imposed, 
and not evidenced by the record, upon the performance 
of which only the sale would be confirmed. If the sale 
was in fact regular and the purchaser entitled to its con
firmation at the price reported, the action of the court in.  
.accepting an increase of the bid was not prejudicial to 
the defendant. If the sale was irregular and the defend
.ant was, therefore, entitled to have it. set aside, then it 
is clear that the court could not cure the error by accept
ing an increased bid. It would in such case be the right 
-of the parties to have a new sale, with open bidding, at 
.a proper place and after proper advertising. As already 
stated, the defendant complains only of what he calls 
the condition attached to the order of confirmation, and 
we might be justified in concluding from that, as well 
as from the express finding of the court that the sale 
was regular, that the order of confirmation was proper 
under the original bid. In the reply brief, however, it 
is suggested that there were such irregularities as would 
have justified the court in setting aside the sale, and that 
the order of confirmation was, therefore, prejudicial to 
the defendant. The first reason suggested is that the 
appraisement was so low as to justify an inference of 
fraud. Among the forty and more reasons set out in 
the motion to set aside the sale in the district court it is 
alleged that the appraisement is too low, but it is not 
alleged that it was fraudulent. In the absence of fraud 

an appraisement can be attacked on the ground that it 
is too low only by motion filed before the sale. (Vought 
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v. Foxworthy, 38 Neb., 790.) Such a motion does not ap
pear in the record, and the assignment in the motion to 
set aside the sale for the first time that the appraisement 
was too low presented no question for the district court 
to act on and did not suggest fraud. Moreover, the proof 
is insufficient to establish fraud. While there is consid,
erable evidence tending to show that the appraisement 
was too low, there is much evidence to sustain the action 
of the appraisers; and, indeed, the proof as to value 
varies less than we usually find the case in such records.  

The land is not described in the same terms in the 
decree and in the order, notice, and report of sale, and 
it is claimed this variance was a cause for setting the 
sale aside. In the decree the land is described as "Lots 
numbered 405 and 406 and west half of lot numbered 
four hundred and four, less five feet on the left side 
thereof, according to the recorded plat of School Section 
Addition to the city of Kearney, Nebraska." In the peti
tion, in the contract attached thereto, in the order of sale, 
in the published notice, and in the report the description 
is "Lots numbered 406 and 405 and the west half of lot 
numbered 404, less five (5) feet on the east side of the 
west half, in School Section Addition to the city of Kear
ney." The latter description seems reasonably clear.  
The description in the decree refers to the recorded plat 
of the addition. If that plat as recorded is arranged as 
is usual, with the north at the top of the page, then it 
would seem that the land described in the decree is not 
exactly the tract sold. If, however, the plat as recorded 
be inverted, then the five feet on the left side of the west 
half of lot 404 is also the five feet on the east side of the 
west half of that lot, and the variance is not material.  
There is no evidence on this subject preserved by the 
record. The defendant does not now complain of this 
variance as a substantive ground for setting aside the 
sale, but only as disclosing prejudice in confirming it at 
the higher price. The court found the proceedings regu
lar, and if there was in fact a variance between the decree
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and the land actually sold, this was such a manifest error 
that the court certainly could not have considered a 
raising of the bid sufficient to cure it. We do not think 
that error in this respect affirmatively appears.  

We have examined the other reasons allegeq for set
ting aside the sale, and we find that they receive no sup
port from the record.  

AFFIRMED.  

ROSALIE FARLEY V. WILLIAM E. PEEBLES ET AL.  

FILED FEBRUARY 16, 1897. No. 6996.  

1. Witnesses: PRIVILEGED COMMUNICATIONs: ATTORNEYS. Generally, 
in order to bring communications made to a lawyer within the 
privilege accorded by the common law and declared by the stat
ute, it must be shown that the relationship of attorney and client 
existed at the time the communications were made. While this 
rule has its exception in the fact that communications properly 
made in negotiating for the employment of an attorney are like
wise privileged, still neither the rule nor the exception, neither the 
letter nor the spirit of the common law or of the statute, extends 
the privilege to communications voluntarily made to a lawyer 
after he has informed the person making them that he will not 
and cannot accept the employment to which the communications 
relate.  

2. Conspiracy: EVIDENCE: OVERT ACTs. A conspiracy, like other facts, 
may be proved by circumstantial evidence, and one means of proof 
is by showing overt acts of the individuals charged with conspir
ing. From the fact that different persons at different times by 
their acts pursue the same object, the jury may, in connection with 
other facts, infer the existence of a conspiracy to effect that ob
ject.  

3. -- : - : AnMTssIoNs. In order to justify the admission in 
evidence, for the purpose of establishing the conspiracy, of such 
acts of individuals it is not necessary to first prove by other evi
dence the existence of the conspiracy.  

4. - -: - : DECLARATIONS. Declarations made in pursuance of 
the object are likewise admissible, but to be so they must not be 
merely narrative of past occurrences or statements of future 
purposes; they must tend so directly toward the accomplishment
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of the alleged common object as to constitute a part of the res 
ge8tw.  

5. - : . Evidence of such acts or declarations may 
have a twofold purpose: First, the proof of the existence of the 
conspiracy; second, the conspiracy having been proved, to charge 
each pember thereof with the consequence of such acts or decla
rations. For the first purpose the evidence is admissible generally 
as against all. For the second purpose it cannot be considered 
against those not participating in the acts or declarations, unless 
from all the evidence the existence of the conspiracy has been 
proved.  

ERROR from the district court of Cuming county. Tried 
below before Nonas, J. Reversed.  

The facts and issues are stated by the commissioner.  

Breckenridge & Breckenridge and C. C. McNish, for plaint
iff in error: 

It was error to exclude proof not only of acts and 
declarations resulting in plaintiff's damage, but of facts 
tending to show the unlawful combination itself, as 

against any and all defendants not shown to be present 
and directly connected with the particular declaration or 
fact. (Nudd v. Burrows, 91 U. S., 426; Spies v. People, 122 
Ill., 1; United States v. Gooding, 12 Wheat. [U. S.], 469; 
Ochs v. People, 124 Ill., 399; St. Paul Distilling Co. v. Pratt, 
45 Minn., 215; Regina v. Duffield, 5 Cox C. C. [Eng.], 404; 
Mapstrick v. Ramge, 9 Neb., 390.) 

The testimony of the witness Sloan was not properly 
excluded. as privileged communications. (Home Fire Ins.  
Co. v. Berg, 46 Neb., 600; Henry v. Nubert, 35 S. W. Rep.  
[Tenn.], 444; In re Turner, 31 Atl. Rep. [Pa.], 867; Ron
berg v. Hughes, 18 Neb., 579; Clay v. Tyson, 19 Neb., 530' 
George v. Silva, 68 Cal., 272; Thiesen v. Dayton, 82 Ia., 74; 
Plano Mfg. Co. v. Frawley, 68 Wis., 577.) 

Guy T. Graves and Jay & Beck, contra.  

References: Lawson v. State, 32 Ark., 220; Nelson v.  
Becker, 32 Neb., 99; People v. Barker, 27 N. W. Rep.
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[Mich.], 539; Clay v. Tyson, 19 Neb., 530; Hapgood Ploo 
Co. v. Martin, 16 Neb., 27; Rupert v. Penner, 35 Neb., 587; 
Omaha S. R. Co. v. Beeson, 36 Neb., 361; United States v.  
Cole, 5 McL. [U. S.], 513.  

IRVINE, C.  

Rosalie Farley brought this action against William E.  
Peebles, -A. C. Abbott, D. N. Wheeler, George F. Chitten
den, and Harry F. Swanson, alleging in her petition that 
she is a member of the Omaha tribe of Indians; that 
there was made to her by said tribe, on the 1st of May, 
1892, a lease of 21,632.18 acres of the unallotted tribal 
lands of said Omaha Indians for a period of five years, 
or until the allotment of the lands leased; that said lease 
was made for grazing purposes, rent being reserved at 
twenty-five cents per acre per year; that said lease was 
duly approved by the commissioner of Indian affairs and 
the secretary of the interior; and that plaintiff took pos
session under said lease of the lands therein described; 
that the lands were of great value to her for g-razing pur
poses, and that she derived large profits therefrom; that 
in 1892 the defendants conspired together to interfere 
with her rights and to destroy her business of grazing 
and pasturing cattle upon said lands, and of renting said 
lands to owners of cattle for grazing purposes; and pur
suant to said conspiracy the defendants caused to be 
printed and circulated among the customers of plaintiff 
a notice purporting to be signed by the members of the 
council of the Omaha tribe, which notice wa.s to the effect 
that plaintiff's lease had expired, and that any cattle or 
stock found on said lands after May 1, 1.893, would be 
taken up for trespass and held for damages. She further 
alleged that said notice was not in fact issued by the
Omaha tribe; that many of the council knew nothing 
thereof and never signed or authorized the signing 
thereof, all to the defendants' knowledge; that the sole 
purpose of issuing said notice was to prevent plaintiff 
from securing cattle to graze on said lands; that in fur.
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ther pursuance of said conspiracy the defendants caused 
said notice, with comment, to be published in a news

paper in Thurston county, which newspaper was pub
lished by the defendant Swanson; and that said news

paper circulated largely among plaintiff's patrons. The 

plaintiff further averred that in pursuance of said con

spiracy, and for the purpose of ruining plaintiff's busi

ness, the defendants procured the institution in the cir
cuit court of the United States of an action in equity in 

the name of certain members of the council of the Omaha 
tribe, appearing for themselves and other members of 
the tribe, the object whereof was to obtain a decree, con

trary to the facts, adjudging the plaintiffs lease to be 
canceled, and that said action was begun for the purpose 
of slandering plaintiff's title; that when said tribe 

learned of the commencement of said action it repudiated 

the same; that several of the ostensible plaintiffs to 
said action did not authorize the suit to be brought and 

did not sign or swear to the bill, although said bill had 
attached the jurat of one of the defendants, a notary 
pulblic for Thurston county, indicating that all said 

plaintiffs had made oath thereto. Plaintiff further al
leged that by reason of such acts certain persons who 
had executory contracts with the plaintiff for the pastur
ing of cattle had been induced to cancel the same, and 
that other persons had been prevented from entering into 
contracts with her, all to her damage in the sum of 
$8,000. The answer, while admitting certain allegations 
of minor importance, denied most of the allegations con
tained in the petition, including all charges of conspiracy 
and wrongful acts. A trial to a jury resulted in a ver
dict, followed by judgment, for defendants. The plaintiff 
prosecutes error.  

In addition to the foregoing statement, it my be well 
to say that the Omahas are a tribe of Indians having 
their residence chiefly in Thurston county. They were 
formerly in possession of a reservation, but by virtue of 
certain treaties and acts of congress a portion of their
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Lind was sold for their benefit, and a large portion of the 

remainder was allotted in severalty to members of the 

tribe. There remained unallotted a considerable body of 

land, subject to lease for grazing purposes under certain 

supervision by the Indian bureau, for the benefit of the 

tribe. While the members of the tribe have adopted the 

habits of civilized life, a council composed of twelve mem

bers is retained and exercises a certain control over prop

erty still enjoyed by the members of the tribe in common.  

It is to this communal property that this suit relates.  

These last facts are stated partly from the evidence, and 

partly as derived from the treaties and acts of congress 
and as matters of public notoriety, of which the court 

can properly take notice.  
In view of these facts it caniot be questioned that the 

plaintiff stated a cause of action. She alleged, more in 

detail than we have stated, a valid lease to herself of a 

large tract of land, the equitable ownership of which, 
if not the legal title, rests in the tribe of which she is a 

member; a conspiracy among persons outside the tribe 

to deprive her of the beneficial enjoyment of that lease; 

this conspiracy carried into effect by the publication of 

a false warning purporting to be, but not, in fact, signed 

by those having control of the tribal affairs, whereby 

strangers would be induced to avoid contracting with 

plaintiff on the faith of her lease; the institution of an 

action in the name of the Indians, but without their au

thority, to cancel her lease; and damages as the result 

of such acts.  
There are many assignments of error, but we address 

our attention to only two groups, which present, as we 

think, the two questions of most importance developed 

by the trial. The other assignments relate either to mat

ters of minor importance, to matters probably accidental 

to the first trial and not likely to recur, or to questions 

not properly preserved by exceptions or in the motion 
for a new trial.  

Thomas L. Sloan was called as a witness for the plaint-
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iff. Mr. Sloan is a member of the bar of the state, prac
ticing in Thurston county, and is himself an Omaha 
Indian. It was sought to show by Sloan that Chitten
den, one of the defend ants, had approached him, seeking 
to retain him as an attorney in business against Mrs.  
Farley; that Sloan had informed him that he was gener
ally retained on behalf of Mrs. Farley, and that he there
fore could not accept a retainer against her; that there
after Chittenden had made certain statements to him to 
the effect that Wheeler & Chittenden, who were partners 
in the real estate business, desired to secue Sloan's 
services to assist them in obtaining control of the land 
in controversy as against Mrs. Farley, and to use his 
influence with the tribe for the same purpose. Still fur
ther, that at a later time, and after information as to 
Sloan's retainer on behalf of Mrs. Farley, the defendant 
Peebles had joined the defendants Wheeler & Chittenden 
in a further effort and further statements to the same 
effect, and that an offer had been made Sloan of a large 
retainer if he would accept such employment, and also 
an offer to indemnify him against any damages which 
Mrs. Farley might recover on account of the breach of 
his contract with her. The court's rulings on this matter 
were not very consistent. The offers were made a num
ber of times. A portion of the evidence was admitted.  
Other portions were excluded, but the result of it all was 
an order striking the whole of Sloan's testimony from the 
record. It is probable that some portions were incom
petent and should have been excluded, but there can be 
no doubt that a considerable portion of that excluded or 
stricken out should have been admitted. The objection 
was on the ground that it was sought to elicit from the 
witness privileged communications made to the witness 
as an attorney at law. Our statute provides (Code of 
Civil Procedure, sec. 333): "No practicing attorney, coun
sellor, * * shall be allowed, in giving testimony, 
to disclose any confidential communication properly en
trusted to him in his professional capacity, and necessary
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and proper to enable him to discharge the functions of 
his office according to the usual course of practice or dis

cipline." So far as we have quoted, the statute is merely 
declaratory of the common law. The portion not quoted 
relates merely to communications made to physicians, 
surgeons, priests, and ministers of the gospel. There is 
no doubt that generally, in order to surround such a 

communication with the protection of either the common 

law or the statute, the relationship of attorney and client 

must exist at the time the communication is made.  

(Romberg v. Hughes, 18 Neb., 579.) Nor do we have any 

doubt, on the other hand, that to enforce the spirit of the 

statute it is necessary and proper to hold that the protec
tion extends also to communications made to an attorney 
in negotiating to employ him as such. (Nelson v. Becker, 
32 Neb., 99.) But the offer here made was not of that 

character. It was to show communications made after 

the defendants had been informed that no employment 

would or could be accepted. Such communications are 

neither within the letter nor the spirit of the statute or 

of the common law, and are not privileged. (Clay v.  

Tyson, 19 Neb., 530; Setzar v. Wilson, 4 Ired. [N. Car.], 
501.) Such portions, at least, of the evidence sought to 

be elicited from Sloan as were not incompetent under 

the foregoing statement should have been admitted, or 

should not have been stricken out.  
The other subject which we deem it proper to consider 

is presented by numerous rulings upon the evidence, and 

by at least nine assignments of error. These we shall 

not consider in detail, although a detailed consideration 
might disclose that under the particular questions asked 

and offers of proof made some of the rulings nay have 
been correct. Still, we are convinced that most of 

them were wrong, and that the court proceeded on an 

erroneous view of the law. The plaintiff, without first 

establishing by direct or by circumstantial evidence of a 

general character the existence of the conspiracy com

plained of, sought to show various acts of one or another
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of the defendants, mostly by way of conversations with 
members of the council of the Omaha tribe. In a general 
way, it may be said that these were communications 
seeking to ascertain the views of the Indians with regard 
to the Farley lease; seeking to induce individual members 
of the tribe to exert themselves to have the land allotted 
in severalty; seeking to induce them to institute an ac
tion for the purpose of annulling the lease; also commu
nications with reference to the issuing of the notice or 
circular complained of in the petftion, and facts with 
regard to the institution of the action in the federal court.  
It was not offered to show, in any instance, that all the 
defendants took part or were present at the time of the 
acts sought to be proved. In each instance the court ad
mitted the evidence only as against the defendants pres
ent at the time, and at the close of the trial the court in
structed the jury that before it could consider any ad
mission, declaration, or act of any of the defendants as 
to the alleged conspiracy, it must first find that there 
was a conspiracy unlawfully entered into by the defend
ants to injure Rosalie Farley. As an abstract statement 
of law, when properly understood, this instruction would 
be free from error; but coming, as it did, after a multi
tude of rulings on the evidence, excluding evidence of 
all acts or declarations as against those not present, it 
served to impress upon the jury as a rule of law that the 
conspiracy must be established otherwise than by acts or 
declarations of any portion of the defendants, and that 
such acts could not be considered for any purpose with
out preliminary evidence of another character as to the 
existence of the conspiracy. - This, we think, was wrong.  
A text-writer on evidence, whose work has attained such 
a standing that it is in itself almost authoritative, says 
on this subject: "The evidence in proof of a conspiracy 
will generally, from the nature of the case, be circum
stantial. Though the common design is the essence of 
the charge, it is not necessary to prove that the defend
ants came together and actually agreed in terms to have
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that design, and to pursue it by common means. If it 

be proved that the defendants pursued by their acts the 

same object, often by the same means, one performing 

one part and another another part of the same, so as to 

complete it, with a view to the attainment of that same 

object, the jury will be justified in the conclusion that 

they were engaged in a conspiracy to effect that object." 

(3 Greenleaf, Evidence, sec. 93.) So, also, another writer 

has said: "A conspiracy is proved either expressly or by 

the proof of facts from which the jury may infer it. It 
is seldom proved expressly; nor can a case easily be 
imagined in which that is likely to occur, unless where 
one of the persons implicated in the conspiracy consents 

to be examined as a witness for the prosecution. In 

nearly all cases, therefore, the conspiracy is proved by 
circumstantial evidence, namely, by proof of facts from 
which the jury may fairly imply it. It is usual to begin 
by showing that the defendants all knew each other, and 
that a certain degree of intimacy existed between them, 
so as to show that their conspiring together is not im
probable; and if to this can be added evidence of any 
consultations or private meetings between them, there 
is then a strong foundation for the evidence to be subse
quently given, namely, of the overt acts of each of the 
defendants in furtherance of the common design. But 
although the proof above mentioned is desirable, because 
it satisfies the jury as you proceed and they are better 
able to apply the evidence of the overt acts when it is 

afterwards given, yet it is not essentially necessary, as 
the jury may imply the conspiracy of all from the overt 
acts of each. * * * Perhaps the safer rule to lay 

down upon the subject would be that, wherever the writ
ings or words of any of the parties charged with or im

plicated in a conspiracy can be considered in the nature 
of an act done in furtherance of the common design, it is 
admissible in evidence, not only as against the party 
himself, but as proof of an act from which (inter alia) the 

jury may infer the conspiracy itself." (Archbold, Crimi-

731VOL. 50] JANUARY TERM, 1897.



732 NEBRASKA REPORTS. [VOL. 50 
Farley V. Peebles.  

nal Practice & Pleading, 619*, 621*.) These views are in 
accordance, with numerous adjudicated cases, among 
them Regina v. Murphy, 8 C. & P. [Eng.], 297; Clune v.  
United States, 159 U. S., 590; United States v. Cole, 5 McL.  
[U. S. C. C.], 513; United States v. Doyle, 6 Sawyer [U. S. C.  
C.], 612; Spies v. People, 122 Ill., 1; Ochs v. People, 124 Ill., 
399; Jones v. Baker, 7 Cow. [N. Y.], 445. The last cited 
case has been referred to with approval by this court in 
Mapstrick v. Ramge, 9 Neb., 390. We think, upon reflec
tion, one must be convinced that such evidence should be 
admitted in the absence of a positive rule of law to the 
contrary. The ordinary rules of evidence require it. As 
stated in almost every case upon the subject it.is impos
sible from the very nature of the case to obtain direct 
credible evidence of an actual meeting together of the 
conspirators and an express agreement among them to 
pursue the common object. The fact that there exists, 
among them a concert of minds must in nearly all cases 
be established by circumstances, and among such circum
stances there can be none of more logically convincing 
force than the fact that one person at one time, another 
person at another time, and a third person at a third time 
have been working along the same lines and by the same 
general methods to effect the same object. In admitting 
such evidence the court should not, and it was not in this 
case asked to, infringe against the rule excluding hearsay 
testimony, or the rule restricting the effect of admissions 
to the parties making them. In the language of the su
preme court of the United States, acts or declarations 
are in such cases admissible only "in reference to the 
common object and forming a part of the res gestcc." 
(American Fur Co. v. United States, 2 Pet. [U. S.], 358.) 
What is merely narrative of a past occurrence, or what 
is merely expressive of a future purpose, would not gen
erally be so admissible; but an act performed, a declara
tion made, a writing made or delivered, as a part of the, 
matter in dispute, that is, in itself tending to advance the 
common purpose or object of the alleged conspiracy, is
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neither hearsay nor merely the admission of one of the 
parties. It is an overt act in pursuance of the object.  
From such overt acts of each of the alleged conspirators 
the jury may, together with other evidence, infer the 
existence of the conspiracy itself. We are aware that 
it is the established rule that the acts or declarations of 

one of the alleged conspirators are not admissible as 

against the others unless the conspiracy itself be estab
lished, in which case the act or declaration of one be
comes that of all; and we are aware, also, that it has 

sometimes been stated that such acts or declarations are 
not admissible in evidence until the conspiracy itself is 

first prima facie established. It has always been said, 
however, in connection with this, as in other cases, that 
the order of proof must rest within the discretion of the 
trial court. If an act or declaration is of such a char
acter as to tend to establish the existence of the con
spiracy, then it should not be excluded merely because 
it is also of such a character as to bind all the conspira

tors by its consequences in the event of the establishment 

of the conspiracy. In short, we conceive the rule to be 

that a conspiracy may be established by circumstantial 
evidence, including overt acts in pursuance thereof by 

individual conspirators, the others not being present or 

participating in such acts; but that such individual acts 

are not admissible when of the character of subsequent 
admissions, and they should not ordinarily be admitted 

when not so directly tending to the accomplishment of 

the common purpose, as also to tend by that fact toward 

proving the existence of the conspiracy, unless the exist

ence of such conspiracy be first prima facie proved. It is, 

of course, proper in instructing the jury, when such a 

method of proof has been resorted to, to make it clear 

that the proof of such acts or declarations has a twofold 

purpose: In the first place, to establish the existence of 

the conspiracy, and in the second place, when such con

spiracy has been established, to charge each person 

proved to be a party to it with all the consequences of
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such acts or declarations. For the purpose of inquiring 
whether a conspiracy has been proved, such acts or decla
rations should be considered in connection with all the 
defendants; but unless by evidence connecting a particu
lar defendant directly with the conspiracy he has been 
proved a party thereto, such acts or declarations are not 
to be considered for the purpose of charging him with 
their consequences.  

REVERSED AND REMANDED.  

STATE OF NEBRASKA, APPELLEEI, v. GERMAN SAVINGS 
BANK, APPELLANT.  

FILED FEBRUARY 16, 1897. No. 9000.  

1. Banks and Banking: INSOLVENCY: AUTHORITY OF RECEIVER: PAR
TIES. In a proceeding under chapter 8, Compiled Statutes, to wind 
up an insolvent banking corporation, the corporation, even after 
consenting to the appointment of a receiver, remains an interested 
party and may be heard to resist an application for an order con
ferring authority upon the receiver not within the original order 
appointing him.  

2. Order on Receiver to Sue Stockholders: REVIEW. An order was 
made ex partc directing a receiver to sue stockholders for their 
unpaid subscriptions. The defendant corporation moved to dis
charge the order. The motion was overruled and the corporation 
excepted. Held, That it might appeal from this order.  

3. Banking Corporations: INSOLVENCY: LIABILITY OF SrOCKHOLDERS: 
ENFORCEMENT OF CLAIMS. The constitution provides: "In all cases 
of claims against corporations and joint stock associations, the 
exact amount justly due shall be first ascertained, and after the 
corporate property shall have been exhausted, the original sub
scribers thereof shall be individually liable to the extent of their 
unpaid subscriptions." (Constitution, art. 11, sec. 4.) The bank
ing act (Compiled Statutes, ch. 8, sec. 35) provides: "Whenever 
any receiver or any incorporated bank shall file a report with the 
court or judge thereof, setting forth the fact that in the opinion of 
such receiver, the assets of such bank are not sufficient to pay the 
liabilities of such bank within a reasonable time, the court or judge 
may order such receiver to proceed at once to collect from the 
several stockholders of such bank, who are liable therefor, any or
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all such liabilities as shall be necessary for the payment of all the 
liabilities of such bank." Held, (1) That this statute refers to lia
bilities of stockholders upon their stock; (2) that the constitution 
makes the liability of subscribers for unpaid subscriptions for the 
purpose of paying debts of the corporation a secondary liability, 
to be enforced only after the amount of the debts has been judi
cially ascertained and other corporate property has been ex
hausted; (3) that a proceeding by the receiver of an insolvent 
bank to collect unpaid subscriptions to its capital stock is on be
half of creditors of the corporation and is a "case of claims" 
against the corporation within the meaning of the constitution; 
(4) that the statute quoted, in so far as it attempts to authorize 
actions to recover unpaid stock subscriptions before the corporate 
debts have been judicially ascertained and the corporate property 
exhausted, is in conflict with the constitution and void.  

APPEAL from the district court of Douglas county.  
Heard below before KEYSOR, J. Reversed.  

Joel W. West, for appellant.  

Ralph W. Breckenridge, contra, 

IRVINE, C.  
The attorney general, acting under authority of chapter 

8 of the Compiled Statutes, entitled "Banks," applied, in 
the name of the state, for the appointment of a receiver of 
the German Savings Bank, a corporation conducting a 
banking business in Omaha. A receiver was appointed, 
without objection by the defendant, to take possession of 
the books, records, assets, and property of said bank, to

gether with all debts and evidence of debts due thereto, 
and eipowered to collect all such debts, dues, and claims 
and reduce all assets as speedily as possible to nioney; to 
sell and dispose of all property belonging to the boak; 
to compound any and all bad or doubtful debts on such 
terms as should be thereafter ordered; and, in general, to 
do all acts essential and necessary to a speedy closing up 
and winding up the affairs of said bank. On the 25th 
of November, 1896, the receiver made a report to the court 
of the assets, together with his estimate of their value, 
and he further reported that in his opinion such assets
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were not sufficient to pay the liabilities of the bank within 
a reasonable time, whereupon the court entered an order, 
apparently ex parte, reciting that only $100,000 of the 
$500,000 subscribed capital stock had been paid in, and 
directing that an assessment be levied on the subscribers 
of eighty per cent of their respective subscriptions, and 
that the receiver institute actions against all stockholders 
in default of payment of said assessment to collect the 
amounts so assessed. On the 6th of January, 1897, the 
bank filed a motion to vacate the order because it was 
made without notice to the defendant, because it was 
made contrary to the provisions of section 4, article 11, of 
the constitution, entitled "Miscellaneous Corporations," 
and because it was prematurely and improvidently made.  
This motion was overruled and the bank appeals.  

Two questions suggested in the briefs, but not much in
sisted upon in oral argument, relate to the right of the 
corporation to resist the order complained of and to the 
appealability of such order. The theory of the appellee 
seems to be that from the time the receiver is appointed 
the corporation as such is without standing in court to ob
ject to or resist such applications as the one in this case 
made. But we think this contention without merit. The 
action is against the corporation. It has for its object as 
a provisional and immediate remedy the appointment of 
a receiver to take charge of the assets of the corporation, 
to liquidate such assets and to apply them, all under the 
direction of the court, to the satisfaction of the corporate 
debts. If the assets prove more than sufficient to dis
charge the debts, the surplus, both by direction of the 
statute and by general principles of equity, is to be re
turned to the persons entitled thereto, to-wit, the officers 
of the corporation. The proceeding is not one merely 
ex parte whereby the court, as a sort of administrator, 
winds up the estate, but it is in its nature an adversary 
proceeding. The fact that the corporation consented or ac
quiesced in the appointment of the receiver and in the gen
eral directions given him by the*first order, might properly
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estop the bank from afterwards asserting that such order 
was improvidently made. But the corporation remains 
the defendant in the case. It has rights which it is enti
tled to protect. The corporation as such is interested in 
an economical and prudent management of its affairs, 
and, as the defendant in the case, and the only defendant, 
it has the right to be heard in subsequent proceedings.  
Its consent to the first order does not imply an entire 
abandonment of its corporate functions or estop it from 
resisting applications for further orders, at least when 
such further orders are not clearly for the purpose merely, 
of carrying out the order to which it did consent. While 
its property has been taken from its possession by the 
-order appointing the receiver, the corporation is not by 
such order dissolved, and there remains in the corpora
tion at least a contingent residuary interest in such prop
erty which makes it not only nominally but actually an 
interested party in the further proceedings, entitled to 
protect itself against improvident or unauthorized deal
ings with such property. The statute, by express terms, 
makes such orders appealable, section 275 of the Code of 
Civil Procedure providing that "All orders appointing re

ceivers, giving them further directions and disposing of 
the property, may be appealed to the supreme court in the 
same manner as final orders and decrees." Nor can any 

objection to the appeal be urged on the ground that no ex
ception was taken to the original order. That order hav
ing been made ex parte and a motion to vacate it having 

been made and an exception taken to the order overruling 

such motion, the right to appeal was preserved. (Clarke 
v. Nebraska Nat. Bank, 49 Neb., 800.) 

We are thus brought to a consideration of the propriety 
of the order itself. The statute (Compiled Statutes, ch.  
8, sec. 35) provides: "Whenever any receiver of any incor

porated bank shall file a report with the court or judge 

thereof, setting forth the fact that in the opinion of such 

receiver, the assets of such bank are not sufficient to pay 

the liabilities of such bank within a reasonable time, the 
51
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court or judge may order such receiver to proceed at once 
to collect from the several stockholders of such bank, who 
are liable therefor, any or all such liabilities as shall be 
necessary for the payment of all the liabilities of such 
bank." This provision manifestly applies to the liabili
ties of stockholders as such, because the mere fact that a 
person otherwise indebted to a bank was a stockholder 
would not prevent the receiver under general authority 
conferred upon him in pursuance of the statute from en
forcing such liability. The order was, therefore, strictly 
in conformity with the statute and made on the showing 
required by the statute to justify such order, and the pre
cise question, therefore, presented is whether the statute, 
so far as we have quoted it, is a constitutional enactment.  
Article 11 of the constitution of 1875 deals with corpo
rations. It is subdivided into three parts, one relating 
to railroad corporations, one to municipal corporations, 
the third to miscellaneous corporations. Section 4 of the 
last subdivision is as follows: "In all cases of claims 
against corporations and joint stock associations, the ex
act amount justly due shall be first ascertained, and after 
the corporate property shall have been exhausted the 
original subscribers thereof shall be individually liable 
to the extent of their unpaid subscriptions, and the lia
bility for the unpaid subscription shall follow the stock." 
Another provision not essentially connected with this, but 
which is so similar in character that one should never be 
considered without reference to the other, is section 7 of 
the same subdivision, which reads as follows: "Every 
stockholder in a banking corporation or institution shall 
be individually responsible and liable to its creditors over 
and above the amount of stock by him held to an amount 
equal to his respective stock or shares so held, for all its 
liabilities accruing while he remains such stockholder; 
and all banking corporations shall publish quarterly 
statements under oath of their assets and liabilities." It 

will be observed at once that the general effect of these 

t-wo provisions is to establish a liability, free from inter-
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ference by the legislature, on stockholders of all corpora
tions, subject to certain conditions, for their unpaid sub
scriptions; and in the case of banking corporations, an 
additional liability for a further amount equal to the 
amount of stock held by any person for the purpose of 
paying debts incurred while such person is a stockholder.  
The conditions attached to the enforcement of the first 
liability are that its enforcement must be in cases of 
claims against corporations; that the amount of such 
claims shall be first ascertained, and that the corporate 
property shall have been exhausted.  

Does the banking act, in so far as it attempts to confer 
authority upon the court to authorize the receiver of a 
bank, merely upon a report that in his opinion the assets 
of the bank are insufficient to pay its liabilities within a 
reasonable time, to collect this unpaid subscription, con
flict with section 4 as we have quoted it? We have been 
assisted in the examination of this question by very able 
arguments and briefs advanced by counsel on either side.  
Counsel agree that our constitutional provisions on the 
subject are unique, and an examination of the briefs con
vinces us that the cases in other states have not been di
rected to a consideration of similar language, either in 
constitutions or in statutes. A large portion of the argu
ment in support of the statute has been addressed to 
three points: In the first place, a consideration of the 
policy of the statute, which is manifestly to afford a 
speedy and somewhat summary remedy for creditors of 
insolvent banks, and to enable the receiver, for their 
benefit, to promptly enforce all liabilities of stockholders.  
Secondly, the justness of this policy, the danger attend
ing upon any process requiring securities to be immedi
ately sold, often on a falling market and at a sacrifice, 
or, if that danger be avoided, the still greater danger of 
delaying resort to proceedings against stockholders until 
such a time that by their death or insolvency the reme
dies become ineffectual. Thirdly, an appeal to the gen
eral principle that the corporation, while it was a going
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concern, had the right to make calls for unpaid subscrip
tions. regardless of the sufficiency of its assets to pay 
existing liabilities, and that this right passed to the 
receiver, so that the receiver, in collecting unpaid sub
scriptions, is acting merely as he does in collecting other 
assets. We freely grant the correctness of the last state
ment as the statement of a general principle of law, and 
we further concede the correctness of the contention of 
the appellee as to the policy of the statute. We may fur
ther, for the purposes of this case, acquiesce in the posi
tion of counsel that for the effective winding up of in
solvent banks and the protection of depositors a remedy 
against stockholders should be permitted in some cases, 
before, by a slow process of liquidation, other assets shall 
have been exhausted. But all these are matters not par
ticularly pertinent to the question under consideration.  
We are not free to declare the law as we believe it ought 
to be. In a doubtful case of construction it may be 
proper to throw the balance in favor of that side where 
we conceive the natural justice and policy to lie; but 
this only for the reason that in such doubtful cases it is 
rather to be presumed that the intention of the law
makers was on the side of manifest justice and policy.  
Where, after resort to established canons of construction, 
no doubt is left, we must construe the law as written, and 
not in accordance merely with our own notions of ab
stract or substantial justice. Furthermore, in interpret
ing the written law the prevailing doctrine of other 
jurisdictions is of assistance only for the purpose of 
ascertaining upon what information the law-makers acted 
in adopting their language, and such general doctrine 
cannot be permitted to prevail as against a written consti
tution or statute plainly implying an intention to change 
the rule. In order to a proper comprehension of the 
constitutional provisions, some regard must be paid to 
the state of the law at the time the constitution was 
adopted. At that time a much-mooted question was 
whether, in case of insolvency, the liability for unpaid
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subscriptions to stock rested solely on the original sub
scriber, or whether it passed to his transferee, and, in the 
latter case, whether the transferee's liability was. sole or 
whether the original subscriber also remained liable. We 
conceive that one object of the adoption of section 4 al 
ready quoted was to remove this doubt, although the 
decisions had not then advanced so far, perhaps, as to 
enable a statement of the purpose to be made so clear 
as to entirely effectuate that object. There had also ap
peared at that time the so-called American or tiist-fund 
theory with reference to corporate assets, especially capi
tal stock. The controversy on this point had not then 
reached its present state of clear definition, but it had 
advanced so far that the framers of the constitution evi
dently intended, so far as their prescience extended, to 
remove doubt on that subject. Therefore, they provided 
that a liability to creditors should exist, but only after 
other assets should be exhausted and the amount of the 
clainis ascertained. A motive undoubtedly prompting 
this solution of the problem was the fact that this was a 
new state, sparsely settled, its resources almost entirely 
undeveloped, and with very little home capital, and still 
less concentrated wealth in individuals, available for the 
purpose of developing such resources. It was, therefore, 
the policy adopted to encourage the investment and, to a 
certain extent, the concentration of capital for the pur
pose of developing the resources of the state; and, in view 
of the legal controversy then existing elsewhere, it can 
hardly be doubted that it was deemed in consonance with 
good policy to relieve persons engaging here in product
ive enterprises, so far as practicable, from unnecessary 
burdens and liabilities, and one method of doing so was 
by requiring the exhaustion of the assets of a corporation 
before calling upon subscribers for unpaid subscriptions 
to the capital stock. Whether this is now good policy, 
whether this provision should still be retained, are ques
tions foreign to the issue. The constitution must be in
terpreted according to the facts which its framers and
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the people in adopting it had then in mind. Even with
out resort to these extraneous circumstances, the lan
guage of section 4, in its general scope, cannot be open 
to much doubt. With them in view, its meaning is ab
solutely clear. The general purpose is to require, prior 
to the enforcement of liability for the unpaid subscrip
tions, the ascertainment of the debts of the corporation, 
and also the exhaustion of the corporate property other 
than such unpaid subscriptions; that is, the constitution 
contemplates, as a general thing, a resort to such other 
property of a corporation in the first instance to pay its 
debts, and a resort to unpaid subscriptions only for the 
purpose of supplying the deficiency after a judicial ascer
tainment of the amount of such deficiency, and only to 
that extent. The necessity of a prior judicial ascertain
ment of the corporate debts has been frequently asserted 
by this court. (Commercial Nat. Bank of Omaha v. Gibson, 
37 Neb., 750; Globe Publishing Co. v. State Bank of Nebraska, 
41 Neb., 175; Farmers Loan d& Trust Co. v. Funk, 49 Neb., 
353.) The other requirement, that the corporate prop
erty must first be exhausted, is no less mandatory and is 
implied and, indeed, expressed in the cases referred to.  
It is true that the language of these cases implies that 
the ascertainment of the debts must be by way of judg
ment against the corporation, and that the exhaustion of 
the assets must be evidenced by a return of nulla bona on 
execution upon such judgment. Whence it is argued 
that when proceedings in insolvency are instituted and 
the assets of the corporation impounded by means of a 
receivership, that method becomes impracticable or use
less, and that, therefore, a resort thereto not being avail
able, the constitutional requirement does not apply to 
such a case as this. But the court was in those cases 
considering the distinction between proceeding as gen
eral creditors against stockholders and proceeding as 
judgment creditors against stockholders of a corporation 
whose property could not be reached by execution. When 
a receiver has been appointed for the express purpose of
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winding up an insolvent corporation, of ascertaining its 
debts, of liquidating its assets and applying the same to 
the satisfaction of those debts, a different question is 
presented. The allowance through regular procedure of 
a claim by the receiver may in such case take the place 
of a judgment. His report disclosing an exhaustion of 
the assets may take the place of the return of execution 
nulla bona. These questions are not now presented to us.  
We merely suggest them for the purpose of showing that 
the language used in the cases cited in regard to the 
necessity of a judgment and execution, while perfectly 
proper in the connection then used, is not necessarily con
trolling in a proceeding of this character. We are en
tirely clear that the general purpose of the constitutional 
provision was as already indicated, and that it was the 
deliberate intention of the framers of the constitution 
to render the liability for unpaid stock subscriptions, in 
one sense at least, secondary, to be. enforced only after 
a consummation of the conditions precedent mentioned, 
and it is no answer to this conclusion to assert that the 
corporation itself, while it was a going concern, might 
by call, if necessary, followed by suit, have enforced that 
liability as primary. The conditions are different. The 
corporation in making calls acts for the stockholders.  
Directors or other officers authorized to make the call are 
rcpresentatives of the stockholders, by them selected for 
that and other purposes, and the object in making the 
call is to provide the corporation with means of proceed
ing with the business for which it was created. When, 
however, t he corporation suspends its functions as a go
ing concern, the only purpose of resorting to the capital 
is to discharge debts. It was perfectly competent for 
the constitution to provide that upon this contingency a 
liability which might theretofore have been enforced un
conditionally by the representatives of the corporation 
should thereafter be enforced only as a secondary lia
bility and so far as necessary to accomplish its purpose.  
This the constitution did, and in such clear terms as to 
be almost unmistakable.
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It remains, therefore, to be considered only whether 
the present case is one of "claims against corporations" 
within the meaning of the constitutional provision. On 
the one hand, it is argued that the constitution refers only 
to direct actions by creditors against the stockholders.  
On the other, that the present proceeding is one on be
half of all creditors and, therefore, within the terms of 
the constitution. We think the latter view is correct.  
The receivership in this case was based solely upon alle
gations that the capital of the bank had become impaired, 
that the bank was insolvent, that it was conducting its 
business in an unsafe manner, and was jeopardizing the 
interest of its depositors. There were no allegations jus
tifying the interference of a court of equity, except for the 
sole purpose of protecting the creditors of the bank. By 
the appointment of the receiver, the bank's assets passed 
into his possession for the purpose of paying creditors.  
By the statute, after that single object is accomplished, 
the remainder of the-assets must be returned to the proper 
officers and the functions of the receiver and of the court 
cease. The ordinary remedies of the creditors were sus
pended by this action. The receiver, as an officer of the 
court, became entitled to pursue all remedies and collect 
the assets which were before that within reach of the 
creditors. In Farmers Loan & Trust Co. v. Funk, supra, we 
held that the receiver might pursue the stockholders on 
their liability for the benefit of creditors. We do not 
doubt the correctness of that decision, and it is here re
affirmed. Indeed, the liability of the stockholders in case 
of insolvency existing only for the purpose of Paying the 
corporate debts, it is solely for the benefit of creditors 
and to satisfy their claims that proceedings to enforce 
that liability could be brought. If the actions ordered by 
the district court are not cases of claims against the cor
poration, they do not lie at all, because it is only to pay 
claims against the corporation that the liability exists.  

It is suggested that the statute relates only to the 
remedy and for that reason it is not in conflict with the
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constitution which relates to the liability and not the 
remedy. But this argument is founded on a misconstruc
tion of the constitution. The constitution, in fixing the 

liability at the amount of the unpaid subscriptions, is 

only declaratory of the common law and of the contract 
of the subscribers. The new feature was affixing terms 

and conditions upon which, and upon which only, the 

liability could be enforced, and it was beyond the power 

of the legislature to provide a remedy whereby such lia

bility could be enforced in violation of the terms im

pressed by the constitution.  
We conclude that the portion of the banking act under 

which the order complained of was made is in conflict 

with section 4 of article 11 of the constitution relating to 

miscellaneous corporations, and is void. The report of 

the receiver showing affirmatively that the cOrporate 

property had not been exhausted, but only that it was 

in his opinion probably insufficient within a reasonable 

time to pay the liabilities of the bank, the court had no 

authority at that time to direct actions to be brought for 

the unpaid subscriptions.  

REVERSED AND ORDER DISCHARGED.  

CHARLES S. ROBERTS, APPELLANT, V. FRANK E. SAMsoN 

ET AL., APPELLEES.  

FILED MARCH 3, 1897. No. 7118.  

1. Pleading: DEMURRER. An objection in the nature of a general de

murrer will not lie to a pleading sufficient in substance but want

ing in form or completeness.  

2.-: -. It is not a sufficient objection to a pleading when 

assailed by a general demurrer that it lacks definiteness of ex

pression, or that the facts are therein stated in an argumentative 

form; but it will be held to charge what can by reasonable and 

fair intendment be implied from the statements thereof.
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3. Mortgages: PAYMENT: PLEADING. Answer examined, and hel. to 
charge a satisfaction of the mortgage debt, which, not being put in 
issue by the reply, must be taken as true.  

APPEAL from the district court of Cuming county.  
Heard below before NORRIS, J. Affirmed.  

Tiffany & Vinsonhaler, Ferry & Small, and Dawes, Cof
froth & Cunningham, for appellant.  

T. M. Franse, contra.  

POST, C. J.  

This was an action by Charles S. Roberts in the district 
court of Cuming county by which he sought to foreclose 
a certain real estate mortgage executed by Frank E.  
Samson and wife to the Lombard Investment Company 
for the principal sum of $1,700 and interest from date, 
to-wit, February 28, 1890, at the rate of six and one-fourth 
per cent per annum, as evidenced by the bond and coupon 
notes of the said Frank E. Samson, and to which action 
the Valley Loan & Trust Company and Waldo E. Whit
comb were also joined as parties defendant. To the peti
tion, which is in the usual form, Whitcomb answered, ad
mitting the execution of the aforesaid bond and coupon 
by Samson, and alleging that J. T. Meyers, before whom, 
as county clerk of Cuming county, the said mortgage pur
ports to have been acknowledged, was not in fact at the 
date of the certificate thereto, to-wit, March 1, 1890, the 
clerk of said county, and that said pretended acknowledg
ment is without authority and void, and that the said 
mortgage was accordingly not entitled to record in Cum
ing county. Another allegation of the answer to which 
especial prominence is given in the briefs of counsel is 
the following: "The defendant, for answer to paragraph 
eight of the petition, says: He admits that no proceedings 
at law have been had for the recovery of said debt, and 
denies that said debt has not been paid and denies each 
allegation of said paragraph except as specially admitted,
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and avers the fact to be that heretofore, to-wit, on the 20th 

day of August, 1891, said negotiable real estate mortgage 
bond described in paragraph one of plaintiff's petition, 
was fully paid and cancelled by the execution and de
livery by the defendants Frank E. Samson and Harriet 
E. Samson to the Valley Loan & Trust Company of a 

quitclaim deed of the premises described in plaintiffs pe
tition on condition and in consideration that said mort

gage bond be cancelled and that the mortgage hereinafter 

declared upon be assumed and paid by the grantee named 

in said deed, which deed was duly recorded in the clerk's 

office of Cuming county, Nebraska, in book X of deeds on 

page 46, and was duly indexed and said grantee named 

in said deed went into immediate possession of said prem

ises and have been, and are now, in the possession of said 

premises under said deed, and rent said premises and 

receive the rents and profits thereof and have neglected 

and refuse to pay the defendants' note and mortgage de

scribed in the following cross-petition:" Accompanying 
the foregoing answer is a cross-bill, in which is alleged 

the execution by the Samsons to Jacob Brememan, under 

date of March 1, 1890, of a mortgage upon the premises 

in controversy to secure the four notes of the mortgagors 

named in the sum of $421.67 each, and the purchase in 

good faith by the answering defendant of said notes and 

mortgage without actual notice of the rights of the Lom

bard Investment Company, or its assigns, under and by 
virtue of the mortgage herein first described, with a 

prayer for foreclosure and for a decree adjudging said 

mortgage to have priority over the lien of the plaintiff's 

mortgage. There was also interposed a reply, in which 

it is first alleged that the officer who certified to the ac

Knowledgment of the plaintiff's mortgage was, at the 

date in question, clerk of Thurston county, and that such 

certificate was in all respects in due and legal form to 

entitle the said mortgage to record in Cuming county; 

second, that Whitcomb, the answering defendant, should 

not be heard to allege any irregularity in the acknowledg-
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ment of the plaintiff's mortgage for the reason that the 
mortgage to Brememan is, by its terms, made subject and 
subordinate to the lien in favor of the plaintiff's assignor, 
the Lombard Investment Company, and for the further 
reason that the rights of the said defendant were acquired 
subsequent to the commencement of this- action and after 
the filing of a lis pendens notice of the plaintiff's claim in 
the premises. There is, however, in the reply, no allusion 
to the paragraph of the answer above set out, either by 
way of denial or avoidance. Upon the issues thus joined 
a hearing was had before the district court, resulting in 
a decree substantially as proved by the defendant Bige
low, adjudging his mortgage to be a first lien upon the 
premises in controversy, and from which an appeal has 
by the former been prosecuted to this court.  

The first inquiry suggested by the argument is the suffi
ciency of the foregoing allegation as a plea of payment or 
accord and satisfaction. The answer is, it must be con
fessed, lacking in that degree of precision essential to a 
model pleading even under our liberal code system. But 
is it so deficient in substance as to be vulnerable when 
tested by means of a general demurrer? We think not.  
It is not enough, when a pleading is thus assailed,. that 
the facts are imperfectly stated, that it lacks definite
ness of expression or that the facts are argumentatively 
averred, but it will be held to charge what can be implied 
upon the statements therein by reasonable and fair in
tendment. (Marie v. Garrison, 83 N. Y., 14; Rothburn v.  
Burlington &- M. R. R. Co., 16 Neb., 441; Tessier v. Reed, 17 
Neb., 105; Forbes v. Petty, 37 Neb., 899.) "Contrary to 
the common law rule," as said by Dixon, C. J., in Morse v.  
Gilman, 16 Wis., 504*, "Every reasonable intendment and 
presumption is to be made in favor of the pleading, and 
it will not be set aside on demurrer unless it be so fatally 
defective that, taking all the facts to be admitted, the 
court can say they furnished no cause of action what, 
ever." While it is not in terms alleged that the contract 
relied upon was made with the holder of the first mort-
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gage, or through the Valley Loan & Trust Company as 

the authorized agent of such holder, it is expressly 

charged that the mortgage bond was fully paid and can

celed in-consideration of the conveyance by the Samsons 

of the mortgaged premises to said loan and trust com

pany. The reasonable and necessary inference from that 

statement of the answer is that the consideration for the 

conveyance by the mortgagors was the promise of the 

holder of the bond and coupons instead of a stranger 

thereto. The paragraph quoted from the answer accord

ingly states a defense to the cause of action alleged, and 

which, not being put in issue by the reply, must be taken 

as true. It follows that the decree of the district court is 

right and must be 
AFFIRMED.  

EDWARD A. SMITH, APPELLEE, V. JOSIAH T. LONG ET AL., 

IMPLEADED WITH GEORGE W. E. DORSEY, APPEL

LANT.  

FILED MARCH 3, 1897. No. 7129.  

Nortgages: ASSIGNMENT: FRAUDULENT RELEASE: MORTGAGEE'S LIA

BILITY. The fraudulent release of a mortgage by the mortgagee 

after the indorsement without recourse of the bond and coupons, 

thereby secured, in favor of a third party having notice of the 

rights of the holder, does not of itself render the former liable in 

an action em contractu for the amount of such debt.  

APPEAL from the district court of Cuming county.  

Heard below before Nonuis, J. Reversed.  

E. F. Gray and D. B. Carey, for appellant.  

H. O. Brome and Charles Offutt, contra.  

POST, C. J.  

This was an action by the appellee, Smith, in the dis

trict court for Cuming county, to foreclose a certain real
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estate mortgage executed by C. H. Toncray and wife to 
George W. E. Dorsey, to which the Toncrays, Dorsey, the 
mortgagee, Josiah T. Long, Peter Nelson, Adrian Steven
son, Otto Baumann, as guardian for Adrian Stevenson, 
an infant, and R. C. Peters were made defendants. The 
petition recites the execution of the mortgage by Ton
cray and wife, covering 382 acres of land in Cuming 
county, to secure the bond of the former in the sum of 
$3,500, bearing date of April 1, 1887, and maturing April 
1, 1892, with interest at seven per cent, payable semi
annually, according to the tenor of ten coupon notes at
tached thereto for $122.50 each; also the filing for record 
of said mortgage in Cuining county on the 30th day of 
April, 1887, and concluding as follows: "That on the 2d 
day of May, 1887, said defendant George W. E. Dorsey 
indorsed said bond as follows: 'Pay to the order of * * 
without recourse, George W. E. Dorsey,' and at the same 
time, by like words, indorsed each of said coupons, and 
thereupon sold and delivered the same, and all thereof, 
to this plaintiff, together with the said original mortgage.  
* * * That lately heretofore, to-wit, on the 11th day 
of October, 1S90, and again on the 22d day of November, 
1890, the said defendants George W. E. Dorsey and C. H.  
Toncray, unlawfully and fraudulently conspiring to
gether to cheat and defraud this plaintiff and their co
defendants, Josiah T. Long, Peter Nelson, Otto Baumann, 
guardian of Adrian Stevenson, Adrian Stevenson, and 
R. C. Peters, did undertake to release the said mortgage 
and lien so as aforesaid acquired and held by this plaint
iff, in manner and form as follows, to-wit, that is to say: 
That on October 11, 1890, the said George W. E. Dorsey, 
unlawfully, falsely, and fraudulently pretending that he, 
the said Dorsey, was still the owner of said mortgage, 
for the alleged consideration of $1,000 did undertake to 
execute to his co-defendant, C. H. Toncray, and his wife, 
Emma R. Toncray, a release of the said mortgage held 
by this plaintiff, on the * * * and in like manner 
did, on November 22, 1890, illegally, falsely, and fraudu-
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lently pretending that he was the owner of said mort
gage, for the purported consideration of $500, undertake 
to release to his co-defendant and his wife, Emma R. Ton
cray, the said mortgage then owned and held by this 
plaintiff on the * * * but the same, and both thereof, 
were fraudulent, null, and void, for inasmuch as at that 
time this plaintiff, for valuable consideration, as the said 
Dorsey and Toncray well knew, was the owner and 
holder of the said mortgage so as aforesaid executed by 
the said Toncray to said Dorsey on April 1, 1887, for 
$3,500, and the said Dorsey, as he then well knew, had no 
interest in or right or title to said mortgage, or any part 
thereof, and his, the said Dorsey's, pretense that he had 
the right to release the same was, as he, the said Dorsey, 
well knew, a fraud upon his co-defendants, the said Jo
siah T. Long, Peter Nelson, Otto Baumann, guardian of 
Adrian Stevenson, Adrian Stevenson, and R. C. Peters, 
and the said alleged release of October 11, 1890, for the 
recited consideration of $1,000, was illegal, null, and void, 
for inasmuch as the same, even though the said Dorsey 
had had the right to execute it, was not acknowledged in 
manner and form as required by law, nor duly witnessed, 
the said C. H. Toncray himself, the grantee, and no other 
person, being the notary public before whom the same 
purported to be executed, and the said release of Novem
ber 22, 1890, for the purported consideration of $500, was 
not executed by the said Dorsey in the presence of a dis
interested notary public, and was not attested or certified 
as required by law, and neither of said releases were 
entitled to be recorded. And further, this plaintiff says 
that the said defendants, Josiah T'. Long, Peter Nelson, 
Otto Baumann, guardian of Adrian Stevenson, Adrian 
Stevenson, and R. C. Peters, and each and all of them, 
acquired their interest, if any they had, in said premises 
negligently and carelessly, and without any regard for 
the rights of this plaintiff, and well knowing that this 
plaintiff's said mortgage was not due, still of record, un
released, and unpaid." The prayer is for a decree of
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foreclosure, that the plaintiff's mortgage may be ad
judged to be a first lien upon the premises therein de
scribed, and for a deficiency judgment against the afore
said maker and indorser of the mortgage bond. To said 
petition Dorsey interposed a general demurrer, which 
was overruled, and the cause proceeded to decree adjudg
ing the releases above mentioned to be in all respects 
valid, and to operate as a discharge of so much of the 
mortgaged property as is therein described. The court 
also apportioned the mortgage debt between the property 
thus released and the portion thereof which, according 
to said decree, is still subject to the lien, and ren
dered personal judgment against Dorsey in the sum of 
42,033.49, from which the latter alone appeals.  

Practically the only proposition argued at this time is 
that the petition fails to state a cause of action against 
Dorsey, the appellant, for the reasons, as alleged therein, 
that the bond and coupons were indorsed without re
course, and that the rights of the other defendants, if 
any, were acquired with knowledge that the plaintiff's 
said mortgage was still of record, unmatured, unreleased, 
and unsatisfied. The only purpose of the plaintiff in 
joining Dorsey as a party defendant was, as we have 
seen, to secure against him a deficiency judgment, or, in 
other words, to charge him with the amount of the mort
gage debt. It is to be regretted that the plaintiff has 
failed to submit a brief upon this appeal, or to indicate 
the ground of Dorsey's alleged liability for the mortgage 
debt. If the plaintiff's security has been destroyed or 
impaired through the fraudulent act of the mortgagee 
named, the latter would, as a matter of course, be liable 
for damage in an action ex delicto, or possibly upon an 
accounting therefor in this proceeding. The petition is, 
however, not silent merely respecting the damage, if any, 
resulting from the attempted release by Dorsey of por
tions of the mortgaged property, but it appears affirma
tively therefrom that the plaintiff's security is in nowise 
affected, since, as expressly charged, the other defend-
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ants, whether as purchasers or mortgagees, were fully 
advised of his (plaintiff's) rights in the premises, and 
their interests therein, of whatever nature, are in law 
subordinate to the lien of his mortgage. Nor can the 
petition be said to state a cause of action for nominal 
damage, since, as appears therefrom, the purpose of the 
action is not to recover such damages as result directly 
from the tort alleged, but to charge the appellant as a 
party to the mortgage debt. The decree is reversed and 
the cause remanded, with instructions to sustain the 
appellant's demurrer, and for further action not incon
sistent with this opinion.  

REVERSED.  

COUNCIL BLUFFS SAVINGS BANK V. HENRY W. GRISWOLD, 
TRUSTEE, ET AL.  

FILED MARCH 3, 1897. No. 7021.  

1 Parties: NoN-JOINDER. It is in case of joint obligations only that 
all persons liable thereon must be joined as parties defendant. An 
action may be prosecuted to judgment against any one or more of 
several persons jointly and severally bound without joining others 
liable for the same indebtedness.  

2. Abatement: PENDING SUIT: EVIDENCE. A plea of another suit pend
ing is not sustained by proof of an order dismissing, without preju
dice, a former suit on the same cause of action, and the filing by 
the plaintiff of a motion for a new trial upon which, so far as the 
record discloses, no action has been taken by the trial court.  

3. Courts: LAWS AND PROCEDURE IN OTHER STATES. The laws of sister 
states will, as a rule, in the absence of proof, be presumed to be 
the same as our own. There are, however, to that rule recognized 
exceptions, among which is that courts of general jurisdiction of 
other states will, unless there is proof to the contrary, be pre
sumed to possess the authority they assume to exercise, and that 
the methods of procedure pursued by them, although differing 
from the established practice of this state, are authorized by the 
laws of the state in which they act.  

4. Judgments: JOINT AND SEVERvAL OBLIGATIONS: APPEARANCE.  

Where to an action upon a joint and several obligation all parties 
liable thereon are made defendants,.the fact that the judgment 
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therein rendered is void as to one of such defendants, the volun
tary appearance in his name being unauthorized, does not render 
said judgment void as to all.  

5. Judgments: LIEN UPON PARTICULAR PROPERTY: RELEASE OF LIEN.  
A judgment defendant cannot, as a matter of right, unaffected by 
equitable considerations, insist upon the preservation of the judg
ment lien upon particular property of his co-defendants, nor will 
the release by the plaintiff of specific property of one of several 
judgment defendants from the lien of the judgment, of itself, 
operate to discharge the other defendants from liability therefor.  

ERROR from the district court of Douglas county.  
Tried below before HOPEWELL, J. Rcversed.  

McCabe, Wood & Elmer and Cavanagh, Thomas & McGil
ton, for plaintiff in error.  

Edgar H. Scott, Schomp & Corson, A. S. Churchill, and 
C. E. Herring, contra.  

POST, C. J.  

This was an action in the district court for Douglas 
county upon a decree of the district court within and for 
Pottawattamie county and state of Iowa, which resulted 
in a final judgment in favor of the defendants below, and 
from which the plaintiff prosecutes error to this court.  

The action in the Iowa court was by the plaintiff 
herein against Henry W. Griswold, as trustee and in his 
own right, also against Julius C. Iler, Claus J. Schmidt, 
H. E. Gales, Mary E. Fried, 0. P. McKesson, H. P. Stod
dart, and M. F. Williams, for the foreclosure of a certain 
mortgage executed by Griswold as trustee, and resulting 
in a decree awarding to I. S. Wright, who had intervened 
therein, a first lien upon the mortgaged property for 
$2,325, and in favor of the plaintiff a second lien thereon, 
for a like amount. There was a further finding, to the 
effect that the several defendants above named were 
personally liable for the amounts thus adjudged due, ac
companied by an order for the sale of the mortgaged 
premises upon special execution, and for a general exe-
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cution against said defendants for any balance thereon 
remaining unsatisfied by the proceeds of such sale. Said 

property was thereafter sold as provided by the decree, 
and the proceeds thereof, to-wit, $2,465.64, applied in sat

isfaction of the first lien and costs, leaving nothing to 
apply on the plaintiff's judgment. We shall in our dis

cussion of the questions presented adopt the admirable 

arrangement thereof in separate brief of counsel for the 

defendant Gates.  
It is first argued that there is a defect of parties, since 

Henry W. Griswold, against whom, in his own right, 
judgment was rendered by the Iowa court, was not joined 
herein as a defendant. It is doubtful, indeed, if that ob
jection is presented by the record, but assuming the omis

sion of the party named to have been properly pleaded, 
the alleged defect will not avail the defendants in this 
action, since by statute of Iowa all persons bound by a 

judgment or decree rendered in that state are both jointly 
and severally liable thereon. Section 2550, Annotated 
Code of that state, which was introduced in evidence, 
reads as follows: "Where two or more persons are bound 
by contract or by judgment, decree, or statute, whether 
jointly only or jointly and severally, or severally only, 
and including the parties to negotiable paper, common 
orders, and checks, and sureties on the same, or separate 
instruments, or by any liability growing out of the same, 
the action thereon may, at the plaintiff's option, be 
brought against any or all of them. When any of those 
so bound are dead, the action may be brought against 
any or all of the survivors, with any or all of the repre
sentatives of the decedents, or against any or all such 
representatives. An action or judgment against any one 
or more of several persons jointly bound shall not be a 
bar to proceedings against the others." The evident pur
pose of the statute above quoted is to abolish the joint 
liability of persons bound by contract, judgment, or stat
ute, and to authorize the prosecution of actions against 
any or all of the parties so liable, at the election of the
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plaintiff. (Ryerson v. Hendrie, 22 Ia., 481; Hosmer v.  
Burke, 26 Ia., 356; Allen v. Maddox, 40 Ia., 125.) Griswold 
was accordingly not a necessary party, and the conten
tion of the defendants, so far as it relates to this branch 
of the case, is without merit.  

2. It is alleged in the separate answer of Gates, and 
perhaps others of the defendants, that there is another 
suit pending between the parties hereto upon the same 
cause of action. The foundation for that contention is 
the fact that the plaintiff herein, in the year 1889, com
menced an action in the district court for Douglas county 
upon the judgment here involved, which was, upon a 
trial to the court without the assistance of a jury, deter
mined in favor of Mary A. Fried, one of the defendants 
therein, on the ground that the appearance in her name 
in the Iowa court was unauthorized, and that the judg
ment was as to her void for want of jurisdiction. There 
was also a final order dismissing said cause as to the 
other defendants, without prejudice to another action.  
To the order last mentioned the plaintiff excepted and 
in due time filed a motion for a new trial, which has, so 
far as this record discloses, never been submitted to the 
court for its determination. The motion for a new trial 
did not of itself operate to suspend the judgment or in 
any way impair its force or conclusiveness as a deter
mination of the issues involved. Execution will in such 
case be awarded upon the demand of the successful party 
for his costs, and in case of an equitable proceeding an 
appeal may be prosecuted therefrom to this court. (Parr 
v. Van Horne, 40 Ill., 122; Church v. Goodin, 22 Kan., 527; 
People, ex rel., v. Loucks, 28 Cal., 68.) The former action is 
not, therefore, in a legal sense, now pending, and the 
objection on that ground may be dismissed without fur
ther consideration.  

3. It is next contended that the plaintiff's remedy is by 
means of a supplemental proceeding for a deficiency 
judgment in the Iowa court. This contention is based 
upon the statutes and recognized practice in the courts
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of this state. The laws of Iowa are, it is argued, the 
record being silent upon the subject, presumed to be the 
same as our own; hence, as counsel conclude, the court 
was without authority in the first instance to enter per
sonal judgment against the defendants. It is undoubt
edly true, as a general proposition, that the laws of a 
sister state will, in the absence of proof, be presumed 
to be the same as those in force in this state; but to that 
rule there are recognized exceptions, of which the facts 
of this case afford an excellent illustration. It will, upon 
reason and authority, be presumed, in the absence of 
proof to the contrary, that courts of general jurisdiction 
of other states possess the authority they assume to exer
cise, and that the methods of procedure pursued by them, 
although differing from the established practice in this 
state, are authorized by the laws of the states in which 
they act. (Dodge v. Coffin, 15 Kan., 277; Ward v. Baker, 
16 Kan., 31; Sanford v. Sanford, 28 Conn., 6; Black, Judg
ments, see. 889; Freeman, Judgments [4th ed.], sec. 565.) 
But it is unnecessary to indulge in presumptions in order 
to sustain the adjudication of the Iowa court, since it is 
clear that an action would in this state lie upon the rec
ord introduced in evidence as a domestic judgment.  
(Stover v. Tompkins, 34 Neb., 465; Eldredge v. Aultman, 
Miller & Co., 35 Neb., 884.) 

4. It is claimed that the judgment which is the basis 
of this action, having been determined in the former suit 
to be void for want of jurisdiction so far as it concerns 
Mary A. Fried, one of the defendants named therein, is 
void as to all of the defendants. That claim rests upon 
the assumption to which we have already alluded, viz., 
that the judgment in question is the joint obligation only 
of the several defendants. But the mortgage debt was, 
as we have seen, the joint and several obligation of the 
parties thereto, and that the plaintiff might, at its elec
tion, have pursued its remedy by means of personal judg
ment against any or all of such parties. lad Mrs. Fried 
not been made a party to the foreclosure proceedings
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and the cause prosecuted to judgment against these de
fendants, the latter would, in view of the statute quoted, 
have had no ground of complaint. Again, had the ap
pearance in Mrs. Fried's name been authorized, and the 
judgment against her in all respects regular and binding, 
an action would lie thereon against her alone, or against 
one or all of the other defendants in her absence. And 
since it was the plaintiff's privilege to proceed against 
any or all persons liable for the mortgage debt, the un
authorized appearance for one party named as a defend
ant cannot on principle be said to render the judgment 
void as to others regularly served with process, or who 
voluntarily submitted themselves to the jurisdiction of 
the court.  

5. Finally, it is alleged by the defendants Gates and 
Schmidt, and urged by way of argument, that the effect 
of the release by plaintiff from the operation of the judg
ment of certain property in Pottawattamie county was 
to satisfy said judgment and discharge said defendants 
from liability therefor. The facts relied upon to support 
that claim, briefly stated, are as follows: The plaintiff, 
by its cashier, executed certain written orders, directed 
to the clerk of the district court, substantially similar in 
form, one of which is here set out: 

COUNCIL BLUFFS, IA., February 27, 1890.  
"H. J. Chambers, Dist. Court, Potta. Co., Ia.-DEAR SIR: 

Please release lots 5, 6, and 7, block 17, Mill Addition to 
Council Bluffs, from lien of a judgment of $2,442.25 in 
favor of the Council Bluffs Savings Bank, as appear in 
judgment docket 7, page 172.  

"By order of COUNCIL BLUFFS SAVINGS BANK, 
"By A. W. REIKMAN, Cashier." 

These orders, it is conceded, refer to the judgment in
volved in this action, and in obedience thereto formal 
entries were made by the clerk releasing the property 
therein described from the judgment lien. There is, it 
should be observed, no pretense that the property thus
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released was included in the mortgage, or that the plaint
iff had any specific lien thereon as security for the indebt
edness which is the foundation of the judgment. It does 
not appear that the plaintiff received any consideration 
whatever for the releases alleged, nor is it shown by plead
ing-s or proof that the property described was at the time 
of its release owned by the non-complaining defendants, 
who are by counsel referred to as "the Council Bluffs 
parties," or that said defendants, or any of them, are in
solvent or unable to contribute their just proportion of 
the judgment indebtedness. The question is not, there
fore, that of an alleged payment, relied upon as a defense 
in full or pro tan to, or the power of courts of equity to 
control the enforcement of judgments in order to admin
ister equity between the several parties liable therefor, 
but whether one defendant may, as a matter of right, 
unaffected by equitable considerations, insist upon the 
preservation of the judgment lien upon particular prop
erty of his co-defendants. The contention of defendants 
must fail for the obvious reason that the law will not 
require resort to particular property for the satisfac
tion of a judgment. Indeed, courts of law have, as a rule, 
nothing to do with the way in which their judgments are 
enforced or the funds from which they are satisfied; they 
merely pronounce the sentence of the law upon the facts 
before them, to which, as an incident thereof, a lien at
taches by virtue of statute. (Black, Judgments, sec. 402.) 
But it is needless to cite authority in support of a proposi
tion which may be demonstrated by an illustration. The 
plaintiff in this case might, without prejudice to a subse
quent proceeding for its enforcement, have suffered the 
judgment to become dormant, thereby discharging the 
lien as to all property owned by Council Bluffs defend
ants, and we are unwilling to bold that it was unable to 
do directly that which it could, as all admit, accomplish 
by indirection.  

The reasons which controlled the district court in its 
findings and judgment for the defendants do not clearly
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appear, but since the record presents questions of law 
only, which as we have seen, must be resolved in favor of 
the plaintiff, it follows that the judgment must be re
versed and the cause remanded for trial de novo.  

REVERSED.  

FRANK B. GILMORE v. G. 1. WHITEMAN ET AL.  

FILED MARCH 3, 1897. No. 7049.  

RPes Judicata: ACTION ON ONE OF A SERIES OF NOTES. Where to an 
action upon the first of a series of notes given for the same con
sideration the defendant alleges fraud and breach of warranty for 
the purpose of avoiding the contract in question, a verdict and 
judgment for the plaintiff may be pleaded as a bar to the same 
defense when interposed to an action upon a second note of the 
same series.  

ERROR from the district court of Dawson county. Tried 
below before HOLCOMB, J. Reversed.  

E. A. Cook, for plaintiff in error.  

Warrington & Stewart, contra.  

PosT, C. J.  

This was an action below in the district court for Daw
son county upon a note for $650 executed by the defend
ants in error to W. J. Simmons and J. M. McIntosh, bear
ing date of October 22, 1888, payable thirty months after 
date, with interest at eight per cent, payable semi-annu
ally. Defendants answered admitting the execution of 
the note sued on, but alleging that the same was given in 
part payment for a certain stallion purchased of the said 
Simmons and McIntosh upon the following written war
ranty:
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"OVERTON, NEBRASKA, October 22, 1888.  

"For and in consideration of the sum of thirteen hun

dred dollars, paid by one note of $650, due eighteen 

months after date, and one of equal amount due thirty 

months after date, at eight per cent interest, we bargain, 

sell, and deliver, and have sold and delivered one regis

tered, finely bred English shire horse called 'Mistake' to 

Lot G. Carr, G. H. Whiteman, and Abbie P. Lincoln, equal 

owners, of Overton, Nebraska, and we warrant said horse 

to be a foal-getter if properly cared for.  
"W. J. SIMMoNs.  
"J. M. MCINTOSH." 

It was further alleged that the said Simmons and Mc

Intosh, in order to induce defendants to purchase the 

said stallion and execute the said note, exhibited to them 

a false and fictitious pedigree by which said stallion was 

represented to be a purely bred English shire horse, and 

that the defendants being inexperienced in like matters 

purchased the said stallion and executed the said note, 

relying upon said statements and warranties; whereas 

in truth and in fact said stallion was not a purely bred 

English shire horse; that he "was not a registered and 

pedigreed animal," and was not a foal-getter, but was, as 

the said Simmons and McIntosh well knew, of no value 

whatever. To the foregoing answer the plaintiff replied 

as follows: "That the plaintiff, on the 4th day of March, 

1892, filed his petition in the district court (said cause 

before that having been appealed from the county court 

of Dawson county) against the defendants, who were the 

same defendants as in this action, said suit being upon 

said promissory note for six hundred fifty dollars ($650) 

so given at the time the note in suit was given and which 

matured eighteen (18) months after its date. In said ac

tion the plaintiff herein was plaintiff and the defendants 

herein were defendants; that to said petition the defend

ants herein filed their amended answer on the 4th day of 

March, 1892, in which said answer the defendants in said 

action, they being the same defendants as in this action,
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set up and pleaded the same defbnse to said promissory 
note as is set up by said defendants in paragraphs 4, 5, 
and 6 of the amended answer in this case; that on the 
issue joined in said first action a trial was had to the court 
and jury at the October, 1892, term of the district court 
within and for Dawson county; that the jury in said 
cause returned a verdict therein and said court, at the 
January sitting thereof, having overruled the motions 
for a new trial, judgment was by said court entered on 
said verdict in favor of the plaintiff herein against the 
defendants herein, said parties herein being plaintiff and 
defendants in said action, for the sum of three hundred 
fifty-eight dollars ($358) and costs of suit; that said judg
ment is in full force and unreversed; that the defense set 
up in said cause wherein said judgment was so rendered 
in favor of this plaintiff and against the defendants herein 
is the same defense and grows out of the same transaction 
and is between the same parties as is the defense set up 
in the amended answer in this case," etc. Upon the trial 
of the issues thus joined the plaintiff offered in evidence 
the petition, answer, and reply in the suit upon the com
panion note, the defense interposed therein being iden
tical with that alleged in this action, as to the record of 
the trial of said cause showing a verdict and judgment 
therein in plaintiff's favor in the sum of $358, but which 
were, upon the objection of the defendants, excluded, and 
which is the ruling relied upon for a reversal of the judg
ment in this cause.  

The objection to the evidence offered was based upon 
the following grounds: (1.) No such issue was presented 
in the county court where the cause originated and from 
whence it was appealed to the district court. (2.) Said 
evidence is irrelevant and immaterial. (3.) The issues in 
this cause are not identical with those tried in the former 
suit. (4.) The judgment mentioned in the record offered 
in evidence was, by means of a petition in error, removed 
to this court and is still pending and undetermined herein.  
There is, so far as we can discover from the record and
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briefs of counsel, no foundation whatever for the first and 
fourth grounds of objection. Our examination will, ac
cordingly, be confined to the single proposition stated in 
the second and third grounds thereof, viz., that the issues 
tried in the former suit are not identical with those ten
dered by the answer in this action, and that the judgment 
therein cannot be here interposed as an estoppel. Or, to 
state the same proposition in the form of an interrogatory, 
are the allegations of the reply sufficient as an avoidance 
of the new matter alleged in the answer? It is an ele
mentary rule often recognized in this state that a judg
ment of a court of competent jurisdiction upon a question 

directly involved in one suit is conclusive as to that ques

tion in a subsequent action between the same parties and 

others in privity with them. (IVilch v. Phelps, 16 Neb., 

515; Nelson v. Bevins, 19 Neb., 715; Knorr v. Peerless 

Reaper Co., 23 Neb., 636; Gayer v. Parker, 24 Neb., 643.) 

The reply must, when tested by that rule, be held suffi

cient, and the judgment therein alleged conclusive of the 

question raised by the answer. There can, upon the rec

ord before us be no doubt of the identity of the defense 

here interposed with that alleged in the former action and 

which was in part sustained by the judgment therein.  

That action was, as we have seen, upon a note executed at 

the same time as the one here involved, and as part con

sideration for the stallion described in the answer. The 

contract of warranty and the fraud there interposed as a 

defense are the same as those relied upon in this action.  

By the judgment pleaded two facts are conclusively es

tablished: First, that the stallion purchased by the de

fendants was not as represented by Simmons and McIn

tosh, a sure foal-getter; second, that the defendants' 

damage on account of such misrepresentations, whether 

resulting from a breach of the contract of warranty, or for 

actionable fraud, did not exceed the sum of $500, being 

the difference between the face value of the note there 

involved and the amount of the verdict and judgment for 

the plaintiff. If authority were necessary to prove that
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the judgment pleaded is, in view of the facts alleged, a 
complete bar to the same defense when interposed in this 
action, it is found in Knorr v. Peerless Reaper Co., mupra, a 
case in point. (See, also, 2 Black, Judgments, sec. 754, 
and cases cited.) It follows that the rejection of the evi
dence offered was error, for which the judgment in favor 
of defendants must be reversed and the cause remanded 
for further proceedings in the district court.  

REVERSED.  

GEORGE OBERNE ET AL. V. GEORGE BURIKE ET AL.  

FILED MARCH 3, 1897. No. 7134.  

1. Principal and Agent: RATIFICATION: EVIDENCE. A ratification by 
a principal of the unauthorized act of his agent may be inferred 
from the conduct of the former inconsistent with any intention 
other than a purpose to adopt such act as his own.  

2. : : . Held, From an examination of the evidence, 
(1) that the contract sued on, pledging defendants' credit, is within 
the scope of the authority of their agent by whom it was executed; 
(2) granting such contract to have been unauthorized and void 
when executed, the jury were warranted in finding that it has 
been subsequently ratified by the defendants.  

Enuoi from the district court of Douglas county.  
Tried below before HOPEWELL, J. Affirmed.  

Montgomery, Charlton & Hall, for plaintiffs in error.  

Hall, McCulloch & Clarkson, contra.  

POST, C. J.  

This is a proceeding prosecuted by the plaintiffs in 
error, hereafter called the defendants, to reverse a judg
ment of the district court for Douglas county based upon 
the following instrument:
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"Sourn OMAHA, NEB., April 26, 1897.  
"M. Burke & Sons, U. S. Yards, Neb.-DEAR Sims: We 

will guaranty the payment by R. Kunath in thirty days 

the sum of seven hundred ninety-one and 28-100 dollars 

for seventeen head of cattle.  
"OBERNE, HOSICK & Co., 

"Per HARMON." 

By the answer interposed below every allegation of the 

petition is put in issue; however, the only substantial con

troversy relates to the authority of Harmon, who signed 

the foregoing agreement, to bind the defendants by con
tracts -of like nature executed in their name. A former 

judgment in favor of the plaintiffs below was reversed 

by this court on the ground that the contract sued on was 

not shown to be within the scope of the authority of the 

agent by whom it was executed, or that it had been sub

sequently ratified by the defendants. (See Oberne v. Burke, 
30 Neb., 581.) In addition to the facts stated in the opin

ion cited there was, on the second trial, evidence tending 

to prove that one Bush, who had the general charge and 

supervision of the defendants' business at Omaha, was 

absent from the state for the period of a month or more 

immediately preceding May 1, 1887, and that the said 
Harmon was, with the knowledge and approval of defend

ants, left in charge of their said business during his ab
sence. There is, it is true, a suggestion to the effect that 
Harmon was a mere subagent of Bush, and that, granting 

the power of the latter to bind defendants by contracts 
like that here involved, such authority implies the exer

cise of a personal judgment and discretion which cannot, 
without the consent of the principal, be delegated to an

other. But there was evidence which warranted the jury.  
in finding that Harmon was not a mere subagent; that he 

was, on the contrary, the accredited representative of the 

defendants, and clothed with whatever authority was pos

sessed by Bush in the conduct and management of the 

business at Omaha. It was also shown by the testimony 
of Bush that he returned to Omaha about May 1, or five
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days subsequent of the agreement above set out; and 
Mr. Hosick, one of the defendants, being asked when his 
firm first learned of said agreement, answered, "Mr. Bush 
wrote us about it on his return home." It does not ap
pear that notice was given by defendants of the repudi
ation of the agreement in their name until maturity of 
the debt thereby assumed, while one of the plaintiffs, 
George Burke, testified that no communication whatever 
was received from defendants relating to said agreement 
until after default by Kunath, and dishonor of the draft 
drawn upon defendants in accordance with the terms of 
their guaranty; and the same witness, referring to the 
course of dealing with defendants, testified, in substance, 
that previous to the refusal of payment in this instance 
Bush's authority to pledge the credit of defendants' firm 
under like circumstances, although frequently exercised, 
had never been disputed. It may also be said to have 
been the practice of Bush, in the management of defend
ants' business, and in their name, to guaranty payment 
in favor of commission men for cattle sold to butchers 
with whom said firm had dealings, the purpose of such 
accommodations being to enlarge the firm's business in 
Omaha and vicinity. The evidence shows also that all 
previous guaranties were kept good, and in closing up 
several of such transactions drafts were drawn upon the 
defendants in their firm name and which were paid by 
the firm's checks. It was customary for one of defend.  
ants to visit Omaha as often as once in six months and 
on such occasions to examine into the condition of the 
firm's business, by ascertaining the amount of cash on 
hand, and in bank, and inspecting checks drawn against 
its bank account. The canceled checks drawn in pay
ment of bills thus guarantied by Bush were, it is fair to 
presume, submitted to the scrutiny of the defendants and 
were sufficient of themselves to put the latter upon in
quiry touching the course of dealings in their name. The 
evidence is, we think, quite sufficient to sustain the find
ing that defendants were advised of Bush's practice to
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guaranty payment in behalf of patrons of the firm in 
Omaha and vicinity, and that such practice was within 
the scope of the authority of said Bush as the defendants' 
managing agent.  

We are also of the opinion that a ratification of Har
mon's act in pledging defendants' credit may be implied 
from the facts and circumstances in evidence. In addi
tion to the failure, above commented on, to give notice 
of the repudiation of the alleged unauthorized agreement 
until after default by Kunath, the party primarily liable 
to plaintiffs, it is conclusively shown that defendants at 
the time in question held a chattel mortgage upon his, 
Kunath's, butcher shop, tools, and fixtures for $1,500, of 
which amount $1,075 represented an indebtedness pre
viously assumed by defendants for the mortgagor, and 
the balance, $425, was to, secure future advancements of 
money or cattle by defendants. It is also established 
beyond controversy that Bush, upon being notified of the 

guaranty by Harmon in defendants' name, and before 
maturity of the debt which was the subject of that con
tract, induced Kunath to surrender to him the property 
covered by said mortgage, and which was by agreement 
disposed of at private sale on defendants' account. Ku
nath, who was called as a witness for plaintiffs, testified, 
in referring to the foreclosure of the mortgage, as follows: 

Q. When you turned over all the property under that 
mortgage, did the amount you owed him at that time, 
and for which the mortgage was taken, include the $791 
for these cattle? [Referring to the indebtedness men
tioned in the contract of guaranty.] 

A. Yes, sir. * * * 
Q. At the time Oberne, Hosick & Co. took your prop

erty under this mortgage, about what amount were you 
owing them outside of this $791? 

A. In the neighborhood of $400.  
The foregoing statement, so far as it relates to the 

application to be made of the proceeds of the mortgaged 
property, is not expressly contradicted by Bush, who tes-

(VOL. 50] JANUARY TERM, 1897. 767



Town v. Missouri P. R. Co.  

tified in behalf of defendants. It is not seriously con
tended that the act of Bush in accepting the mortgage 
here mentioned, or the subsequent foreclosure thereof in 
the name of the defendants, was in excess of his authority 
as managing agent of the latter. A review of the au
thorities bearing upon the proposition here involved 
would be a profitless task. It is sufficient that a ratifi
cation will be implied from the conduct of the person in 
whose behalf another has assumed to act, clearly incon
sistent with any intention other than a purpose to adopt 
such act as his own. (Mechem, Agency, sec. 146 et seq.; 
1 Am. & Eng. Ency. of Law [2d ed.], 1195; Johnston v.  
Milwaukee & Wyoming Investment Co., 49 Neb., 68; Farmers 
& Merchants Bank of Elk Creek v. Farmers & Merchants Nat.  
Bank of Auburn, 49 Neb., 378.) Granting, therefore, that 
the contract sued on was in thy first instance unauthor
ized and void, the jury were warranted in finding that it 
has been subsequently ratified by the defendants, such 
being the reasonable and logical, if not, indeed, the neces
sary, inference from defendants' conduct as shown by the 
evidence above cited.  

There are other assignments presented by the argu
ments of counsel, but which, in view of the conclusion 
above stated, do not call for notice at this time. There 
being no error in the record, the judgment is 

AFFIRMED.  

HENRY N. TOWN V. MISSOURI PACIFIC RAILWAY COMPANY.  

FILED MARCH 3, 1897. No. 7054.  

1. Water-Courses: SIZE OF STREAM. To constitute a water-course ths 
size of the stream is not material. It must, however, be a stream 
in fact, as distinguished from mere surface drainage occasioned by 
freshets or other extraordinary causes, but the flow of water need 
not be continuous. Pyle v. Richards, 17 Neb., 180, approved and 
followed.
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2. Surface Water: RIGHTS OF LAND OWNER. The doctrine of the com

mon law in regard to surface waters is as a general rule in force 

and controls in this state. Surface waters may be controlled by 
the owner of the land on which they fall or originate or over which 

they flow. He may appropriate to his own use all that falls or 

comes on his land and refuse to receive any that falls or originates 
or flows on or over adjoining property.  

3. - : - . The right under the general rule to control surface 

waters must be so exercised by any person as not to unnecessarily 
or negligently cause injury to the rights and property of others.  

4. - : - : EMBANKMENTS. Surface waters may have such an ac

customed flow as to have formed at a certain place a channel or 

course, cut in the soil by the action of the water, with well-defined 
banks, and having many of the distinctive attributes of a water
course; and though there are no exceptions to the general rule 

except from necessity, this may constitute an exception, and if 
the flow is stopped by the erection of an embankment across and 
in the channel, some provision may be necessary for the allowance 
of the regular flow of the surface waters.  

5. -- : -NEGLIGENCE. Whether such embankment has 
been negligently constructed with reference to the obstruction of 
the flow of the surface waters, and whether such negligence, if 
any, is the proximate cause of an alleged injury, are generally 
questions to be submitted to the jury.  

6. -- : OBSTRUCTION: NEGLIGENCE. Held, That a finding that the 
damages in this case were not the result of negligence on the part 
of defendant was sustained by the evidence.  

7. Instructions: ASSIGNMENTS OF ERnon. If instructions are grouped 
in an assignment of error the determination that the action of the 
trial court, the subject of complaint, was proper as to one of such 
instructions suffices to dispose of the entire assignment.  

3. Special Findings: FAILURE TO REQUEST: REVIEW. Where a jury is 

directed to find upon particular questions of fact, if any further 
than those submitted are desired by a party to the action, a re
quest must be made for the submission of the further questions.  

If no request is made, error cannot be predicated upon the failure 

of the court to include such questions in the list of those directed 

to be answered.  

2. - : IMMATERIAL ANSWERS: GENERAL VERDICT: JUDGMENT. Where 

questions for special findings are submitted to a jury the answers 

to which would be immaterial to the issues as presented by the 

pleadings and evidence, and in view of the other findings of the 

jury, and the jury fails to answer one or more of such questions, 
it is not prejudicial error for the court to render a judgment over 

the objection of a party, on the general verdict returned.  

10. Verdicts. The general and special verdicts held not inconsistent 
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EnoR from the district court of Lancaster county.  
Tried below before STRODE, J. Affirmed.  

Samuel J. Tuttle, for plaintiff in error.  

A. R. Talbot, contra.  

HARRISON, J.  

This is an action by the plaintiff in error, also plaintiff 
in the lower court, to recover of the defendant railway 
company the damages alleged to have been caused by the 
obstruction of a water-course by the careless and. negli
gent construction and maintenance of an embankment 
by the railway company on its right of way and the con
sequent flooding of the plaintiff's premises or place of 
business in the city of Lincoln, and injury to the articles 
which he kept therein for sale. The defendant company, 
in its answer, denies any negligence on its part in the 
particulars complained of in the petition, and alleged 
that the damages, if any, suffered by the plaintiff were 
the result of his own negligence, and further pleaded as 
follows: "Defendant further answering says that the 
drainage 'provided for under the road-bed and embank
ment complained of in plaintiff's petition was, and has 
been at all times, sufficient to successfully and completely 
drain the country and property tributary thereto, and 
that if any damage or injury accrued to the plaintiff's 
property, as set forth in his petition, it was due to un
usual and unprecedented heavy rains and to surface 
water and by reason of the physical condition of the 
property and ground not owned or controlled by the de
fendant on the north side of said embankment and rail
way track, which prevented said water from escaping, 
and that the outlet and sewer provided for the escape of 
such surface water by the city of Lincoln on said north 
side was insufficient and out of order and practically de
stroyed so that the said surface water could not escape; 
that over which said sewer and drain and conditions and
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outlet the defendant railway company had no control or 

authority whatever, and that the backing up of the water 

complained of in the plaintiff's petition was due to the 

carelessness and negligence of the city Qf Lincoln, if any, 

and not to the defendant company. Defendant further 

answering says that the embankment complained of in 

plaintiff's petition does not cross a natural stream or 

water course." A reply,-a general denial of the new 

matter contained in the answer,-was filed, and on trial 

to the court and a jury the defendant was successful and 

secured a verdict, on and in accordance with which judg

ment was subsequently rendered, and the plaintiff pre

sents the case here for review.  
It appears that on and prior to the 10th of June, and 

during some considerable time subsequent thereto, the 
plaintiff was conducting mainly what is commonly 

known as a "feed store" in a building on the corner of 

Twenty-seventh and W streets in the city of Lincoln, in 

which, on the said 10th of June, he had a stock or supply 
consisting of bran, shorts, hay, corn, oats, chopped feed, 
etc. He also had for sale some flour and corn meal. A 

body of land, the plaintiff says about a section (640 acres), 
one witness says a half section, and others fix it at two 

or three hundred acres, within the corporate limits -of 

the city of Lincoln, including some of the improved por

tions of the city, and all platted or laid out in lots and 
blocks, etc., on a lot on which was the plaintiff's place of 
business, has such a surface conformation or is sloped so 

that, in time of rains or melting snows, any running 

waters caused thereby flow toward and come together in 

a body at a place in what witnesses called a "draw," 

others a "depression in the prairie," and others a "chan
nel" or "water way," having its course near the store of 

plaintiff, and in, or directly across which, an embankment 

was made by or for the railway company, and which 

stopped the flowage of waters in the channel. The com

pany made a culvert by placing at the base of the em

bankment, in the course which the surface waters had
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apparently taken in their flow, a tile of the required 
length, and of an internal diameter of twenty-four inches.  
'On the date stated in plaintiff's petition there was a very 
heavy rainfall, and the consequent flow of the surface 
waters draining from the body of land or portion of the 
city we have hereinbefore indicated came in what plaint
iff contends was their regular and natural channel or 
well-defined course, and, when they reached the embank
ment were, he asserts, by reason of the construction of 
such embankment, and the lack of a proper culvert or 
opening in the embankment for the waters to run in their 
natural and usual direction, and pass through in suffi
cient volume or quantity, thrown back and into the 
plaintiff's store.  

The jury, pursuant to directions given it before retire
ment to consider of a verdict, made special findings of 
which we desire to direct attention to the following: 

"1. Was the water alleged to have been backed up and 
occasioned the damage, because of the building of defend
ant's embankment in a natural or general water-course? 

"A. In freshets; yes.  
"2. Was the water alleged to have caused the injury in 

this case surface water caused by heavy rains? 
"A. Yes.  
"3. Did the depression in the land complained of have 

a water-course or natural channel with banks and clearly 
defined water-course? 

"A. Yes.  
"9. Was the water complained of by plaintiff surface 

water? 
"A. Yes.  
"10. Was there a natural water-course crossed by the 

embankment complained of? 
"A. In freshets; yes." 
These established that the jury believed from the evi

dence that there was at the place where the embankment 
was built a well-defined channel or course for drainage of 
deposits or accumulations of rains or melting snows, of
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surface waters, and none others. There was sufficient 
evidence in the record to support these findings, though 
there was much testimony tending to lead to a contrary 
conclusion in regard to the appearance there of any chan
nel or other than a mere depression of the prairie, it being 
of the evidence that the grass and weeds grew on the 
whole surface of the ground at this particular place, and 
that the land in the depression was cultivated, and grains 
or grass sown or planted there. It is contended the find
ings of the jury fully determined that this was not the 
course of a stream of water having a spring as its source, 
continuous in its flow, or of any permanency, but was the 
way in and through which naturally flowed streams of 
water having no permanancy or regularity as to time of 
flow, and dependent upon . transient causes alone for 
their origin or source. It was not within the definition 
of a "water-course" as defined in the opinion in the case 
of Pyle v. Richards, 17 Neb., 180, wherein it was said: "To 
constitute a water-course the size of the stream is not ma
terial. It must, however, be a stream in fact, as distin
guished from mere surface drainage occasioned by fresh
ets or other extraordinary causes, but the flow of water 
need not be continuous." In Hoyt v. City of Hudson, 27 
Wis., 656, it was said of a water-course: "There must be 
a stream usually flowing in a particular direction, though 
it need not flow continually. It may sometimes be dry.  
It must flow in a definite channel, having a bed, sides or 
banks, and usually discharge itself into some other stream 
or body of water. It must be something more than a 
mere surface drainage over the entire face of the tract of 
land, occasioned by unusual freshts or other extraordi
nary causes. It does not include the waters flowing in' 
hollows or ravines in land, which is the mere surface 
water from rain or melting snow, and is discharged, 
through them from a higher to a lower level, but which 
at other times are destitute of water." 

According to-the third finding of the jury the outlet for 

water drawn into question in this case, had some of the
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essential distinctive attributes of a water-course, but 
lacked others,-among them a frequent flow of water, or 
a flow which had any definite, and other than an occa
sional, source. It was confined to drainage of surface 
water. The doctrine of the common law in regard to 
surface water is in force and prevails in this state as a 

general rule. Under this rule such water may be con
trolled by the owner of the land on which it falls or over 
which it flows. He may appropriate to his own use all 

that falls or comes on his land and refuse to receive any 
that falls upon or comes on his neighbor's land. "The 

doctrine of this court is the rule of the common law,-
that surface water is a common enemy, and that an owner 

may defend his premises against it by dyke or embank
ment, and if damages result to adjoining proprietors by 
reason of such defense, he is not liable therefor." (Lincoln 
& B. H. R. Co. v. Sutherland, 44 Neb., 526.) The general 
rule has been applied and enforced by this court in several 
instances,-notably in the case of Morrissey v. Chicago, B.  

& Q. R. Co., 38 Neb., 406; also in Bunderson v. Burlington & 
M. R. R. Co., 43 Neb., 545, in which the rule announced in 
Freinont, E. & M. V. R. Co. v. Marley, 25 Neb., 138, was fol

lowed. A modification of the general rule, or rather its 
application in connection with the time-honored and just 
maxim that each one must so use his property as not to 
injure the rights of another, has been recognized in the 
opinion in the case of Anluser-Busch Brewing Association 
v. Peterson, 41 Neb., 897, wherein it was stated: "Every 
proprietor may lawfully improve his property by doing 
what is reasonably necessary for that purpose, and unless 
guilty of some-act of negligence in the manner of its exe
cution, will not be answerable to an adjoining proprietor, 
although he may thereby cause the surface water to flow 
onto the premises of the latter to his damage. But if in 
the execution of such enterprise he is guilty of negligence, 
which is the natural and proximate cause of injury to his 
neighbor, he is accountable therefor." This was followed 
in Incoln & B. H. R. Co. v. Sutherland, 44 Neb., 526. (See,
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also, Jacobson v. Van Boening, 48 Neb., 80.) The flow of 

surface waters is governed, and certain distinctive char

acteristics given it, by the natural conditions of the sur

faces of lands over which it takes its way. If the land is 

hilly and full of sharp irregularities, the water may be 

forced rapidly toward a common point of final drainage, 
through a gorge or ravine originally formed by the action 

of the waters, or there may be a gradual or uniform slope 

from all directions of a large body of land to one place of 

common drainage, and a resultant, well-defined, final ave

nue of escape for the surface waters made by the large 

quantities which have from time to time run through it.  

This last may be said to be the condition, as ascertained 

and fixed by the jury in the findings, existent at the place 

drawn into controversy in the present case. On the other 

hand, there may be a flow of diffused waters over the sur

face of lands, which passes across the country in such 

condition, and nowhere gathers in large or restricted vol

ume, or in any stream confined within banks or in a chan

nel. This last may be said to be true surface drainage, 

as to which the general rule of law is applicable in its 

full force. This flow, if deflected from its course, would be 

but the turning of a dispersed flow, at no point great, and 

not liable to cause damage. There are and should be 

no exceptions to the general rule unless demanded by 

necessity. In the case at bar the jury determined that 

the surface waters had flown from this body of land in 

a channel with banks and clearly-defined water-course.  

They had made for themselves a channel, through which, 

during certain months when there were heavy rains, they 

flowed regularly. This channel must be said to have pos

sessed the characteristics of a water-course, and that 

there was the necessity for some provision to be made at 

the time the embankment was built for the uninterrupted 

flow of the waters in the same direction and in the chan

nel. By making the necessary culvert or passage way 

under its embankment, the company could not be charged 

with having collected the surface waters in a body, and
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thrown them in unwonted quantities upon the premises 
of its adjoining property owner. It would be receiving 
the waters as naturally collected, and allowing them to 
flow as had been their wont theretofore, and would be 
using its property with as little injury to that of others as 
might be, or the necessities demanded. It would thus 
bring itself within all the rules or fair exceptions thereto.  

The facts in the case of Lincoln & B. H. R. Co. v. Suther
land, supra, constituted it one very similar in its leading 
elements to the case at bar. A summary of some of the 
main facts, as given in the syllabus to the opinion, is as 
follows: "A draw some seven miles in length crossed the 
premises of a farmer. The surface waters produced by 
rains and melting snows were wont to run into this draw 
from the surrounding territory and thence find their way 
to the Platte river. A railroad company constructed its 
road-bed across the premises and built an embankment, 
without culvert or opening over the draw." In a suit by 
the owner of the land against the company for damages 
for negligently constructing the embankment without an 
opening, whereby the surface waters were stopped and 
overflowed the land, and destroyed the crops thereon, it 
was held to call for the application of the rule against the 
railroad company, that a proprietor must so use his prop
erty as not to unnecessarily and negligently injure his 
neighbor, and the question of negligence was one to be de
termined by the jury. As we view the case at bar it was 
one for the application of the same rule; of necessity pre
sented an exception to the general doctrine in regard to 
surface waters; and the question of the negligence of the 
company in the construction of its embankment was for 
the jury to settle. It was submitted to them, and though 
not the subject of a special finding, we must conclude that 
it was embodied as one of the conclusions on which the 
jury passed by its general verdict. A finding that there 
was no negligence shown which was the natural and 
proximate cause of the injury to plaintiff's property was 
amply supported by the evidence. We must -conclude
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that the verdict of the jury was sustained by the evidence, 

and not contrary to the rules of law applicable to the 

facts.  
It is urged that the court erred in refusing to give cer

tain instructions prepared and tendered on behalf of the 

plaintiff. The assignment in relation to this alleged error 

in both the motion for new trial and petition in error was 

in gross as to the seven instructions included. Of these, 
the one numbered 5 was erroneous, in that it ignored the 

question of negligence on the part of defendants as an 

element of the plaintiff's right to recover. This being 

determined we need not further examine the assignment.  

One assignment of error is based upon the proposition, 
that it was the duty of the trial court, in submitting spe

cial questions to the jury, to have included one to which 

an answer would have disclosed what the jury estimated 

to be the amount of the damages caused to the property 

of plaintiff by the waters, so that if it became necessary.  
to render judgment on the special findings for plaintiff, 
as is the contention should now be done, it would be pos

sible to do so intelligently and in full. Sections 292 and 

293 of the Code of Civil Procedure, upon the subject of 

special verdicts, are as follows: 
"Sec. 292. A special verdict is that by which the jury 

finds the facts only. It must present the facts as estab

lished by the evidence, and not the evidence to prove 

them; and they must be so presented as that nothing re

mains to the court but to draw from them conclusions of 

law.  
"Sec. 293. In every action for the recovery of money 

only, or specific real property, the jury, in their discre

tion, may render a general or special verdict. In all other 

cases the court may direct the jury to find a special ver

dict, in writing, upon all or any of the issues; and in all 

cases may instruct them if they render a general verdict, 

to find upon particular questions of fact to be stated in 

writing, and may direct a written finding thereon. The 

special verdict or finding must be filed with the clerk and 

entered on the journal."
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Under these it would seem that the court may direct 
special findings on any one or all of the issues of fact, but, 
however this may be, it appears from the record that 
counsel for plaintiff excepted to the submission to the 
jury of any of the list of questions calling for special find
ings or verdict. If any other or different from those sub
mitted were desired, they should have been prepared and 
submitted to the court by counsel, or at least there should 
have been a request for the submission of such further 
queries as were desired, and if refused, an exception noted.  
This not having been done, the assignment must be over
ruled. (Everson v. Graves, 26 Neb., 262; First Nat. Bank 
of North Bend v. Miltonberger, 33 Neb., 847.) 

Error is also assigned of the action of the court in re
ceiving the special verdict with one of the questions 
therein unanswered. Query numbered 8, was as follows: 

"Was the grade of Twenty-seventh street in front of 
the store building of plaintiff which contained the goods 
said to have been damaged established prior to the build
ing of said store by the plaintiff? 

"A. Don't know." 
It is urged that this was not an answer to the question, 

and that it was error to receive the special verdict with 
this answer in the form in which it appeared; and the 
case of Doom v. Walker, 15 Neb., 339, is cited in which it 
was held: "Where, under the provisions of section 293 of 
the Code of Civil Procedure, the court shall have in
structed the jury that if they render a general verdict, to 
find upon particular questions of fact, stating the same in 
writing, and directing a written finding thereon, the jury 
shall fail to agree to a finding upon the whole or a part of 
such questions, but shall find a general verdict, it is error 
upon the part of said court,-over the objection of the de
fendant against whom is the said general verdict,-to 
receive such verdict, and judgment thereon will be re
versed." (See, on the same subject, Sandwich Enterprise 
Co. v. West, 42 Neb., 722.) While the foregoing is the rule, 
it is also true that where a question is submitted for spe-
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cial finding which is immaterial under the pleadings and 

evidence in the cause on trial and the jury fails to answer 

the question, it will furnish no ground for reversal of a 

judgment rendered on a general verdict returned by the 

jury. (Missouri P. R. Co. v. Vandeventer, 26 Neb., 222.) In 

the case at bar the question submitted which the jury did 

not answer was immaterial under the pleadings and evi

dence and in view of the findings of the jury on the other 

questions which it considered and answered; hence, if 

any error in the action of the court in the rendition of a 

judgment on the general verdict, over the objection of 

the plaintiff, it was error which was not prejudicial to 

his rights, from which it follows that this assignment is 

unavailing and must be overruled.  
It is also argued that the general and special verdicts 

were inconsistent; that under such a condition it was 

error for the trial court to render judgment in accordance 

with the general verdict. The rule invoked is correct, but 

not applicable in this case. The verdicts were not incon

sistent, but in harmony.  
It follows from the foregoing discussion that the judg

ment of the district court will be 
AFFIRMED.  

HIRAM W. OLCOTT, APPELLEE, V. JOHN A. BOLTON, 

APPELLANT.  

FILED MARCH 3, 1897. No. 7026.  

L Action to Rescind Contract of Sale of Bank Stock: FALSE REPRM

SENTATIONS: DECREE FOR PLAINTIFF. Evidence held sufficient to 

sustain the findings and judgment of the trial court.  

S. sales: FALSE REPRESENTATIONS: RESCISSION. If to induce a party to 

purchase capital stock of a corporation representations are made 

of material facts which, if true, would enhance the value of the 

stock, but which are false, to the knowledge of the vendor, or, If 

without knowledge the statements are made by him as repre

sentations of positive to him known facts, if believed to be true
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and relied and acted upon by the vendee in making the purchase, 
and to his injury, an action of damages or for rescission of the 
sale accrues in favor of the vendee.  

3. --- : If representations consist of direct state
ments or asserted facts, and to ascertain their truth or falsity 
would necessitate an examination or investigation, the party to 
whom they are made may place reliance on them.  

4. -- : - : - That the complainant obtained Information 
on the same subject other than that contained in the representa
tions, but from which he did not learn their falsity, will not de
prive him of his right of action.  

5. - : -: RETURN OF PROPERTY. Where the evidence 
sustains a finding that as soon as plaintiff in an action for the 
rescission of a sale alleged to have been induced by false repre
sentations of the vendor discovered the falsity of the representa
tions he tendered a return of the property and demanded a rescis
sion of the sale, it is sufficient as to the point in regard to the 
time rescission was demanded.  

APPEAL from the district court of Lancaster county.  
Heard below before STRODE, J. Affirmed.  

The opinion contains a statement of the case.  

Mockett, Rainbolt & Polk and J. R. Webster, for appel
lant: 

On plaintiff's own evidence the representations were 
not in the nature of warranty, but at most a mere ex
pression of opinion, which the evidence shows beyond 
doubt, and the court affirmatively finds, were stated 
in good faith. Upon the proofs and findings, in any.  
event, a decree should have been entered in favor of this 
appellant. (Adams, Equity [7th ed.], p. 178; Spence v.  
Duren, 3 Ala., 251; Pasley v. Freeman, 3 T. R. [Eng.], 51; 
Freeman v. Baker, 5 B. & Ad. [Eng.], 797; Ormrod v. Huth, 
14 M. & W. [Eng.], 651; Parmelee v. Adolph, 28 O. St., 10;: 
Lord v. Goddard, 13 How. [U. S.], 198; Russell v. Clarke, 7 
Cranch [U. S.], 93; Tryon v. Whitmarsk, 1 Met. [Mass.], 1; 
Meyer v. Amidon, 45 N. Y., 169; Cowley v. Smyth, 46 N. J: 
Law, 380; Stone v. Demy, 4 Met. [Mass.], 151; Young v.  
Covell, 8 Johns. [N. Y.], 25; Hopper v. Sisk, Smith [Ind.], 
102; Fooks v. Waples, 1 Har. [Del.], 131; Boyd v. Browne,

780



01cott v. Bolton.  

f, Pa. St., 316; Weeks v. Burton, 7 Vt., 67; Wells v. Jewett, 
11 How. Pr. [N. Y.], 242; Ashlin v. White, 1 Holt [Eng.], 
387; Shrewsbury v. Blount, 2 Man. .& G. [Eng.], 475.) 

If the means of knowledge are at hand, and equally 
available to both parties, and the subject-matter is open 
to the inspection of both alike, and there are no fiduciary 
or confidential relations, and no warranty of the facts, 
the injured party must show that he has availed himself 
of the means of information existing at the time of the 
transaction before he will be heard to say that he was 
deceived by the misrepresentation of the other party.  
(Rudd v. Robinson, 126 N. Y., 113; Champion v. Woods, 12 
Am. St. Rep. [Cal.], 126; Leggett v. New Jersey Mfg. Co., 
23 Am. Dec. [N. J. Eq.], 728; Wakeman v. Dalley, 51 N. Y., 
27; Swentzel v. Pennsylvania Bank, 147 Pa. St., 140; Maisch 
v. Seamen's Saving Fund, 5 Phila. [Pa.], 30; Briggs v.  
Spaulding, 141 U. S., 132; In re Forest, 10 Ch. Div. [Eng.], 
450; Spering's Appeal, 10 Am. Rep. [Pa.], 684; Ackerman 
v. Halsey, 37 N. J. Biq., 363; Hun v. Cary, 82 N. Y., 65; In 
re Denham, 25 L. R., Ch. Div. [Eng.], 752; Watt's Appeal, 
78 Pa. St., 391.) 

To entitle a party to rescind a contract for the sale of 
chattels on the ground of fraud, he must offer to return 
the property received by him and demand a rescission 
within a reasonable time after discovery of the fraud.  
(Brown v. Waters, 7 Neb., 428; Kingsley v. Wallis, 14 
Me., 57.) 

R. D. Stearns and E. C. Strode, contra: 

If the representations of appellant in regard to the 
-stock and condition of the bank were in fact false, appel
lee is entitled to a rescission, though appellant believed 
his statements were true when made. (Kerr, Fraud & 
Mistake, p. 53; 1 Story, Equity Jurisprudence, sec. 193; 
Adams, Equity, p. 177; 2 Pomeroy, Equity, sec. 885; 
Bigelow, Law of Fraud, p. 413; Martin v. Hill, 43 N. W.  
Rep. [Minn.], 337; Mitchell v. Zimmerman,. 4 Tex., 75; 
'Stimson v. Helps, 9 Colo., 33; Allen v. Hart, 72 Ill., 104;
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Booth v. Smith, 117 Ill., 370; Bowen v. Schuler, 41 Ill., 192; 
Miner v. Medbury, 6 Wis., 294; Holcomb v. Noble, 37 N. W.  
Rep. [Mich.], 497; Parmelee v. Adolph, 28 0. St., 10; Chat
ham Furnace Co. v. Moffatt, 18 N. E. Rep. [Mass.], 168; 
Gray v. Robbins, 11 Atl. Rep. [N. J.], 680; Kennedy v.  
McKay, 43 N. J. Law, 288; Rimer v. Dugan, 39 Miss., 477; 
Shackelford v. Handley, 10 Am. Dec. [Ky.], 753; East v.  
Matheny, 10 Am. Dec. [Ky.], 721; Yeater v. Hines, 24 Mo.  
App., 619; Linhart v. Foreman, 77 Va., 540; Lowe v.  
Trunble, 78 Va., 65; Nelson v. Wood, 62 Ala., 175; Bridge 
v. Penniman, 12 N. E. Rep. [N. Y.], 19; Leavitt v. Sizer, 35 
Neb., 80; Phillips v. Jones, 12 Neb., 215.) 

Appellant, as a director of the Nebraska Savings Bank, 
is conclusively presumed to know the financial condition 
of the bank. As such director he is conclusively pre
sumed to know the falsity of his statements to appellee 
in regard to the prosperous condition of the bank. (Speck 
v. Riggin, 40 Mo., 405; Hun v. Cary, 37 Am. Rep. [N. Y.], 
546; German Savings Bank v. Wulfekuhler, 19 Kan., 60; 
Merchants Bank v. Rudolph, 5 Neb., 527; McDowell v. Ar
kansas M. & A. Co., 38 Ark., 17; Seale v. Baker, 7 S. W. Rep.  
[Tex.], 742; Prewett v. Trimble, 17 S. W. Rep. [Ky.], 356; 
Tyler v. Savage, 143 U. S., 79; Martin v. Webb, 110 U. S., 7; 
Foley v. Holtry, 43 Neb., 137.) 

HARRIsON, J.  

In this, an action instituted in the district court of 
Lancaster county, the appellee sought and was accorded 
a decree by which was effected a rescission of a contract 
of sale to him by appellant of a number of shares of the 
stock of the Nebraska Savings Bank. The grounds for 
rescission were the alleged false representations of the 
appellant, by which, it was claimed, the appellee was 
induced to purchase the stock. The sale was made on 
or about January 7, 1893, and this suit was brought June 
22 of the same year. Defendant's answer contained a 
denial of any false representations on his part, and con
tained affirmative allegations that the statements made
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by him to appellee in the course of the contract of sale 
were true, and were made in good faith; also denial 
that appellee relied in the purchase of the stock on state
ments of appellant, and further stated that appellee made 
inquiries elsewhere, and of other persons, and thus ob
tained the information on which he relied in making the 

purchase; and further, that with full knowledge of all 
the facts in relation to the stock and its value, as affected 
by the condition of the bank financially, the appellee 
held and controlled the stock for a number of months.  

The appellant argues: "First, the evidence is insuffi
cient to sustain a judgment against him; second, that 

upon the findings of the court and proof, judgment should 
have been in favor of appellant." The trial judge, in 

compliance with a request of appellant's counsel, made 
written findings of facts, among which was one in regard 

to the representations made, from which we gather 

clearly that they were not only such as might be regarded 

as opinions with reference to the value of the stock, as 

the counsel for appellant contend, but were in relation 

to the then existing condition of the bank; and they 

were material, for, if true, the value of the stock would 

be much enhanced, and if false, correspondingly de

creased. There was also a finding that the representa

tions made by appellant were untrue, and further, that 

the appellee relied upon them as true in the purchase of 

the stock. There was a further finding that the appel

lant did not know that what purported to be the facts 

of his statement were false or different than he asserted.  

We will here say that at the time of the negotiations be

tween the parties, which culminated in the sale of which 

the rescission is herein sought, the appellant stated the 

fact that he was then, and had been for some considerable 

time, a director of the bank, the stock of which was the 

subject of sale. It was also of the findings that appellee, 
as soon as he ascertained that the representations made 

by appellant at the time of the sale were untrue, tendered 

a return of the stock and demanded a rescission, which 

was refused.
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In respect to the contention that the judgment is not 
sustained by the evidence, we have carefully examined 
the evidence, and while it is conflicting as to many points 
in issue, the findings of the court upon which the judg
ment is based are sufficiently supported by the evidence 
and will not be disturbed. We do not deem a discussion 
of the evidence in detail necessary here, hence omit it.  
The rules of law applicable to the facts, reduced to con
clusions as embodied in the findings of the trial court, 
may be said to be well established. As was stated in an 
opinion of this court, written by IRVINE, C., in the case 
of Foley v. Holtry, 43 Neb., 137, in which the rescission 
of a sale of shares of the capital stock of a corporation 
was in issue: "The elements necessary to sustain such 
an action have been recently summarized by this court 
as follows: (1) It must be alleged and proved what rep
resentation was made; (2) that it was false; (3) that 
plaintiff believed the representation to be true; (4) relied 
on and acted upon it; (5) and was thereby injured. (Stet
son v. Riggs, 37 Neb., 797.)". But in this case we have 
another fact; i. e., the party who made the representa
tions was without knowledge as to their truth or falsity, 
and believed them to be true. In the opinion in Foley v.  
Holtry, supra, it was observed on this point: "To these 
requirements the courts formerly added another, to-wit, 
that defendant must have known that the representa
tions were false. A more accurate statement, in view 
of the later decisions, would be that the defendant must 
either know that the representations were false, or else 
they must be made, without knowledge, as positive state
ments of known fact. The rule as thus formulated prc
tically charges the defendant with notice of the truth in 
all cases where he makes positive representations of ex
isting facts." It is claimed that the appellee might have 
made such an examination of the affairs of the bank and 
of its condition financially as would have afforded him 
full information in regard thereto, and that it devolved 
upon him so to do. With this view we cannot agree.
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The statements of appellant were what purported to be 

facts known to him, and were positive in their character, 
and the appellee could not have ascertained their truth 

or falsity without an investigation. Under such con

ditions he was warranted in relying upon the representa

tions as made. (Foley v. Holtry, sapra.) 

It is also urged that the appellee made inquiries of 

other persons in regard to the capital stock of the bank 

and its value, and also the other matters that were sub

jects of the representations made by appellant; that 

having done so and thus obtained information there

upon, he must be presumed to have relied upon such 

information, and not upon the representations of appel

lant. It was shown that appellee had a conversation 

with at least one other person besides appellant in regard 

to the stock of the bank, its value, and other points bear

ing on such value; but it does not appear, that by so 

doing he discovered, to any extent or in any particular, 
the falsity of the representations made by appellant, nor 

does it appear that he relied in any degree upon the in

formation thus obtained; hence the fact that he had such 

conversation did not impair his right to this action 

against the appellee.  
The judgment of the district court was sufficiently sus

tained by the evidence, and in accordance with the rules 

of law applicable to the facts, and will be 

AFFIRMED.  

McKINLEY-LANNING LOAN & TRUST COMPANY, APPEL

LANT, v. EDWARD C. ALDRICH ET AL., APPELLEES.  

FILED MARCH 3, 1897. No. 7137.  

Usury. To constitute a plea of usury facts must be stated which dis

close a contract between the parties thereto by which there is 

received or reserved a rate of interest in excess of the maximum 

allowed by law.  

54
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APPEAL from the district court of Frontier county.  
Heard below before W'ELTY, J. ReCvrsed.  

Tibbets, Morey & Ferris, for appellant.  

J. H. Broady, contra.  

HARRISON, J.  

The plaintiff commenced this action in the district 
court of Frontier county to foreclose real estate mort
gages. At a trial of the issues joined the trial court 
entered a decree of foreclosure, by which the amount of 
plaintiff's alleged claim was reduced by the favorable 
finding on the allegation in the answer that the loan 
transaction evidenced by the notes and mortgage in suit 
was usurious. The plaintiff has appealed to this court.  
Subsequent to the appearance of the record here a motion 
was made to quash the bill of exceptions, which, on hear
ing, was sustained; hence the evidence adduced on the 
trial is not before us, and the sole question for determi
nation is, will the pleadings support the judgment ren
dered? and is to be settled by an examination of the 
answer, to ascertain whether, to the extent there was 
attempted in it to set up the usurious character of the 
transaction of the mortgage loan, it was, as a plea 
thereof, sufficient. The portion of the answer we have 
referred to was as follows, after admitting the execution 
and delivery of the notes and mortgages alleged in the 
petition: "That the notes and mortgages described in 
plaintiff's petition were given for a loan of $800, running 
for five years, at ten per cent interest per annum from 
date, payable semi-annually; that the notes of $12 each 
described in count 1 of plaintiff's petition had no other 
consideration than that of being for a part of the interest 
on the said loan of $800, and admits the matters alleged 
in count 2 of said petition to be true. Alleges that said 
transaction and loan of $800 as above set forth and the 
notes and mortgages given in connection with said trans-
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action are usurious in this, that in the making thereof 
the payees, W. H. Lanning and W. H. Lichty, in addi
tion to the contract by said defendant to pay them ten 
per cent per annum, the full amount allowed by law, 
received and reserved $100 as illegal interest and bonus 
on said loan; that of said loan of $800 defendants only 
received the sum of $700, as follows: $350 at the time.  
said loan was made, and $350 sixty days thereafter; that 
the rate of interest on said loan amounted to more than 
ten per cent per annum, and that the above transaction 
was between W. H. Lanning and W. H. Lichty and said 
defendants." 

In the decision of the case of Leonard v. Cox, 10 Neb., 
541, which was an appeal by the plaintiff in the case 
from a decree of foreclosure of a mortgage in which he 
had been adjudged to receive a less sum than claimed, by 
reason of the favorable consideration in the trial court 
of the defendant's plea of usury, it was held in the opin
ion, written by MAXWELL, C. J.: "To constitute usury 
there must be a contract between the lender and the bor
rower, by which the lender receives or reserves a greater 
.rate of interest than the maximum allowed by law;" 
citing Richards v. Kountze, 4 Neb., 205. And in the case of 
New England Mortgage Security Co. v. Sandford, 16 Neb., 
689, wherein the sufficiency of an answer or plea of usury 
in the foreclosure of a mortgage loan was under consid
eration, the plea in that case being very similar to the 
one in the case at bar, in practical effect the same, it was 
said in the opinion, written by MAXWELL, J.: "The proof 
cannot make a stronger defense than the answer in the 
case. It is therefore essential, in pleading usury, to state 
with whom the usurious agreement was made, its nature, 
and the amount of usurious interest agreed upon or re
ceived. (Manning v. Tyler, 21 N. Y., 567; Maxwell, Pl.  
[3d ed.], 105.) The court will not presume that the par
ties intended to evade the law, but there must be an 
allegation to that effect." 

In the case of Rose v. Munford, 36 Neb., 148, in which,

VOL. 50] 787JANUARY TERM, 189-7.



NEBRASKA REPORTS.

McKinley-Lanning Loan & Trust Co. v. Aldrich.  

inter alia, the sufficiency of a plea of usury in an answer 
was considered, it was stated: "We agree with appellee 
that the answer does not allege sufficient facts to consti
tute the defense of usury. . To make a contract usurious 
there must be an agreement between the borrower and 
lender by which the latter receives or reserves a greater 
rate of interest than the law allows. There must be an 
intent on the part of the borrower to give and of the 
lender to receive interest in excess of the legal limit.  
(Leonard v. Cox, 10 Neb., 541; New England Co. v. Sandford, 
16 Neb., 689.) Testing the answer by the above rule, the 
pleading is clearly insufficient. The facts alleged therein 
do not show that the contract was usurious; nor can it be 
inferred from the facts stated that there was, an intent 
to evade the law on the subject of usury. It fails to aver 
the rate of interest agreed upon. True, the answer sets 
up the amount of money received by Munford on the loan, 
but it does not state that the difference between the 
amount so received and the face of the note was intention
ally retained by Sandford as interest, nor can any such a 
conclusion be properly drawn from the facts alleged." 
(See, also, Anglo-American Land Mortgage & Agency Co. v.  
Brohman, 33 Neb., 409; Rainlbolt v. Strang, 39 Neb., 339; 
Bell v. Stowe, 44 Neb., 210.) Tested by the established 
rule in this state, set forth in the cases to which we have 
referred, the plea of usury in the answer in the case at 
bar is insufficient. It fails to show the intent with which 
the amount alleged to have been reserved was so retained, 
or that it was pursuant to any contract or agreement 
between the parties as interest on the principal sum.  
The answer was insufficient and the judgment must be 
reversed and the cause remanded to the district court 
for further proceedings.  

REVERSED AND REMANDED.
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H. M. HOPEWELL V. M. S. MCGREw, ASSIGNEE.  

FILED MARCH 3, 1897. No. 7147.  

1. Pleading: WAIVER OF DEFECT. That the party answers over after 
his general demurrer to a petition is overruled is not a waiver of 
the defect that the petition fails to state a cause of action. (Cox 
v. Peoria Mfg. Co., 42 Neb., 660.) 

2. Principal and Surety. The liability of a surety is measured by, and 
will not be extended beyond, the strict terms of his contract.  

3. Attachment Bond: SURETIES. The obligation of a surety in an un
dertaking in attachment is to pay the obligees thereof the dam
ages sustained by reason of the attachment, "if the order be 
wrongfully obtained." 

4. Action on Attachment Bond: PLEADINM. The petition disclosed 
that the action was brought by the assignee of a party, a 
stranger to those described in the attachment bond, and was one 
for damages which he claimed to have sustained by reason of the 
seizure under the writ of attachment of property of which he was 
in possession as such assignee. Held, Not to state a cause of action 
on the bond.  

ERROR from the district court of Burt county. Tried 

below before AMBROSE, J. Reversed.  

E. W. Peterson, for plaintiff in error.  

Charles T. Dickinson, contra.  

HARRISON, J.  

This, an action on an undertaking in attachment pro

ceedings, was instituted in the district court of Burt 

county November 27, 1891. A trial of the issues pre

sented by the pleadings as settled and filed in accordance 

with the rulings of the court resulted in a judgment in 

plaintiff's favor, and the case has been removed to this 

court by error proceedings on the part of defendant.  

The plaintiff in error was surety upon the attachment 

bond in suit and the action was against him alone, his 

principal not being joined. By one of the assignments 

of error the point is raised, were there sufficient facts
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stated in the petition to constitute a cause of action? The 
petition we will now give in part as it appears in the rec
ord, and of other portions the substance, as follows: 

"Comes now the above named plaintiff and for cause of 
action against said defendant complains and says, that 
heretofore, to-wit, on the 7th day of October, 1889, Charles 
Erickson, a merchant doing business at Oakland, Ne
braska, executed and delivered to F. F. Parker, sheriff of 
Burt county, Nebraska, a deed of assignment of all his 
property, for the benefit of his creditors; that within 
twenty-four hours after the execution and delivery of said 
de*ed to the said Parker, the said Parker caused the same 
to be recorded in the office of the clerk of Burt county, 
Nebraska, and immediately took possession of all the 
property of said Charles Erickson; that afterwards, to
wit, on the 14th day of June, 1890, one James R. Foree 
was duly elected by the creditors of said Erickson as as
signee, due and legal notice of the time and place of said 
election having been given by the county judge of said 
county, as required by law. Immediately after said elec
tion the said Force gave the bond required and entered 
upon the discharge of his duties as assignee of said estate.  

"Plaintiff further represents that the term of office of 
said F. F. Parker expired in January, 1890, and the 
plaintiff herein is the duly elected, qualified, and acting 
successor in office of the said Parker as sheriff as afore
said.  

"On the 9th day of September, 1891, upon the applica
tion of the J. T. Robinson Notion Company, Sweet, Demp
ster & Co., and other creditors of said Charles Erickson, 
the county court made an order removing said James R.  
Force from the further execution of said trust, and re
stored the plaintiff herein, as the sheriff of said county, 
to the execution of said trust, from which order no appeal 
has been taken, and the same remains unreversed and in 
full force and effect.  

"Plaintiff further represents that on the 12th day of 
October, 1891, Henry W. King & Co., of Chicago, Illinois,
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commenced in the district court of Burt county, Nebraska, 
an action by attachment against the firm of Anderson & 
Erickson, and F. F. Parker as assignee, for the recovery 

of money from said firm, alleging in the affidavit for said 
attachment and as a ground for said attachment, 'That 

said Anderson & Erickson has assigned, removed, and 

disposed of a part of the said firm property with the in

tent to defraud their creditors, and the creditors of said 

firm, and that said Anderson & Erickson are about to 

dispose of the balance of their property with the intent 

to defraud their creditors, and the creditors of the firm; 

that the said Anderson & Erickson are about to convert 

their partnership property into money for the purpose of 

placing it beyond the reach of their creditors.' 

"That said Anderson & Erickson have turned over all 

their firm property to F. F. Parker, sheriff of Burt county, 
Nebraska, upon a pretended assignment for the benefit 

of the creditors of Charley Erickson, but that said pre

tended assignment was fraudulently made and for the 

purpose of defrauding the creditors of the firm, and is 

illegal and void." 
At the same time said Henry W. King & Co., and the 

defendant herein, H. M. Hopewell, executed and delivered 

to the clerk of said court the following undertaking: 

"In the District Court of Burt County, Nebraska.  

"HENRY W. KING, WILLIAM C.  

BROWNING, and EDWARD W.  

DEWEY, partners doing busi
ness under the name and style 
of Henry W. King & Co., 
Plaintiff, 

V.  
ANDERSON & ERICKSON, a firm 

doing business in Nebraska 
and not incorporated, and F.  
F. PARKER, Sheriff of Burt 
County, Nebraska, as as
signee, Defendants.  

"Whereas said Henry W. King, William C. Browning,
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and Edward W. Dewey, doing business under the name 
and style of Henry W. King & Co., have commenced an.  
action in the district court of Burt county against said 
Anderson & Erickson to recover the sum of $1,306.50 and 
have filed the necessary affidavit to obtain an order of 
attachment against said Anderson & Erickson: Now 
therefore we, Henry WV. King & Co., of Chicago, and H.  
M. Hopewell, of Burt county, do hereby undertake to 
said Anderson & Erickson, defendants, in the penal sum 
of $3,000, that the plaintiff shall pay the defendants all 
damage not exceeding the above amount which said de
fendant may sustain by reason of the attachment in this 
action if the order therefor be wrongfully obtained.  

"HENRY W. KING & Co., 
"By E. W. PETERSON, 

"Their Attorney.  
"H. M. HOPEWELL.  

"I do hereby approve the above undertaking and the 
sureties thereon. F. E. WARD, 

"Clerk of Dist. Court." 
It was further stated that a writ of attachment was 

issued and "Which order was levied upon the following 
goods and chattels of the said Charles Erickson: all of the 
stock of dry goods, clothing, gents' furnishing goods, hats, 
caps, notions, boots and shoes, being all of the goods and 
store fixtures of the said Charles Erickson, also all the 
books of account belonging to said Erickson, all of said 
stock, fixtures, and accounts and books of account for
merly belonging to the firm of Anderson & Erickson, but 
at the time of the levy of said order of attachment, and 
for some time prior thereto, had been transferred over to 
the said Charles Erickson by said firm, and by the said 
Erickson transferred over to the said F. F. Parker, as 
sheriff of said county as temporary assignee, under said 
deed of assignment, and at the time of said levy the firm 
of Anderson & Erickson had no interest in said goods; 
that all of said goods above described were taken into the 
care and custody of the coroner of said county, the sheriff
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being a party to such action, and detained by said coroner 

for the period of -- days." There were further allega

tions, from which it appeared that the attachment was, 

on motion, dissolved and the attachment proceedings dis

missed, from which adjudication there had been prose

cuted no proceedings for its reversal, and after some 

further statements in regard to damages, which need no 

particular notice at this time, the petition closed with a 

prayer for judgment. To this petition was interposed the 

following demurrer: 
"The defendant demurs to the petition of the plaintiff 

for the following causes, which appear on the face of the 

petition: 
"1. The plaintiff has not legal capacity to sue.  

"2. There is a defect of parties defendant.  
"3. There is a defect of parties plaintiff.  

"4. The petition does not state facts sufficient to consti

tute a cause of action." 
Which was overruled and an answer which was in ef

fect a general denial was filed for plaintiff in error. At 

the inception of the introduction of the evidence, objec

tion was made to further proceeding in that direction on 

the ground that no cause of action was stated in the peti

tion. The objection was overruled and evidence received.  

The plaintiff in error, notwithstanding he answered after 

the overruling of his general demurrer, may now be heard 

to insist on his objection that the petition did not state 

facts sufficient to constitute a cause of action. (Cox v.  

Peoria Mfg. Go., 42 Neb., 660; Farrar v. Triplet, 7 Neb., 

237; O'Donohue v. Hendrix, 13 Neb., 255; Burlington cG Mf.  

R. R. Co. v. Kcarucy Co., 17 Neb., 51.1; Singer Mfg. Co. v.  

McAllister, 22 Neb., 359; RUnfreiv v. Willis, 33 Neb., 98; 

6 Ency. Pl. & Pr., 365.) What we have just stated being 

the rule, the question then is presented in this case, was 

there a cause of action against plaintiff in error and 

against defendant in error, stated in the petition? 

The basis of the action, as pleaded in the petition, was 

the undertaking in attachment, which, by its terms, was
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for the benefit and security of Anderson & Erickson, and 
not of defendant in error. It is not disclosed in the peti
tion that the Charles Erickson, of whom the defendant in 
error was the assignee, was the Erickson who figured as 
one of the partners of the firm of Anderson & Erickson, 
or that he was other than a stranger to said firm; hence 
he must here be considered as a third person and as not 
being connected with the partnership. It is true that de
fendant in error, as assignee of Charles Erickson, was 
made a party defendant in the suit in which the attach
ment was issued and in the attachment proceedings. It 
is further true that as assignee of Erickson the defendant 
in error was in possession of the goods upon which the 
levy of writ of attachment was made. Why the defend
ant in error was made a party in the attachment case is 
not disclosed in the petition in this action, but presumably 
it was that his rights in and to the attached property 
might be litigated in that suit. It is a well-established 
general rule that the liability of a surety is governed by 
and will not be extended beyond the precise terms of the 
contract. (Curtin v. Atkinson, 36 Neb., 110; Orane v. Specht, 
39 Neb., 123.) The bond on which this suit was predi
cated, signed by plaintiff in error as surety, was in terms 
for the benefit of Anderson & Erickson, the partnership, 
to secure it against damages if the writ was wrongfully 
obtained, and could not inure to the defendant in error 
as the assignee of the individual personal property of 
Charles Erickson, though it was the same property at
tached as belonging to the partnership. The assignee 
was not a party to the bond, and his rights, if any, in the 
property, were not covered by the bond. The assignee 
occupied no better position than would a third person not 
a party to the suit, whose property might have been at
tached or who might have claimed the property attached, 
as a purchaser from Erickson, and such third person 
clearly could claim no rights under the bond. (Ediwards 
v. Turner, 6 Rob. [La.], 382; Davis v. Comuonwealth, 13 
Gratt. [Va.], 139; 1 Shinn, Attachment & Garnishment,
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sec. 185; Mason v. Rice, 23 N. W. Rep. [Ia.], 384.) The un
dertaking of the surety in attachment is to pay such 
damages as the obligees may sustain by reason of the 
attachment, "if the order be wrongfully obtained." If the 
officer, by virtue of the writ, seizes the property of a per
son other than the one whose property the writ commands 
him to take, the damages, if any, occasioned by the levy 
do not arise from the wrongful suing out of the writ, but 
are the result of its wrongful levy. (Mason v. Rice, supra.) 
In the case at bar the damages, if any, suffered by the as

signee were not by reason of the writ of attachment hav

ing been wrongfully obtained, but because of its wrongful 
levy. The bond was not made for his protection and was 

not intended to and did not cover or was not security 

against a wrongful levy on or seizure of property in his 

possession and to which he had the right; hence no 

action on the facts as stated in the petition arose in his 

favor. It follows from the views expressed that the peti

tion did not state a cause of action in favor of defendant 

in error, therefore the judgment of the trial court in his 

favor must be reversed and the cause remanded.  

REVERSED AND REMANDED.  

THOMAS ROBINSON ET AL. v. KILPATRICK-KOCH DRY 

GOODS COMPANY.  

FILED MARCH 3, 1897. No. 7182.  

1. Chattel Mortgages: TITLE. A chattel mortgage creates a lien on 

the property described therein but does not pass the legal title 

thereto.  

2. Petition in Error: AMENDMENT. A party will be allowed to amend 

his petition in error to cover a point which, so far as the record 

discloses, was presented in the trial court.
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8. Replevin: PLEADING: CHATTEL MORTGAGES: EVIDENCE. The intro
duction in evidence of a chattel mortgage, in which is described 
property the subject of an allegation of general ownership and 
right of possession in the plaintiff in an affidavit and petition in 
a replevin action, is not proof of such allegation.  

ERROR from the district court of Buffalo county.  
Tried below before BATES, J. Reversed.  

Greene & Hostetler, Dryden & Main, and George E. Evans, 
for plaintiffs in error.  

Calkins & Pratt, contra.  

HARRISON, J.  

It appears herein that some time prior to and during 
the year 1890 W. L. Randall was engaged in mercantile 
business in the village of Gibbon, Buffalo county, this 
state. In the course of such business he became indebted 
to a number of wholesale dealers for goods and merchan
dise, including the Kilpatrick-Koch Dry Goods Company, 
defendant in error in this cause. November 20, 1890, 
the defendant in error obtained from Randall a chattel 
mortgage on his stock of merchandise to secure the pay
ment of his indebtedness to the company, and on the 
same date other chattel mortgages, in favor of other 
parties and firms, were executed by Randall, a number 
of which were subsequently, together with the accounts 
or notes the payment of which they were given to secure, 
assigned to defendant in error. The company took pos
session of the stock of goods under its mortgage, and 
other parties instituted actions and attachment proceed
ings. In some of the actions judgments were obtained 
and executions issued. After service of the writs of exe
cution and attachment on the stock of merchandise by 
the plaintiffs in error, one of them the sheriff of Buffalo 
county and the other a constable, the defendants in error 
commenced this, an action of replevin, against the officers 
to recover the possession of the merchandise. A trial of
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the issues in the case resulted in a verdict and judgment 
favorable to the company. The unsuccessful parties 

have prosecuted error proceedings to this court.  
The counsel for plaintiffs in error made application, 

by motion, for leave to amend the petition in error to 

include an assignment that the evidence was insufficient 
to support the verdict, which has been granted. It is 

disclosed by the record presented here that one of the 

grounds of the motion for new trial in the district court 

was the insufficiency of the evidence to sustain the ver

dict rendered. From this it must be concluded that the 

question was raised in the trial court, hence the amend

ment was proper and allowable. The averments in re

gard to the defendant in error's ownership of the mer

chandise in controversy were identical in the petition 

and the replevin affidavit, being in each an allegation of 

general ownership and in the following terms: "That the 

plaintiff is the owner and entitled to the immediate pos

session of the following described goods and chattels, 
to-wit:" The verdict was: "That the plaintiff, at the 

commencement of the action, was the owner and entitled 
to the possession of the goods described in plaintiff's 

petition." The evidence introduced to show ownership 
in the defendant in error was the chattel mortgage exe

cuted and delivered to the company by Randall, and the 

other chattel mortgages on the stock of goods of which 

it had received assignments. These did not prove the 

defendant in error to be the owner of the title to the 

goods; did not prove him to be the "owner" as alleged 

in the petition and as determined in the verdict. The 

title to mortgaged chattels remains in the mortgagor 
until divested by foreclosure of the mortgage. The mort

gagee of chattels acquires by the execution and delivery 
of the mortgage a lien on the property described therein, 
but does not take the legal title. (Musser v. King, 40 Neb., 
892; Randall v. Persons, 42 Neb., 607; Sharp v. Johnson, 

44 Neb., 165; Camp v. Pollock, 45 Neb., 771; Murray v.  

Loushman, 47 Neb., 256; Garber v. Palmer, 47 Neb., 704;
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Griffing v. Curtis, 50 Neb., 334; Strahle v. First Nat. Bank 
of Stanton, 47 Neb., 321.) In the decision in the last men
tioned case it was said in the syllabus: "An allegation 
of general ownership in a petition and affidavit in re
plevin is not supported by the introduction of the chattel 
mortgage under which the plaintiff claims the right of 
possession of the property replevied." And further on 
the same point, in the body of the opinion: "There was 
likewise error in the ruling of the court in directing a 
verdict for the bank, for the obvious reason there was 
no evidence to show that the plaintiff was the owner of 
the property. At most, it had but a special interest 
therein by virtue of the mortgages. The allegata et pro
bata did not agree; hence the plaintiff failed to make out 
its cause of action." It follows that the evidence in the 
case at bar was insufficient to warrant or sustain the 
verdict. A discussion of the other assignments of error 
is not deemed necessary. The judgment must be reversed 
and the cause remanded.  

REVERSED AND REMANDED.  

CITY OF SOUTH OMAHA v. JAMES POWELL.  

FILED MARCH 3, 1897. No. 7058.  

1. Instructions: EXCEPTIONs. An exception to all of the instructions 
is unavailing if any one of them is correct.  

2. - : - . Where several distinct requests to charge are denied, 
an exception to the refusal of all of them is insufficient, unless it 
appears that each should have been given.  

3. - : ASSIGNMENTS OF EnRoR. An assignment in a motion for a 
new trial that a group of instructions is erroneous is bad if any 
one of them was properly given.  

4. - : REPETITIONS. A refusal of an instruction already substan
tially given is not error.  

5. Municipal Corporations: STREETS: NEGLIGENCE. A city is required 
to exercise reasonable care and diligence in keeping a street in
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a safe condition for travel, even though the street may not be 
one frequently used by the public.  

6. - : UNSAFE BRIDGE: DAMAGES: JUDGMENT FOR $2,500. Evidence 
examined, and hld that the judgment is not excessive.  

ERROR from the district court of Douglas county.  
Tried below before OGDEN, J. Affirmed.  

James H. Van Dusen and E. T. Farnsworth, for plaintiff 
in error.  

James Hassett and E. M. Bartlett, contra.  

NoRVAL, J.  

In September, 1891, while the defendant below, James 
Powell, was crossing a bridge on F street, in the city of 
South Omaha, with a team and loaded wagon, the bridge 
collapsed, throwing him, the horses, and wagon into the 
creek, thereby injuring plaintiff and his team, and break
ing the wagon. This action was instituted against the 
city to recover the damages sustained. The trial resulted 
in a verdict for the plaintiff in the sum of $5,000, and he 
having filed a remittitur for $2,500, a judgment was ren
dered in his favor for a like amount. The city has re
moved the record into this court for review.  

The first thirteen assignments contained in the petition 
in error relate exclusively to the giving of certain instruc
tions, and to the refusing of the requests to charge sub
mitted by the city. Exception was taken in the trial 
court to the instructions en masse, those refused and also 
those given; therefore error cannot be predicated upon 
the instructions unless the entire charge was bad, or each 
of the requests should have been given. (Union P. R. Co.  
v. Mlontgomcry, 49 Neb., 429, and cases there cited.) There 
is no claim that all the instructions given are erroneous, 
and where they are not, such an exception is insufficient.  
Again, the instructions were improperly assigned in the 
motion for a new trial, they being grouped in the as
signments of error therein as follows:
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"1. The court erred in giving on its own motion in
structions Nos. 1, 2, 3, 4, 5, 6, 7, 8, and 9.  

"2. The court erred in refusing to give instructions 
Nos. 1, 2, 6, 7, 8, 9, and 10 offered by the defendant.  

"3. The court erred in giving instructions 3, 4, and 5 
offered by the plaintiff." 

Similar assignments in motions for new trials have 
been held insufficient repeatedly, and that they would 
be considered by the appellate court to the extent alone 
of ascertaining if any one of the instructions was correct 
in each group given, and that at least one of those refused 
was properly denied. Counsel for the city do not claim 
that all the instructions given by the court on its own 
motion were erroneous. They offer no criticism what
ever upon the first and second paragraphs of the charge, 
and the ninth in the same group is not contained in the 
record before us; therefore the first assignment must be 
overruled. There is no pretense that all the instructions 
embraced within the third assignment were erroneous, 
and clearly the fifth instruction given at the suggestion 
of the plaintiff was free from fault, which told the jury 
that the reasonable care and caution required of the 
plaintiff was that degree of care and caution which 
might be reasonably expected from an ordinarily pru
dent person under the circumstances surrounding the 
plaintiff at the time of the alleged injury. One, if not 
more, of the instructions of the' defendant which was 
refused was in every essential particular covered by the 
charge of the court, hence it was not reversible error to 
decline to repeat the same proposition to the jury. It fol
lows that since each.assignment in the motion for a new 
trial is not well taken as to all the instructions referred 
to therein, it requires no further consideration at our 
hands. (Union P. R. Co. v. Montgomery, supra.) 

The court excluded testimony offered by the city 
for the purpose of showing that the bridge where the 
accident happened was located on a street in an 
unfrequented and remote part of the city, over which
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the travel was not so great as on other streets of the city.  

This ruling is now assailed. The testimony was not ma

terial. It was the duty of the defendant to keep all its 

streets and bridges in a reasonably safe condition for 

travel, whether located in one part of the city or another, 

.and its care and diligence in respect of them are not con

trolled or affected by the fact that the bridge or street is 

less frequently used than some others within the munici

pality. (City of Lincoln v. Smith, 28 Neb., 762; City of Ord 

v. Nash, 50 Neb., 335.) 
We do not see how any prejudice could have resulted 

from the oral remarks of the judge during the progress 

of the trial, or that he in the least invaded the power of 

the jury, and the assignment directed to that point is 

without merit.  
Finally, it is urged that the damages are excessive.  

The amount found by the jury, $5,000, was regarded by 

the trial judge as too large, and a remittitur of $2,500 

was ordered and filed. A perusal of the evidence satis

fies us that the jury could have based a finding thereon 

that the plaintiff received a permanent injury; hence 

judgment for $2,500 is not so excessive as to call for a 

reversal.  
AFFIRMED.  

WESTERN WHITE BRONZE COMPANY V. JOSEPH PORTREY 

ET AL.  

FILED MARc 3, 1897. No. 7093.  

1. Principal and Agent: SIET-OFF. A collecting agent cannot extin

guish a debt due his principal, by setting off against it his own 

debt, unless authorized to do so by his principal. (Mcormicl v.  

Keith, 8 Neb., 142.) 

2. Novation. There can be no novation of a debt in the absence of an 

unqualified discharge of the original debtor by the creditor.  
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ERROR from the district court of Richardson county.  
Tried below before BusH, J. Reversed.  

Reavis & Reavis and E. W. Thomas, for plaintiff in error.  

Edioin Falloon and C. Gillespie, contra.  

NORVAL, J.  

Plaintiff is engaged in the manufacture and sale of 
bronze monuments at Des Moines, Iowa. In June, 1890, 
plaintiff, through one Anson Rising, its soliciting agent, 
obtained a written order from the defendants for a monu
ment, and afterwards, in pursuance thereof, the monu
ment was manufactured and shipped to and received by 
defendants. This is a suit to recover the contract price, 
the defenses being payment and novation. Plaintiff was 
unsuccessful in the court below, and it has brought the 
record here for review.  

The facts relied upon to establish the defense of pay
ment are these: At the time the order for the monument 
was given, the said Rising, plaintiff's agent, was indebted 
to the defendant Portrey for rent in a sum exceeding the 
contract price of the monument. Subsequently, Rising, 
without the knowledge and consent of plaintiff, settled 
the account for the monument by setting off against it his 
debt to Portrey for rent and receipting him in full for the 
sum due the plaintiff. This did not amount in law to an 
extinguishment of the debt in controversy. The order 
for the monument contained this clause: "Agents are not 
authorized to make collections, or extend term of pay
ments, without written orders from the company." No 
written authority was given Rising to settle with the de
fendants, or to collect the claim. Moreover, plaintiff, on 
the day the monument was shipped from Des Moines, no
tified the defendants in writing, through the mails, to 
"bear in mind that payment for this work must be made 
direct to the company, as no agent is authorized to make
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collections for us, and no payment made to an agent will 
be recognized by the company, unless such agent can pro
duce our special written authority." It is true there is 
some evidence in the record tending to prove that Rising 
had frequently made collections' for plaintiff on orders 
taken by him for monuments; but this did not authorize 
Rising to extinguish the amount due from the defendants 
to plaintiff, by setting off against it his own debt to Por
trey. (McCormick v. Keith, 8 Neb., 142.) 

The defendants were no more successful in their at
tempt to establish a novation of the debt. Mr. Rising 
testified that he went to Des Moines subsequent to the 
delivery of the monument, and while there he saw one 
Johnson, plaintiff's secretary and manager, and "re-
quested him to charge that monument to me, and he 
agreed to do so, and stop writing to Mr. Portrey." }Mr.  
Johnson, by deposition, gives the following version of the 
same conversation: "Mr. Rising called and stated that 
Mr. Portrey wanted to settle with him, and requested that 
I give him a written order directing the defendants to 
pay Rising for the monument. This I declined to do, stat
ing to him positively that the company did its own col
lecting and preferred to continue, our method being to 
collect through banks and attorneys exclusively, and pay
ing agents by check as fast as the commissions were due 
them. Rising said then that he didn't want us to press 
Mr. Portrey for collection for he was an influential man 
in the community in which he lived and he wanted to use 
him to assist him in getting three other orders, and he 
said when he returned home he would remit us the money 
himself or make some arrangements to get it and pay us 
the amount due on the Portrey monument, and then asked 
us if we would. send him a, written order directing Mr.  
Portrey to pay the money to him, and I replied that it 
made no difference to us who paid us the money, and on 
receipt of the money we would be perfectly willing, and 
would send him such an order, but we would not do it 
before we got our money. Mr. Rising never sent us the
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money, and hence we never sent the order." It will be 
observed that there is a conflict in the evidence as to 
whether plaintiff ever agreed to charge Mr. Rising the 
price of the monument. But conceding that Rising's tes
timony is true, nevertheless it is insufficient to establish 
a novation. He does not pretend to say that Mr. Johnson, 
for and on behalf of his company, agreed to release or dis
charge the defendants from their obligation to pay for the 
monument, or to the substitution of Rising in the place of 
the original debtors. There can be no novation in the ab
sence of an unqualified discharge of the original debtor 
by the creditor. (Pimental v. Marques, 109 Cal., 406; Al
dritt v. Panton, 17 Mont., 187.) 

The evidence fails to sustain the verdict. The judg
.ment is reversed, and the cause remanded for a new trial.  

REVERSED AND REMANDED., 

CITY OF OMAHA V. FANNIE E. RIcHARDs, ADMINIS

TRATRIX.  

FILED MARCH 3, 1897. No. 6581.  

Municipal Corporations: PONDS: DEATH OF CHILD: LIABILITY OF CITY.  
The former decision in this case (49 Neb., 244, 68 N. W. Rep., 528) 
adhered to.  

REHEARING of case reported in 49 Neb., 244. Affirmed.  

W. J. Connell and E. J. Cornish, for plaintiff in error.  

Breckenridge & Breckenridge and L. F. Crofoot, contra.  

NORVAL, J.  

An opinion was handed down in this case at the last 
term affirming the judgment below (49 Neb., 244, 68 N.
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W. Rep., 528). On application of the city a rehearing 
was granted, and the cause has been argued and submit
ted to us for determination.  

It is contended that the facts developed by the undis
puted testimony are different from what they were as
sumed or stated to be in'the opinion already filed. That 
the direction of South Twenty-fifth street, in the city of 
Omaha, was incorrectly given in that opinion when filed, 
is conceded; but it was an immaterial error, which did not 
in the least degree control the conclusion reached,-an 
error which has been corrected in the official report of 
the case. We will briefly notice the alleged inaccuracies 
in the statement of facts in the former opinion.  

The city attorney insists that plaintiff's intestate was 
drowned on private property, and that this court was in 
error when it stated there was a conflict in the evidence 
as to whether the drowning occurred in the street or 
upon premises adjacent thereto. The record reveals that 
some of the witnesses testified that young Weston lost 
his life in the water on Mr. Connell's lot, while Lewis 
Peterson states it as his opinion the boy was drowned 
in the water on the street. It escaped the attention of 
the writer that the further examination of the witness 
Peterson developed the fact that he was not in a position 
to have seen the accident, which point was not urged on 
the former hearing, else the court would not have been 
led to suppose the evidence was conflicting as to the 
exact place where Weston went down, when the wit
nesses competent to speak upon the subject agree that 
the accident happened on MIr. Connell's property, near 
the street. But this misconception of the evidence did 
not lead to the affirmance of the judgment, because the 
case was tried by both parties upon the theory that it 
made no difference whether the drowning occurred in 
the street or upon private property, and the city attorney 
requested the trial judge to so instruct the jury and the 
request was given. Again, it was distinctly stated in 
the opinion filed that "it is quite immaterial whether
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he [the boy Weston] was drowned in the water in the 
street or on the adjacent premises, in close proximity to 
the street, since the negligence of the city caused the 
accumulation of the water, consisting of a single body 
extending nearly one-fourth the distance across the 
street to the abutting properties, and farther, that the 
raft containing the deceased floated from the street upon 
the properties abutting thereon. * * * It would 
have been different if the pond had been entirely upon 
private property, and not in close proximity to a street.  
In such case there would be no liability upon the city, 
since it would have been guilty of no breach of duty. It 
is undisputed that this pond of water extended into the 
street, and the city cannot escape liability merely be
cause the drowning occurred upon the adjacent prem
ises." The language just quoted shows that the conclu
sion then reached was in no manner influenced by the 
assumption that there was competent evidence to estab
lish that the place where the boy was drowned was not 
on private property, but in the street.  

It is also urged that the proofs were insufficient to 
justify the conclusion of the court on the former hearing, 
that the accumulation of water was occasioned by the 
negligence of the city in grading the street in question 
and constructing the storm sewer therein; but, on the 
contrary, that the pond was created by Connell and 
Clarke making a fill in the draw on their premises, 
thereby damming up the water. It is true that those 
parties filled in a portion of their lots with earth in such 
a manner as to constitute a dam across the draw or 
ravine in question a short distance below where it is 
crossed by South Twenty-fifth street, which caused the 
water coming into the ravine to back up across said 
street, and formed the pond in which Weston was 
drowned. It is likewise undisputed that the city raised 
the grade of the street for a portion of its width at the 
point where it intersects said ravine, and that the man
hole connected with the storm sewer was located west
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of this embankment and near the west line of the street, 
and was constructed to such a height above the natural 
surface of the ground as to prevent the drainage of the 
water from the pond into the sewer. Had the manhole 
been properly put in, and another one, or a catch basin, 
had been provided near the east line of the street, con
nected with a drain leading into the sewer, no water 
would have accumulated in the street, and the sidewalk 
which was used by the boys as a raft would not have 
become detached and floated upon the water, and in all 
probability Weston would not have lost his life. The 
negligence of the city in the respect indicated contrib
uted to the accident. It cannot escape responsibility 
on the ground that the embankment or dam constructed 
by private parties upon their own properties caused the 
surface water coming down the ravine to.back up over 
the street in question. Even though the city may have 
had no right to go upon the lots of Connell and Clarke 
to remove the dam, or to drain the pond thereby formed, 
it could, at least, have made proper provision for the 
draining of the water from the street. Having failed so 
to do, it was guilty of negligence.  

The former opinion is criticised because the only refer
ence therein to the authorities cited by the city was the 
mere statement that they were not based upon similar 
facts to those in the case at bar. To emphasize what 
was then said, a brief reference to some of the cases will 
be made, although a review of all will not be attempted.  

In Omaha & R. V. R. Go. v. Martin, 14 Neb., 295, the rail
road company in grading its road-bed had made a deep 
excavation within its right of way. In the night-time, 
Martin, with a heavily loaded wagon, left the main trav
eled highway and followed some tracks in which the 
public had traveled, but which had not been used for sev
eral months, and in so doing drove his team into said ex
cavation and was injured. This court held the company 
was not liable, inasmuch as it had been guilty of no 
breach of legal duty.
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In Murphy v. City of Brooklyn, 118 N. Y., 575, a boy was 
drowned in an excavation on private property, about 
sixty feet from the street, caused by the pressure of sew
erage from an adjoining sewer. The excavation was 
separated from the street by an embankment, faced with 
a wall, upon which was a fence. It was ruled that there 
could be no recovery against the city.  

Charlcbois v. Gogcbic & ill. R. R. Co., 91 Mich., 59, was an 
action to recover damages for the death of plaintiff's in
testate, a boy eight years old, caused by drowning in a 
pond of water on defendant's right of way. The judg
ment of the trial court for the company was affirmed on 
appeal. To the same effect are Overholt v. Veiths, 6 S. W.  
Rep. [Mo.], 74; Moran v. Pullman Palace Gar Co., 36 S. W.  
Rep. [Mo.], 659. Those decisions are the same as the 
case of Richrds v. Connell, 45 Neb., 467.  

The syllabus of Goeltz v. Towon of Ashland, 44 N. W. Rep.  
[Wis.], 770, is as follows: "In an action against a town 
for the death of a boy, caused by an alleged defective 
highway, it appeared that the town authorities had built 
a wagon road or bridge, twenty feet wide, guarded on 
both sides by a substantial railing, across a ravine, and 
that twenty feet north of the wagon road they had built 
a sidewalk, also properly guarded by rails. Between the 
sidewalk and the road, and from four to six feet below, 
there was an open space not used for travel, in which 
someone, without authority from the town, had dug a 
hole four feet deep that had become filled with water.  
While attempting to fill a rubber ball, and to get a drink 
at the hole, the boy fell into the water and was drowned.  
Held, that as the town had prepared a sufficiently safe 
track for the public travel, both for teams and footmen, 
it was not guilty of any negligence, and a verdict was 
properly directed for defendant." 

. The facts in W7itte v. Stifel, 28 S. W. Rep. [Mo.], 891, are 
reflected by the syllabus in the following language: 
"Plaintiff's son, seven years old, went up to one of the 
cellar windows of a building in the process of construe-
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tion, in a large city, which was about three feet from 

the street line, and tried to draw himself up by taking 

hold of a stone placed across the top of the window 

frame. The stone, not being fastened, fell and killed 

him. It was not shown that the owners of the building 

and the contractors knew of the dangerous position of 

the stone, or that children were in the habit of playing 

around the building. Held, that plaintiffs cannot re

cover, deceased having been a trespasser." This case 

would be in point if this suit was against Connell, instead 

of the city.  
After much reflection and reinvestigation of the au

thorities, we are constrained to adhere to the views an

nounced on the first hearing upon the questions of law 

then presented. A further discussion of them would be 

superfluous. Under the undisputed facts in the case the 

plaintiff was entitled to recover. The opinion heretofore 

filed is not in conflict with the decision in Richards v.  

Connell, 45 Neb., 467. The principles distinguishing the 

two cases are too marked to require mention here.  

Attention is called to the tenth and fifteenth requests 

of the city to charge, which were refused, and which were 

not considered upon the former hearing. They are as 

follows: 
"10. If you find from the evidence that the pond was 

caused by surface water accumulating on the streets and 

property adjacent thereto by reason of banks of earth 

deposited on the private property of Mr. Connell and Mr.  

Clarke, which prevented the free and natural flow of the 

surface water in that locality, then and in that case you 

are instructed that the defendant was not guilty of negli

gence in allowing said pond to accumulate, and your ver

dict will be for the defendant.  
"15. You are instructed that the burden of proof is 

upon the plaintiff to prove, by a preponderance of the 

evidence, either that the defendant knew of the condition 

of the street in question, or that the said street had been 

in such condition on prior occasions, so as to have be-
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come of such general notoriety that the defendant is pre
sumed to have known its condition as to becoming flooded 
after rain." 

The first of these requests was erroneous, inasmuch as 
it made the case turn upon the fact whether the surface 
water accumulated in the street and upon the vacant 
property resulted from the fill of earth made by Connell 
and Clarke on their lots, rather than from the negligence, 
or the want thereof, of the city in not providing suitable 
drainage of the water from the street. There was no 
dispute that the dam caused the water to back up on the 
street, and had such request been given, the jury, had 
they followed its command, could not have escaped re
turning a verdict for the city. As to the other request, 
it was sufficiently covered by the charge of the court.  
The former decision is adhered to.  

AFFIRMED.  

JOHN D. CREIGHTON ET AL., APPELLEES, V. M. C. KEITH 
ET AL., IMPLEADED WITH THADDEUS J. FOLEY, AP
PELLANT.  

FILED MARCH 3, 1897. No. 7078.  

1. Review: SUPERSEDEAS. While a supersedeas bond is not essential to obtain a review of a decree in an equity cause, such bond is indispensable to a stay of the enforcement of such decree pending 
the review.  

2. Res Judicata. A judgment or decree in full force is binding upon 
the parties thereto, and their privies, as to the issues adjudicated.  

APPEAL from the district court of Lincoln county.  
Heard below before HOLCOMB, J. Reversed.  

E. J. Hainer and T. Fulton Gantt, for appellant.  

E. C. Calkins, J. B. Strode, and George E. French, contra.



Creighton v. Keith.  

NORVAL, J.  

In July, 1888, William M. Holtry and several others 

formed a corporation known as the North Platte Milling 
& Elevator Company, having its principal place of busi

ness at North Platte, and the purposes of its organization 

being, among others, the buying, selling, and storing of 

grain and the manufacture of mill products. The arti

cles of corporation contained this provision: "The capital 

stock of the company shall be seventy-five thousand 

(75,000) dollars, divided into shares of one hundred (100) 
dollars each, forty per cent of which shall be paid in on 

or before the 10th day of July, 1888, and the residue when 

called for as provided in the by-laws of the company; 
provided that no assessment on capital stock shall be 

made unless there are dividends due and unpaid on capi

tal stock sufficient to meet such assessment, and no as

sessment shall be made unless authorized by a vote of 

three-fourths of the capital stock." Forty per cent of the 

amount of the entire capital stock subscribed was paid 

down, but no other or further payments thereon have 

been made. After the corporation commenced business 

it became indebted to John C. Creighton and others, 
plaintiffs herein, and to secure which it executed mort

gages upon its real estate, which were foreclosed on June 

15, 1891. The property was sold under decree, and de

ficiency judgments were rendered against the corpora

tion, upon which executions were issued and returned 

wholly unsatisfied. Thereupon this suit was instituted 

against the original stockholders and their assignees, 
Thaddeus J. Foley and others, claiming that the defend

ants were indebted to the corporation for sixty per cent 

of the amount of stock subscrib6d, praying a decree that 

the defendants be required to satisfy plaintiffs' judg
ments. From a decree for plaintiffs the defendant Foley 

alone appeals.  
The petition, for cause of action against Foley, alleges 

that on the 24th day of February, 1890, he purchased of
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his co-defendant Holtry 200 shares of the capital stock 
of the corporation, at which time only forty per cent of 
the amount of said stock had been paid, and that Foley 
assumed and agreed to pay the remaining sixty per cent 
thereof. To this charge in the petition Foley, in his an
swer, avers that Holtry, by fraudulent and false repre
sentations, did sell, convey, and transfer to Foley the 
amount of stock as stated in the petition; alleges that 
said sale was void, and pleads a decree of the district 
court of Lincoln county, rendered December 29, 1891, 
which vacated, set aside, and annulled said transfer of 
stock, in an action wherein said Foley was plaintiff and 
said Holtry was defendant. For reply to this portion of 
the answer, plaintiffs allege that they were not parties 
to the suit wherein said decree (which is set out in full 
in the answer) was rendered, and "that said decree has 
not become final, but that the case wherein the same was 
rendered is now pending on appeal in the supreme court 
of the state of Nebraska." A demurrer to this portion of 
the reply was overruled.  

But one of the numerous questions argued in the briefs 
of counsel will be noticed, and that is whether the said 
decree in the case of Foley v. Holtry is a bar to this action.  
It fully appears from the pleadings herein that in said 
suit, and prior to the bringing of this action, Foley ob
tained a decree against Holtry adjudging that the for
mer, by the false representations of the latter, was in
duced to purchase said shares of stock, and that the 
court rescinded the transfer on that ground. For a re
port of the decision of this court affirming said decree see 
Foley v. IHoltry, 43 Neb., 133. If the decree of rescission 
was in force at the time of the trial in the court below, 
and it is binding upon plaintiffs, it is a complete defense 
to this action, since, in contemplation of law, Foley was 
not a stockholder in the corporation, and, therefore, not 
liable for its debts. Section 675 of the Code of Civil 
Procedure authorizes appeals from the district court to 
the supreme court from final orders and decrees in all

812 [VOL. 50



Creighton v. Keith.  

actions in equity, if effected within six months from the 

rendition thereof. Section 677 declares: "No appeal in 

any case in equity now pending and undetermined, or 

which shall hereafter be brought, shall operate as a su

persedeas, unless the appellant, or appellants, shall, 
within twenty days next after the rendition of such judg

ment, or decree, or the making of such final order, execute 

to the adverse party a bond with one or more sureties as 

follows:" etc. The giving of a supersedeas bond is not 

essential to the prosecution of an appeal in an equity 

eause, but is indispensable to a stay of proceedings pend

ing a review in the appellate court. Such is the plain 

meaning and effect of the section above quoted, and this 

court has so held. (McAusland v. Pundt, 1 Neb., 211; 

Parker v. Courtney, 28 Neb., 605; State v. Ramsey, 50 Neb., 

166.) In the second case, in construing section 677, it 

was said: ."It is evident that where no supersedeas bond 

is filed the decree remains in full force, and that when a 

third party purchases property at a judicial sale, or in 

reliance upon the decree then in force, his rights cannot 

be divested by a subsequent reversal of the decree." (See 

Elliott, Appellate Procedure, sees. 544, 546; Ryan v. New

comb, 45 Ill. App., 527, 147 Ill., 368.) The answer pleads 

the rendition of the decree, and the reply admits it to be 

true. While the reply avers that the case in which the 

decree was entered is pending on appeal in this court, 

it is not alleged that any supersedeas bond was ever 

given. "An appeal does not operate as a supersedeas, 
except as provided by statute, and upon the terms im

posed by statute." (Home Fire Ins. Co. v. Duteher, 48 

Neb., 755; State v. Ramsey, 50 Neb., 166.) The reply, 
therefore, did not state sufficient facts to avoid the de

fense interposed by the answer, and the demurrer to the 

reply should have been sustained. The trial court found 

a bond was filed to stay the execution of the decree, but 

as such matter was not made an issue by the pleadings, 
the finding must be disregarded.  

The appeal by Holtry in the case brought against him
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by Foley did not have the effect to vacate and set aside 
the decree rendered therein. "If the judgment had not 
been appealed from it would, upon a familiar elementary 
principle, have so completely terminated and adjudicated 
all the questions embraced within the issues as to con
clude the parties. The appeal does not take from the 
judgment its chief and much valued characteristic,
that of terminating the litigation by a final and con
elusive adjudication; on the contrary, the judgment re
tains that characteristic and possesses that effect unti.l 
reversed." (Elliott, Appellate Procedure, sec. 544.) A 
decree is affected by an appeal no further than that pro
ceedings are stayed pending the review, where there has 
been filed a proper bond, and perhaps the decree is not admissible as evidence. In addition to the authorities 
already cited, see Burton v. Burton, 28 Ind., 342; Burton 
v. Reeds, 20 Ind., 87; Randles v. Ran dles, 67 Ind., 434; 1 
Freeman, Judgments, sec. 328; Day v. De Yonge, 33 N. W.  
Rep. [Mich.], 527; Woodbury v. Boioman, 13 Cal., 635; 
Burgess v. Hitt, 21 Mo. App., 313; People v. Rickert, 159 Ill., 496; Semple v. Eubanks, 35 S. W. Rep. [Tex., Civ.  App.], 509; Tilley v. Washburn, 91 Wis., 105. An appeal 
duly perfected, and where bond is given, strictly speaking, 
does not absolutely vacate the decree or judgment. if 
such were the case, all the appellant need do to escape 
the force of the judgment or decree against him would be 
to dismiss his appeal in the appellate court. Such dis
missal does not reinstate the judgment, it merely releases 
the suspension of its enforcement which resulted from 
the appeal. We are aware that in Minneapolis Harvester 
Works v. Hedges, 11 Neb., 48, and O'Leary v. Iskey, 12 Neb., 137, it was said that an appeal from a justice judgment 
has the effect to vacate such judgment. The statement 
is mere obiter. It has been held that an appeal from a justice of the peace does not affect a lien created by the filing of the transcript of the judgment in the proper office prior to the perfecting of such appeal, except to stay the enforcement thereof. (Dawson v. Cunning, 50 Ill.
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App., 286.) It is a familiar principle that a judgment or 
decree in full force is binding upon the parties thereto 
and their privies as to. the issues adjudicated. (Fuller v.  
Brownell, 48 Neb., 145; Gapen v. Bretternitz, 31 Neb., 302; 
Spear v. Tidball, 40 Neb., 107; Brigham v. McDowell, 19 
Neb., 407.) Applying this doctrine to the case before us, 
the decree in the suit of Foley v. Holtry was a complete 
bar to this action. They were both parties to the litiga
tion wherein it was adjudicated that Foley was induced 
to purchase the stock in the corporation through the false 
and fraudulent representation of Holtry, and the sale 
was rescinded. This decree left the parties in the same 
situation as if the stock had never been transferred to 
Foley. Since privies, as well as parties, are bound by a 
decree, plaintiffs cannot maintain the present action 
against Foley. The creditors of the corporation predi
cate their right to recover against him upon the fact that 
Holtry transferred to him certain shares of the capital 
stock which had not been paid up. They are in privity 
with Holtry, and he being bound by the decree, they are 
likewise equally concluded. (1 Greenleaf, Evidence, sec.  
523; 19 Am. & Eng. Ency. of Law, 156; Winfield, Ad
judged Words & Phrases, 487.) The decree herein against 
Foley is reversed, and as to him the action is dismissed.  

REVERSED AND DISMISSED.  

I. M. RAYMOND ET AL., APPELLEES, v. W. H. LEINBERGER 

& COMPANY, APPELLEE, AND WILLIAM. GLOVER, AP

PELLANT.  

FILED MARCH 3, 1897. No. 7100.  

Fraudulent Conveyances: RESALE: RIGHTS OF CREDITORS. One who 
has taken the title of an insolvent partnership firm to real prop
erty for the purpose of disposing of such real property and paying 
to a creditor of said insolvent firm a part of the proceeds of the
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sale and to the firm Itself the balance of such proceeds, may prop
erly be held, in an equitable proceeding instituted against said 
firm and said trustee by one of its creditors, bound to pay such 
balance to such creditor.  

APPEAL from the district court of Lancaster county.  
leard below before STRODE, J. Affirmed.  

Hainer & Smith, for appellant.  

G. M. Lambertson, H. J. Whitmore, and Darnall & Kirk
patrick, contra.  

RYAN, C.  

This is an appeal of William Glover from a judgment 
in favor of I. M. Raymond and others, rendered against 
him by the district court of Lancaster county. Originally, 
W. H. Leinberger & Co. became indebted to the partner
ship firm of Raymond Bros. & Co., for merchandise pur
chased, in the sum of $731.90, and for this amount a judg
ment was rendered, on which an execution was returned 
sulla bona. This judgment formed the basis of this action 
against William Glover, who, it was charged in the peti
tion in this case, with full knowledge of the insolvency 
of the firm of W. H. Leinberger & Co. and with the inten
tion of defrauding the creditors of W. H. Leinberger & 
Co., had received a fraudulent transfer of all the real and 
personal property of said last named firm. The district 
court specially found that as to the personal property the 
transfer was made and received in good faith, and, as 
there is no appeal with respect to this finding, it must 
stand unquestioned. The real estate transfer was a few 
days subsequent to that of the personal property. With 
respect to this transaction the finding of the district court 
was as follows: "The court further finds that, the said W.  
H. Leinberger and E. Erb [who composed the firm of W.  
H. Leinberger & Co.] sold their interest in a certain con
tract for the purchase of real estate, a house and lot in the 
town of Bromfield, to the defendant William Glover, and
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that as the consideration therefor he agreed to pay the 

claim of Mrs. Garrett against the firm of W. H. Lein

berger & Co., amounting to the sum of $735, and when he 

[Glover] sold said real estate he was to pay an excess over 

and above the said claim of $735 of Mrs. Garrett to said 

firm of W. El. Leinberger & Co. The court finds that the 

defendant [Glover] has paid the claim of Mrs. Garrett 

amounting to $735; that he has sold real estate for the 

agreed price of $1,500; that for the excess of $765 over and 

above the claim of Mrs. Garrett, the defendant is liable 

for and that he has not paid or accounted for the same." 

The judgment was for the sum last named as hereinbefore 

described. It is urged that there should have been no 

judgment for the reason that a garnishment proceeding 

was adequate to reach this money, hence that a resort to 

equitable proceedings should not have been tolerated. It 

is a sufficient answer to this to say that neither in the 

pleading nor throughout the entire trial in the district 

court was this question raised. It is too late to raise it 

now. (Sherwin v. Gaghagen, 39 Neb., 238.) 

It is further urged in argument that the firm of W. H.  

Leinberger & Co. had transferred its right to the payment 

of this fund to W. V. Morse & Co., and that, therefore, the 

appellant Glover may be compelled to pay it twice, once 

under this assignment and once under the judgment in 

this case. As the firm of W. V. Morse & Co. is not a 

party to this action, and as this transfer was not pleaded 

in bar of plaintiffs' right of action, we cannot consider 

this question upon the issues joined.  

It is furthermore urged that the judgment is not re

sponsive to the prayer of the petition. In this we think 

counsel are mistaken, for the petition was framed upon 

the theory that Glover in his own wrong had obtained 

title to certain property, which properly should have been 

subject to the debts owing by W. H. Leinberger & Co., and 

there was a prayer that the defendant Glover accordingly 

should be held liable to plaintiff as creditors of W. H.  

Leinberger & Co. The finding of the district court upon 
56
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sufficient evidence was that Glover had sold the property 
for $1,500. As he was required to pay only the difference 
between that amount and the claim of Mrs. Garrett, he 
certainly had no cause to complain of the amount of the 
recovery. As he has disposed of the property so that it 
cannot be used for the payment of the debt due from W.  
H. Leinberger & Co. to plaintiffs, he cannot be heard to 
assert that thereby plaintiffs have been deprived of every, 
remedy. Since Glover, as a mere trustee, has thus dis
posed of this property, he should be held accountable as 
such trustee. The finding of the district court was sus
tained by sufficient evidence, and, as the judgment was 
justified by the pleadings, it is 

AFFIRMED.  

FARMERS & MERCHANTS INSURANCE COMPANY V. DELILAH 

R. GRAHAM.  

FILED MARCH 3, 1897. No. 7139.  

1 Insurance: AGENTS: AGREEMENT TO PROCURE POLICY. A mere agree
ment of a soliciting agent to procure to be issued a policy of 
Insurance does not create a present liability against the insurance 
company, his principal.  

2. - : AUTHORITY OF AGENT. Proof that an insurance agent has 
solicited and forwarded risks and collected premiums Is not such 
evidence as will justify an inference, against positive uncontra
dicted evidence, that the powers of such agent were In excess of 
those above indicated.  

-* : : PLEADING: EVIDENCE. The petition examined, and 
held not to state a cause of action. The evidence considered and 
found insufficient to sustain an action even if a good cause of 
action had been stated in the petition.  

ERROR from the district court of Lancaster county.  
Tried below before STRODE, J. Reversed.

The opinion contains a statement of the case.
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Charles E. Magoon, for plaintiff in error: 

Richards did not have authority to bind the company.  
(1 May, Insurance [3d ed.], sees. 120, 138; Insurance Co. v.  
Wilkinson, 13 Wall. [U. S.], 222; Eames v. Home Ins. Co., 94 
U. S., 621; Morse v. St. Paul Fire & Marine Ins. Co., 21 
Minn., 407; Armstrong v. State Ins. Go., 61 Ia., 212; In
surance Co. v. Johnson, 23 Pa. St., 72; Constant v. Insurance 
Co., 3 Wall. [U. S. C. C.], 313; Hackney v. Alleghany County 
Mutual Ins. Co., 4 Barr [Pa.], 185; Dickinson County v. Mis
sissippi Valley Ins. Co., 41 Ia., 286; Critchett v. American 
Ins. Co., 53 Ia., 404; Ayers v. Hartford Fire Ins. Co., 17 Ia., 
176; Security Ins. Co. v. Fay, 22 Mich., 467; Reynolds v.  
Continental Ins. Go., 36 Mich., 131; Lanborn v. Fireman's 
Ins. Co., 16 Gray [Mass.], 448; Lohnes v. Insurance Co. of 
North America, 121 Mass., 439; Bush v. Westchester Fire 
Ins. Co., 63 N. Y., 531; Ayers v. Home Ins. Co., 21 Ia., 185.) 

The proof fails to establish the existence of a contract of 
insurance. (1 Wood, Fire Insurance [2d ed.], sees. 5, 6, 15; 
McCann v. 2Etna Ins. Co. of Hartford, 3 Neb., 198; Strohn v.  
Hartford Fire Ins. Co., 37 Wis., 625; Hartford Fire Inq. Co.  
v. Wilcox, 57 Ill., 180.) 

John S. Bishop and Pound & Burr, contra: 

The insurer is bound by all acts of an agent within the 
apparent scope of his authority. (2 Wood, Fire Insurance 
[2d ed.], sec. 408; Johnson v. Milwaukee & Wyoming Invest
ment Co., 49 Neb., 68; Thompson v. Shelton, 49 Neb., 644.) 

A mere technical objection should not defeat a recovery 
for loss of property insured. The contract of insurance 
should be sustained if possible. (Phoim Ins. Co. v. Barnd, 
16 Neb., 90; Springfield Fire & Marine Ins. Co. v. McLimans, 
28 Neb., 846; Nebraska .Iowa Ins. Co. v. Christiensen, 29 
Neb., 572; State Ins. Co. v. Schreck, 27 Neb., 527; Nebraska 
& Iowa Ins. Co. v. Silvers, 27 Neb., 541.) 

The scope of the agent's power is, under proper instruc
tions, a question to be determined by the jury. (Ganser v.  
Fireman's Fund Ins. Go., 38 Minn., 74; Rivara v. Queen's
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Ins. Co., 62 Miess., 121; Murphy v. Southern Life is. Co., 
59 Tenn., 440; Dickinson County v. Mississippi V7alley Ins.  
Go., 41 Ia., 286.) 

As to third parties, in absence of notice to the con
trary, the agent of an insurance company must be held 
to possess all the powers which his occupation and deal
ings fairly import to the public. (Day v. Mechanics d
Traders' Ins. Co., 88 Mo., 325; Phwnix Ins. Co. v. Spiers, 
87 Ky., 286; Farnum v. Phwnix Ins. Co., 83 Cal., 246; Har
ron v. City of London Fire Ins. Co., 88 Cal., 16; California 
Ins. Co. v. Gracey, 15 Colo., 70; Zell v. Herman Farmers 
Jliutual Ins. Co., 75 Wis., 521.) 

A local agent having ostensible general authority to 
solicit applications and make contracts for insurance, 
and to receive first premiums, binds his principal by any 
acts or contracts within the general scope of his apparent 
authority. (Union Mutual Ins. Co. of Maine v. Wilkinson, 
13 Wall. [U. S.], 222; Rivara v. Queen's Ins. Co., 62 Miss., 
721; Mississippi Valley Life Ins. Co. v. Neyland, 9 Bush 
[Ky.], 430; Western Home Ins. Co. v. Hogue, 21 Pac. Rep.  
IKan.], 641.) 

RYAN, C.  

In the district court of Lancaster county there was a 
judgment against the Farmers & Merchants Insurance 
Company, for the review of which these error proceedings 
are prosecuted. It was alleged in the petition in the dis
trict court that on November 30, 1891, plaintiff was the 
owner of certain household furniture in use in a house on 
North Thirteenth street, in the city of Lincoln; that on 
December 2, 1891, the defendant, the aforesaid insurance 
company, executed a policy of insurance on said furni
ture, whereby it was insured in the sum of $1,000 against 
loss, from November 30, 1891, till November 30, 1894, for 
which insurance the plaintiff paid the required premium 
of $14 to Burt W. Richards, the agent of the defendant.  
It was further averred in said petition that on or about 
June 14, 1892, the plaintiff made arrangements to pack
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her household goods and move them from her dwelling 
on North Thirteenth street to a certain warehouse on 
Fourteenth and G streets, excepting the piano, which 
was to be removed to the residence of the above named 
Burt Richards, on K street, and that at said time there 
was an unearned premium on said policy amounting to 
more than $8.40. The transaction which was claimed 
sufficient to create a contract to insure, and which, there
fore, should, as the plaintiff claims, be held to be in effect 
an insurance, was in the fifth paragraph of the petition 
described as follows: "That on the said 14th day of June, 
1892, said Richards, at request of plaintiff, came to 
plaintiff's house, at said number 228 North Thirteenth 
street, and as agent of said defendant agreed with this 
plaintiff to have said policy of insurance on said goods 
canceled, and to have made out and delivered by defend
ant to plaintiff another policy of insurance that would 
insure plaintiff against loss or damage by fire on said 
goods, in the sum of $1,000, for a period of ninety days 
from noon on said 14th day of June, 1892, and said insur
ance should be seven hundred (700) dollars on all goods, 
excepting the piano, while stored in said storage ware
house at Twenty-fourth and G streets, and three hundred 
dollars ($300) on said piano while kept at said number 
1817 K street, all in said city of Lincoln, and it was further 
agreed that said unearned premium on said first policy 
of insurance should be applied on and pay the premium 
of said new policy to be issued to plaintiff by the defend
ant, and if the amount of said unearned premium was 
more than the amount of said premium on said new 
policy, the difference was to be paid to plaintiff by defend
ant, and if it was less, plaintiff was to pay to defendant 
such difference, and plaintiff then and there offered to 
pay same." The furniture was stored at the warehouse 
above indicated on June 14, 1892, and on the following 
day it was destroyed by fire. The judgment was for 
value of the said furniture.  

This judgment we think should be reversed, for various
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reasons, which we shall now proceed to state as briefly 
as possible. Burt W. Richards was the soliciting agent 
of the insurance company. There was no evidence intro
duced by the plaintiff which showed facts inconsistent 
with the limitation of his agency, shown by the com
pany to be confined to soliciting insurance, taking and 
forwarding applications; and possibly premiums may, in 
some instances, have been paid to him. In the trans
action under consideration, however, there was no pre
mium paid. Indeed, the requirement of payment is ap
parently sought to be obviated by allegations of an agree
ment to cancel an existing policy and use the unearned 
premium thereon for a payment. But this cancellation 
of the policy, the above averments show, was not as
sumed to be within the scope of the powers of Mr. Rich
ards. In this respect the averment was that Mr. Rich
ards agreed to have the old policy canceled, thereby 
implying that this must be done by some other repre
sentative of the insurance company than Mr. Richards.  
As to the issuance of a new policy, the allegations of 
the petition were, in effect, that Richards, as agent of 
the company, agreed to have made out and delivered by 
defendant, the insurance company, to plaintiff another 
policy of the insurance company, which would insure 
plaintiff against loss or damage by fire on said goods.  
In Wallingford v. Burr, 15 Neb., 204, it was held that a 
contract of sale was not complete because, though while 
all the terms had been agreed on, there had not been 
made, according to the requirement of the agreement be
tween the vendor and the vendee, a bill of sale evidenc
ing the fact of such sale. By the very terms of the con
tract as pleaded in the petition a policy was required to 
issue to complete the contract of insurance. This re
quirement was never met; hence, on plaintiff's own state
ient of the basis of his cause of action, there was no 

executed contract of insurance. The reason for the rule 
enforced in Wallingford v. Burr applied to the executory 
contract to insure, and such a contract was not sufficient
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to render the company liable for a loss before the con
dition precedent was performed; that is, before a new 
policy had issued. In our opinion the petition failed 
to state a cause of action against the insurance company, 
and the proofs fell far short of sustaining one, even if 
it had been stated. The judgment of the district court is 

REVERSED.  

AMBROSE P. S. STUART ET AL., APPELLEES, V. HENRY 

BURiCHAM ET AL., APPELLANTS.  

FILED MARCir 3, 1897. No. 7138.  

3Ml of Exceptions: REVIEW: TRANSCRIPT. In the absence of a bill of 
exceptions, issues of fact cannot be considered in this court on 
appeal, even though the transcript of the pleadings and proceed
ings recites that the cause was originally determined on an agreed 
statement of facts copied in such transcript. Following State Ins.  
Co. of Des Moines v. Buckstaff Bros. Mfg. Co., 47 Neb., 1.  

APPEAL from the district court of Lancaster county.  
Heard below before TIBBETS, J. Affrined.  

Stevens & Cochran, for appellants.  

S. L. Geisthardt, contra.  

RYAN, C.  

The district court of Lancaster county adjudged that 
certain of the purchase price of lands sold by Henry 
Burcham should be paid by the purchaser to Ambrose 
P. S. Stuart and Charles Holland, as creditors of said 
Burcham. The wife of Henry Burcham, who unsuccess
fully claimed by her cross-petition that this balance 
should be paid to her as a creditor of her husband, brings 
this case into this court for review upon appeal. The peti
tion has been examined and found to state a cause of ac-
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tion, and a proper prayer for such relief as was decreed by 
the district court. The record recites that the case was.  
determined upon an agreed statement of facts, but there 
is in the record no bill of exceptions; hence we are with
out proper evidence of the contents of the alleged state
ment of facts, and cannot consider issues of that nature 
presented by the pleadings. (State Ins. Co. v. Buckstaff 
Bros. M1fg. Co., 47 Neb., 1, and authorities therein cited.) 
The judgment of the district court is 

AFFIRMED.  

GUNTHER KOOPMAN V. THOMAS CARROLL ET AL.  

FILED MARci 3, 1897. No. 7122.  

1. Ejectment: SUFFICIENCY OF ANSWER. The. averments of an answer 
attacked by general demurrer considered and held sufficient to 
show the existence and probate of a will through which defend
ant claimed title.  

2. Executors and Administrators: POWERS: SALES OF LAND. The 
holding of this court with reference to the power of an adminis
trator, with the will annexed, to convey real property in accord
ance with powers given by such will, stated in Schroeder v. Wilcux,.  
39 Neb., 136, adhered to.  

ERROR from the district court of Adams county. Tried 
below before BEALL, J. Affirmed.  

The facts are stated by the commissioner.  

fHarwood, Ames & Pettis and John A. Casto, for plaintiff 
in error: 

If the alleged will is not a will, either because it con
tains no apt words of bequest, or because it is not exe
cuted in the manner provided by our statute, the foreign 
probate does not supply or dispense with those requisites.  
(Lynch v. Miller, 54 Ia., 516; Loving v. Pairo, 10 Ia., 282;

824 NEBRASKA REPORTS. [VOL. 50,
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Bailey v. Bailey, 8 0., 239; Meese v. Keefe, 10 0., 362; Jones& 

t. Robinson, 17 0. St., 171; Nelson v. Potter, 50 N. J. Law,.  

324.) 

The proceedings cannot be sustained unless the record 

affirmatively shows the jurisdictional facts, and in the 

absence of such showing the proceedings may be collat

erally attacked. (Gibbs v. Shaw, 17 Wis., 197; Dakin v.  

Hudson, 6 Cow. [N. Y.], 221.) 

The statutory provision that the administrator with 

the will annexed shall have and exercise all the power, 

authority, trusts, and obligations of the executor does 

not confer upon the administrator the power to sell real 

estate, even when that power is contained in the will, and 

conferred upon an executor by that instrument. (Bennett 

v. Chapin, 77 Mich., 526; Conklin v. Egerton, 21 Wend. [N.  

Y.], 430; Tainter v. Clark, 13 Met. [Mass.], 220; Patton v.  

Randall, 1 J. & W. [Eng.], 189; Drayton v. Drayton, 1 

Desau's Eq. [S. Car.], 557; Bentham v. Wiltshire, 4 Mad.  

[Eng.], 44; Houck v. Houck, 5 Pa. St., 273; Tippett v. Mize, 

30 Tex., 364; In re Estate of Durham, 49 Cal., 490; Bell's 

Appeal, 66 Pa. St., 498.) 

Tibbets, Morey &- Ferris, contra: 

A will proved in a foreign country will be presumed to 

have been executed according to the laws thereof. The 

only question our courts could try would be whether such 

will was proved according to the laws of such foreign 

state. (Goldtree v. McAllister, 24 Pac. Rep. [Cal.], 801.) 

The will, if executed according to the laws of the domi

cile of the testator and place where executed, will, after 

having been probated in this state, have the same force 

and effect as though executed according to the laws of 

this state. (Bowen v. Johnson, 73 Am. Dec. [R. I.], 53; Suc

cession of Gaines, 14 So. Rep. [La.], 233; Babcock v. Collins, 

61 N. W. Rep. [Minn.], 1020.) 

References to question of jurisdiction: Clow v. Pluminer, 

48 N. W. Rep. [Mich.], 795; Clbertson v. Witbeck, 127 U.  

S., 327.
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The judgment of a probate court, where it has jurisdic
tion, finding a will valid and admitting it to probate is 
final and conclusive, unless r r.ersed or modified in some 
of the modes prescribed by law. (Kirk v. Bowling, 20 
Neb., 263; Brown v. Burdick, 25 0. St., 260; Schell v.  
Husenstine, 15 Neb., 9; Yeatman v. Yeatman, 35 Neb., 422.) 

The will, under the statutes, gives the administrator 
with the will annexed power to sell real estate. (Schroeder 
v. TVilcox, 39 Neb., 136.) 

M1. A. Hartigan, also for defendants in error.  

RYAN, C.  

Plaintiff in error began this action of ejectment in the 
district court of Adams county. The defendants in error 
answered specially pleading title through mesne convey
ances from August Ludwig Koopman, who had pur
chased at an auction sale made by William Steinhaus, 
administrator with the will annexed of the estate of 
Julius Koopman, through which testator both parties 
claim title. It was alleged in the answer that on Feb
ruary 16, 1879, the said Julius Koopman departed this 
life, leaving several heirs named; that at the time of his 
death, which occurred in Germany, he was seized in fee
simple of the land in controversy, situated in Adams 
county. The third paragraph of the answer was in this 
language: "That the said Julius Koopman left a last will 
and testament; that the same was duly probated in the 
proper court of Germiany, and on the 6th day of October, 
1879, the said last will was probated in the county court 
of Adams county, state of Nebraska; that William 
Steinhaus was appointed administrator with the will an
nexed of said estate, and gave bond in the penal sum of 
two thousand dollars ($2,000) as such administrator.  
The following is a copy of the said will and proceeding 
relative to the probating of the same, and the bond of 
said administrator," etc. Following the above aver
ments of the answer, there was set out a copy of what

826
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appears to be the minutes of a court in Germany, showing 

the deposit therein of the will of Julius Koopman, and 

certain proceedings afterward had. One of these min

-utes, under date of July 5, 1876, was as follows: "Of his 

free will appeared the proprietor, Julius Koopman, from 

U. S. of A., now at Donnerschuer, and asked leave to 

deposit his last will in writing. As there appeared noth

ing against, it was granted. After which the applicant 

declared: 'As my heirs I proclaim,'" etc. In this instru

ment there were four sections, of which all the language 

was in the first person, singular. It was signed by Julius 

Koopman and by two other parties, as well as by the 

clerk of the court. On the 5th day of July, 1879, the min

utes of the same court recite that the widow of Julius 

Koopman appeared and asked for publication of the last 

will and testament of her deceased husband, and that her 

request was granted. It is then recited that "the last 

will on record in this court under No. 103, A. D. 1876, 

taken from the document safe, read before the above 

named widow Koopman, and published at the same time.  

The applicant asked for a copy, the reading of which was 

waived." Following the above quoted language there 

were the minutes made when the will was deposited and 

the instrument above described as having been signed by 

Julius Koopman, followed by a certificate of translation.  

By the copy of what we take to be the will, for reasons 

hereinafter stated, it was provided that all the personal 

-and real property of the testator in the United States 

should be sold at public auction after his death. As al

ready indicated, the answer showed the defendants' title 

to have been derived through such a sale. There was a 

general demurrer to the answer, which was overruled, 

and plaintiff excepted. This was followed by a judg

ment in favor of the defendants.  
It is contended that the language of the German court 

record shows that the testator did not file a written will, 

but that he made some oral declarations only, as indi

cated by the use of the word "declared." The demurrer



828 NEBRASKA REPORTS. [VOL. 50 

Oliver v. Lansing.  

admitted the truth of each averment of the answer, and 
one of these was that the will was duly probated in Ger
many. The word "declared" we take to mean "exhib
ited" or "published," and this we are strongly influenced 
to assume, not only because Webster gives these as 
equivalents of the word, but because there follows imme
diately what appears to be a written instrument in the 
first person, singular, signed by Julius Koopman and two 
other persons, presumably as witnesses. As the answer 
alleged that the will was probated in the county court 
of Adams county, that fact must be accepted as true, and 
we do not feel called upon to make the assumption that 
this act of the court having jurisdiction was irregular or 
defective.  

The effect which should be accorded the execution of 
the power to sell land by an administrator with the will 
annexed was discussed in Schroeder v. Wilcox, 39 Neb., 
136, and need not be repeated. The judgment of the 
district court is 

AFFIRMED.  

HENRY OLIVER, APPELLEE, V. JAMES P. LANSING ET AL.;.  
APPELLANTS.  

FILED MARCH 3, 1897. No. 7094.  

1. Partition. Where a cause is fairly within the law authorizing a.  
partition, the right to partition is imperative and absolutely bind
ing upon courts of equity. In such a case the right of partition is 
a matter of right and not of mere grace.  

2. - : DISTRIBUTioN. The mere fact that inconvenience or diffi
culty of making distribution, or even probable loss, is involved 
in making partition, in nowise affects the absolute right to have 
partition.  

3. -- : RIGHTS OF LESSEE. Where real property leased for a term 
of years is owned by several persons as tenants in common, both 
of the rents and the reversion, partition upon the petition of one 
of the tenants in common may be had, and, in case of a sale being 
thereby rendered necessary, the lessee will become a tenant of 
the purchaser of the rents and reversion.
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APPEAL from the district court of Lancaster county.  
Heard below before STRODE, J. A/firmed.  

Cases cited by counsel are referred to in the opinion.  

Pound & Barr, J. W. Deitcese, and F. M. Hall, for appel

lants.  

Webster, Rose & Fisherdick, contra.  

RYAN, C.  

In his petition, filed in the district court of Lancaster 
county, Henry Oliver alleged his ownership of an undi
vided one-half of certain described lots in the city of 
Lincoln, and that the defendant, James F. Lansing, was 

the owner of the other half. There was described an 
incumbrance on the property and the plaintiff alleged 

that the defendant had collected certain rents and profits 

of the real estate which he should account for, and there 

was a prayer for partition, and, as an incident of such 

partition, for an accounting as to said rents and profits.  

In his answer the defendant alleged that he had fully 

accounted for and paid all rents and profits by him col
lected. Further answering, the defendant alleged that 

plaintiff and said defendant had built the "Lansing Opera 
House" on the lots described in the petition, and that 

prior to entering upon said enterprise the said litigants 
had entered into a contract with one Ed A. Church, by 
the terms of which they had leased to Church the said 

opera house for the term of five years. A copy of the 

contract referred to was attached to the answer, and, as 

it becomes necessary, will be hereinafter described. The 

defendant concluded his answer with the following aver

ments: "This defendant further alleges the fact to be 

that the agreement between the plaintiff and this defend

ant was that their joint ownership and control of the 

building known as the 'Lansing Theater,' and their co

partnership in the building, managing, and operating the
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same, was to continue for a period of five years. This 
defendant further alleges the fact to be that neither the 
plaintiff nor this defendant are entitled to the possession 
of the opera house proper of said building until the expi
ration of said lease. And defendant further alleges the 
fact to be that the plaintiff is not entitled to a partition 
of said property until the expiration of the lease with 
the said Ed A. Church for a period of five years. The 
defendant further alleges the fact to be that the said 
Ed A. Church is now in possession of said property and 
occupying the same under and by virtue of the terms of 
his said lease, and is a proper party defendant to this 
action, and defendant therefore asks that said Ed A.  
Church be brought in and made a defendant in this suit, 
and that upon the final hearing of this action the said 
partition suit may be dismissed at the plaintiff's cost, 
and for such other and further relief as this defendant is 
in equity entitled to receive." There was a supplemental 
answer filed, by which there were merely amplifications 
of the above matters urged as defenses; that is to say, 
it was alleged that but for the consideration that the 
relationship established with Church was to exist for five 
years, the construction of the opera house would not have 
been contributed to, or entered upon, by the defendant.  
In addition to the allegations of this nature there were 
averments of sums expended in the common enterprise 
and a prayer for an accounting in respect thereto. The 
affirmative matters appearing in the answer were denied 
by plaintiff's reply. There was a decree in favor of the 
plaintiff that a partition should be made as prayed, and, 
in conformity with a finding upon an accounting, there 
was a judgment in plaintiff's favor in the sum of $330.05.  
In the decree it was specially found, upon sufficient evi
dence to sustain the finding, that there was no copart
nership agreement between Lansing and Oliver as to the 
real property partitioned, and that there was no agree
ment restrictive of the right of either party to a parti
tion. By the terms of the decree it was provided that
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the rights of Ed A. Church should be preserved to him, 
and the partition was subject to his rights under his 
contract with plaintiff and defendant.  

The questions presented by the appeal of the defendant 
shall receive consideration as outlined by his answers.  
The contract between the parties to this action and Ed A.  
Church was made before the building of the opera house.  
Its provisions affecting this controversy were, in effect, 
that Church was to have the exclusive management and 
control of the opera house for a period of five years from 
the time when it would be ready for public use, during 
which period he was to determine for what purpose the 
opera house was to be used and the kind of entertain
ments therein to be given. The relations of Lansing and 
Oliver as party of the first part, and Church as party 
of the second part, to the agreement between said parties 
was defined in the following language: "Second-For 
his services in managing said opera house, said party of 
the second part shall receive five (5) per cent of the gross 
receipts and income of said opera house of all entertain
ments and performances therein, after deducting from 
said receipts the amount paid to the attractions showing 
at said house. Third-The party of the second part shall 
receive all income arising from said opera house, and on 
the day or morning next succeeding the day or night 
during which said opera house shall have been used or 
occupied for any purpose the said party of the second 
part shall render to the party of the first part a true ac
count of the gross proceeds arising from the use of said 
opera house for the preceding day or night, and after 
deducting from the said sum the amount to be paid the 
performing company, and five per cent of the remainder 
thereof, he shall immediately pay the balance to the 
party of the first part. Fourth-All expense of station
ery, correspondence, postage, telegraphing, and telephon
ing for the purpose of securing entertainments and per
formances in said opera house shall be paid by the party 
of the second part, and said party of the first part shall
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keep said opera house in good condition and repair.  
Sixth-At the expiration of the period hereby limited 
the party of the first part shall pay to the party of the 
second part the actual expense to which the party of the 
second part may have been in securing performances and 
entertainments in the future, such expense to be limited 
to correspondence, stationery, postage, telegraphing, and 
telephoning." 

The appellant insists that the appellee was not entitled 
to maintain an action for partition: First, on account of 
the relations between the plaintiff and the defendant in 
relation to the property; and second, on account of the 
relation, on the one hand, of the parties to this suit and 
Mr. Church, on the other hand, with respect to the sub
ject-matter thereof. Under the first head it was urged, 
and probably with truth, that Mr. Lansing would never 
have entered into an agreement for the construction of 
the opera house if he had expected that inside of five 
years Mr. Oliver would apply to the courts for partition.  
It is probably true that if Mr. Oliver could have antici
pated the outcome he would not have embarked in the 
joint enterprise. The case is one where parties with per
haps the best of intentions toward each other find that 
they cannot act in harmony. The question presented 
under such circumstances is whether, notwithstanding 
this unforeseen disagreement, both tenants in common 
must remain such for the period in contemplation when 
that relation was assumed between them. In support of 
the contention of the appellant there were cited several 
adjudicated cases, the aptness of which we shall now 
consider.  

From the opinion in Eberts v. Fisher, 54 Mich., 294, ap
pellant quoted these sentences: "A party may enter into 
such agreements with his co-tenant as to estop him from 
enforcing the right of partition." "And in view of the 
relation of the parties to the fee and reversion it was as 
plainly implied that such relations should not be inter
fered with by partition without mutual consent." These
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independent sentences state a principle which might be 

utilized by appellant if the facts under consideration in 

the case in which they were used did not so radically 

differ from those involved in this case. Eberts was the 

owner of a vacant lot, which he leased for a term of 

twenty years. For the first ten years the rent was fixed 

at $1,050; for the remainder of the term at $1,200. It 

was provided in the lease that within the last year of the 

lease appraisers should be chosen, by whom the value of 

the lot should be appraised separate from the improve
ments (which improvements the lessee was bound, mean

time, to place upon the lot), and thereupon the lessor 

might, at her option, have the improvements on payment 

of the appraised value at the termination of the lease.  

The right to exercise this option was dependent upon 

sixty days' notice to that effect, to be given before the 

termination of the lease. If no notice should be given 

the lease was to continue for another ten years. There 

was no notice given by the lessor of the option, though 

within the time allowed for that purpose appraisers were 

appointed and duly acted as such in making the appraise

ment. It was under this condition of affairs that the 

lessor sought by partition to become the owner of the 

improvements. The sentences quoted were used in the 

discussion of this attempt to violate the express provis

ions of the lease, and in that case were very proper, but 

they are not applicable to the facts of this case.  

In Avery v. Payne, 12 Mich., 540, Payne, the owner of 

certain real property, entered into an agreement with 

Avery, his attorney, whereby Avery undertook to dispose 

of said property for their common benefit, subject to 

Payne's approval of the sales in each instance. In pursu

ance of this agreement Payne conveyed to Avery an undi

vided half interest in the real property which was the 

subject-matter of the contract. Avery, instead of dispos

ing of this property, began an action for its partition, 

and it was held that under the circumstances partition 

had been improperly made by the inferior court.  
57
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In. Peck v. Cardwell, 2 Beav. [Eng.], 137, four persons 
purchased land under an agreement that it should be laid 
out in streets and sold in lots, according to a specified 
plan. All the parties died. The purchase money had all 
been advanced by two of the four persons indicated, in 
whose favor mortgages had been made by the other two 
on their respective interests. One of these mortgagors 
made the two mortgagees and another person his execu
tors and trustees, giving them power to sell, but not to 
make purchases. It was held that as between the repre
sentatives of the deceased persons there could be no par
tition, because the parties were not mere tenants in com
mon of land as to portions of which some were entitled 
partly as trustees and partly for their own benefit.  

In Coleman v. Coleman, 19 Pa. St., 100, land containing 
iron ore was held in common by two persons, and the 
heirs of another, a former owner. By the said two per
sons and the guardian of the minors who were owners 
of an interest it was agreed in writing, under seal, that 
certain persons named should make partition of a part of 
the property, but that the ore banks should remain as 
an undivided tenancy in common, and that none of the 
parties should interfere with or interrupt the others at 
any mine hole by them opened and occupied for the pur
pose of raising iron ore. In amicable actions of partition 
the furnaces and forges were allotted, but as to the iron 
ore banks and hills it was recommended that they should 
still remain undivided. The report containing this rec
ommendation was duly confirmed by the court in 1787, 
and each party took possession of the parcel assigned 
him and himself, or those claiming under him, continued 
to hold the same until 1851, when suit was brought for 
the partition of the land on which was situated the ore 
bed. It was held that the agreement was a defense, not 
only on account of the judgment by which it had been 
ratified, but because the covenant ran with the land, if 
not for the purpose of enabling an heir or assignee to sue, 
at least for that of rebutting a suit brought in derogation
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of the restraint which it imposed. The partition was 
held not permissible, because the partition previously 
had, had been in effect of profits of the mine hills, for the 
soil was of no value. The ore was the object to be se
cured, and the partition of this was impracticable, for no 
one could say how it was distributed. For the reason 
that the value of the several parts of an ore bed was not 
ascertainable, it was held in Conant v. Smith, 1 Aikin 
[Vt.], 67, that it was not apportionable, and that under 
such circumstances resort should be had to a court of 
chancery for a decree which would authorize its sale as 
an entirety and the apportionment of the proceeds.  

Just how far the case of Baughton v. Callahan, 3 Wash., 
158, falls short of justifying appellant's contention is 
illustrated by the first paragraph of the syllabus, which 
is in the following language: "Where, by agreement be
tween plaintiff and the defendant, certain land upon 
which plaintiff held an option was to be purchased and 
paid for by the defendant and deeded to the latter in his 
own name, the profits of the transaction, after refunding 
purchase money and interest, to be equally divided be
tween them, the defendant is entitled to hold the land 
until it has all been sold to third parties, and the plaintiff 
has not such an interest in the land as to entitle her to a 
partition thereof, but can claim only an equal share of 
the profits from its sale." 

In Baldwin v. Hmnphrey, 44 N. Y., 609, certain persons 
as trustees received a conveyance of real property, and 
it was held that no partition of it could be had, for a 
division of the property necessarily involved a breach of 
trust.  

In Anderson School Township v. Milroy Lodge, 130 Ind., 
108, partition was sought of a house of which the three 
different stories were owned by distinct individuals, and 
it was held that the relief prayed must be denied, for it 
necessitated the cutting off of the means of access to the 
two stories above the ground; moreover, it was held as 
consistent with the same theory that the house was as
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completely partitioned as in its nature it was possible to 
make partition of it.  

Appeal of H. B. Latshaw, 122 Pa. St., 142, involved the 
same principle as was involved in Baldwin v. Humphrey, 
supra, and this principle is thus stated in the syllabus: 
"Ordinarily when a deed is made to trustees for a church 
or other charity the fee vests at once in the association, 
for, the trust being raised only for the purpose of taking 
and passing title, it is immediately executed; but not so 
where the trust is active and continuing, as where it is 
created for the support of a special use." 

In Story v. Palmer, 46 N. J. Eq., 1, the reason why par
tition would not lie was indicated by the language of the 
syllabus: "A court of equity will not decree a partition 
urged by one cestui quc trust, and resisted by another, 
where its effect will be to override and put an end to an 
active trust and thus defeat the testator's intention, if 
the trustees stand ready to execute the trust in good 
faith." It was said, furthermore, that if the trustees re
fused to perform they could be compelled to do so by a 
court of equity.  

In Brown v. Lutheran Church, 23 Pa. St., 495, trustees of 
real estate for educational and religious purposes, it was 
held, could not create a new use or convey the estate for 
purposes inconsistent with those for which they held it.  
A burying ground being a part of the property held in 
trust for the use of two societies, it was held, should not 
be partitioned, for it could not properly be divided by 
lines, and to sell it to be used for ordinary purposes would 
be repugnant to every sense of decent propriety.  

The case of Hill v. Reno, 112 Ill., 154, was cited by ap
pellant, and in its syllabus we find the rules laid down as 
follows! "Where a case is fairly brought within the law 
authorizing a partition, the right to partition is impera
tive and absolutely binding upon courts of equity. They 
are not clothed with such discretion as that, under a 
given state of facts, they may grant the relief or refuse it 
and yet commit no error. To invoke this equitable
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remedy is a matter of right, and not of mere grace." In 
the fifth paragraph of the same syllabus it is said: "In 
the event that a partition could be effected only through 
the instrumentality of a sale of the premises and a distri
bution of the proceeds of such sale among the several 
parties in interest, the mere fact that difficulties may arise 
in the adjustment of the distribution, or inconvenience, 
or even possible losses, result from the change of the rela
tion of the parties to the estate by reason of the sale, 
will in no way affect the absolute right to have partition." 
The consensus of most of the cases cited by appellant 
cannot be better stated than was done in this case, and, 
therefore, assuming that appellant's counsel have cited it 
because of that fact, we shall quote therefrom this lan
guage: "Notwithstanding the rule as stated [in effect as 
in the above quotation from the syllabus] is almost uni
versally conceded, nevertheless, there are certain well 
recognized modifications of it. For instance, if an estate 
should be devised or conveyed, to two or more, upon the 
express condition that it should not be subject to parti
tion, or if several tenants in common, or joint tenants, 
should covenant between themselves that the estate 
should be held and enjoyed in common only, equity would 
not, in the absence of special equities, award a partition 
at the suit of some of the parties, against the objections 
of the others; and where the title of the complainant is 
doubtful, or, in other words, where he does not show a 
clear right to partition, it will not be awarded. So where 
several persons have purchased land with a view of sell
ing it out into lots for building ground, according to a 
certain plan, and it was agreed among them that neither 
of them should dispose of his share, except in a certain 
manner, it was held, in a suit by the representatives of 
one of the parties against the survivors, that the agree
ment barred the right to partition. (Peck v. Cardwell, 2 
Beav. [Eng.], 137. See, also, in this connection, CubiPyeo 
v. Franklin, 62 Mo., 364; Selden v. Vermilya, 2 Sanf. [N.  
Y.], 568.) The principle which seems to underlie all
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these cases is that equity will not award a partition at 
the suit of one in violation of his own agreement, or in 
violation of a condition or restriction imposed upon the 
estate by one through whom he claims. The objection to 
partition in such cases is in the nature of an estoppel." 
This quotation leaves out of consideration the class of 
cases wherein partition has been denied of ore beds, but 
as there is nothing of this nature in this case, the omission 
is of little practical consequence. There has been neither 
pleaded nor shown an express condition of limitation by 
contract. There is just as complete a failure to disclose 
any trust which would be violated by awarding partition.  
It was said in the case of Hill r. Reno, supra, that mere 
hardship would not be sufficient to prevent resort to par
tition, for partition is a matter of right, and these propo
sitions are abundantly sustained by the books. (Free
man, Cotenancy & Partition, sec. 433; Smith v. Smith, 10 
Paige Ch. [N. Y.], 470; Howey v. Goings, 13 Ill., 95; Parker 
r. Gerard, 1 Amb. [Eng.], 236; Holmes v. Holmes, 2 Jones 
Eq. [N. Car.], 334; Stedman v. Weeks, 2 Strob. Eq. [S. Car.], 
145; Wiscley v. Findley, 3 Randolph [Va.], 261.) 

It seems, however, that the appellant, to some extent, 
bases his opposition to the right of appellee to partition 
upon the assumption that there was a partnership be
tween plaintiff and defendant in respect to the building 
and management of the opera house. There is not found 
in the record any evidence of a partnership relation, and 
the district court found specially that no such relation 
existed. If there had been a partnership, that fact alone 
would not have been sufficient reason for denying par
tition. (Collins v. Dickinson, Hayw. 2d ed. [N. Car.], 275; 
Hughes v. Devin, 23 Cal., 502.) We conclude from a full 
consideration of the citations made on behalf of both 
litigants, and from such independent research as we have 
been able to make with reference to this proposition, 
that the relations of the plaintiff and defendant to the 
opera house, and between themselves, were not such as 
would serve to modify the generally accepted rule that
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partition between tenants in common is the absolute 
right of either tenant.  

We shall now consider the relations of the appellant 
and appellee towards the opera house property as af
fected by their contract with Mr. Church. By the appel
ant it is insisted that his contract was one of lease, there

fore that the right of possession during the term is solely 
in Mr. Church, from which consideration it is claimed 
necessarily to result that no partition can be had between 
Mr. Oliver and Mr. Lansing, because neither of them is 
in possession. It may, for the purposes of this investiga
tion, be conceded that Mr. Church, for the term of five 

years, has the right of exclusive possession of the opera 
house. This being thus conceded, let us consider the 
citations of appellant directed to the deduction that 
therefore partition cannot be maintained. The first case 
cited is that of Hun ncwcll v. Taylor, 6 Cush. [Mass.], 472, 
but this is of little value, for the court was governed by 
a provision of the statutes of Massachusetts that a peti
tion for partition "may be maintained by any peison who 
has an estate in possession, but not by one who has only 
a reversion or a remainder." In Tabler v. Visenwn, 2 0.  
St., 207, it was held as long as there was in existence the 
widow's dower right, the heirs could not partition their 
interests, because no right of present possession existed 
in their favor. These cases are all that tend to sustain 
the contention of the appellant,-the latter quite directly 
so. As opposed to this contention we shall now review 
other cases which seem quite in point.  

In Illinois the statute provides for partition on the 
petition of any one or more of the persons interested; 
and that the petition shall set forth the rights and titles 
of the parties in interest, including tengnts for years, for 
life, by courtesy, or in dower, and of persons entitled to 
the remainder or reversion. It was held that as this 
statute contained nothing requiring that the applicant 
should have an estate entitling him to be in possession, 
and as it clearly contemplated bringing before the court
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the owner of the life estate, it must be construed as 
authorizing a reversioner or remainder-man to maintain 
a. suit for partition against the owner of the remaining 
undivided interest in reversion or remainder, although 
the whole premises were subject to an unexpired life 
estate. (Scoville v. Hilliard, 48 Ill., 453; Hilliard v. Sco
ville, 52 Ill., 449.) 

A like construction was given a similar statute in 
Minnesota in a case where the possession was held by a 
lessee. (Cook v. Webb, 19 Minn., 167.) 

In New Jersey partition may be had among remainder
men. (Smith v. Gaines, 38 N. J. Eq., 65.) 

In Phillips v. Johnson, 14 B. Mon. [Ky.], 172, the real 
property had been subject to the life estate of Mrs. Stan
deford. Partition between the heirs, after her death, 
was resisted by one who claimed possession under a lease 
from her and insisted that no partition could be had until 
his possession had been legally terminated. Referring to 
the rights of the heirs, Marshall, J., used this language: 
"To say that the chancellor is ousted of his ordinary 
jurisdiction to make partition between the parties thus 
entitled, and must send them to a court of law to estab
lish their title and get possession because the tenait in 
possession, though by his own showing he holds under 
their title, and is bound to surrender to it, says the land is 
his, that he claims and holds adversely, and that he can
not be ousted but by the verdict of a jury, would be to 
subject an important and beneficial jurisdiction to the 
mere ignorance or perversity of the tenant in possession, 
and to allow the substantial ends of justice to be defeated 
by a shadow of technicality." 

In Hunt v. Hazelton, 5 N. H., 216, on a petition for par
tition, where the2 petitioner alleged that he was seized 
in fee as a tenant in common with the respondents, it 
was held that a plea alleging that one of the respondents 
had a lease of the interest of the petitioner for a term of 
years, which had not expired, was no answer to the 
petition.
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In Woodtcortle v. Campbell, 5 Paige Ch. [N. Y.], 51S, the 

syllabus was as follows: "Where lands leased for a term 

of years are owned by several persons as tenants in com

mon, both of rents and of the reversion, a bill for partition 

may be sustained; but a sale of the lands under the de

cree in partition must be made, subject to the rights of 

the lessees, who by the sale will become the tenants to 

the purchaser of the rents and reversion." 

It is probable that the requirements of the rule as to 

possession to sustain partition is stated as favorably as 

possible t6 appellant in section 446 of Freeman, Coten

ancy & Partition, as follows: "It is a general rule, pre

vailing in England without exception, and also through

out the majority of the United States, that no person has 

the right to demand any court to enforce a compulsory 

partition unless he has an estate in possession-one by 

virtue of which he is entitled to enjoy the present rents 

or possession of the property as one of the cotenants 

thereof." 
Section 802 of the Code of Civil Procedure is in the fol

]owing language: "When the object of the action is to 

effect the partition of real property among several joint 

owners, the petition must describe the property, and the 

respective interests and estates of the several owners 

thereof, if known. All tenants in common or joint ten

ants of any estates in land may be compelled to make or 

suffer partition of such estate or estates in the manner 

hereafter prescribed." 
The conclusion reached by the courts, respectively, in 

covillo v. IHilliard, supra, and Cook v. Webb, supra, was in 

each instance influenced by a statute much resembling 

our own, and it is our conclusion therefrom, and from 

the other cases above cited, on general principles, inde

pendent of statute, that there was properly a partition 

awarded between appellant and appellee notwithstand

ing-their contract with Ed A. Church.  

The finding of the court as to the condition of the ac

counts between the appellant and appeUee, in view of the

JANUARY TERM, 1897. 841Ver. 50]



NEBRASKA REPORTS. [VOL.*50
City of Hastings v. Mills.  

great number of items and of the interest which might 
properly be allowed, was as nearly correct as could be ex
pected. We have examined these items sufficiently to be 
satisfied that no injury had been done Mr. Lansing, and 
we do not feel called upon to make a more critical analy
sis, merely to be able to state this fact with mathematical 
exactness. The judgment of the district court is in all 
things 

AF.FIRMED.  

CITY OF HASTINGS v. ARTIE L. MILLS.  

FILED MARCH 3, 1897. No. 7163.  

1. Costs: ACTION AGAINST CITY: DAMAGES. Mills sued the city in the 
district court claiming $5,000 damages which he alleged he had 
sustained by falling into an excavation in one of its streets neg
ligently left unguarded. He recovered a verdict for $200. Held, 
(1) That, assuming the excavation was a nuisance within the 
meaning of section 621 of the Code of Civil Procedure, a justice of 
the peace had jurisdiction to render judgment for the amount of 
the verdict and therefore Mills was not entitled to recover costs; 
(2) that the amount claimed by Mills in his petition deprived a 
justice of the peace of jurisdiction to try the case but the amount 
recovered determined his right to recover costs.  

2. - . The right of a litigant to recover costs is a statutory, not a 
common-law, right.  

ERRoR from the district court of Adams county. Tried 
below before BEALL, J. Reversed.  

A. H. Bowen, for plaintiff in error.  

C. H. Tanner, contra.  

RAGAN, C.  

In the district court of Adams county Artie L. Mills, 
by his next friend, sued the city of Hastings for damages 
for an injury which he alleged lie had sustained by falling
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into an excavation in one of the streets of said city, negli

gently permitted by it to remain unguarded. He had a 

verdict and juidgient for $200. Thereupon the city 
moved the court for an order to tax it with only its costs, 
and not with the costs made by Mills. This motion the 

district court overruled and permitted Mills to recover 
from the city the costs expended by him in the action.  

To reverse this order the city prosecutes here a petition 
in error.  

Section 621 of the Code of Civil Procedure is as follows: 
'If it shall appear that a justice of the peace has jurisdic

tion of an action, and the same has been brought in any 
other court, the plaintiff shall not recover costs; and in 
all actions for libel, slander, malicious prosecution, as
sotult, assault an(] battery, false imprisonment, criminal 
conversation, seduction and actions for nuisance, or 

against a justice of the peace for misconduct in office, if 
the damages assessed be under five dollars the plaintiff 
shall not recover any costs." The contention of the city 

is that a justice of the peace had jurisdiction of this ac

tion, and, therefore, it is not liable for the costs expended 

by Mills in prosecuting the action. The contention of 

Mills is that his is an "action for nuisance," within the 

meaning of said section of the Code, and that a justice 
of the peace had not jurisdiction thereof, and that if he 

had recovered only $5 he would have been entitled to 

recover costs. *We assume, for the purposes of this case 

only, that the unguarded excavation left in its street by 

the city was a nuisance, and that the action at bar is an 

4'action for nuisance,"-that is, an action arising out of 

and caused by such inisance,-and proceed to the inquiry 
as to whether a justice of the peace has jurisdiction of 

such action. Section 18, article 6, of the constitution 

provides: "Justices of the peace * * * shall * * * 

have and exercise such jurisdiction as may be provided 

by law; Prorided, That no justice of the peace shall have 

jurisdiction of any civil case where the amount in contro

versy shall exceed two hundred dollars, nor in a criminal
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case where the punishment may exceed three months' 
imprisonment or a fine of over one hundred dollars, or in 
any manner wherein the title or boundaries of land may 
be in dispute." It will thus be seen that, subject to the 
limitations named in said section, the constitution has left 
it to the legislature to say over what subjects and actions 
a justice of the peace shall have jurisdiction. Section 905 
of the Code of Civil Procedure, adopted in 1866, enumer
ates ten subjects within the jurisdiction of justices of the 
peace; and section 906 of the Code adopted in 1881 gave 
justices of the peace jurisdiction in actions for trespass 
to real estate where the damages demanded did not ex
ceed $200; and section 1103 of the Code adopted in 1881 
provided: "Justices of the peace shall have jurisdiction 
in all cases where the sum in question does not exceed 
$200, except in cases limited in this title." The limita
tions alluded to are found in 'section 907 of the Code, 
which provides that a justice of the peace shall not have 
jurisdiction to recover damages for an assault, an assault 
and battery, malicious prosecution, actions against jus
tices of the peace or other officers for misconduct in office, 
for slander, verbal or written, on contracts for real estate, 
nor in actions in which the title to 'eal estate is sought 
to be recovered or may be drawn in question.  

Reading the constitution and the sections of the Code 
just quoted together, it appears that justices of the peace 
have jurisdiction of the subject-matter of all civil cases 
where the sum in question does not exceed $200, except 
in actions the subject-matter of which are expressly 
named in section 907 of the Code; and we conclude, there
fore, that a justice of the peace has jurisdiction of an 
action brought by one to recover damages which he al
leges he has sustained as the result of a city maintaining 
or permitting to exist in its streets a nuisance, where the 
amount of damages claimed does not exceed $200. The 
amount claimed by the plaintiff in his petition determines, 
in the first instance, whether a justice of the peace has 
jurisdiction of the action; and if a plaintiff claims more
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than $200 he cannot bring his action before a justice of 

the peace; but jurisdiction must not be confounded with 

right to recover costs. Jurisdiction is the authority to 

hear and decide. The right of a litigant to recover costs 

is not a common-law right, but a statutory one, and while 

the amount claimed determines what court has jurisdic

tion, the amount recovered determines the plaintiff's right 

to costs. The meaning of section 621 of the Code is not 

that if a plaintiff claims more than $200 he may thereby 

oust the justice of the peace of jurisdiction of the case 

and still recover his costs in some other court, if his re

covery be within the jurisdiction of the justice. He may 

claim in his petition what he pleases and thereby oust 

the justice of the peace of jurisdiction to try the case, 
but if his recovery is within the jurisdiction of the justice 

the statute does not award him costs. (See Geere v. Sweet, 
2 iNeb., 78; Beach v. Cramer, 5 Neb., 98; Ray v. Mason, 6 

Neb., 101; Martin v. Grover, 9 Neb., 263; Miller v. Roby, 
9 Neb., 471; Moore v. Darrow, 11 Neb., 462; Wilde v. Boldt, 
16 Neb., 539; Goodman v. Pence, 21 Neb., 459.) 

We must not be understood as deciding whether or not 

a justice of the peace has the jurisdiction to abate a nui

sance. This is not such an action. The provisions of sec

tion 1103 of the Civil Code are very broad, and it may be 

that a justice of the peace has now jurisdiction in civil 

actions for false imprisonment, criminal conversation, se

duction, and actions for nuisance where the amount of 

damages claimed does not exceed $200. But whether 

a justice has such jurisdiction is not presented by this 

record and not decided. The order of the district court 

is reversed and the cause remanded with instructions to 

tax the costs made by Mills to him.

REVERSED AND REMANDED.

JANUARY TERM, 1897. 845.VOL. 50]



846 NEBRASKA REPORTS. [VOL. 50 
Kettenbach v. Omaha Life Association.  

FRANK W. KETTENBACH, ADMINISTRATOR, V. OMAHA 
LIFE ASSOCIATION ET AL.  

FILED MARCH 3, 1897. No. 6956.  

Life Insurance: WARRANTIES: REPRESENTATIONS: CONSTRUCTION.  

MOTION for rehearing of case reported in 49 Neb., 842.  
Motion occrri led.  

Byron G. Burbank, for the motion.  

RAGAN, C.  

The defense of the insurance company to this action 
proceeded upon two theories: (1) That the statements 
made by the assured in his application were warranties; 
and (2) that if the statements made were representations 
they were false. In the opinion filed in the case we held 
that the statements of the assured in the application were 
representations, and not warranties, and that in order 
for the falsity of the representations made by the assured 
to constitute a defense to the action it was incumbent 
upon the insurance company to plead and prove that the 
statements and answers alleged to have been made by 
the assured in his application were actually made by 
him as therein written; that these statements were false; 
that they were false in some particular material to the 
insurance risk; and that the insurance company relied 
and acted upon such statements.  

After a re-examination of the case we adhere to all the 
propositions of law already announced. But the insur
ance company claims that it is entitled to a rehearing, 
for the reason that there was no question of fact which 
the district court should have submitted to the jury. For 
the purposes of this motion, and this motion only, we 
assume that the assured made the statements and an
swers written in his application; that some of these state-
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ments were false; that they were false in some particular 

material to the insurance risk; and proceed to inquire 
whether the undisputed evidence in the record discloses 

that the insurance company relied and acted upon such 

representations. The insurance company, in its answer 

filed in the district court, alleges: "That if said William 

F. Kettenbach had informed this defendant * * * 

that he was afflicted with or had symptoms of exophthal

mic goiter or impotency, and was subject to jaundice, 
bleeding piles, or other diseases, this defendant * * 

would not have entered into said contract of insurance." 
This is not an affirmative plea, on the part of the insur

ance company, that the assured made a representation 
that he was not afflicted with any of the diseases named, 
and that such representation was false, and that the 
insurance company believed the representation made to 
be true and in consequence thereof issued the policy in 
suit. Assuming, however, that the plea is sufficient, does 
the uncontradicted evidence support it? It appears from 

the record that one Esmond was secretary, one Bechtel 

president, and one Dr. Knode was the medical director 
of this insurance company at the time the policy in suit 

was issued; that these three gentlemen constituted the 
executive board, or the examining board. Mr. Esmond 

testified that he examined the application of the assured 
and relied upon it. Mr. Bechtel testified that he exam

ined the application and relied upon it. It also appears 

that the insurance company caused the assured to be 

examined by a Dr. Kelley, who was an agent or employe 
of this insurance company for that purpose. Dr. Kelley 

made his examination of the assured, and it appears in 
full as a part of the assured's written application and 

bears date the day after that application was signed.  
In this application Dr. Kelley certified that he had made 

a personal private examination of the assured, and he 

gave his opinion that the assured would survive the term 
of his expectancy of life; that he had discovered nothing 
in the assured which affected the risk; that he believed
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him to be safely insurable, and that, after reviewing the 
assured's state of health, he considered the risk first class.  
This report of Dr. Kelley is very full and very minute.  
It sets out the color of the hair, eyes, and skin of the 
assured; gives his complexion; describes his figure; 
states that he had a sanguine temperament; gives the 
rate of his pulse per minute, standing and sitting; the 
volume of his pulse; states that it is regular; gives the 
number of his respirations per minute; gives the circum
ference of his chest during a forced expiration, tranquil 
respiration, and forced inspiration; describes the action 
of his heart as being uniform, free, and steady; states 
the appearance of his tongue, and states other facts con
cerning the organs of the assured and their functions 
and the condition of the assured's health that he could 
not have given had he not made, as he stated, a careful 
and private examination of him. Mr. Esmond and Mr.  
Bechtel both testified that while they .relied upon the 
application of the assured, they also examined this report 
of Dr. Kelley, and that they as implicitly relied upon 
that as they did upon the application of the assured. But 
this is not all. Mr. Bechtel testified for the insurance 
company that if the application of the assured had dis
closed that he had been afflicted with piles or impotency, 
that the insurance would not have been refused neces
sarily for that reason if it appeared that he had recov
ered; or in any event, that the company would have been 
governed in the premises by the advice of Dr. Knode, its 
medical adviser. The evidence does not show that this 
examination board, as such, ever examined or passed 
upon the application made by the assured; nor does it 
show that the medical examiner of this company ever saw 
this application or this report of Dr. Kelley; he was 
not called as a witness. We conclude, therefore, that if 
it be assumed that the assured made false representa
tions in his application, and if it be assumed that the 
insurance company has, by its pleading, put the making 
and reliance upon these false representations in issue,
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still the district court had no right to decide the question 

at issue, whether the insurance company relied upon 
these representations, and because of its reliance thereon 

issued the policy in suit. That was a question for the 

jury to determine, and the district court invaded the 

province of the jury when it took that question from it.  

The motion for rehearing is overruled.  

REHEARING DENIED.  

GEORGE W. SCOTT V. JOHANNA C. WRIGHT ET AL.  

FILED MIAcn , 1897. No. 7107 

1. Judgment: PROCEEDING TO VACATE. A judgment suffered because 

of the negligence of counsel employed is not the result of unavoid

able casualty or misfortune within the meaning of subdivision 

7, section 602, of the Code of Civil Procedure.  

2. -: - . In a suit in ejectment against a married woman and 

her husband, judgment was rendered for the plaintiff. After the 

adjournment of the term at which judgment was rendered the 

wife filed a petition to vacate it, alleging that she depended en

tirely upon her husband to conduct the defense of the ejectment 

suit; that at the time of the rendition of the judgment he was 

sick and unable to be in attendance in court, and the judgment was 
rendered in his absence and in the absence of all persons inter

ested in the defense; that her husband willfully betrayed her and 
deprived her of an opportunity to appear and make a defense to 

the ejectment suit. Held, (1) That the averments of the petition 
did not show that the wife had been prevented from defending the 
ejectment suit by an unavoidable casualty or misfortune within 
the meaning of said section 602 of the Code; (2) that the facts 
averred in the petition were not sufficient to authorize the dis
trict court in the exercise of its general equity jurisdiction to set 
aside the judgment in the ejectment case.  

ERRoR from the district court of Douglas county.  
Tried below before SCOTT, J. Reversed.  

Saunders &C Macfarland, for plaintiff in error.  

Andreto Bevins, contra.  
58
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RAGAN, C.  

In the district court of Douglas county, George W.  
Scott brought a suit in ejectment against Johanna C.  
Wright and Luther R. Wright. The parties made de
fendants appeared and answered and judgment was ren
dered against them. After the adjournment of the term 
at which such judgment was rendered, Johanna C.  
Wright filed a petition against Scott to vacate the judg
ment rendered against her in the ejectment suit. To this 
petition Scott interposed a general demurrer, which was 
overruled and the judgment vacated, and from this order 
Scott has prosecuted an error proceeding.  

The petition of Mrs. Wright sets forth facts which 
constitute a meritorious defense to the action of eject
ment. In her petition she also avers that at the time of 
the rendition of such judgment she was a married woman, 
the wife of her co-defendant in the ejectment suit, Luther 
R. Wright; that she depended entirely upon him to man
age and conduct the defense of the ejectment suit, and 
to inform her whenever any proceedings were to be had 
or her presence or evidence were required in the action; 
that at the time of the rendition of the judgment her hus
band "was sick and unable to be in attendance in court 
or present at such trial, and said judgment was rendered 
in his absence and in the absence of all persons inter
ested in the defense to said action;" that she did not 
know that a trial had been had and a judgment rendered 
in the ejectment suit until after the adjournment of the 
term in which such judgment was rendered; that after 
the rendition of such judgment, and after the recovery of 
said Luther R. Wright from such sickness, he willfully 
and wrongfully withheld from his wife all knowledge 
that any proceedings had been had in such action, until 
too late to file a motion to set such judgment aside.  

Do the facts averred in this petition show that Mrs.  
Wright was prevented from defending the ejectment suit 
by unavoidable casualty or misfortune, within the mean-

850 NEBRASKA REPORTS. [Vol,. 50



Scott v. Wright 

ing of the seventh subdivision of section 602 of the Code? 
The district court seems to have been of opinion that 
the sickness of Mrs. Wright's husband on the day of the 
trial of the ejectment suit was an unavoidable casualty 
or misfortune within the meaning of the Code. The fail
ure of counsel employed to be present at the trial of a 
case on account of sickness has sometimes been held such 
an unavoidable casualty or misfortune as entitles the 
party suffering the judgment to have it vacated. Such is 
Bristor v. Galvin, 62 Ind., 352. In Town of Omro v. Ward, 
19 Wis., 249, the case was set for trial on the 22d of De
cember. On the 21st of that month the attorney em
ployed took the train for the place of trial and in time to 
reach there in the evening of the 21st; but by reason of 
a wreck or accident upon the road the counsel did not 
reach the court room until after the judgment had been 
rendered, on the 22d. The court held that this was such 
an unavoidable casualty or misfortune as entitled the 
party suffering the judgment to have it vacated. But in 
the case at bar the petition of Mrs. Wright does not allege 
when her husband and attorney first became sick, nor 
the nature of his sickness,--whether it was of such a 
character as to affect his mind and deprive him of the 
power to give directions concerning the pending eject
ment suit, nor does she allege how long his sickness con
tinued,-whether he recovered in time to have filed a 
motion to vacate the judgment during the term at which 
it was rendered; nor does the petition allege when the 
term of court at which the ejectment judgment was ren
dered finally adjourned.  

If it be conceded that the sickness of counsel on the 
day of trial is an unavoidable casualty or misfortune 
within the meaning of the statute, the facts averred in 
the petition do not disclose that the judgment in eject
ment against Mrs. Wright was the result of such casualty 
or misfortune; nor do they show that, by reason of the 

sickness of her husband on the day of trial, she was 

deprived of an opportunity to file a motion to vacate the
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judgment in ejectment during the term at which it was 
rendered. Though the husband may have been sick on 
the day of trial and unable to be present in court, still, 
from anything that appears in the petition, this sickness 
may have begun long before the trial. The sickness of 
her counsel was known to Mrs. Wright, and she may 
have had opportunity to employ other counsel; and from 
-anything that appears in the petition her husband recov
*ered fromy his illness during the term at which the judg
ment was rendered, and in sufficient time to have filed a 
motion to set it aside; and it does not appear from the 
petition that during all his sickness he was unable to 
-communicate with her in reference to the pending suit 
,or judgment and afford her an opportunity to employ 
other counsel to look after it; nor does it appear from 
the petition that the sickness of the husband was of such 
a character as to require the wife's attendance upon him 
at the day of the trial. A careful analysis of this peti
tion discloses that this ejectment judgment against Mrs.  
Wright was the result of the negligence of her husband.  
A client who employs counsel to defend a suit is respon
sible for his negligence or other acts, which do not 
amount to a fraud, and a judgment suffered because of 
the negligence of counsel employed is not the result of 
unavoidable casualty or misfortune within the .meaning 
of the statute. (Ganzer v. Schiffbaner, 40 Neb., 633.) The 
facts averred in the petition do not bring the plaintiff 
within the provisions of section 602 of the Code of Civil 
Procedure. The district courts of the state, by virtue 
of their general equity jurisdiction, may vacate a judg
ment after the term at which it was rendered for causes 
not specified in section 602 of the Code. But the facts 
averred in the petition in the case at bar are not suffi
cient to authorize the district court, in the exercise of 
its general equity jurisdiction, to set aside the judgment 
in the ejectment suit. It is true that Mrs. Wright, in 
the petition, avers that her husband willfully betrayed 
her and deprived her of an opportunity to appear and
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make a defense to the ejectment suit, but this is a mere 
conclusion. No facts are stated. The decree appealed 
front is reversed and the cause remanded, with instruc

tions to the district court to sustain the demurrer of the 
appellant.  

REVERSED AND REMANDED.  

NORTH PLATTE WATER-WYORKS COMPANY V. CITY OF 

NORTH PLATTE.  

FILED MARCH 3, 1897. No. 7470.  

1. Review: PRINTED ABSTRACT: TRANSCRIPT. The supreme court can

not for any purpose look into the record certified here by the 
clerk of the district court when the case under review has been 
submitted on a printed abstract in pursuance of its rules.  

2. Municipal Corporations: WATER-Wons: CONTRACTS. The city 
council of the city of North Platte, in July, 1887, by virtue of sub
division 15, section 69, chapter 14, Compiled Statutes, 1887, was 
authorized to contract with a corporation to erect and maintain 
within the limits of said city a system of water-works and supply 
said city and its inhabitants with water; and to levy annually, 
on all the taxable property of said city, a tax of seven mills on the 
dollar to pay for the water furnished said city under such con
tract.  

3. -- : ACTION FOR WATER RENTS: PLEAINO. In a suit against 
said city to recover water rents alleged to be due upon such a con
tract it is not necessary for the plaintiff to plead such statute.  

4. - : WATER RETS: TAXATION. If the revenue derived in any 
one year from a seven-mill levy should prove insufficient to pay 
the water rental accruing in said year under such a contract, 
whether the city would be liable for such deficiency not decided.  

5. - : - : PLEADING. 1f41, That the petition in the case at bar 
states a cause of action.  

Eunoii from the district court of Lincoln county. Tried 
below before NEVILLE, J. Re-ered.  

Wltilco. (G Halligan and Marston Ilatr.ston, for plaintiff 
in error.

French &- Baldin, contra.
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RAGAN, C.  

The North Platte Water-Works Company, hereinafter 
called the "water company," in the district court of Lin
coln county, sued the city of North Platte to recover a 
sum of money which it alleged was due it from the city 
for hydrant rentals. To the petition of the water com
pany the city interposed a general demurrer, which was 
by the court sustained and the petition of the water com
pany dismissed. To reverse this judgment of the dis
trict court the water company has prosecuted here a 
petition in error.  

1. The case has been advanced under rule 2 of this 
court and submitted to us on a printed abstract of the 
record. The sole question presented is whether the peti
tion of the water company states a cause of action. The 
petition quoted in the abstract alleges: "That the water 
company is a private corporation and the city a munici
pal corporation of the state; that on the 14th day of 
July, 1887, the city and the water company entered into 
a contract in and by which the water company was to 
construct in said city a system of water-works and oper
ate the same, and to rent to the city forty-five hydrants 
for twenty years, for which the city was to pay an annual 
rental of $65, payable in January and July of each year; 
that the water company constructed its water-works and 
the city accepted the same, and that the water company 
had since maintained and operated its works in accord
ance with the terms of its contract with the city; that 
in the year 1889, at the request of the city, the water 
company extended its mains and placed thereon six ad
ditional fire hydrants, for which the city agreed to pay 
an annual rental of $40 each, payable semi-annually on 
the first days of January and July of each year; that 
there is due the plaintiff from the defendant, and un
paid, under the terms of said contract, the sum of 
$4,235.43, with interest from July 1, 1893, at ,seven per 
cent; that the assessed valuation of the taxable prop-
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erty of said city in 1886 was $410,548.69, and a levy of 5 
mills produced $2,052.74; in 1887 was $454,612.74, and a 
levy of 5 mills produced $2,273.06; in 1888 was $479,580, 
and a levy of 5 mills produced $2,397.90; in 1889 was 
$398,560, and a levy of 5 mills produced $1,992; in 1890 
was $438,067, and a levy of 5 mills produced $2,190.33; 
in 1891 was $419,482, and a levy of 5 mills produced 
$2,097.41; in 1892 was $438,086, and a levy of 5 mills 
produced $2,190.43; in 1893 was $478,826, and a levy of 
7 mills produced $3,351.78; that all of said levies were 
made by the proper authorities, and were made for the 
sole purpose of paying the amounts due the plaintiff for 
said water rental, and amounted in the aggregate to the 
sum of $18,545.65, and that had it been applied to the 
payment of said rental nothing would have been due the 
plaintiff; that the plaintiff has at all times complied with 
the terms of its contract, and prays judgment for 
$4,235.43, with interest from July 1, 1893, and costs." 
Exhibit B, made part of the petition, shows that the hy
drant rental earned by the plaintiff from November 3, 
1888, to July 1, 1893, was $14,490. "That the amount 
paid by the defendant of such earnings from time to time 
was $10,674.80; that the balance due July 1, 1893, of 
principal was $3,815.20, with interest on deferred pay
nents amounting to $420.43, making the amount due 
plaintiff from defendant July 1, 1893, $4,235.63." 

2. Counsel for the city say that the petition does not 
state a cause of action, because the petition shows that 
the contract sued upon was one made between the city 

and the American Water-Works Company, and the peti
tion does not show that the water company has suc

ceeded, by assignment or otherwise, to the rights of the 
American Water-Works Company. We have not opened 
the record certified here by the clerk of the district court 
of Lincoln county, nor can we do so for any purpose what

ever in this case. This action is submitted to us, as al
ready stated, upon a printed abstract, under rule 2 of 
this court, and in such a case we must look, and look
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only, to the printed abstract. The petition of the water 
company quoted in this abstract alleges that the con
tract sued upon was made between it and the city, and 
nowhere in the abstract is any reference made to the 
American Water-Works Company. For the purposes of 
this opinion, therefore, we must conclusively presume 
that the contract sued upon was entered into between 
the city and the water company. (Olosson v. .Rhmauwn, 

50 Neb., 323.) 
3. Another contention of counsel for the city in sup

port of the judgment of the district court is that the 
facts averred in the petition do not show that the city 
had authority to make the contract with the water coin
pany sued upon in this action. At the time the contract 
in suit was executed the city of North Platte was gov
erned by chapter 14, Compiled Statutes, 1887. Subdi
vision 15 of section 69 of that chapter in express terms 
authorized the city council of the city to make contracts 
with and authorize any person, company, or corporation 
to erect and maintain a system of water-works and water 
supply; to give such contractors the exclusive privilege 
for a term not exceeding twenty-five years, of using the 
streets and alleys of the city for water mains and supply 
pipes; and to furnish water to such city and the resi
dents thereof, under such regulations as to supply and 
price as the city council might prescribe by ordinance.  
Said section further authorized in express terms the city 
council of said city to levy and collect a general tax, 
not exceeding seven mills on the dollar in any one year, 
on all the taxable property within the city, to pay for 
water furnished the city under such a contract. This was 
a general statute, of which the courts of the state are 
bound to take judicial notice, and it was not necessary 
for the water company to plead the statute in its petition 
herein.  

4. Another contention of counsel for the city is to the 
effect that the petition does not state a cause of action, 
because it shows that for the year 1889, and since to the
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bringing of this suit-October, 1893-the annual water 

rental fixed by the contract amounts to $3,165, and that 

a seven-mill levy upon all taxable property of the city 

for the year 1889, and each year since, would yield a less 

sum than the water rental fixed by the contract. It may 

be that if a seven-mill levy upon all the taxable property 

in the city for any year would not produce sufficient reve

nue to discharge the water rental of that year, that the 

city would not be liable for the deficiency; but that ques

tion is not presented by this record. The petition of the 

water company here declares for a balance due it on 

water rents from November 3, 1888, to July 1, 1893; and 

it is apparent from the petition that a levy of seven mills 

upon the taxable property of the city for the years 1888, 

1889, 1890, 1.891, and 1892 would yield a revenue of $15,

226.42; and the petition avers that for those years the 

water rentals accruing to it were only .514,490; or that 

the water rentals were less than the revenue that could 

have been raised by a levy of seven mills upon the tax

able property for the time. The petition further alleges 

that there have been paid to it on the water rental for 

said time $10,674.80. Deducting this from the revenue 

that would have acerned from a seven-mill levy, the peti

tion alleges, in effect, that there was at the time the suit 

was brought $4,552.62 in the treasury applicable to the 

payment of the water rents. The petition, therefore, 
states a cause of action. The court erred in sustaining 

the demurrer. Its judgment is reversed and the cause 

remanded.  
REVERSED AND REMANDED.
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EMANUEL G. BURKLAND V. CHARLES A. JOHNSON.  

FILED MARCH 3, 1897. No. 7143.  

1. Arbitration and Award: MISTAKE: CORRECTION. Whether an award 
made in pursuance of title 28, Code of Civil Procedure, may be set 
aside or modified, on motion, because of a mistake in computation 
or allowance of interest by the arbitrators,-such mistake not ap
pearing upon the face of the award,-not decided.  

2. -- : . If such an award may be set aside or modi
fied on motion for such reason it can only be done when it appears 
that such a mistake was that of all the arbitrators whose concur
rence was necessary to the making of the award.  

3. - : DUTY OF ARBITRATORS: CONCLUSIONS OF FACT AND OF LAW.  
It is the duty of arbitrators chosen and acting in pursuance of the 
provisions of title 28, Code of Civil Procedure, to make and state 
separately the conclusions of fact and conclusions of law reached 
by them, unless the parties to such arbitration have by their 
agreement of submission waived such requirement.  

4. - : : : WAIVER. An award made by such arbitra
tors without a statement of any conclusions of fact or conclu
sions of law found by them, such requirements not having been 
waived, is erroneous and a judgment confirming such award may 
be reversed in a direct proceeding instituted for that purpose.  

5. -- : : : CONFIRMATION. The failure of such arbitra
tors to make and state the conclusions of fact and law found by 
them is an irregularity merely, and one that does not render 
their award void nor oust the district court of jurisdiction to con
firm it.  

6. - : WAIVER OF IRREGULARITIES. It Is competent for parties to 
such an arbitration to waive any irregularity in the proceeding 
which does not go to the jurisdiction of the arbitrators to act, or 
the jurisdiction of the district court to confirm the award made.  

7. Submission of Controversy: ACKNOWLEDGMENT. Parties who sub
mit their differences to arbitration in pursuance of the provisions 
of title 28 of the Code of Civil Procedure, must acknowledge their 
agreement of submission before a justice of the peace, and failure 
to do so will deprive the district court of jurisdiction to confirm 
the award made or render judgment thereon on motion of the suc
cessful party.  

8. : - : CONFIRMATION. The failure to acknowledge before a 
justice of the peace the agreement of submission is not an irregu
larity that the parties to the arbitration may waive; and their
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ratification of an award made under such defective submission will 

not invest the district court with jurisdiction to confirm such 

award.  

9. Jurisdiction: Jurisdiction of the subject-matter of an action can

not be conferred upon a court even by consent.  

10. Arbitration. The method provided by title 28 of the Code of Civil 

Procedure for settling differences existing between parties by ar

bitration is not exclusive. That right existed at common law and 

has not been taken away by the statute.  

11. -: AWARD: ESTOPrEL. Held, In the case at bar, that the 

plaintiff in error had estopped himself from assailing the award 

made, either because of the failure of the arbitrators to state the 

conclusions of fact and conclusions of law found by them, or be

cause of a mistake in computation and allowance of interest 

alleged to have been made by the arbitrators.  

ERROR from the district court of Saunders county.  

Tried below before WHEELER, J. Reversed.  

V. L. Hawthorne and Pound & Burr, for plaintiff in error.  

George I. Wright and Good & Good, contra.  

RAGAN, C.  

On the 27th of March, 1894, Emanuel G. Burkland and 

Charles A. Johnson submitted certain differences existing 

between them to arbitrators. The submission was in 

writing, duly signed by the parties, and acknowledged 

by them before a notary public. The arbitrators selected 

convened and, after a somewhat protracted investigation, 

made in writing their award as required by the agreement 

between Burkland and Johnson. The award, so far as 

material here, is as follows: 
"First-We award that E. G. Burkland shall, on or 

before the 1st day of May, 1894, pay and discharge the 

judgment and costs in the case of the Saunders County 

National Bank v. E. G. Burkland and C. A. Johnson, now 

pending in the district court of said county, and not fur

ther prosecute said case.  
"Second-We award that C. A. Johnson shall file a 

dismissal of the suit wherein he is plaintiff and said Burk-
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land is defendant at the costs of said Johnson, said suit 
being for the specific performance of a real estate con
tract; and the said Johnson shall sign said dismissal and 
pay the costs in said suit on or before the 1st of May, 
1894.  

"Third-We award that said E. G. Burkland and C. A.  
Johnson shall file a dismissal and settlement, at the costs 
of said C. A. Johnson, in each of the suits for rent which 
are now pending in the courts of said county, and that 
C. A. Johnson shall pay the costs therein on or before 
May 1, 1894.  

"Fourth-We award that E. G. Burkland and wife 
shall make and deliver to said C. A. Johnson, on or before 
May 1, 1894, a quitclaim to lot one (1), block one hundred 
and forty-eight (148), in the County Addition to the city 
of Wahoo, aforesaid.  

"Fifth-We award that C. A. Johnson and wife shall 
make and deliver to E. G. Burkland, on or before May 1, 
1894, a quitclaim deed to lots three and four (3 and 4), 
block one hundred and forty-nine (149), in the County Ad
dition to Wahoo, aforesaid.  

"Sixth-We award that said E. G. Burkland shall, on 
or before the 1st day of May, 1894, pay or secure by good 
bankable paper to the said C. A. Johnson the sum of three 
thousand and eighty-nine ($3,089.50) dollars and fifty 
cents.  

"Seventh-We award that upon the compliance with 
the foregoing awards by the parties, the said E. G. Burk
land shall execute and deliver to said C. A. Johnson a 
release of all actions and causes of action or demands, of 
whatsoever nature, which existed betweein them at the 
time of the execution of the contract and bonds for arbi
tration, and that the said C. A. Johnson shall execute and 
deliver to said E. G. Burkland a similar release at same 
time.  

"Eighth-We award that each party pay one-half of 
the costs of this arbitration." 

This award was filed in the office of the clerk of the
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district court of Saunders county on the 1st day of May, 
1894, and Johnson thereupon moved the court to confirm 

it. The court caused a notice of this motion to be served 

upon Burkland, who appeared and moved the court to 

set aside the award, on grounds that will be hereinafter 

stated. A large number of affidavits were read to the 

court in support of the motions filed by the respective 

parties, which are incorporated into the bill of exceptions 

and made a part of the record here. The district court 

found specially that Johnson had in all things ratified 

and confirmed said award and performed all require

ments thereof; that Burkland bad accepted said award 

and the terms and provisions thereof, and had in all 

things ratified the same and performed all the require

ments of said award, except the requirement contained 

in the sixth item of said award; and thereupon the court 

sustained the motion of Johnson to confirm said award, 
confirmed it, and, upon the motion of Johnson, rendered 

judgment in his favor and against Burkland for the 

amount awarded the former against the latter by the 

arbitrators in the sixth item of their award. To reverse 

this judgment Burkland has prosecuted here a petition 

in error.  
1. One of the grounds of Burkland's motion to set aside 

the award of the arbitrators was that they had made a 

mistake in the computation of the amount awarded John

son in the sixth item of their award, and that this mistake 

consisted in allowing Johnson certain interest. And the 

argiiment is made here that the judgment of the district 

court confirming the award should be reversed because 
of this alleged mistake of the arbitrators in the amount 
awarded Johnson from Burkland. The mistake in com

putation, if there was one, does not appear upon the face 

of the award, and whether one party to an arbitration 

proceeding may, on motion, assail the award made on 

such ground we do not decide. If an award may be as

sailed by motion to set it aside because of a mistake in 
computation made by arbitrators, the relief asked for by
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the motion can only be granted; that is, the award can 
only be set aside or modified for such reason when it ap
pears that such a mistake was made, and that it was the 
mistake of all the arbitrators. (Pulliam v. Pensoneau, 33 
Ill., 375.) In the case at bar all the arbitrators do not 
concur in saying that the amount awarded Johnson was 
the result of a mistake made by them in computation or 
in allowing him interest. Indeed, the evidence leaves 
no doubt in our minds that the award made by the arbi
trators was the one they all intended to make, and we 
therefore conclude that the district court found that no 
mistake as to computation or allowance of interest had 
been made by the 'arbitrators, and the evidence certainly 
sustains that conclusion. By the agreement of submis
sion entered into between the parties five arbitrators were 
selected, and the award made by any three of them was 
to be binding upon the parties to the arbitration proceed
ing. The award made by these arbitrators is the judg
ment of the tribunal selected by the parties themselves, 
and, like any other judgment, it is conclusive and binding 
upon the parties to the arbitration proceeding, both as 
to the law and the facts; and the sixth item of the award 
is the deliberate judgment of three of these arbitrators at 
least, and it is final and conclusive as against the parties 
to this proceeding.  

2. This arbitration proceeding took place in pursuance 
of title 28, being sections 862 to 879, both inclusive, of 
the Code of Civil Procedure. Section 867 of this Code 
provides that all the rules prescribed by law in cases of 
referees are applicable to arbitrators, except as herein 
otherwise expressed, or except as otherwise agreed upon 
by the parties; and section 300, Code of Civil Procedure, 
among other things, provides that referees must make a.  
statement of the conclusions of fact and law found by 
them, and make such statements separately. Another 
ground of the motion made by Burkland in the district 
court for setting aside this award, and insisted upon here, is, in effect, that the award made by the arbitrators is
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not supported by any findings or conclusions of fact, and 
that, therefore, the award and the judgment pronounced 
thereon are erroneous. It is quite clear that the arbi
trators in their report stated no conclusions of fact and 
no conclusions of law. They simply made an award. In 
other words, the award is a. judgment without any find
ings of fact or conclusions of law on which to rest. Such 
an award or such a judgment is not void, but voidable 
and erroneous at most, and a judgment confirming such 
aiWard may be reversed in a direct proceeding instituted 
for that purpose. (Doty v. Simner, 12 Neb., 378; Connelly 
v. Edgerton, 22 Neb., 82.) It is also true that it was made 
the duty of the arbitrators in the case at bar, by the sec
tions of the Code just referred to, to separately state the 
conclusions of fact and conclusions of law reached by 
them, as well as to make their award, the parties not 
having, in their agreement of submission, waived this 
requirement of the Code. (Mnrry v. M[ills, 1 Neb., 456; 
Graves v. Scoville, 17 Neb., 593; Westocer v. Armstrong, 24 
Neb., 391.) The failure of the arbitrators to make and 
state the conclusions of fact and law found by them was 
an irregularity merely, but one that did not render their 
award void nor oust the district court of jurisdiction to 
confirm it; and these irregularities were of such a nature 
as the parties to the arbitration proceeding might waive, 
and notwithstanding their existence the parties to the 
arbitration might ratify the award made. The district 
court found specially-and the evidence sustains the find
ing-that Johnson had accepted and ratified the award 
made, and had on his part performed everything required 
of him; that Burkland had ratified the award; had ac
cepted it and performed all things required by the award 
of him except the sixth item thereof. This award was an 
entirety, and Burkland having accepted the part thereof 
that was beneficial to him, is now estopped from assailing 
the award made for any irregularity in the proceedings 
of the arbitrators. It was competent for him to waive 
any irregularity in the arbitration proceeding which did
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not go to the jurisdiction of the arbitrators' act or the 
jurisdiction of the district court to confirm the award 
made; and by his conduct he has waived the failure of 
the arbitrators to state the conclusions of fact and law 
found by them. (Thornton v. Mc~ormick, 39 N. W. Rep.  
[Ia.], 502; Miller v. Brumbaugh, 7 Kan., 343; Phillips v.  
Couch, 66 Mo., 219; Culver v. Askley, 36 Mass., 300; Cogswell 
r. Ca'meron, 136 Mass., 518; Fvdiear v. Guardian Mutual 
Life Ins. Co., 62 N. Y., 392; Hays v. Hays, 23 Wend. [N. Y.], 
363; Jones v. Phanix Bank, 8 N. Y., 228; Hiazen v. Addis, 
14 N. J. Law, 333; State v. Gurnee, 14 Kan., 111.) 

3. Section 863 of the Civil Code provides that parties 
who are about to submit matters of difference between 
them to arbitration must sign a written agreement of sub
mission. Section 864 of the Code provides that the par
ties must then appear before some justice of the peace 
of the county and acknowledge the instrument of submis
sion signed by them to be their free act and deed. The 
parties to the arbitration proceeding here complied with 
this statute in all respects, except that they acknowledged 
their written agreement of submission before a notary 
public of the county instead of a justice of the peace. It 
was insisted by Burkland in the court below, and is in
sisted here, that the district court was without jurisdic
tion to confirm the award made and render a judgment 
thereon on motion, because the agreement of submission 
to arbitration was not acknowledged before a justice of 
the peace. The authorities are uniform, so far as we have 
been able to examine them, in support of this contention 
of the plaintiff in error.  

The statute of arbitrations and awards of the state of 
Illinois provides that parties might submit differences 
existing between them to arbitration by an instrument in 
writing, signed by them and attested by at least one wit
ness. In Moody v. Nelson, 60 Ill., 229, the parties submit
ted their differences to arbitration by an instrument in 
writing, but it was not witnessed, and the supreme court 
held that the circuit court was without jurisdiction to
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render a judgment upon the award made. The court 
said: "It is indispensable to the jurisdiction of courts 
to render judgment upon an award of arbitrators that 
the submission be executed with the formalities of and 

contain in substance what is required by the statute." 
To the same effect see Low v. Nolte, 15 Ill., 368.  

The Code of Iowa provided that the agreement of par
ties to submit their difference to arbitration should be 
acknowledged; and in Fink v. Fink, 8 Ia., 313, it was held 
that an award made in pursuance of an unacknowledged 
agreement therefor conferred no jurisdiction upon the 

district court to render a judgment upon the award.  
The statute of Massachusetts required an agreement 

for arbitration to be acknowledged before a justice of the 
peace. Such an agreement was signed by both parties, 
but acknowledged by only one of them; and the supreme 
court of Massachusetts held that the nisi prius court had 
no jurisdiction to render a judgment upon the award 
made. (See Abbott v. Dexter, 6 Cush. [Mass.], 108.) 

The statute of Minnesota provides that an agreement 
for arbitration must be acknowledged before a justice of 
the peace; and in Barncy v. Flower, 7 N. W. Rep. [Minn.], 
823, the supreme court held: "In a submission to arbi
tration under the statute the agreement to submit must 
be acknowledged before a justice of the peace; an ac
knowledgment before any other officer will not do. The 
proper acknowledgment cannot be afterwards waived. by 
the parties, even though that objection is not made on 
the application to confirm the award and for judgment 
on it." 

In Gibson v. Burrows, 3 N. W. Rep. [Mich.], 200, it was 
held: "No rule of arbitration can be enforced by a judg
ment thereon unless it in all respects conforms to the 
statutory provisions." To the same effect see Holdridge 
v. Stowell, 40 N. W. Rep. [Minn.], 259; Heath v. Tenney, 3 
Gray [Mass.], 380; Burghardt v. Owen, 13 Gray [Mass.], 
300; Franklin Mining Co. v. Pratt, 101 Mass., 359; Darling 
v. Darling, 16 Wis., 675; Steel v. Steel, 1 Nev., 27.  
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The failure of the parties to the arbitration proceeding 
to acknowledge their written submission before a justice 
of the peace was one which went to the jurisdiction of 
the district court to pronounce a judgment upon the 
award finally made. In other words, the parties to an ar
bitration proceeding, in order to make it such a proceed
ing as the statute contemplated, and as would authorize 
the district court, on the coming in of the award, to con
firm it and render a judgment to carry it into effect, must 
have complied with the statute. The fact that the par
ties to the arbitration proceeding accepted the award 
made and performed the requirements thereof amounted 
to a ratification of the proceedings of the arbitrators and 
waived any irregularities on their part, but did not confer 
jurisdiction on the district court to confirm the award or 
to render judgment thereon. Jurisdiction of the subject
matter of an action cannot be conferred upon a court 
even by consent.  

We conclude, therefore, (1) that the finding and judg
ment of the district court to the effect that the sixth item 
of the award was not the result of a mistake made by the 
arbitrators in computation or allowing interest were and 
are correct; (2) that the plaintiff in error, by his conduct, 
has ratified the award made and is estopped from now 
assailing it because of the failure of the arbitrators to 
state the conclusions of fact and conclusions of law found 
by them; (3) that because of the failure of the parties to 
acknowledge the agreement of submission before a justice 
of the peace, the district court was without jurisdiction 
to confirm the award on motion and without jurisdiction 
to render a judgment upon the award made. The decree 
of the district court is 

REVERSED.
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JAMES GOLDER V. JOHN LUND.  

FILED MARCH 3, 1897. No. 7110.  

1. Personal Injuries: MEDICAL TREATMENT: EXPENSE: EVIDENCE. In 
an action for personal injuries it is proper to admit evidence of 
the actual expense incurred by plaintiff in procuring medical treat
ment, the ruic being that he may recover the reasonable value of 

such services, not to exceed the actual expense incurred.  

2. - : - : . In order to recover in such an action 
for expenses of medical treatment it is not necessary to prove by 
the record that the physician rendering the services was licensed 
to practice under the statute. Proof that he practiced as a physi
cian raises the presumption in actions between third parties that 
he was licensed to do so.  

3. Assault and Battery: DAMAGES: EVIDENCE OF DisPosITION. In an 
action for assault and battery, self-defense being pleaded as a de
fense to the action, proof that plaintiff was of a quarrelsome dis
position and ungovernable temper must be made by proof of gen
eral reputation and not by opinions of witnesses based on their 
individual observation.  

4. Trial: MiscoNDucT OF ATTORNEY: REVIEw. Generally a judgment 
will not be reversed because of improper remarks by counsel in 
argument when, on objection made the court interposes, the jury 
is directed to disregard the statement, and the improper remarks 
are not repeated.  

5. - -: - : ADMoNITION. In such case an admonition addressed 

by counsel making the remark to the jury is equivalent to one 

addressed by the court.  

6. - : - : EXCEPTIONS: REVIEW. In order to preserve for re

view error in permitting improper remarks by counsel, objection 

must be made at the time, a ruling obtained and exception taken.  

ERROR from the district court of Dodge county. Tried 
below before MARSHALL, J. Affirmed.  

Frick c& Dolezal, for plaintiff in error.  

J. C. Crawford and A. H. Briggs, contra.  

IRVINE, C.  

Lund sued Golder for assault and battery. The de
fenses interposed were a denial of the assault, self-
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defense, and certain averments by way of mitigation of 
damages. There was a verdict and judgment for the 
plaintiff for $1,500, which the defendant seeks to reverse.  

Certain assig-nments of error are waived in the brief.  
Of those insisted upon, two relate to the admission of 
evidence with regard to the expenses of medical attend
ance in the treatment of plaintiff for the injuries alleged 
to have been inflicted upon him. The plaintiff, after nar
rating the circumstances and consequences of the alleged 
beating, testified that he called Dr. Bartlett to treat his 
wounds; that he was confined to bed for six weeks and 
required constant nursing. He was then asked this ques
tion: "What amount of money did you expend in employ
ing physicians, or physician and medicine together?" 
This was objected to, the objection overruled, and an ex
ception taken. Aside from other grounds of objection, 
which apply to another assignment of error and which 
will be noticed later, it is urged that this question per
mitted a recovery for any sum the plaintiff might have 
seen fit to expend. It is true that the measure of recov
ery for such expenses is not the sum actually expended, 
but is confined to the reasonable expense. (Hlcritt v.  
Eisenbart, 36 Neb., 794; City of Friend v. Ingersoll, 39 Neb., 
717.) In the cases cited, however, the evidence of actual 
expenses was not coupled with evidence that such ex
penses were reasonably incurred, and verdicts based 
solely on the evidence of actual expenditure were held 
bad for that reason. The rule whereby such expendi
tures are recovered is based upon the doctrine of avoid
able consequences. It is the duty of the person injured 
to exercise reasonable precautions in order to render the 
injury as slight as possible. Failing to perform that 
4duty,. he cannot recover for consequences which might 
thereby have been avoided; therefore he is entitled to 
to recover the expenses reasonably by him incurred by 
reason of such precautions. As held in the cases cited, 
he may not recover his actual expense, regardless of its 
reasonableness. On the other hand, he cannot speculate
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on this item of damages and recover what would be a 
reasonable expense unless he has in fact incurred it, 
either by payment or by becoming liable therefor. In 
cases of personal injuries, in order to recover for medical 
attendance and similar items, it is necessary, therefore, 
for the plaintiff to show two facts: First, what expense 
he actually incurred; and secondly, that it was reason
ably incurred. It is not the reasonable charge for medi
cal services which he may recover, but the expense to 
him of such services, not to exceed their reasonable value.  
It was, therefore, proper for the plaintiff to show what 
expense he had actually incurred, and in this case this 
evidence was followed by proof of what was reasonably 
incurred, so the case does not fall within the rule of either 
of the cases above referred to.  

Dr. Bartlett, after testifying that he was a practicing 
physician in Dodge county, and had been such for three 
years, and that he had rendered professional services to 
the plaintiff in the treatment of his injuries, was asked: 
"What are your charges for attending the plaintiff dur
ing that sickness?" This was objected to as incompe
tent, irrelevant, and immaterial, and because no proper 
foundation had been laid for the question. The objection 
was overruled. In support of this objection it is urged 
that there was no evidence that Dr. Bartlett had coin
plied with the provisions of chapter 55, Compiled Stat
utes, with regard to the practice of medicine; that he 
was, therefore, not shown to be qualified to testify as an 
expert in regard to the value of his services, and further, 
that section 15 of that chapter providing that no person 
who has not complied with the provisions of that act 
may recover for medical services, and the plaintiff not 
having at the time of the trial paid the bill, it was not 
shown that any expense had been incurred for which the 
plaintiff was legally liable. The first part of the argu
ment does not meet the question, which does not relate 
to the value of the services, but to the actual charge 
therefor. The objection would apply, however, to the
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following question, which related to the reasonableness 
of the charge, and which was also properly objected to.  
A consideration of the second reason, however, argumen
tatively disposes of this question, although we do not 
wish to be understood as holding that in order to qualify 
a person learned in the profession to testify as an expert 
he must necessarily be qualified under the act to practice 
medicine in this state. It is true that the act in section 
15 does in express terms prohibit a recovery for medical 
services rendered by a person not licensed to practice 
under the act. (Maxcell v. Siciyart, 48 Neb., 789.) But it 
does not follow that in all proceedings the burden is upon 
the party asserting the professional character of the phy
sician to prove by the record his license to practice. It 
has been said that "The general rule is that when a per
son is required to do a certain act, the omission of which 
would make him guilty of a culpable neglect of duty, it 
ought to be intended that he has duly performed it unless 
the contrary is shown. * * * But in civil or criminal 
prosecutions for a penalty for doing acts which the stat
utes prohibit, excepting by those who are licensed there
for, no such presumption arises; and where the subject
matter of the negative averment lies peculiarly within 
the knowledge of the other party, the averment is taken 
as true unless disproved by the other party." (State v.  
Crowoell, 25 Me., 171; Brown v. Young, 2 B. Mon. [Ky.], 26.) 
The authorities are generally to the effect that in a prose
cution for carrying on a trade or profession without a 
license the burden is on the defendant to prove the li
cense, but only because it is a fact peculiarly within his 
own knowledge, and one susceptible of very ready proof 
by him, while the contrary might require voluminous or 
difficult proof by the prosecution. In some cases this 
rule has been extended to actions for services performed 
by some person exercising a calling requiring a license.  
(See, among other cases, Adams v. Stewart, 5 Harr. [Del.], 
144; Dow v. Haley, 30 N. J. Law, 354.) On the other 
hand, there are many cases distinguishing between prose-
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cutions and actions for penalties on the one hand, and 
suits to recover for services on the other, holding that in 
cases of the latter class the presumption is in favor of a 
license. (Brown v. Young, supra; Haskill v. Commonwealth, 
3 B. Mon. [Ky.], 342; McPherson v. Cheadell, 24 Wend.  
[N. Y.], 15; Thompson v. Sayre, 1 Den. [N. Y.], 175; Will
iams v. People, 20 Ill. App., 92.) We are not called upon 
to here determine what would be the rule in an action 
for services by the physician. The cases holding that in 
such actions a license is presumed distinguish such ac
tions from prosecutions, or penal actions for proceeding 
without a license, on the ground that in the former class 
the issue is collateral. Whether or not this reason is 
sound when applied to an action for services, it is cer
tainly sound when applied to an action between third 
parties, such as the case before us. To practice medicine 
without a license is, by section 16 of the act, made a mis
demeanor, so that to require the license in this case to be 
affirmatively proved would be to presume a stranger to 
the action guilty of a crime. The reason for indulging 
apparently a similar presumption in prosecutions or 
penal actions has been already stated, to-wit, the fact 
that the evidence lies peculiarly within the power of the 
defendant. This reason does not apply when the quali
fications of the physician are involved in a proceeding to 
which he is not a party. We think, therefore, whatever 
may be the rule in an action by or against the physician, 
that in an action to which he is not a party proof that 
he practiced as a physician raises the presumption that 
he was qualified to do so. A case directly in point and 
sustaining this view is City of Chicago v. Wood, 24 Ill.  
App., 40.  

A witness was asked the following question, referring 
to the plaintiff: "Were you acquainted with his dispo
sition and character as to being peaceable or quarrel
some?" This was on objection excluded, and the defend
ant then offered to prove that the witness knew the 
disposition and character of the plaintiff, and that he
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was quarrelsome, easily aroused, and had an ungovern
able temper. This evidence was offered in support of the 
plea of self-defense. We can certainly see no reason why 
it is not proper, in support of such a defense, to make proof 
of the plaintiff's character in a civil action for assault and 
battery as much as in a prosecution for homicide; but 
in such cases the proof must be of the plaintiff's general 
reputation, and not by the opinion of witnesses as to 
his general character. (Carleton v. State, 43 Neb., 373.} 
Neither the question nor the offer promised the produc
tion of evidence of reputation, but merely of the witness' 
opinion, and the case last cited is on this point directly 
applicable.  

Several assignments relate to alleged misconduct of 
counsel in argument. The showing made was by affida
vits in support of a motion for a new trial. There is 
very little conflict in the evidence as to what occurred.  
The trial judge having overruled the motion for a new 
trial, we should properly consider this evidence in the 
light most favorable to the plaintiff, but there being so 
little conflict, we accept the statement of defendant's.  
witnesses to the effect that during the closing argument 
one of the counsel for plaintiff said that he had known 
the defendant for a number of years; that they had al
ways been good friends, and that later he said: "I tell 
you, Golder is a fighter, and he is the bully of that whole 
country up there when he gets his Irish up." Thereupon 
the defendant excepted to the statement of counsel that 
Golder was a fighter and a bully; and the court said that 
the statement was improper and such statements should 
not be made. Counsel for plaintiff then said that the 
jury should not pay any attention to it, and the defendant 
still insisted on his exception. It does not appear that 
the language was repeated, or that any similar remark 
was thereafter made. It is urged that the mere remark 
of the court that the statement was improper was not suf
ficient without an admonition to the jury to disregard the 
statement, but the defendant's proof shows that counsel

872 [VOL. 50



Golder v. Lund.  

for the plaintiff himself gave the jury that admonition.  

There may be cases so flagrant,-such abuses of the privi

lege of counsel,-that a remark, once made, would be so 

prejudicial that no admonition by the court would cure 

the error, but we do not think that the remark here com

plained of was of that character. It was only by infer

ence from a former statement that it could be taken as a 

statement of fact within counsel's knowledge, rather 

than an inference from the testimony. Generally an ad

monition by the court, when the improper language is 

not persisted in, is sufficient to cure the error. (Atkins v.  

Gladwish, 27 Neb., 841; Mehagan v. Mcilanus, 35 Neb., 
633.) 

Counsel also, in argument, commenting on the testi

mony of the physician as to the time which it would take 

for the wound to heal, said: "I have had a good deal of 

experience with wounds myself, and I have never known 

a wound to heal up in as short a time as Dr. Inches said 

it would." Objection was made to this language, but no 

ruling obtained from the court, and counsel desisted from 

stating his own experience. In order to render available 

an assignment of error based on improper language used 

by counsel in argument, not only must objection be made 

at the time, but a ruling obtained and an exception taken.  

(Gran v. Houston, 45 Neb., 813.) No ruling having been 

obtained on this objection, and counsel having yielded 

to the suggestion and desisted from further statements 

of that character, the language, if improper, which we 

do not decide, was not ground for reversal.

AFFIRMED.
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STATE OF NEBRASKA, EX REL. WOODRUFF-DUNLAP 
PRINTING COMPANY, V. J. S. BARTLEY ET AL.  

FILED MARCH 3, 1897. No. 8948.  

1. Mandamus. A writ of mandamus will only be allowed when the 
relator clearly establishes his right. Nothing essential to that 
right will be taken by intendment.  

2. - : STATE PRINTING BOARD: AWARDING CONTRACTs. The statute 
providing that no bid for state printing shall be considered unless 
accompanied by a bond conditioned to give bond for the perform
ance of the contract should it be awarded, a bidder, though other
wise entitled to the contract, cannot have the aid of a writ of 
mandamus to compel the awarding of the contract to him when 
he does not show that his bid was accompanied by the bond so re
quired.  

ORIGINAL application for mandamus to require the state 
printing board to award to the relator the contract to 
print and bind the reports of state officers, and other re
ports. Writ denied.  

J. H. Broady, for relator.  

C. J. Smytth, Attorney General, and Ed P. Smith, Deputy 
Attorney General, for respondents.  

IRVINE, C.  

An act of 1883, Session Laws, chapter 61, Compiled 
Statutes, chapter 68, provides for printing for the state.  
The auditor of public accounts, treasurer, and secretary 
of state are constituted a state printing board and given 
general supervision over the matter of state printing, in 
the manner provided by the act. The act provides that 
the board shall advertise at certain times, and in a cer
tain manner, for proposals for the different classes of 
printing provided for. It is required that the advertise
ment shall state that the board reserves the right to 
reject any and all bids (sec. 4); that the proposal or bid 
for any of the contracts shall not be considered unless
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the same shall be accompanied by a bond in the sum of 

$5,000, with two or more sureties, conditioned that in case 

the party proposing shall be awarded the contract he 

will, within five days after the award, enter into bonds 

for the faithful performance thereof (sec. 7). It is then 

provided that it shall be the duty of the secretary of 

state to give immediate notice to the successful bidder 

of the acceptance of his proposal, and that he shall in 

tive days thereafter enter into bonds in the sum of not 

less than twice the amount of the contract price, condi

tioned for the faithful performance of the contract, and 
if he fail to give bond within the time allowed, then "the 
contract shall be given to the next lowest bidder, who 
will give bond as aforesaid, or the board may, in their 

discretion, advertise anew and relet the contract in the 

manner hereinbefore provided." (Sec. 8.) Further pro
vision is made for actions upon the preliminary bond for 

failure to give the final bond. (Sec. 10.) Section 2 of the 

act is as follows: "The printing of all bills for the legis
lature, with such matters as may be ordered by either 

house thereof to be printed in bill form, shall be let in 

one contract. The printing and binding of the senate 
and house journals shall be let in another contract. The 
printing and binding of reports of state officers author

ized by law to be printed, and all other reports and docu

ments ordered by the legislature, except such as enter 
into and form a part of the journals, shall be let in an

other contract. The printing and binding of the laws,.  

joint resolutions, and memorials enacted by the legisla
ture shall be let in another contract. And the printing 
and binding of all blanks, blank books, and circulars re
quired to be furnished by the officers of the executive 

department of the state shall be let in another contract." 
The relator, a corporation formed for the purpose of 

conducting a printing business, instituted this action 

against the then members of the state printing board, 
praying for a writ of mandamus to require the respond
ents to award and let to the relator a contract for the
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printing and binding of the reports of state officers and 
all other reports and documents ordered by the legisla
ture, except such as enter into and form a part of the 
journals. The terms of office of the original respondents 
having expired, an amendment was made praying for 
similar relief against their successors. The attorney gen
eral, on behalf of the respondents, demurred generally to 
the relation.  

Omitting formal and unessential matters, the relation 
avers -that the state printing board duly advertised for 
bids as provided by the act, designating as class 1 the 
printing of bills for the legislature, with such matters 
as may be ordered by either house; as class 3, the reports, 
of state officers and other reports and documents ordered 
by the legislature not forming a part of the journals, 
and undertook to reserve under class 3 the right to award 
contracts in whole or in part, as the board should elect; 
that the relator filed its bid for the work designated as.  
class 3; that this bid was considered; that it was the 
lowest and best bid therefor in the aggregate; that, con
sidered by items, its bid was the lowest for certain re
ports, but the bids of two others were lower than the bid 
of the relator for certain other reports; that the relator 
then tendered to the printing board its bond, as required 
by law, for the performance of the contract for printing 
all the reports, but the board refused to award to the 
relator the contract for the whole of the work, solely 
because it deemed proper to sever the contract and award 
to the relator the printing only of such reports for which 
it was the lowest bidder, and undertook to award to the 
two other competitors referred to the contracts for print
ing those reports for which they were, respectively, the 
lowest bidders. The relator contends that under section 
2 of the law, already quoted, the printing of all reports 
must be awarded in a single contract, and that the board 
had no power under the law to sever the contract. The 
respondents, in support of their demurrer, contend 
against this construction of the statute, and also insist
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that the relator has, for other reasons, failed to show a 

right in itself to the contract, among such being that the 
relator does not aver that it tendered the preliminary 
bond required by section 7 of the statute. This defect 

is fatal to relator's case, and renders a decision of other 

questions unnecessary. The positive mandate of the law 

in section 7 is that a proposal shall not be considered 
unless it be accompanied by a bond conditioned for the 

giving of bond for the performing of the contract in case 
it shall be awarded. This provision is not idle and the 

giving of the preliminary bond is not a bare formality.  
If a bidder is successful and fails to give the proper bond 

for the performance of his contract, the board may either 
relet the contract to the next lowest bidder who will give 
bond or it may readvertise and receive new bids. In 

either event the state sustains a loss, and the requiring of 
preliminary bonds is for the purpose of protecting the 

state against that loss. While the relator alleges that it 
tendered the final bond for the performance of the con
tract, it does not allege that it tendered the preliminary 

bond with the bid. If that bond was not tendered, it was 
not only the right, but the duty of the board to disregard 
the bid. In order to obtain a writ of mandamus the right 
of the relator must be clear, and nothing essential to that 

right will be taken by intendment. (State v. School Dis

trict, 8 Neb., 92; State v. Mayor and Council of Omaha, 14 

Neb., 265; State v. Nelson, 21 Neb., 572; State v. Babcock, 
25 Neb., 500; State v. Sabin, 39 Neb., 570; State v. Cook, 43 
Neb., 318; State v. Home Street P. Co., 43 Neb., 830; State 

v. Bounnan, 45 Neb., 752.) While the relation alleges that 

the board based its refusal solely upon its claim of power 
to sever the contracts, still the writ should not be granted 
unless it be made to appear that the relator was, aside 
from that contention, entitled to the award.

WRIT DENIED.
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Seaver v. Hall.  

EUGENE F. SEAVER ET AL. V. JOHN HALL.  

FILED MARCH 3, 1897. No. 7124.  

1. Vendor and Vendee: BREACH OF CONTRACT: DAMAGES. When two 
or more persons have contracted to convey land to a third person, 
the vendors cannot, by contract or conveyance among themselves, 
release any of them from the obligation to respond to the vendee 
for damages arising from a breach of the contract.  

2. -- : FAILURE TO MAKE TITLE: REMEDY OF VENDEE. Where a 
vendor of land cannot make title, the vendee may at his election 
recover payments of purchase money with interest, or damages 
for the loss of his bargain.  

3. --- : -- : SPECIFIC PERFORMANCE. Where time is not of the es
sence of the contract, a vendor who is unable to make title at the 
time he should convey, may have specific performance by tender
ing good title at any time before decree, provided he has acted in 
good faith and specific performance can be enforced without injus
tice to the vendee.  

4. . RENTS AND COSTS. In such case an awarding 
of rents to the vendee together with costs, in the absence of spe
cial circumstances adjusts the equities.  

5. Record for Review: DATE OF FINDINGS. The record as to the time 
a finding was made prevails as against an objection based on the 
hypothesis that the finding was earlier made, in the absence of 
some showing of record in support of the objection.  

ERnoR from the district court of Douglas county.  
Tried below before BLAIR, J. Reversed.  

Wharton, & Baird, Bartlett, Baldrige & De Bord, and 
Breckenridge & Breckenridge, for plaintiffs in error.  

George W. and W. G. Doane, contra.  

IRVINE, C.  

This action was begun by Hall against Eugene F. Sea
ver, George N. Hicks, James M. Swetnam, George W.  
Loomis, Amelia Burroughs, and Ella E. Latson to recover 
moneys paid to the defendants under a contract for the 
purchase of land. From a judgment for the plaintiff
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the defendants prosecute error. The questions raised are 

for the most part questions of law of general application.  

The case was tried to the court, a jury having been 

waived, and the facts may perhaps be best stated by an 

abstract of the special findings, which, except in one 

particular, are admitted to be in accordance with the 

evidence.  
On June 8, 1887, Hall entered into a contract with the 

defendants whereby defendants agreed to sell plaintiff 

lot 7, block 4, West Lawn Addition, to which the defend

ant then had a valid fee-simple title. The price was $425.  
The time for payment was extended, but final payment 
made June 14, 1893, and a deed demanded, which defend

ants were unable to make, because the defendant Seaver 
"had, through inadvertence and mistake, conveyed the 

same to one Ames, and so had put it beyond his power 
to convey the same to plaintiff, and. defendants at that 

time had no title thereto." April 27, 1888, the defend

ants, who prior thereto had owned in common the tract 

of land known as West Lawn, including the lot in ques

tion, divided their respective holdings, lot 7, block 4, fall

ing to the defendant Seaver. The other defendants exe

cuted to him a quitclaim deed and assigned to him their 

interest in the contract with plaintiff. All payments 

made thereafter were made to Seaver, "as they had been 

before that time," but plaintiff had no notice until he had 

fully completed his payments that the title did not re

main in the defendants, as it was when the contract was 

made. When final payment was made Seaver promised 

to deliver a warranty deed, "but prior to that time the 

said Seaver had, as hereinbefore stated, through inad

vertence and mistake, but without any intention what

ever to commit any fraud upon plaintiff, conveyed (with 

forty-nine other lots) the said lot 7, block 4, West Lawn, 

to one George W. Ames, and learned such mistake on said 

June 14, 1893, and immediately upon ascertaining such 

fact entered upon negotiations with said Ames to procure 

a reconveyance of said lot from Ames to said Seaver, in
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order that the said Seaver might make the conveyance 
of said lot to said Hall, but said negotiations failed be
cause of the inability of. Seaver to pay the price asked 
for said lot." July 18, 1893, plaintiff served notice upon 
the defendants of his intention to rescind the contract.  
Between June 14 and July 19 (when the suit was brought) 
Seaver endeavored to procure title, but failed to do so 
until March 15, 1894. After the negotiations between 
Seaver and Ames failed, defendant Loomis continued 
same, with the result that on March 15, 1894, Ames and 
wife reconveyed to Seaver. March 21, Seaver and wife 
made and tendered to plaintiff their warranty deed, which 
plaintiff refused. The title was then clear. Judgment 
was rendered for the amount which had been paid by 
Hall, with interest.  

The first question presented relates to the measure of 
damages. It is contended that if the case be viewed as 
an action for money had and received, the judgment 
should have been against Seaver alone for moneys paid 
after the partition among the defendants, and, viewed 
as an action for damages for breach of contract, the meas
ure would be the value of the lot at the time conveyance 
should have been made, and not the purchase price. There 
are no forms of action under the Code except where spe
cially provided. The question is, does the petition state 
any cause of action, and if so, one calling for the relief 
granted? We do not think that the partition of the prop
erty among the defendants released any of them from 
liability to Hall. The contract was with all the defend
ants, and while they might by agreement among them
selves partite the property and change their mutual 
rights and obligations, they could not by such action 
affect their obligations to Hall or discharge any of them 
from any of such obligations. While as among the de
fendants Seaver became entitled to receive the purchase 
money to his own use, Hall could still hold them all re
sponsible for the performance of their contract and look 
to all for damages resulting from its breach, no matter
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how those damages accrued. It is claimed that that part 

of the findings to the effect that plaintiff had no notice 

of the conveyance to Seaver is not sustained by the evi

dence. We think, however, it is. As to the measure of 

damages, it has been several times held that the vendee 

who has paid the purchase money may, on failure of title, 
recover it back, and this although the vendee was himself 

in default. (Eaton v. Redick, 1 Neb., 305; Reed v. Beards

ley, 6 Neb., 493; McPherson v. Wiswell, 19 Neb., 117.) And 

this doctrine receives much support elsewhere. (See, for 

instance, Stickter v. Guldin, 30 Pa. St., 114; Bassett v. Bas

sett, 55 Me., 127; Hurd v. Denny, 16 Ill., 492.) There are 

other cases in this court holding that the vendee is enti

tled to the benefit of his bargain, and assimilating the 

rule of damages to that in cases of personal property.  

(Wasson v. Palmer, 13 Neb., 376; Carver v. Taylor, 35 Neb., 
429; Violet v. Rose, 39 Neb., 660.) It would appear that 

this court has thereby placed itself on both sides of the 

much disputed question as to whether, when the vendor 

cannot make title, only nominal damages can be recov

ered, or whether the vendee is entitled to the benefit of 

his bargain. Some cases hold that the former rule ap

plies where the vendor acted in good faith (Conger v.  

Weaver, 20 N. Y., 140), and that the latter applies when 

the vendor was guilty of fraud (Peonpelly v. Phelps, 40 N.  

Y., 59). If this distinction is to be observed, and it re

ceives support in many states other than New York, the 

present case would, under the findings, be brought within 

the rule of nominal damages; that is, the damages would 

be nominal for the breach, but the vendee would be en

titled to recover his payments, a result which would sus

tain this judgment. It may well be doubted, however, 
whether, in a state where exemplary damages are not per

mitted, the measure of recovery should depend on the 

good faith of the vendor. The object of the law is to af

ford compensation, and not to punish, in civil cases, and 

the actual damage is the same regardless of the motive of 

the vendor. We think, however, that the cases can be 
60
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reconciled on a more logical basis. The vendor should not 
be permitted to speculate on his contract. If either rule of 
damages should be enforced, to the exclusion of the other, 
he would be permitted to do so. If the rule of nominal 
damages alone prevails, then if the land rises in value 
the vendor may obtain the benefit of the increase by 
breaking his own contract, as by putting it out of his 
power to fulfill it. If the rule of substantial damages 
alone applies, the vendor, when the property has fallen 
in value, may keep the purchase money and the lot by 
repaying only the decreased value of the lot. The law 
will not permit a party to so speculate and reap a profit 
by violating his contract. We think the true rule to be 
that the law reposes in the innocent vendee an election 
either to treat the contract as rescinded and recover back 
what he has paid, or to ask damages for the breach. In 
this case he relied on rescission, pleaded the payments 
made, and asked judgment therefor, thus exercising that 
election.  

The defendants next invoke the doctrine that where 
time is not of the essence of the contract, and the vendor 
is not able to make a good title at the time the contract 
ought to be performed, nevertheless a court of equity will 
afford him relief if he subsequently perfect his title and 
tender a good conveyance before decree. The general 
principle has been several times recognized by this court.  
(Filley v. Duncan, 1 Neb., 134; King v. Gsantner, 23 Neb., 
797.) This proposition is met in the present case by sub
stantially two arguments. The first is that this is an 
action by. the vendee after rescission, and not a suit for 
specific performance; the second, that specific perform
ance will not be decreed unless the party seeking it has 
been ready, prompt, and eager in the performance of his 
part. As to the first argument, it is sufficient to say 
that the Code recognizes no distinction between proceed
ings at law and in equity. The defendant may interpose 
an equitable defense. In this case the defendants set 
up the facts in their answer and prayed that the plaintiff
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might be required to accept a conveyance. If in an action 
by the vendor, who failed at the proper time to tender 
good title, the vendee will be required to accept it when 
subsequently tendered, there is no reason under our svs
tem of practice why the present ability to furnish a good 
title, and tender thereof, cannot be presented as a defense 
to the vendee's action for damages. As to the second 
argument, the rule that a party to enforce specific per
formance must be ready and prompt on his part yields 
to the general doctrine that time is not of the essence of 
the contract, and does not prevail in such cases as this, 
where the vendor becomes able within a reasonable time 
to perform, where his contract was not speculative, but 
entered into in good faith, and when the situation of the 
other party has not been altered so as to render specific 
performance unjust to him. One text-writer states the 
rule as follows: "It is accordingly held that if a sub
stantial ownership exists, though the title be not fully 
cleared on the appointed day, specific performance may 
be decreed; and the court may rectify the incidental delay 
by giving the intermediate rents to the purchaser, and 
interest on the purchase money to the vendor." (Adams, 
Equity, 88.) Another says: "Courts of equity will also 
relieve the party vendor by decreeing a specific perform
ance where he has been unable to comply with his con
tract according to the terms of it, from the state of his 
title at the time, if he comes within a reasonable time, 
and the defect is cured. So if there has been no unneces
sary delay courts of equity will sometimes decree a spe
cific performance in favor of the vendor, although he is 
unable to make a good title at the time when the bill is 
brought, if he is in a condition to make such a title at or 
before the time of the decree." (Story, Equity Jurispru
dence, 777.) Under the rule as first stated the vendees 
might in this case fail because they did not show a sub
stantial ownership at the time they should have per
formied. Under the rule stated by Story this is imma
terial. While most of the cases are where there was a
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technical defect of title, the rule is usually stated in the 
language of Story, and Hepburn v. Dunlop, 1 Wheat. [U.  
5.], 179, seems to have been a case where the defect was 
not simply a defect in the technical legal title. (See 
Hepburn v. Auld, 5 Cranch [U. S.], 262, and Dresel v. Jordan, 
104 Mass., 407.) However this may be, we think the case 
of King v. Gsantner, supra, controls us here. One of the 
defects in the vendor's title in that case arose from the 
fact that before plaintiff's grantor had recorded his deed, 
his grantor had, through inadvertence and mistake, made 
a deed to a stranger. It was held that a tender of title 
several months thereafter was sufficient. The point dis
cussed in nearly all the cases is not the character of the 
defect in the vendor's title, but his good faith and the 
practicability of awarding specific performance without 
injustice to the vendee. The findings are that Seaver, 
immediately on ascertaining that the lot had been con
veyed to Ames, entered upon negotiations to reinvest him
self with the title, and that before decree he had done so 
and tendered a conveyance. This seems to be sufficient.  
(Story, Equity Jurisprudence, supra; Hepburn v. Dunlop, 
supra; McKinney v. Jones, 55 Wis., 39; Mussleman's Appeal, 
<85 Pa. St., 480; Leavitt v. Morrow, 6 0. St., 71; Brown v.  
Haff, 5 Paige Ch. [N. Y.], 235.) It would seem, therefore, 
that the vendors brought themselves within the rule.  

It is urged that the contract was for a warranty deed 
from all the defendants; that the other defendants con
veyed to Seaver by deed of quitclaim; and that only 
Seaver's warranty was tendered. The bill of exceptions 
discloses that on the 13th of June, 1894, the defendants 
noved to reopen the case and for leave to introduce addi

tional testimony. Such leave was granted and the de
fendants tendered a warranty deed to Seaver from the 
,other defendants, duly recorded. A general objection to 
-this deed as incompetent, immaterial, and irrelevant was 
sustained. It is asserted that this tender was not made 
until after the court had announced its findings. The 

transcript shows that the findings were made June 26,
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and while the plaintiff objected to reopening the case on 

the ground that the findings had already been announced, 
the record does not disclose anything in support of the 

objection, and we must accept the evidence of the record 

rather than the inference from this objection not sup

ported by the record.  
There is nothing to show that there had been any 

change in the situation of the parties rendering it unjust 
to Hall to require him to accept performance, except what 

can be corrected by allowing him the rental value of the 

laud pending the delay, and awarding costs against the 

defendants. This, we think, should be the course taken.  

The judgment of the district court is reversed and the 

cause is remanded for further proceedings in accordance 
with this opinion.  

REVERSED AND REMANDED.  

T. R. NORCROSS V. G. P. BALDWIN.  

FILED MARCH 17, 1897. No. 7177.  

Replevin: LIEN: PLEADING. A plaintiff in replevin who claims a 

special ownership by virtue of a chattel mortgage must, in his 

petition, allege facts showing his interest in the property in con

troversy, and also facts which entitle him to the immediate pos
session thereof.  

ERROR from the district court of Gage county. Tried 

below before BusH, J. A/firmed.  

E. 0. Kretsinger, for plaintiff in error.  

A. D. McCan dless and S. J. Tvttle, contra.  

POST, C. J.  

This was an action of replevin by the plaintiff in error 

against the defendant in error in the district court for

885VOL. 50] JANUARY TER-M, 1897.



886 NEBRASKA REPORTS. [Vo . 50 

Shryock v. Shryock.  

Gage county. There was a. verdict below finding that 
the right of property and right of possession of the prop
erty in controversy was in the defendant, and assessing 
damage against the plaintiff for the wrongful detention 
thereof, upon which judgment was entered, and from 
which the latter prosecutes error.  

It is in the petition below alleged that the plaintiff 
therein is entitled to the immediate possession of the 
property described, by reason of a special ownership or 
interest therein through a chattel mortgage executed by 
one Baldwin, but without the statement of any facts 
entitling him to such possession. It was held in Camp v.  
Pollock, 45 Neb., 771, as the natural and necessary result 
of the decision in Musser v. King, 40 Neb., 892, overruling 
Adams v. Nebraska City Nat. Bank, 4 Neb., 370, that a 
plaintiff in replevin who relies upon a special ownership 
by means of a chattel mortgage must allege not only the 
facts with respect to such ownership, but also facts which 
entitle him to the possession of the mortgaged property.  
The authorities cited by IRVINE, C., in Camp v. Pollock, 
supra, without doubt support the proposition that where, 
by the terms of a mortgage, the mortgagor is entitled to 
possession of the property conveyed, the mortgagee can
not maintain a possessory action therefor against an 
officer who has levied upon the same as the property of 
the former. The reasoning there employed is quite as 
applicable to the case at bar. It follows that the petition 
fails to state a cause of action, and that the judgment 
must be 

AFIRMlED.  

THOMAS Wr. SKItYOCK ET AL. V. CELIA V. SHRYOCK ET AL.  

FILED MARCH 17, 1897. No. 7073.  

Insurance: MUTUAL BENEFIT AssOCIATIONS: BENEFICIARIES. A mutual 
benefit association whose declared object is "to give moral and 
material aid to its members by assisting them in business," etc.,
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and "to establish a benefit fund, from which not exceeding $3,000 
shall be paid at the death of a member to whomsoever he shall 
designate, or.if a legatee be not mentioned, then to the heirs at 
law of the deceased," in the year 1881 issued a certificate of mem
bership to one S. Said certificate is in form similar to those in 
common use by associations of like character, with the exception 
of the beneficiary clause, viz.: "It is my will that the benefit fund 
named in this certificate be paid to -- legal heirs, subject to 
revocation or assignment at pleasure on presentation of this cer
tificate to the supreme secretary," etc. The insured, about ten 
years previous to his death, which occurred in the year 1892, in
tending to make provision for his parents, indorsed said certifi
cate as follows: "Two thousand dollars of this policy to be paid 
to my father and mother if living at the time of my death.  
(Signed) W. B. S." In a proceeding by the widow and daughter 
of the insured against his father and mother to determine the 
rights of the parties with respect to the fund realized upon said 
certificate, held: (1.) The act of the insured in directing payment 
to his father and mother was an original designation, and not a 
change of beneficiaries within the meaning of the certificate and 
laws of the association. (Hanson v. Minnesota Scandinarian Relief 
Ass'n, 59 Minn., 123.) (2.) Viewing said transactions as a change 
of beneficiaries, it sufficiently answers the requirements of the 
certificate and by-laws in that regard. (3.) If it was necessary to 
present the certificate to the supreme secretary as a condition 
precedent to the rights of the insured to designate his parents as 
beneficiaries thereunddr, such presentation will be presumed from 
the designation actually made, accompanied by an intention to 
provide for the beneficiaries named and the subsequent payment 
by the insured during his lifetime of assessments for their benefit.  

ERROR from the district court of Cass county. Tried 
below before CHAPMAN, J. Reversed.  

The opinion contains a statement of the case.  

Beeson & Root, for plaintiffs in error: 

The Equitable Aid Union is a mutual insurance com
pany, and the rules applicable to old-line companies do 
not apply. (Masonic MA'tnal Benefit Society v. Burkhart, 
10 N. E. Rep. [Ind.], 79.) 

All a beneficiary has during the lifetime of a member 
who holds the certificate is a mere expectancy which 
gives no vested rights, but is subject to the will of the 
person taking out the insurance. Whenever the will of
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the assured is satisfactorily manifested that he desires a 
change, or has made a change of the beneficiary, no mat
ter in what manner, or by what method, the expectancy 
of the first designated beneficiary is destroyed, and the 
money should be paid as directed by the deceased. (Miar4 
v. American Legion of Honor, 21 N. E. Rep. [Mass.], 1070; 
In re Breitung's Estate, 46 N. W. Rep. [Wis], 891; Atihony 
v. Massachusetts Benefit Association, 33 N. E. Rep. [ Mass.], 
577; Chandler's Appeal, 34 Wis., 505; Brown v. Mansus, 
5 At]. Rep. [N. H.], 768; Chapman v. Mcllorath, 77 Mo., 
38; Griswold v. Sawyer, 4 Am. R. & C. Cas. [N. Y.], 98; 
Grand Lodge v. Noll, 51 N. W. Rep. [Mich.], 268; Schmidt v.  
Knights of Pythias Ins. Association, 47 N. W. Rep. [Ia.], 
1032.) 

A. N. Sullivan, contra.  

References to question as to change of beneficiary: 
Harley v. Heist, 86 Ind., 196; Presbyterian Mutual Assur
ance Fund v. Allen, 106 Ind., 593; Duvall v. Goodson, 79 
Ky., 224; Continental Life Ins. Co. v. Palmer, 42 Conn., 64; 
Union Mutual Aid Association v. Montgomery, 38 N. W. Rep.  
[Mich.], 588; McKinney v. Stewart, 5 Kan., 392; Weisner v.  
Zann, 39 Wis., 200; State v. Engle, 21 N. J. Law, 367; Bailey 
v. Bailey, 25 Mich., 188; Richards v. Miller, 62 Ill., 424.  

The mention of one method of change of beneficiary 
excludes all others. (Holland v. Taylor, 111 Ind., 127; 
Stephenson v. Stephenson, 64 Ia., 534; National Mutual Aid 
Society v. Lupold, 101 Pa., 111; Gentry v. Knights of H1o1nor, 
23 Fed. Rep., 718; Ireland v. Ireland, 42 Hun [N. Y.], 212; 
Knights of Honor v. Nairn, 60 Mich., 44; Highland v. High
land, 109 Ill., 366; Greeno v. Greeno, 23 Hun [N. Y.], 478; 
Manning v. Supreme Lodge, 5 S. W. Rep. [Ky.], 385; Olm
sted v. Masonic Mutual Benefit Society, 37 Kan., 93; Daniels 
v. Pratt, 143 Mass., 216; Hotel Men's Benefit Association v.  
Brown, 33 Fed. Rep., 11; Coleman v. Knights of Honor, 18 
Mo. App., 189.)
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POST, C. J.  

This is a petition in error to review a judgment of the 

district court for Cass county reversing an order of the 

county court in the settlement of the estate of William 

B. Shryock, deceased. The primary question of the con

troversy relates to the disposition of the sum of $2,805, 
the proceeds of a certificate of membership held by de
ceased in the Equitable Aid Union, a benevolent fraternal 

society issuing insurance to members thereof upon the 

so-called asssessment plan. The object of the order 

named, according to its constitution, which was intro

duced in evidence, is " * * * 4. To give all moral 

and material aid in its power to members, by assisting 
each other in business, in obtaining employment, and in 

sickness. 5. To establish a benefit fund, from which not 

exceeding $3,000 shall be paid at the death of a member 

to whomsoever the member shall designate, or if a legatee 

be not mentioned, then to the heirs at law of the de

ceased." The certificate in question bears date of Febru

ary 26, 1881, and is in form substantially similar to those 
in common use by fraternal and mutual benefit associa

tions, with the exception of the beneficiary clause, which 

reads as follows: 

"To the Officers and Members of the Supreme Union, E.  

A. U.: It is my will that the benefit fund named in this 

certificate be paid to - legal heirs, subject to revoca

tion or assignment at pleasure on presentation of this cer

tificate to the supreme secretary of the Equitable Aid 
Union. WILLIi SHRYOCK." 

The deceased, who was at the date of said certificate 
a single man, subsequently married the defendant in 

error, Celia V. Shryock, and from which union was born 

the latter's co-defendant, her infant daughter, Lillian J.  
Shryock. Deceased, previous to his marriage, and ten 

years or more before his death, over his own signature 
indorsed said certificate as follows:
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"Two thousand dollars of this policy to be paid to my 
father and mother if living at the time of my death.  

"WM. B. SMYOCK." 
It does not appear affirmatively that the certificate was 

presented to the supreme secretary upon the execution of 
the foregoing direction, and the presumption arising from 
the facts stated will be considered in another connection.  
The deceased left a will, executed a short time before his 
death, containing this, among other provisions: "After 
paying my debts, I wish the following disposition to be 
made of my property and life insurance: One thousand 
dollars to be paid to my mother and one thousand dollars 
to be paid to my father." Said will having been proved 
as provided by law, the said Celia V. Shryock, Thomas 
W. Shryock, and Frank E. White in due form qualified 
as executors, and who, as such executors, subsequently 
received from the Equitable Aid Union the benefit fund 
in controversy. The issues below were presented by the 
separate petitions of the said Celia V. Shryock, in her 
own right and as guardian of her infant daughter, Lillian 
J. Shryock, as heirs at law of the deceased, praying to be 
declared the beneficiaries under and by virtue of the 
certificate of insurance above mentioned, and for a decree 
confirming their title in equal shares to the proceeds 
thereof in the hands of the executors. The plaintiffs in 
error, Thomas W. Shryock and Rachel A. Shryock, who 
are the father and mother of the deceased, filed answers, 
each asserting a claim to $1,000 of the fund in contro
versy as beneficiaries under said certificate by virtue of 
the written direction thereon above set out, and also by 
reason of the foregoing provision of the last will of the 
deceased. They alleged, also, certain facts by reason of 
which, it is argued, defendants in error are now estopped 
to claim any part of the fund in question, although that 
contention, in view of the conclusion we are constrained 
to adopt respecting the other questions stated, will not 
be noticed further. There was also a proceeding insti
tuted by defendants in error for the removal of the said
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Celia V. Shryock as executrix, on account of the alleged 

contumacy of the latter in refusing to join with the said 

Thomas W. Shryock and Frank E. White in signing 

checks in payment of claims allowed against the estate.  

The county court found upon all of the issues thus joined 

for the plaintiffs in error, adjudging them to be entitled 

to the sum of $1,000 each out of said fund, and entered 

an order removing the said Celia V. Shryock from her 

trust as executrix, etc. On appeal from said orders to 

the district court, the several proceedings having been 

consolidated by agreement of parties, a trial was had 

upon the issues herein stated, which, as we have seen, 

resulted in a finding and judgment for the defendants 

in error upon all of such issues, and from which the said 

Thomas W. Shryock and Rachel A. Shryock prosecute 

error.  
In determining the rights of the respective claimants 

to the fund in question we may dismiss from our consid

eration the provision made for plaintiffs in error by last 

will of the deceased. It is clearly established by the 

evidence that the latter had, at the time of the execution 

of his said will, $7,000 or upwards of life insurance, sub

ject to testamentary disposition, beside other property, 
real and personal, of considerable value, so that it cannot 

by any permissible construction of said provision be held 

to convey an interest in this particular policy or certifi

cate of insurance to the exclusion of others. This ob.  

servation leads to the second and most important subject 

of inquiry, viz., the effect of the deceased's attempt to 

designate his father and mother as beneficiaries under 

the certificate of insurance. That his intention was to so 

designate them to the extent of $1,000 each is apparent 

from the written indorsement and attending circum

stances, as to which there is no dispute. Counsel for 

defendants in error frankly admits that the rules govern

ing life insurance companies proper have no application 

to mutual benefit associations in respect to the change 

of beneficiaries. But the right to make. such a change,
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it is contended, rests upon contract, and can be exercised 
only upon the conditions and in the manner prescribed 
by the certificate of membership and laws of the asso
ciation. There are, it must be conceded, authorities 
which appear to support that contention, while others, 
equal in point of number and respectability, hold that 
conditions of the character indicated are imposed for the 
protection of the association, and when it chooses to 
waive the prescribed formalities a third party will not 
be heard to complain. We are, however, spared the ne
cessity of reviewing at this time the decisions upon the 
subject, or of choosing between the conflicting and appar
ently irreconcilable views therein expressed, first, because 
the act of deceased in directing payment to plaintiffs 
in error was not, in our judgment, a change of bene
ficiaries, but an original designation thereof; second, as
suming that it was necessary to present the certificate 
to the supreme secretary before the rights of plaintiffs 
in error would attach as beneficiaries thereunder, such 
presentation will be presumed, in the a-bsence of evidence 
to the contrary, from the period of ten years and more 
which elapsed between the date of such designation and 
the death of the said William B. Shryock. In Hanson v.  
Minnesota Scandinavian Relief Association, 59 Minn., 123, 
which was a proceeding in the nature of a bill of inter
pleader, the law of the association provided for payment 
of benefits to "such person or persons as the deceased 
may have designated to receive the same, as the same 
shall appear upon the books of the association," and 
* * * "if no designation has been made, then the 
benefit shall be paid to the legal heirs or devisees of such 
deceased member." It was also provided that every ap
plicant should designate in his application the person or 
persons to whom, in case of his death, the benefit should 
be paid, and that any member in good standing might 
change his beneficiary by sending to the secretary a writ
ten application therefor, duly acknowledged before a 
notary public, and paying a fee of $1.00. It was further
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provided that in case such change was approved by the 

board of managers, a new certificate should be issued 

to such member, and that no change of benefidiaries 

should be made in any other manner than as therein pro

vided. One H., in the month of March, 1882, applied to 

become a member of the association, and upon being ac

cepted as such received a certificate of membership, with

out having designated a beneficiary. Some time in the 

year 1883 or 1884 the insured called in person at the office 

of the association and verbally notified the general man

ager that he had designated his four children as his bene

ficiaries, to whom payment should be made, in case of his 

death, of the fund realized upon his certificate, of which 

an entry was made in the books of the association. H.  

died in the year 1890, leaving surviving him, in addition 

to the children designated by him as beneficiaries under 
his certificate of insurance, a widow and daughter. The 

question therein was, as in this case, the effect of the 

attempted designation by the deceased of the children, 
who claimed as his beneficiaries, and the court, by 
Mitchell, J., referring to that subject, say: "By the 'des

ignation' of a beneficiary, the by-laws evidently refer to 
the express act of the member specifying and naming 

some particular person, and by 'changing' beneficiaries 

they refer to the act of naming and specifying some other 
person or persons in place of those previously designated.  

According to this construction of the by-laws, the act 

of Hanson was an original designation, and not a change 
of beneficiaries." With the conclusion reached in that 

case, which is, it must be conceded, directly in point, we 

are entirely satisfied, and accordingly hold that the pro
vision by the deceased for the plaintiffs in error, his par

ents, was in no sense a change of beneficiaries, but an 
original designation thereof within the meaning of the 
certificate and constitution of the Equitable Aid Union.  
But viewing the transaction in question as a change of 

beneficiaries, it sufficiently answers the requirements of 
the certificate and laws of the association, which, unlike
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any other to which our attention has been called, pre
scribe no conditions to the exercise by the insured of his 
right 'in that regard, except the presentation of his cer
tificate to the supreme secretary. Granting such presen
tation to have been a condition precedent to the right of 
deceased to designate plaintiffs in error as beneficiaries, 
it should, we think, be presumed from the designation in 
fact made, accompanied by the intention to provide for 
them and the subsequent payment of assessments for 
their benefit during the lifetime of the deceased. (2 
Wharton, Evidence, see. 1320; Lawson, Presumptive Evi
dence, p. 67 ct seq.; 1 Jones, Evidence, sec. 51.) 

As regards the order removing Mrs. Shryock from her 
trust as executrix, we quite agree with counsel that the 
judgment of the district court is right and should be af
firmed. T]here is, so far as we can discover, no pretense 
whatever of misconduct on her part, aside from her re
fusal to dissipate the fund she was in good faith claim
ing in her own -right, and in behalf of her infant daugh
ter, until advised touching her duty in the premises by 
order of the court. It requires no argument to prove 
that such fact does not amount to a breach of her trust 
for which she was removable on the motion of the county 
court or the complaint of her co-executors. The judg
ment is, however, reversed so far as it relates to the dis
position of the fund in controversy, and the cause re
manded to the district court for further proceedings 
therein not inconsistent with this opinion.  

REVERSED.  

HENRY OTTO ET AL. V. ISAAC BURCH ET AL.  

FILED MARCH 17, 1897. No. 7072.  

Replevin: JUDGMENT: APPEAL: DAMAGES. B. and K., as agents for 
G., took possession of personal property by virtue of a mortgage 
executed by 0. In an action of replevin by the latter for the
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recovery of said property, before a justice of the peace, judgment 
was entered for the return thereof or the value of defendant's 
possession, being the amount of the mortgage debt. From said 
judgment 0., upon the giving of an undertaking in due form, 
prosecuted an appeal to the district court, where defendants also 
recovered judgment for the return of the property or the value of 
their possession. Afterward, 0. having failed to return the prop
erty, G. recovered the same by means of an action of replevin in 
his own name, under and by virtue of his mortgage, upon which, 
after foreclosure in the manner therein provided, the proceeds of 
said property was applied. In a subsequent action by B. and K.  
upon the appeal undertaking given by 0., held, (1) that the judg
ment in the original action was, in consequence of the privity 
between the defendants therein and G., their principal, satisfied 
except as to damages and unpaid costs by the delivery to the 
latter in the subsequent action of the mortgaged property, and 
the disposition thereof by him in accordance with the terms of 
his mortgage; (2) a defendant to whom in an action of replevin 
has been awarded a return of the property or its value, or the 
value of his posssession, is not himself required to resort to an 
action of replevin in order to reap the fruits of the judgment in 
his favor. But if, instead of pursuing his remedy upon the bond 
given for his protection, he recovers the property by reason of his 
original title, he will be held to have waived his right to the alter
native relief.  

ERROR from the district court of Gage county. Tried 
below before BABCOCK, J. Recersed.  

A. Hardy, for plaintiffs in error.  

Griggs, Rinaker & Bibb, contra.  

Pos', C. J.  

This was an action upon an appeal undertaking exe
cuted by Henry Otto as principal and the other defend
ants, Bartling al(d Kees, as sieties, which resulted in a 
judgment for the plaintiff in the district court for Gage 

county, and from which the defeudants therein prosecute 
error.  

The facts essential to an understanding of the decisive 
question of the controversy are as follows: Otto, the 
principal defendant, in the month of April, 1889, exe
cuted in favor of James W. Graham his two promissory
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notes for $80 each, payable July 1 and December 1, after 
date, secured by a mortgage upon a certain span of mules.  
Subsequently, the note maturing July 1 being due and 
wholly unpaid, the defendants in error, as agents for 
Graham, took possession of said mules by virtue of the 
mortgage, which they were proceeding to foreclose by 
means of notice and sale, when said property was taken 
from them under a writ of replevin issued by a justice 
of the peace in a suit by Otto, the mortgagor. A trial 
before the.justice resulted in a judgment for the defend
ant therein for a return of the property, or in case return 
thereof could not be had, for $165.98 damage, the value 
of the defendant's possession, and which was, upon the 
execution of the undertaking here involved, removed by 
appeal into the district court. Upon the perfecting of 
said appeal a trial was had in the district court, which 
also resulted in a judgment for the defendants for a re
turn of the property, or in case return thereof could not 
be had, for the value of the defendants' possession, as
sessed at $84.10. Thereafter, to-wit, in the month of Au
gust, 1891, said property not having been returned in 
accordance with the order of the district court, and exe 
cution upon said judgment having been returned unsatis
fied, Graham, in his own name, commenced an action of 
replevin against Otto, alleging that he was entitled to 
the possession of said property by virtue of the mortgage 
above described. The suit last mentioned was prosecuted 
to final judgment in favor of the plaintiff therein, to 
whom the mortgaged property had in the meantime been 
delivered under the writ of replevin, and who thereafter 
proceeded to foreclose his said mortgage by notice and 
sale of the property therein described. It appears from 
admissions in the record that the proceeds of said sale, 
after deducting costs and expenses, did not exceed the 
amount of the note maturing December 1, 1889, upon 
which it was by the mortgagee applied, leaving the de
fendants below liable, as here claimed, upon their appeal 
undertaking for the amount of the note first maturing,
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with costs of suit. In that view the district court con

curred, judging from instructions given and refused, ap

parently upon the theory that the judgment in the first 

mentioned suit is conclusive in so far only as it relates to 

the note maturing previous to commencement thereof.  

It is, on the other hand, contended that the right of de

fendants in error to a return of the property, or for the 

value of their possession, was inseverable and exhausted 

by the final judgment in their favor, although no provis

ion was made for declaring the entire debt due upon the 

mortgagor's failure to pay the first note at maturity. It 

is further contended that said judgment was, in conse

quence of the privity between the defendant in error and 

Graham, satisfied, except as to damages, assessed at 

$4.10, and unpaid costs, by the delivery to the latter of 

the mortgaged property in the subsequent suit and the 

disposition thereof by him in accordance with the terms 

of his mortgage. There is, it seems to us, much force 

in that contention. Graham, the party in interest, has 

had the benefit of the mortgage security, the proceeds 

thereof have been applied by him upon Otto's indebted

ness in conformity with the terms of the contract, and 
we are aware of no principle which can be invoked to 

sustain a judgment in addition thereto upon the appeal 

undertaking of the latter for the amount of such indebt

edness. That an action will lie on the appeal undertak

ing of the plaintiff in replevin, to whom the property has 

been delivered, upon his refusal to return the same after 

final judgment for the defendant, upon which execution 

has been returned unsatisfied, is not doubted. The party 

to whom has been awarded a return of the property, or 

its value, or the value of his possession, as the case may 

be, provided a return thereof cannot be had, is not re

quired to resort to an action of replevin in order to reap 

the fruits of the judgment in his favor. But where, as 

in this instance, instead of pursuing his remedy upon the 

appeal undertaking, he recovers the property by means 
of an action of replevin by reason of his original title 

61
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or right of possession, he will be.held to have waived his 
right to the alternative relief. The fact that it was Gra
ham, the inortgagee in the case at bar, instead of the de
fendants in error, as his agents, who resorted to the pro
cess of the court in order to recover the property cannot 
be regarded as material. It is sufficient, as already inti
mated, that he, Graham, recovered such property while 
the judgment for his benefit was in force, and disposed 
of it in this manner and for the purpose contemplated by 
the mortgage. Although we have been referred to no 
case arising out of a state of facts precisely similar to 
those here involved, the principle which must govern in 
the determination of the question presented was dis
tinctly recognized in Rinker v. Lec, 29 Neb., 783. In the 
case cited, which was a suit below upon a replevin bond 
executed by Rinker as plaintiff in favor of Lee as defend
ant, it was shown that the property in controversy was, 
subsequent to the delivery thereof to the former, taken 
from his possession and delivered to Lee by means of a 
writ of replevin in an action wherein one Bentley was 
plaintiff and the said Rinker was defendant. The court, 
by NORVAL, J., in commenting upon the foregoing facts 
when urged as a defense by Rinker in the action upon his 
undertaking, said: "The condition of the replevin under
taking is 'that the said Avalon .l Rinker, plaintiff, shall 
duly prosecute his action, and pay .all the costs and dam
ages which may be awarded against him, and shall return 
said property to said defendant in case judgment for the 
return thereof shall be rendered.' The damages and 
costs recovered in the replevin suit have been paid.  
When the property came again into the possession of 
Lee, the condition of the replevin bond to return the prop
erty was fulfilled. The mules having been taken from 
the possession of Rinker and delivered to the plaintiff, 
makes it impossible for the defendants to literally comply 
with the judgment for their return. It appearing that 
during the pendency of the replevin suit the property 
came into the possession of Lee, in as good condition and
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as valuable as when replevied, he cannot afterward main
tain an action for its value." In addition to the cases 
cited in support of the conclusion there reached, our 
attention is directed to Harrow v. Ryan, 31 Ia., 156, in 
which it was held that where property replevied is re
stored to the possession of the defendant before the de
termination of his rights with respect thereto, such fact 
will defeat his claim for the value of the property in an 
action on the replevin bond, whether the restoration be 
through the act of the plaintiff or by means of legal 
process.  

The recovery by Graham of the property under the 
mortgage, and the disposition thereof by him, amounted, 
as we have seen, to a satisfaction of the judgment in the 
replevin suit, except as to unpaid costs and damages.  
It follows that the district court erred in permitting the 
defendants in error to recover upon the replevin bond for 
the value of their possession as determined in the re
plevin suit, for which the judgment must be reversed.  
and the cause remanded to that court.  

REVERSED.  

GEORGE W. DOUGLAS, APPELLANT, V. WILLIAM T.  
SMITH, APPELLEE.  

FILED MARCH 17, 1897. No. 7176.  

Review: QUESTIONS OF FACT: BILL OF EXCEPTIONS. One desiring to 

secure a review in this court of a ruling upon a question of fact 
is required to preserve the evidence by means of a bill of excep
tions, allowed in the manner provided by law.  

APPEAL from the district court of Webster county.  
Heard below before BEALL, J. Affirmed.  

A. M. Walters, for appellant.

J. S. Gilham, contra.
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POST, C. J.  

This was a proceeding by the plaintiff, George W.  
Douglas, in the district court for Webster county to fore
close a certain real estate mortgage executed by Smith, 
the defendant. An answer was filed admitting the exe
cution of the note and mortgage, and alleging as a de
fense thereto usury and payment in full, and which alle
gations were put in issue by the reply. A final decree 
was entered upon a finding in substantial accord with the 
allegations of the answer, and from which the plaintiff 
iappeals.  

No claim is made at this time that the decree is unsup
ported by the pleadings, the sole ground upon which a 
reversal is sought being the alleged insufficiency of the 
-evidence. A paper purporting to be a bill of exceptions 
was at a previous term stricken from the files, on the 
ground that it was not allowed within the time or by any 
person authorized by law. The record accordingly pre
sents for determination no question of law or fact, and 
the decree will therefore be affirmed. It is a rule settled 
by an unbroken line of decisions in this state that the 
unsuccessful party must preserve the evidence by means 
of a bill of exceptions in order to secure a review in this 
court of rulings upon questions of fact.  

AFFIRMED.  

J. L. MooRE, APPELLEE, V. MONTGOMERY POLLOCK ET 
AL., APPELLANTS.  

FILED MARCH 17,1897. No. 7109.  

1. Agency: COLLECTIONS: PAYMENT. An agent employed to make 
collection of commercial paper is, as the rtdult of that relation, 
authorized to receive in payment thereof such coin or currency 
only as is by law declared to be a legal tender, or which is by 
common consent treated as money, and, in commercial transac
tions, passes as such at par.
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2. .:The defendant, desiring to pay and satisfy a 

note and mortgage for $1,000 then about maturing, executed in 
favor of a local investment company a note and mortgage for 

$1,500, and received from T., the manager of said company, the 
sum of $465, the latter agreeing to pay off the first mentioned 
note and mortgage, then held by the plaintiff in the state of Mas

sachusetts. He also, without the knowledge or consent of the 
plaintiff, charged the local company upon its books, with the 

amount of said note, to-wit, $1,035, and entered a corresponding 

credit in favor of a Massachusetts corporation authorized to re

ceive payment thereof. No money passed by the transaction, 

except as above stated, and the local company subsequently passed 

into the hands of a receiver, after having negotiated the $1,500 
note and without having paid or accounted for the balance of the 

proceeds thereof. Held not to sustain the plea of payment.  

APPEAL from the district court of Dodge county.  
Heard below before MARSHALL, J. AJfiried.  

Frick &- Dolezal, for appellants.  

Munycr & Courtright and G. G. Martin, contra.  

POST, C. J.  

On the 8th day of October, 1885, Montgomery Pollock 
and wife borrowed the sum of $1,000 through one Ton
cray, acting as agent for the Dakota Mortgage Loan Cor
poration, hereafter called the "Dakota Company," and on 
said day executed and delivered to Toucray their nego
tiable note or bond in the principal sum above named, 
payable to the order of said Dakota Company October 1, 
1890. Accompanying said note or bond were coupons, 
also executed by the Pollocks, for the semi-annual inter
est upon the principal debt, all payable at the office of 
the said corporation in Boston, Massachusetts. The Pol
locks, in order to secure said bond and coupons, on the 
day first mentioned executed in favor of the payee therein 
named a mortgage upon the southeast quarter of section 
10, township 17, range 9 east, in Dodge county. On the 
17th day of November, 1885, the Dakota Company duly 
sold and transferred said bond and coupons to Fanny C.  
Palmer, who thereafter indorsed the same to Moore, the
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plaintiff herein, as trustee, and who prosecutes this ac
tion for her benefit. Subsequent to the transactions 
above noted the Globe Investment Company succeeded 
to all the rights of the Dakota Company, the principal 
office and place of business of said corporations being the 
same, to-wit, Boston, Massachusetts, with a branch office 
at Kansas City, Missouri. Some time after the execution 
of the mortgage which is the subject of this controversy 
the Nebraska Mortgage & Investment Company, here
after called the "Nebraska Company," was organized and 
succeeded to the business of Toncray, who thereafter 
acted as the managing officer of said company. Said last 
named company, as claimed. by appellants, became, upon 
its organization, the agent of the Globe Investment Com

pany for the purpose of making collections of principal 
and interest of loans negotiated by Toncray, including the 
loan in controversy for the Dakota Company, and also 
for the said Globe Investment Company. It is shown 
that both Toncray and the Nebraska Company made fre
quent collections for the Globe Investment Company, 
and that the accruing interest on the loan in question, 
as the same became due and payable, was collected by 
one or the other of said parties at their place of business, 
in Fremuont, and remitted to the said Globe Investment 
Company at Boston, or to the latter's branch office at 
Kansas City. On the maturity of the principal debt, in 
the month of Octdber, 1890, the Pollocks arranged to 
pay and discharge the same by means of a fliew loan, to be 
negotiated by Toncray. Pursuant to that arrangement, 
the Pollocks executed in favor of the Nebraska Company 
a bond and mortgage for $1,500, payable October 1, 1895, 
with interest from date at the rate of six per cent per 
annum. On the delivery of the last mentioned securities 
to Toncray the latter paid to the mortgagors named the 
sum of $465, but whether by means of his personal check 
or the check of the Nebraska Company does not clearly 
appear. He also credited the Globe Investment Com
pany with the sum of $1,035 on the books of the Nebraska
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Company, under date of October 4, 1890, and at the same 
time entered a corresponding charge against the last 

named corporation. The money was, however, never re

mitted by the Nebraska Company, which, subsequent to 

the transaction last mentioned, passed into the hands of 
a receiver, and is now insolvent. In the month of July, 
1.891, the second note and mortgage were by the Nebraska 

Company sold and transferred to Frances E. Walker, 
who is made a party to this action, and who has filed 
herein a cross-bill praying for a foreclosure of her said 
inortgage. Upon proof of facts substantially as above 

stated the district court for -Dodge county found the 
issues in favor of the plaintiff, and entered a decree of 
foreclosure in accordance with the prayers of the petition 
and cross-bill, from which, so far as it relates to the 
plaintiff's cause of action, the Pollocks appeal.  

It may, we think, be fairly assumed from the foregoing 
statement that the relation between the plaintiff and the 
Nebraska Company was that of principal and agent with 
respect to the interest coupons. It may also be conceded, 
for the purpose of the present inquiry, that said company 
was, when the principal debt matured, authorized to re
ceive payment thereof in behalf of the plaintiff in the 

usual course of business, even in the absence of the evi

dence of such indebtedness; but does it follow therefrom 
that said company could bind the plaintiff by accepting 
in satisfaction of the said claim a note and mortgage pay
able to its own order five years thereafter, and which 

would require the advancement by him or his cestu'i quc 
.trust of fifty per cent of the face value of his security? 

To that question the books furnish a ready answer in the 
proposition that an agent employed to make collection 

of commercial paper is not, as the result of such relation 
alone, authorized to receive in payment thereof anything 

but money, which, however, as said in State v. Hill, 47 
Neb., 456, includes not only legal tender coin and cur

. rency, but any other circulating medium, instruments, or 

tokens in general use in the commercial world as the rep-
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resentative of value. A reference in this connection to 
a few of the many cases in point will serve to illustrate 
the foregoing proposition.  

Scott v. Gilke'y, 153 Ill., 168, was a case in whicli a bank 
holding notes for collection accepted therefor other notes 
of the maker, payable to its own order at a future (ate, 
and surrendered the first mentioned notes, marked paid.  
At the same time it credited the payee's account with 
the amount of his notes, although no money passed in 
the transaction. It was held not to amount to a pay
ment and the payee was permitted to recover.  

In the recent English case of Hine v. Steamship In.sur
ance Syndicate, 11 The Reports [Eng.], 777, it was held 
that an agent authorized to demand payment on behalf 
of his principal can receive money only, and payment by 
means of a bill of exchange drawn by the agent and ac
cepted by a debtor of the principal, payable three months 
after date, was held not within the authority of the for
mer and not binding upon the principal, although said 
bill was immediately discounted and honored at ma
turity.  

Ward v. Smith, 7 Wall. [U. S.], 447, was a case in which 
a bank holding for collection certain securities payable 
at its office accepted in satisfaction thereof depreciated 
bank notes, but the court, referring to the foregoing 
facts when relied upon as a defense to an action on such 
securities, said: "That the power of a collecting agent, 
by the general law, is limited to the receiving for the 
debt of his principal that which the law declares to be a 
legal tender, or which is by common consent considered 
and treated as money and passes as such at par, is estab
lished by all the authorities." (See, also, Lochcunmeyer v.  
Fogarty, 112 Ill., 572; Merchants Nat. Bank of Philadelphia 
c. Goodwin, 109 Pa. St., 422; Graydon v. Patterson, 13 Ia., 
256; Aitman v. Lee, 43 Ia., 404; Scully v. Dodge, 40 Kan., 
395; Robinson v. Andcrson, 106 Ind., 152; Mechem, Agency, 
sec. 375, and cases cited.) 

Counsel for appellants, however, remind us of our duty
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to look at the substance rather than the form of the trans

action in order to determine whether the act of Toncray, 

as manager of the Nebraska Company, was ultra vires, or 

within the scope of the authority of such corporation as 

the plaintiff's agent, and in the course of the argument 

make use of this forcible illustration: "Suppose that Pol

lock, instead of receiving from Toncray $465 only, had 

received a check for the full sum of $1,500, which he im

mediately cashed, and after handing to the latter the 

amount of plaintiff's mortgage, $1,035, retained the bal

ance of $465. No one would claim that the transaction 

was not a full and complete payment. Did, then, the 

fact that Mr. Pollock made a new loan, from the proceeds 

of which the note in question was to be paid, under the 

circumstances of the case, alter the character of the trans

action and render it any the less a payment?" If we 

accept as true the premises from which counsel argue, we 

must be prepared to accept their conclusion; but the fal

lacy of that reasoning lies in the assumption, wholly 

unwarranted by the record, that there was, aside from 

the $465 above mentioned, any money passed or any 

credit transferred by means of the transaction involved, 
either from Pollock to the Nebraska Company or from 

said parties, or either of them, to the plaintiff. Toncray, 

it is true, credited plaintiff's agent, the Globe Investment 

Company, with the amount of Pollock's note on the books 

of the company of which he was manager; but the mak

ing of such entry was altogether gratuitous on his part, 
and if within the scope of his authority as agent for that 

corporation, it was certainly ineffective for the purpose 

of binding the plaintiff or the beneficial owner of the note.  

Mere book-keeping alone between the Globe Investment 

Company and the Nebraska corporation will not change 

the actual status of the parties or destroy rights which 

arise out of the real facts of the transaction. Indeed, the 

transaction in controversy, when tested by a final analy

sis, proves no more than that the Nebraska Company, as 

Pollock's agent, was by the latter entrusted with the sec-
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ond note for the purpose of negotiating the same, and 
with the understanding that it would from the proceeds 
thereof pay and discharge his prior note and mortgage.  
And the wrong to him of which mention is made by coun
sel, however much to be deplored, results from the negli
gence or fraud of his chosen agent, with which the plaint
iff is in no sense chargeable. It follows that the decree is 
right and must be 

AFFIRMED.  

EAST OMAHA STREET RAILWAY COMPANY v. LEWIS N.  
GODOLA.  

FILED MARCH 17, 1897. No. 7126.  

1. Street Railways: PERSONAL INJURY: CONTRIBUTORY NEGLIGENCE.  
It is not such negligence for a passenger to stand upon the plat
form of a crowded street car while in motion as will per se defeat 
a recovery for injuries received in consequence of the negligence 
of the persons in charge thereof. (Pray v. Omaha Street R. Co., 44 
Neb., 167.) 

2. - : CARE AND SKILL. Street railway companies are, in this 
state, common carriers, and as such are required to exercise more 
than ordinary skill and precaution in order to insure the safety 
of passengers upon their trains. (Spellinan v. Lincoln Rapid Tran
sit Co., 36 Neb., 890.) 

3. -- : COMMON CARRIERS. A street railway company, by under
taking the transportation of passengers for hire, assumes toward 
its patrons the relation of a common carrier, without regard to 
the character of the easement possessed by it in its right of way.  

4. Foreign Laws: PRESUMPTIONs. As a general rule the laws of sister 
states are, in the absence of proof upon the subject, presumed to 
be the same as our own.  

5. Street Railways: NEGLIGENCE: PERSONAL INJuRY: DAMAGES: JUDG
MENT AGAINST CARRIER. Evidence examined, and held to sustain 
the verdict and judgment complained of.  

ERROR from the district court of Douglas county.  
Tried below before KEYSOR, J. . Affirmed.
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East Omala Street R. Co. v. Godola.  

V. 0. Strickler, for plaintiff in error.  

Williani F. Griley and Frank T. Ransom, contra.  

POST, C. J.  

The East Omaha Street Railway Company, hereafter 

called. Ihe defendant, is engaged in operating a suburban 

railway by means of electricity, the initial point of its line 

of road being Sherman avenue, near the eastern boun

dary of the city of Omaha, and its terminus at Courtland 

Beach, between four and five miles distant. From Sher

man avenue the course of the defendant's track is due 

east, along what is described as Locust street, to a point 

about midway between the city and the Missouri river, 
from whence it extends north to Courtland Beach. On 

the 6th day of August, 1893, as alleged by the defendant 

in error, hereafter called the plaintiff, lie took passage 

upon one of the defendant's trains at Courtland Beach for 

Omaha, and that the said defendant, in consideration of 

the usual fare tlierefor, undertook to safely carry hin 

to his aforesaid destination; that the train upon which 

the plaintiff had taken passage was greatly crowded, as 

the defend'ant's servants well knew, yet notwithstanding 

such fact, and in disregard of their duty to the plaintiff 

and the other passengers thereon, the conductor and mo

torman in charge of said train negligently and carelessly 

caused the same to be run into and upon the curve of the 

defendant's said track at Locust street at an unusual and 

dangerous rate of speed, whereby the plaintiff was 

thrown from said train, in consequence of which he suf

fered personal injury, to his damage, etc. The plaintiff 

recovered in the district court upon the cause of action 

stated, and the defendant prosecutes error.  

The allegations of the answer will sufficiently appear 

from our discussion of the questions presented by the 

brief and argument by counsel for the defendant.  

It is first insisted that there is a failure of proof to sus

tain the allegation of negligence, and that the speed of
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defendant's train at the time of the injury was both rea
sonable and necessary, in view of the circumstances of 
the case. But, as said by counsel for plaintiff, men in 
human affairs judge largely by results; and when, as is 
clearly shown by the record herein, a motor train, 
crowded inside and out with passengers, is run into a 
curve with such force as to toss persons seated within to 
the opposite side of the car, and to throw others from the 
platforms of the motor and trailer to the ground while 
striving to maintain their positions thereon, a finding of 
negligence fails to strike the judicial mind as either un
reasonable or unwarranted.  

In this connection a brief reference to evidence may 
not be out of place. Sergeant Whalen, a police officer 
of the city of Omaha, testified that he lost his hold upon 
the front platform of the trailer and was thrown off when 
the train struck the curve. Arthur Creighton, who was 
sitting upon the dash-board of the trailer and holding 
with his right hand to the hood of the car, was, as he 
testified, thrown over the head of a friend and lit upon 
the ground ten or fifteen feet distant. Dr. Carpenter tes
tified that as the train struck the curve he saw several 
men flying through the air and was being thrown off him
self. John W. Parr, when asked about what occurred 
when the train reached the curve at Thirteenth and Lo
cust streets, answered: "I don't know what street it is, but where they throwed everybody off." Philip Mc
Larnen was asked, "What occurred when you got to that 
point?" meaning the curve in question, replied: "They 
went around that curve at a pretty good hickory. There 
were several of them took a tumble; they rolled off like 
pumpkins." Mr. Lloyd, who with his wife and son was 
seated inside the motor, testified that he was thrown to 
the opposite side of the car, and that the passengers were 
in a state of commotion. There was evidence tending to 
prove that the speed of the train when it struck the curve 
was from twelve to fifteen miles an hour. Mr. Gray, the 
conductor in charge, testified that he was running from

908
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seven to ten miles an hour, and admtited that it was un
safe to go around the curve in question at a rate of speed 
exceeding five miles an hour. It is true the foregoing 
statements are in part contradicted by the witnesses for 
the defendant, but the evidence, under the well estab
lished rule of this court, is, to say the least, quite suffi
cient to sustain the verdict upon the issue of negligence 
in the operation of the train. The plaintiff was not, as a 
matter of law, guilty of contributory negligence in riding 
upon the platform of the motor. (Germantown P. R. Co.  
r. Walling, 97 Pa. St., 55; Nolan v. Brooklyn City & N. R.  
Co., 87 N. Y., 63; Topeka City R. Co. v. Higgs, 38 Kan., 379; 
Matz v. St. Paul City R. Co., 52.Minn., 159; Geitz v. Mil
arankee City R. Co., 72 Wis., 307; City R. Co. v. Lee, 50 N. J.  
Law, 438; Uphamn v. Detroit City R. Co., 85 Mich., 12.) It 
is, on the other hand,. as said in Pray v. Omaha Street R.  
Co., 44 Neb., 167, evidence of negligence on the part of a 
street railway company to carry passengers greatly in 
excess of the seating capacity of its trains, and permit
ting them to stand upon the platforms and steps of its 
cars. Again, street railway companies are, as was held 
in Spellman v. Lincoln Rapid Transit Co., 36 Neb., 890, and 
Pray v. Omaha Street R. Co., supra, common carriers, and, 
as such, are bound to exercise more than ordinary skill 
and precaution in order to insure the safety of passengers 
upon their trains. The question of the plaintiff's alleged 
contributory negligence was fairly submitted to the jury, 
and the finding upon that issue will not be disturbed in 
this proceeding. This case is, upon the evidence ad
duced, clearly within the rule recognized in the authori
ties above cited. The plaintiff's witnesses agree that the 
train in question was crowded to its utmost capacity, 
not only the space inside the cars, but the platforms of 
the motor and trailer. It is further shown that the de
fendant was in the habit of permitting passengers to 
stand in the aisles and upon the platforms of its cars, 
and that Mr. Lazarus, who at the date named was act
ing in the capacity of assistant superintendent, or train

909VOL. 50] JANUARY TERM, 1897.
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dispatcher, was present and personally gave orders 
for the starting of the overcrowded train. True, there 
was evid(ence telding to prove the presence of a printed 
card notifying passengers not to stan(1 upon the plat
forms, but there was, on the other hand, evidence that 
the card above mentioned was not posted until after the 
accident which resulted. in the injury complained of. It 
is also claimed that the conductor protested against the 
alppropriation of the platforim by passengers; but upon 
that point, also, the evidence is conflicting, and, as we 
have said, sufficient to sustain the verdict.  

Complaint is made of the exclusion of evidence to 
prove that the defendant's line of road is constructed 
upon private property. ' The purpose of the evidence of
fered was, if we understand the position of counsel, to 
prove that the defendant company is not liable as a com
mon carrier; but that proposition is not, it seems to us, entitled to serious consideration. The defendant, by un
dertaking to transport passengers for hire between Court
land Beach and the city of Omaha, assumed the relation 
toward its patrons of a common carrier, and the charac
ter of the easement in the right of way is wholly imma
terial. (Vide Bouvier, Law Dictionarv, title "Cominer
cial Carrier;" Lawrence & Rapalje, Law DictionarV.) 

The defendant offered to prove that the point where 
the accident occurred is within the state of iowa, and 
which evidence was, upon the objection of the plaintiff, 
rejected. It does not appear fron pleading or proof that 
the laws of Iowa recognize a different rule of liability 
from that which governs in this state, and in the absence 
of proof to the contrary the laws of that state are pre
sumed to be the same as our own. (Fitzperald v. Fitz
gerald & Mallory Contfraction Co., 41 Neb., 374.) 

Exception was taken to the exclusion of a written 
report of the accident by the witness Gray, as conductor, 
made shortly thereafter, and which was, it is claimed, 
admissible for the purpose of impeachment, the execution 
thereof having been admitted by the witness upon his
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cross-examination. Our impression at the argument was 
that the statement was admissible for the purpose of
fered, and that its exclusion was prejudicial error, but 

after carefully examining it in connection with the tes
timony given by the witness named, we are unable to 
perceive any substantial conflict therein, and conclude 
that the defendant has no just ground of complaint on 

account of the ruling assigned.  
There are further assignments which relate to the giv

ing and refusing of instructions, but since the questions 

therein presented have been noticed in the discussion of 

other assignments, they do not require extended notice 

in this connection. There is no error in the record and 

the judgment is 
AFFIRMED.
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Abatement. See PARTNERSHIP, 4.  

A plea of another suit pending is not sustained by proof of an 
order dismissing, without prejudice, a former suit on the 
same cause of action, and of the filing by plaintiff of a motion 
for a new trial upon which no action has been taken. Council 
Bluffs Savings Bank v. Grisicold.......................... 753 

Abstracts. See REVIEW, 1, 2.  

Accord and Satisfaction.
In a suit on an insurance policy, agreement of insurer to pay a 

certain sum in sixty days, acceptance of insured's orders, 
and admission of indebtedness as garnishee, the aggregate 
amount assumed being less than the amount of alleged set
tlement, held not to operate as an accord and satisfaction.  
Onaha Fire Ins. Co. v. Thomjpson......................... 581 

Acanowledgment. See ARBITRATION AND AWARD, 2. MORTGAGES, 3.  

Act of God.  
In a suit where defendant pleaded that the injuries complained 

of resulted from the act of God, an instruction requiring the 

defense to be established by a preponderance of evidence 
was held erroneous. Freiont, E. & M. V. R. Go. v. Harlin..... 700 

Actions. See ABATEMENT. ATTACUMENT, 16. BANKS AND BANK

ING, 8-11. CARRIERS, 1. COUNTIES, 7. DivoRcE, 3, 4. PART

NERSHP, 4. SALES, 10.  

1. The term "action" is applicable to almost any proceeding in 

court, by which one pursues that remedy which the law af

fords him. Gibson v. Sidney ............................... 12 

2. Remedies where one pays illegal taxes under protest. Chicago, 
B. & Q. R. Co. v. Neniaha County........................... 393 

Adjournment. See CONTINUANCE.  

Adverse Possession. See HIGHWAYS, 1, 2.  
One who has been in the open, notorious, exclusive adverse pos

session of real property for ten years becomes vested with a 

valid title. City of Florence v. White....................... 516 

Alimony. See DivoRcE, 1-3.  

Alteration of Instruments.  
1. The addition of the name of a surety to a note after delivery 

to payee without the knowledge of the maker, is not such an 

alteration as will release the latter. Royse v. State Nat. Bank 

of St. Joseph.............. ................................. 16 

62 (91P)



914 INDEX.  

Alteration of Instruments-concluded.  
2. Insertion of an additional description in an affidavit for a 

mechanic's lien after the affidavit had been verified, held an 
immaterial alteration where the original description was suf
ficient. Drexel v. Riciards............................... 512 

Amendments. See REVIEW, 7. STATUTES, 5.  

Appeal. See REVIEW.  

Appearance. See PARTNERSH1r, 2.  
1. A general appearance by a defendant in a cause is a waiver 

of all defects in the issuance and service of the summons, and 
gives the court jurisdiction. Oinaha Loan & Trust Go. So ings 
Bank v. Knight......................................... 342 
A defendant by a general appearance in an action waives the 
issuance and service of summons. Merchants Savings Book of 
Providence v. Noll............. -......................... 615 

Appraisement. See EXECUTIONS, 2.  

Appropriations. See STATE.  

Arbitration and Award.  
1. The right of settling differences by arbitration existed at 

common law and has not been taken away by statute. Burk
land v. Johnson......................................... 858 

Acknowledgnent of Submission.  
2. Failure to acknowledge before a justice of the peace an agree

ment of submission is not an irregularity which the parties 
can waive. Id.  

3. Failure of the parties to acknowledge before a justice of the 
peace their agreement of submission, will deprive the district 
court of jurisdiction to confirm the award or to render judg
ment thercon on motion of the successful party. Id.  

Jurisdiction.  
4. Parties may waive an irregularity which does not go to the 

jurisdiction of the arbitrators to act, or to that of the district 
court to confirm the award. Id.  

Findings.  
5. It is the duty of arbitrators to make and state separately 

their conclusions of fact and of law unless the parties by the 
agreement of submission waived such requirement. 14.  

6. An award made without statements of the conclusions of fact 
or of law is erroneous, and a judgment confirming it may be 
reversed, unless such statements were waived. Id.  

7. Failure of arbitrators to state their conclusions of fact and 
of law is an irregularity, but does not invalidate the award 
or oust the district court of jurisdiction to confirm it. Id.  

Mistake in Computation.  
8. On motion, an award can only be set aside or modified for 

mistake in computation when it appears that the mistake 
was that of all the arbitrators whose concurrence was neces
sary to the making of the award. Id.
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Arbitration and Award-concluded.  
9. Party held estopped from assailing an award on the ground 

of mistake in computation, and on the ground of failure of 

the arbitrators to state their conclusions of law and of fact.  

Id. ..................................................... 859 

Assault and Battery.  
1. One who has commanded an intruder to leave his premises 

is authorized to use such means as may be reasonably neces

sary to enforce his command; but if in so doing he exceed 

the bounds of reasonable force he will be guilty of an assault.  

Hurshmuan v. Rose....................................... 113 

Pleading.  

2. In a civil action for assault and battery, it is unnecessary to 

specially allege such damages as are the necessary and usual 

consequence of the act complained of. Id.  

3. A petition charging the defendant with unlawfully beating 

and wounding the plaintiff on the head with a pitchfork 

whereby he, plaintiff, "was wounded and is, and for a long 
time will be, sick, and has suffered, and will suffer, great 
bodily pain and discomfort," states a cause of action for such 

physical and mental suffering as is the natural and proxi

mate result of the wrong so alleged. Id.  

Damages. Ecidece.  

4. Evidence held sufficient to sustain a judgment for plaintiff in 

an action for damages for assault and battery, where defend

ant used excessive force in ejecting plaintiff from the for

mer's premises. Id.  

5. In a suit for damages for assault and battery, self-defense 

being pleaded by defendant, evidence that plaintiff was of a 

quarrelsome disposition and ungovernable temper must be 

made by proof of general reputation and not by opinions of 

witnesses. Gol'er v. Lund................................ 867 

Assessments. See TAXATION.  

Assignments. See MORTGAGEs, 4, 5. NEGOTIABLE INSTRUMENTS, 5.  

PLEDGES.  

Assignments of Error. See NEW TRIAL, 2. REVIEW, 3-8.  

Attachment. See JUSTICE OF THE PEACE, 1. NEGOTIABLE INSTRU

MENTS, 1. Usury, 5.  
Leace of Court.  

1. Though a sheriff in possession of personalty for safe keeping, 
pending application for a receiver, be deemed a receiver, the 

levy of an attachment on a portion of the property without 

leave of court is not void in absence of any objection by the 

sheriff as custodian, or by the receiver, on that ground. Ack

erman v. Ackermam..................................... 54 

Bonds. Actions.  
2. Petition held not to state a cause of action on an attachment 

bond. Hopewell 1% McGretc.............................. 789 

3. The obligation of a surety in an undertaking in attachment is
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Attachment-concluded.  
to pay the obligees thereof the damages sustained by reason 
of the attachment, "if the order be wrongfully obtained." Id.  

4. An attachment bond is valid without the signature of the at
taching plaintiff, and where he does not sign the bond he is 
not liable thereon to defendant in attachment. Storz v. Fin
klestein ... ............................................ 177 

5. In an action on an attachment bond, where the answer is a 
general denial of the averments of the petition, the burden is 
upon the plaintiff to show that the attachment was wrong
fully issued. Id.  

6. In an action on an attachment bond where the answer was a 
general denial, an instruction which permitted the jury to re
turn a verdict for plaintiff upon 'finding that the attachment 
was merely dissolved, held erroneous. Id.  

Lien.  
7. A creditor who attaches a chose in action acquires only a 

lien upon the interest which the defendant in the attachment 
suit had therein at the time the chose in action was seized.  
Hartford Life d Annuity Ins. Co. v. Cunninings............... 242 

Affidarits.  
8. A statement in an affidavit for attachment that the action is 

one "upon an account for goods sold and delivered by plaint
iff to defendant at his request," held sufficient to show that 
the action was one in which an attachment might issue, and 
to give the court jurisdiction of the attachment suit. Grotte 
v. Nagle ............................................... 363 

9. Where the claim appears from the statements of the affidavit 
to be one for which an attachment is authorized, but its na
ture is not fully set forth, reference may be had to the peti
tion. Id.  

10. An attachment affidavit must contain a statement of the na
ture of plaintiff's claim. Id.  

11. Held, That the court did not err in overruling a motion to 
discharge the attachment on the ground that the affidavit 
did not state the nature of plaintiff's claim as contained in 
the amended petition. Id................................ 361 

12. It is not ground for the discharge of an attachment that some 
portion of the sum stated in the affidavit is not due. Id.  

13. A slight variance between the amount stated in the affidavit 
and that actually due, held immaterial. Id.  

Eridence.  
14. Proof in attachment suit held sufficient to support the finding 

of the court sustaining the attachment. Id.  
15. Evidence held sufficient to sustain findings and judgment for 

plaintiff. Id-* ........................... 365 
Jurisdiction.  

16. Jurisdiction over attached property is not lost by failure to 
serve process in the main case so long as the action remains 
pending. Rachian v. Clapp............................. 648
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Attorney and Client. See EVIDENCE, 10-12. JUDGMENTS, 2.  

Attorneys. See TRIAL, 3, 4.  
Review of proceeding whereby defendant was disbarred. Blod

Uett v. State............................................. 121 

Attorneys' Fees. See INSURANCE, 12. WILLS, 4.  

Attorneys' Liens. See INTEHVENTION.  

An attorney's lien cannot be enforced where there is nothing to 
which it can attach. Yeiscr r. Loie....................... 310 

Attornment. See LANDLORD AND TENANT, 1, 2.  

Auditor of Public Accounts. See STATE.  

Australian Ballot Law. See ELECTIONS.  

Banks and Banking. See CHECKS. TRus'rs. UsuRy.  

Collections.  
1. A bank which undertakes the collection of a customer's check 

is guilty of negligence in sending it for payment direct to the 
drawee bank, provided there is in the same town another 
bank in good standing. Western Wheeled Scraper Co. r.  
Sadilek ................................................ 105 

2. The legal title of commercial paper indorsed "for collection" 
passes to the indorsee only so far as to enable him to demand 
and enforce payment thereof. Branch r. United States Nat.  
Bank of Onaha........................................ 470 

3. The owner of paper indorsed "for collection" may control 
the same until paid in full, and may intercept the proceeds 
thereof in the hands of an intermediate agent. Id.  

4. The mere crediting of the account of the remitting bank by 
a correspondent employed by it to make collections does not 
create in favor of the latter such an equity as can be inter
posed in defense of an action by the owner of the paper so 
collected for the proceeds thereof. Id. 

5. Evidence held insufficient to prove that the position of appel
lant, a sub-agent for the collection of commercial paper, has 
been altered to its damage through the placing of the pro
ceeds of such paper to the credit of the bank from which it 
was received. Id.  

Insolcency. 1?ight of Bank.  
6. In a proceeding under ch. 8, Comp. Stats., to wind up an in

solvent bank, the corporation remains an interested party 
and may resist an application for an order conferring upon 
the receiver authority not within the original order appoint
ing him. State v. German Sae'in.s Bank.................... 734 

7. A proceeding by the receiver of an insolvent bank to collect 
unpaid subscriptions to its capital stock is one on behalf of 
creditors of the corporation, and is a "case of claims" against 
it within the meaning of sec. 4, art. 11, of the constitution, 
under miscellaneous corporations. Id ...................... 735 

Reorganization. Liability of Successor.  
8. The petition of a creditor of a banking association, which
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Banks and Banking-concluded.  
disclosed that another bank, as successor, assumed the lia
bilities of its predecessor, and that plaintiff's claim was one 
of the unpaid liabilities, held to state sufficient facts to entitle 
plaintiff to relief as against such successor. Tecumseh Nat.  
Bank e. Bet........................................... 518 

9. Evidence held insufficient to show that a national bank, suc
ceeding a banking association, assumed the debts of the asso
ciation. Tecinisch Nat. Bank v. Sounders.................. 521 

Sale of Stock.  
10. Evidence held sufficient to sustain a decree in favor of a pur

chaser of bank stock in an action by him to rescind'the con
tract on the ground that he was induced to buy the stock 
through the seller's false representations as to its value.  
Olcott v. Bolton......................................... 779 

Liability of Stockholders.  
11. Sec. 35, ch. 8, Comp. Stats., conferring upon district courts 

power to order the receiver of an insolvent bank to enforce 
the liabilities of stockholders, refers to liabilities upon their 
stock. Stote r. German Sacings Bank........................ 734 

12. See. 4, art. 11, of the constitution, under miscellaneous cor
porations, makes the liability of subscribers for unpaid sub
scriptions a secondary liability to be enforced only after the 
amount of the debts has been judicially ascertained and the 
corporate property exhausted. Id........................... 735 

13. Sec. 35, ch. 8, Comp. Stats., in so far as it attempts to author
ize actions to recover unpaid stock subscriptions before the 
corporate debts have been judicially ascertained-and the cor
porate property exhausted, is unconstitutional and void. Id.  

Bastardy.  
In a bastardy action it is prejudicial error to admit in evidence, 

over proper objections, an offer of marriage by the putative 
father to the mother of the bastard child, made with a view 
to the settlement of such proceeding about to be commenced.  
Lisy *u. State... ........................................ 226 

Bathing Resorts.  
1. In a suit against a bath-house company the court erred in 

directing a verdict for the company, where it failed to search 
for a missing bather when notified of his disappearance in 
time to rescue him. Brotherton r. Mnihattan Beach Imiproce
twcnt Co............................................... 214 

2. A company maintaining a bathing resort and letting out its 
privileges to the public for hire is bound to take such pre
cautions for the safety of bathers as a person of ordinary 
prudence would take under the circumstances. Id.  

Beet-Sugar Bounties. See BouNTIES.  
Beneficiaries. See INSURANCE, 16-18.  
Bill of Exceptions. See INSTRUCTIONS, 1. REVIEW, 9-20.  

Exantination and Amendmient.  
1. A motion to quash a bill of exceptions, on the ground that It
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Bill of Exceptions-continucd.  
was not presented to the adverse party, or to his attorney. for 
examination and amendment within the statutory period.  
should be made within a reasonable time after the bill is filed 
in the appellate court. Vtaslh r. Costcllo.................... 325 

2. Where objection to a bill, on the ground that it was not pre
sented to the adverse party within the statutory time, is not 
made for eighteen months after the filing of the transcript 
and brief3, the objection will be considered waived. Id.  

3. Objection to a bill of exceptions that it was not presented for 
examination and amendment within the stattitory period, not 
made before the bill was signed and allowed by the trial 
judge but raised for the first time in the supreme court, will 
not be considered. Thomipson v. Missouri P. R. Co............ 329 

4. Where a bill is served upon the adverse party after the time 
therefor had expired, and the parties stipulated in writing 
that the trial judge should sign and allow the bill, it is a 
waiver of the objection that the bill was not presented within 
the time fixed by law or the order of the court. Id.  

5. A bill presented fyr amendment after expiration of the time 
limited by statute may be quashed where objection to its al
lowance on that ground was made before the trial judge and 
promptly renewed by motion in the appellate court before 
briefs were filed on the merits of the case. Trum ble c. Trum
ble .................................................... 332 

Allowance.  
6. The statute by which the clerk of the district court is al

lowed to settle and sign a bill of exceptions must be strictly 
construed. Scott e. Overall............................... 144 

7. In allowing a bill of exceptions, a statement by the clerk in 
his certificate, that he has knowledge of the absence of the 
judge, will not take the place of an affidavit required by stat
ute. Id.  

S. A stipulation, "It is hereby agreed that the clerk of the dis
trict court sign this bill of exceptions, instead of the judge 
who presided at the trial of this case," held sufficient to au
thorize the clerk to sign and settle the bill. Behrends v. Bry
schly ............................................. 305 

Authentication.  
9. A bill may be considered upon satisfactory proof of its proper 

authentication, though the authentication has been lost.  
linters v. Means....................................... 209 

10. The clerk's certificate of authentication should identify the 
document as the bill of exceptions. Behrends v. Beyschlay.... 305 

11. The words, "this bill of exceptions," in a stipulation, held 
equivalent to an agreement that the document to which the 
stipulation was attached was a true bill of exceptions. Id.  

Contents.  
12. A bill of exceptions must contain all the evidence upon which 

questions of fact are to be determined, a reference in the bill
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Bill of Exceptions-concluded.  
to evidence preserved in another bill, in an independent case, 
not being sufficient. Tecumsch Nat. Bank v. Best............. 518 

Motion to Quash. Laches.  
13. A motion to quash a bill of exceptions which has been duly 

allowed by the trial judge and properly authenticated, the 
motion having been made more than a year after the filing 
of the bill and the transcript in the supreme court, and after 
the service of briefs in the case, comes too late. Thompson 
v. M iss uiri 1. R. Co......................................... 330 

Bill of Lading. See CARRIERS, 4.  

3ill of Sale. See INSURANCE, 15. SALES, 1.  

Bills and Notes. See BANKS AND BANKING, 2-5. CHECKS. NEco
TIABLE INSTRUMENTS.  

Doard of Transportation. See RAILROAD COMPANIES, 1.  

Donds. See ATTACHMENT, 3-6. MUNICIPAL CORPORATIONS, 12.  

lounties.  
Chapter 1, Session Laws, 1895, providing for sugar bounties, 

carries no appropriation for payment thereof. and there being 
no appropriation for that purpose elsewhere, the auditor has 
no authority to issue warrants in payment of such bounties.  
State v. M oore............................................... 88 

3ridges. See DAMAGES, 4.  

Briefs. See REVIEW, 21.  

Brokers.  
1. A real estate broker employed to make a sale has no claim 

for commissions until he furnishes a purchaser willing and 
able to buy the property upon the terms fixed by his princi
pal. Stewart v. Sm it ....................................... 631 

2. Verdict for defendant in a suit by a real estate broker for 
commissions held sustained by the evidence. Id.  

Burden of Proof. See ATTACHMENT, 5. CONTRACTS, 5. FRAUD, 2.  
FRAUDULENT CONVEYANCES, 1. INSURANCE, 26. LIHEL AND 
SLANDER, 2. NEGOTIABLE INSTRUMENTS, 7.  

Burglary.  
1. Commission of the act in the night-time is an essential ele

ment of the crime of burglary. In re Mclley................ 481 
2. Under an information against a person for the crime of bur

glary, he cannot be convicted of the statutory offense of 
breaking and entering buildings in the daytime. Id.  

Carriers.  
1. An action against a carrier for failure to deliver goods cannot 

be maintained by the consignor in the absence of averments 
that he was the owner of the goods, that he was liable for 
their loss, or that he had sustained special damage. Union 
P. R. Co. v. Metcalf ...................................... 452
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Carriers-cocluded.  
2. It is the duty of a railroad company to receive and transport 

to the terminus of its line, and to safely deliver to a connect

ing carrier, goods offered for shipment and consigned to a 

place beyond its line. Frement, E. & M. V. R. Co. v. Waters.. 592 

3. A company receiving for shipment goods consigned to a place 

on the line of a connecting carrier, under an agreement to 

transport them to the terminus of its own road, is not an

swerable therefor after their safe delivery to the connecting 

carrier named in the contract of shipment. Id.  

4. Bill of lading examined, and construed as an agreement for 

the carriage of goods over the defendant's line of road only.  

Id.  

Chattel Mortgages. See FRAUDULENT CONVEYANCES, 3. REPLEYvN, 

4. TROVER AND CONVERSION.  

1. Completed agreement not to file mortgage until financial dif

ficulty of mortgagor made registration necessary to protect 

interests of mortgagee, the former to notify him of such diffi

culty, held to render the conveyance void as to mortgagor's 

creditors. Ackerman o. Ackerman.......................... 54 

2. A chattel mortgage creates merely a lien and does not pass 

title to mortgagee. Robinson v. Kilpatrick................. 795 

Omaha Fire Ins. Co. v. Thompson......................... 581 

Checks.  
1. A customer's bank check is not intended for circulation as a 

medium of exchange, and should be presented for payment 

with the dispatch consistent with the circumstances of the 

case and the transaction of other commercial business. West

ern Wheeled Scraper Co. v. Sadilek........................ 105 

2. A bank receiving for collection a customer's check is re

quired to pay the same upon the receipt thereof during busi

ness hours, or to promptly give notice of its dishonor in 

order to charge the drawer and indorsers thereof. Id.  

3. Held, From the evidence, that prejudice to drawer of a check 

would be presumed, where he did not receive prompt notice 

of its dishonor. Id.  

Claims. See COUNTIES, 6.  

Clerk of District Court. See BILL OF ExcEPTIONS, 8.  

Collateral Attack. See COuNTY TREASURERS.  

Collections. See BANKS AND BANKING, 2-5.  

Commercial Paper. See BANKS AND BANKING, 2-5.  

Common Carriers. See CAuIERS. STREET RAILWAYS.  

Conflict of Laws.  
1. As a general rule the law of another state, in absence of 

proof, is presumed to be the same as that of the state of the 

forum. East Omaha, Street R. Co. v. Godola.................... 906 

2. There are exceptions to the rule that the laws of another
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Conflict of Laws-concluded.  
state, in absence of evidence to the contrary, are presumed 
to be the same as the laws of the forum. Council mluff.s Val;
igfls Bank V. Griscold................................... 753 
In absence of evidence to the contrary, it will be presumed 
that courts of general jurisdiction of another state possess 
the authority they assumed to exercise, and that the methods 
of procedure pursued by them are authorized by the laws of 
that state, though differing from the practice of the forum.  
Id.  

Consideration. See HUSBAND AND WiFE, 5. MORTGAGES, 1. SALES, 1.  
Conspiracy.  

1. A conspiracy may be proved by circumstantial evidence.  
Farley c. Pceble....... ............................ .......... 723 

2. One means of proof is by showing overt acts of the individ
uals charged with the conspiracy. Id.  

3. Declarations tending so directly toward the accomplishment 
of the alleged common object as to constitute a part of the 
res !rstwr, are admissible in evidence. Id.  

4. From the fact that different persons at different times by 
their acts pursue the same object, the jury may, in connec
tion with other facts, infer the existence of a conspiracy to 
effect that object. Id.  

5. In order to justify the admission in evidence of overt acts of 
individuals it is not necessary to first prove by other evi
dence the existence of the conspiracy. Id.  

6. Purposes of evidence of overt acts and of declarations of con
spirators. Id........................................... 724 

Constitutional Law. See BANKS AND BANKING, 13. RAILROAD 
COMPANIES, 1. STATUTES.  

To authorize the expenditure of public funds the constitution 
requires a specific appropriation made by law. State c. Moore, 88 

Construction. See CONTRACTS, 1, 2 

Contempt.  
A finding without a judgment in a summary prosecution for 

contempt of court will not be reviewed by means of a pro
ceeding in error. Blodgett v. State........................ 121 

Contests. See WILLs, 1-3.  

Continuance.  
1. Affidavits for continuance, to be available on review, must be 

embodied in the bill of exceptions. Hans c. State............ 150 
2. In a criminal case, a motion by accused for a continuance on 

the ground that a witness is absent, may be overruled where 
the state admits that the witness, if present, would testify as 
stated in the affidavit in suppurt of the motion. Fanton v.  
State ....................................................... 351 

3. A party who obtained one adjournment in a suit before a
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Continuance-concluded.  
justice of the peace cannot procure another adjournment 

extending more than thirty days from the return day, on a 

general affidavit in the language of sec. 960 of the Code, it 

being necessary for that purpose to comply with sec. 961 of 

the Code. Moran v. McCullumn............................ 449 

Contracts. See CARRIERS, 3. CORPORATIONS, 2. CUSTOM AND 

USAGE. LANDLORD AND TENANT. MUNICIPAL CORPORA

TIONS, 14. NEGOTIABLE INSTRUMENTS. SALES. SCHOOLS 

AND SCHooL DISTRICTS, 2-4. STATE, 5. VENDOR AND 

VENDEE.  
Constructioa.  

Where a written contract is to be construed with reference 

to its terms alone, it is the duty of the court to interpret it.  

Rosenthal v. Ogden...................................... 218 

2. Where the construction or application of a written contract 

depends upon extrinsic facts, it should be submitted with the 

questions of fact, under proper instructions, to the jury. Id.. 219 

Reformation.  

3. To justify the reformation of a written contract for mistake, 

the mistake must be mutual and established by clear, con

vincing, and satisfactory proof. Home Fire Ias. Co. v. Wood. . 381 

Agency.  

4. Held, That a principal who gave a person the exclusive 

agency for the sale of the former's property for an indefinite 

period, could revoke the agent's authority any time before 

sale. W oods v. Hart.............. ......................... 497 

Deceit.  

5. The burden of proving fraud or misrepresentation in the 

making of a contract is upon the party alleging it. Id.  

Public Policy.  

6. A stipulation in a contract giving a person the exclusive 

agency for the sale of the principal's property for an indefi

nite period does not render such contract void as against 

public policy. Id.  

7. A contract for commission sales of intoxicating liquors by 

one as agent of another, neither of whom has been licensed, 

is void as against public policy. Rocco v. Frapoli............ 665 

8. Courts will refuse to enforce contracts which are manifestly 

contrary to public policy or sound morals. Id.  

Conversion. See REiLEVIN, 1.  

Corporations. See BANKS AND BANKING. GTTARANTY.  

Stock.  

1. One claiming stock by purchase from a cashier who wrong

fully used the funds of his bank to buy the stock, hld, under 

evidence set out in opinion, not an innocent purchaser for 

value. Teenmseli Nat. Bank r. HusSell....................... 277 

2. Held, That a corporation which issued a new certificate to a



924 INDEX.  

Corporations-concluded.  
pledgee of original stock, waived its right to rescind the con
tract with the original holder and cancel the stock on the 
ground of fraud in its procurement. Id.  

3. Evidence held sufficient to sustain a decree in favor of a pur
chaser of bank stock in an action by him to rescind the con
tract on the ground that he was induced to buy the stock 
through the seller's false representations as to its value.  
Olcott v. Bolton......................................... 779 

Preferences.  
4. A corporation may not prefer a debt owing to its own di

rectors, or a debt for which such directors are sureties.  
Campbell Printing Press - Mfg. Co. v. Marder................ 289 

5. There is no inflexible rule in existence which, under all con
ditions, prevents an insolvent corporation from transferring 
or incumbering its property in good faith and for proper pur
poses. Shaw v. Robinson...................................... 403 

6. An insolvent corporation may, in the absence of actual 
fraud, prefer one or more of its creditors to the exclusion of 
others. TVallachs v. Robinson............................. 469 

Service of Process.  
7. Where attempt is made to serve a summons upon a corpora

tion, and the persons served are not at the time officers of, or 
connected with, the corporation, the case is one of total ab
sence of service. Campbell Printing Press d- Mfg. Co. v. Marder, 28& 

Enforcement of Claims.  
8. One corporation having acquired all the stock of another, 

and then, through its officers, having procured that other 
to execute to it a bill of sale of all its assets to secure an ex
isting indebtedness, and there remaining as a consequence 
of such acts no officers or place of business or tangible assets 
of such second corporation, senble, that another creditor of 
the second corporation need not procure judgment against it 
preliminary to an action against the first for the purpose of 
enforcing its claim against the second. Id.  

Costs. See INSURANCE, 12. USURY, 5. VENDOR AND VENDEE, 8.  
1. Taxation and collection by a justice of the peace of $1 for 

a second day's attendance upon the hearing of a motion to 
dissolve an attachment held not illegal. Gibson v. Sidney..... 12 

2. The right of a litigant to recover costs is a statutory one.  
City of Hastings v. Mills................................. 842 

3. A plaintiff who recovered a verdict for $200, only, in the dis
trict court in a suit by him against a city for an injury sus
tained by falling into an unguarded excavation in a street, 
held not entitled to recover costs. Id.  

Counties. See TAXATION.  

Sale of Public Lands.  
1. The determination of whether or not the proposition to sell 

the public grounds of a county received the required number
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Counties-concluded.  
of votes to work its adoption, lid not a matter for the official 
determination of the county board. Stenbery r. State........ 127 

Douglas County r. Kelle.................................. 139 

2. Sec. 30, art. 1, ch. 18, Comp. Stats., requiring an affirmative 
vote of two-thirds of the electors voting to carry a proposi

tion, applies to a proposition to sell the public grounds of a 
county. Id.  

3. The authority to sell public lands of the county held to de
pend upon it appearing from the abstract made during the 
official canvass of the election returns filed with the county 
clerk, that the requisite number of votes have been cast in 
favor of the proposition. Id.  

4. A county board, in attempting to sell public lands, not being 
required to make findings as to the result of the election on 
the proposition for a sale, the action of a subsequent board 
in passing upon claims of the purchasers for repayment of 
the purchase money on the ground that there was no au
thority to make the sale, held not to involve a review or a 
reversal of the finding of the former board. Id.  

Clainis.  
5. Question of title and of validity of conveyance by commis

sioners held not to deprive the county board of jurisdiction 
to determine the validity of a sale in passing upon claims for 
repayment of purchase money. Id.  

6. The word "claim," as used in sec. 37, art. 1, ch. 18, Comp.  
Stats., requiring persons having claims against the county 
to file them with the county clerk, has reference only to 
claims originating in contract, express of implied. DouglaN 
County v. Taylor............................................. 536 

7. One owning city lots abutting on a street, only one-half of 
which is in the city of Omaha, may recover from Douglas 
county damages resulting from its action in grading the 
street in front of the lots, though plaintiff did not file his 
claim with the county clerk. Id.  

County Board. See COUNTIES.  

County Treasurers.  
The authority of a county treasurer to deposit for safe keeping 

in bank the funds entrusted to his care cannot be questioned 
in a strictly collateral proceeding. Western Wheeled Scraper 
Co. v. Sadilek.......................................... 106 

Courts. See CONFLICT OF LAWs, 2, 3. NEW TRIAL, 1.  

1. The original jurisdiction of the supreme court is confined to 
cases relating to the revenue, civil cases where the state is 
a party, mandantus, quo carranto, and habeas corpus. State v.  

P iper ....................................................... 25 

2. Jurisdiction of the subject-matter of an action cannot be 

conferred upon a court by consent. Burklaud v. Johnson..... 859 

Covenants. See LIMrATION OF ACTIONS, 1.
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Creditors' Bill. See FRAUDULENT CONVEYANCES, 7. HUsnAND AND 
WIFE, 2.  

1. Order subjecting property, conveyed by son to mother, to 
payment of a claim in favor of a judgment creditor of the 
son, held not sustained by the evidence. Nat. Bank of Coma
imerce c. Ghapian....................... ................ 484 

2. A druggist failed in business and confessed judgment on a 
note in favor of his mother who loaned him money to buy his 
drug store, and in a contest between her and other creditors 
seeking to subject to the payment of their claims the pro
ceeds of a sale under execution on the judgment thus con
fessed, it was held that the preference in favor of the mother 
was not fraudulent. Clarkie Drug Co. i. Boardinan........... 687 

Criminal Law. See INDICTMENT AND INFORBMATION. INSTRUCTIONS, 
1-6. NEw TRIAL, 1.  

1. Refusal, before trial, to require the state to elect as to which 
count of the information it would reply upon, held reviewable 
without being assigned as erfor in the motion fQr a new 
trial. Hans v. State..................................... 150 

2. An order in a criminal case permitting the state to withdraw its rest, for the purpose of introducing further testimony, 
will not be disturbed where an abuse of discretion on the 
part of the trial court has not been shown. Id............. 151 

3. In a prosecution for a misdemeanor it is not essential that 
the state should prove the commission of the offense on the 
precise date laid in the information, it being sufficient to es
tablish that the crime was committed within the statute of 
limitations. Id.  

4. Where the intention of the accused is a material fact, and he 
takes the stand on his own behalf, he may be asked directly 
what was his intention with regard to the act complained of.  
Cununisys r. State...................................... 274 

5. A motion by accused for a continuance on the ground that a 
witness is absent, may be overruled where the state admits 
that the witness, if present, would testify as stated in the affidavit in support of the motion. Fanton v. State ........... 351 

6. Jurisdiction to pronounce a particular sentence is as essen
tial as jurisdiction of the person and subject-matter. in rc 
Meey ................................................. 

481 
Criminal Libel. See LIBEL AND SLANDER.  

Crops. See DAMAGES, 3.  

Custom and Usage.  
1. The business usage of a particular individual is not admis

sible to interpret a contract between that individual and an
other in the absence of proof of knowledge by the latter of 
such usage. Gamible v. Stauber Mfg. Co........... ......... 463 

2. Evidence showing that it was customary for residents of a 
city to take possession of streets with the purpose of using
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Custom and Usage-concluded.  
them temporarily without claiming title, and that the city 

acquiesced in such possession, held properly excluded. City 
of Florence v. White..................................... 516 

Damages. See ASSAULT ANI) BATTERY. BATHING RESORTS. NEG

LICENCE, 12. PREINCIPAL AND AGENT, 1. REPLEViN, 1.  

SALES, 10. SCHOOLS AND SCHOOL DISTRICTs, 2-4. VENDOR 

AND VENDEE, 2, 6. WATERS, 9.  

Grade of Street.  

1. Evidence held sufficient to sustain a judgment for plaintiff for 

$500 in a suit against a county for damages resulting from 

the action of the county in grading a street in front of plaint

iff's lots. Douglas County v. Taylor........................ 546 

Excess ive Judgment.  

2. The mere fact that a verdict for $2,865.30 was $105 in excess 

of the amount recoverable is not sufficient to show that the 

jury was influenced by passion or prejudice. Omaha Fire hs.  

Co. v. Thompson............................................. 581 

Surface Water.  

3. In a suit by a land owner against a railway company, the 

measure of damages resulting from the negligent construc

tion of a ditch through which surface water was discharged 

on plaintiff's land, was held to be the value of crops destroyed, 

the value of trees destroyed, and the difference in the value 

of the land immediately before and after the injury. Fre

moat, E. & 11. V. Rf. Co. v. Harlia.......................... 700 

Defectice Bridge.  

4. Where a bridge in a city collapsed, throwing plaintiff and his 

horses and loaded wagon into a creek, injuring him and the 

team and breaking the wagon, a judgment against the city 

for $2,500 held not excessive. City of South Omaha v. Powell.. 79S 

Personal In juries.  

5. In an action for personal injuries, plaintiff may recover the 

reasonable value of medical services rendered, not to exceed 

the expense incurred therefor. Golder v. Luand.............. 867 

6. In a suit for personal injuries, it is not necessary, in order 

to recover for expenses of medical treatment, to prove by the 

record that the-attending physician was licensed to practice.  

Td.  

7. Evidence held sufficient to sustain a judgment for plaintiff 

in a suit against a street railway company for personal in

juries resulting from its negligence. Eat Omaha Nirct It.  

Co. r. Godol............................................ 906 

Death by Wrongful Act. See MUNICIPAL CORPORATIONS, 2.  

Deceit. See SALES, 4,. 8-10. VENDOR AND VENDEE, 

Declarations. See CONSPIRACY, 3. WILLS, 1-3.  

Dedication.  
1. Under sec. 106, art. 1, ch. 14, Comp. Stats., an acknowledged
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Dedication-concluded 
and recorded plat designating a block within a village as a 
park, operated as a dedication of that block for a public park.  
Ehmen v. Village of Gothenbitry............................ 715 

2. Where Ehmen acknowledged and recorded a plat designating 
a block as "Ehmen's Park," it was held that such designation 
did not imply the reservation of the land for the donor's pri
vate use. Id.  

Deeds. See COUNTIEs, 5. EMINENT DOMAIN, 3.  
The condition in a deed upon which title of lands conveyed for 

church purposes shall revert to the grantor cannot be in
voked by one faction of the grantee to the prejudice of an
other. Mosemoa v. leitshusea............................ 420 

Default. See JUDGMENTS, 1.  

Depositories. See COUNTY TREASURERS.  

Description. See EXECUTIONS, 6. MECHANrCs' LIENS, 1-4. MORT
GAGES, 7-9. SALES, 5. VENDOR AND VENDEE, 1.  

Diminution of Record. See REVIEW, 60.  
Disbarment.  

Review of proceeding whereby defendant was disbarred. Blod
gett V. State.............................................. 121 

Dismissal. See INTERVENTION. REVIEw, 43.  
Upon rendering judgment in favor of plaintiff, it was held proper 

to dismiss, without prejudice, the suit as to one item not due 
which was separately numbered in the petition. Grotte v.  

ale ............................................. 364 
Divorce. See WILLS, 6.  

AlinionU.  
1. The sum allowable to a wife for expenses and counsel fees 

peindente lite, the conditions of payment, and time of making 
the order, are within the discretion of the district court.  
Brasch v. Brusch ........................................ 73 

2. Allowances made by a district court for the temporary sup
port of the wife for expenses and attorney's fees will not be 
disturbed unless it appears that the court abused its discre
tion. Id.  

3. Within the meaning of sec. 12, ch. 25, Comp. Stats., providing 
for payment of alimony pendenle lite and costs, an action is 
pending from its commencement until its final determination 
on appeal or error, or until the statutory time for review has 
expired. Id.  

Attorney's Fees.  
4. Under see. 12, ch. 25, Comp. Stats., the allowance of attorney's 

fees to counsel of the wife is ancillary to the action for di
vorce, and a separate suit cannot be maintained against the 
husband by such attorney to recover for professional ser
vices rendered to the wife in the action for divorce. Yeiser 
v. Lowe ............................................... 310
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Drainage. See DAMAGES, 3.  

lasements.  
To acquire an easement or way on another's land there must be 

a use of the way for the length of time which will bar an 

action for the recovery of title to land, and which is under 

claim of right, or adverse. Engic v. Hunt.................. 358 

Ijectment. See JUDCMENTS, 1.  

Averments of an answer attacked by general demurrer hld 

sufficient to show the existence and probate of a will through 

which defendant claimed title. Koopmnan r. Carroll......... 824 

Ilections. See COUNTIEs, 2, 3. MUNICIPAL CoRORATIoNS, 12.  

Nomilatiols. Secretury of State.  

1. Where rival factions of a political party in good faith nomi

nate candidates at conventions called and held in accord

ance with the usages of the party, and certify such nomina

tions to the secretary of state, he will certify to the several 

county clerks the names of the candidates nominated by 

each faction. , tote v. Piper................................26, 39 

2. It is neither the province of the secretary of state nor of the 

court to determine which of two rival state conventions of 

the same party is entitled to recognition as the regular con

vention. Id.  

.3. The findings of facts made by the secretary of state in pass

ing upon objections filed against certificates of nomination 

are priima facie right. Id ............................... 25, 39 

4. The secretary of state in passing upon objections to certifi

cates of nomination may determine from extrinsic evidence 

whether the candidates therein named were in fact nomi

nated by a convention called and held according to party 

usages and claiming in good faith to represent a political 

party which cast the requisite number of votes at the last 

election. Id ............ ............................... 26, 39 

5. The statutory provisions (Comp. Stats., sec. 136, ch. 26), 

requiring objections to certificates of nomination for office 

to be filed within three days after the filing of the certifi

cates, are mandatory, and must be strictly followed, or ob

jections will be deemed waived. Id........................ 40 

6. The secretary of state in passing upon objections to a cer

tificate of nomination has power to decide from extrinsic 

evidence whether the 'candidate named therein was in fact 

nominated by a convention called and held in accordance 

with precedents and usages of a party which cast one per 

cent of the votes at the last state election, or by a faction 

claiming to represent a party casting one per cent of such 

vote. Id.................. .......................... 42 

-minent Domain. See RAILROAD COMPANIES. STREET RAILWAYS, 2.  

1. One owning city lots abutting on a street, only one-half of 

which is in the city of Omaha, may recover from Douglas 

63
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Eminent Domain-concluded.  
county damages resulting from its action in grading the 
street in front of the lots. Douglas County v. Tallo......... 536 

2. Release of damages resulting from a railroad company's ex
ercise of the right of eminent domain, held not to include 
damages caused by the negligent construction, maintenance, 
or operation of the railroad. Fremont, E. & M. V. R. Co. r.  
Harlia .................................................. 698 
Construction of a conveyance granting a railroad company 
a right of way and releasing the company from liability for 
damages. Id........................................... 699 

Equalization. See TAXATION, 1.  

Equity. See FRAUDULENT CONVEYANCES, 7. JUDGMENTS, 1. MORT
GAGES, 4, 7, 8. TRUSTS.  

Where issues have been submitted to a jury, the judgment need 
not strictly conform to the verdict, but the court may, on 
determining other issues, enter such judgment as the whole 
case demands. Omaha Fire Ins. Co. v. Thompson............. 580 

Error. See REVIEW.  

Estoppel. See ARBITRATION AND AWARD, 9. INSURANCE, 27.  
1. Where an insolvent, by confession of judgment, made a pref

erence in favor of his mother who loaned him money, it 
was held that she was not estopped, as against creditors who 
sold the son goods, from claiming the proceeds of an exe
cution sale under the judgment thus confessed. Clarke Drug 
Co. v. Boardman........................................ 687 

2. A release sufficient to estop the land owner from claiming 
damages resulting from an exercise of the right of eminent 
domain would also estop one claiming under him. Fremont, 
E. & M. V. R. Co. v. Harlin............................... 698 

3. The consent of a bank to the appointment of a receiver held 
not to estop the bank from assailing an order requiring the 
receiver to sue the stockholders. State v. German Suuings 
Bank .................................................. 736 

4. A judgment binds parties and privies. Otto v. Burch........ 894 
Evidence. See BASTARDY. CONSPIRACY. CONTINUANCE, 2. Cox

TRACTS, 2. CRIMINAL LAW, 4. CuSTOM AND USAGE, 2.  
DAMAGES, 2. ELECTIONS, 4, 6. HIGHWAYS, 1, 2. INSUR
ANcE, 13, 16. INTOXICATING LIQUORS, 4. MUNICIPAL Colt
PORATIONS, 1. NEGOTIABLE INSTRUMENTS, 10. PARTNER
SHIP, 3. PRINCIPAL AND AGENT, 7. RAILROAD COMPANIES, 
2. REPLEVIN, 3. REVIEW, 22-29. SUMMONS, 2. WILLS, 1-3.  

Assault.  
1. In defending, on the ground of self-defense, a civil suit for 

assault and battery, evidence of plaintiff's quarrelsome dis
position must be made by proof of general reputation. Golder 
v. Lund ............................................... 867
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Evidence-continued.  
Deed.  

2. In a suit against a railroad company for negligently con
structing a ditch through which surface water was dis

charged on plaintiff's land, a right-of-way deed from plaintiff 

to defendant, containing a release of damages, was held inad

missible. Frenont, E. &G 1. V. R. Co. v. Harlin............... 699 

Emperinents.  

3. Some discretion is donferred upon the trial court in receiving 
evidence of experiments for the purpose of contradicting or 
corroborating witnesses. City of Ord v. Nash................ 336 

Foreign Laws.  

4. As a general rule the law of another state, in absence of 

proof, is presumed to be the same as that of the state of the 

forum. Council Bluffs Savings Bank v. Griswold............. 753 

East Omaha Street R. Co. v. Godola........................ 906 

Judmgrent.  

5. Where the attempted service of a summons was void, the 

judgment of a justice of the peace, against defendant in the 

case, held inadmissible in evidence. Caipbell Printing Press 

& Mfg. Co. v. Marder.................................... 287 

Parol Evidence.  

6. Where, by omission in an insurance policy, the time when 

the instrument becomes operative is left in doubt, parol evi

dence is admissible for the purpose of supplying such omis

sion. Modern Woodmen Accident Ass'n r. Kline.............. 345 

7. A general indorsement of commercial paper may, except as 

against a bonn fide holder, be explained by parol evidence.  

Whitney v. Spearman.................................... 617 
Physicians.  

8. In an action for personal injuries it is proper to admit evi
dence of the actual expense incurred by plaintiff in procuring 

medical treatment. Golder v. Lund........................ 867 

9. Proof that one practiced as a physician raises the presump
tion, in actions between third parties, that he was licensed 

to do so. Id.  
Privileged CornInunnications.  

10. Communications properly made in negotiating for the em

ployment of an attorney are privileged. Farley v. Peebles.... 723 

11. Privileged communications to a lawyer are generally con

fined to communications made when the relationship of at
torney and client existed. Id.  

12. Communications voluntarily made to a lawyer after he has 
informed the communicator that he will not accept the em
ployment to which they relate are not privileged. Id.  

lVitnesses.  

13. Where a witness is shown to be absent from the state, his 

testimony given at a former trial of the same cause is admis
sible if otherwise unobjectionable. CitV of Ord v. Nash...... 3386
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Evidence-concluded.  
14. Where a witness is absent from the state, the fact that he 

testified at a second trial of the cause held not to render inad-.  
missible, at the third trial, evidence given by him during the 
first trial. Id.  

Exceptions. See BILL OF EXCEPTIONS. INSTRUCTIONs, 11, 12. RE
VIEw, 45. TRIAL, 1.  

Exchange. See VENDOR AND VENDEE, 1.  

Executions. See CREDITORs' BILL, 2. NEGOTIABLE INSTRUMENTS, 
1, 2.  

A.pproisement.  
1. The fact that the certificates of incumbrances were dated 

subsequent to the advertisement of sale, held insufficient to 
establish the falsity of portions of the record showing by the 
date of the appraisement and of the copy, by the clerk's 
filing mark, and by the sheriff's return, that the appraise
ment was made and filed before the sale was advertised.  
Nebraska Loan & Trust Co. v. Barnes....................... 324 

-2. In absence of fraud an appraisement can be attacked, on the 
ground that it is too low, only by motion filed before sale.  
Griffith v. Jenkins ...................................... .721 

Bid.  
'3. Where a purchaser at a judicial sale raised his bid in open 

court, it was held that confirmation at the higher price was 
without prejudice to the former owner. Id.................. 719 

Con firnation.  
4. The rule that the appellate court will not disturb the finding 

of a trial court made upon conflicting testimony applies to 
orders confirming judicial sales. Creighton University V. Riley, 341 

5. Record for review held not to disclose any irregularity which 
would have justified the trial court in setting aside a judicial 
sale. Griffith v. Jenkins................................. 719 

Description of Property.  
6. Variance between the description in the decree and the de

scription in the order, notice and report of judicial sale, held 
not ground for setting aside the sale. Id.................. 722 

Replevin.  
7. When property has been levied upon on writ of execution 

and has been delivered to a third person, plaintiff in a re
plevin suit against the officer making the levy, such property 
cannot be again seized by the officer under another writ 
against the same person while the replevin suit is pending.  
Beagle v. Smith......................................... 446 

Executors and Administrators. See PARENT AND CHILD, 5.  
WILLS.  

Under a will directing the sale of realty, the sale may be made 
by an administrator cum lestamento annero, the executor 
named having failed to qualify, and the will indicating no 
special confidence in him. Koopman v. Carroll.............. 824
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Experiments. See EVIDENCE, 3.  

Expert Evidence. See EVIDENCE. 3.  

Factors. See BROKERS.  

False Representations. See INSURANCE, 21-25. SALES, 2, 3, 8-10.  

. VENDOR AND VENDEE, 2.  

Fees. See COSTS.  

Fees and Salaries. See STATrEcS, 5.  

Fences.  
Sec. 18, art. 2, ch. 2, Comp. Stats., defining a lawful fence, does 

not apply to a fence inclosing the right of way of a railroad 

company. Chicago, B1. & Q. H?. Co. v. Lyon.................. 640 

Final Orders. See REVIEw, 30-35.  

Findings. See JUDGiENTS, 4. REPLEIN, 1.  

Fines. See SCHOOLS AND ScuooL Dis-ruimrs, 1.  

Foreign Laws. See CONFLICT OF LAWs, 2, 3. SALEs, 2, 3.  

Fraud. See CONTRACTS, 5. INSURANCE, 27. MIOrTUAGES, 5. SALES, 

2-4, 8-10. STATUTE OF FRAUn.S. VENDOR AND VENDEE, 2.  

1. Where the only motive of a creditor is to secure a debt, he 

will not be held guilty of fraud because the effect of securing 

his debt is to leave the claims of other creditors unpaid.  

Clarke Drug Co. r. Boardunin ............................. 687 

2. Where an insolvent, by confession of judgment, makes a 

preference in favor of his mother who loaned him money, the 

burden is on her, in a contest with other creditors, to show 

by a preponderance of the evidence that the preference was 

accepted by her in good faith for her protection, and not for 

the purpose of defrauding any one. Id.  

Fraudulent Conveyances. See SALES, 1.  

Burden of Proot.  

1. Where a transfer between relatives is attacked as fraudulent, 
the burden is upon the parties thereto to show the good-faith 

character of the transaction. Nat. Bank of Coinncree V. Chap

mn':t ................................................... 484 

Chattel .1lortlages. leryistratit.  

2. Completed agreement not to file mortgage until financial dif

ficulty of mortgagor made registration necessary to protect 

interests of mortgagee, the former to notify him of such dif

ficulty, held to render the conveyance void as to mortgagor's 

creditors. 1ckerman r. Ackcrmian.............. ............ 54 

3. In a proceeding to avoid a sale of personalty as having been 

made in fraud of the rights of creditors of a firm, the fact 

that part of the consideration was the cancellation of a debt 

by one partner, incurred before the partnership was formed,
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Fraudulent Conveyances-concluded.  
and secured by an unrecorded chattel mortgage on the prop
erty before the firm became its owner, was not one which 
would have justified an instruction that the sale was void.  
Wilson v. Ganeble................ ...................... 426 

Prefercnces.  
4. A son may convey property to his mother In payment of a 

pre-existing debt. Nat. Bank of Commerce v. Chapman....... 484 
5. The rule that an insolvent debtor may prefer certain credit

ors to the exclusion of others applies to relatives of the 
debtor where they are creditors. Id.  

Question of Fact.  
6. Whether or not a conveyance by an insolvent corporation is 

fraudulent as to creditors cannot be determined as a question 
of law, but is a question of fact, to be determined from a con
sideration of the evidence in each particular case. Shaw v.  Robbinon ............................................... 

403 W1allachs v. Robijnsonl)..................................... 469 
Trastm 

7. One taking title to realty of an insolvent firm for the purpose 
of selling the property and of paying part of the proceeds to a creditor of the firm and the balance to the firm, may be held liable to pay such balance to another creditor in a suit 
in equity brought by the latter against the firm and the trustee. Raymond v. Leinkrye........................... 815 

Garnishment. See INTERPLEADER.  

Gifts.  
Evidence held to warrant the conclusion that the proceeds of notes payable to a daughter were not gifts to the father to whom payment was made. Bell v. Rice.............. ...... 547 

Guaranty. See MORTGAGES, 1. PRINCIPAL AND AGENT, 3.  1. One who purchased stock in a corporation under a guaranty 
that it could be resold for $3,000 within a year, held not required to submit to the guarantor for acceptance or rejection 
all offers received during that time. Lobeck r. )uke......... 568 2. A guaranty by the seller of stock in a corporation that the purchaser could resell it for $3,000 within a year, held to contemplate a resale for money, the guarantee not being required to make an effort to exchange the stock for other property.  
Id.  

3. Where the seller of stock in a corporation guarantied that it could be resold for $3,000 within a year, whether the guarantee had been negligent in failing to make a resale, was 
held a question of fact for the jury. Id.  

4. In an action on a guaranty that the purchaser of stock could resell it for $3,000 within a year, it was held proper to refuse an instruction that a failure to make certain speci
fied efforts to resell the stock constituted negligence. Id.
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Guardian and Ward.  
1. The provisions of sec. 64, ch. 23, Comp. Stats., apply to irreg

ularities in respect to guardians' sales, and cannot operate 
to confer jurisdiction otherwise without existence. We8lls v.  
Nteckleberg ............................................. 670 

2. An order to sell land of a minor on application of one as
suming to act as guardian, but who never qualified as such, 
and the sale pursuant to the order, held void. Id.  

Habeas Corpus.  
One sentenced for the statutory offense of housebreaking under 

an information charging him with burglary may be dis
charged from custody. In re McVey........................ 481 

Harmless Error. See REVIEw, 46-48.  

Highways. Prescription.  
1. To establish a highway by prescription there must be a 

user by the general public under a claim of right, and which 
is adverse to the occupancy of the owner of the land, of some 
particular or defined way or track, uninterruptedly, without 
substantial change, for a period of time necessary to bar an 
action to recover the land. Engle v. Hunt.................. 358 

User.  
2. The existence of a highway over the premises of a private 

person may be shown by user alone, but the user must have 
been with the knowledge of the owner and have continued 
the length of time necessary to bar an action to recover the 
title to land, but this rule does not apply when the user is 
of wild, unenclosed prairie land. Id.  

Improvements.  
3. The acts of Douglas county in making an improvement ex

tending across a highway, one-half of which was in the city 
of Omaha, held not ultra vires, though it was the duty of the 
city to improve the part of the street within its jurisdiction.  
Diouglas County v. Tuylor................................ 536 

Housebreaking. See BURGLARY, 2.  

Husband and Wife.  
Property Rights.  

1. Prior to the taking effect of the married woman's act, June 
1, 1871, the wife's chattels became those of the husband, and 
her choses in action became his when reduced to possession.  
Eggleston v. Shish.er...................................... 83 

Insurance. Creditors' Bill.  
2. The proceeds of a fire insurance policy taken out by a hus

band on property bought in his name with his wife's money 
prior to June 1, 1871, held properly subjected to payment of 
claims of his creditors in a contest between them and the 
wife, to whom the husband had assigned the policy. Id.  

Dirorce. Attorncys' Fees.  
2. Professional services of an attorney rendered to a wife in a
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Husband and Wife-concluded.  
suit for divorce are not "necessaries" for which the husband 
is liable in a separate suit brought against him by the wife's 
attorney after dismissal of the action for divorce. Yeiscr V.  
Lowe .................................................. 31L 

Pledges. Agency.  
4. One taking from the husband as his pledge a note which had 

been assigned to the wife, held not justified in assuming that 
the husband was the wife's agent. Korfolk Nat. Bunk v.  
Neno.................................................. 429 

MoIrtyyes.  
5. A loan to a husband is a sufficient consideration for a mort

gage by his wife securing the loan. Holmes r. Hull.......... 656 
6. A married woman may, by a mortgage duly executed and de

livered, bind her separate property for the payment of a loan 
to her husband, to the extent of the property covered by the 
mortgage. Id.  

Improvements. See LANDLORD AND TENANT, 8, 9, 11.  

Indictment and Information. See BURGLARY, 2. INToXiCArio 
LiQuous, 2, 3.  

Objections.  
1. The remedy of the accused in an indictment or information 

is by plea, and not by motion to strike out unnecessary and 
immaterial allegations. Blodgett e. State.................... 121 

2. A motion or objection directed to an indictment or informa
tion as a whole will be overruled unless applicable to each 
count thereof. Id.  

Validity.  
3. The test by which to determine the sufficiency of an indict

ment is whether enough remains after rejecting all unnec
essary averments thereof to satisfy the requirements of the 
statute. Id.  

Joinder.  
4. A charge of malpractice against an attorney and counselor 

at law may be joined with a prosecution for a contempt of 
court where both charges involve a single transaction. Id.  

Election as to Counts.  
5. Refusal, before trial, to require the state to elect as to which 

count it would rely upon, held reviewable without being as
signed as error in the motion for a new trial. Hans v. State.. 150 

Injunction. See JUDGMENTS, 6. RrLGIOUs SocIETIES.  

Garnishmient.  
1. Right of an insurance company which is a garnishee in pos

session of the proceeds of a policy, to an order enjoining the 
garnisher from prosecuting a scire facias against it after it 
had been sued in another court by an assignee of the bene
ficiary. Hartford Life & Annuity Ins. Co. v. Cuinng,....... 23 

Obstruction of Alley.  
2. Evidence, though conflicting, held sufficient to sustain a de

cree enjoining defendant from obstructing an alley. Ryley 
v. Sandean ............................................ 111
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Injunction-concluded. Remedy.  

3. As a preventive remedy iaudanfius cannot take the place 

of injunction. State v. Piper...............................25, 39 

Taxes.  

4. Injunction was denied in a suit to enjoin the collection of 

taxes, where plaintiff claimed that an error proceeding from 

an order of the board of equalization would be inadequate 

and failed to plead and prove the facts upon which his claim 

was based. lebster v. City of Lincoln.................... 1 

Trespass.  

5. Evidence held sufficient to sustain a finding for plaintiff in 

an action to restrain defendant from using a portion of 

plaintiff's land for a highway. EnUle v. Hunt................ 35S 

Insanity. See PARENT AND CHILD, 4.  

Insolvency. See BANKS AND BANKING, 6-8. CORPORATIONS, 5, 6.  

FRAUDULENT CONVEYANCES, 1, 5-7.  

A druggist failed in business and confessed judgment on a note 

in favor of his mother who loaned him money to buy his 

drug store, and the preference was held not fraudulent as to 

other creditors who sold goods to the son. Clarke Drug Co.  

v. Boardman ............................................ 687 

Instructions. See ATTACHMENT, 6. MUNICIPAL CORPORATIONS, 6, 7.  

NEGLIGENCE, 4, 5. REVIEw, 3.  
Crim in al Law.  

1. Where there may have been a possible state of facts which 

would warrant the refusal of an instruction omitted from 

the charge, an assignment of error assailing the ruling may 

be overruled in absence of a bill of exceptions. Lauder v.  

State .................................................. 14( 

2. A charge which, construed as a whole, plainly states the law 

applicable to the case is without error. Haons v. State....... 151 

3. Instruction held not to assume the possible existence of a sin

gle fact, but merely told the jury what were the material 

averments of the information. Id.  

4. A material misstatement of the issues in an instruction in a 

criminal case is error which will not be cured by a correct 

statement in another instruction. Raker v. State ............ 202 

5. Argumentative instructions should not be given. Id........ 208 

6. An instruction in a criminal prosecution that if the jury 

should find the facts essential to establish guilt they should 

acquit, but if such facts had not been proven they should 

convict, is erroneous and ground for reversal, though it may 

be apparent to the appellate court that the trial court unin

tentionally transposed the words "convict" and "acquit." 

Oinaimings v. State....................................... 274 

Eridence.  

7. An instruction directing what weight should be given to cer

tain facts, was properly refused. Wilson v. Gamble.......... 426
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In structions-concluded.  
8. An instruction unwarranted by the evidence, although an 

accurate statement of the law, is ground for reversal, pro
vided it has a tendency to mislead the jury. Fremont, E. & 
3l. 1'. It. Co. v. Vaters................................... 592 

9. Instructions held applicable to the evidence in a suit by a 
broker for commissions on sale of realty. Sktcart v. Smith. . 631 

10. An instruction requiring defendant to establish a defense by 
a preponderance of evidence held erroneous. Fremont, E. &
M. V. R. Co. v. Harlin................................... 700 

kEcptions.  
11. An exception to all of the instructions is unavailing if any 

one of them is correct. id.  
12. Where several distinct requests to charge are denied, an ex

ception to the refusal of all of them is insufficient, unless it 
appears that each should have been given. Id.  

Repetitions.  
13. An instruction like one already given may be refused. Reuther 

v. Zimbleman .......................................... 165 
City of South Omaha v. Powell............................... 798 

14. The court may refuse an instruction containing propositions 
already given to the jury. Jam ison v. Kent.................. 247 
Behrends v. Beyschlag ..................................... 305 

Requests.  
15. A party desiring an instruction more specific than those 

given should prepare one and present it. Stevart v. Smith.. 631 
Insurance. See HUSBAND AND WIFE, 2. INTERPLEADER.  

Additional Insurance.  
1. Where an insurance company issues a policy with knowl

edge of other insurance on the same property, it cannot es
cape liability on the ground that no memorandum of the 
prior insurance was indorsed on the policy. Home Fire In8.  
Co. v. Wood............................................. 381 

2. A statement by the insured to the agent of the insurer that 
the former intends to procure additional insurance on the 
property is not notice of the existence of such additional in
surance when obtained. Id.  

3. Where insured violated a provision that the policy should be 
void if other insurance was subsequently obtained without 
the consent of the company, it was held that he could not re
cover on the first policy. Id.  

Agents.  
4. An agent who, upon learning that his agency is soon to be 

revoked, abuses his trust by wrongfully canceling policies of 
his principal and by transferring the risks to other com
panies, is liable to the company which issued the policies 
canceled for the premiums thereon. Northern A8surance Co.  
V. Hamilton ............................................ 248
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Insurance-continued.  
5. A mere agreement of the soliciting agent to procure a policy 

does not create a present liability against the company.  

Fairners <& Mcrchants Ins. Co. v. Graham...................... 818 

6. Evidence held insufficient to show that an agent had au

thority to create a present liability binding upon his prin
cipal. Id.  

Ambiguity. Parol Evidence.  

7. Where, by omission in a written policy, the time when the 

instrument becomes operative is left in doubt, parol evidence 

is admissible for the purpose of supplying such omission.  

Modern Voodniee Accident Ass'n v. Kline................... 345 

8. Held. From the evidence, that the receipt of payment by in

surer, subsequent to injury for which claim was made, ap

plied to future indemnity only, and was not a waiver of pay

ment in full as condition to the taking effect of the policy. Id.  

Assessinents.  

S. The parties to an insurance contract may stipulate that it 

shall not become operative as an indemnity until payment is 

made in full by the insured of all charges and assessments 

required by the constitution, rules, and regulations of the 

insurer. 1d.  
A ttorneys' Fees.  

10. In an action on a policy, an indorsement on the summons that 

plaintiff will take judgment for attorneys' fees, lield not a 

notice of the claim of plaintiff's attorney for a lien for fees, 

and service of the summons so indorsed did not convey to the 

company notice of such claim. Cobbcy v. Dorhand............ 373 

11. Denial of application of plaintiff's attorney for leave to inter

vene and prosecute his claim against insurer for fees in an 

action on a policy, held proper, where plaintiff's case was set

tled and the action dismissed, without notice to insurer of a 

claim for an attorney's lien. Id.  

12. Under sec. 45, ch. 43, Comp. Stats., the court may, in a suit 

on a policy covering both realty and personalty, allow a rea

sonable attorney's fee, based on the amount recovered on 

account of the realty. Omaha Fire Ins. Co. v. Thompson...... 581 

Incimbrances.  

13. Where one of the defenses to a suit on a policy was that in

sured incumbered the property in violation of a provision of 

the policy, It was held not error to exclude from evidence the 

record of a claim for a mechanic's lien. Id................. 580 

14. Existence of a chattel mortgage on a portion of the property 

at the time the risk was taken, held not to avoid the policy 

as being a breach of the provision relating to title. Id.  

15. The voluntary execution by insured of a bill of sale of a por

tion of the property, without consideration, without delivery, 

without vendee's knowledge, without any prior contract, and 

without change in possession, does not create such a change 

in interest as to avoid the policy. Id........................ 581
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Insurance-continued.  

Mutual Benefit Insurance. Beneficiaries.  
16. Where it is necessary to present a benefit certificate to the 

supreme secretary as a condition precedent to the right of 
the assured to designate his parents as beneficiaries, such 
presentation may be presumed from the designation actually 
made, accompanied by an intention to provide for the bene
ficiaries named and the subsequent payment by the assured 
during his lifetime of assessments for their benefit. Shrywok 
v. Rhryock ............................................  

17. Change of beneficiaries under a certificate issued by a mutual 
benefit association held a sufficient compliance with the cer
tificate and by-laws. Id.  

18. Under a certificate issued by a mutual benefit association, the 
act of assured in directing payment to his father and mother 
held an original designation, and not a change of benefici
aries. Id.  

Pleading.  
19. Petition held not to state a cause of action for a loss. Farm

ers - M!rchants Ins. Co. v. Graham........................ 819 
Reformation of Policy.  

20. Evidence examined, and held insufficient to authorize the re
formation of the policy in suit. Home Fire Ins. Co. v. Wood.. 381 

Representations of Insured.  
21. Evidence held sufficient to sustain a finding that there was no 

representation in a written application for insurance that 
the insured goods were in the building mentioned in the ap
plication at the time the application was made. Omaha Fire 
Ins. Co. v. Crighton..................................... 314 

22. Where insured was illiterate and his statements to obtain 
insurance were reduced to writing by insurer's agent, 
whether the representations written in the policy were made 
by insured, was held a question of fact for the jury. Id.  

23. An illiterate person whose statements to obtain insurance 
were reduced to writing by insurer's agent, held not bound by 
representations he did not make, though they were inserted 
in the written application. Id.  

24. Evidence held sufficient to sustain a finding that insured did 
not represent his household goods were in the building men
tioned in his application for insurance at the time the ap
plication was made. Id.  

25. A trial court invaded the province of the jury in deciding 
the question whether the insurer issued the policy in reliance 
upon assured's false representations. Kettenbach v. Omaha 
Life As'n............................................. 846 

Settlement.  
26. Held, That the burden of establishing a settlement was on 

the insurer alleging it. Omaha Fire Ins. Co. r. Thompson.... 581 
27. In a suit on a policy, agreement of insurer to pay a certain
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sum in sixty days, acceptance of insured's orders, and admis

sion of indebtedness as garnishee, the aggregate amount as

sumed being less than the amount of alleged settlement, held 

neither to operate as an accord and satisfaction, nor to estop 

insurer from rescinding the agreement for fraud. Id.  

Interest. See Usuny.  
1. Held, On review, that a decree allowing interest pending ap

peal was warranted by a former judgment of the supreme 
court on a former appeal and by a stipulation of the parties 

made pending such former appeal. Chappell v. Smith........ 116 

2. Where the proceeds of a note payable to a daughter were 

paid to her father, no demand upon him having been made 

for payment during his life-time, it was held that the daugh
ter was only entitled to interest from the time she filed her 

claim against the father's estate. Bell v. Rice............ ... 547 

Interpleader.  
Where the proceeds of a life insurance policy were garnished 

in possession of an insurer subsequently sued in a different 

court by an assignee of the beneficiary, it was held that the 

company was entitled to an order requiring the garnisher to 

interplead in the action on the policy, and discharging the 

insurer from liability upon its paying the funds into court.  

Hartford Life d Annuity Ins. Co. v. GCnmaings ............... 236 

Intervention. See REVIEW, 34.  

Denial of application of plaintiff's attorney for leave to inter

vene and prosecute his claim against defendant for fees, held 

proper, where plaintiff's case was settled and the action dis

missed, without notice to defendant of a claim for an at

torney's lien. Coibbey v. Dorland............................ 373 

Intoxicating Liquors.  
1. Each act of keeping for the purpose of sale, without a license 

or permit issued by the proper body, any malt, spirituous, or 

vinous liquors, constitutes a misdemeanor. Hans v. State.... 151 

.2. Where an information contains two counts, each charging 

the keeping for sale, in violation of law, of a different kind 

of intoxicating liquors, and defendant is found guilty on 

both counts, a separate sentence is to be imposed for each 

conviction. Id.  

3. A count charging the illegal sale of intoxicating liquors may 

be joined in an information containing a count charging the 

defendant with keeping such liquors for sale in violation of 

law. Id.  

4. The unlawful intent with which intoxicating liquors are kept 

may be presumed by the recent prior sale by the defendant 

of the same kind of liquors, in violation of law. Id.  

5. A contract for commission sales of intoxicating liquors by 
one as agent of another, neither of whom has been licensed, 

is void as against public policy. Rocco v. Frapoli ............ 665
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Issues. See REVIEW, 36-40.  

Judgment. See EQUITY. INSOLVENCY. RES JUDICATA. REVIEW.  
30-35, 49.  

Default. Negligence.  
1. The fact that default against a wife who was defendant in 

an ejectment suit resulted from negligence of her husband, 
will not justify a court of equity in setting aside the judg
ment. Scott v. TVright.................................. 849 

2. Judgment permitted through negligence of counsel, held not 
the result of unavoidable casualty or misfortune. 1M.  

Estoppel.  
3. A judgment in full force is binding upon the parties thereto, 

and their privies, as to the issues adjudicated. Creiyhton v.  
Keith .................................................. 810 

Findings.  
4. A judgment that is not based on a finding, either general or 

special, is erroneous, though not for that reason void.  
Maryott v. Gardner...................................... 320 

Injunction.  
5. The rule whereby a party seeking affirmative aid of a court 

of equity to relieve him against a void judgment is required 
to disclose a meritorious defense to the cause of action does 
not apply in a case where the plaintiff is himself seeking af
firmatively to enforce such judgment. Cantpbell Printing 
Jress <6 Mfg. Co. v. Marde................................ 283 

6. Tn an action to enjoin the enforcement of a judgment, relief 
should not be granted because of the service of an unauthor
ized summons upon which such judgment was rendered, in 
the absence of a showing of the existence of a defense to the 
cause of action which formed the basis of the judgment as
sailed. Fickes v. Vick................................... 401 

Lien.  
7. Land of J. T. Ward held not charged with the lien of a judg

ment erroneously entered against him as "S. T. Ward." Ault
man v. Ward........................................... 442 

8. Plaintiff's release, from the lien of a judgment, of specific 
property owned by one of several of the judgment defend
ants, will not discharge the other defendants from liability.  
Council Bluffs Savings Bank v. Griswold.................... 753 

9. A judgment defendant cannot, as a matter of right, unaf
fected by equitable considerations, insist upon the preserva
tion of the lien upon particular property of his co-defendants.  
Id.  

10. Where, to an action upon a joint and several obligation, all 
parties liable are made defendants, the fact that the judg
ment rendered is void as to one, does not render it void as to 
all. Id.  

Summons.  
11. A defect in the manner of service of summons or in the form
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Judgment-concluded.  
of return will not subject a judgment to collateral attack.  

Campbell Printing Press & Mfl. Co. v. Marder ....... 283 

12. Where attempted service of summons does not reach defend

ant, a judgment founded thereon is void. Id.  

Judicial Sales. See EXECUTIONS. GUARDIAN AND WARD. LAND

LORD AND. TENANT, 10.  

Jurisdiction. See AnnrrRATION AND AWARD, 3, 4, 7. ATTACHMENT, 

16. COUNTIES, 5. CounTs, 1. CIMINAL LAW, 6. GUARD

IAN AND WARD, 1. JUSTICE OF THE PEAcE, 2.  

Jury. See DAMAGES, 2. TRIAL, 2.  

In an equity case the trial court may, in its discretion, impanel 

a jury and submit such issues of fact as it deems expedient.  

Omaha Fire Ins. Co. v. Thompso........................... 580 

Justice of the Peace. See CONTINUANCE, 3. EVIDENCE, 5. REVIEW, 

41, 55.  
1. A hearing on motion to dissolve an attachment is a "trial" 

within the meaning of sec. 279 of the Code defining that term, 

and within the meaning of sec. 11, ch. 28, Comp. Stats., fixing 

the fees of justices of the peace. Gibson v. Sidney............ 12 

2. A justice of the peace may acquire jurisdiction to render 

judgment for $200 in a suit against a city for an injury sus

tained by plaintiff who fell into an unguarded excavation 

which was a nuisance within the meaning of sec. 621 of the 

Code. City of Hastings v. Mills.......................... 842 

Laches. See BILL OF EXCEPTIONS, 1-4, 13. REVIEW, 42, 43. SALES, 8.  

Landlord and Tenant.  
Attoinment.  

1. Allegations by defendant that he was induced to enter into 

the lease by plaintiff's false representations of ownership, 

that plaintiff was not the owner of the premises, and that 

defendant accepted a lease from, and paid rent to, the true 

owner, held not to state a defense to an action for rent.  

Nissen v. Turner........................................ 272 

2. A tenant who was not evicted, and who did not surrender his 

rights under the lease through which he obtained possession, 
cannot defend a suit by the lessor for rent on the ground that 

he attorned to another. Mosher r. Cole...................... 636 

Continuation of Tenaitcy.  

3. Where a tenant with the consent of his landlord, express or 

implied, holds over his term, the law presumes a continua

tion of the original tenancy for another like term and upon 

the same conditions. Bradley v. Slater...................... 682 

4. The presumption that a hold-over tenant is bound for the 

second period upon the original terms, may be overthrown by 

evidence that he was to pay rent only for the time he occu

pied the premises. Id.  

5. In a suit to recover from a hold-over tenant rent for the see-
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Landlord and Tenant-concluded.  
ond term, evidence held insufficient to overthrow the pre
sumption that he was bound for another period upon the 
original terms. Id.  

6. Where a tenant does not vacate the premises when his lease 
expires, he may be treated by the landlord either as a tenant 
or as a trespasser. Id.  

Destruction of Property. Rents.  
7. The common law rule of construction of a covenant for pay

ment of rent where a portion of the premises has been de
stroyed, held not in force. Wattles v. South Omaha Ice & Coal 
Co. .................................................... 251 

8. An express agreement of a lessee to keep in good repair the 
leased premises, and, at the end of the term, surrender their 
possession in as good condition as they were when he en
tered, natural decay, wear and tear excepted, is not, and does 
not include, a covenant to rebuild buildings destroyed with
out his fault. Id.  

9. Where a substantial portion of leased premises is destroyed 
without the fault of the lessee, he is entitled to an apportion
ment of the rent covenanted to be paid and accruing there
after, in the absence of an express assumption by him of the 
risk of such destruction. d.  

Partition of Premises.  
10. Where realty owned by two persons has been leased for a 

term of years and partition has been decreed on petition of 
one of them, the lessee will become a tenant of the purchaser 
at the judicial sale. Olircr v. Lausing..................... 828 

Repairs.  
11. Claims for repairs ordered by lessee before appointment of a 

receiver, held not charges against either the property or rent 
money in hands of the receiver, but individual deits of the 
lessee. Estabrook v. Stevenson............................ 378 

Larceny.  

Evidence held sufficient to sustain a verdict of guilty in a case 
where accused was charged with the larceny of cattle. Fan
ton v. State ........................................... 352 

Lease. See LANDLORD AND TENANT.  

Legislative Appropriations. See STATE, 1-4.  

Levy. See ATTACHMENT, 1.  

Libel and Slander.  
1. A false or malicious publication, in print or writing, which 

tends to injure the reputation of another person, or to bring 
him into contempt, hatred, or ridicule, is libelous, and the 
publisher is amenable to the criminal law. Raker v. State.. 202 

2. In a prosecution for criminal libel it is error to so instruct 
the jury as to cast upon the defendant the burden of estab
lishing that the alleged publication was not libelous. Id.

944
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Liens. See ATTORNEYS' LIENS. CHATTEL MORTGAGES. JUDGMENTS.  

MECHANICS' LIENS. MORTGAGES.  

Life Insurance. See INSURANCE, 16-18.  

Limitation of Actions. See HIGwAYS, 1, 2. PARTNERSHIP, 2.  

SALES 3. USURY, 4.  

1. Where a tax lien exists at the time a deed containing a cove

nant against incumbrance is executed, a cause of action im

mediately accrues in favor of the covenantee, which will be 

barred by limitation in five years. Bellamli v. Chambers...... 146 

2. The defense of the statute of limitations cannot be invoked 

for the first time in the supreme court. Bell v. Rice........... 547 

3. A cause of action against a railroad company for damages 

resulting from the negligent construction of ditches, arises 

when the injury occurs, and not when the ditches are com

pleted. Fremont, E. d- M. V. H. Co. v. Harlin................. 700 

Lost Instruments. See WILLs, 1-3.  

Majority. See MUNICIPAL ConoRATIONS, 12.  

Malpractice.  
A charge of malpractice against an attorney may be joined 

with a prosecution for a contempt of court where both 

charges involve a single transaction. Blodgett v. State....... 121 

Eandamus.  
Nature of Writ.  

1. Mandamus can only be invoked to compel the performance of 

some particular act which the law especially enjoins as a 

duty resulting from an office, trust, or station. State v.  

Piper ...................... *.........................25,39 

2. As a preventive remedy mandamus cannot take the place 

of injunction. Id.  

3. Mandamus can only be resorted to for the purpose of com

pelling action, and is not a proceeding to correct errors. Id.  

Pleading.  

4. The facts recited in an alternative writ must be sufficient to 

entitle relator to the issuance of a peremptory writ. King v.  
State ............................................. 66 

5. On demurrer to recitals in the alternative writ, the recitals 

must all be considered, and the refusal of compliance upon 

certain grounds by respondent will be held to excuse tech

nical exactness in stating why, on other grounds, relator is 

entitled to the relief sought. Id.  

. A writ of mandamus will only be allowed when the relator 

clearly establishes his right. State v. Bartlcy................ 874 

7. Nothing essential to plaintiff's right to the writ will be taken 

by intendment. Id.  
Avditor of State.  

S. Writ allowed against the auditor of public accounts to com

64
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Mandamus-concluded.  
pel him to issue a warrant for the salary of a court stenogra
pher. State v. Cornell................................... 52& 

District Judge.  
9. Writ denied on application to compel a district judge to 

recall an order of sale issued upon a decree of foreclosure, no 
proper supersedeas having been filed. Slate v. Ramsey...... 166 

Secretary of State.  
10. Upon facts stated the writ was denied on application to com

pel the secretary of state to certify to the county clerks the 
names of certain persons as republican nominees for offices.  
State v. Piper....-.................................... 42 

State Printing Board.  
11. A bidder for state printing cannot obtain a writ to compel 

the state printing board to award him the contract where he 
fails to show that his bid was accompanied by the bond re
quired by statute. State v. Bartley......................... 874 

Married Women. See HUSDAND AND WIFE.  

Master and Servant.  
Vice-Principal.  

1. The most satisfactory evidence that one is a vice-principal is 
that his co-employes are under his supervision and control 
and subject to his orders. Union P. R. Co. v. Doyle.......... 556 

2. The fact that an employe is vested with authority to hire 
and discharge a co-employe is not conclusive evidence that 
as to such co-employe he is a vice-principal. Id.  

3. Whether one of several employes of the same master is a 
vice-principal as to the co-employes, is generally a mixed 
question of law and fact to be determined by the facts and 
circumstances in the case in which it is presented. Id.  

4. A section-hand who was injured while working with the sec
tion-boss, section-crew, and others on a gravel train, held 
not a fellow-servant of the foreman of the train, but a vice
principal. Id.......................................... 555 

Negligence.  
5. Evidence held to sustain a finding that the negligence of a 

servant was not the proximate cause of his injury. Id...... 556 
6. Evidence held not to sustain a finding that the negligence of 

a railway company was the proximate cause of a servant's 
injury. Id.  

7. A verdict for negligence must have the support of competent 
positive evidence that the injury complained of was caused 
by the negligence of the master, or such negligence must be 
inferable from proved or conceded facts. Chicago, B. & Q. R.  
Co. v. Soderberg........................................ 

674 
Risks of Employment.  

8. A servant by his contract of employment assumes the ordi
nary risks incident thereto. Id.

U
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Mechanics' Liens. See SunnooAnbOx, 3.  
1. The sworn statement of. a subcontractor for a mechanic's 

lien must contain a description of the premises on which the 

improvement was erected. Dreiect r. Richards............... 509 

2. A description of the premises in the sworn statement of a 

subcontractor for a mechanic's lien is not insufficient where 

it renders the location susceptible of ready ascertainment by 

the aid of extrinsic evidence. Id.  

3. A description of property in a statement for a mechanic's 

lien as the "Bartlett & Downing Block, Kearney, Buffalo 

county, Neb.," is a sufficient description of the premises, es

pecifilly when there are no rights of third parties to be af

fected by the lien. Id.  

4. The account of the items for the materials furnished and 

labor performed by a contractor or subcontractor, and for 

which a lien is claimed, and the affidavit thereto attached 

should be construed together, and if, when thus construed, 

they substantially comply with the statute it is sufficient. Id.  

5. The filing of a claim for a mechanic's lien does not in itself 

establish such a lien. Onthal 'ire lus. Co. v. Thompson...... 580 

Mistake. See ARBI'TRATION AND AWARD, 8. MORTGAGES, 7-9. SUB

ROGATION, 3.  
To justify the reformation of a written contract for mistake, the 

mistake must be mutual and be established by clear, convinc

ing, and satisfactory evidence. Home Fire Ins. Go. v. Wood.. 381 

Mortgages. See EXEcUTIONs, 1. HUSLAND AND WIFE, 5, 6. MAN

DAItUS, 9. NEGOTIABLE INSTRUMENTS, 9. SUBROGATION, 1-3.  

Couxideraftion.  

1. A mortgage given to secure the guarantor of mortgagor's 
note held not void for want of consideration. Steen v. Stretch, 573 

Execution.  

2. A mortgage duly witnessed and acknowledged is of itself 

prima facie evidence that the mortgagor signed it. G-rediey 

State Bank v. Line...................................... 434 

3. A mortgage upon realty, other than a homestead, executed 

and delivered by mortgagor is valid between the parties and 

those having knowledge of its existence, though not law

fully acknowledged or witnessed. Hoines v. Kull............ 656 

Asstlamnent.  

4. An equitable assignment of a note and mortgage may be 

made by sale and delivery without indorsement or written 

assignment, and the purchaser may maintain an action in 

his own name to foreclose the mortgage. Greeley State Bank 

v. Line ... ......................................... 434 

Fraudulent Release.  

5. A fraudulent release by mortgagee after indorsement with

out recourse of the note, in favor of a third party baving



Mortgages-concluded.  
notice of the rights of the holder, does not of itself render 
the mortgagee liable in a suit c contractu for the amount of 
the debt. Smith v. Long............................. 749 

Notice.  
6. A subsequent incumbrancer held charged with notice by the 

record of a prior mortgage which did not truly state its con
ditions. Steen v. Stretch...*........................ 573 

Description.  
7. A mortgage will not be invalidated by reason of an error in 

the description of the realty, where the remainder of the 
description is sufficiently definite to enable one to locate the 
land. Carpenter Paper Co. v. TVilcox.................... 659 

Reformation.  
8. A mutual mistake in describing the property will justify 

reformation of the mortgage, not only as against mortgagor, 
but as against purchasers chargeable with notice of the mis
take. Id.  

9. Evidence held sufficient to justify the reformation of a mort
gage on the ground of a mutual mistake in describing the 
property intended to be incumbered. Id.  

Payment and Satisfaction.  
10. Answer in a suit to foreclose a mortgage held to charge sat

isfaction of the debt. Roberts v. Samson..................... 746 
11. Facts stated in opinion held not to sustain the plea of pay

ment. Moore v. Pollock.... ........................ 901 
Xunicipal Corporations. See CosTs, 3. SCHooLS AND ScHooL Dis

TRICTs, 1. TAXATION, 1.  

Dangerous Premises.  
1. In a suit against a city for damages sustained by a plaintiff 

who fell into an unguarded excavation in a lot abutting on a 
street, a correct plan or drawing of the excavation and sur
roundings, held competent evidence. Village of Culbertson v.  
Holliday .......................................... 229 

2. A city held liable for the death of a child who fell from a 
piece of sidewalk while using it as a raft upon a pond situate 
partly in the street and partly upon private property, the 
accumulation of water being occasioned by the negligence of 
the city in grading the street and in constructing a sewer.  
City of Omaha v. Richards.............. .............. 804 

Streets and Sidewalks.  
S. A city is required to exercise reasonable care and diligence 

in keeping a street in a safe condition for travel, though the 
street may not be frequently used by the public. City of 
South Omaha v. Powell .............................. 798 

4. Where a municipality improves any portion of a street for 
the purpose, and with the result, of inducing public travel 
thereon, there is a resulting duty to keep such portion of the

948 INDEX.
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Municipal Corporations-concluded.  
street in repair, and a consequent liability for the failure to 
do so. City of Ord v. Nish............................... 335 

5. The term "sidewalk" denotes that portion of the public high
way set apart, by dedication, ordinance, or otherwise, for the 
use of persons traveling on foot. Id.  

6. It is not error to charge that a city is required to keep its 
streets and sidewalks in a reasonably safe condition for 
travel, by night as well as by day. Id.  

7. An instruction that it is the duty of a city to keep its streets 
in a reasonably safe condition for travel by all persons is 
not objectionable on the ground that it excludes from the 
jury the question of alleged contributory negligence by the 
plaintiff. Id.  

8. Instructions held to correctly state the rule as to liability of 
a city for failure to keep its streets in safe condition for the 
use of the public. City of Omaha v. Richards................ 804 

Title to Streets.  
9. Under sec. 106, art. 1, ch. 14, Comp. Stats., the acknowledg

ment and registration of a plat subdividing tracts of land 
are equivalent to a deed in fee-simple of such portion of the 
premises platted as is on such plat set apart for streets and 
other public uses. Ehmen v. Village of Gothenburg........... 715 

Parks.  
10. The word "park" means a tract of land within or near a town 

or city devoted to purposes of amusement, pleasure, or exer
cise, and the word generally means a park open to the public.  
Id.  

Funding Bonds. Elections.  
11. The clause, "When the same shall have been authorized by 

a vote of the people," employed in sub. 21, sec. 67, art. 1, ch.  
13a, Comp. Stats., relating to authority to issue municipal 
bonds, means authorized by a majority of the voters of the 
city. Bryan v. City of Lincoln............................ 62( 

12. Under sub. 21, sec. 67, art. 1, ch. 13a, Comp. Stats., a proposi
tion to authorize the issuance of funding bonds submitted 
at a general city election cannot be adopted unless it receives 
a majority of all the votes cast at such city election. Id.  

lVater Rent.  
13. By sub. 15, sec. 69, ch. 14, Comp. Stats., 1887, the city of North 

Platte was authorized to contract with a corporation to erect 
and maintain a system of water-works, to supply the city 
with water, and to levy a water tax. North Platte lVater
lWorks Co. v. City of North Platte.. ........................ 853 

14. In a suit against a city to recover water rents, it was held 
unnecessary for plaintiff to plead the statute authorizing the 
city to enter into the contract under which the water was 
supplied. Id.  

Mutual Benefit Insurance. See INSURANCE, 16-18.
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Negligence. See BANKS AND BANKING, 1. BATHENG RESORTS.  
Ji:DOJMENTS, 1, 2. MASTER AND SERVANT, 5-7. MuNic[
PAT, CORPORATIONs, 7. PLEADING, 2. STREET RAILWAYS.  
WATERS, 9.  

Contributory Keqivence.  
1. If a person, in the exercise of ordinary care, is injured 

through the negligence of another, he may recover; but if 
his own negligence contributed to or was the proximate 
cause of the injury he cannot recover. Village of Culbertson 
v. Ho"llidy ............................................. 229 

1egrees of Xrgligncc.  
2. The doctrine of comparative negligence is not in force. Id.  
3. In an action for damages for injuries alleged to have been 

sustained through the negligence of another, there is no such 
issue as the slight negligence of any one. Id.  

4. Such expressions as "slight negligence" and "slight want of 
ordinary care" should not be used in instructions. Id.  

Eridence.  
5. It is error for a court to state to a jury a circumstance or 

group of circumstances as to which there has been evidence 
on the trial, and instruct that they amount to negligence. Id.  

6. Whether a certain act or omission is or is not evidence of 
negligence is for the court, but whether such evidence con
victs a party of negligence is for the jury. I4.  

7. Where only one conclusion can be drawn from the undisputed 
facts, the court may direct a verdict consistent therewith.  
Knapp v. Jones. ............................................. 490 

8. Evidence held insufficient to sustain a judgment against a 
railroad company in a suit by a section-hand who was injured 
by a passing locomotive. Chicago, B. & Q. R. Co. v. Soderberg, 674 

Ordinary Core.  
9. The law requires of a person the exercise of care and caution 

commensurate with the danger confionted, but this rule in
volves no more than the exercise of ordinary care and pru
dence in view of the circumstances. Village of Culbertson v.  
Holliday ............................................... 229 

10. The law does not require of an old person the exercise of 
greater care to avoid injury than it requires of a young and 
vigorous one. Id.  

11. In avoiding injury the law does not require the exercise of 
extraordinary care. Id.  

12. In an action for damages resulting from defendant's alleged 
negligence, plaintiff cannot recover where it appears that his 
failure to exercise ordina-y care was the cause of the injury.  
Knapp v. Jones......................................... 490 

Negotiable Instruments. See ALTERATION OF INSTRUMENTS.  
BANKS AND BANKING, 2-5. CHECKS. MORTGAGES, 4.  
PLEDGES.  

Emecuntion Sales.  
1. The purchaser of a note at execution sale acquires only the 

defendant's interest. Jones v. Wiesen ..................... 244
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Negotiable Instruments-concluded.  
2. The purchaser of a note at execution sale occupies the same 

relation to the maker as he would have occupied had the 
note been indorsed to him without recourse by the.payee. Id.  

Indorsincuts. Rights of Transferces.  
3. Where the payee of a negotiable note indorses and delivers 

it to his creditor to secure the payment of a debt owing to 
latter, the creditor becomes an innocent holder of the note 
and acquires a lien thereon for the amount of his debt, pro
vided he took it before maturity, without notice of any de
fenses thereto. Id...................................... 243 

4. One who purchases for value a negotiable note, either before 
or after its maturity, with knowledge of a defense thereto, is 
entitled to enforce the collection of the entire note, provided 
his assignor was an innocent purchaser, before due, for value, 
in the usual course of business. Id....................... 244 

5. Where a creditor of payee became an innocent holder of a 
note through an indorsement to secure the debt, a second 
creditor who paid the claim of the first creditor and took 
from him an assignment of the note, acquired the same lien 
and title possessed by the assignor, though the assignee knew 
that defenses existed against the note. Id.  

6. In a suit by an indorsee of a note against the maker, held 
that the answer fails to state a defense. First Nat. Bauk of 
thibuque r. McKibben......................................... 513 

7. In a suit by an indorsee of a note against the maker, its pro
duction by plaintiff, duly indorsed, raises a presumption that 
it was transferred before maturity for value, and the burden 
is on defendant to show that plaintiff is not an innocent 
holder. Id.  

8. In a suit by an indorsee of a note against the maker, evi
dence held insufficient to sustain a verdict for defendant. Id.  

9. Where a note provides it is governed by the conditions of a 
mortgage reciting that no general execution shall issue 
against the makers or indorsers of the note, but that mort
gagee shall take the premises in full satisfaction of the debt, 
the makers and indorsers of the note are exempt from per
sonal liability, and the remedy of the holder of the mortgage 
is restricted. Seicroc r. First at. Bank of Kcrney.......... 612 

Parol Hriden-c.  
10. In a suit on a note a contemporaneous contract in writing 

connected with the note by direct reference or by necessary 
implication, held admissible in evidence. Id.  

11. A general indorsement of commercial paper may, except as 
against a bona fide holder, be explained and the precise terms 
of the agreement shown by parol evidence. Whitney . Spear

it ................................................... 617 

rew Trial. See CRIMINAL LAW, 1. REVIEW, 44. SET-OFF AND 

COUNTER-CLAIM. TP.IAL, 3, 4.  
1. A judge may pass on a motion for a new trial in a case tried
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before the judge of another district, where the latter ceased 
to preside before the hearing of the motion. Lauder v. State, 140 

2. An assignment in a motion for a new trial that a group of 
instructions is erroneous is insufficient if any one of them 
was properly given. City of South Omaha v. Powell.......... 798 

Nominations. See ELECTIONS, 1-4.  

Nonsuit. See DIsIISSAL.  

Notice. See MORTGAGES, 6. PLEDGES. SUMMONS.  

Novation.  
There can be no novation of a debt in the absence of an unquali

fied discharge of the original debtor by the creditor. Test
ern White Bronze Co. v. PortreU........................... 801 

Nuisance. See JUSTICE OF THE PEACE, 2.  

Office and Officers. See CouxTY TREASURERs. ELECTIONS, 1-4.  
STATE.  

Parent and Child.  
1. Generally, where a child renders services for a parent, the law 

presumes the services were gratuitously rendered. Bell v.  
Rice ................................................... 54T 

2.. Whether the evidence warrants the conclusion that a parent 
promised to pay for services rendered by a child is a question 
for the jury. Id.  

3. A child may recover the value of services rendered for a 
parent where the evidence shows that the services were ren
dered under circumstances justifying the inference of a con
tract on part of the parent to make payment. Id.  

4. Services rendered by a stepdaughter in caring for her imbe
cile stepfather, held necessaries for which his estate is liable.  
Id.  

5. Where the proceeds of a note payable to a daughter were paid 
to her father, the latter's estate was held liable for the sum 
received by him, with interest from the date of filing the 
claim. Id.  

Parks. See DEDICATION.  

Parties. See BANKS AND BANKING, 6. JUDGMENTS, 10. MORTGAGES, 
4. PARTNERSHIP, 1-4.  

Partition.  
1. In a cause within the law authorizing a partition, the right 

of plaintiff to a decree is imperative and absolutely binding 
upon courts of equity. Oliver v. Lansing.................. 82 

2. The fact that inconvenience in making distribution, or prob
able loss, is involved, does not affect the absolute right to 
have partition decreed. Id.  

Partnership. See FRAUDULENT CONVEYANCES, 3.  
1. The description of the individual members of a defendant

952 INDEX.
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Partnership-concluded.  
partnership firm does not make such individuals defendants, 
the reference to them being merely descriptio personw. Win

ters v. Means........................................... 209 

2. In a suit under sec. 27 of the Code to charge the property of 

an individual member of a firm with the payment of a judg

ment against it, an entry of appearance by the firm, and fail

ure to interpose the statute of limitations as a defense, con

clude the individual as to the binding force of such judgment 

with respect to the objection indicated. Id.  

3. One who shared in the profits of a venture as compensation 

for services held not a partner, where he had no interest in 

or control over the property involved except as a salesman.  

Whitney v. Gretna State Bank............................. 438 

4. Held, That an action was not one brought under sec. 24 of the 

Code authorizing partnerships to sue without setting forth 

the names of the partners, that it did not abate on the death 

of a partner, and that it could properly be continued in the 

name of the survivor alone. Union P. R. Go. v. Metcalf...... 452 

Payment. See INSURANCE, 8. PRINCIPAL AND AGENT, 5. SALES, 

6, 7.  
Sufficiency of allegation of payment in a suit to foreclose a 

mortgage. Roberts v. Samson............................. 745 

Personal Injuries. See NEGLIGENCE.  

Physicians and Surgeons. See DAMAGES, 5, 6.  

Pleading. See ASSAULT AND BATTERY, 2, 3. BANKS AND BANKING, 

8. CARRIERS, 1. JUDGMENTS, 5. LANDLORD AND TENANT, 1.

MANDAMUS, 4, 5. REPLEVIN, 4. RES JUDICATA. SET-OFF 

AND COUNTER-CLAIM. TAXATION, 1. TROVER AND CON

VERSION.  
Petition.  

1. Petition held to state a cause of action in a suit by a teacher 

against a school district for breach of contract of employ

ment. Wallace v. School District.......................... 171 

2. A petition charging a railroad company with carelessly and 

negligently constructing a ditch, held good as against a gen

eral demurrer, though subject to attack by motion to make it 

more definite and certain. Fremont, E. & M. V. R. Co. v.  

Harlin ................................................. 698 

3. Facts averred in a petition held insufficient to authorize the 

court, in the exercise of equity jurisdiction, to set aside a 

judgment by default in an ejectment suit. Scott c. Wright.... 852 

4. Petition held to state a cause of action against a city for 

water rents. North Platte Water-Works Co. v. City of North 

Platte ................................................. 853 

Ansier.  

5. Held, That one answering to the merits of an amended petition 

and participating in the trial, waived the right to complain
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Pleading-concluded.  
that a new cause of action was stated in the amended peti
tion. Grotte v. Nagle.................................... 363 

6. Answering over after the overruling of a general demurrer to 
the petition is not a waiver of the defect that the petition 
fails to state a cause of action. Hopecel r. MGriow.......... 789 

7. Averments of an answer attacked by general demurrer held 
sufficient to show the existence and probate of a will through 
which defendant claimed title. Koopuman v. Carroll.......... 824 

o)Cnturrer.  

8. Averments of legal conclusions in a pleading are not admit
ted by a demurrer. State v. Raisey. ........................ 167 

9. A general demurrer will not lie to a pleading sufficient in 
substance but wanting in form or completeness. Roberts v.  
Sam .son .................................................... 745 

10. A pleading assailed by general demurrer will be held to 
charge what can be implied from the statements therein by 
reasonable and fair intendment. Id.  

Rcply.  
11. In a suit in the nature of trover against a sheriff, it was held 

proper for plaintiff to plead in his reply that the property 
seized by the defendant was already in custodia lcgis. Beagle 
v. Smith ............................................... 446 

A mcndments.  
12. An order overruling a motion to strike an amended petition 

from the files, held equivalent to leave to file the amended 
petition. Grotte r. Kagle....................... ......... 363 

13. An amendment of a pleading to conform to the proof hcld 
proper. Id............................................. 364 

Pledges. See NEGOTIABLE INSTRUMENTS, 5.  
Where a wife to whom a note had been assigned delivered it 

to her husband to be deposited in bank for collection, the 
husband borrowing money from the bank and pledging the 
note as security, it was held that the assignment was suffi
cient to put the bank on inquiry as to the husband's title to 
the note. Naurfolk Kat. Bank v. Nnow..................... 429 

Practice. See CONFLcT oF LAWS, 3. DisRiSSAL.  

Preferences. See CORPORATrIONs, 4-6. FRAUD, 2.  

Prescription. See HIGHWAYS, 1, 2.  

Principal and Agent. See BANKS AND BANKINo, 5. BROKERS.  
CONTRAC's, 4, 6. IINSURANCE, 5.  

Agent's Abuse of Trust.  
1. An agent who, upon learning that his agency is soon to be 

revoked, abuses his trust by wrongfully canceling policies of 
his principal and by transferring the risks to other com
panies, is liable to the company which issued the policies 
canceled for the premiums thereon. Xortlhern .Assurance Co.  
v. Hamnillon ............................................ 248
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Principal and Agent-concludcd.  
Authority of AUn.  

2. A husband may act as the agent of his wife, but in order to 

bind her he must previously be authorized, or she must, with 

a knowledge of his acts, subsequently ratify them. Norfolk 

Nat. Bank r. no..................................... 429 

3. Evidence held sufficient to show that a contract pledging de

fendant's credit was within the scope of the authority of the 

agent by whom it was executed. Oberne r. Burke........... 764 

4. A collecting agent cannot extinguish a debt due his principal, 

by setting off against it his own debt, unless authorized to 

do so by his principal. lestern White Bronze Co. v. Portrey.. 801 

5. An agent employed to make collection of commercial paper 

is, as the result of that relation, authorized to receive in pay

ment such coin or currency only as is by law declared to be 

a legal tender, or which is by common consent treated as 

money. Moore v. Pollock................................ 900 

R(tification.  
6. Evidence held sufficient to warrant a jury in finding that de

fendant ratified a contract made by an agent. Oberne v.  

Burke .................................................. 764 

7. A ratification by a principal of the unauthorized act of his 

agent may be inferred from the conduct of the former incon

sistent with any intention other than a purpose to adopt such 

act as his own. Id.  

Principal and Surety. See ALTERATrON OF INSTRUMENTS, 1. AT

TAC'llMENT, 4.  
The liability of a surety is measured by, and will not be ex

tended beyond, the strict terms of his contract. Hopewell v.  

McGrew ................................................ 789 

Printing. See STATE, 5.  

Privileged Communications. See EVIDENCE, 10-12.  

Process. See SuMMoN.  

Public Policy. See CONTRACTS, 6-8.  

Questions for Jury. See INsURA\cE, 22, 25. NEGLIGENcE, 6. PARENT 
AND CHILD, 2. WATERS, 4.  

Questions of Fact. See CONnAcTs, 2.  

Itailroad Companies. See CARRIERS. DAMAGES, 3. MASTER AND 

SERVANT, 1-6. STREET RAILWAYS.  

1. An order of the state board of transportation requiring a 

railroad company to surrender a portion of its right of way 

to one buying and shipping grain, for an elevator site, is 

unconstitutional and void. Chicago, B. & Q. R. Co. v. State... 399 

2. One who builds a fence between his land and the right of way 

of a railroad company upon its failure to do so after notice, 

can recover the expense incurred only by showing that the 

fence complies with the requirements of sec. 1, art. 1, ch. 72, 

Comp. Stats. Chicago, B. & Q. R. Co. v. Lyon................ 640
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Real Estate. See MORTGAGES. VENDOR AND VENDEE.  

Real Estate Agents. See BROKERS.  

Receivers. See BANKS AND BANKING, 6, 7, 11-13. LANDLORD AND 
TENANT, 11.  

Where a receiver, without authority, advertises and sells assets 
after the date fixed by the decree, the sale is void and cannot 
be rendered valid by confirmation over objections. Ackerman 
v. Ackerman ............................................. 55 

Reference.  
The action of the trial court in returning the case to the referee 

for further finding in respect to an item as to which the 
petition was allowed to be amended to conform to the proof, 
and the reception of a supplemental report containing such 
finding, and its consideration in the final settlement of the 
issues, approved. Grotte v. Nagle.......................... 365.  

Reformation of Instruments. See MISTAKE. MORTGAGES, 7-9.  
Registration. See MUNICIPAL CORPORATIONS, 9.  

Relatives. See FRAUDULENT CONVEYANCES, 1, 4, 5.  

Release. See EMINENT DOMAIN, 2. JUDGMENT, 9. MORTGAGES, 5.  

Religious Societies.  
Where the right of a faction of a church to control its property 

or records is mainly dependent upon matters of religious 
doctrine, as to which the disputing factions entertain diverse 
views, civil courts should decline to interfere. Mosenan V.  
Heitshusen ............................................. 420 

Rents. See LANDLORD AND TENANT, 2, 8, 9. VENDOR AND VEN
DEE, 8.  

Replevin. See EXECUTIONS, 7.  
Damages.  

1. Where the property has been returned to defendant for fail
ure of plaintiff to give the statutory undertaking, and the 
action proceeds as one for conversion, the measure of his 
damages, in case the right of property and of possession is 
found in his favor, is the market value of the property, with 
interest. Baum v. Union Soings Bank..................... 387

Owonership. Pleading.  
2. Where plaintiff bases his right to the possession of property 

upon a special ownership he must in his petition plead the 
facts which create such special ownership. Griffing V. Curtis, 33 

3. Plaintiff's allegation of general ownership and right of pos
session cannot be proved by introducing in evidence a mort
gage on the chattels replevied. Robinson v. Kilpatrick....... 795.  

4. A plaintiff who claims a special ownership by virtue of a 
chattel mortgage must allege facts showing his interest in 
the property and his right to possession. Norcross v. Bald
1Cin..................................................... 8851



Replevin-concluded.  
Suit on Bond.  

5. Delivery of the specific property affected by the judgment in 
a replevin case amounts to a satisfaction of the judgment, 
except unpaid costs and damages; and thereafter liability on 
the replevin bond is limited to unpaid costs and damages.  
Otto v. Bureh........................................... 894 

6. Where a defendant who has successfully defended an action 
of replevin obtains possession of the property by a second 
suit, instead of resorting to the bond given for his protection, 
he thereby waives right to the alternative relief of recovery 
of the value thereof. Id.  

Rescission. See SALES, 8-10.  

Res Judicata. See COUNTIES, 4. PARTNERSHIP, 2.  
Where defendant pleads fraud and breach of warranty in a suit 

on the first of a series of notes given for the same considera
tion, a judgment for plaintiff may be pleaded as a bar to the 
same defense in an action on the second note of the series.  
Gilmore v. Whiteman.................................... 760 

Review. See BILL OF EXCEPTIONS. COUNTIES, 4. CRIMINAL LAw, 
1. INsTRUCTIONs-. INTEREST, 1. TRIAL, 9, 10.  

Abstracts.  
1. In a case submitted on an agreed printed abstract, the court 

will not look beyond the abstract, and unless error affirma
tively appears therefrom the judgment below will be af
firmed. Closson v. Rohnan............................... 323 

2. In a case submitted on an abstract the court will not ex
amine the transcript. North Platte Water-Works Co. v. City 
of North Platte......................................... 853 

Assignments of Error.  
3. An assignment of error relating to a group of instructions, 

where the ruling as to any one of the group against which 
the assignment is directed is without error, may be over
ruled. Behrends v. Beyschlag............................. 304 
Toon v. Missouri P. R. Co............................... 769 

4. The question as to whether there was error in the assess
ment of the amount of recovery will not be considered unless 
raised by a proper assignment of error. Montgomery v. Albion 
Nat. Bank .............................................. 652 

5. In an error proceeding, a point not presented by an assign
ment of error will be disregarded, though argued in briefs of 
counsel. Clarke v. Nebraska Savings & Exciange Bank........ 669 

4. Under an assignment of error that the damages awarded are 
excessive, the supreme court will not review the action of the 
trial court in admitting in evidence items of damage. Rob
erts v. Hopper .......................................... 681 

7. A party may be permitted to amend his petition in error to 
cover a point presented below. Robinson v. Kilpatrick....... 795
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Review-contioned.  

8. Assignments of error requiring an examination of evidence 
may be overruled in absence of a bill of exceptions. Chicago 
Litmber Co. v. Benimin ................................... 143 

Bill of Exeptions.  
9. A bill of exceptions not authenticated according to statute 

will be disregarded upon review. Royse r. Nle Nut. Iunk of 
St. 10ph .................................................. 16 

10. An unauthenticated bill of exceptions will be disrogarded in 
the supreme court. Chicago Lumber Co. r. Itenintin.......... 143 

11. A bill of exceptions will be disregarded upon review unless 
certified by the clerk of the trial court to be the original or a 
true copy. Reuther r. Zimble ian .......................... 165 

12. A bill of exceptions not authenticated by the clerk of the 
district court will be disregarded. Talcott r. Field............ 635 

13. A bill of exceptions may be considered upon satisfactory 
proof of its proper authentication, though the authentication 
has been lost. Winters v. Jlcan s....................--...... 209 

14. A decree supported by the pleadings may be affirmed upon 
appeal where the clerk below failed to authenticate the bill 
of exceptions. Berger . Lincol, County- ............ 687 

15. Where affidavits for a continuance are to be considered upon 
review, they must be embodied in a bill of exceptions. lans v. le . .............................................. 150 

16. Where the bill of exceptions reveals that material evidence 
introduced on the trial has been omitted, the court cannot 
review an order denying a motion to direct a verdict, when 
to do so would require an examination of the proofs. [d..... 151 

17. Assignments of error involving an examination of the evi
dence will be disregarded where the bill of exceptions has 
been quashed. Heynolds r. lecondles.--.................... 225 

18. Questions of fact cannot be considered where the record pre
sents no proper evidence that the alleged facts existed. loica 
Loan & Trust Co. r. Walker............................... 667 

19. In absence of a bill of exceptions issues of fact cannot be con
sidered in the appellate court, though the transcript recites 
that it contains the agreed statement of facts upon which the 
cause was determined. Stuart r. Burchant.................. 823 

20. One desiring to obtain a review of a ruling upon a question 
of fact should preserve the evidence by means of a bill of 
exceptions, allowed in the manner provided by law. Douglas 
v. Sm ith................................................. 899 

Briefs.  
21. A question discussed in the briefs but not raised by- an as

signment of error will be disregarded. Raker 1. State........ 202 
Evidence.  

22. The judgment should not be disturbed where the only ques
tion presented is one of fact as to which the evidence is con
flicting. Shafer v. Hostetler............................... 71
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Review-rot i nued.  
23. Evidence, though conflicting, held sufficient to sustain a de

cree enjoining defendant from obstructing an alley. Ity'eyl r.  
Sandean .. .................................................... 111 

24. Questions of fact determined upon conflicting evidence will 
not be reviewed in the supreme court. Montgomtery r. Ailbion 
Not. Bank .............................................. 652 

25. A judgment supported by sufficient evidence will be affirmed, 
where no question of law is presented. Emerson r. Kilroy.... 591 

26. A finding on conflicting evidence will not be disturbed unless 
manifestly wrong. Woods e. Hart......................... 497 

27. A reversal will not be entered for insufficiency of evidence 
unless the judgment is manifestly wrong. Stewoart v. Smith.. 631 

28. The record must show an abuse of discretion on part of the 
trial court in order to authorize the reversal of a judgment 
on account of the admission of evidence of experiments intro

duced for the purpose of contradicting or corroborating wit
nesses. City of Ord v. Kush.............................. 336 

29. It is not reversible error for a court to reject an offer of com

petent and relevant evidence if the evidence rejected, when 
considered with all other evidence bearing on the issue to 

which it was directed, would not support the conclusion 
sought to be established by the rejected evidence. Wh iocy 
v. Gretna State Bank..................................... 438 

Fi'inal Orders.  
30. An order of the board of equalization relating to assessment 

of taxes is a final order, and an error proceeding may be 
prosecuted therefrom. Webstrr v. City of Lincoln............ 1 

31. Unless provided by law. appeal will not lie from a decision of 

the board of equalization. Id.  

32. An appeal or proceeding in error will not lie directly to the 
supreme court to review the decisions of the secretary of state 
under the Australian ballot law. State r. Pipe.............25, 39 

33. A finding without a judgment in a summary prosecution for 

contempt of court will not be reviewed by means of pro
ceedings in error. Blodgett v. State....................... 121 

34. An order striking a petition of intervention from the record, 
on the ground that it was not filed within the time allowed, 
is not such a final order as will be reviewed upon petition in 

error. Whitney v. Spearmnan ....................... ........... 617 

35. In a proceeding under ch. 8, Comp. Stats., to wind up an in

solvent bank, a judgment overruling the bank's motion to 
discharge an order requiring the receiver to sue stockholders 
for their unpaid subscriptions, is appealable. State v. German 

Savings Bank ......................................... 734 

Issues.  

36. Petition in error may be dismissed where it presents no ques
tion of an existing substantive right of plaintiff In error.  

Edgerton v. State........................................ 72



Review-continued.  
37. On appeal to the district court the cause must be tried with 

the issues unchanged, except as to matter arising after the 
trial in the inferior court. Bellamy v. Chambers.............. 146 

38. Grounds for setting aside a judicial sale are unavailing 
on review unless they were presented in the court below.  
Creighton University v. Riley.............................. 341 

39. The statute of limitations cannot be invoked for the first 
time in the supreme court. Bell i;. Rice.................... 547 

40. Questions not raised below will be disregarded upon review.  
Raynimond v. Leinberger................................... 817 

Jurisdictional Amount.  
41. Whether a judgment of a justice of the peace is appealable 

depends upon the amount claimed in the bill of particulars 
and not upon the amount recovered. Bates v. Phana Pub
lishing Co............................................... 79 

Laches.  
42. A judgment or decree from which no appeal has been taken 

within the statutory time will not be reviewed by the appel
late court. Omaha Loan & Trust Co. Savings Bank v. Knight.. 342 

-43. An appeal taken to the supreme court after six months from 
the date of rendition of the decree sought to be reviewed, 
may be dismissed. Renard v. Thomas...................... 398 

New Trial.  
-44. An assignment in a petition in error that the court erred in 

denying the motion for a new trial is too indefinite to be 
available where several distinct grounds are stated in the 
motion. lans v. State.................................. 151 

Objections.  
45. A record to review error in permitting improper remarks of 

counsel must show an objection at the time, a ruling thereon, 
and an exception to the ruling. Golder v. Lund............... 867 

Prejudicial Error.  
46. A judgment will not be reversed for error in instructions 

where prejudice to the party complaining has not been shown.  
Storz v. Finklestein.................... 177 

47. Prejudicial error only is ground for reversal. Merchants Sav
ings Bank of Providence v. Noll............ ............ 615 

48. Refusal to allow a continuance applied for on the ground of 
absent witnesses, where it is admitted that the witnesses, if 
present, would testify as stated in the affidavit in support of 
the motion, is not ground for reversal, in absence of an 
abuse of discretion on part of the trial court. Fanton v. State, 351 

Remedy.  
49. A proceeding in error to review an order of the board of 

equalization in a matter within its jursdiction, will generally 
afford an adequate remedy. Webster v. City of Lincoln........ 1 

Supersedeas.  
50. A supersedeas bond is not essential to a review of a decree in 

equity. Creighton v. Keith ................................ 810
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IReview-concluded.  
51. A supersedeas bond Is not essential to a review of a final 

order, but is indispensable to a stay of proceedings pending 
review. State v. Raimsey................................. 166 

52. A supersedeas bond is necessary to a stay of proceedings un

der a decree in equity pending appeal. Creighton v. Keith.... 810 

53. A bond, though filed and approved, will not operate as a su

persedeas unless it contains the conditions prescribed by law.  

State v. Ramsey......................................... 167 

54. A proper supersedeas bond executed, filed, and approved in 

a cause will not supersede a decree subsequently rendered in 

another action between the same parties. Id.  

Transcripts.  

55. On motion to dismiss appeal from a justice of the peace on 

the ground that the amount claimed was less than $20, the 

district court, in determining its jurisdiction, should look 

alone to the transcript authenticated by the justice. Bates v.  

Phwnix Publishing Co.................................... 79 

56. A judgment within the jurisdiction of the district court may 

be affirmed when presented for review upon the original 

pleadings and a certified copy of the final order assailed.  

Peck v. Nebraska Loan & Trust Co............................ 227 

57. The original pleadings and a certified copy of the judgment 
below will not answer the purpose of a transcript of the pro

ceedings. Id.  

58. Original pleadings below will not take the place of a statu

tory transcript for review, though the parties stipulate that 

such papers may be used for that purpose. Smnith v. Beagle.. 445 

59. The certified transcript of proceedings below imports verity.  

Merchants Savings Bank of Providence v. Noll.................. 615 

60. Where the transcript for review is incorrect or incomplete, it 

can only be corrected in the court below. Id.  

61. The record as to the time a finding was made prevails as 

against an objection based on the hypothesis that the finding 

was earlier made, in the absence of some showing of record 

in support of the objection. Seaver v. Hall................ 878 

Trial.  

62. Where a judgment of a county court is reversed by a district 

court in a proceeding in error, the district court may retain 

the cause for trial. Maryott v. Gardner.................... 320 

Revocation. See WILLS, 5, 6.  

Sales. See CoRPORATIONS, 1. GUARANTY. RECEIVERS.  

Bill of Sale.  

1. A bill of sale in payment of an antecedent debt, in absence of 

an intent to defraud other creditors of the seller, held valid.  

Rchman v. Clapp....................................... 648 

Deceit.  

2. The rule that a purchaser cannot rely upon representations 

65
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Sales-concluded.  
as to a matter of law, does not apply to a representation re
lating to the law of another state. Wood v. Roede............ 476 

3. One who was induced, through false and fraudulent repre
sentations of seller as to the statute of limitations, to buy an 
uncollectable county warrant issued in another state, may 
maintain an action against the seller for the purchase money, 
where payment of the warrant has been refused on the 
ground that the claim is barred. Id.  

4. A buyer may rely upon representations consisting of direct 
statements or asserted facts, where an investigation would be 
necessary to ascertain the truth. Olcott v. Bolton............ 780 

Description of Property.  
5. Where a contract contains two descriptions of the property 

to be conveyed, one correct and the other false in fact, the 
latter should be rejected as surplusage. 0oods v. Hart ....... 497 

Payn enit.  
6. Under a contract for the sale of corn, stating price, and time 

and place of delivery, but not providing for time, place, or 
manner of payment, the seller may require payment in cash 
on delivery. Behrends v. Beyschlag......................... 305 

7. Under a contract for the sale of corn where payment is to be 
made on delivery, it is not necessary for the buyer to have, 
at the time and place of delivery, sufficient money to pay for 
all the corn purchased, he being able, ready, and willing 
during the whole time assign( I for delivery to make pay
ment in the manner contemplated by the contract. Id.  

Rescission.  
8. A buyer who returned the property and demanded a rescis

sion as soon as he learned that the seller's representations 
were false, asserted his rights in time to be protected. Olcott 
v. Bolton ... ........................................... 779 

9. The fact that a buyer obtained information other than that 
contained in the seller's statements will not prevent him from 
rescinding the contract for false representations of the seller, 
the falsity not having been discovered until after sale. Id.  

10. One injured by purchasing bank stock in reliance upon ma
terial and false representations positively made by the seller 

,as statements of fact relating to the value of the stock, may 
rescind the contract or sue for damages, though the seller 
was without knowledge as to the truth or falsity of the state
ments and believed them to be true. Id.  

Schools and School Districts.  
1. Fines, penalties, or license moneys, in the hands of the treas

urer of a city bf the first class having over 8,000 and less than 
25,000 inhabitants, are properly distributable among the com
mon schools which territorially constitute a part of the city.  
King v. State ............................................ 66 

2. Where a teacher was employed for three months with option
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Schools and School Districts--coneluded.  
to her to teach during the school year, service rendered by 

her after the expiration of three months, without objection, 

held to have been performed under the original contract of 

employment, and that a new contract was not necessary to 

bind the district for the entire school year. Wallace v. School 

District ................................................ 171 

3. A qualified teacher cannot be discharged at the pleasure of the 

district, but only where just cause exists therefor, in absence 

of a stipulation to the contrary in the contract of employ

ment. Id.  

4. Where a teacher duly employed for a fixed period is wrong

fully dismissed before expiration of the term, tb district is 

liable. Id.  

Secretary of State. See ELECTIONS, 1-4.  

Sentence. See CRIMINAL LAw, 6. INTOXICATING LiQuoRs, 2.  

Set-Off and Counter-Claim. See PRINCIPAL AND AGENT, 4. USURY.  

Where, to a counter-claim well pleaded, the plaintiff interposes 

no reply, a verdict in his favor in excess of the amount 

claimed in his petition, less the amount of such counter

claim, should be set aside as unsupported by the pleading.  

Ashland Land d Live Stock Co. v. Woodford................... 118 

Sheriffs and Constables. Se% EXECUTIONS. SumMoNs, 2.  

Special Findings. See TRIAL, 9, 10.  

Specific Performance. See VENDOR AND VENDEE, 8.  

Evidence held to sustain findings for plaintiff in an action for 

the specific enforcement of a contract for the exchange of 

property. Woods v. Hart................................ 497 

State.  
1. In absence of a specific appropriation made by law, the ex

ecutive officers have no power to expend public funds.* State 

v. Moore ..... *......................................... 88 

2. An appropriation, within the meaning of the constitution, is 

the setting apart by law of a certain sum from the public 

revenue for a specified purpose, so that the executive officers 

are authorized to expend that sum, and no more, for that pur

pose, and no other. Id.  

3. An appropriation is not specific if it leaves the amount to be 

expended to be limited only by the extent of claims which 

may regularly be made upon it by the recipients, the amount 

of those claims being uncertain. Id.  

4. Appropriations can only extend to the end of the next fiscal 

quarter succeeding the adjournment of the next regular ses

sion of the legislature, and an act by its express terms en

during for a longer period cannot be construed as carrying 

an appropriation without making it void as in conflict with 

the constitution. Id.
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State-conchided.  
5. The state printing board will not be mandamused to award 

a printing contract to one who fails to show that his bid was 
accompanied by the bond required by statute. State v. Bart
le .................................................... 874 

State Board of Transportation. See RAILROAD COMPANIES, 1.  
Statute of Frauds.  

The statute of frauds relative to the sale of lands will not en
able one who has obtained the title and possession of real 
property to avoid making payment therefor merely because 
there had been no formal acceptance in writing of the origi
nal written offer of the purchaser. Griffith v. Thompson ...... 424 

Statutes. See BANKS AND BANKING, 13. MUNICIPAL CORPORATIONS, 
12. Table, ante, p. liii.  

1. When certain language is used in a statute and language of 
similar import has previously been used in other acts, and 
has received a practical interpretation by the legislative and 
executive departments of the government, while such prac
tical construction will not control the courts in construing 
the later act, it will generally be presumed that the language 
of the later act was adopted with a view to such practical 
construction given the earlier act. State v. Moore.......... 89 

2. A simultaneous repeal and re-enacgment of a statute, or sec
tion thereof, in terms or in substance, is a mere affirmance of 
the original and not a repeal thereof in the strict or consti
tutional sense. Sten berg e. State.......................... 127 
Douglas County . Kelle.................................. 139 

2. The act of 1887 entitled "An act to amend section 23 of an act 
entitled 'An act concerning counties and county officers,' ap
proved March 1, A. D. 1879," did not repeal the succeeding 
section 24 of the act of 1879, as dependent upon section 23; 
neither did it repeal section 24 by implication. Id.  

4. An act complete in itself is not inimical to the constitutional 
requirement that no law shall be amended unless the new 
act contains the section or sections so amended, though such 
complete act may be repugnant to, or In conflict with, a prior 
law not referred to nor in express terms repealed by the 
later act. State v. Cornell............................... 526 

5. The act entitled "An act to amend chapter 13 of the Revised 
Statutes of 1866, entitled 'Courts,' " approved Feb. 27, 1879 
(Session Laws, p. 82), was an act complete in itself, and the 
provisions therein made for stenographic reporters and their 
compensation were germane to its purposes. Id.  

Stenographers. See STATUTES, 5.  

Stipulations. See BILL OF EXCEPTIONS, 8. INTEREST, L 
Stock. See CORPORATIONS, 1.  

Stockholders. See BANKS AND BANKING, 6, 7, 11-13.
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Street Railways.  
1. Street railway companies are common carriers, and as such 

are required to exercise more than ordinary skill and pre
caution in order to insure the safety of passengers. East 
Omaha Street R. Co. v. Godola............................ 906 

2. A street railway company, by undertaking the transporta
tion of passengers for hire, assumes towards them the rela
tion of a common carrier, without regard to the character of 
the easement possessed by.it in its right of way. Id.  

3. Standing on the platform of a crowded street car in motion 
is not such neligence as will prevent a passenger from recov
ering for injuries resulting from the negligence of persons in 
charge of the car. Id.  

Streets. See HIGHWAYS.  

Subrogation.  
1. The right of subrogation exists In favor of a creditor who has 

paid the amount of a mortgage or other incumbrance in order 
to protect his own subordinate lien, or when as the holder 
of such subordinate lien he has, through mistake or inad
vertence, satisfied a prior lien upon the property covered 
thereby. Scieroe v. Hontan............................... 601 

2. The right of subrogation must in every case rest upon some 
recognized principle of equity jurisprudence, such as a mis
take of fact, an agreement or understanding that the money 
advanced was for the express purpose designated, or the like.  
Id.  

3. Evidence held sufficient to sustain a finding that a mortgagee, 
in discharging his liens, and in taking a second mortgage, did 
not act through inadvertence or mistake, and that he was not 
entitled to subrogation as against the rights of intervening 
lienors. Id.  

Sugar Bounties. See BOUNTIES.  

Summons. See APPEARANCE. INSURANCE, 10.  

1. There was no service upon a corporation where the persons 
served were not officers of,or connected with, the corporation.  

Campbell Printing Press & Mfg. Co. v. Marder................. 283 

2. Extrinsic evidence is admissible to impeach the return of an 
officer as to service of process. Id.  

Supersedeas. See REVIEw, 50-54.  

Supreme Court. See COURTS, 1.  

Surface Water. See DAMAGES, 3. WATERS.  

Taxation. See LIMITATION OF ACTIONS, 1. MUNICIPAL CORPORA

TIONS, 13.  

1. Where plaintiff in a suit to enjoin the collection of taxes 
claims that an error proceeding from an order of the board 
of equalization would be inadequate, the facts upon which
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Taxation-concluded.  
his claim is based must be pleaded and proved. Webster v.  
City of Lincoln........................................ 1 

2. A county board has no authority to levy taxes which In the 
aggregate exceed $1.50 per $100 valuation, unless authorized 
so to do by the vote of the electors of the county, except for 
the payment of indebtedness existing at the date of the adop
tion of the constitution. Chicago, B. & Q. R. Co. v. Nlemaha 
County ................................................ 393 

3. Taxes levied in excess of the constitutional limit are illegal 
and unauthorized. Id.  

4. Remedies where one pays illegal taxes under protest. Id.  
5. One paying, under protest, taxes in excess of the constitu

tional limit, may recover such excess in an action at law 
without presenting his claim to the county board. Id.  

Teachers. See SCHOOLS AND ScIuoorn DisTRicTs, 2-4.  

Time. See VENDOR AND VENDEE,, 8.  

Transcripts. See REVIEw, 55-61.  

Trees. See DAMAGES, 3.  

Trial. See Cul.vtNAL LAW. DAMAGES, 2. JURy. JUSTICE OF THE 
PEACE, 1. NEW TRIAL. SET-OFF AND COUNTER-CLAIM.  

Exceptions.  
1. An exception, well taken, to the exclusicn of evidence is not 

waived by a failure to present the same ground of objection 
by an exception to an instruction. Rosenthal v. Ogden....... 219 

Jurors. Memoranda.  
2. In a suit on a fire insurance policy to recover the value of 

articles destroyed, held that the court did not abuse its dis
cretion in permitting jurors, during the trial, to make memo
randa of the articles and of the value placed thereon by the 
evidence. Omaha Fire Ins. Co. v. Crighton................... 314 

Misconduct of Attorneys.  
3. Generally a judgment will not be reversed for improper re

marks of counsel, where the jury is directed to disregard 
the statements, and the misconduct is not repeated. Golder 
r. Lund............................................... 867 

4. An admonition by counsel directing the jury to disregard 
improper remarks made by him is equivalent to one directed 
by the court. Id.  

Verdicts and Findings.  
5. A verdict which is responsive to all the issues made by the 

pleadings will not be rejected because of immaterial findings.  
Baum Iron. Co. v. Union Savings Bank...................... 387 

6. Where a verdict is sufficient to authorize a judgment, and 
there is no substantial variance between it and the judg
ment, the case will not be reversed for an informality in the 
verdict. Id.
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Trial-conluded.  
7. Where only one conclusion can be drawn from the undis

puted facts, the court may direct a verdict consistent there

with. Knapp v. Jones.................................. 490 

8. General and special verdicts held not inconsistent. Toton v.  

Missouri P. It. Go....................................... 769 

9. Error cannot be predicated upon failure of the court to in

clude in a list of questions for special findings one not re

quested. Id.  

10. Where an answer to a question submitted for a special find

ing would have been immaterial, a judgment on the general 

verdict, without such special finding, held not prejudicially 

erroneous. Id.  

Trover and Conversion. See EXECUTIONS, 7. REPLEVIN, 1.  

In an action by a mortgagee of chattels against a stranger for 

conversion of the property, the petition must set out the 

facts constituting plaintiff's special ownership. Raynond v.  

Miller ................................................. 506 

Trusts. See FRAUDULENT CONVEYANCES, 7.  

Where the cashier of a bank used the bank's funds to purchase 

stock in another bank, a court of equity may charge the 

stock with a trust in favor of the bank whose funds were 

wrongfully used to purchase the stock. Tecunseh Nat. Bank 

V. Russell .............................................. 277 

Ultra Vires. See HIGHwAYs, 3.  

Usury.  
1. Any rate of interest agreed upon not exceeding ten per cent 

per annum is valid, and interest may be taken yearly or for 

any shorter period, or in advance. Steen v. Stretch........... 572 

2. Held, Not usurious to compute interest according to the 

method known as "bank discount." Id.  

3. A loan of money with which the borrower paid a usurious 

debt, held not tainted with usury. Id.  

4. Usury paid to a national bank cannot be set off in a suit by 

it, commenced more than two years after such payment, to 

recover the principal debt. Montgomnery v. Albion Nat. Bank.. 652 

5. Where, in a suit on a note, the defense of usury Is estab

lished, the defendant is entitled to recover his costs, and such 

recovery applies to costs incurred in suing out an attach

ment in the case. Id.  

6. To constitute a plea of usury facts must be stated which dis

close a contract between the parties thereto by which there 

is received or reserved a rate of interest in excess of the 

maximum allowed by law. McKinley v. Aldrich............. 785 

Vendor and Vendee. See COUNTIEs, 3, 4. GUARDIAN AND WARD.  

SALES. STATUTE o FRAUDS.  
Description of Property.  

1. A contract for the exchange of realty is not void for. Indeft-
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Vendor and Vendee-concluded.  
niteness of description, where the description is sufficient, 
by aid of evidence aliunde, to enable the property to be iden
tified. Woods v. Hart.................................... 497 

False Representations.  
2. Evidnece examined, and held to sustain a judgment for dam

ages on account of fraudulent representations by the vendor 
touching the character and value of improvements upon 
lands conveyed. Mu llen v. Kinsey........................ 466 

3. A purchaser has a right to rely upon the representations of 
his vendor as to the quality and location of the land, and the 
character of the improvements thereon, whenever the facts 
concerning which such representations are made are not 
within the knowledge of the purchaser. Id.  

Bona Fide Purchasers.  
4. Evidence held sufficient to sustain findings that defendants 

were innocent purchasers for value from J. T. Ward, and 
that they did not assume payment of plaintiffs' judgment 
erroneously entered against him as "S. T. Ward." Aultman v.  
Ward ................................................. 942 

5. A bona fide purchaser of land is one who purchases it for a 
valuable consideration, paid or parted with, without notice 
of any suspicious circumstances to put him upon inquiry.  
Carpentcr Paper Co. v. Wilcox............................. 659 

Breach of Contract. Damages.  
6. Where a vendor of land cannot make title, the vendee may 

at his election recover payments of purchase money with in
terest, or damages for the loss of his bargain. Seaver v. Hall, 878 

7. Where two or more persons have contracted to convey land 
to a third person, the vendors cannot, by contract or convey
ance among themselves, release any of them from the obli
gation to respond to the vendee for damages arising from 
a breach of the contract. Id.  

Specific Performance.  
8. Where time is not of the essence of the contract, a vendor 

who is unable to make title at the time he should convey, 
may have specific performance by tendering good title at any 
time before decree, provided he has acted in good faith and 
specific performance can be enforced without injustice to the 
vendee, and in such case an awarding of rents to the vendee 
together with costs, in the absence of special circumstances, 
adjusts the equities. Id.  

Verdict. See TRIAL.  

Vice-Principal. See MASTER AND SERVANT, 1-4.  

Waiver. See APPEARANCE, 1. ARBITRATION AND AWARD, 4. BILL 
OF EXCEPTIONS, 1-4, 13. CORPORATIONS, 2. INSURANCE, 8.  
PLEADING, 6.  

Warrants. See SALES, 3.
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Water Companies. See MUNICIPAL CORPORATIONs, 13, 14.  

Waters.  
ufIace Wlaters.  

1. The doctrine of the common law in regard to surface waters 
is in force. Town v. .llissouri. P. R. Co...................... 76 

2. Surface waters may be controlled by the owner of the land 
on which they originate or over which they flow. Id.  

3. In constructing an embankment across a well-defined chan
nel cut by surface waters, some provision may be necessary 
for the allowance of the flow of the surface water. Id.  

4. Whether an embankment across a well-defined channel cut 
by surface waters has been negligently constructed, and 
whether the negligence, if any, is the proximate cause of 

injury, are generally questions of fact for the jury. Id.  

Wl'ater-Courscs.  
5. A water-course is a stream as distinguished from mere sur

face drainage occasioned by freshets or other extraordinary 
causes. Id............................................. 7 

6. To constitute a water-course the size of the stream is not 
material. Id.  

7. There may be a water-course without a continuous flow of 
water. Id.  

8. The right of a land owner to control surface water must be 
so exercised as not to unnecessarily or negligently cause in
jury to the rights and property of others. Id................ 769 

9. Evidence held sufficient to sustain a finding that damages by 
surface water did not result from negligence of a railroad 
company in constructing an embankment across a channel 
cut by surface water. Id.  

Wills.  
Lost Will.  

1. The contents of a lost will cannot be proved solely by the 
declarations of the testator. Clark c. Tuarne ................ 290 

2. Testator's declarations may be admissible to corroborate 
more direct evidence. Id.  

3. The testimony of a witness as to the contents of a will, his 
knowledge being derived from the testator's reading the 
will to him, and not from having himself inspected it, is In 
effect only testimony as to the testator's declarations. Id.  

A ttorney' ex.  
4. Attorneys' fees cannot be allowed in contest proceedings to 

unsuccessful proponents of a will, and if such proponents are 
entitled to reimbursement out of the estate, it must be had 
in the course of administration. Id.  

Rccocation.  
5. The common-law doctrine that the revocation of a will may.  

be implied from subsequent changes in the condition or cir
cumstances of the testator obtains in so far as it has not been 
modified by statute. B3(ucke c. Baacke................... 18
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Willsr-concludred.  
6. An absolute revocation of a will cannot be implied from the 

obtaining of a divorce from the testator by his wife after the 
making of the will, from the death of one of his children for 
whom provision was made in the will, and from the birth of 
three children to such deceased child, prior to the testator's 
death. Id.  

Witnesses. See AssAUI.T AN) BATTEI:Y, 5. Cmao INAL. LAw, 4. Evi
DENCE, 3, 10-14.  

Words and Phrases.  
1. "Action." Gibson v. Hidicy ................................ 12 
2. "Appropriations." State r. Moore......... ................... 88 
3. "Bank discount." Stcen v. Stretch......................... 575 
4. "Cause." Gibson v. Sidncy................................. 1 
5. "Claims." IDouglas County v. 'aylor..................... 536 
6. "Necessaries ' Bell r. Rice... ............................ 547 
7. "Park." Ehinen v. Village of GothenburU.. .................... 715 
8. "People." Iryan . City of Lincoln ......................... 622 
9. "Sidewalk." City of Ord r. Nash............................ 335 

10. "When the same shall have been authorized by a vote of the 
people." Brian c. City of Li fcoin......................... 620 

Writs. See SUMMoNs.


