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Gamble v. Stauber Mfg. Co.

Ross GAMBLE V. A. STAUBER MANUFACTURING COMPANY.

FILED JANUARY 19, 1897. No. 7024,

Custom and Usage: KnowLEDGE: COoNTRACTS. The business usage of
a particular individual is not admissible to interpret a contract
between that individual and another in the absence of proof of
knowledge by the other of such usage. Union Stock Yards Co. v.
Westcott, 47 Neb., 300, followed.

ERROR from the district court of Buffalo county. Tried
below before HOLCOMB, J. Reversed.

Calkins & Pratt, for plaintiff in error.
" Marston & Nevius, contra.

IrvINE, C.

This was an action in replevin by the A. Stauber Man-
ufacturing Company against Ross Gamble to recover
goods described as “200 pairs of men’s and boys’ pants.”
The plaintiff had judgment for a portion of the goods,
and the defendant brings the case here by proceedings in
€rror.

It appears that one A. Sands was, in 1891, in business
in Xearney. On the 13th of October in that year he
wrote the plaintiff as follows:

“A. Stouber Mfg. Co—GENTS: Yours of the 12th to
-"hand. You can send a sample line of your cashmere
pants, price $2 to $4, and if prices and goods are satis-
factory I will send you order.
“Yours resp., ) A. SANDS.”

Thereupon a quantity of the articles which the par-
‘ties see fit to designate “pants” was shipped by the
plaintiff to Sands, and on October 16 the plaintiff mailed
to Sands an invoice headed as follows:
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“A. STAUBER Mraé. Co.,
“Manufacturer of Warranted Pants, 1004, 1006, 1008
Fourth Street,

“CLINTON, Iowa, Oct. 16, 1891.

“Sold to Mr. A. Sands, Kearney, Neb.

“Payable in Chicago or New York exchange.

“Dec. 1, 6-10. 5-30.”

Below this was a list of the goods shipped with prices,
and across the face was printed the following: “If this
bill is not correct in all respects, please notify us at once,
as no allowance will be made at time of settlement.”
This was followed October 21 by a written order from
Sands for a quantity of goods of the same character.
These goods were shipped October 24, and invoiced in
precisely the same form as the first shipment. The
goods, in some way not disclosed, found their way into
the possession of Mr. Gamble, from whom the plaintiff
undertook to replevy both orders. The court instructed
the jury that the second transaction was a sale to Sands
and that as to the goods embraced in the second order the
plaintiff could not recover.

The sole issue presented to the jury was whether the
first transaction was a shipment of samples for inspection
and return by Mr. Sands, or whether it was a sale. The
plaintiff’s letter of October 12, referred to in Sands’ letter
of the 13th, was not produced and there is no evidence
as to its character. It will be at once observed that ac-
cording to circumstances the first transaction may have
been either a shipment of samples for inspection or a
sale. Mr. Sands’ letter of October 13 apparently contem-
plates a shipment to him of samples for inspection, but,
if instead of complying with the directions of that letter
the plaintiff shipped goods under such circumstances as
to imply an intention to make an absolute sale and Sands
received the goods and detained them, there can be no
doubt that the plaintiff might have recovered as for a
sale on a quantum merwit. Therefore it would be a sale
and replevin would not lie. No document in evidence
constitutes a complete written contract. The letter as
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remarked plainly implies an order of samples for inspec-
tion. The invoice, on the other hand, as strongly im-
plies a sale. Only one witness was called—the secretary
of the plaintiff company. He was permitted to testify,
over the objections of the plaintiff, as follows: )

Q. When such an order as this of the 13th of October,
1891, which has been introduced in evidence here, is re-
ceivefl by this house asking for samples, what is the rule
of the house, or your practice, with reference to those
orders?

A. It is customary to send such goods out on memo-
randum, as nearly all houses do.

This was followed by an explanation that by memo-
randum was meant such a bill as accompanied these
goods. In admitting this evidence we think the court
erred. It was not sought to show a custom, or even a
trade usage, either general or local, in its character.
The evidence was merely as to the usage of one business
concern, the plaintiff in the case. It was not shown that
Sands had any notice of such usage, nor was any offer
made to show that fact. Even in the case of a local cus-
tom, such knowledge must be brought home to the indi-
vidual sought to be charged in order to render the cus-
tom available. (Milwaukee & Wyoming Investment Co. v.
Johnston, 35 Neb., 554; Union Stock Yards Co. v. Westcott,
47 Neb., 300.) With regard to customs they may be so
well established and so general that the parties are pre-
sumed to contract with reference thereto, but with re-
gard to the usage of an individual, actual knowledge
must be proved. (Union Stock Yards Co. v. Westcott,
supra.)) There was very little evidence in the case be-
yond what has already been detailed,—none in fact
throwing any important light on the transaction. The
documents from their terms leaving the transaction un-
certain, the evidence referred to probably had serious
weight with the jury. Its admission was certainly prej-
udicial, and its effect was not controlled in any way by
the instructions.

34

REVERSED AND REMANDED.
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Parrick MULLEN v. Louisa KINSEY.

" FirLED FEBRUARY 3, 1897. No. 7018.

1. Vendor and Vendee: FrRAUD. A purchaser of real estate has a right
to rely upon the representations of his vendor touching the quality
and location of the property, and the character of the improve-
ments thereon, whenever the facts concerning which such ?epre-
sentations are made are not within the knowledge of the purchaser.

Evidence examined, and held to sustain the judgment
for damage on account of fraudulent representations by the vendor
touching the character and value of improvements upon the lands
conveyed.

2, ———:

ERRrOR from the district court of Douglas county.
Tried below before HorEwxrLyL, J. Affirmed.

Charles B. Kcller, for plaintiff in error.
Warren Switzler, contra.

Post, C. J.

This was an action below in the district court for
Douglas county by the defendant in error, Louisa Kinsey,
against the plaintiff in error, Patrick Mullen, to recover
damage on account of certain alleged false and fraudu-
lent representations of the latter as an inducement
to the purchase by the former of a certain quarter sec-
tion of land in Holt county. The fraud charged con-
sists in the false statement relied upon by the plaintiff
below, that there were situated upon the Holt county
land a frame dwelling house 20 by 40 feet, with a stone
foundation, of the value of $600, and a barn 20 by 30 feet,
of the value of $200; a frame granary 10 by 20 feet, of’
the value of $200, together with good fences, outhouses,
etc.; also that 65 acres of said land was under cultiva-
tion, in addition to which there was, as represented, situ-
ated thereon an orchard of 5 acres. 'The material alle-
gations of the petition were all put in issue by the answer
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and a trial had resulted in a verdict for the plaintiff be-
low in the sum of $250, upon which judgment was subse-
quently entered and which it is sought to reverse by
means of this proceeding.

The question to which our attention is especially di-
rected by counsel for the plaintiff in error is that of the
sufficiency of the evidence to sustain the judgment. In
this connection it is contended that the defendant in
error did not rely upon the alleged representations re-
specting the land in question, but upon an independent
investigation made under her direction; and in support
of that proposition we are referred to the fact that one
Green, defendant in crror’s agent, pending the negotia-
tion which resulted in the contract, at the instance of
the latter, wrote to Holt county for information respect-
ing said land. But the inquiry made appears to have
been confined to the character of the land only, and a
reason was given, satisfactory to the jury, for the reliance
by the defendant in error upon the representations of
the adverse party touching the value of the land and the
improvements thereon. It is also argued that the rep-
resentations, as proved, related to the value of the prop-
erty only and that they are accordingly not actionable,
even conceding them to have been false; but there is
evidence clearly tending to prove the plaintiff’s charges
and which for the purpose of this investigation is quite
sufficient to sustain the judgment complained of. A pur-
chaser of real estate has a right to rely upon the repre-
sentations of his vendor touching the quality and loca-
tion of the property and the character of the improve-
ments thereon whenever the facts concerning which such
representations are made are not within the knowledge
of the vendee. (Hoock v. Bowman, 42 Neb., 30, and au-
thorities cited.)

Exception was taken to the admission in evidence of a
sworn statement or application for a loan made by one
Price, plaintiff in error’s grantor, in which the represen-
tations respecting improvements correspond to the alle-
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gations of the petition below. We think a sufficient
foundation had been laid for the introduction of the evi-
dence complained of. The negotiations which resulted
in the conveyance by the plaintiff in error of the Holt
county land in exchange for certain property in the city'
of Omaha were conducted on the part of the latter by
one Spencer, and who, as an inducement to such ex-
change, submitted to defendant in error the statement
aforesaid as evidence of the character and value of the
improvements upon the premises- of his principal. It is
evident from the record that Spencer, in the transaction
 mentioned, was acting within the scope of his authority
as plaintiff in error’s agent in effecting the desired ex-
change of property and that the ruling assigned is free
from error.

It is next assigned that the district court erred in per-
mitting one Saunders, a witness for defendant in €error,
to testify to the value of the Holt county property and
also the improvements thereon at the time of the trans-
action here involved, to-wit, in the month of July, 1889.
The objection that no foundation had been laid for such
testimony is clearly without merit. The witness had,
according to his own statement, bought and sold real
estate in Holt county, and was acquainted with the
market value of lands in that vicinity at the time in
question. -

Error is also alleged in the giving and refusing of in-
structions. But the questions thus presented, so far as
they are material to the controversy, have been noticed
in connection with the other assignments.

There is no error in the record and the judgment will be

AFFIRMED,
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H. WALLACHS & SONS ET AL. V. ROBINSON & STOKES CoM-
PANY ET AL.

FiLED FEBRUARY 3,1897. No. 7039.

1. Insolvent Corporations: PREFERRING CREDITORS. An insolvent cor-
poration may, in the absence of actual fraud, prefer one or more of
its creditors to the exclusion of others.

: FRAUDULENT CONVEYANCES. Whether or not a conveyance
by an insolvent corporation is fraudulent as to creditors cannot be
determined as a question of law, but is a question of fact, to be
determined from a consideration of the evidence in each particular
case. (Shaw v. Robinson, 50 Neb., 403.)

2.

ERROR from the district court of Douglas county.
Tried below before FERGUSON, J. Affirmed.

Rich, O’Neill & Sears, for plaintiffs in error.
Montgomery & Hall, contra.

PosT, C. J.

This is a petition in error by H. Wallachs & Sons,
Barnheimer & Walker, Converse, Stanton & Cullen, Roth-
childs & Co., James Talcott, and Robinson & Shackleton,
who were intervenors in the district court for Douglas
county in an action in which the Robinson & Stokes Com-
pany was plaintiff, and the Commercial National Bank,
Anastatia Burnette, and George A. Bennett, sheriff, were
defendants. The controlling question presented is that
of the right of an insolvent corporation, in the absence of
actual fraud, to prefer one or more of its creditors to the
exclusion of others, and which was, by the order sustain-
ing the demurrer of the Commercial National Bank to
the petition of intervention, resolved in the affirmative.
The precise question here involved was considered in
Shaw v. Robinson, 50 Neb.,403, in which it was held that
the question of fraud is in all such cases one of fact to be
determined from a consideration of all of the evidence
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adduced. We are satisfied with the reasoning of Mr.
Commissioner RYAXN in the case cited, as well as the con-
clusion there reached. It follows that the judgment of
the district court is right and must be

AFFIRMED.

NORVAL, J.

I concur on the ground that the question was settled
in the case cited in the opinion.

CHARLES W. BRANCH, APPELLEE, V. UNITED STATES
NATIONAL BANK OF OMAHA, APPELLANT, ET AL,

FrLED FEBRUARY 3, 1897. No. 6939.
1. Commercial Paper: INDORSEMENT: TiTLE. The legal title of com-

mercial paper indorsed “for collection” passes to the indorsee only
so far as to enable him to demand and enforce payment thereof.

2. : : : BANKS AND BAxKING. The owner of paper so
mdorsed may control the same until paid in full, and may intercept
the proceeds thereof in the hands of an intermediate agent.

3. Banks and Banking: CorLecTIONS. The mere crediting of the ac-
count of the remitting bank by a correspondent employed by it to
make collections does not create in favor of the latter such an
equity as can be interposed in defense of an action by the owner of
the paper so collected for the proceeds thereof.

: ———: PROCEEDS. Evidence examined, and held insufficient
to prove that the position of appellant, a sub-agent for the collec-
tion of commercial paper, has been altered to its damage through
the placing of the proceeds of such paper to the credit of the bank
from which it was received.

APPEAL from the district court of Lancaster county.
Heard below before STRODE, J. Affirmed.

Cowin & McHugh, for appellant.

John 8. Bishop, contra.
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Post, C. J.

This was an equitable proceeding in the district court
for Lancaster county, whereby the appellee, Charles W.
Branch, seeks to recover the sum of $941.34 and interest,
being the proceeds of a check drawn to his order by the
Hamilton Brown Shoe Company upon the Continental
National Bank of St. Louis, under date of January 11,
1893. A final decree was by the district court rendered
against the appellant, the United States National Bank
of Omaha, in accordance with the prayer of the petition,
and dismissing the action as against the defendant Hay-
den, receiver of the Capital National Bank. The issues
presented by the pleading are fairly indicated by the find-
ings of the district court, viz.:

“Phat on the 13th day of January, 1893, at Lincoln,
Nebraska, the plaintiff indorsed said check and delivered
it to the defendant, the Capital National Bank of Lincoln,
for collection, and that the said Capital National Bank
received the same for collection as the agent of the plaint-
iff, without paying any consideration therefor, and
stamped its collection number 15227 on the face of said
check, and entered the same on its collection register as
the collection of plaintiff; that on the 14th day of Janu-
ary, 1893, the defendant, the Capital National Bank, in-
dorsed said check to the order of M. T. Barlow, cashier of
the United States National Bank of Omaha, Nebraska,
for collection, and forwarded the same by mail to the
said United States National Bank at Omaha, Nebraska,
as the property and collection of this plaintiff; that the
defendant, the United States National Bank, received said
check for collection, without paying any consideration
therefor, on the 16th day of January, 1893, and that said
United States National Bank had notice, by the collec-
tion number of the Capital National Bank thereon and
the letter of the said Capital National Bank forwarding
the same, that the Capital National Bank was not the
owner of the said check, but was agent of the plaintiff for



472 NEBRASKA REPORTS. [VoL. 50

Branch v. United States Nat. Bank.

the collection thereof; that on the 20th day of January,
1893, the defendant, the United States National Bank,
collected the full amount of said check, to-wit, the sum of
nine hundred forty-one and 34-100ths dollars, and that
the said defendant, the United States National Bank,
has not paid the amount it received on said check, but
still has the same in its possession.

“The court.further finds that the defendant, the Capital
National Bank, acted as the agent of the plaintiff in mak-
ing this collection and in forwarding the same to the
defendant, the United States Natiopal Bank, and that
said defendant, the Capital National Bank, never received
the proceeds of said check.

“The court further finds that the defendant Kent K.
Hayden, as the receiver of the said Capital National Bank,
never received the proceeds of said check.

“The court further finds that the plaintiff, before the
commencement of this action, demanded from the defend-
ant, the United States National Bank, payment of the
amount received by it as the proceeds of said check, and
that said demand was refused.

“The court further finds that the plaintiff is not in-
debted to the defendant, the Capital National Bank, and
was not a depositor therein, and that on J anuary 20, 1893,
said Capital National Bank was insolvent and that its
doors were closed on January 21, 1893, and that on the
morning of January 23, 1893, said bank passed into the
hands of an United States bank examiner and afterwards
into the hands of a receiver.”

In addition to the facts as above found it appears that
the check in question was by the plaintiff indorsed in
blank at the time of its delivery to the Capital National
Bank for collection; that said check when received by the
United States National Bank bore upon its face the fol-
lowing indorsement: “Report by this No. 15227. Capital
National Bank,” and was indorsed on its back as follows:
“Collect for account of Capital National Bank, Lincoln, -
Nebraska.” Accompanying the check was the following
letter:
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“LiNcoLN, Jan, 14, 1893.
«y. 8. National Bank, Omaha, Neb.: We enclose for col-
lection and c¢r’ number 15227 St. Louis, Mo. No Protest
$941.34. Please report by our number. Do not carry
collections past maturity. R. C. OUTCALT,
“Cashier.”

The foregoing was by the correspondent bank acknowl-
edged as follows:

: “OMAHA, 1-20-93.

“Cap. Nat. Bank, Lincoln: Your favor of the — inst. is
received, with stated enclosures. We credit * * *
No. 15227, $941.34. ‘We credit out of town items subject
to payment. M. T. BARLOW,

“Cashier.”

The Capital National Bank was on January 20, and for

a considerable time previous thereto, insolvent, and at the
close of business on January 21 was placed in the hands
of a bank examiner by order of the comptroller of cur-
rency. THere had been, for several years previous to the
transaction here involved, continuous dealings between
said banks. As a matter of convenience, and in accord-
ance with the usage of corresponding banks, the proceeds:
of commercial paper transmitted by the Capital National
Bank for collection were by the United States National
credited to the account of the former, and paid on its
order or transferred to other banks, as the condition of
the account might demand. The books of the United
" States National show an overdraft by the Capital Na-
tional on January 16, when the check in controversy was
received from the latter, of $18,230.43. At the opening
of business on January 20 the account of the Capital Na-
tional was overdrawn to the amount of $2,325.93, and
during said day there was paid upon its orders by the
United States National the sum of $11,454.02, and on said
day it was credited with the sum of $11,800.97, including
the proceeds of the vheck in controversy, leaving an over-
draft, as shown by the books of the latter at the close of
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business, of $1,978.98, and which at the close of business
on the 21st had been reduced to $291.85. The letter of
advice above set out under date of January 20 was re-
ceived by the examiner in charge of the Capital National
subsequent to the impounding thereof, and the credit in
said letter mentioned does not appear upon the books of
said bank in the hands of the receiver.

The first inquiry suggested by the record and argu-
ments is the effect of. the indorsement by the Capital Na-
tional Bank of the check in question: It is true that the
indorsement in blank by the plaintiff invested the in-
dorsee, the Capital National Bank, with apparent general
ownership of said instrument. The subsequent qualified
indorsement by that bank, however, to the United States
National Bank raises no presumption of ownership by
the latter. Such a form of indorsement is not intended
to give currency to commercial paper, but, on the con-
trary, operates to prevent further circulation, and passes
to the indorsee such a title only as will enable him to de-
mand payment and enforce collection of paper thus trans-
ferred. And the owner may in such case control the
collection of his paper and may intercept the proceeds
thereof in the hands of an intermediate agent. (Dickerson
v. Wason, 47 N. Y., 439; Freeman’s Nat. Bank v. National
Tube Works Co., 151 Mass., 413; Boykin v. Bank of Fayette-
ville, 24 8. E. Rep. [N. Car.], 357; Claflin v. Wilson, 51 Ia.,
15; Commercial Bank v. Armstrong, 148 U. 8., 50; Evansville
Bank v. German-American Bank, 155 U. S., 556.)

This conclusion leads to the subject of discussion to
which most prominence is given in the arguments of coun-
sel, viz., whether the crediting to the Capital National
by the United States National on January 20 of the pro-
ceeds of the check in question amounts to a payment
thereof which can be successfully interposed as a defense
to this action. It is contended by appellant that the de-
cisive question is not that of its title under the restricted
indorsement, but whether, in view of the plaintiff’s unre-
stricted indorsement of the check, it was authorized to
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treat the Capital National Bank as the owner thereof.
It is, in effect, contended that the plaintiff, in forwarding
the check for collection through the Capital National
Bank, by implication consented to the agencies usually
employed for that purpose, and that he should, in view
of the custom of banks in making collections, be held to
have authorized the mingling of the proceeds of this
check with the funds of the collecting bank, and settle-
ment therefor by crediting the account of the bank to
which the money should otherwise have been remitted.
The soundness of that proposition as a general statement
of the rule may, for the purpose of this case, be conceded,
although it can, for reasons hereafter stated, have no ap-
plication to the facts of the case before us. No mere
book-keeping between a bank and its sub-agent for the
collection of money can change the actual status of the
parties, or destroy rights which arise out of the real facts
of the transaction. (Commercial Bank v. Armstrong, supra.)
In no case cited, and in none examined by us, bas the
mere crediting of the remitting bank by a correspondent
employed by it to make collections been held to create
in favor of the Iatter such an equity as can be successfully
interposed as a defense to an action by the owner for the
proceeds thereof. The transaction must in such case, as
all agree, in order to work an estoppel, amount to a pay-
ment in good faith to the transmitting bank of money
realized upon collections by the means usually employed
by banks in effecting exchange.

The statement renders necessary a brief reference to
the evidence in the record. We have seen that the United
States National Bank received the proceeds of the plaint-
iff’s check on January 20, that it paid out on said day,
upon orders of the Capital National Bank, $11,454.02, and
credited the account of the latter $10,859.63 in addition
to the $941.34 now in controversy. The cashier of the
United States National, Mr. Barlow, testifies that the
sum of $11,454.02, above mentioned, was advanced by
him as such cashier, in reliance upon the cash items, in-
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cluding the money in controversy, on that day received
from, and on account of, the Capital National. But the
condition of the account at the time of the receipt of the
plaintiff’s money and the amount subsequently paid out
on that day upon orders of the Capital National, as com-
pared with the remittances of the latter, do not appear,
while the cash items received by the appellant bank on
the 21st exceed the amount paid out on that day on the
orders of the Capital National by $1,687.13. It cannot,
therefore, we think, be said that the position of the ap-
pellant has been altered to its damage through the cred-
iting of the Capital National of the money received in
rayment of plaintiff’s check. The defense here relied
upon is essentially an equitable one, as to which the bur-
den is upon the appellant, and we are, upon the whole
record, satisfied that the finding of the district court is
right and that its decree should be
AFFIRMED,

BeEN B. WooD v. MaxX L. ROEDER.
FiLEp FEBRUARY 3,1897. No. 6867.

1, Fraud in Misrepresenting Foreign Law. As a general rule, a mis-
representation which embodies matter of law is one upon which a
party cannot rely, as all parties are presumed or bound to know
the law; but where it is as to the law of another state, or its effect,
it is not within the rule and may be fraudulent; and ignorance of
the law may be pleaded by the one to whom the misrepresentation
is made.

: SALE OF COUNTY WARRANTS. Where a warrant issued by a
county of one state is purchased in another state in reliance upon
a misrepresentation in respect to the statute of limitations as ap-
plicable to the warrant, and on presentation and demand payment
of the warrant is refused on the ground that it is not a claim
which can be enforced, there arises a cause of action in favor of
the purchaser and against the party who sold the warrant and
made the misrepresentation.

2.

The evidence held sufficient to sustain the verdiet
rendered.
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ERROR from the district court of Douglas county.
Tried below before KEYSOR, J. Affirmed.

George E. Pritchett, for plaintiff in error.
Winfield S. Strawn, contra.

HARRISON, J.

The defendant in error instituted this action in the
district court of Douglas county to recover of plaintiff
in error, alleging in substance in his petition that in the

course of certain business transactions had with the

plaintiff on or about October 6, 1887, he purchased a
county warrant, or order, purported to have been issued
by the proper officers of Lake county, Colorado, in the ex-
press sum of $454.01 and interest thereon at ten per
centum per annum from August 18, 1880, the date of its
presentation for payment to the county treasurer, and its
nonpayment for want of funds; that the defendant in
error gave for the warrant its face value at the time of
his purchase, viz., $778.80; that to induce the purchase
of said warrant the plaintiff in error “falsely and fraudu-
lently represented to the plaintiff that said warrant was
the existing legal and binding obligation of the said
Lake county, in the state of Colorado; and, referring to
the value of the said warrant, also verbally stated that
the said warrant was good and would certainly be paid
in full by the county issuing the same, only that said
county was a little slow; that as plaintiff was necessarily
making some investments, the said warrant would be a
good and safe investment for the plaintiff.

%(3.) That having no other knowledge of said warrant
than that derived from defendant’s said representations,
and confiding in and wholly relying on the correctness
thercof and believing the same to be true, plaintiff took
the said warrant of said defendant and gave as considera-
tion therefor the sum of $778.80, which then and there
passed from plaintiff to defendant.
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“(4.) That said warrant was not a legal existing and
binding obligation of the said Lake county; that the said
warrant was not good and would not then, or for a long
time prior thereto, be paid by the said county, and was
not a safe investment; but was then and for a long time
prior thereto had been fully barred by the statute of
limitations of the state of Colorado, and the obligation of
said county to pay the same repudiated on that account,
and that payment of the said warrant had been refused
—all of which the defendant at the time of making such
false representations well knew.”

In the answer the plaintiff in ervor admitted the owner-
ship of the warrant as stated in the petition, and alleged
that the defendant in error, as agent for a life insurance
company, solicited the plaintiff in error to insure his life
with such company, which plaintiff in error did on con-
dition that the company would accept the said county
warrant as a part of the consideration for the insurance,
and that the company, by its agent, the defendant in
error, acceded to the condition and received the war-
rant and $190.94 in cash, and issued to plaintiff in error
a policy of life insurance; and further:

“That some time after said bargain or trade had been
consummated and executed, the plaintiff tendered back
to this defendant said warrant and demanded the face
value thereof and interest of this defendant, in cash, with
which demand this defendant refused to comply, but pro-
posed to the plaintiff that if said company, his principal,
or himself, was dissatisfied with the trade, said warrant
and money should be returned to him, and he would de-
liver up said policy of insurance, and that such proposi-
tion was rejected by the plaintiff.

“And further answering said substituted petition this
defendant denies the same and each and every allega-
tion thereof, except as hereinbefore admitted.”

In the reply it was admitted that the warrant was re-
ceived by the defendant in error as a portion of the pre-
mium on a policy of insurance issued to plaintiff in error
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by the National Insurance Company of Montpelier, Ver-
mont, and that the balance of the premium was paid in
cash, and it was alleged that the company had nothing
to do with the part of the transaction which involved the-
warrant, that being a matter of trade between plaintiff
and defendant in error personally, and known to plaintiff
in error to be so; that there was a refusal to accept a re-
turn of the policy and to give up the warrant and cash
therefor received, for the reason that at the date of the
offer the policy had been in force two years, of which
plaintiff in error had received the benefit. After the
trial the defendant in error, on leave granted so to do,
amended the second paragraph of the petition to con-
form to the proof, by adding thereto the following: “And
verbally guaranteed that said warrant was good, and
would be paid by the county issuing it, and that defend-
ant agreed he would make it good.” There was a trial
of the issues to a jury and verdict and judgment for de-
fendant in error. The case is presented here for review.
It is insisted that the evidence was insufficient to sus-
tain the verdict. The evidence establishes that at the
time of the transactions between the parties out of which
the cause of action arose, any action on the warrant for the
recovery of its amount was barred by the statute of limi-
tations of Colorado, where it was executed. The evidence,
although conflicting, was sufficient to support findings
that such representations were made as were alleged in
the petition and for the purpose therein stated, that the
defendant in error relied on them, and that he, and not
the insurance company, purchased the warrant. As a
general rule, a misrepresentation which involves a state-
ment of matters of law is one upon which & party cannot
rely, as all parties are bound to know the law. (Burt v.
Bowles, 69 Ind., 1; Upton v. Tribilcock, 91 U. 8., 45.) But
this is not a universal rule and has its exceptions. (Bige-
low, Fraud, p. 9.) A misrepresentation which includes
the opinion of a law of another state is without the rule,
and may be fraudulent; and ignorance of the law may be
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pleaded by the party to whom the misrepresentations
were made. (King v. Doolittle, 1 Head [Tenn.], 77.) The
statement made by plaintiff in error was one of fact and
law. It embraced the element of the operation of the
law of Colorado in regard to the limitation of actions on
the remedy for nonpayment of the warrant, the subject-
matter of the contract between the parties; and whether
or not he was possessed of knowledge, the effect was the
same. It was not necessary to either plead or prove
scienter. It was proven that the defendant in error, after
he became possessed of the warrant, presented or caused
it to be presented for payment, which was refused. This,
being true, gave him a right of action to recover what he
had paid for the warrant. It had proved to be without
value,—~was worthless. It was not an existing binding
obligation of Lake county, Colorado, at the time of the sale
to defendant in error, but was then barred by the statute
of limitations; hence the right to this action accrued.
(Brown v. Rice, 26 Gratt. [Va.], 467.) There was sufficient
evidence to support findings of all the elements of an ac-
tion such as this and which must be present to warrant
a verdict, hence the verdict must be allowed to stand.
The points raised and presented by exceptions to cer-
tain designated instructions did not differ materially
from those we have hereinbefore noticed and discussed,
and what has been said is equally forcible to these as to
the ones discussed, from which it follows that the objec-
tions to the instructions must be overruled. The judg-

ment of the district court is
AFFIRMED.
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IN RE WILLIAM MCVEY.
FrLep FEBRUARY 3,1897. No. 8999

1. Burglary: Tme CoanurTeEp. That the act be committed in the
night-time is an essential element of the crime of burglary.

2. INFORMATION: HOUSEBREAKING. Under an information
against a person for the crime of burglary, he cannot be convicted
of the statutory offense of breaking and entering buildings in the

daytime described in section 53 of -the Criminal Code.

8. Criminal Law: SENTENCE. Jurisdiction to pronounce a particular
sentence imposed is as essential as jurisdiction of the person and
subject-matter. If the first does not exist the sentence is void.

ORIGINAL application for writ of habeas corpus. Peti-
tioner discharged.

1. 8. Shoemaker, for petitioner.

HARRISON, J.

In this, an application for a writ of habeas corpus on
behalf of William McVey, who, it is pleaded in the peti-
tion, is unlawfully imprisoned and restrained of his lib-
erty by John McDonald, sheriff of Douglas county, it ap-
pears that the applicant was arrested, informed against,
and tried in the district court of Douglas county on a
charge of the crime of burglary. The jury returned the
following verdict: “We, the jury duly impaneled and
sworn to try the case of the state of Nebraska against
William McVey, do find the said defendant not guilty of
the crime of burglary as charged, but do find him guilty
of the crime of breaking and entering in the daytime with
intent to steal property of value.” Counsel for defendant
moved his discharge, but this was overruled and the pris-
oner sentenced to imprisonment in the penitentiary for a
term of two years and six months.

It is claimed that the crime of burglary and that of
breaking and entering in the daytime are distinct of-
fenses and that a conviction of the latter cannot be had

35
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under a charge of the former; that inasmuch as the jury
adjudged the prisoner not guilty of the former, he was
entitled to be discharged; that the court had no jurisdic-
tion to sentence him; hence its judgment was void and
the prisoner should be released. Burglary is defined in
our statutes as follows: “If any person shall, in the
night season, willfully, maliciously and forcibly break
and enter into any dwelling house, * * * with in-
tent to kill, rob, commit a rape, or with intent to steal
property of any value, or commit any felony, every person
so offending shall be deemed guilty of burglary, and shall
be imprisoned in the penitentiary not more than ten nor
less than one year” (Criminal Code, sec. 48); and the
crime of breaking and entering buildings in the daytime
is stated as follows: “If any person shall wilfully and
maliciously, in the day time, break and enter any dwelling
house, * * * with intent to steal, or commit any fel-
ony, every person so offending shall be punished by im-
prisonment in the penitentiary not more than five years,
or by fine not exceeding $500 and imprisonment in the
jail of the county not exceeding six months at the discre-
tion of the court.” (Criminal Code, sec. 53.) “Burglary
is a felony at common law, and a burglar is defined by
Lord Coke as ‘he that in the night-time breaketh and en-
tereth into a mansion house of another of intent to kill
some reasonable creature or to commit some other felony
within the same, whether his feloni8us intent be executed
or not”” (2 Am. & Eng. Ency. of Law, p. 659, note 1.)
“Inasmuch as, at common law, burglary could be com-
mitted in the night-time only, and as the circumstance
of the nocturnal entrance was vital to the offense, the
allegation of night-time in the indictment was essential
and the indictment was insufficient without it.” (3 Ency.
Pl. & Pr., p. 741.) That the breaking and entering be in
the night-time is, by our statutes, made one of the essen-
tial elements of the crime of burglary and must be both
pleaded and proved. The crime of burglary as set forth
in the Criminal Code differs from that of breaking and
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entering buildings in the daytime as described in section
53 of the same Code. A man may not be informed
against for one crime and convicted of another and dif-
ferent one. He is entitled to know the nature and cause
of the accusation (see Constitution, art. 1, sec. 11), so that
he may be enabled to prepare and make his defense, if
any he has. The statement of the time as to the crime
of burglary is an averment of a material element thereof
and must be specifically proved as laid. The crime of
breaking and entering buildings in the daytime is not
included in a charge of burglary, and a prisoner cannot
be convicted of the former under a charge of the latter,
or burglary. (Bromley v. People, 37 NX. E. Rep. [I11.], 209;
Guynes v. State, 8 8. W. Rep. [Tex.], 667; State v. Belee, 17
Kan., 402; State v. Adams, 20 Kan., 329; Mace v. State, 9
Tex. App., 110; Bravo v. State, 20 Tex. App., 188; Waters
v. State, 53 Ga., 567; Williams v. State, 46 Ga., 212; State
v. Alezander, 56 Mo., 131.) This being true, the verdict
herein did not warrant the court in sentencing the pris-
oner, as it announced bim not guilty of the burglary as
charged.

The only further question presented is whether the
sentence of the court was merely erroneous or whether it
was illegal in such a sense as to be void. It may be said
that the modern doctriné or idea is that a court must
possess jurisdiction not only of the person and subject-
matter, but to impose the sentence which is adjudged.
1f the latter is lacking the sentence is not merely voida-
ble but void. (Black, Judgments, sec. 258; citing, among
others, Ex parte Lange, 18 Wall. [U. 8.], 63; F.r parte Mil-
ligan, 4 Wall. [U. 8.], 131; Ez parte Wilson, 114 U. 8., 417;
Ex parte Kearny, 55 Cal., 212; In re Petty, 22 Kan., 477.
See, also, Bz partc Cox, 32 Pac. Rep. [Ida.], 197; Ew parte
Yarbrough, 110 U. 8., 651.) In the case at bar, the jury
having, by its verdict, determined the prisoner not guilty
as charged, although it further adjudged him guilty of
another crime, the trial court had no jurisdiction to sen-
tence him; hence its attempt in that direction was ille-
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gal in such sense that it was void, and habeas corpus the
appropriate remedy. (In re Betts, 36 Neb., 282; In re
Havlik, 45 Neb., 747) It follows that the prisoner must
be discharged.

PRISONER DISCHARGED.

NATIONAL BANK OF COMMERCE, APPELLEE, V. PAULINE
CHAPMAN ET AL., APPELLANTS.

FILED FEBRUARY 3, 1897. No. 7047.

1. Fraudulent Conveyances: INSOLVENCY: RELATIVES, A debtor in

’ failing or insolvent circumstances may prefer one creditor not-
withstanding the fact it may be to the exclusion of others, and thig
rule may include relatives of the debtor who are his creditors.

: : : BURDEN OF PROOF. If such transfers between
relatives be attacked as fraudulent, the burden is upon the parties
thereto to show the good-faith character of the transactions.

: : A son may convey property to his mother in
payment of a pre-existing debt to her if such a conveyance is hon-
estly made or without fraudulent intent to the knowledge of the
mother, or participated in by her.

: : Findings and judgment held contrary to the
conclusions established by the evidence.

ArPEAL from the district court of Douglas county.
Heard below before WALTON, J. Reversed and action dis-
missed.

W. W. Slabaugh, Isaac Adams, and Webster, Rose & Fish-
erdick, for appellants.

B. N. Robertson, conitra.

HARRISON, J.

April 29, 1893, the appellee herein filed in the district
court of Douglas county a petition or creditor’s bill, in
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which it was alleged that at the September, 1892, term
of court in Douglas county, appellee recovered judgment
against Pauline and Eugene B. Chapman in the sum of
$1,126.78, which remained unpaid and on which execu-
tion issued April 13, 1893, and was returned April 29
unsatisfied; that the Chapmans were insolvent. It was
further pleaded that on July 16, 1891, Eugene B. Chap-
man and Pauline Chapman conveyed to Eliza A. Ham-
mond certain real estate specifically described, and on
February 18, 1892, conveyed to the same person certain
other described real estate, and that on April 8, 1893,
Eugene B. Chapman, being the owner of a certain lot,
lot 2, block 4, Briggs Place- addition, the title. of
record being in E. A. Benson, caused the lot to be con-
veyed to Eliza A. Hammond;’ that the said Eliza A.
Hammond paid no consideration for the said lot and
that all the said consideration therefor was paid by the
said defendant Eugene B. Chapman; that all the said
several conveyances herein set forth, by the said Chap-
man to the said Hammond, were made without consider-
ation and for the purpose of preventing the plaintiff from
collecting its said judgment, as the said defendant Eliza
A. Hammond well knew; that the title to said premises
now stands in the name of the said defendant Lliza A.
Hammond, but that the said Eugene B. Chapman is the
actual owner of the same.” The relief sought was to
subject the real estate to the payment of appellee’s judg-
ment. The defendants’ answer admitted the convey-
ances of the real estate, but denied “that said conveyances
were made by said grantors, or recéived hy said grantee,
with any intention to defraud plaintiff in the collection
of its judgment, or to hinder or delay said plaintiff in
such collection, or to hinder, delay, or defraud any other
creditor of said grantors or either of them;” and further
pleaded as follows: “Defendants allege that at the time
of said conveyances, and long prior thereto, defendant
Eugene B. Chapman was indebted to defendant Eliza
A. Hammond in a large amount, and that said convey-
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ances were made for the purpose of liquidating, in part,
said indebtedness, and that said Eliza A. Hammond paid
full value for the real estate so conveyed to her. De-
fendants deny the allegations of said petition respecting
the transfer to said Eliza A. Hammond of lot two (2) in
block four (4), in Briggs Place addition.” The reply was
a general denial. There was a trial of the issues, and a
decree for appellee in which appeared a finding that the
several conveyances were made with the intent on the
part of the grantors, the Chapmans, to defraud, hinder,
and delay the plaintiff (appellee), of which intent the
grantee, Eliza A. Hammond, had full knowledge at the
time. From the decree this appeal has been perfected.

It was admitted®at the trial that Pauline and Eugene
B. Chapman executed and delivered to appellee a promis-
sory note of date Februarv 3, 1891; that action was com-
menced thereon and judgment obtained during the Sep-
tember, 1892, term of the district court in Douglas county
in the amount of $1,126.78; that execution had issued
and been returned of date and indorsed as stated in the
petition; that the Chapmans were insolvent and pos-
sessed no property liable to execution; also, that the
conveyances of real estate by Chapman and wife to Eliza
A. Hammond were made of the dates set forth in the pe-
tition and the titles thereto stood of record in the name
of Eugene B. Chapman on the date of the execution of the
note to appellee, to-wit, February 3, 1891. It was also
admitted that Eliza A. Hammond was the mother of
Ilugene B. Chapman. There was no admission in regard
to the conveyance of the title of a lot by E. A. Benson to
Mrs. Hammond.

It appears from the evidence that Mr. Hammond, the
second husband of Eliza A. Hammond, died during the
year 1882, having at that time insurance on his life
amounting to the sum of $11,000, and of which Eliza A.
Hammond was the beneficiary and from which she re-
ceived very nearly the whole amount, some $200 or $300
less than the face of its policy being paid by one of the
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companies or associations. That in September, 1882, Eu-
gene B. Chapman, her son by a first husband, enga«red in
the wholesale grocery business in the city of Omaha and
soon afterwards purchased, with money furnished him by
his mother, and for her, lots 15 and 16, in block 7, Reed’s
first addition to the city of Omaha, taking the title
thereto in his own name. Mrs. Hammond, whose home
was in St. Louis, removed to Omaha, April, 1883, and
soon after, probably during the next month (May), the
title to the two lots last described was conveyed to her
and she took possession of the property and occupied
and used it. January 2, 1885, Mrs. Hammond conveyed
to Pauline Hax, who three days later became the wife of
Eugene B. Chapman, lot 16 in Reed’s first addition to
Omaha, receiving as a consideration therefor the promis-
sory note of Chapman in the sum of §6,000. On March
13, 1888, Mrs. Hammond deeded to Mrs. Chapman the
lot 15 in the addition last mentioned, the consideration
being $10,000, evidenced by a promissory note for the
whole sum, signed by the Chapmans and the payment
thereof secured by mortgage on the property. We will
state here that it clearly appears that the property had
increased in value and was fully worth the prices which
Chapman agreed to pay his mother for it. On March 11,
1890, Chapman desired to procure a loan on the property,
and at his request his mother released the $10,000 mort-
gage. She then had the one note for $6,000 and also the
$10,000 note without any security for the payment of
the total amount of the indebtedness evidenced thereby.
During the year 1887 Chapman discontinued the gro-
cery business and acquired some property and interests
in mines in the Black Hills in Dakota, and was buying
and accumulating real estate, or interests therein, in
Omaha and South Omaha. In January, 1891, Mrs. Ham-
mond gained the knowledge that her son had lost and
was losing money in his business ventures and she asked
for security or settlement of some nature, and later in
the year, or in July, the first deed of which complaint is




488 NEBRASKA REPORTS. [VoL. 50

National Bank of Commerce v. Chapman.

made in the petition was executed to her by Chapman
and wife, the consideration being the cancellation of the
debt evidenced by the $10,000 note, on which there had
been paid prior to this time $1,000, so that the debt was,
in round numbers, $2,000. On February 18, 1892, there
Wwas conveyed to her, by her son and his wife, certain
property in payment of the amount due on the $6,000
note. This was also one of the conveyances attacked by
the creditor’s bill in this case. We will say here that we
are satisfied from a consideration of the evidence in re-
gard to the conveyance of lot 2, block 4, Briggs Place
addition, from E. A. Benson to Mrs. Hammond, the va-
lidity of which was also drawn in question by the peti-
tion, and in issue in this case, was made pursuant to an
exchange of lots between Benson and Mrs. Hammond.
It is true the son, Chapman, conducted the negotiations,
but it is quite clear that it was for his mother and not
himself.

We must conclude, after a careful examination of the
evidence, that it disclosed a valid indebtedness of the
son to the mother, existing and due her at the time the
transfers herein assailed were made to her. The son
received the mother’s money and invested it in property
for her, conveyed it to her, and afterwards became its
purchaser, and thereby her debtor in the amount of the
consideration; that this debt was still in existence, valid
and subsisting at the dates of the conveyances of prop-
erty to her in payment of it. It clearly appears that
Mrs. Hammond had full knowledge of and accepted the
transfers of the property to her and for the purpose for
which they were made. She dealt with some of the
property as hers after the transfers. That the Chap-
mans were in failing circumstances financially, or insolv-
ent, at the times of the conveyances to Mrs. Hammond,
constituted at most a fact tending to prove fraud in
the transfers. It is the settled rule that a failing or in-
solvent debtor may prefer one creditor to the exclusion
of others, and may pay a bona fide demand of one creditor
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in preference to those of others. (Elwood v. May, 24 Neb.,
373; Lininger v. Raymond, 12 Neb., 19; Bank of Commerce
v. Schlotfeldt, 40 Neb., 212; Meyer v. Union Bay & Paper Co.,
41 Neb., 67.) And relations are included within the rules
just announced. (Melick v. Varney, 41 Neb., 105.) See,
also, Ward v. Parlin, 30 Neb., 376, wherein it was stated:
“We have read and scrutinized the evidence in this
record with care and it appears to us that the defendant’s
testimony is consistent and reasonable. We are con-
vinced that Mrs. Ward acted in perfect good faith. True,
she knew that her husband was being pressed by his
creditors and asked him to secure her. She bad a per-
fect right to make good her claim notwithstanding she
knew she was being preferred to other creditors of her
husband, if the security was accepted in good faith and
without any fraudulent purpose on her part. (Hil v.
Bowman, 85 Mich., 191; Jordan v. White, 38 Mich., 253;
Dice v. Irvin, 11 N, E. Rep. [Ind.], 488; Rockford Boot &
Shoc Mfg. Co. v. Mastin, 39 N. W. Rep. [1a.], 219; Miller v.
Krueger, 13 Pac. Rep. [Kan.], 641; Chapman v. Swummer-
field, 14 Pac. Rep. [Kan.], 235; Cornell v. Gibson, 16 N. E.
Rep. [Ind.], 180.)” But in this state, if the good faith of
the transaction is attacked, the burden is cast upon them
to establish its fairness or good faith character. (Carson
v. Stevens, 40 Neb., 112; Melick v. Varney, supra.) There
was evidence sufficient to sustain a finding that Chap-
man had an intent to defraud his creditors, especially
appellee, but it is well settled that this, if it existed,
would not affect or destroy the right of any of the cred-
itors, including Mrs. Hammond, to secure a preference
if not possessed of knowledge of such fraudulent intent.
(Smith v. Schmitz, 10 Neb., 600; Edwards v. Reid, 39 Neb.,
645.) The evidence did not show that Mrs. Hammond
had any knowledge of any intent on the part of her son
to defraud his creditors, or connect her therewith in any.
manner, but we think established her good faith through-
out the transactions prior to and including the convey-
ances herein sought to be set aside. This being true, it
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follows that the decree of the district court must be
reversed and the petition of appellee dismissed.

JUDGMENT ACCORDINGLY.

WALTER KNAPP V. ELLIS O. JONES ET AL,
FiLED FEBRUARY 3,1897. No. 6936.

1. Damages: CoNTRIBUTORY NEGLIGENCE. In an action for damages
alleged to have been produced by the negligence of the defendant
in the action, if it appears that the plaintiff’s failure to exercise
ordinary care under the existing conditions was the cause of the
injuries, he cannot recover.

2. Trial: DIRECTING VERDIicT. If from the undisputed facts different
minds might not honestly reach different conclusions or draw dif-
ferent inferences without reasoning irrationally, it is not error on
the part of the trial court to withdraw the case from the considera-
tion of the jury and order a verdict consistent with the facts.

ERROR from the district court of Douglas county.
Tried below before Scorr, J. Affirmed.

Connell & Ives, for plaintiff in error.
Breckenridge & Breckenridge, contra.

HARRISON, J.

The plaintiff, by his next friend, instituted this action
in the district court of Douglas county to recover of the
defendants damages which he alleged were caused by
injuries to him as the result of negligence on the part of
the defendants. The amount claimed was $15,000. It
was stated in the petition that the defendants were the
owners and managers of a five-story building in the city
of Omaha, the rooms of which, above the ground floor,
were occupied and in use as offices by various tenants;
that there was a passenger elevator maintained and op-
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erated by defendants between the ground floor and upper
stories of the building, for the use of tenants and persons
having business to transact therein. “The said plaintift
further says that it became and was the duty of the said
defendants to use at all times proper and suitable safe-
guards, appliances, care and skill in the maintenance, re-
pairing, and operation of their said elevator, but that the
said defendants, contrary to their said duty, were guilty
of such negligence as to the use of proper and suitable
appliances and safeguards, and as to the use of care and
gkill in the maintenance, repairing, and operation of the
said elevator, that the plaintiff, by reason thereof, on or
about the 14th day of January, 1893, then and there being
lawfully in the vicinity of said elevator, suffered great
and. permanent injuries.” Paragraph 4 of the petition
contained a specific description of the injuries to plaintiff,
and their effect. The answer of the defendants admitted
the ownership of the building and its use and occupancy
as alleged in the petition and the running of the passen-
ger elevator,. and that the plaintiff had been injured in
or about the elevator shaft in the building. It was
averred that it was not a duty owed by defendants to
plaintiff to protect him from injury, and specifically de-
nied that they had been guilty of any negligence in the
particulars stated in the petition. It was further pleaded
that the negligence, if any other than that of plaintiff
caused the injury, was by one Stevenson, who was under
contract with defendants doing certain work at the time
in and upon the premises. It was further pleaded that
the plaintiff’s injuries were resultant from his own neg-
ligence. A reply was filed and of the issues joined there
was a trial before the court and a jury. At the close of
the introduction of the evidence, counsel for defendants
moved the court to give the jury a peremptory instruction
to return a verdict for defendants. This motion was sus-
tained and the jury was charged as follows: “The jury
are instructed by the court that under the law and the
evidence in this case you will return a verdict for de-
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fendants.” From a judgment subsequently rendered for
defendants, error proceedings have been prosecuted to
this court on behalf of plaintiff. The error assigned and
urged is the action of the trial court in giving the instruc-
tion we have quoted.

There is no conflict in the evidence as to the injuries to
plaintiff, or the conditions, facts, and circumstances under
which they occurred. The evidence disclosed that there
was a stairway by which persons could go to or come from
any of the floors of the building, and which was contigu-
ous to the elevator shaft, as was stated by plaintiff in his
testimony:

Q. How near was the stairway to the elevator?

A. Runs right around the elevator, close to it.

Q. Is that the way it goes from the ground floor clear
up?

A. Yes, sir.

On and above the third, and extending to the fourth
floor, this being the portion directly involved herein, sepa-
rating the stairway space from that of the elevator shaft,
was a wainscoting, or board partition, which, from the
floor of the third story, was forty-five inches high; from
the top of the first step of the stairway, going to the story
above,or fourth, was thirty-eight and one-half inches high,
and from the top of the second step, and all intervening
ones between the second step and the landing above, was
thirty-six inches in height. In the further portion of the
space between the stairway and the elevator shaft, and
above the partition we have just described, between the
third and fourth floors, there generally appeared a dia-
mond-shaped wire screen, which, on the day the plaintiff
was injured, had been removed to be painted, there being
a man there at work under a contract to clean and paint
or varnish the elevator shaft, stairway, etc. The plaint-
iff was, and had been for some three months, in the em-
ploy of a physician whose office was situate on the third
floor of the building, and had very frequently used the
clevator in going up to the office or down to the lower
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floor. He knew of the wire screens, had noticed them,
and saw the workman remove them from the position
they occupied in the shaft, including the one between the
third and fourth floor. He testified as to what was done
with them when they were taken down, as follows:

Q. When the wire screens were taken out, as you have
told that day, what was done with them?

A. They were put at the right of the stairway as you
go up at the left hand side.

In regard to the weights attached to the elevator he
stated:

Q. Now tell the jury just where they come down and
how many of them there are.

A. There was a piece up here, a plank on each side and
there the iron weights slid up and down. There was
eight of these big iron weights.

Q. And when they came down how close to the rail of
the stairs did they run?

A. Came about a couple of inches.

He further stated that at the time of the injury he did
not know of the elevator weights.

The plaintiff was, at the time he was injured, between
sixteen and seventeen years of age and was, it was stated
by one of the doctors who was testifying in respect to
plaintiff’s condition and appearance before the injury,
“g remarkably bright, clean, healthy, active, energetic,
genial, pleasant young fellow.” But this is immaterial.
No question has been raised as to youthfulness and con-
sequent lack of discretion on the part of plaintiff. A
few minutes before the noon hour of the 13th of January,
1893, the plaintiff was in the office of the physician, his
employer, on the third floor of defendants’ building. The
doctor was out of the office and building and the plaintiff
was evidently expectant of his return. However this
may have been, the plaintiff left the office rooms through
a door which was, relatively to the elevator, immediately
across the hallway, stepped over to the elevator shaft,
passed the wire screen, which, as we have before seen,
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had been removed from its place and was then upon the
floor near the stairway, went up to the second step of the
stairs and reaching or leaning over the thirty-six inch
high board partition or barrier, put his head and the
upper portion of his body into the elevator shaft, as he
states it, to look at the elevator which was below to see
and ascertain whether the doctor was therein, and com-
ing to the office. The elevator was coming up and the
weights down. The plaintift was struck or caught by
the weights in their descent and the injuries to him, the
basis of this action, resulted.

As we view the proper final disposition of this action,
we need not now consider and settle the questions of
the duty of landlords to tenants and their employes, or .
whether proper care would have required that the ele-
vator in defendant’s building, during the time, of the
painting of the shaft, should have been stopped, and not
operated while the screens were out of place and until
replaced, for we feel forced to the determination that the
evidence discloses such want of ordinary care on the part
of plaintiff, under the facts, circumstances, and conditions
existent and known to him at the time of his injuries, as
constituted his acts contributory negligence and without
which the injuries would not have been sustained. This
was sufficient to bar his recovery. The defendant knew
that the elevator was being operated, he had been riding
in it that day, and his direct purpose in looking into the
shaft was to see the elevator during its trip upward, and
whether the doctor was a passenger. He knew of the
wire screens which usually formed a part of the enclos-
ure of the elevator shaft, and had seen them removed but
a very short time before, temporarily, to be painted, and
had watched the progress of the work. He knew the
use for which the elevator shaft was prepared aud in-
tended, and he was making a use of it for which it was
never intended and to which he possessed no right or
privilege, and which was dangerous, against which it
was usually guarded in all parts by the screens. In order
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to effect his purpose he went up to the second step of the
stairs and then leaned over the partition three feet high.
These, with other facts in evidence, disclosed conclusively
such want of ordinary care as to preclude his recovery of
damages. The plaintiff’s want of ordinary care and pru-
dence were the cause of the injury, hence he could not
recover damages (Whitaker’s Smith, Negligence, 226;
Pierce v. Whitcomb, 48 Vt., 127; Mauw v. Morse, 33 Pac. Rep.
[Colo.], 283); and though both plaintiff and defendant
might have been negligent in the premises, the plaintiff
could not recover if, by the exercise of ordinary care, he
could have avoided the injury. (Omaha Morse R. Co. v.
Doolittle, 7 Neb., 481; Thompson, Negligence, 1104.)

"~ It is urged that the question of whether or not there
was contributory negligence on the part of plaintiff
should have been submitted to the jury. The undisputed
facts were such, we think, that different minds might not
reach different conclusions or draw different inferences
from them in regard to the plaintiff’s want of ordinary
care and prudence, and the court did not err in not sub-
mitting the question to the jury and, on motion of counsel
for defendants, charging that body to return a verdict
favorable to defendants. In the opinion in the case of
Slayton v. Fremont, E. & M. V. R. Co., 40 Neb., 310, appears
the following quotation from section 2267, Thompson on
Trials, in reference to an instruction such as was given
in the case at bar: “‘The demurrer to evidence used in
the ancient common-law practice seems to have passed,
for the most part, out of use in American jurisdictions.
In the place of it the defendant moves for a nonsuit, or
requests the court to give a peremptory instruction to the
jury to return a verdict for the defendant. In either case
the effect is substantially the same as a demurrer to the
evidence under the ancient practice. An order of non-
suit, or a peremptory instruction given in compliance
with such a motion, does not undertake to decide any
question of fact, but simply pronounces the law arising
upon the evidence, admitting the same to be true. In
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this way the court pronounces upon the legal effect of the
facts which the evidence may, in the opinion of the jury,
prove. If there is no evidence tending to support the al-
legations of the plaintiff’s declaration, petition, or com-
plaint, it is, under all theories of procedure, the duty of
the court to instruct the jury that he cannot recover.’”
And it is said in the opinion in relation to the rights or
duty of the trial judge to give a peremptory instruction
as applicable in that particular case and generally: “The
instruction was properly given requiring a verdict for de-
fendant. It could have subserved no useful purpose to
either litigant to trust that the jury, upon the submission
of the entire case to them, would exercise the same dis-
cretion as could reasonably be expected of the trial court.
There was no evidence on which the verdict could be sus-
tained, and the trial judge did but his duty in so inform-
ing the jury. Often the responsibility of determining
questions which should be met by the trial judge is de-
volved in the last instance upon this court. This is some-
times scarcely fair to litigants, for it frequently happens
that the question to be determined is surrounded with
- difficulties in this court from which the trial court has
comparative freedom. When the trial judge approves
the jury’s estimate of the weight of the evidence adduced,
there arises a presumption in favor of its correctness,
because both the judge and the jury have had opportuni-
ties of observing the deportment of the witnesses and
their "apparent candor, which are denied this court,
When the trial judge is satisfied there is no evidence to
sustain a verdict it is his duty to so instruct the jury, for
in such a case the merits are presented in this court un-
trammeled by adverse presumptions.” This is quite per-
tinent and forcible in the case at bar, for had the cause
been submitted to the jury and a verdict for plaintiff en-
sued, it would not have been sustained by the evidence.
In support of the same proposition see, also, Dewey v.
Chicago & N. W. R. Co., 31 Ia., 373; Davis v. Hilbourn, 41
Neb., 35; Central City Bank v. Rice, 44 Neb., 594.
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There were some other matters argued in the briefs of
counsel, but we do not deem a discussion or decision of
them necessary at this time. The judgment of the dis-
trict court must be

AFFIRMED.

GREORGE J. WOODS, APPELLEE, V CLEMENT L. HART,
APPELLANT,

FILED FEBRUARY 3, 1897. No. 6974,

1. Conflicting Evidence: REVIEW. A finding on conflicting evidence
will not be disturbed unless manifestly wrong.

2. Specific Performance: EVIDENCE. Evidence held to sustain findings
in an action for the specific enforcement of a contract for the ex-
change of property.

3. Fraud: BURDEN oF ProoF. The burden of proving fraud or mis-
representation in the making of a contract is upon the party alleg-
ing it.

4, Contracts: EXCLUSIVE AGENCY. A stipulation in a contract giving
a person the exclusive agency for the sale of the principal’s prop-
erty for an indefinite period does not render such contract void as
being against public policy.

B. Principal and Agent: REVOCATION OF ConTrRACT. The principal
could, at any time before sale, revoke the agent’s authority, even
though the instrument expressly stipulated that the agent’s power
to sell should be exclusive.

¢. Exchange of Property: DESCRIPTION. A contract for the exchange
of property is not void for indefiniteness of description where the
description is such as, by the aid of evidence aliunde, to enable the
property to be identified.

9. Conveyances: CONFLICTING DESCRIPTIONS OF PROPERTY. Where &
contract contains two descriptions of the property to be conveyed,
one correct and the other false in fact, the latter should be re-
jected as surplusage.

APPEAL from the district court of Douglas county.
Heard below before WaLToN, J.  Modified and affirmed.
36
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I, W. Iitch, for appellant:

Where a contract gives the benefit entirely to one per-
son, with the exclusive sale, barter, trade, or handling
thereof, it is against public policy. (Moses v. Scott, 4 So.
Rep. [Ala.], T42; Baggott v. Sawyer, 25 8. Car., 405; Boyle
v. Adams, 52 N. 'W. Rep. [Minn.], 860.)

A contract formed to establish and maintain a uniform
rate of charge and prevent competition in the sale of an
article or property, where the entire benefit inures to one
of the parties only, is illegal and void as being in re-
straint of trade. (More v. Bennett, 29 N. E. Rep. [111.], 888;
Strait v. National Harrow Co., 18 N. Y. Supp., 224; Tode v.
Gross, 127 N. Y., 480; Chaplin v. Brown, 48 N. W. Rep.
[Ta.], 1074; Western Wooden Ware Ass'n v. Starkey, 84
Mich., 76.)

. H. Woods, contra.

NORVAL, J.

This was an action by George J. Woods to enforce the
specific performance of an alleged contract for the ex-
change of real estate for live stock, of which the following
is a copy:

“Article of agreement between George J. Woods, of the
first part, and Dr. C. L. Hart, of the second part:

“Said Woods and Hart do this day make the following
trade, subject, however, to title: Said Woods agrees to
give said Hart lots eight (8), nine (9), ten (10), eleven (11),
twelve (12), thirteen (13), and fourteen (14), all in block
seven (7) of Battle Creek Addition to College View, Lan-
caster county, Nebraska; said lots to be transferred to
said Hart by good and sufficient warranty deed, and clear
of all incumbrances of any nature. (Said lots being the
ones shown Hart by me.) In consideration of the ahove
described lots, said Hart is to give said Woods the follow-
ing described cattle:
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Eight head of registered Holstein

bulls at $50..................... $400
Four head of registered Holstein
cows at $75. ... .. i, 300
Twenty head of grade Holstein cows
and heifers at $40............... 800
$1,500

Being the same cattle picked out by said Woods on June
27, ’93; said Hart agreeing to keep said cattle, and in as
good condition, for two montlhs from date. He is also to
furnish transfers on all registered animals as the Hol-
stein Herd Book demands. He is also to give said Woods
a difference of fourteen hundred, to be secured on the
above described lots, and to draw seven per cent interest,
and to be payable on or before two years from date. An-
other express consideration of this agreement is that said
Woods is to have the exclusive agency for the sale of the
lots. This trade is this day made and agreed to by both
parties as herein written, all papers to be transferred on
or before two weeks from date.
“GroRrGE J. WooDs.
“C. L. HART.
“Witness:
“A. R. Boyp.
“Signed this 27th day of Jan., A. D. 1893,

The plaintiff alleges in his petition the execution of the
contract by himself and the defendant, the failure of the
latter to comply with the terms thereof on his part, and
that the former has been ready to carry out and fulfill
each and all the conditions therein on his part to be kept.
He also brought into court his warranty deed and ab-
stract of the lots described in the contract, and tenders
the same to the defendant, upon his executing a mortgage
on the premises for the security of the $1,500 and the de-
livery to the plaintiff of the cattle mentioned in said con-
tract. The defendant, for answer, denies that he ever
made, entered into, or signed the contract declared on,
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and pleads other defenses which will not now be stated.
The court found generally for the plaintiff, and a decree
was entered that defendant should perform specifically
the contract within twenty days, and that in default
thereof plaintiff have judgment against Hart for the sum
of $1,500, with interest thereon at seven per cent from
January 27, 1893. Defendant appeals.

The findings and decree are assailed as not being sus-
tained by the evidence. Attention will first be given to
the question, was there a contract between the parties?
Stated in a different form, did the defendant sign the
alleged agreement which it is sought to have enforced in
this case? The record discloses that plaintiff, George J.
Woods, resided in the city of Lincoln, and that the de-
fendant, Clement L. Hart, was a physician residing in the
city of Omaha, and owned a farm in Hall county, near
Cairo, stocked with cattle; that on the 25th day of Janu-
ary, 1893, Hart went to Lincoln to employ Colonel Woods,
plaintiff’s father, to sell some cattle for defendant; that
the colonel not being at home, Hart explained his busi-
ness to George J. Woods, informing him of the kind and
number of cattle he had for sale, and during the conversa-
tion the latter made a proposition to exchange real estate
for the former’s cattle. The parties do not agree in what,
was said, but they both unite in saying that the subject
of trading real estate for cattle was discussed; that the
defendant went with plaintiff to College View, a suburb
of the city of Lincoln, and looked at some lots in that
vicinity which Woods claimed to own and proffered to
exchange. That the same day Hart took the train for
Grand Island, where he remained over night, going out
to Cairo in the forenoon of January 26. On the same
day Woods went to Cairo to look at defendant’s cattle,
arriving so late that, on account of darkness, no satisfac-
tory examination could be had, although an attempt to
do so was made. The next morning both parties went to
see the cattle, when those involved in this litigation were
selected and picked out of defendant’s herd. Mr. Hart
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testified that, owing to his physical condition at that
time, he has no distinct recollection of the conversation
which oecurred between them on the morning of January
27, and further, that he never signed the paper alleged
to be the contract in question, and never saw the same or
knew the contents thereof until this suit was instituted.
Lewis Schwalerberg and other witnesses called by the
defendant, and who were familiar with his handwriting
and signature, testified on the trial that Hart’s signature
to the contract was not genuine. The testimony of the
plaintiff is to the effect that in pursuance of an appoint-
ment made with the defendant, he went to Mr. Hart’s
farm near C'airo on January 26 to look over the cattle and
to agree upon terms of exchange; that on arriving at
Cairo, Woods employed one A. R. Boyd, a liveryman, to
drive him to defendant’s place; that on reaching the
farm plaintiff and defendant, in the presence of Boyd,
Eli Hart, a brother of defendant, and another person,
looked over the cattle and agreed upon prices; that
plaintiff, on his return to Cairo, was to prepare the con-
tract in duplicate and return the next morning, when it
was to be executed and the cattle sorted out; that plaint-
iff, as requested, drew up the agreement, and returned
the next morning with Mr. Boyd, when the cattle were
selected and driven into a corral, and that after this was
done plaintiff and defendant went into the barn of the
latter, where both signed the contract with a lead pencil,
in the presence of Mr. Boyd. The testimony of plaintiff
relating to the selection of the cattle and to the signing of
the contract is in every essential part corroborated by the
deposition of Mr. Hart, which is set forth in the bill of
exceptions. It was also shown that a few days after
January 27 the defendant wrote and sent to the plaintiff
the following letter:
“CAairo, HAaLL Co., NEBR., 7, 93.

“Qeorge J. Woods, Esq., Lincoln, Nebr—DgAR Sir: I am
giving all my time to the cattle, fixing up the sheds, etc.
Shall do all in my power to keep the cattle in good condi-
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tion as the severity of the weather, and neglect of the
cattle before I came, will allow.

“I do not want a deed of lots, only land contract for
reasons I will give you when I see you. I shall not be
able to get there in two weeks with (?) leaving the stock
to the tender mercies of that boy, which I dare not do.
I have rented the farm to what seems to be a good man,
and expect him on between now and Mch. 1st. When he
comes I shall not have to depend upon such a boy.

“When I come through Lincoln, I will call upon you.

“Truly yours, C. L. Hart.”

The foregoing letter is unexplainable upon any other
hypothesis than that some sort of a contract or agreement
existed between Woods and Hart relating to the ex-
change of lots for cattle, and in view of this letter, and
the evidence adduced on behalf of the plaintiff already
mentioned, it is not surprising that the trial court found
the contract set forth in the petition was entered into
by the defendant as alleged. Certainly such finding is
not only sustained by the evidence, but by the clear pre-
ponderance thereof,

Another defense interposed is that the contract was
entered into through the fraud and misrepresentation of
the plaintiff as to the location of the lots; hence a court
of equity will not decree specific performance. This de-
fense is inconsistent with the one just noticed, and must
be regarded as an admission that the defendant executed
the contract. Woods and Hart are the sole persons who
have any knowledge whether the lots described in the
contract were the ones shown by the former to the latter
on January 25, the day the negotiations for the exchange
of properties first commenced, and their testimony on the
subject fails to harmonize. The defendant testified that
he never saw the lots mentioned in the contract before
the trade was made; that they are not situated in College
View proper, but in Battle Creek Addition thereto, and
located a considerable distance east of the college build-
ings; that the lots, seven in number, which Woods showed
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him on that occasion, and offered to trade for the cattle,
were situated in College View proper, about a quarter
of a mile west or northwest of the college buildings, and
about on a level therewith. We reproduce from the bill
of exceptions the following from the testimony of George
J. Woods, the plaintiff:

Q. What property was it you showed Dr. Hart?

A. Lots 8, 9, 10, 11, 12, 13, and 14, in block 7, Battle
Creck Addition to College View, Lancaster county, Ne-
braska.

Q. State what, if any, other property besides that men-
tioned in the contract you showed ITart at the time he
was in Lincoln, if any at all.

A. I did not show him any.

Q. Did you offer to trade him any other property?

A. No, sir.

The burden was upon the defendant to establish by
the preponderance of the testimony his charge of mis-
representation and fraund as regards the location of the
property which was to be exchanged for the cattle. In
our view, he did not establish this defense, but the court
was fully warranted in giving credence to the direct and
positive testimony of the plaintiff above quoted, espe-
cially in view of the fact that the defendant under oath
denied his own signature to the contract which is made
the foundation of this suit.

Another reason urged for refusing the enforcement of
the contract is the inadequacy of consideration. It will
be observed that in the trade the lots were put in at
$2,900. The testimony bearing upon the question of the
value of the lots at the time of the making of the con-
tract was given by real estate agents, and, as might have
been expected, was of the most conflicting character.
The values placed upon the lots by the defendant’s wit-
nesses are as follows: I'. W. Brown, $50 each; A. E.
Moeller, $200 a lot; A. N. Wycoff, $100 apiece; F. L.

Dunn, from $200 per lot to $3,000 for the seven. The
" average valuation placed on the lots by plaintifP’s wit-
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nesses was over $400 apiece. The consideration for the
contract to be furnished by Woods was not unjust or in-
adequate, but, on the contrary, if the testimony of his
witnesses is to be given credence, the defendant obtained
an advantage over plaintiff in the bargain as made. It
is a well recognized rule that the finding of the trial
court, when based upon conflicting evidence, will not be
disturbed by the reviewing court, and the doctrine will be
adhered to and applied in the case under consideration.

It is argued that specific performance should be re-
fused, because the defendant did not make a sale of the
lots in ninety days from the date of the trade. The con-
tract declared on contains no such stipulation or guar-
anty. It is true a verbal agreement having such a pro-
vision is pleaded by the defendant in his answer, and his
testimony tended to support the averment; but the trial
court found against the existence of such a contract, and
such finding is not without support in the testimony;
hence, plaintiff was not required to effect a sale of the
lots in order to entitle him to a specific enforcement of
the contract against Dr. Hart. Moreover, it does not ap-
pear that the latter ever advised the plaintiff of the terms
upon which the lots were to be sold.

The next contention is that the contract is void as being
against public policy, in that it provided that “Woods
should have the exclusive agency for the sale of the lots.”
Such provision did not, in the least, operate against the
interests of the public, nor yet against those of the de-
fendant, since the appointment as agent was not for a
fixed or definite period. The power or right of revoca-
tion of the agency remained in Hart, and he could have
exercised the same at any time, or sold the property him-
self. (Chamber v. Seary, 73 Ala., 372.) Not one of the
cases cited by appellant supports the doctrine that the
clause under consideration renders the contract void.
Suffice it to say that they merely held that contracts in
restraint of trade, or those made for the purpose of pre-
venting competition at auction and other public sales,
are contrary to public policy, and therefore void.
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Complaint is made that the cattle which the decree
requires the defendant to deliver are not the same as des-
ignated in the contract. In the decree they are described
as “four (4) head of registered Holstein bulls, five (5) head
of registered Holstein cows, and twenty-five (25) head of
grade Holstein cows and heifers,” which states the num-
ber of each class differently from that given in the con-
tract; and hence it is claimed that the decree has made
a new and different contract for the parties. This objec-
tion would be unanswerable if the number and class con-
stituted the only description of the cattle contained in
the contract. But such is not the case. The stock in-
tended to be exchanged is expressly designated in the
written agreement as “being the same cattle picked out
by said Woods on January 27, 1893.” This description
alone would have been sufficient, for the particular cattle
to which the contract was intended to apply could be
established by the aid of extrinsic testimony. There was
no uncertainty in the description, for that is certain
which is capable of being made so by evidence aliunde.
The authorities agree that parol evidence is admissible
to identify the subject of a written contract. (Bishop,
Contracts, sec. 376, and cases cited in notes.) The undis-
puted testimony is to the effect that on January 27, 1893,
the parties to the contract selected from the defendant’s
herd nine registered Holsteins, four being bulls and five
heifers, and also twenty-five graded Holstein cows and
heifers, and that the entire thirty-four head were put into
an adjacent pen or corral, and set apart as the cattle to be
exchanged for the lots. So that the cattle mentioned in
the decree were the ones actually picked out and selected,
and therefore not different from those covered by the
contract. That part of the description of the cattle in
the contract which gave the number of each kind or class
was false, and under the rule laid down in Hubermann v.
Evans, 46 Neb., 784, should be rejected, since the remain-
der of the description is sufficient to enable the cattle to
be identified. '
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The only substantial error in the record is the finding
that the plaintiff should have judgment for $1,500, with
interest thereon from January 27, 1893, in case defendant
failed to deliver the cattle within the time mentioned in
the decree. The cattle were to be retained by Hart for
sixty days from the making of the contract. It was un-
Just to allow interest from the date of the contract. It
should have been computed from March 27, 1893, the
period fixed for delivery. The decree is acwrdanIy
modified, and as thus modified is affirmed.

DECREE MODIFIED.

RAYMOND BROTHERS & COMPANY V. THEODORE H.
MILLER ET AL.

Finep FEBRUARY 3, 1897. No. 7004,

Trover and Conversion: MORTGAGED CHATTELS: PLEADING. In an
action by a mortgagee of chattels against a stranger for the con-
version of the mortgaged property, the petition must set out the
facts constituting plaintiff’s special ownership. A mere allegation
that he has a special ownership, right, title, and lien upon and to
the property, by virtue of a chattel mortgage given to him thereon
by a designated person, is not alone sufficient,

ERROR from the district court of Saline county. Tried
-below before HAsTINGS, J. Reversed.

G. M. Lambertson and F. M. Hall, for plaintiffs in error.

F. I. Foss, Hastings & McGintie, and W. R. Matson,
contra.

NORVAL, J.

This is an action of conversion. There was a judgment
for plaintiffs below, and defendants prosecute error.

Of the numerous errors assigned and argued by coun-
sel, we do not deem it necessary to discuss more than one,
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namely, that the petition fails to state sufficient facts to
constitute a cause of action, which was duly raised at
the outset of the trial in the court below by objections
to the admission of testimony on that ground, and again
after verdict by the motion for a new trial, as well as by
proper assignment in the petition in error filed herein.
The allegations of the petition, so far as they are neces-
sary to a determination of the question to be decided, are:
“That on the 25th day of July, 1888, the plaintiffs were
entitled to the immediate possession of the following de-
scribed goods and chattels, and had a special interest
and ownership in the said goods and chattels to the
amount of $2,009.43, with interest at the rate of ten per
cent from July 25, 1888, to-wit, the entire stock of gro-
ceries, dry goods, clothing, queensware, wooden and wil-
low ware, boots and shoes, hats, caps, and notions, glass-
ware, tobacco, cigars, furniture, fixtures, scales, tanks,
etc., including all of the stock of furniture and chattels,
of every name and nature whatever, which are contained
in a certain brick building and cellar used by Pronger &
Clarey in their mercantile business in Crete,Saline county,
Nebraska, of the value of $6,500.” It is alleged that they
have special ownership, right, title, and lien upon and to
the above described goods by virtue of a chattel mort-
gage given to them upon the same by the said Pronger &
Clarey, dated July 25, 1888, and duly recorded in the
clerk’s office of Saline county, Nebraska, a copy of which
mortgage is attached, marked «“Exhibit A.” It is also
alleged, in substance, that defendants took posses-
sion of the property under and by virtue of a chattel
mortgage against Pronger & Clarey, and converted the
same to defendants’ own use. It will be observed that
there is no averment in the petition to the effect that
plaintiffs are the general owners of the chattels in con-
troversy, but that they predicate their right to recover
damages for the alleged conversion merely upon a claim
of special interest or ownership in the property arising
by virtue of a chattel mortgage. The terms and condi-
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tion of the mortgage are not pleaded, nor any facts
averred which disclose that any of the stipulations
therein contained have been broken, or that anything is
due plaintiffs upon the mortgage. It is true the petition
states that a copy of the mortgage is hereto attached as
an exhibit, but an examination of such exhibit reveals
that it is a copy of a mortgage given by Pronger & Clarey
to the defendants, Raymond Bros. & Co., and it is not
averred that it has been assigned to the plaintiffs below,
or that they are the owners thereof or of the debt secured
thereby; hence, instead of its showing a lien or inter-
est in the property in them, it clearly negatives any
such idea. Plaintiffs, in order to set forth a cause of ac-
tion, were required to plead in their petition the facts
constituting their special interest in the property, as well
as the facts relied upon to entitle them to maintain an ac-
tion for conversion against the defendants. This they
have not done. It has been repeatedly asserted by this
court that a petition in replevin, by a mortgagee of chat-
tels against the mortgagor or a stranger, must set out the
facts creating his lien or special ownership and the facts
entitling him to the possession, and if the pleading fails
to do so it is fatally defective. (Musser v. King, 40 Neb.,
892; Randall v. Persons, 42 Neb., 607; Sharp v. Johnson,
44 Neb., 165; Camp v. Pollock, 45 Neb., 771; Strahle ».
First Nat. Bank of Stanton, 47 Neb., 319; Garber v. Palmer,
47 Neb., 704.) The same rule of pleading applies to ac-
tions for conversion by mortgagee. The conclusion is
irresistible that the petition, for the reason stated, fails
to state a cause of action. The judgment is reversed and
the cause remanded for further proceedings.

REVERSED AND REMANDED.
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FRED DREXEL ET AL, V. JAMES RICHARDS, IMPLEADED
wITH ROLLIN L. DOWNING ET AL., APPELLANTS, AND
KENNARD GLASS & PAINT COMPANY ET AL., APPEL-
LEES.

F.ep FEBRUARY 3, 1897. No. 6708.
1. Mechanics’ Liens: STATEMENT: DescripTION. The sworn statement

of a subecontractor for a mechanic’s lien must contain a description
of the premises on which the improvement was erected.

2. H : . Such a description is not insufficient if it
" renders the locatlon of the property susceptible of ready ascertain-
ment by the aid of extrinsic evidence.

3. : : . The account of the items for the materials
furmshed and labor performed by a contractor or subcontractor,
and for which a lien is claimed, and the aflidavit thereto attached
should be construed together, and if when thus construed they
substantially comply with the statute it is sufficient.

4. : H . A description of property in a statement for
a mechamcs lien as the “Bartlett & Downing Block, Kearney,
Buffalo county, Neb.,” is a sufficient description of the premises,
especially when there are no rights of third parties to be affected
by the lien.

REHEARING of case reported in 48 Neb., 732. Decree
below affirmed.

Calkins & Pratt, for appellants.

B. G. Burbank, Kennedy & Learned, and Marston &
Newvius, contra.

NORVAL, dJ.

This is a rehearing of the case reported in 48 Neb,,
732. From a decree foreclosing certain mechanics’ liens
the defendants Bartlett & Downing appealed. On the
former hearing the decree, in so far as it awarded the
Kennard Glass & Paint Company a lien, was reversed be-
cause of an insufficient description of the premises, and
in all other respects the decree of the trial court was
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affirmed. The following propositions were laid down in
the opinion heretofore filed:

1. A sworn statement for a mechanic’s lien by a sub-
contractor must describe the land on which the materials
furnished by him have been used in making the improve-
ment.

2. Such description, to be sufficient, must be such as,
aided by extrinsic evidence suggested by the description
itself, would charge a party dealing with real estate with
notice of such claim for lien. In other words, the de-
scription of the premises must be sufficiently accurate
and definite to render their location susceptible of ready
ascertainment.

3. The description of the property in the mechanic’s
lien account of the Kennard Glass & Paint Company is
so defective as to render the lien void.

We are content with the doctrine announced in the first
proposition above stated. The statute requires the affi-
davit, or sworn statement, of the subcontractor for a me-
chanic’s lien to give a description of the premises upon
which the labor was performed, or materials were used,
as much as it does a statement of the amount due him.
No other reasonable construction can be placed upon sec-
tion 2 of our mechanics’ lien law. The description need
not be inserted in the affidavit proper. It is sufficient if
it is set forth in the itemized account or bill which is
made a part of the lienor’s affidavit. The account of the -
items attached and referred to in the affidavit, or made a
part thereof, and the affidavit proper are to be considered
together, and when thus construed, if they meet the sub-
stantial requirements of the statute, it is sufficient.
(Henry & Coatsworth Co. v. Fisherdick, 37 Neb., 207; Noll v.
Kenneally, 37 Neb., 880.)

Upon a careful review of the authorities we adhere to
the views announced in the former opinion as embraced
in the second proposition stated above. The object of
the statute in requiring the description of the property
in the sworn statement of a mechanic’s lien of a subcon-







































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































