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Kershaw v. Jansen.

WiLLIAM KERSHAW, APPELLANT, V. A. W. JANSEN ET
AL., APPELLEES.

FiLEp OCTOoBER 21, 1896. No. 6848,

1. Municipal Corporations: VacaTing Prar. The vacation by the
owner, of a plat of an addition to a city, the land being within the
corporate limits, does not ipso facto disconnect the land platted
from the corporation.

2. Taxation: DESCRIPTION OoF LAND: TAX LEVY: EsToPPEL. The own2r
of land subject to taxation cannot avoid the payment of {axes Le-
cause the description of the land on the assessment roll and tax
list does not refer to a lawfully existing recorded plat or subdivi -
jon. It is sufficient if the description, by reference to generaly
known plats or otherwise, describes the land with such certain .y
as to afford notice and protect the owner’s rights. Bryant v. Estu-
brook, 16 Neb., 217, and Roads v. Estabrook, 35 Neb., 297, followed.

APPEAL from the district court of Johnson county.
Heard below before BusH, J.

Davidson & Giffen, for appellant:

After a plat has been vacated, the land can no longer'
be taxed in parcels. (Merton v. Dolplin, 28 Wis., 456.)

J. Hall Hitchcock, contra.

IRVINE, C.

This was an action by Kershaw against Jansen and
Bush to restrain Jansen from receiving, and Bush, the
treasurer of Johnson county, from issuing a tax deed on
property described as block 20, and lots 1 and 10, in block
11, of Kershaw’s Second Addition to the city of Tecum-
seh, and to quiet title in the plaintiff as against the taxes
complained of. The petition alleges that prior to Decem-
ber 3, 1883, John Kershaw, then being the owner of a
tract of land adjoining the city of Tecumseh, caused the
same to be surveyed, laid off, and platted as an addition
to said city, known as Kershaw’s Second Addition to
Tecumseh; that said plat was filed for record; that on



468 NEBRASKA REPORTS. [VoL. 49

Kershaw v. Jansen.

the 3d day of December, 1883, John Kershaw and wife
and John Graff, being the owners of said property, exe-
cuted, delivered, and caused to be recorded a deed vacat-
ing that part of said plat known as block 20, and lots 1
and 10, in block 11, with certain streets adjacent thereto;
“that thereby said tract, described on said plat as last
above mentioned, ceased to be a part of said addition to
vaid city and ceased to be included within the corporat:
linits of said city.” The petition then proceeds to allege
that for the years 1884, 1885, and 1886 the property in
controversy was recognized by said city as not a part
thereof, and was not assessed as a part of the city; that
without any authority of law, and without any act replac-
ing said tract within said city, city taxes were levied
thereon for the years 1887, 1888, 1889, 1890, 1891, and
1892; that the plaintiff is now the owner of the land in
controversy, and each year tendered, before the same be-
came delinquent, full payment of all taxes except said
city taxes; that in 1892 the land in controversy was by
the county treasurer sold to Jansen for delinquent taxes
including said city taxes, and that the treasurer was,
when the suit began, about to execute and deliver to Jan-
sen deeds therefor. Jansen demurred to the petition,
his demurrer was overruled, he was allowed time to an-
swer, he did not answer, and his default was never en-
tered. The treasurer answered, but it is not material
to set forth the terms of the answer. On the hearing of
the case there was a finding in favor of the defendants
and the action was dismissed. The plaintiff appeals.
The petition admits that prior to the vacation of the
addition in 1883 the land in controversy was within the
corporate limits of the city of Tecumseh. It does not
plead that the land was ever disconnected from the city,
except as a conclusion from the allegation that the plat
was vacated. The theory of the plaintiff was and is that
by the vacation of the plat the land became disconnected
from the city and no longer subject to city taxes. This is
the question principally relied on in argument. We think
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in assuming this position the plaintiff has misconstrued
the statutes. The act relating to cities of the second
class and villages (Compiled Statutes, ch. 14, art. 1) con-
tains (secs. 114-117) certain provisions in regard to survey-
ing, platting, and recording additions. These provisions
have, however, nothing to do with the incorporation of
cities and villages. They merely provide a method
whereby lands may be subdivided for the purpose of lay-
ing out cities, villages, additions thereto, or suburban
lots. The effect of so subdividing and platting land and
recording the plat is to establish a record of the subdi-
vision, so as to render descriptions convenient, and to
dedicate to the use of the public the streets and alleys.
The act also provides a method whereby such plat may
be vacated and the rights of the public to streets and
alleys and public grounds divested. This, however, has
nothing to do with the incorporation of cities and villages.
In the remainder of the chapter are several provisions
whereby the annexation and disconnection of lands adja-
cent to incorporated cities and villages are regulated.
(See, for instance, secs. 92-103, inclusive.) In each case
the annexation of adjacent territory to a city or village
requires the consent and affirmative action of the corpo-
rate authorities, and the disconnection of territory re-
quires the action of the district court. It is claimed that
the provision for disconnecting territory is, by its express
terms, not applicable to land laid out into city or village
lots, and therefore it is not applicable to this case. The
argument makes, however, the other way. Where land
is not so subdivided, it may be disconnected by the action
provided for by the statute referred to. The conclusion
follows that if it be so subdivided, no provision exists for
disconnecting it. But the plaintiff was not for that rea-
gon without his remedy. If the conditions existed which
permitted him to vacate the plat, the land then became
unsubdivided property, and he might have proceeded to
have his right to disconnect it from the city determined
under the provisions of the act. Until some action was



470 NEBRASKA REPORTS. [VoL. 49

Kershaw v. Jansen.

taken legally removing the land from the corporation, it
remained within it, and the plaintiff’s voluntary act in
vacating the plat did not have the effect of disconnect-
ing it.

Another point presented is that the land was assessed
and the taxes levied in accordance with its description
upon the vacated plat; that upon the vacation of the plat
the lots had no longer any legal existence as such, and
that the description was, therefore, insufficient for the
purposes of taxation and the taxes, for that reason, were
void. We do not regard this question as any longer an
open one in this state. The cases of Bryant v. Estabrook,
16 Neb., 217, and Roads v. Estabrook, 35 Neb., 297, are, to
our minds, conclusive on the subjeet. In those cases the
land in controversy was within the original town-site of
the city of Omaha. A survey had been made and for
years a plat in accordance with that survey had been gen-
erally recognized by the public and property owners, and
taxes had been assessed and levied in accordance with
the descriptions indicated by such survey and plat. The
plat, however, had never been recorded. The same con-
tention was urged in those cases as here. In each case
it was frankly admitted by this court that the weight of
authority sustained the contention of the property owner
resisting the tax; but it was in each case decided that
under the circumstances he could not be permitted to set
up the failure to record the plat as a defense. There are
intimations in the opinions that the decisions rest upon
the ground of estoppel; but Estabrook had done no act,
so far as the cases disclose, which placed the city or
county or the state at a disadvantage. They had not
altered their position in reliance upon any act of his.
So there was no estoppel en pais. There certainly was
no technical estoppel. The principle which must have
governed the cases was one of public policy, and the lan-
guage of both opinions indicates that that was the real
basis on which the court placed its decision; to-wit, that
all property is legally liable to taxation, and that where,
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for the purposes of taxation, a description is used so cer-
tain in its terms that it must, as to the taxpayer, have
apprised him of the proceedings and of the land assessed,
he cannot avoid his share of the public burden merely
because there is nothing of record which ascertains the
property described. So in this case the description on
the assessment roll and tax list, in accordance with the
former subdivision, was sufficiently certain to clearly
point out these particular tracts. They were subject to
taxation under some description, and the owner should
not be permitted to avoid the burden merely because, by
a vacation of the plat, there was no longer of record any-
thing which definitely ascertained the land assessed.
While not so ascertained of record, a description was
given which certainly would have been sufficient in a
deed between the parties; and which must have afforded
him such notice as would protect him in all his rights.
While there were features in Bryant v. Estabrook and
Roads v. Estabrook which might by subtle reasoning per-
mit a distinction between those cases and the case at bar,
we think a fair examination of the cases discloses a fun-
damental principle, which we have endeavored to state,
common to all three cases; and while the writer, in jus-
tice to himself, feels obliged to repeat the admissions of
Judge CorB and Judge PosT in the cases cited, that they
are contrary to the weight of authority in similar cases,
he nevertheless believes that they are founded on a sound
principle, which is stronger than authority.

It is suggested that no city taxes having been levied
for three years after the vacation of the plat, the city
thereby recognized the land as disconnected, and could
not thereafter levy city taxes upon it without reannexing
it. We see no force in this argument. Here, again, no
principle of estoppel can be invoked. The action of an as-
sessor or a board of equalization in omitting assessable
property from the list cannot take the place of proceed-
ings required by law for disconnecting incorporated ter-
ritory. It was no more than an omission, possibly by
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inadvertence, probably from a mistake of law, to properly
levy taxes for the years referred to upon the land. The
owner derived a benefit to which he was not entitled, and
the city lost a portion of its revenue by this omission.
But it did not disconnect the territory and it did not

estop the city from levying taxes in subsequent years.
We have considered this case solely upon the allega-
tions of the petition. We have done so because Jansen,
the tax purchaser, failed to answer after his demurrer
was overruled. The appellant claims that on that ac-
count he was at least entitled to a decree against Jansen.
A decree against him would be incongruous, in view of
the conclusion reached as to the rights of the parties.
The petition failed to state a cause of action, and the
case having been contested by one of the defendants, a
decree of dismissal as to both was, if error, error without
prejudice. Notwithstanding the fact that the demurrer
was overruled, if the court subsequently had come to the
conclusion that no cause of action was stated, it might on
the trial, or after a finding for the plaintiff, arrest judg-
ment and dismiss the case,
: AFFIRMED.

JoserPH H. MILLER V. SAMUEL IFREY.
FiLED OCTOBER 21, 1896. No. 6671.

1. Depositions: NoTicE: NAMES oF WITNESSES. Under our statute re-
quiring a notice to take depositions to ‘“‘specify the names of wit-
nesses to be examined,” the deposition of “G. A. Hollem” canto‘
be taken under a notice specifying the name of “Gus Hahn” or
“Gus Halin,” such names not being idem sonans.

2. Physicians and Surgeons: MALPRACTICE: MEASURE oF DAMAGES. In
an action against a surgeon for malpractice in setting and trea’ing
a broken arm, the measure of damages is the damage accruing to
the plaintiff in excess of that which would have accrued natwially
from the breaking of his arm had he been treated with that de2re:
of skill ordinarily possessed by surgeons. It is not the damage re-
sulting from the breaking of the arm. .
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ERROR from the district court of Butler county. Tried
below before WHEELER, J.

W. W. Stowell and Steele Bros., for plaintiff in error.
Evans & Hale and Matt Miller, contra.

IrvINE, C.

Frey sued Miller, a practicing physician, for damages
alleged to have been caused by malpractice in setting
and treating a broken arm of the plaintiff. He recovered
a judgment and Miller prosecutes these proceedings in
error. Of the numerous errors assigned we shall con-
sider only two. The plaintiff, prior to the trial, took the
deposition of G. A. Hollem. Before the trial the defend-
ant moved to suppress this deposition on the ground that
the name of the witness was not stated in the notice.
This motion was overruled and the defendant excepted.
When the deposition was offered in evidence he again
objected on the same ground. The objection was over-
ruled and he again excepted. Section 378 of the Code of
Civil Procedure provides, among other things, that a
notice to take depositions shall “specify the names of the
witnesses to be examined.” The notice in this case was
that on a day named, and at a place specified, the plaint-
iff would take the depositions of “D. M. Frey and Gus
Hahn,” or “Gus Halin.” From the transcript before us
it is somewhat difficult to decipher the name, but it is
plainly not G. A. Hollem, whose deposition was taken, or
anything which could be considered idem sonans with
that name. We do not hold that in the notice to take a
deposition the name of the witness must be stated with
orthographical accuracy; but the rule of idem sonans ap-
plied in other departments of the law should prevail, and
there was certainly nothing in the notice served to ap-
prise the defendant that it was the intention to take the
deposition of G. A. Hollem, either by a correct writing of
that name or by the use of letters indicating a name hav-
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ing the same or similar pronunciation. The motion to
suppress the deposition should have been sustained.

On the measure of damages the court gave the follow-
ing instruction: “If the plaintiff has shown himself en-
titled to recover in this case under the evidence and in-
structions of the court, he can recover only the actual
damages that he has sustained by reason of the injury
complained of; that is, sych damages as will compensate
or pay him for the injury he has sustained. But in esti-
mating the compensatory damages in cases of this nature,
all the consequences of the injury are to be taken into
consideration, future as well as past; the plaintiff is
therefore entitled to recover all damages which he has
suffered up to the time of the trial, and for all damages
which it is reasonably probable that he will sustain in
the future, not to exceed the sum claimed in his petition,
which has before been estimated to be $5,000. In esti-
mating the amount of such damages, the elements that
the jury are entitled to take into account consist of all
effects of the injury complained of; consisting of per-
sonal inconvenience, all bodily or mental suffering, dis-
figurements or permanent annoyance which is liable to
be caused by the deformity resulting from the injury
complained of; and the permanent impairment of the
plaintiff’s capacity or power to earn money in the future.
In determining this last element you are at liberty to
consider the health, condition, and earning capacity of
the plaintiff before the injury complained of, as com-
pared with his present condition in consequence of the
injury, and how far that injury is calculated to disable
the plaintiff from securing employment at his usual vo-
cation or calling, or receiving money thereat, or from en-
gaging in those pursuits or callings for which in the ab-
sence of the injury he would have been qualified; you
may consider also the age of the plaintiff, his present
health, and his reasonable expectancy of life.” It will
be observed that several times in this instruction the
court makes the test the loss sustained by reason of “the
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injury complained of.” Elsewhere in the charge the
broken arm is referred to in similar terms as “the injury.”
This instruction was misleading and erroneous. If the
defendant was guilty of malpractice, he was not liable
for all the injuries resulting from the breaking of plaint-
ifi’s arm. He was liable only for such damages as re-
sulted from his failure to exercise that degree of care and
skill ordinarily exercised and possessed by physicians
and surgeons in the treatment of such cases. That
plaintiff suffered damages by reason of the breaking of
his arm was indisputable; that some damages would
have resulted from that injury in spite of the most skill-
ful treatment is clearly unquestionable. The defendant,
no matter how unskillful he may have been, was not lia-
ble for all the injuries resulting from the breaking of the
arm. He was only liable for those resulting from mal-
practice; that is, for the damages accruing to plaintiff
on account of the injury in excess of those which would
have accrued to him naturally from the breaking of his
arm had he been treated with that degree of skill and
-care ordinarily possessed by physicians and surgeons.
For the errors discussed the judgment must be re-
versed. Other questions presented by the record may
not recur and have not been closely examined and are nct

decided.
REVERSED AND REMANDED.

Posrt, C. J., not sitting.

CHICAGO, ROCK ISLAND & PACIFIC RAILWAY COMPANY V.
PaTrICK MCCARTY.

FrLep OcToBER 21,1896, No. 6751.
1 Master and Servant: Risks or EMPLOYMENT. A servant g-nerally

does not assume the risk of dangers due to his master’s n g ig:nze,
nor does he, in all cases, assume the risk of dangers aris.ng from



476 A NEBRASKA REPORTS. [VoL. 49

Chicago, R. I. & P. R. Co. v. McCarty.

sudden unforeseen circumstances, not ordinarily incident to the
employment.

: ORDERS: OBEDIENCE: NEGLIGENCE. When a master gives a
servant a command requiring the doing of an act not within the
usual scope of the servant’s duty, which must be performed at ones
or not at all, without opportunity for deliberation, the servant i,
not charged with contributory negligence, even though there may
have been danger apparent to him in the performance of the act,
unless the danger was so patent that a prudent man would nov
have obeyed.

2.

3. : : : . In such case the master may be neg-
ligent in g1v1ng the command, although the servant was not negli-
gent in obeying it.

4, : R : . The test of contributory negligence in
such cases as in others, is whether the servant in obeying con-
ducted himself as a man of ordinary prudence would conduct him-
self under the circumstances. An instruction that the servant was
not negligent unless no one but a reckless or foolhardy man would
have obeyed, is therefore erroneous.

ERROR from the district court of Douglas county.
Tried below before DAvis, J.

The facts and issues appear in the opinion.

M. A. Low, W. F. Evans, and O. S. Montgomery, for
plaintiff in error:

The petition does not state a cause of action. It is not
alleged therein that defendant in error was ignorant of
.the danger of complying with the order of the foreman,
or that the danger was not connected with, or was not
within the scope of, his employment. Admitting the
facts alleged in the petition to be true, the defendant in
error cannot recover unless the danger was unknown to
him and not within the scope of his employment. (In-
dianapolis & St. L. R. Co. v. Watson, 114 Ind., 20; Louisville,
N. A. &C. R. Co. v. Sanford, 117 Ind., 265; Louisville, N. A.
& C. R. Co. v. Corps, 24 N. E. Rep. [Ind.], 1046; New Ken-
tucky Coal Co. v. Albani, 40 N. E. Rep. [Ind.], 702; Missour
P. R. Co. v. Baxter, 42 Neb., 793; Skidmore v. West Vir-
ginia & R. R. Co., 23 8. E. Rep. [W. Va.], 713.)

If the evidence tended to show that the order given by
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the foreman was a negligent one, it showed beyond a
doubt that defendant in error, in attempting to comply
with it, assumed the danger, or was guilty of gross neg-
ligence in attempting to obey it. The court erred in re-
fusing to instruct a verdict for defendant below. (Skid-
more v. West Virginie & R. R. Co., 23 S. E. Rep. [W. Va.},
713; Bell v. Western R. Co., 70 Ga., 566; Patterson v. Pitts-
burg R. Co., 76 Pa. St., 393; East Tenncssee V. & G. R. Co. v.
Duffield, 12 Lea [Tenn.), 63; Baker v. Western R. Co., 68
Ga., 706; Roul v. East Tennessee R. Co., 11 8. E. Rep. [Ga.],
395; Jones v. Galveston, H. & S. A. R. Co., 31 S. W. Rep.
[Tex.], 706; Cassidy v. Maine C. R. Co., 76 Me., 488; Douwell
v. Vicksburg & M. R. Co., 61 Miss., 519; Smith v. Winona &
St. P. R. Co., 42 Minn., 87; Brown v. Oregon Lumber Co., 33
Pac. Rep. [Ore.], 557; Priestley v. Fowler, 3 M. & W. [BEng.],
1; Rush v. Missouri P. R. Co., 36 Kan., 129; Pennsylvania
R. Co. v. Lynch, 90 111., 334; Dougherty v. West Superior Iron
& Steel Co., 60 N. W. Rep. [Wis.], 274; Atchison, T. & 8. F. R.
Co. v. Schroeder, 47 Kan., 315; Ft. Smith Oil Co. v. Slover,
58 Ark., 168; Leary v. Boston & A. R. Co., 139 Mass., 584;
Wormell v. Maine C. R. Co., 79 Me., 397; Hogan v. Northern
P. R. Co., 53 Fed. Rep., 519; Patnode v. Harter, 20 Nev.,
303; Hunter v. Cooperstown & S. R. Co., 112 N. Y., 371; St.
Lowis, I. M. & 8. R. Co. v. Rosenberry, 45 Ark., 256; Bard-
well v. Mobile & O. R. Co., 63 Miss., 574; Vimont v. Chicago
&N. W.R. Co., 71 1a., 58; Yeager v. Burlington, C. K. & N.
R. Co., 61 N. W. Rep. [1a.], 315; Toomey v. Eureka Iron &
Steel Works, 50 N. W. Rep. [Mich.], 850; Showalter v. Fadr-
banks, 60 N. W. Rep. [Wis.}, 257; Linch v. Sagamore Mfy.
Co., 143 Mass., 206.)

The court erred in giving the instruction relating to
the servant’s duty to obey orders and the question of neg-
ligence. (Missouri P. R. Co. v. Bazter, 42 Neb., 793; Ran-
som v. Getty, 37 Kan., 76; Whitsett v. Chicago, R. I. & P. R.
Co., 67 Ia., 150; Chicugo, R. I. & P. R. Co. v. Houston, 95 U.
8., 703; Union P. R. Co. v. Ogiluy, 18 Neb., 643; Cropsey v.
Averill, 8 Neb., 152; Spears v. Chicago, B. & Q. R. Co., 43
Neb., 720; Kearney Electric Co. v. Laughlin, 45 Neb., 390.)
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Mahoney & Smyth, contra.

In argument against plaintiff in error’s first conten-
tion, reference was made to the following cases: Mattise
v: Consumers Ice Mfg. Co., 16 So. Rep. [La.], 400; Promer v.
Milwaukee, L. 8. & W. R. Co., 63 N. W. Rep. [Wis.], 90;
Missouri, Kansas & T. R. Co. v. Hamilton, 30 S. W. Rep.
[Tex.], 679; Settle v: St. Lowis & 8. F. R. Co., 30 S. W. Rep.
[Mo.], 125; Strong v. Iowe C. R. Co., 62 N. W. Rep. [Ia.],
799; Siouz City & P. R. Co. v. Findlayson, 16 Neb., 5378; Lee
v. Smart, 45 Neb., 318; Kearncy Electric Co. v. Laughlin, 45
Neb., 390; Dchning v. Detroit Bridge & Iron Works, 46 Neb.,
556; English v. Chicago, M. & St. P. R. Co., 24 Fed. Rep.,
906; Miller v. Union P. R. Co., 12 Fed. Rep., 600; Hawley
v. Northern C. R. Co., 82 N. Y., 870; Patton v. Western N.
C. R. Co., 1 8. E. Rep. [N. Car.], 863; Stephens v. Hannibal
& St. J. R. Co., 86 Mo., 221; Union Stock Yards Co. v. Co-
noyer, 38 Neb., 488; Mays v. Clicago, R. I. & P. R. Co., 14
N. W. Rep. [1a.], 340; Wells v. Burlington, C. R. & N. R.
Co., 9 N. W. Rep. [Ia.], 364; City of Lincoln v. Walker, 18
Neb., 244; Union P. R. Co. v. Broderick, 30 Neb., 735;
Union P. R. Co. v. O’Hern, 24 Neb., 775; Kelley v. Chicago,
M. & St. P. R. Co., 50 Wis., 381.

Defendant in error was not guilty of contributory neg-
ligence in attempting to obey the order of his master.
(Johnson v. Westchester & P. R. Co., 70 Pa. St., 357; Swigert
v. Hannibal & St. J. R. Co., 75 Mo., 475; Texas & P. R. Co.
v. Murphy, 46 Tex., 356; Filer v. New York C. R. Co.,49N. Y.,
47; Texas & P. R. Co. v. Reed, 31 S. W. Rep. [Tex.], 1058; Lee
v. Smart, 45 Neb., 318; Union P. R. Co. v. Broderick, 30
Neb., 735; Thompson v. Hermann, 47 Wis., 602; Johnson v.
Missouri P. R. Co., 18 Neb., 690; Patterson r. Pittsburg &
C. R. Co., 76 Pa. St., 390; Chicago & N. W. R. Co. v. Bay-
field, 37 Mich., 205; Mann v. Oriental Print Works, 11 R. 1.,
152; Lalor v. Chicago, B. & Q. R. Co., 52 111, 401; Rogers v.
Overton, 87 Ind., 410; Miller v. Union P. R. Co., 12 Fed.
Rep., 600; Shadd v. Georgia, C. & N. R. Co., 21 8. E.. Rep.
[N. Car.], 554; Hurlbut v. Wabash R. Co., 31 S. W. Rep.
[Mo.], 1051.)
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Inving, C.

This was an action by MecCarty against the railway
company to recover for personal injuries sustained by
McCarty while in the employ of the company. He recov-
ered a judgment for $10,000. The railway company, by
petition in error, seeks to reverse this judgment. DMec-
Carty, by cross-petition in error, seeks also to reverse it,
on the ground of error in sustaining a motion for a new
trial after a former verdict in his favor for $15,000, and
to have judgment entered on such former verdict.

The cross-petition in error may be briefly disposed of.
The motion for a new trial after the first verdict con-
tained numerous assignments requiring for their review
a consideration of the evidence. What purports to be a
bill of exceptions embodying the evidence on the first
trial, and also certain evidence used in support of the
motion for a new trial, is not authenticated as the law
requires and cannot, therefore, be considered. Error in
sustaining the motion, therefore, does not appear, for this
reason if for no other.

On the second trial the evidence, which was, except in
a few details, uncontradicted, was to the following effect:
McCarty had had some experience in rallroad work in
the general line of service in which he was employed by
this company. He had been employed by Butler, a fore-
man of a construction crew, some eight weeks prior to
the accident, and during that interval his work had been
with a crew engaged in moving earth by means of a
steam shovel. This shovel occupied a temporary track
from twelve to eighteen feet from the main track. A
train of flat cars, moved along the main track, was loaded
by means of the steam shovel and then drawn several
miles away for the purpose of unloading. The train had
a conductor, engineer, and a fireman, as well as two men
designated as “cable men,” whose duty it was to assist
in the unloading of the train. At the shovel, in addition
to Butler and the men operating it, were four laborers,
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one of whom was McCarty, and whose general business
it was to work on the ground and assist in loading. These
men were employed and discharged by Butler, and sub-
ject generally to his orders. When the hour for ceasing
work had almost arrived on the day the accident occurred
the train had been loaded, and it was Butler’s desire to
unload it that night. He concluded, therefore, to send
the men working at the shovel with the train to assist in
unloading. He testifies that before the train started he
gave them a general order to get aboard. This is contra-
dicted; but no particular significance attaches, because it
is undisputed that if such an order was given it did not
reach McCarty’s ears. The train then started, and as it
was pulling out Butler commanded McCarty to get
aboard. McCarty undertook to do so. There were no
steps or hand-holds on the cars, and McCarty, for the pur-
pose of boarding them, seized with his right hand a stake
on the side of a car and placed his right foot on the casing
above one of the journals. This casing was rounded on
top and McCarty’s foot slipped off and the other foot
passed beneath the wheels, crushing it so that a partial
amputation of the foot was necessary. The testimony as
to the condition of the ground adjoining the tracks and
the construction of the cars is such as to create a very
reasonable inference that to board the cars while in mo-
tion was a more or less dangerous proceeding. There is
no evidence tending to show that any better or safer
method existed of getting upon the cars than that which
McCarty undertook to pursue. The argument of the rail-
way company, stated in a condensed form, is that there
is no obligation resting upon a master to exercise greater
care for a servant’s safety than the servant is himself
required to exercise; and that if it was negligence for
Butler to command McCarty to board the train while it
was in motion, it was contributory negligence for Me-
Carty to obey the order, it being neither alleged nor
proved that the danger was not so apparent and so well
known to McCarty as to Butler. Numerous authorities
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are cited in support of the arguments on either side of
this proposition; but we do not believe that their review
in the opinion would be of any utility. It is only neces-
sary to say that they disclose the hopeless conflict which
exists among the authorities on many questions connected
with the rights of master and servant in such cases; and
to here collate them would only serve to show the desira-
bility of “employers’ liability acts,” which would, by har-
monizing the law, make it more nearly just both to master
and servant than can be claimed as a result of the work
of the courts in attempting to adjust the antiquated rules
of common law to the vastly changed conditions of mod-
ern times.

Our conclusion, after a consideration of the subject, is
that it is a harsh and unreasonable rule which charges
a servant, when commanded to perform an act by his
master, with the duty of at once determining whether or
not the act can be safely performed, and then performing
it at his peril, or refusing to perform it at the expense of
losing his employment. The risk incurred by obeying a
negligent command of the master is not one ordinarily
incident to the servant’s employment, and is not an as-
sumed risk, because negligence on the part of the master
is not presumed to be a feature of the employment. It
is true that where ample time exists for examination and
reflection, a servant may not, beyond a certain limit, con-
tinue in the service, performing dangerous acts, except
at his own risk; and it is this consideration which gov-
erns the cases holding that the continued use of defective
appliances without protest and a promise by the master
to remedy them, discharges the master from liability.
With the case, however, of a command given suddenly,
which must be obeyed immediately or not at all, a dif-
ferent question is presented. The servant is confronted
with a new danger, one not contemplated when he en-
tered the employment, and one not made a part of it by
continued use. The servant has certainly in the first
place a right to presume that the master gave the com

35
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mand advisedly and in the exercise of due care. If the
servant disobey, he forfeits his employment; and even
though he be aware of the danger, whether or not it is
negligence for him to obey depends upon circumstances.
The act may be so foolhardy, so clearly entailing disaster,
that the only reasonable course is to disobey. The test
of negligence is in such cases as in others, whether or
not a man of ordinary prudence so situated would obey
or refuse. In many cases a man of ordinary prudence
compelled to decide instantly, even though aware of the
existence of danger, would prefer obedience and would
take the risk. It is not true, however, because the serv-
ant in such cases may not be guilty of negligence in
obeying, that it follows necessarily that the master was
not negligent in giving the order. In the first place, re-
flection and the exercise of discretion is the business of
the master, and not of the servant. It is the duty of the
master to determine what shall be done, and how. In
general, the duty of the servant is merely to obey; and
even when the command is given suddenly and without
previous reflection, as in this case the master charged
with the exercise of discretion has imposed upon him the
duty of rightly directing and safely directing. Of course,
a sudden exigency may arise which would relieve the
master of any imputation of negligence in requiring, un-
der such circumstances of exigency, a dangerous act to
be suddenly performed. But here the failure to com-
mand McCarty to board the train before it started was
not due to any sudden exigency, but apparently to mere
inattention on the part of the foreman, and a failure by
him to conceive the idea of sending men with the train
until the last moment. It was not McCarty’s duty to go
with the train in the absence of a specific order for that
purpose; and under the circumstances we think there
was evidence to support a finding that Butler was negli-
gent in giving the command and McCarty not negligent
in obeying it. The law is thus stated by Judge Brewer
in English v. Chicago, M. & St. P. R. Co., 24 Fed. Rep., 906:
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“Where a master commands a servant to go outside of
his regular employment to do a work which is attended
with a special danger, and the servant, in response to the
specific commands of the master, goes and does the work,
in the way and at the time directed, the fact that the
servant knew that it was dangerous does not exonerate
the master from responsibility or make the servant guilty
of contributory negligence, unless the character of the
danger is so patent and so extreme that no one but a
foolhardy, reckless man would attempt it.”, (See, also,
to the same effect, Miller v. Union P. R. Co., 12 Fed. Rep.,
600; and to a similar point, Missouri P. R. Co. v. Tietken,
49 Neb., 130.)

The distriet court, evidently endeavoring to follow the
general principles which we have indicated, and guided
largely by the language of Judge Brewer in Huglish wv.
Ohicago, M. & St. P. R. Co., supra, gave the following in-
struction: “It is in general the duty of an employe to
obey the orders of his superior, and in the absence of
knowledge or means of knowledge to the contrary, he
may presume it safe for him to do so. However, he may
not obey blindly and without regard to his personal
safety; for it is incumbent on him to protect himself by
the exercise of such care and diligence as the circum-
stances require. But when he receives an order which
must be obeyed immediately or not at all, and when he
has no time or opportunity for considering the situation
or the danger, if any, of a compliance with the order, he
may rely on the skill and judgment of his superior, un-
less to obey the order would be reckless, rash, or fool-
hardy on his part. Ifto obey would be so dangerous as
to indicate that the employe had abandoned all care and
consideration for his own safety, then obedience would be
negligence in itself, which if it contributed to the injury
would prevent a recovery.” We think there was error
in this instruction, notwithstanding the general princi-
ples we have indicated; although the language employed
does not perhaps go bevond that of Judge Brewer in the
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case referred to. The performance of an act by an em-
ploye not within the usual line of his duties and in obedi-
ence to a command acting instantly and under circum-
stances permitting no deliberation, is not the assumption
of a risk ordinarily incident to the employment, and is,
therefore, not one of the assumed risks of servants. The
right to recover for injuries sustained in the course of
performing such acts depends upon ordinary considera-
tions of negligence and contributory negligence. The
test of negligence is whether a man of ordinary prudence
would so conduct himself under the circumstances, and,
therefore, the master is in such case only liable for the
consequences of a command which a person of ordinary
prudence would not have given under the circumstances,
and which a man of ordinary prudence would have obeyed
under the circumstances. In stating the law to the jury
the court should have borne in mind this test. But the
instruction we have quoted departs from the rule in sev-
eral respects. In the first place, the first sentence was
erroneous in implying that as a matter of law McCarty
had a right to presume that it was safe for him to obey
this command. Where the danger is not known or obvi-
ous, as the instruction states, the servant may presume
the act safe because it was commanded. But lere the
danger was as apparent to him as to the master, and
there was no basis in the evidence for submitting the case
on the theory that the danger was not known or suscepti-
ble of knowledge. In the second place, according to the
instruction, the servant would be excused in obeying the
order unless obedience would be “reckless, rash, or fool-
hardy.” This can only mean that in order to charge a
plaintiff with contributory negligence in such cases his
act must not only be one which an ordinarily prudent man
would not perform, but must be one which no man except
a reckless, rash, and foolhardy man would perform. In
other words, instead of holding up to the jury as a test
of conduct that of a man of ordinary prudence, it raises
before them as a type the conduct of a man reckless and
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foolhardy, and excuses contributory mnegligence if not
within the line of conduct that such a man would pursue.
Finally, this erroneous idea is emphasized by the last
sentence of the instruction, by which it is plainly implied
that obedience to the command would not constitute neg-
ligence unless the circumstances were such as to indicate
that the servant had abandoned all consideration for his
own safety. This last sentence, to a certain extent, ex-
plains the previous one, and the combined effect of the
two is to state to the jury that the servant might recover
if the circumstances were such that any man, however
imprudent, however careless, might have performed it,
provided he kept in view the slightest consideration for
his safety. In the respects indicated the instruction fails
essentially to propose to the jury the true test of negli-
gence, to-wit, the conduct of a man of ordinary prudence
under the circumstances.

REVERSED AND REMANDED.

TEHOMAS CUMMINGS, APPELLEE, V. BENJAMIN EMSLIE ET
AL., APPELLEES, IMPLEADED WITH JOoHN G. WILLIS,

APPELLANT.
FiLep OCTOBER 22,1896, ~ No. 6769.

Mechanics’ Liens: MORTGAGES: PRIORITIES. A mortgagee who encour-
ages the improvement of the mortgaged property by an agreement
to subordinate his lien to the cost thereof, will, as to persons fur-
nishing labor and material for use therein upon the faith of his
promise, be deemed a promoter of such improvement, and their
liens for labor and material so furnished will be entitled to priority
over his mortgage. (Bohn Mfg. Co. v. Kountze, 30 Neb., 719.)

APPEAL from the district court of Douglas county.
Heard below before FERGUSON, dJ.

John W. Lytle, for appellant.
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Smith & Sheean, W. M. Cowherd, Silas Cobb, Curtis &
Shields, Donovan & Evans, George M. O’Brien, and W. T.
Nelson, contra.

Post, C. J.

This action was brought by the appellee, Thomas Cum-
mings, to foreclose an alleged mechanic¢’s lien upon lot
19, in block 2, Idlewild addition to the city of Omabha,
the defendants therein being Benjamin Emslie, the
owner of the title to the property described, Dan Burr,
George Gilbert, Benjamin Ames, the Phenix Foundry
Company, Wyatt Bullard Lumber Company, John J.
Rounds, Edward Barrick, Wearne Brothers, John
Swisher, and Joseph Haines, who claim mechanics’ liens
thereon, and John G. Willis, whose interest is that of a
mortgagee. The latter filed a cross-bill setting up his
mortgage for $3,237, which bears date of January 1, 1891,
and praying for an accounting and decree of foreclosure,
to which Burr, Gilbert, Rounds, and the Wyatt Bullard
Lumber Company filed answers, in all of which it is al-
leged that on or about May 1, 1891, the said Willis en-
tered into a verbal agreement with his co-defendant
Emslie, whereby the latter agreed to erect upon the
mortgaged premises a two-story brick building, and
whereby “the said Willis promised and agreed to take
a first mortgage upon the said premises for the sum of
$500, and to subject the balance of his claim against the
said Emslie to all the claims for work, labor, and ma-
terial furnished to the said Emslie by any and all per-
sons whomsoever for the erection of the said brick build-
ing.” It is further alleged by the defendants named
that they were advised by Emslie of said agreement, and
that the work, labor, and material claimed for was fur-
nished pursuant to contract with the latter in the con-
struction of the building thus provided for, and upon the
faith of the agreement above mentioned. Issue was
joined by a general denial of the allegations of said an-
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swers, and a hearing had, resulting in a decree for Willis
in the amount of his note and mortgage, of which the
sum of $1,000 is declared to be a first lien upon the mort-
gaged premises and the balance of $1,673.93 subordin-
ated to the liens of his contesting co-defendants, and from
which an appeal is by the former prosecuted to this
court.

The only question presented by this appeal is whether
Willis was, in a legal sense, a promoter of the building
in question, so as to give the liens of laborers and material
men contributing thereto priority over the lien of the
mortgage. Gilbert, one of the contesting defendants, re-
ferring to an account rendered to Emslie for brick and
labor employed in the construction of said building, tes-
tified as follows:

He [Emslie] said it was all right and told me if I would
go with him to Mr. Willis I would get my $50.

Q. Did he ever pay you anything upon that work that
you performed there?

A. Well, he and I went over to Mr. Willis.

Q. Very well, you may state when, and the circum-
stances connected with the payment of it.

A. I asked him for $100 and he said that if T would
go over with him to Mr.. Willis he could get it for me
from Mr. Willis. I went over and Mr. Willis paid me
$50 with the understanding that he would pay me $50
more the following Saturday provided I would go on and
finish up the walls of the second story. I agreed to do
so. The Saturday came, but he never paid me the sec-
ond $50. * * *

Q. Did you ever have a conversation with Mr. Willis
with reference to his subjecting his mortgage to these
claims or to a mortgage for the payment of these claims?

A. I had a conversation with both Mr. Willis and Mr.
Emslie to the effect that he had to take a second mort-
gage and release his first mortgage to enable Emslie to
get a loan and that the loan was to be big enough so that
he could pay him $1,000 on his mortgage and still have
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enough left to build a building and that would leave
about $500, and that Mr. Willis said he had to do it to
save himself and help Emslie too.

Emslie was, it is shown, engaged with the knowledge
and consent of Willis in an effort to effect a loan in the
manner and for the purpose alleged. Referring to that
subject the defendant Burr testified:

Q. What conversation did you have with Mr. Willis
before going to Mr. Dale about the loan?

A. The substance of it was this, that he had an ar-
rangement that he would take a part of his claim second
to these material claims, or take a second mortgage—sec-
ond to the mortgage that would be necessary to pay
these material claims, but as he told me the exact
amount had not been agreed upon. * * *

Q. Was there anything said between you and Mr.
Willis as to whether or not the claims for material and
labor should be paid out of the amount of a new loan?

A. Only this, that he told me if I went on and finished
the contract that I would get my pay, that he would see
that I would get my pay. * * *

Q. He was to have the balance out of the loan that
was being made after your claim and other claims for
labor and material were paid?

A. That is the idea I got of it.

Q. From the conversation with him?

A. Yes sir.

Willis’ testimony contains an explicit denial of the al-
leged agreement, while the statements of Emslie bearing
upon that subject are, to say the least, vague and unsat-
isfactory, although he assured each of the appellees that
Willis had agreed to accept in lieu of his first mortgage,
$1,000 in cash and a second mortgage which should be
subject to the amount of claims for labor and material.
The evidence, we think, fairly warrants the finding of the
district court, that Willis was a promoter of the building
described, and that as such he empowered Emslie, the
mortgagor, to contract with appellees for the labor and
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material furnished by them with the understanding that
his claim in excess of $1,000 should be subordinate to
their liens. The case is, therefore, within the principle
recognized by this court in Bohn Mfg. Co. v. Kountze, 30
Neb., T19; Millsap v. Ball, 30 Neb., 728; Pickens v. Platts-
mouth Investment Oo., 37 Neb., 277, and Holmes v. Hutchins,

38 Neb., 601.
DECREE AFFIRMED.

MissOURI PaAciFic RAILWAY COMPANY V. LENA GEIST.
FiLeEp OCTOBER 22, 1896. No. 6821,

1. Railroad Companies: HicHwAY SiaNALS: Damaces. It is provided
in section 104 of chapter 16 of the Compiled Statutes of this state:
“A bell of at least thirty pounds weight or a steam whistle shall
be placed on each locomotive engine, and shall be rung or whis-
tled at the distance of at least eighty rods from the place where
the said railroad shall cross any other road or street, and b2 kept
ringing or whistling until it shall have crossed said road or stree:,
under a penalty of fiftty dollars for every neglect, to be paid by the
corporation owning the railroad, one-half thereof to go to the in-
former, and the other half to this state, and also be liable for all
damages which shall be sustained by any person by reason of such
neglect.”

. InsTRUCTIONS. Under the foregoing provision, in an
action where an engine started from a position at a distance from
a street or road crossing of less than eighty rods, it would have
been proper to instruct a jury in the trial of the cause that th=> bel’
should have been rung or the whistle blown from the st rti g
place until the engine had crossed the road or street. But undzr
the existent circumstances it was not an error which calls for the
reversal of a judgment for plaintiff, that the judge instructed thes
jury that it was the duty of defendant to cause the bell to be rung
or the whistle to be blown at a distance of at least eigh'y rods
from the place where the railroad crosses a street, and be kept
ringing or whistling until it shall have crossed such s.reet, w.th-
out further informing the jury that if the bell was rung or the
whistle blown from the starting point, as in the case at bar, but
some sixty or seventy feet distant from the crossing, it would have
fulfilled the duty.

3. : : . The jury was informed by one portion of an
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instruction given as follows: “But defendant is not required to
both ring the bell and blow the whistle, but must do one or the
other; a failure to do either, under the statute, renders the defend-
ant criminally liable.” Held, That the portion in which the jury
was told that for a failure to perform the designated duty the de-
fendant became criminally liable, was improper in a civil action
for damages, and calculated to mislead the jury in estimating
the damages to be allowed, if any, and hence prejudicial to the
rights of defendant.

4, : : : NEGLIGENCE. The failure of a railroad com-
pany to cause a bell to be rung or a whistle to be sounded as its
engine approaches a street or road crossing, is evidence which
tends to prove negligence on the part of the company. It may,
but does not necessarily demand an inference of neglicence. It
does not establish negligence as a matter of law, and it is error for
the court to instruct a jury that such failure on the part of the
company constitutes negligence and renders it liable. Rule an-
nounced in Chicago, B. & Q. R. Co. v. Metcalf, 44 Neb., 848, and
Omaha & R. V. R. Co. v. Talbot, 48 Neb., 627, approved and followed.

ERrOR from the district court of Douglas county.
Tried below before Scott, J.

Lee S. Estelle, J. W. Orr, and B. P. Waggener, for plaint-
iff in error:

There was error in the seventh instruction. (Compiled
Statutes, ch. 16, sec. 104; Atchison, T. & 8. F. R. Co. v.
State, 22 Kan., 1; State v. Heins, 14 Neb., 479; Chicago,
B. & Q. R. Co. v. Metcalf, 44 Neb., 848; Omaha & R. V. R.
Co. v. Talbot, 48 Neb., 627.)

Mahoney & Smyth, contra.

References: Omaha, N. & B. H. R. Co. v. O’Donnell, 22
Neb., 475; Union P. R. Co. v. Rasmussen, 25 Neb., 810.

HARRISON, J.

Lena Geist, a girl, at the time of the commencement of
this action, six years of age, by her father and next friend,
Anton Geist, instituted these proceedings in the district
court of Douglas county against the defendant railroad
company to recover damages alleged to have accrued to
her by reason of injuries caused by the negligence of the
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defendant company. It was pleaded that the injuries to
plaintiff were received May 3, 1892, at a place where a
line of railroad operated by the defendant crossed Nicho-
las street, in the city of Omaha, and where it devolved
upon defendant, as a duty, to have present a flagman
to give persons about to cross the track of defendant
warning or notice of any approaching trains, engines, or
cars. It is stated in the petition: “That said injuries
were caused wholly by negligence and want of care of
the defendant, in negligently omitting to give a signal of
the approach of said locomotive and train to said cross-
ing, either by whistling or ringing the bell, and in negli-
gently neglecting to properly flag said crossing and to
give notice to said Lena Geist of the approach of said
train upon said railroad.” There is in the petition, in
another portion than that just quoted, this sentence:
“That the said defendant, by its servants, agents, and
employes, negligently ran a locomotive with a train of
cars very rapidly along its said tracks, and to and across
said Nicholas street at said crossing.” The defendant’s
answer, to the extent we need notice it, was as follows:
“For further answer this defendant says that the said
plaintiff ought not to have or maintain her said action
against this defendant, because it says that the parents
of said Lena Geist were guilty of gross and criminal care-
lessness in permitting the said Lena Geist, a mere infant,
to go about unattended upon the public streets and upon
railroad tracks which were being used in operating en-
gines, cars, and locomotives thereon and thereover. That
the said parents of Lena Geist, well knowing that she
was incapable of taking care of herself, and of the dan-
gers that she incurred in crossing railroad tracks, took
no precaution whatever to protect her from injury and ac-
cidents. 'That if the said parents of Lena Geist had exer-
cised reasonable and ordinary care and diligence as her
parents and natural guardians and protectors, the injury
complained of would not have occurred, and the same was
solely the result of the gross and criminal negligence and
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carelessness of the said parents of said Lena Geist.” The
foregoing, coupled with denials of matters stated in the
petition, were all the defenses contained in the answer:
There was a reply, and of the issues joined the result of a
trial was a verdict and judgment for plaintiff in the sum
of $8,333.331-3. The defendant company presents the
cause here for review.

One of the errors assigned is directed against the ac-
tion of the trial judge in giving paragraph No. 7 of the
instructions to the jury, which was as follows: “You are
further instructed that under the statutes of this state
the defendant is required to have upon each locomotive
engine upon its tracks a bell and steam whistle, which
bell must be rung or the steam whistle must be blown
at the distance of at least eighty rods from the place
where the railroad crosses a street, and be kept ringing
or whistling until it shall have crossed such street, but
defendant is not required to both ring the bell and blow
the whistle, but must do one or the other. A failure to
do either, under the statute, renders defendant criminally
liable, and would be negligence on the part of the defend-
ant, and if you find from the evidence, under these in-
structions, that plaintiff was injured by reason of defend-
ant not ringing the engine bell or not blowing the whistle,
as above explained, and you further find that such neglect
to ring the bell or blow the whistle was the proximate
cause of the injury complained of, and you find that
plaintiff has established by the evidence the other ma-
terial alleged facts in her behalf, your verdict should be
for the plaintiff.”

The evidence in the case disclosed that the place from
which the locomotive and train started was only some
sixty or seventy feet distant from the crossing where the
plaintiff was struck by the engine, and it is urged that it
was wrong for the court, in view of such condition of the
facts, to inform the jury that it was the duty of the de-
fendant to cause the bell of the engine to be rung, or the
whistle blown, “at the distance of at least eighty rods
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from the place where the railroad crosses a street, and be
kept ringing or whistling until it shall have crossed such
street,” without further informing that body that it
would have been sufficient in this case if it had been
shown that either was done from the time the engine
started, sixty or seventy feet distant from the crossing,
and continued until the engine had crossed the street.
It would have been proper to tell the jury that the bell
should have been rung or the whistle blown from the time
the engine started with its train until it reached aad
passed the crossing from a place distant eighty rods, or
any shorter distance therefrom, to agree with the facts in
the particular case, and the instruction would have been
better if so framed. But we do not feel warranted in
saying that because it was not, the jury were misled and
rendered a verdict for plaintiff influenced to any extent
by the statement that the bell must have been rung or the
whistle blown at least eighty rods from the crossing on
the approach of an engine to it, when, according to the
existent facts, there were but sixty or seventy feet inter-
vening between the starting place of the engine and the
crossing. We do not consider that there w. s such an
error here as, in itself, calls for a reversal of the judg-
ment for plaintiff.

It is further complained of in this paragraph of the in-
structions that it was error for the trial court to state to
the jury, “but defendant is not required to both ring the
bell and blow the whistle, but must do one or the other.
A failure to do either, under the statute, renders defend-
ant criminally liable.” That this being a civil action,
without reference to the penalty attached by statute to
the failure to ring the bell or blow the whistle of the en-
gine when approaching the crossing of a road or street,
it must be said that the information which was conveyed
to the jury, in the statement that a failure to comply with
the statute rendered the defendant criminally liable, has
no possible application in this case. It was entirely
irrelevant to the issues in the case and was well calcu-
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lated to mislead a jury; possibly to raise the thought that
as the failure of the defendant in the particulars in ques-
tion made it criminally liable, it would not be amiss to
assess heavier damages against it than in a case where
no criminal liability accrued. A jury might well con-
clude that such a statement had some significance and be
entitled to consideration and weight in its deliberations
on the issues involved and submitted, from the mere fact
that the judge, on whom the jury knew it was to depend
for its information in respect to the rules of law appli-
cable to the issues and evidence, embodied such a state-
ment in the charge, and hence give it the force and appli-
cation to which it seemed entitled. It is urged by coun-
sel for plaintiff that there was no prejudicial error in this
portion of the instructions, and if any, it was cured by
giving the tenth paragraph of the charge, in which the
jury were told, after an enumeration of elements of dam-
ages to be considered, that the plaintiff was entitled to
such an amount as, in the judgment of the jury, “under
all the facts disclosed by the testimony, you think will
fairly compensate her for the injury.” It may be said
that this confined the damages to compensation, but it is
a very general statement and not sufficient to overcome
the error committed in the former instruction.

In support of the argument that it was not wrong for
the trial court to inform the jury that defendant became
criminally liable if it failed to observe the statutory re-
quirements in regard to ringing the bell and blowing the
whistle, our attention is directed by counsel to the opinion
in the case of Union P. R. Co. v. Rasmussen, 25 Neb., 810,
in which it is asserted this court approved two instruc-
tions, in each of which the trial court quoted the section
of the statutes in which the requirements are made. The
section is 104 of chapter 16 of Compiled Statutes, and
reads as follows: “A bell of at least thirty pounds weight
or a steam whistle shall be placed on each locomotive
engine and shall be rung or whistled at the distance of
at least eighty rods from the place where the said railroad
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shall cross any other road or street, and be kept ringing
or whistling until it shall have crossed said road or street,
under a penalty of fifty dollars for every neglect, to be
paid by the corporation owning the railroad, one-half
thereof to go to the informer and the other half to this
state, and also be liable for all damages which shall be
sustained by any person by reason of such neglect.”” In
the opinion cited there is the following in regard to the
two instructions: “In two other instructions the court
quoted section 104 of chapter 16 of the Compiled Statutes,
which requires the ringing of the bell and sounding of
the whistle before reaching public crossings, and in-
structed the jury that a failure to comply with the re-
quirements of this statute was ‘a matter properly to be
considered by the jury in determining whether defendant
was guilty of negligence in killing the cow. It is said
that the bell was rung and that the cow was not killed
upon the crossing. Upon the subject of the ringing of the
bell, and as to the exact location at which the cow was
killed, the cause was submitted to the jury upon conflict-
ing testimony, some witnesses testifying that the cow was
struck at the crossing, and others that she was feeding
by the track near the crossing. The engineer in charge
of the train testified that the bell was rung continuously,
while others who were near by testified that it was not.
The cause was submitted to the jury upon these two theo-
ries and the instruction complained of was not errone-
ous.” It is evident that no complaint had been made of
quoting that part of the section affixing a penalty for the
failure to fulfill the exactions of the section. It was not
under consideration, was not referred to or passed upon
by the court. The instructions were approved as prop-
erly submitting the two mooted questions to the jury.
Whether error or not to quote the portion of the section
in relation to a penalty in an instruction to a jury in a
civil case, we need not now discuss or decide. To tell the
jury, as was done in this case, that it rendered the defend-
ant “criminally liable,” as descriptive of what conse-
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quences would attach to omissions to do as was required
by law, gave it greater import, or moment, than would
the incorporation of the words of the section in the in-
struction, for the like purpose.

It is further objected to paragraph 7 that by it the fail-
ure to comply with the statutory requirements was made
negligence as a matter of law, determined so by the trial
court; that it was, at most, but evidence of negligence,
and hence the trial court erred in treating it in the in-
struction as negligence as a matter of law. In the de-
cision in the case of Chicago, B. & Q. R. Co. v. Metcalf, re-
ported in 44 Neb., 848, wherein the same question was
discussed on objection to an instruction that it had the
weakness alleged against this one, it was announced by
this court that in such a case it was erroneous to instruet
the jury that the railroad company was liable if it failed
to give the signal required by statute, provided the in-
jury was caused in consequence of such omission. (See,
also, Omaha & R. V. R. Co. v. Talbot, 48 Neb., 627; Kansas
City & O. R. Co. v. Rogers, 48 Neb., 653.)

We are very earnestly urged to re-examine the question
in this case and reverse the rule established in what we
will designate, for convenience, the Metcalf Case; and
some quite forcible arguments in support of a contrary
doctrine are presented in the briefs filed in this case, and
also in those filed in other cases now pending and in
which a similar question arises for consideration. We
have carefully considered the cases which were cited by
Commissioner IRVINE in the Metcalf Case, and from an
investigation of which a conclusion was reached that the
doctrine stated in the Metcalf Case had been forecast in
prior decisions of this court, in cases where the same or a
kindred principle was more or less directly involved and
considered. We have been furnished with no arguments
sufficiently convincing to cause us to change our views
on this point as embodied in the opinion to which we have
referred, and hence must again signify our approval of
the reasoning in that case.
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In the absence of any statutory provisions on the sub-
ject, it is the duty of the railway company, in approaching
with its train the crossing of a highway, to use ordinary
care to avoid a collision with, or injury to, persons on the
highway, to provide the means and to give suitable warn-
ings of the approach of the train. (4 Am. & Eng. Ency.
of Law, 910.) By statutes in some states certain precau-
tions have been made necessary to be observed on the
nearing of a train to a crossing, and an absolute liability
placed upon the company for a failure of the observance
of the requirements of the statute. (See Code of Tenn.,
1884, secs. 1298, 1300.) In other states the enactments
are not so stringent, and of the latter is our own state.
We have hereinbefore quoted it. As we view it, the leg-
islature selected the bell and whistle as the best means,
and the ringing of one and blowing of the other, the best
manner of giving notice of the coming of an engine and
train to the crossing of a street or highway. This may
be said to be but the expression of what the law-makers
afforded as, in their judgment, the best method of effect-
ing the purpose sought, the performance of some, at least,
of the duties of a railway company to observe ordinary
care in the running of its trains. To this was added the
liability to accrue for a failure to perform any duty which
arises on the part of any person or corporation when in a
situation or under conditions where the exercise of ordi-
nary care is required. The section does not change the
existing rules of evidence in regard to the establishment
of any of the elements or constituents of the act or acts
referred to in it, by making any greater or lesser amount
of evidence necessary to the proof, or attach more or less
weight to the proof of any of the facts; and it follows that
any and all the facts proved, including that of failure to
comply with the prescription of the statute, are but evi-
dential of negligence; whether there is negligence, not
being established as a matter of law for the court to de-
termine, but whether existent, in view of the facts and cir-

cumstances of the case, as a matter of fact, the answer is
36
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to be given by the jury. The section does not mean, “If
you have performed what is herein commanded, you have
exercised ordinary care, and all that is required, and will
be relieved from liability,” nor does it mean that if you
have not performed or complied with the exactions, you
have been guilty of negligence as a matter of law; but its
fair meaning, and under the doctrine adopted and now
approved by this court is: “Your failure to comply with
the requirements hereof shall furnish evidence from
which a jury may infer your negligence.”

There are other and further assignments of error, but
we do not deem their discussion essential at the present
time. It follows, from what we have hereinbefore ex-
pressed, that the judgment be reversed and the cause
remanded. ,

REVERSED AND REMANDED.

NORVAL, J.

I concur in the conclusion reached, but do not agree to
all the reasons given in the above opinion for the reversal
of the judgment of the trial court.

VERNON W. HALBERT v. M. H. B. ROSENBALM ET AL.
FrLep OcTOBER 22,1896. No. 6079.

1, Trial: ExcLUDpING WITNESSES: REVIEW, An application to have the
witnesses excluded from the court room during the progress of the
trial of the cause in which they are to be examined is addressed to
the sound discretion of the trial judge. Where a request for such
action is refused and no abuse of the discretion is apparent, there
is no available error.

2. Review: CoNFLICTING EVIDENCE. A verdict upon conflicting evi-
dence, with sufficient evidence to sustain it, will not be disturbed.

: IssUES IN APPELLATE CoURT. In an appeal from the county
court to the district court, the cause must be tried on the same is-
sues as were tried in the county court, unless some new matter
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has arisen since the trial there, such as payment, etc. (Fuller o.
Schroeder, 20 Neb., 631.)

4, Conversion of Note: MEASURE oF DAmMAGEs. The general rule is
that in an action for the conversion of a promissory note, the
measure of damages in the event of a recovery is the value of the
note at the time of its appropriation, with interest thereon.

b. Negotiable Instruments: INTEREST: CONVERSION: ACTIONS. A prcm-
issory note which provided for interest annually on the principal
sum evidenced by it, had been for a number of years in the posses-
sion of one who it was determined was not the owner of it or en-
titled to its possession, but who, during the time he had the note
in possession, collected the annual installments of interest as th:y

- became due, and appropriated them to his own use. Held, That an
action would lie and could be maintained in favor of ithe owner of
the note for the aggregate amounts of the payments of interest so
collected against the party who received and appropriated them.

6. Rulings on Evidence: HarMLESs ERROR. Alleged errors in relationr
to the exclusion of evidence examined, and held that, if any errors
in the action of the court, inasmuch as evidence of a like charac-
ter and to the same effect of that excluded was admitted or ap-
peared in other portions of the evid-nce, both prior a-d subse-
quent to the time of its exclusion, they were without prejudice.

Erior from the district court of Washington county.
Tried below before DOANE, J.

Charles Offutt, for plaintiff in error.
Jesse T. Davis and W. W. Slabaugh, contra,

Hanrisox, J.

This action was commenced by the plaintiff in the
county court of Washington county, originally, against
M. H. B. Rosenbalm of defendants, and in the petition
there filed it was in substance alleged that on October 5,
1883, the defendant executed and delivered to Vilina
1ild a promissory note, which was afterward, and prinr
to its maturity, sold by her and assigned to one Victor G.
Lantry; that at the time she sold the note she indorsed
the same in blank and thereby became liable for its pay-
ment; that the note was sold and assigned on the day he
purchased it, by V. G. Lantry, to John 8. Halbert, who
goon thereafter sold and assigned it to the plaintiff, the
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owner and holder thereof; that no part of the note had
been paid except such sums as were thereon indorsed
(the note was attached to the petition and made a part
thereof), and that there was due the plaintiff from de-
fendants on the note the sum of $740.77, for which judg-
ment was demanded.

The defendant TRosenbalm answered, admitting the
execution and delivery of the note and the amount due
and unpaid, as alleged in the petition, but denied the
plaintiff’s ownership of the note, and alleged that the
pretended indorsement of the note by Vilina Wild was
a forgery, and that the assignment to plaintiff was by
Victor G. Lantry, who had no interest in the note. There
was a general denial of the other allegations of the pe-
tition.

Vilina Wild made application to intervene and plead
and litigate her rights, and she filed what was denomi-
nated an answer, in which she admitted the allegations of
the petition in regard to the making and delivery of the
note to her by Rosenbalm and denied each and every
other allegation in the petition contained, and further
pleaded as follows: .

“3. And further answering, I, Vilina Wild, allege that
on or about the 5th day of October, 1883, 1 left the said
note with Victor G. Lantry as a trustee and for safe-keep-
ing,to be returned to me whenever same was demanded; I
have demanded the same, and said Lantry refused to re-
.urn the same; that I never sold, assigned, or in any way
parted with the possession of said note; that the same
was left in the possession of said Lantry; that it was pre-
sumed by me to be in the possession of said Lantry, as
trustee, until shortly before the beginning of this suit;
that Lantry never informed me, Vilina Wild, that he
claimed the ownership of said note; that I, Vilina Wild,
never sold or assigned said note to said Lantry, or to any
person or persons; that she never made her mark on said
note; that the pretended indorsement is fraudulent and
unlawful, and is a forgery; that said Vernon W, Halbert
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and said John S. Halbert are not innocent purchasers of
said note.

“4, That the plaintiff has collected as interest on said
note the following sums of money, to-wit: October 3,
1884, $65.12; November 4, 1885, $65.12; December 12,
1886, $65.12; December —, 1887, $65.12; October 5, 1888,
$65.12; October 5, 1889, $65.12; October 5, 1890, $65.12;
total amount, $390.72; that said interest was and is now
due and owing to Vilina Wild as owner of said note.

“The said Vilina Wild prays plaintiff’s cause of action
may be dismissed, and that the ownership of said note
may be adjudged in the intervening defendant, Vilina
Wild, and that judgment may be entered against the
plaintiff herein for the sum of $390.72, with interest at
seven per cent per annum on the amount above stated
to have been paid said plaintiff from the dates of pay-
ment thereof, and for costs of suit.”

To this the plaintiff pleaded as follows:

“And now comes the said plaintiff and for answer to
the petition of Vilina Wild, intervenor herein, denies
each and every allegation in said petition contained,
which does not admit the allegations of the petition of
this plaintiff herein filed against the defendant, M. H.
B. Rosenbalm, to be true.

“And this plaintiff further answering says that the
said Vilina Wild should not recover as intervenor in the
cause for the following good and sufficient reasons, in
addition to the allegations of ownership in the petition
of this plaintiff herein filed:

“1. That the said Vilina Wild is not the owner and
holder of said note and is not entitled to the proceeds
thereof, but sold and assigned the same and all her inter-
est therein, sometime in the month of March, 1884,
whereby her said cause of intervention should abate.

«9. That on the 18th day of October, 1890, she filed her
petition in the district court of Washington county, Ne-
braska, against one Victor G. Lantry, praying that an ac-
counting be had and that answer was filed therein by
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said Lantry, fully accounting to her for said note and
the proceeds thereof, which said issue is now joined and
said cause of action and intervention has never been
withdrawn from said cause, but the issues thereof are
still pending in the district court of said county.

“3. That heretofore, to-wit, on the 3d day of January,
1891, the said Vilina Wild brought her action in the dis-
trict court of said county against Victor G. Lantry and
William H. Eller, defendants in replevin, the object and
prayer of said petition being for judgment against the
defendant for a return of said note and a certain mort-
gage therewith, or for the value thereof if the same is not
returned, and for costs and damages for its detentions,
and the said issues are now pending in that court.”

The case at bar was tried in the county court, and from
a judgment there in favor of Vilina Wild was appealed
to the district court of Washington county, wherein the
plaintift filed a petition, which was, in substance, the
same as that filed in the county court. Rosenbalm an-
swered in like effect as in county court, and the answer
filed for Vilina Wild did not differ materially from that
filed by her in the county court, except in the amount of
the recovery demanded being increased from $390.72 to
$445.84.

A motion was filed for plaintiff to strike from Vilina
Wild’s pleading all of paragraph 4 thereof, which is the
portion in which the collection of the interest on the note
by the plaintiff was stated; also to strike from the prayer
all reference to such interest or demand for the recovery
thereof. On hearing, this motion was overruled and
plaintiff was given leave to plead. The plaintiff then
replied to Vilina Wild’s answer, stating:

“This plaintiff objects and protests against the con-
sideration of any matters or allegations made in said
answer and objects and protests against the trial or hear-
ing of any of the issues offered or tendered in said answer
for the reason that this action was instituted.in the
county court of Washington county, Nebraska, which
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said court has a jurisdiction limited to civil cases in any
sum not exceeding $1,000, exclusive of costs, and the
amount in controversy in this action, as claimed by the
said defendant, Vilina Wild, in her answer and cross-pe-
tition, is more than the sum of $1,000, exclusive of costs,
for inasmuch as the said Vilina Wild, in said answer,
seeks to recover a promissory note of the value of $720.63
with interest from October 5, 1890, at nine per cent, and
the further sum of $445.84, with interest from dates prior
to said October 5, 1890, at seven per cent,” and also de-
nied each and every allegation of the third and fourth
paragraphs of such answer, except as to portions in the
reply expressly admitted and charged to be true, and
further pleaded:

“Further replying to said answer of the defendant
Vilina Wild, this plaintiff says:

¢«1. That this plaintiff purchased said note, as in his
petition alleged, from John 8. Halbert, and the said John
S. Halbert purchased the same from Victor G. Lantry,
the same Victor G. Lantry mentioned and named in the
third paragraph of the said defendant Vilina Wild’s an-
swer; that said purchase was made from said Victor G.
Lantry by said John S. Halbert, on the — day of X
1884, and the said John 8. Halbert paid the said Victor
G. Lantry therefor the sum of $729.60, and the said Vic-
tor G. Lantry received the same in execution and dis-
charge of the trust under which he, the said Lantry, held
said note.

«2, And plaintiff says that the said money so received
by said Victor G. Lantry was by said Victor G. Lantry
applied in discharge of the trust under which he, said
Lantry, held said note, and the beneficiary of said trust
received thereafter the full amount of the proceeds of
said note so paid to said Victor G. Lantry, and thereby
acquiesced in and ratified the sale of said note by said
Victor G. Lantry.

«3. Plaintiff further says that at the time said Victor
G. Lantry sold said note said Lantry was the trustee
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holding the same for the said Vilina Wild as the pos-
sessor of the legal title, and for one M. B. Wild, the hus-
band of Vilina Wild, as the owner of the equitable title
to said note, one or both, this plaintiff is not informed
and cannot positively state which.

“4. That the said Vilina Wild and the said M. B. Wild,
the owners of the legal and equitable title respectively to
said note, have acquiesced in the sale of the same by re-
ceiving the proceeds thereof from the said Victor G.
Lantry and by failing for all time since the sale of said
note by the said Victor G. Lantry to John 8. Halbert on
the day aforesaid, to make any objections whatsoever
thereto, to demand the payment of any of the interest
from the maker thereof, or from this plaintiff, or the said
John 8. Halbert, or the said Victor G. Lantry, the said
Vilina Wild and the said M. B. Wild, each and both of
them, during all of said time, since the assignment of
said note to said John S. Halbert, well knowing of said
assignment thereof and well knowing that the maker of
said note, the defendant M. H. B. Rosenbalm, was able
to pay the same when due and that the same was well
secured by a mortgage upon real estate, and notwith-
standing that fact have never demanded any payment of
said note or the interest thereon or any part thereof,
either from the maker of said note or from this plaintiff,
and by virtue of said laches and delay, the said Vilina
Wild is estopped to assert any claims whatsoever against
this plaintiff, either to said note or to the money which
this plaintiff has collected thereon.

“5. That by virtue of the facts aforesaid, and by virtue
of the further fact that the said Victor G. Lantry was the
trustee of the defendant Vilina G. Wild and of the said
M. B. Wild, he, the said Lantry, had authority to collect
the said note and to indorse the same and receive the pro-
ceeds thereof, and the said Victor G. Lantry did so col-
lect said note and receive the proceeds thereof for the
use, behoof, and benefit of the owner thereof. :

“¢, That though said note was made payable to the
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said Vilina Wild, the said Vilina Wild was not the real
party in interest therein, and was not in her own right
or person entitled to the proceeds of said note, and did
not actually own the same, but that the real owner
thereof was the said M. B. Wild, and that said note was
made payable to said Vilina Wild because the same wax
secured by a mortgage upon real estate in Washington
county, Nebraska, and in recording said mortgage the
record and description of the said note would necessarily
appear upon the records in the county clerk’s office of
. Washington county, Nebraska; that at the time the said
M. B. Wild was insolvent and unable to pay his debts,
and a number of his, said M. B. Wild’s, creditors had
obtained judgment against said M. B. Wild in the courts
of Washington county, Nebraska, and were instituting
supplementary proceedings for the purpose of satisfying
their said judgments, executions on said judgments hav-
ing been returned ‘no property found,” and for and on ac-
count of these facts, the said note was made payable to
the said Vilina Wild, the wife of the said M. B. Wild, in
.order to prevent said M. B. Wild’s creditors from know-
ing that he, the said M. B. Wild, owned said note or had
any interest therein; that said note never was the actual
property of the said Vilina Wild, nor the proceeds
thereof nor the money called for by the same, but the
same belonged to the said M. B. Wild, the husband of the
said Vilina Wild; that said Vilina Wild, at the time said
note was taken, well knew that the reason and purpose
of taking the same in her own name was as hereinbefore
stated, and that the said M. B. Wild was the real owner
thereof and that she was by law charged with the trust
of accounting to him for the full amount thereof, and the
plaintiff says that the full amount of said note has been
received and appropriated by said M. B. Wild; that the
defendant Vilina Wild fully acquiesced therein and that
she is estopped to set up any title to the same against
this plaintiff or charge this plaintiff with the amount of
said note or any sum collected thereon by reason of the
matters and facts hereinbefore stated.”
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To this counsel for intervenor interposed a motion to
strike out all except the second defense, which was the
general denial, for the reason that they presented new is-
sues not raised and tried in the county court. This mo-
tion was overruled. In a trial of the issues to the court
and a jury there was a verdict and judgment for the in-
tervenor, and the plaintiff has prosecuted error proceed-
ings to this court.

At the inception of the trial of the case in the district
court the plaintiff requested the separation of the wit-
nesses and also their exclusion from the court room,
which request was denied. It is urged that in this there
was error. It was a matter within the discretion of the
trial court; the litigant was not entitled to it as a matter
of right. (Binfield v. State, 15 Neb., 484.) There was no
abuse of discretion in refusing the request which calls
for a reversal of the judgment.

It was assigned for error that the verdict was not sus-
tained by the evidence. We have carefully examined
and considered the evidence. It is conflicting as to the
points in the case necessarily passed upon by the jury in
arriving at a verdict, but sufficient to support it, hence
this assignment is of no avail.

It is argued that the cause of action stated in Vilina
Wild’s answer was barred by the statute of limitations.
By reference to the statement of the pleadings herin,
in the county court, it will be seen that the plea of the bar
of the statute of limitations was not interposed in that
court, either by demurrer or answer. The case keing on
appeal from the county to the district court, the issunes
for trial in the appellate -court could not be different
from those presented and tried in the county court unless
some new matters had arisen since the trial, such as pay-
ment, release, etc. (Fuller v. Schroeder, 20 Neb., 631.) It
is true, as we have before stated, that the judges of the
district court overruled a motion to strike from the plain-
tiff’s plea to Vilina Wild’s answer the portions of it un-
der which we presume it is claimed the bar of the statute
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was stated, but, subsequently, the court refused to give to
the jury, in the charge, an instruction on the subject of
the statute of limitations and its effect upon the rights of
Vilina Wild to recover in the action, as prepared and re-
quested on behalf of the plaintiff, and wholly ignored in
the instructions to the jury the matter of the statute of
limitations as applicable in the case, thus clearly indicat-
ing that it was not considered as of the issues, and we ap-
prove of the action of the trial court in this particular,
hence the effect of the statute of limitations as an issue
need not now be considered.

In regard to the question of whether or not the inter-
venor had lost the right to the relief claimed through
laches we will say that, in view of all the facts and cir-
cumstances adduced in evidence bearing upon this sub-
ject, it was within the province of the jury to deterinine
it, and it was properly submitted by an instruction. The
jury settled it on conflicting evidence which was suf-
ficient to support the finding, hence it will not be dis-
turbed.

Before pleading to the answer of Vilina Wwild the
plaintiff moved th;z/ court to strike from her answer all
of paragraph 4 thereof, which contained the allegations
in regard to the collection by plaintiff of interest which
acerued annually on the note, and also to strike from the
prayer of her answer all the portion in which demand
was made for the recovery of such amounts of interest.
This motion was overruled, and, under an assignment of
error as to such action, it is argued that the intervenor
could not claim ownership of the note and recovery of
interest thereon, which had, prior to the coniniencement
of this action, been collected by the plaintiff. As we
read and understand the answer of the intervenor, it
denies plaintiff’s ownership of the note; denies that the
intervenor ever indorsed or transferred it; asserts her
ownership and the collection by plaintiff of the interest
installments and their appropriation by him. The case
seems to have been presented by the attorneys for inter-
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venor, and the trial proceeded at all times on the theory
that Vilina Wild had been the owner of the note and en-
titled to the interest, which, at any time, by its terms,
became due, and her consequent right to recover it, and
any sums of it collected and appropriated by any person
without authority so to do. It is alleged by counsel for
plaintiff that the cause of action, if one for conversion,
accrued when the note was appropriated by plaintiff and
that the interest payments were but subsidiary to the
notes and incidental, and the action for the recovery of
the note necessarily one and indivisible, in which there
might be a recovery of the value of the note as of the time
of the conversion, but not for any interest which, by the
terms of the instrument, had become due and been col-
lected by the party in possession of the note. The gen-
eral rule is, no doubt, that in an action for the conversion
of a promissory note the measure of damages is the
value of the note at the time of appropriation, with inter-
est thereon. But here we have a case in which the party
in possession of a note which provides for the payment
of interest installments during the life of the note and
before its maturity, who, after the debt was due, came
into court to recover the amount thereof from the maker
of the note, also the original payee who intervenes and
claims ownership of the note in suit, and prays a recovery
of sums of interest collected when due by the party in pos-
session of the note, and who at no time, according to the
finding of the jury, was owner of the instrument and con-
sequently not entitled to the interest. The interest pay-
ments, it is true, were provided for by and in the note,
but they were to be made at definitely designated dates,
the amounts so outlined as to be ascertainable by slight
computations, and the payment of each not in any man-
ner or degree connected with the final pavment of the
principal, certainly not as to time, and not necessarily as
to the person to whom it must be made, as it was possi-
ble that this might be different as to each payment of in-
terest, if the ownership at each time was in a different
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person. To say that the intervenor should recover but
the face value of the note at the time of the conversion,
with intertst allowed by law to date of verdict or pay-
ment, would not be exact justice between the parties.
The amount of damages to the intervenor is ascertained
and measured by the evidence. The plaintiff, when he
made collections of interest, was not the owner of the
note; he had no right to them and his retention and use
of them were direct wrongs, as against the rights of the
intervenor. Justice in the case would seem to demand
that the intervenor be allowed a recovery in the amount
of the value of the note, if asked, together with such inter-
est as had been collected by plaintiff, or for the aggre-
gate sum of the installments of interest collected Without
including the value of the note if she desired to recover,
as she signified in her pleading herein that she did. In
an action to recover for the conversion of corporate stock
(see Hublell v. Blandy, 49 N. W. Rep. [Mich.], 502) it was
held: “In such case the bailor may recover the value of
the stock at the time of conversion, with all dividends
paid from the time of delivery, together with interest on
the value of the stock from date of conversion, and.on the
dividends from date of respective payments.” (Bank of
Montgomery v. Reese, 26 Pa. St., 143; Morris v. Coburn, 9
8. W. Rep. [Tex.], 345.)

It is claimed that the trial court erred in excluding
certain evidence offered on behalf of plaintiffs. One con-
tention is that M. B. Wild, the husband of the intervenor,
made a trade out of which arose an indebtedness in his
favor which was evidenced by the note herein involved;
that it belonged to him and was made payable to his
wife, the intervenor, as payee, pursuant to his directions,
and to induce his creditors, who were numerous and
clamorous, to believe that it was her note. It is further
asserted that evidence of the facts just outlined was com-
petent on the issue of whether the intervenor did indorse
the note, as alleged; that it would tend to support the
allegations that she did so, for the reason that it would
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tend to show that she had no real interest at stake, and
hence would more readily indorse the note than if such
action effected a transfer of her actual ownerfhip of the
instrument. The portion of the record to which we are
referred as showing this alleged error is as follows:

Q. Will you state, please, the reason why the note was
‘taken payable to Vilina Wild?

A. Why, the sheriff was after Milt pretty lively, and he
put it in her name.

Objected to, as irrelevant, incompetent, and imma-
terial. Objection sustained, and plaintiff excepts.

Mr. Offutt: I offer to show by this witness that at the
time the note was taken, to-wit, on October 5, 1885, it
was given in consideration for property, the whole equi-
table and beneficial title to which was in Milton B. Wild,
the person who afterwards received credit for the note,
and that the note was made payable to the wife, Vilina
Wild, because at that time, to-wit, on the date that the
note was executed, Milton B. Wild was insolvent and be-
ing pursued by his creditors, by creditors’ bills and bills
of discovery, and that inasmuch as this note was to be
secured by a mortgage and would appear of record, the
legal title is taken in Vilina Wild while the beneficial
ownership was conceded to be in Milton B. Wild.

Objected to, as irrelevant, incompetent, and imma-
terial. Objection sustained, and plaintiff excepts.

If the offered evidence, or any part of it, was competent
and should have been admitted, which we do not decide,
it was, according to the argument here, such of it as
tended to establish that the real owner of the note was
Milton B. Wild, and that his wife, to whom it ran in
terms, had no interest therein. By a glance at the ques-
tion and answer which immediately preceded the offer,
and which we have just quoted, it will be noticed that it
appears that the note was made to the intervenor simply
because “the sheriff was after Milt pretty lively.” No
motion was made to strike this out of the record and it
stood as evidence. Immediately preceding it appears the
following:
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Q. Were you present at the time this note of October
5, 1883, was executed?

A. Why, yes; it was executed at my office.

Q. Who else was present at the time?

A. Idon’t recall now; it was one of Milt’s deals, and I
think I drew up the mortgages.

Q. Do you know whether Vilina Wild was present or
not?

A. Why, no, she was not there.

Q. What was done with the note immediately after 1t
was executed or signed by Rosenbalm?

Objected to, as having been gone over.

Q. From that time until the time it was indorsed, as
you stated, by Mrs. Wild?

A. Oh, I putit in Milt’s package. He had a package of
notes there at that time.

Q. You may state whether it went out of your office in
the meantime or not. Did it go out of your office from the
time it was executed until the time that the indorsement
was made?

A. Never.

Q. Did Vilina Wild see the note from the time that the
note was executed until the time that the indorsement
was made?

A. Why, she had no knowledge of the note and never
saw it.

There was other evidence given by this witness, which
was to the effect that Milton B. Wild, and not the inter-
venor, was the owner of the note; that “there was nothing
peculiar about this other than about other notes, besides
this,—taken in her name, but always for Milt’s benefit.”
There was also evidence that the transaction from which
sprung this note was a trade of Milton B. Wild’s, and with
which the intervenor had no concern, and in which she
took no part; hence, if any error in the exclusion of the
offered evidence, it was without prejudice. (Green v. Hugh-
itt School Township, 59 N. W. Rep. [S. Dak.], 224; Barber
v. James, 31 Atl. Rep. [R. L], 264; Sclwartz v. Karlovsky,
51 Ill. App., 371) ,
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It follows from the conclusions reached herein on the
questions presented and discussed that the judgment of
the district court must be

AFFIRMED.

E. J. ROSECRANS, SHERIFF, V. MARGARET 1. ASAY.
FmLep OCTOBER 22, 1896. No. 6793.

1. Replevin: DamagEs: PLEADING. In replevin special damages must
be pleaded by the plaintiff or they cannot be. recovered.

2. : . Hecld, That the petition is sufficient, after
judgment to sustain the findings.

4, Review: AFFIDAVITS: BiLL oF ExceEpTioNs. Affidavits used at a hear-
ing of a motion for a new trial cannot be considered in the su-
preme court in error proceedings unless made a part of the record
by a bill of exceptions.

Damages held not excessive,

ERROR from the district court of Sheridan county.
Tried below before BarTOW, J.

C. Patterson, W. W. Wood, and Stewart & Munger, for
plaintiff in error.

Thomas L. Redlon, contra. >

NORVAL, J.

<

This is an action to recover the possession of certain
personal property. The petition contains the usual alle-
gations in replevin, and prays damages for the unlawful
detention and for the loss and injury to the property.
The answer consists of a general denial. There was a
trial to the court, with findings and judgment for the
plaintiff, her damages being assessed at $500. Upon a
motion for a new trial a remittitur for $250 was required
to be, and was, filed by plaintiff as a condition of sustain-

]
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ing the judgment, for a like sum. The defendant prose-
cutes error.

Three grounds are relied upon for a reversal of the
judgment: 1. The findings are contrary to the evidence.
2. The damages are excessive. 3. There was error in not
granting a new trial because of newly discovered evi-
dence.

Margaret I. Asay, the plaintiff below, was the owner of
a quantity of personal property, consisting of seven or
eight wagon loads of household goods, furniture, pictures,
books, bric-a-brac, etc. In April, 1891, she caused the
same to be carefully and securely packed in strong
wooden boxes at Pine Ridge Agency, and transported
thence by teams to Gordon for shipment to Illinois.
While at Gordon the goods were attached as the property
of J. F. Asay by the defendant as sheriff. The next day -
plaintiff recovered possession by a writ of replevin, and
on the same day the defendant seized the goods under
other attachments, issued against said J. F. Asay. Nine
days later plaintiff instituted this action, obtaining pos-
session, it is claimed, of only a portion of the property
attached, and that in a badly damaged condition. What-
ever goods were taken under the second replevin writ
were shipped by rail from Gordon, this state, to Oregon,
Illinois, where plaintiff received them. When they
reached the said place a considerable part was missing,
and numerous articles were injured. But it is insisted
that there is no testimony to show that the loss and in-
jury occurred while the goods were in defendant’s pos-
session,but that the same may have happened while being
transported on the cars, or by wagon from Pine Ridge
Agency to Gordon. The evidence shows that the goods
were packed with unusual care, under the personal super-
vision of the plaintiff, the boxes were bound with wire,
and that it was impossible that any part could have been
abstracted or injured while en route to Gordon, since
none of the boxes were missing or had been opened. After
the attachments were levied, and while the goods were in

37











































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































