Nebraska Supreme Court Online Library
www.nebraska.gov/apps-courts-epub/
09/10/2026 04:51 AM CDT

VouL. 48] JANUARY TERM, 13Y6. 461

Home Fire Ins. Co. v, Arthur,

HoME FIRE INSURANCE COMPANY OoF OMAHA V. JoRN C.
ARTHUR.

FiLED MAY 19, 1896. No. 6650.

1. Recovery for Commissions and Attorney’s Fees. Evidence ex-
amined, and held to sustain the judgment complained of.

2. Pleading: FAILURE TO ATrAacH EXHIBIT. The failure to attach an
exhibit, to which reference is made in a pleading, is not of itself
ground for a demurrer, provided ihe matters alleged in such
pleadings amount to a cause of action or defense.

A pieading in which the only cause of action is for

“money due, as per account hereto attached, and marked Exhibit

B,” but which is accompanied by no exhibit or allegation show-

ing the nature of the alleged indebtedness, fails to state a cause

of action.

ERrror from the district court of Thurston county.
“Tried below before NORRIS, J.

Joln F'. Talbott, for plaintiff in error.
T. M. Franse, contra.

Post, C. J.

The judgment complained of in this proceeding is the
result of two causes, one of which originated before a
justice of the peace and the other before the county judge
of Thurston county. In the district.court, to which one
cause had been removed by petition in error, and the
other by appeal, they were by eonsent of parties consoli-
dated for trial. The defendant in error, who was desig-
nated as plaintiff in the consolidated action, by his peti-
tion claimed the sum of $12.45, being a balance of $7.25
due as commissions upon premiums for insurance written
by him while acting as agent for the defendant company,
and the further sum of $5.20 for services rendered as an
attorney at law. The answer, which puts in issue the
material allegations of the petition, is accompanied by a
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counter-claim in the following language: “At the com-
mencement of this action the plaintiff was and now is
indebted to this defendant in the sum of $11.55 by ac-
count which is here attached and marked Exhibit ‘A.
Wherefore it prays judgment,” etc. There is, however,
no exhibit accompanying the answer, or allegation of
any kind indicating the nature of the defendant’s claim.
Upon a trial of the issues thus joined to the court, a jury
being waived by the respective parties, there was a find-
ing and judgment for the plaintiff therein for the full
amount of his claim, and which has by means of the
petition in error of the defendant company been removed
into this court for review.

There is no dispute respecting the amount of insurance
written by the defendant in error, the controversy being
confined to the rate of commission he is entitled to
charge therefor. Evidence was introduced tending to
prove that the service for which he claims was rendered
under and by virtue of a written agreement, which is
made a part of the bill of exceptions. If computed in
accordance with the terms of said agreement, his commis-
sions have been paid in full and there is due from him
to the plaintiff in error a balance on account of premiums
received. On the other hand, he had, according to his
own testimony, for reasons not material to this contro-
versy, quit the service of the plaintiff in error under said
agreement previous to the time in question, and the in-
surance claimed for was written by him under a subse-
quent special agreement. Upon that issue the evidence
is conflicting, but sufficient to sustain the finding of the
district court. What has been said respecting the charge
for commissions applies as well to the claim for service
of the defendant in error as an attorney at law in secur-
ing judgment in behalf of the plaintiff in error upon a
note payable to the order of the latter. It is not dis-
puted that the commissions provided by the agreement
mentioned were intended as compensation in full for
all service rendered by the defendant in error in making
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collection of notes taken by him for premiums; but ac-
cording to the finding of the district court, which upon
the evidence adduced must be accepted as conclusive,
the service claimed for was performed in pursuance of a
special contract subsequent to the abrogation of the
agreement relied upon as a defense.

Exception was taken to the exclusion of evidence in
support of the counter-claim above set out. We are,
however, unable to say that the court erred in the ruling
complained of. The alleged counter-claim stated no
cause of action, and the evidence offered was responsive
to no issue raised by the pleadings.

We quite agree with counsel for plaintiff in error that
the failure to attach an exhibit, to which reference is
made in a pleading, is not of itself ground for a demurrer,
provided the matters alleged, when liberally construed,
constitute a cause of action or defense (Pefley v. Johnson,
30 Neb., 529); but in this instance, as will be observed
from an inspection of the pleading under consideration,
there is no allegation of fact whatever, and by no reason-
able construction can it be said to state a cause of action.
There is no error in the record and the judgment will be

AFFIRMED.

FRANCIS SCHOONOVER V. JOSEPH SAUNDERS ET AL.
FiLEp MAay 19, 1896. No. 6623.

1. Appeal to District Court: Dismissar. In an appeal from justice or
county court to the district court, if the appellant fails to perfect
an appeal in the requirement of filing a transcript of the proceed-
ings of the lower court within thirty days of the rendition of the
judgment, and a transcript is procured and filed by appellee as is
provided by statute, or one has been filed by appellant out of time,
it is proper practice, under the provisions of section 1011 of the
Code of Civil Procedure, to make a motion to dismiss the appeal.

2. : LacHES: DisMissar: EVIDENCE. The evident finding of the
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trial court on the showing made in regard to the laches of appel-
lant in the failure to perfect an appeal, held to be the true and
correct one.

ERROR from the district court of Red Willow county.
Tried below before WELTY, J.

S. R. Smith, for plaintiff in error.
Rittenhouse & Boyle, contra.

HARRISON, J.

In this case there was a trial of the issues to the
county court of Red Willow county, resulting in a judg-
ment for defendants. For the plaintiff, in the course of
an attempted appeal of the action to the district court,
there was filed a transcript of the proceedings in the
county court, which, it is conceded, was not so filed
within the time prescribed by statute. A motion was
filed on behalf of defendants to dismiss the appeal on
the ground that the transcript of the proceedings in
county court was not filed in the appellate court within
thirty days from the rendition of the judgment in the
lower court. This motion was sustained and the appeal
dismissed. The case has been removed to this court by
error proceedings.

Counsel for plaintiff claims that the defendants, by
the motion to dismiss, entered a general appearance in
the cause, and could not complain that the transeript was
not filed in time; that the defendants should have con-
fined their action to questioning, by proper pleading,
the jurisdiction of the appellate court. In section 1011
of the Code of Civil Procedure, in relation to failure to
perfect appeal, applicable to actions in county court,
it is provided as follows: “If the appellant shall fail to
deliver the transcript and other papers, if any, to the
clerk, and have his appeal docketed as aforesaid within
thirty days next following the rendition of said judg-
ment, the appellee may, at the first term of the district
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court after the expiration of thirty days, file a transcript
of the proceedings of such justice, and the said cause
shall, on motion of said appellee, be docketed, and the
court is authorized and required, on his application,
either to enter up a judgment in his favor, similar to that
entered by the justice of the peace, and for all costs that
have accrued in the court, and award execution thereon,
or such court may, with the consent of such appellee,
dismiss the appeal at the cost of the appellant and re-
mand the cause to the justice of the peace, to be there-
after procceded in as if no appeal had been taken.” The
appellant in the case at bar had filed a transcript, but
without the statutory time. It was not necessary for
the appellee to file another. (Muldoon v. Levi, 25 Neb.,
457.) It is proper practice for the appellee who desires
to take advantage of such a failure to perfect an appeal,
to move the court to enter up a judgment in his favor
similar to that from which the appeal was attempted,
or to dismiss the appeal. The right to make the motion
for either is conferred by statute, and the appearance
may be in the manner indicated by the statute on the
subject. An affidavit was filed on the part of plaintiff,
by which it was sought to establish that it was not be-
cause of any laches of plaintiff or counsel that the tran-
script had not been filed in time, and a counter-affidavit
was placed of record for the defendants. From an exami-
nation of the facts shown by these affidavits as attendant
upon the procurement of the transcript, we must con-
clude that the evident finding of the district court on
this point was true and correct, and it will be sustained.
No other alleged errors are argued in the brief of counsel
for plaintiff, and it follows, from the conclusions reached
on those presented and considered, that the judgment of
the district court will be
AFFIRMED,

34
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JOSEPH B. WEST Vv. CITY OF OMAHA.
FiL.Ep MAy 19, 1836. No. 6589,

1. Municipal Corporations: COXDEMNATION PROCEEDINGS: WATVER!
INTEREST ON AWARD. A petition filed with and acted upon by the
proper authorities of the city of Omaha was as follows: ‘“We, the
undersigned owners of the lots below described set opposite our re-
spective names, do hereby petition your honorable body to cause to
be opened and extended Twenty-second street from the south line
of E. V. Smith’s Addition south to Charles street, said city. In
consideration of such action we hereby waive all right and claim
to prepayment or tender of damages which may accrue to us by
the appropriation of any of our real estate therefor, or otherwise.
Our damages to be duly ascertained and paid to us as the fund
therefor may accrue from the payment of assessment or special
taxes as by law provided, or through the judgment of the courts.
Said street so to be opened to be sixty-two (62) feet wide, the
width of the lots below described.” Held, That the parties who
signed the petition each waived the right to have the damages
awarded to him by the appraisers in condemnation proceedings of
his property taken in the course of the improvement asked by
the petition, paid at the time the property was taken, and was not
entitled to collect interest on the amount of the award from the
date of the appropriation of the property to the time of its pay-
ment from funds derived from the collection of the taxes levied
for its payment.

. VALUE oF House: EvinExce. Evidence in regard to
the value of a house removed by plaintiff from premises appropri-
ated by the city in the course of the extension of a street and
converted to his own use examined, ana held insufficient to susr
tain the finding of the trial judge on this point.

2.

ERROR from the district court of Douglas county.
Tried below before ScorT, J.

Edward W. Simeral, for plaintiff in error.
EB. J. Cornish, contra.

HARRISON, J.

It appears that the proper authorities of the city of
Omaha, on or about the 12th of September, 1889, in the
course of a proposed extension of Twenty-second street,
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appropriated lot 12, in Godfrey’s Addition to Omaha, on
which there was thén a dwelling house, a barn, and cer-
tain other improvements. The city authorities had
caused the property to be appraised in what may be
termed condemnation proceedings, in the manner pro-
vided by law, and the committee of appraisers made the
following report:

“We, the undersigned committee duly appointed by
the mayor and confirmed by the city council of Omaha
city, and having qualified for the duty as required by
law to assess any damages that may arise by appropriat-
ing land for the opening of Twenly-second street from
E. V. Smith’s Addition to Charles street, do find the fol-
lowing persons entitled to the amount of money as
placed, to-wit:
3* # +* * * ® ¥*
Joseph B. West, for lot 12, Godfrey’s Addition.. $3,720
And all improvements thereon except the barn

(the barn to be removed by J. B. West)....... 1,450
* # * * ¥* *

“Respectfully submitted, with plat signed and at-
tached, also waiver of notification.
“W. J. KENNEDY.
“E. M. STENBERG.
“W. H. ALEXANDER.”

The plaintiff, and other parties, filed an acceptance of
the assessment by the committee, which read as follows:

“We, the undersigned, whose property has been de-
clared by the city of Omaha necessary to be appropriated
for the opening of T'wenty-second street south from E. V.
Smith’s Addition to Charles street, hereby agree to ac-
cept the assessment made by W. R. Kennedy, E. V. Sten-
berg, and Alexander, appraisers appointed by the coun-
cil to make such assessment of damages, as satisfactory.

“J. M. MARSTON,
“Pres. Board Trustees Seward St. M. E. Church
“J. B. WEST,
“Sect. Board of Trustees.
“E. G. HUMPHREY.
“J. B. WEST.
“THOS. MELDRUM.”
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After appraisement had been made and the plaintiff
had abandoned the property and the improvements
thereon to the use of the city in making the proposed
extension of the street, he removed the house to another
part of the city, and after placing it on a lot and repair-
ing it, sold it. It appears that he had consent of one or
two members of the city council and city attorney to
remove the house, but it is conceded that this permis-
sion was not sufficient and that his removal of the house
was without any authority or right. The city, when it
paid plaintiff for his property, retained of the amount
assessed in his favor by the appraisers the sum of $750,
as the value of the house taken by him. The payment
was not made until about eighteen months subsequent
to the time of the appropriation of the property by the
city, and the payment of interest on the sum adjudged
to be his damages, for the time stated, was refused by
the city. This action was brought by plaintiff to recover
the amount he claimed to be due him for the house, and
also interest on the amount awarded him by the ap-
praisers from the date his property was taken by the
city to the time of the payment of the award. In regard
to the claim for interest, the defense pleaded and urged
in behalf of the city was that the plaintiff had, by writ-
ten instrument filed with it and acted upon, waived the
right to recover any interest. The law relating to the
appropriation of property, as was this by the city, con-
templates that when the property is taken a tender or
payment of the damages awarded shall then be made.
In order to a compliance with this requirement, after
the improvement has been decided upon and the ap-
praisement made, reported, and approved, an assessment
must be made and a fund realized therefrom to make the
tender or payment. This necessitates some delay in the
commencenent of the projected improvement, and so it
would have been in this instance, but the plaintiff and
others, asking for the extension of the street, filed with
the city authorities the following petition:
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“June 11, 1889.
“To the Honorabdble the Mayor and Council of the City of
Omaha: We, the undersigned, owners of the lots below
described set opposite our respective names, do hereby
petition your honorable body to cause to be opened and
extended Twenty-second street from the south line of
E, V. Smith’s Addition south to Charles street, said city.
In consideration of such action we hereby waive all
right and claim to prepayment or tender of damages
which may accrue to us by the appropriation of any of
our real estate therefor, or otherwise. Our damages to
be duly ascertained and paid to us as the fund therefor
may accrue from the payment of assessment or special
taxes as by law provided, or through the judgment of the
courts. Said street to be opened sixty-two (62) feet
wide, the width of the lots below described.
“Name. Lot. Block. Addition.
“J.B. West.... 12.......c0iaen.. Godfrey’s Add.”

The action of the city in respect to the extension of
Twenty-second street was in compliance with the above
request, and the improvement was made, taxes levied,
and when collected the amount was paid.

Conceding that if property is taken by condemnation
proceedings before payment or tender of damages is
made that the owner would be entitled to interest on the
principal sum, his due, from the time of the appropria-
tion of the property to the date of the payment of such
sum, the right to collect interest may be waived. The
only question urged here is, Did the instrument signed
by the plaintiff constitute a waiver of interest, or was
the construction that it was such waiver given it by
the trial judge a correct one? This must be answered
in the affirmative. The instrument, by its terms, does
not delay the time of payment beyond what it would
otherwise have been, but says: “Proceed with the im-
provement. Take the property now and we will wait for
the money until the time elapses necessary for the as-
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sessments and their collection.” Nothing became due
the parties under it until such time as the funds were
collected. No enforceable claim existed in their favor
~until the time stated in the instrument. The right to
tender or payment at the time of the appropriation of
the property was waived in direct terms. If it be said
that this was a forbearance of payment of the awards
for the necessary length of time, it may be answered
that it was a forbearance or delay, not at the instance
of the debtor; was one which, of the debtor’s own voli-
tion, would not have been created or existed, but was
of the creation of the creditors, was at their instance
and request. The trial judge did not err in holding that
the plaintiff was not entitled to collect interest.

It is urged that the judge before whom the cause was
tried in the district court erred in finding that the value
of the house removed from the premises by the plaintift
was the sum of $750, and that the city authorities did
right in retaining of the award of the appraisers to
plaintiff the sum of $750. The plaintiff had no right to
the house. It did not belong to him, but to the city, and
he had no permission to remove it and treat it as his
own, and by his so doing the city became entitled to
recover of him its fair value, what it would sell for
under the existing conditions, standing on a lot from
which the buyer must remove it, and if no more than
this had been retained from the amount of the award,
it is conceded that the judgment in this case may be
affirmed as right. The highest salable value, all the
conditions being considered and entering into the esti-
mation placed npon the house by any witness, was $600.
This being true, there was no sufficient evidence to war-
rant or sustain the finding of a value of $750, and the
judgment for defendant, predicated in part on such find-
ing, was wrong. It follows that the judgment must be
reversed and the cause remanded.

REVERSED AND REMANDED.
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DANIEL J. DAVIS ET AL., APPELLANTS, V. RAVENNA
CREAMERY COMPANY ET AL., APPELLEES.

FiLEp May 19, 1896. No. 6486.
1. Contracts: CoxsTRUCTION. Where a contract is ambiguous, a prac-

tical construction placed upon it by the parties thereto should
prevail over any mere technical interpretation.

In case a contract is partly written and partly of
printed form, the writing controls in case of inconsistency of
provisions.

3. Subscriptions: Coxsrrucrion or CONTRACT. The contract set out
in the opinicn, between plaintiffs and various subscribers for
the erection and equipment of a butter and cheese factory, con-
strued, and held to be several, and not joint, and that each sub-
scriber was liable to the plaintiffs to the amount of his subserip-
tion only.

4. Corporations: SumscripTIONS. The subscribers, in pursuance of
said contract, incorporated under the laws of this state. Held,
That such corporation was not liable on the contract, and that
plaintiffs cannot enforce a mechanic’s lien on the property for the
amount of the unpaid subscription.

APPEAL from the district court of Buffalo county.
Heard below before HOLCOMB, J.

Dryden & Main, for appellants.
Calkins & Pratt and Marston & Nevius, contra.

NORVAL, J.

This is an action by Daniel J. Davis and T. J. Rankin,
a firm doing business under the name and style of Davis
& Rankin, against the Ravenna Creamery Company and
Erastus Smith and forty-four other subscribers to the
stock of said company, to foreclose a mechanic’s lien.
There was a decree for the defendants, and plaintiffs
appeal. ]

It appears from the record that on the 24th day of
Aungust, 1889, Davis & Rankin entered into a written
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agreement with the individual defendants to erect and
equip a butter and cheese factory at Ravenna according
to certain specifications. The following is a copy of the
contract, excepting the parts not material to the present
inquiry:

“We, Davis & Rankin, parties of the first part, hereby
agree with the undersigned subscribers hereto, parties
of the second part, to build, erect, complete, and equip
for -said parties for the second part a combined butter
and cheese factory, at or near Ravenna, Nebraska, as
follows, to-wit: * * * Said building shall be con-
structed and finished in substantial accordance with
the specifications herein, in a thorough and workman-
like manner, the engine, boiler, and all the machinery
and fixtures shall be properly set up, and shall be in
good running order before the parties of the second part
shall be required to pay for said factory.-

“The parties of the second part hereby agree to fur-
nish, at their own expense, suitable land for said build-
ing, together with sufficient water on said lot, for the use
of said building, and they shall be credited therefor, as
payment on said contract, the sum of $300; and it is
further understood that in case the said second party
shall fail to furnish said land and water within ten days
after the execution of this contract, then said Davis &
Rankin, at their option, may furnish said land and
water. * * *

“Said Davis & Rankin agree to erect said butter and
cheese factory as set forth by the above ‘specifications,
for the sum of sixty-eight hundred and fifty dollars
($6,850), payable half cash when completed, balance in
four months from time the creamery is completed, by
giving secured notes at the rate of ten per cent per
annum. And it is hereby understood that subscribers
are liable only for amount and number of shares signed
by them, shares to be for one hundred and fifty dollars
each.

“We, the subscribers, agree to pay the above amount
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for said butter and cheese factory when completed, pay-
ment as above, and we, the said subscribers, agree to ac-
cept the same as soon as completed according to said
specifications. Said building to be completed within
ninety days, or thereabout, after the above amount,
$6,850, is subscribed.

“As soon as the above amount of $6,850 is subscribed,
or in a reasonable time thereafter, the said subscribers
agree to incorporate under the laws of the state, as
therein provided, fixing the aggregate amount of stock
at not less than $6,850, to be divided into shares of $15¢
each. Said share or shares as above stated to be issued
to the subscribers hereto in proportion to their paid up
interest herein.

“It is hereby understood that Davis & Rankin will not
be responsible for any pledges or promises made by their
agents or representatives that do not appear in this con-
tract, and a part thereof, either in print or writing.

“For a faithful performance of our respective parts of
the above contract, we bind ourselves, our heirs, execu-
tors, administrators, and assigns.

“Executed and dated this 24th day of August, 1889.”

The contract was executed by the plaintiffs, repre-
sented by a duly authorized agent, and was also signed
by each of the individual defendants in the following
form:

Name of No. of  Amount of Stock

Subseriber. ‘ Shares.  after Incorporation.
Erastus Smith ................ 3 $450
C.E. Davis ............. SR 1 150

The signature of Mr. Davis is followed by the names
of forty-three others, making the aggregate amount of
subscriptions $6,850. The factory was constructed and
equipped by the plaintiffs in accordance with the terms
of the contract upon the lot furnished by the subscribers
to the scheme, and plaintiffs have collected, in cash and
notes from various subseribers, $5,552.76, leaving $997.24
of the contract price, with interest, unpaid and unse-
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cured, after deducting $300 for the value of the site.
For this balance, plaintiffs filed, within the statutory
period, a statement claiming a mechanic’s lien. Which
of the subscribers have failed to pay or secure their sub-
scriptions the petition does not allege. It also appears
that shortly after the execution of the contract, and in
pursuance of its provisions, the Ravenna Creamery Com-
pany was incorporated by the subscribers, and said com-
pany has ever since been in possession of, and operated,
the plant, as owner. TUpon the trial the district court
made findings that the contract created a several lia-
bility on the part of each subscriber to the amount of his
individual subscription only, and that plaintiffs have no
lien on the factory for the balance due them for its
erection.

This case hinges upon the construction to be placed
upon the contract above set out. If a joint and several
obligation is imposed upon the subscribers to pay the
whole contract price, then the decreé of the lower court
cannot stand. On the other hand, if their undertaking
was several only, binding them to pay the amount set
opposite their respective names, which sum varies from

5 to $450, the plaintiffs are not entitled to a lien. The
contract is partially printed and a portion in writing.
The first sentence thereof is printed, and reads that “We,
Davis & Rankin, parties of the first part, hereby agree
with the undersigned subscribers hereto, parties of the
second part,” etec. There are the following printed
clauses in the agreement: “The parties of the second
part hereby agree to furnish, at their own expense, suit-
able lands for said building,” etc., and “We, the subscrib-
ers, agree to pay the above amount for said butter and
cheese factory when completed, payment as above, and
we, the said subscribers, agree to accept the same as
soon as completed according to said specifications.” If
these clauses were construed by themselves, without re-
gard to other provisions relating to the character of the
obligation assumed by the several subscribers, we would
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not hesitate to say that their undertaking was a joint
one, binding them to pay the full sum of $6,800; but
there is another stipulation, which was written into the
printed form used in preparing the agreement, which
must not be overlooked in determining the purport of
the contract. It declares that “it is hereby understood
that subscribers are liable only for the amount and num-
ber of shares signed by them, shares to be for one hun-
dred and fifty dollars each.” This, taken in connection
with the manner in which the contract was signed by
the individual defendants, and the provision relating to
the incorporation, shows that it was not the intention
that each should alone be liable for the subscriptions of
all, but rather that each person signing agreed to pay
the sum subscribed by himself, and no more. Mani-
festly this was the intention of all the parties to the
agreement, and was so understood by them at the time.
This must have been the construction placed upon the
contract by plaintift’s agent, D. F. Gibbons, who was
sent by them to Ravenna to make settlement after the
factory was completed. He testifies: “I began the work
of collecting and was requested by plaintiff to collect
from each individual; this I endeavored to do, although
it was much more trouble and expense to me. I pro-
ceeded in my work of collecting until, in cash and notes,
I had received about $5,500, and there I stuck,—couldn’t
get any more; the parties claiming that those who had
already paid did not owe any more, and parties who had
not paid had their own pretexts or reasons for not pay-
ing, or were worthless.” It was also shown by this wit-
ness’ testimony that he accepted of some of the sub-
scribers unsecured notes, while the contract called for
them to be secured. Ie says he did this “simply as an
evidence of indebtedness, * ®* * aund as an accom-
modation to the various subscribers.” It was after he
hiad failed to collect the full contract price that, for the
first time, the responsible subscribers were told that
they must make up the deficit; whereupon Mr. Gibbons
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was by them informed “that each person was only holden
for what he signed.” The evidence discloses that both
parties regarded the liability of the subscription as sev-
eral merely, up to the time it was discovered that the
whole sum was not collectible, and we would be justi-
fied in adopting the practical construction placed upon
the contract by the parties themselves; but we need not
rest our decision upon that ground alone. It is a famil-
iar canon of interpretation that a contract must be con-
sidered as an entirety in order to ascertain the true in-
tention of the parties. There is another well recognized
rule of construction that a written stipulation in a con-
tract will prevail over a printed provision therein. Ap-
plying these laws of construction to the case at bar, we
are persuaded that the contract was several and not joint,
and that each subscriber is liable only for the amount
he agreed to pay. While it is true the printed portion of
the contract contains some langunage which would admit
of a construction that the obligation was joint, still,
reading the whole agreement, the intention is manifest
that each subscriber did not intend to bind himself indi-
vidually to pay the entire contract price of the factory,
else he would not have written after his name the
amount subscribed by him, nor would it have been ex-
pressly stipulated that each subscriber should be liable
for his own subscription alone.

In Clark, Contracts, p. 604, the author, in discussing
joint and several contracts, observes: “In all cases the
intention of the parties is to be sought, and must govern.
Wherever the debt is payable by two or more persons,
as where the words, ‘we promise,’ etc., are used, the lia-
bility is prima facie joint, and not several, nor joint and
several; but the use of such expressions will not make
the promise joint if, from the whole instrument, a con-
trary intention appears. * * * TIn the case of sub-
scriptions by a number of persons to promote some com-
mon enterprise the promises, though joint in form, are
held to be several. Each subscriber is held to promise
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severally to pay the amount of his subscription, and an
action against all subscribers jointly will not lie. It
clearly appears from the character of such a contract
that each subscriber only intends to bind himself for his
own subscription, and this intention must prevail, not-
withstanding the joint form of the promise.” The text
is sustained by numerous authorities, and our conclusion
is in harmony therewith.

Contracts in form and essential features almost identi-
cal with the one before us have been similarly construed
in the following cases: Davis & Rankin Building & Mfy.
Co. v. Barber, 51 Fed. Rep., 148; Davis & Rankin Building
& Mfg. Co. v. Jones, 66 Fed. Rep., 124; Davis & Rankin
Building & Mfg. Co. v. Hillsboro Creamery Co., 37 N. E.
Rep. [Ind.], 549; Davis & Rankin Building & Mfg. Co. v.
Booth, 37 N. E. Rep. [Ind.], 818; Davis & Rankin Building
& Mfg. Co. v. McKinney, 38 N. E. Rep. [Ind.], 1093; Dawvis
v. Belford, 70 Mich., 120; Gibbons v. Grinsel, 79 Wis., 365;
Frost v. Williams, 50 N. W. Rep. [S. Dak.], 964; G1ibbons
v. Bente, 33 N. W. Rep. [Minn.}, 756; Davis & Rankin
Building & Mfg. Co. v. Murray, 60 N. W. Rep. [Mich.], 437;
Davis & Rankin Building & MMfg. Co. v. Cupp, 62 N. W. Rep.
[Wis.], 520. :

The only case directly in point that has been called to
our attention which holds that a contract like the one at
bar imposed a joint liability is Davis v. Shafer, 50 Fed.
Rep., 764, which decision the circuit court of appeals for
this circuit declined to follow in Davis & Rankin Building
& MFg. Qo. v. Jones, 66 Fed. Rep., 124, and it was expressly
disapproved in some of the other cases cited above.

In Davis & Rankin Building & M fg. Co. v. Knoke, 57 N. W.
Rep. [Minn.], 62, it was held that the defendant assumed
a joint obligation to pay the contract for the erection
and equipment of a creamery. It is distinguishable from
this case. The contract there construed was materially
difterent from the one under consideration. It contained
a provision to the effect that the subscribers, after paying
twenty-five per cent in cash, should settle the balance
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“by good approved joint notes.” Clearly they jointly as-
sumed the payment of the contract price.

In Davis v. Bronson, 50 N. W. Rep. [N. Dak.], 836, cited
to support plaintiff’s interpretation of the contract, there
is this resemblance to the case before us: The same par-
ties were plaintiffs in both suits, and each contract was
for the erection and equipment of a creamery. In the
case alluded to the defendants stipulated to pay $5,000
for the plant, and there was a general agreement on the
part of all to pay the sum, which was not varied or modi-
fied by any other clause in the agreement. The promise
being a joint and not a several one, it was correctly de-
cided that each subscriber was holden not only for the
amount of his own subscription, but for that of the others
as well.

In Holt v. Field, 25 Fed. Rep., 123, the question here
involved did not arise and was not passed upon. The
decided weight of authority, as well as better reason,
sustained the conclusion we have reached. The contract
being a several one, and plaintiffs having agreed to
accept the individual obligation of the several subscrib-
ers, no personal judgment can be recovered against them
for the balance due.

Is the Ravenna Creamery Company liable for the un-
paid contract price, and can a lien be enforced against
the plant in its hands? Counsel for plaintiffs argue
for the affirmative of the proposition. To us it seems
that the conclusion reached as to the character and scope
of the contract, in effect, settles these points adversely to
the contention of counsel. If the corporation is person-
ally liable it is not because of any contract it entered into
with plaintiffs, for it made none. No intent to bind the
corporation is disclosed by the agreement set out in this
opinion, nor does it appear from the record that it ever
assumed the payments of the several subscribers. The
contract being several, plaintiffs were not entitled to a
mechanic’s lien on the joint property for the unpaid con-
tract price. Whether a lien can be enforced upon the
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separate interests of the delinquent subscribers does not
arise in this case, since the petition is framed upon the
theory that the contract was joint, and not several, and
it does not aver which subscribers have failed to pay.
To hold that plaintiffs can enforce a lien on this property
would indirectly require each paying subscriber to pay
more than he expressly promised. The conclusion is irre-
sistible that the corporation defendant cannot be sub-
jected to a personal judgment, nor can a mechanic’s lien
be enforced on its property for the unpaid contract price.
(See authorities already cited.) The decree is

AFFIRMED.

M. E. BEALL, APPELLEE, V. C. F. MARTIN ET AL.,
APPELLANTS.

FirEp MAY 19, 1896. No. 6522,

1. Reformation of Deed. A court of equity may reform a deed so as
to comply with the intention of the parties.

: EVIDENCE. Held, That the decree in this case is sustained
by sufficient evidence.

APPEAL from the district court of Harlan county.
Heard below before BEALL, J.

John Bverson, for appellants.
C. C. Flansburg, contra.

NORVAL, J.

This is an appeal from a decree reforming a deed.
September 27, 1892, the plaintiff, M. E. Beall, being the
owner of the northeast quarter of section 12, town 1,
range 19 west, conveyed the same by warranty deed to
C. F. Martin, one of the defendants herein, the wife of the
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plaintiff joining in said conveyance. At the time of the
transfer, one J. C. Black was in possession of, and culti-
vating, the land and the crops thereon, as Beall’s tenant,
his lease not expiring until March 1, 1893. Plaintiff con-
tends that the agreement and understanding between
the vendor and vendee was that the sale was made sub-
ject to the lease of said Black, and that plaintiff should
retain the landlord’s share of the crops, and that through
the omission of the person who prepared the deed and
took the acknowledgment of the grantors thereto, it
failed to contain any reservation in regard to the lease
or the growing crops. Upon plaintiff’s discovering the
mistake in the deed, and learning that Martin claimed
the right to gather the crops, this action was instituted
to reform the deed to conform to the true and actual con-
tract of the parties, and a temporary injunction was also
granted restraining defendants from gathering the rent
corn, which injunction was subsequently dissolved by
the court.

Complaint is made of the allowing of the injunction.
If it was wrongfully issued, that question cannot be now
litigated, since the injunctional order was subsequently
vacated by the court, which cured the error, if any, in
the original granting of the writ. If defendants were
damaged by reason of the issuance of the temporary
order of injunction, their remedy is upon the bond given
by the plaintiff, in order to obtain the writ.

That a court of equity has the power to decree the
reformation of a deed so as to make it express the true
intention of the party is clear. (Coz v. Ellsworth, 18 Neb.,
664; Palmer v. Windrom, 12 Neb., 494; Hilton v. Crooker,
30 Neb., 707.) The evidence introduced by plaintiff
tends to establish that Beall reserved the corn; that the
real agreement was not expressed in the deed; but that
through mistake the scrivener who prepared the instru-
ment for execution did not insert in said deed a reserva-
tion in favor of the plaintiff of his share of the crops and
the possession of the premises until the expiration of
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Black’s lease, in accordance with the terms of the con-
tract of the vendor and vendee. The testimony intro-
duced by the defendants squarely contradicts that given
on behalf of the plaintiff. We are fully persuaded the
evidence adduced was sufficient to support the decree,
and it is accordingly

AFFIRMED.

‘Exos COREY, APPELLEE, V. PLUMMER, PERRY & COMPANY,
APPELLANTS,

FILED MAY 19,1896, No. 6520.

1. Homestead: VALUE OF CLAIMANT’S INTEREST: LIENS., The extent of
a homestead is to be determined by the claimant’s interest in the
land, and not by the fee-simple value of the premises. In de-
termining his homestead interest, valid mortgages and other liens
are to he deducted from the value of the land, and not from the
$2,000 homestead exemption. (Hoy v. Anderson, 39 Neb., 386; Prugh
v. Portsmouth Savings Bank, 48 Neb., 414.) .

2. : : : PURCHASER’S TiTLE. When a homestead
does not exceed the value of the statutory exemption of $2,000, a
purchaser takes it free from any judgment against the vendor
obtained subsequent to the acquiring of the homestead, unless
based upon a debt secured by a mortgage, mechanic’s, laborer’s,
or vendor’s lien. Qorey v. Schuster, 44 Neb., 269, followed.

3. : PROCEEDS OF SALE. The proceeds arising from the volun-
tary sale of a homestead, not exceeding $2,000, are protected for
the period of six months thereafter against legal process to the
same extent as the homestead itself. Prugh v. Portsmouth Savings

Bank, 48 Neb., 414, followed.

. PURCHASER’S TITLE: JUDGMENT LiENS. When the homestead
of less value than $2,000 is conveyed, a judgment recovered against
the vendor, after the filing of the contract of sale and before the
payment of the remainder of the purchase price and the execution
and delivery of the deed, upon a debt for the payment of which
such homestead is not liable, is not a lien upon such land or the
unpaid purchase money. Schribar v. Platt, 19 Neb., 625, followed.

5. Judgment Liens: HOMESTEAD. Courtnay v. Parker, 16 Neb., 311, 21
Neb., 582, and Olander v. Tighe, 43 Neb., 344, distinguished.

35
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APPEAL from the district court of Clay county. Heard
below before HASTINGS, J.

A. G. Greenlee and Marquett, Deweese & Hall, for appel-
lants.

E. B. Hairgrove and Frank B. Hawk, contra.

NORYVAL, J.

This was an action by Enos Corey against Plummer,
Perry & Co. to have a judgment decreed not to be a lien
upon eighty acres of land owned by the plaintiff, by
reason of the same being a homestead. There was a de-
cree for plaintiff, and defendants appeal.

Upon the facts there is no dispute. Alonzo A. Corey,
on the 5th day of July, 1886, by a patent from the United
States acquired title to the south half of the southwest
quarter, and the south half of the southeast quarter of
section 24, township & north, of range 5 west, under and
by virtue of the act of congress “to secure homesteads to
actual settlers on the public domain,” approved May 20,
1862. TFrom the date of said patent, continuously, until
the 13th day of March, 1888, said Alonzo A. Corey, to-
gether with his wife and children, resided upon and oc-
cupied said tract as a homestead. On the date last
aforesaid said Alonzo A. Corey and his wife sold the said
south half of the southwest quarter to their son, Knos
Corey, the plaintiff herein, for the agreed consideration
of $1,300, payable as follows: One hundred dollars cash,
four hundred dollars March 1, 1889, four hundred dol-
lars March 1, 1891, and four hundred dollars on March 1,
1893, with interest on all deferred payments. The con-
tract, after being reduced to writing, was duly executed
and acknowledged by all parties, and was recorded in the
office of the county clerk of Clay county on the 17th day
of May, 1888. In March, 1891, plaintiff paid in full the
unpaid purchase price, and the vendors thereupon exe-
cuted to him a deed of general warranty for said eighty
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acres as in said contract provided, which was duly re-
corded in Clay county on the 16th day of March, 1891.
The value of the entire guarter section did not exceed
the sum of $2,000 over and above the mortgage liens
thereon at the time the sale was made to the plaintiff.
The defendants Plummer, Perry & Co., on the Tth day of
June, 1888, obtained a judgment against said Alonzo A.
Corey, in the county court of York county, for the sum of
$286, besides costs, upon a debt due for merchandise sold
and delivered, which judgment was transcripted to the
district court of Clay county, and entered upon the exe-
cution docket of said court, so that the same was appar-
ently a lien on the premises in controversy, inasmuch as
the legal title of record to the property at that time ap-
peared to be in said Alonzo A. Corey, although as a mat-
ter of fact the land had theretofore been sold to the
plaintiff, who was in possession of the premises when the
judgment was obtained. Plaintiff had no knowledge of
the existence of said judgment until long after he paid
the remainder of the consideration for the land. TUnder
the foregoing undisputed facts, it is obvious that the said
judgment of the defendants was not a lien upon any por-
tion of the 160 acres so long as the same was owned by
plaintiff’s grantors. (Hoy v. Anderson, 39 Neb., 386; Corey
v. Scluster, 44 Neb., 269.) Where a judgment debtor sells
and conveys his homestead of less value than $2,000, the
purchaser takes it unaffected by any judgment against
the vendor obtained during the existence of the home-
stead right, unless based upon a debt secured by a mort-
gage, mechanic’s, or vendor’s lien. (Corey v. Schuster, 44
Neb., 269.) Where the contract of sale to this plaintiff
was made, the premises in question constituted the home-
stead of his grantors, and defendants’ judgment was not
then in existence. The legal title remained in Alonzo A.
Corey until the deed was executed, and he had a vendor’s
lien upon the land by virtue of said contract until the
purchase money was paid. The judgment having been
obtained, and the transcript filed between the date of
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the sale and the delivery of the deed, the defendants in-
sist that the judgment became a lien upon the land to the
extent of the purchase money then unpaid, and to sup-
port the proposition the following cases are relied upon:
Courtnay v. Parker, 16 Neb., 311, 21 Neb., 582; Olander v.
Tighe, 43 Neb., 344 Those dec1S1ons, it is true, hold that
a judgment recoveled in the district court against a
vendor of real estate who had not executed a deed there-
for and had not received the entire consideration is a lien
upon the interest of the vendor for the unpaid purchase
price; but those cases are not in point here, and are
clearly distinguishable from the case at bar. In every
one of the authorities relied upon as precedents an exe-
cution had been levied upon the land, and the real estate
at the time of the contract of sale was entered into was
not the homestead of the vendor, while in this case no
execution has ever been issued upon the judgment, and
the premises, at the time of the purchase, were occupied
by Alonzo A. Corey as a homestead, and the same was
not subject to forced sale on execution issued against
him. The land being exempt as a homestead, the pur-
chase money was likewise exempt, for the period of six
months after the receipt thereof, under section 16, chap-
ter 36, Compiled Statutes, which provides: “If the home-
stead be conveved by the claimant, * * * the pro-
ceeds of the sale, * * * mnot exceeding the amount
of the homestead exemption, shall be entitled, for the
period of six months thereafter, to the same protection
against legal process and the voluntary disposition of
the claimant which the law gives to the homestead.”
The same construction was recently placed upon the fore-
going provision, in Prugh v. Portsmouth Savings Bank, 48
Neb., 414. The statute exempts the proceeds of the sale
of the homestead for six months without imposing a sin-
gle condition, not even that they should be held for the
purpose of investing in another homestead. Whether
such proceeds are received in cash, notes, or property,
they are alike within the protection of the statute for the
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period specified. Only a small portion of the purchase
money was paid at the time of the sale of the homestead,
and the remainder was not received until March, 1891,
long after the filing of the transcript of the judgment.
It was exempt for six months, not from the date of the
sale, but from the time it was paid. To hold otherwise
would not only violate the liberal rule of construction of
exemption laws in favor of the debtor which has always
obtained in this state, but would be a violation of the
letter and spirit of the statute. Plaintiff’s grantor had no
interest in the lands or the proceeds arising from their
sale to which the lien of the judgment could attach.
(Schribar v. Platt, 19 Neb., 625.) The decree is clearly
right, and it is accordingly
AFFIRMED.

FrRED O’CHANDER V. CHRISTIAN HANSEN.
FiLED MAY 19, 1896. No. 6619,

1. Criminal Law: APPEAL FroM CoUNTY COURT. The right of appeal
from the county to the district court in a criminal prosecution is
restricted to the defendant. An appeal will not lie in favor of the
complaining witness against whom a judgment for costs has been
rendered.

2. . CosTts. The constitutionality of that portion of section 322

of the Criminal Code which provides for the rendering of judgment
for costs against the complainant not considered or decided.

ErRROR from the district court of Dakota county. Tried
below before NORRIS, J.

Jay & Beck, J. B. Barnes, and Mockett & Polk, for plaint-
iff in error.

R. E. Bvans, contra.

NORVAL, J.

Fred O’Chander filed a complaint in the county court
of Dakota county charging Christian Hansen with un-
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lawfully, wantonly, and maliciously cutting and throw-
ing down a fence on complainant’s land. Hansen was
arrested, tried, and found not guilty, and the costs,
amounting to $113, were taxed to the complaining wit-
ness. He thereupon filed with the county judge an ap-
peal undertaking, which was approved by the latter, and
the cause was docketed as an appeal in the district court
of that county. Subsequently, on motion of the county
attorney, the appeal was dismissed for the reason that
an appeal will not lie, and to reverse this order O’Chan-
der prosecutes a petition in error to this court.

The judgment for costs was rendered in accordance
with section 322 of the Criminal Code, which declares:
“Whenever the defendant, tried nnder the provisions of
this chapter, shall be acquitted, he shall be immediately
discharged, and if the magistrate or jury trying the case
shall state in the finding that the complaint was mali-
cious or without probable cause, the magistrate shall
enter judgment against the complainant for all costs
that shall have accrued in the proceedings had upon such
complaint, and shall commit such complainant to jail
until such costs shall be paid,” ete. In Stale v. Ensign,
11 Neb., 529, that part of the foregoing provision which
provides for imprisonment of the complainant for failing
to pay the costs taxed against him by the magistrate was
held to be unconstitutional and void. And it is now
insisted that so much of said section as authorizes the
rendering of judgment for costs against a complaining
witness in a criminal case contravenes section 3, article 1,
of the state constitution, which declares: “No person
shall be deprived of life, liberty, or property without due
process of law,” and the reasoning and argument of the
opinion in State v. Ensign, supra, is invoked to support the
contention of counsel. The invalidity of the judgment
cannot be questioned in this proceeding, or properly con-
sidered and determined by us at this time, unless the
court below obtained jurisdiction by reason of the ap-
peal. If it did not, it is obvious that the court had no
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authority to pass upon the constitutionality of the pro-
vision of the statute quoted, and consequently no greater
power is conferred upon this court to do so.

Whether jurisdiction was acquired by the appeal de-
pends upon whether the complainant had the right to
prosecute an appeal or have the cause reviewed in that
mode. That he has no such right was asserted in the
opinion of Statc v. Ensign, 11 Neb., 529. It must be con-
ceded that there is no right of appeal unless given by
some constitutional or statutory provision. Turning to
the constitution of this state, section 17, article 6, we
find: “Appeals to the district courts frem judgments of
county courts shall be allowed in all criminal cases, on
application of defendant; and in all civil cases, on appli-
cation of either party, and in such other cases as may be
provided by law.” The framers of that instrument have
authorized the accused alone to remove a criminal action
from the county court to the district court by appeal.
The constitution and the statute alike authorize appeals
from the county court, in civil actions, by either party.
By section 324 of the Criminal Code the right of appeal
from a judgment rendered before a magistrate in a crimi-
nal prosecution, imposing a fine or imprisonment, or
both, is allowable; but such right is restricted to the
defendant. It is not conferred upon either the state or .
the complainant. That the judgment for costs was ren-
dered in a criminal and not a civil case is plain enough,
so that it is unnecessary to refer to the statutory pro-
visions relating to appeals in civil cases, since they are
not applicable. It is not improbable that O’Chander was
entitled to have the judgment of the county court re-
viewed by petition in error, under section 580 of the Code
of Civil Procedure, but whether so or not, it is very evi-
dent no right to appeal has been given him either by the
statute or the constitution. The conclusion reached pre-
cludes a consideration of the validity of section 322 of
the Criminal Code, or the judgment rendered thereunder.
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The judgment of the district court dismissing the appeal
was right and is
AFFIRMED.

STATE OF NEBRASKA, EX REL. ANNA II. STEWART, V.
WirriaM T. HENTON, TREASURER, ET AL.

Firep MAy 19, 1896. No. 6535.

1. School-Land Lease: FORFEITURE: NoOTICE. The provision in rela-
tion to the forfeiture of school-land leases held by non-residents,
found in section 16, chapter 80, article 1, Compiled Statutes, that
“the forfeiture may be entered by said board after ninety days
from the date of such published notice,” held to have the same
meaning as though it had read after ninety days from the com-
pletion of the publications required by the statute.

2. : : . The forfeiture of a school-land lease upon
n0t1ce published for less time than required by the statute for that
purpose held ineffective.

ORIGINAL application for mandamus.
W. 8. Morlan and J. A. Cordeal, for relator.

A. 8. Churchill, Attorney General, George A. Day, Depuvy
Attorney General, and R. T. Hendershot, contra.

Ryan, G

This proceeding was allowed to be brought originally
into this court for the reason that it is a matter of public
importance, involving as it does the duty of a public offi-
cer as an agent of the state. The prayer of the petition
was that a writ of mandamus should issue commanding
William T. Henton, the county treasurer of Red Willow
county, to receive from the relator the sum of $175 as the
full amount of rentals, interest, and costs due upon cer-
tain school-land contracts held by the relator, and to
issue a receipt accordingly showing all delinquencies and
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costs on account of said contracts to have been paid, and
that the commissioner of public lands of this state and
the said county treasurer be required to allow the relator
to redeem said lands and to recognize the validity of said
contracts. Upon the issues joined a referee, by agree-
ment of parties, was appointed, and reported the evi-
dence and the facts thereby established. To this report
no exception has been filed. We therefore deem it safe
to accept these findings of fact as correct. It is not es-
sential that all the facts found should be considered, and
we shall therefore restrict our attention to controlling
considerations. The relator, with her hushand, during
the ownership of the leases above referred to, has been a
resident of Easton, Pennsylvania. On the 9th of May,
1892, the relator’s husband wrote the following letter,
which was duly received by the officer to whom it was
addressed, to-wit:

“To the Treasurer of Red Willow County, Nebraska—DEAR
Sir: My wife, Mrs. Anna E. Stewart, is the owner of the
Burtless Tract, about six miles from McCook in your
county. To that tract has been added recently by pur-
chase the Wickwire 160 acres. I have a letter from
Frank Albrecht, her farmer, reminding me that the taxes
are due. Will you please send me a statement and Mrs.
8. will send you her check on a McCook bank for the
amount of her taxes. There are about $13 back taxes
due of the Wickwire tract, and if you will send statement
of them and the accrued interest from last August or
September she will remit for them. Your attention will
oblige. Mr. Albrecht in writing me did not speak about
receiving my notice about the taxes—did not say how
much they were, only reminded me of their being due—

- perhaps thought I had received notice from you.”

The county treasurer, on receipt of the above described
letter, on May 14, 1892, made a memorandum on the sheet
of paper on which the above letter had been written, of
the amount of taxes due upon nineteen different descrip-
tions of land which Mrs. Stewart owned in fee and which
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constituted the part of her ranch of which she held full
title, but made no note of the lease rental due upon the
other portion of Lier ranch which were held by virtue of
contracts of lease with the privilege of purchase, as pro-
vided by the laws of this state with reference to school
lands. From the foregoing statements it is very clear
that there has been no such bad faith as was reprobated
in Nfate v. Scott, 18 Neb., 597, or in Richardson v. Pratt, 20
Neb., 196. Immediately upon being advised of the above
amount Mrs. Stewart sent it supposing it covered all she
was required to pay, whether in the form of ordinary
taxes or in the form of school-land rentals. On the 10th,
17th, and 24th days of June, 1892, the commissioner of
public lands and buildings caused to be published in a
newspaper in general circulation a notice that the inter-
est and rentals upon the contracts of sale and lease held
by Mrs. Stewart were then delinquent, and that if said
delinquency was not paid within ninety days said con-
tracts would be declared forfeited by the board of educa-
tional lands and funds, and that said forfeiture would be
entered of record in the manner provided by law. Of
this notice Mrs. Stewart had no knowledge. On Sep-
tember 14, 1892, the board of educational lands and
funds adopted the following resolution: “Kesolved, That
all leases and contracts of sale of all school, university,
normal, and agricultural college lands, that were delin-
quent in the following named counties on January 1,
1892, which remain due and unpaid, are hereby declared
canceled; Provided, however, That this order shall not be
held to include any such lease or sale contract, where
showing has been made that the owner of any such lease
or sale contracts is making a bona fide effort to improve
the premises described in his lease or sale contracts and -
to make the payments agreed upon within a reasonable
time.” Following the above language in the foregoing
notice was a description of the lands involved in this con-
troversy. :

It is provided in section 16, chapter 80, article 1, Com-
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piled Statutes, that if any lessee or purchaser shall be in
default for one year the commissioner of public lands
and buildings may cause notice to be given that if such
delinquency is not paid within a certain time prescribed
with reference to distinct classes of delinquents, the lease
or sale will be declared forfeited by the board of educa-
‘tional lands and funds. This section contains also the
language: “In case the owner of such contract of sale or
lease be a non-resident of this state, or his address be un-
known, the notice herein contemplated shall be published
three weeks in some newspaper published or of general
circulation in the county where the land is situated.”
The third publication of the preliminary notice was on
June 24, the resolution of forfeiture was adopted on Sep-
tember 14 following. Instead of allowing ninety days
for redemption from completed service, this resolution
declared a forfeiture in eighty-two days. But this is not
the worst feature of this notice, for by its own terms it
was provided that “If said delinquency is not paid within
ninety days from the date of this notice said contract
will be declared forfeited by thé board of educational
lands and funds and said forfeiture will be entered of
record in the manner provided by law.” The provision
in section 16, chapter 80, article 1, that “the forfeiture
may be entered by said board [of educational lands and
funds] after ninety days from the date of such published
notice,” was by that board construed as conferring power
upon the commissioner to date the notice arbitrarily as
of any date he saw fit, no matter though such date pre-
ceded the first publication. In this instance the date
placed upon the notice was June 1, 1892, and the first
publication thereof was on June 10, immediately follow-
ing. If this course can be tolerated to the extent of ten
days, we can see no good reason why antedating ninety
days might not as well be resorted to, and in the latter
event publication would be a mere idle ceremony, and
the right to notice guarantied to a non-resident by the
statute and recognized by this court in State v. Clark, 39
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Neb., 899, would be practically denied. A construction
which leads to such an absurdity, and to the sacrifice of
property rights without an opportunity for a hearing,
should not be adopted unless there is no escape from it.
It seems to us that the mere word “date” should not have
received so restricted a meaning as was given it by the
state authorities, for no requirement exists by statute
that the notice be authorized by the action of any board,
or that even a record shall be made by the commissioner
of public lands and buildings, of the issuance of a notice.
The word “date” should therefore be construed with ref-
erence to the qualifying words which follow it. The
language of the statute is, “ninety days from the date of
such published notice.” In Webster’s International Dic-
tionary, the word “date” is defined: “1. That addition to
a writing, inscription, coin, etc., which specifies the time
(as day, month, and year) when the writing or inscription
was given, or executed, or made,” etc. ‘2. The point of
time at which a transaction or event takes place, or is ap-
pointed to take place.” If the latter of these two defini-
tions is adopted, the word “date’” may be qualified by the
succeeding words, “of such published notice,” and the re-
sult will be that the provision in effect is that the forfeit-
ure may be entered by said board after ninety days from
the point of time when there is published notice. Thus
construed, the statute is quite like that in relation to
service of notice for the commencement of actions, and
the case of Scarborough v. Myrick, 47 Neb., 794, is quite
instructive. The time required by this section for the
publication of notice is three weeks as against non-resi-
dents, so that the board had no power to declare a for-
feiture until ninety days from the last day of the publi-
cation; that is, from June 24, 1892. There was, therefore,
no binding forfeiture, and the relator is still entitled to
redeem and to the relief prayed. A writ accordingly
will therefore issue,
WRIT ALLOWED.
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GRAND ISLAND & WYOMING CENTRAL RAILROAD COM-
PANY V. Price B. PHIPPS.

Firep May 19, 1896. No. 6569.

Railroad Companies: INJURY TO HORSE: RECOVERY BY PLAINTIFF:
EvIDENCE. The evidence in this case examined, and held not to
sustain the verdict.

ERROR from the district court of Grant county. Tried
below before HARRISON, J.

A. W. Agee and J. W. Deweese, for plaintiff in error.
W. B. Mathews and H. M. Sullivan, contra.

Ryan, C.

In the district court of Grant county the defendant in
error recovered a judgment against plaintiff in error in
the sum of $150, the value of a horse fatally injured by a
locomotive owned by plaintiff in error and operated by
its employes. There is argued but one question, and
that is as to the sufficiency of the evidence to sustain the
verdict. The injury was inflicted at the intersection of a
street in the village of Hyannis with the railroad line of
the plaintiff in error. The evidence adduced by the de-
fendant in error was that between 9 and 10 o’clock in
the forenoon the frain of plaintiff in error ran info the
village of Hyannis at a speed of eighteen or twenty miles
an hour without whistling for a crossing and without
a bell being rung; that a horse of defendant in error
which was tied to a stake on the prairie south of the rail-
road line pulled up the stake and ran eastward to a street,
thence, thereon, turned and ran northward at full speed
until it reached the planked railroad crossing, when it
turned somewhat toward the west, facing the incoming
train, which came alongside the horse, which suddenly,
thereupon, turned its head toward the east and jumped
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across the pilot of the engine, by which one of its hind
legs was broken and the horse by this injury was ren-
dered worthless. The engine in question was pulling a
freight train. According to the testimony adduced by the
defendant in error, the crossing was a short distance east
of the depot platform, both the platform and the depot
building being on the north side of the railroad track.
Along the west side of the street over which the horse
reached the railroad track there were houses so situ-
ated that the engineer in charge of the engine could
not see the swiftly approaching horse until about the
time the engine reached the west end of the depot plat-
form, which was six to eight rods westward from the
aforesaid railroad crossing. It was testified by the en-
gineer on behalf of the railroad company that immedi-
ately upon seeing the horse he made the best use possi-
ble of the air brakes to stop the train before it should
reach the crossing and had reduced the speed to ten
miles per hour when the horse was struck. The wit-
nesses for the defendant in error, who were looking at
the engine at this time, testified that there was noted
by them no decrease in the rate of speed. Ordinarily,
this statement, in view of the verdict of the jury, should
be accepted as true; but this assumption involves us in
another difficulty, and that is to reconcile this fact with
another fact apparently conceded on all sides, and that
is, that the horse turned westward from the crossing so
as to allow the forepart of the engine to come alongside
and was then able to turn so as to face about and jump
over the pilot of the engine moving at the rate of eighteen
to twenty miles per hour.

The negligence charged in the petition was made up of
different elements, the first of which was the alleged
faulty comstruction of the railroad with such embank-
ments on each side of the crossing that the horse by
being hemmed in was prevented from escaping from the
engine. There was no proof to support this; indeed, the
evidence, as above indicated, was that the horse was able
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to and actually did leave the side of the highway cross-
ing. It was furthermore charged that the engine was
run at a reckless rate of speed through the village of
Hyannis and that this amounted to such negligence as
rendered the company liable for the damage caused by
injuring the horse. There was no showing that the rate
of speed when the accident happened was reckless. It
was shown that the horse was struck by the train moving
at the rate at which this was moving, and from this the
deduction claimed reasonably to follow is that the col-
lision would have been avoided if the train had been
maving at a slower rate. Thig ig, as a matter of fact,
probably correct, and equally so is the assumption that if
the train had been moving with much greater velocity
the crossing would have been cleared before the horse
reached it. It was said in the majority opinion in this
court in Chicago, B. & Q. R. Co. ». Landauer, 36 Neb., 642,
that the inference of negligence against a railroad com-
pany must be a reasonable inference, and in Kilpatrick r.
Richardson, 40 Neb., 478, and in Kcarney Canal & Water
Supply Co. v. Akeyson, 45 Neb., (35, it was held that a ver-
dict for negligence may be supported by inference when
such inference is the logical, probable, and reasonable
deduction from proved or conceded facts. It does not
seem quite logical or reasonable to assume that the eun-
gineer in charge of this train should necessarily have
moved it faster or slower than he did to free himself
from the imputation of negligence simply because by
reason of such accelerated or retarded speed an uncon-
trolled horse would probably have been able to cross the
track uninjured by the train. This would require the
question of negligence to be considered as a mere con-
jecture, and not a question of fact to be established by
proof. Another ground for charging negligence was that
there was no bell rung within the village of Hyannis,
neither had there been a whistle sounded within sixty
rods of the station. Under the provisions of section 104,
chapter 16, Compiled Statutes, the liability of a railroad
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company by reason of failure to ring a bell or sound a
whistle is restricted to “all damages which shall be sus-
tained to any person by reason of negligence.” As has
already been stated, the liability of a railroad company
for negligence may be predicated upon an inference, but
that inference must be logical and probable from proved
or conceded facts. The assumption that this horse would
not have attempted to cross this railroad track as it did,
if, within sixty rods of the station, a whistle had been
sounded, or while the train was within the village if a
bell had been kept ringing,isneither logical nor probable.
These were all the grounds of negligence alleged in the
petition and in support of neither was there, in our opin-
ion, sufficient evidence to justify a finding that any of the
railroad company’s employes by his negligence caused or
was accountable for the accident. The judgment of the

district court is therefore _
REVERSED.

HARRISON, J., not sitting,.

COMMERCIAL STATE BANK OF NELIGH V. ANTELOPE
COUNTY.

FiLEp Mavy 19, 1896. No. 8409,

1. Parol Evidence: WRITTEN AGREEMENT: CONTRADICTION: ESTOPPEL.
Parol evidence of prior or contemporaneous conditions modifying
a written proposition afterwards submitted and acted upon cannot
be received in evidence to vary the terms of the writing.

9. Counties: RELEASE OF DEPOSITORIES: CONTRACTS. A county has
gufficient authority to raise money otherwise, and an agreement
of its treasurer that if money is advanced by a bank for certain
county purposes, such bank shall be relieved to a certain extent
from liability to the county as a depository is not enforceable.

ERROR from the district court of Antelope county.
Tried below before ROBINSON, J.
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James H. Macomber and N. D. Jackson, for plaintiff in
€rTor.

Herman Freese and M. F. Harrington, contra.

Ryan, C.

By error proceedings, plaintiff in error seeks to re-
verse a judgment rendered against it, in the sum of
$3,641.14, by the district court of Antelope county.
There were admitted by the answer in said court the
averments of the petition of the county of Antelope that
the Commercial State Bank of Neligh, the defendant,
from December 1, 1891, till September 26, 1894, was an
incorporated bank, doing business as such in Antelope
county; that from the Tth day of January, 1892, to the
4th day of January, 1894, J. D. Hatfield was the duly
elected, qualified, and acting treasurer of Antelope
county, and that on or about January 10, 1892, the Com-
mercial State Bank of Neligh applied in writing for the
privilege of keeping the funds belonging to said county
and controlled by said county treasurer. The applica-
tion, which it was denied by the answer was accepted,
was in the following language:

“NELIGH, NEB., January 1, 1892,

“To Hon. J. D. Hatfield, County Treasurer, Antelope
County: The Commercial State Bank of Neligh, Nebraska,
hereby agrees to comply with all the rules and regula-
‘tions governing county depositories provided by the laws
of the state of Nebraska, as set forth in the Session Laws
of 1891, and to pay to Antelope county, Nebraska, inter-
est at the rate of five per cent per annum, interest pay-
able monthly, on all county funds deposited with said
Commercial State Bank by the county treasurer; pro-
vided the Commercial State Bank is made the depository
of all funds controlled by the county treasurer by virtue
of his official position. The Commercial State Bank fur-
ther agrees to pay all Antelope county warrants at par

36
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upon presentation during the time that the said funds
are kept on deposit with the said bank.
“W. T. WATTLES,
“President.
“K. T. RICHARDS,
“Cashier.”
In the answer there was also a denial of the averment
in the petition that there was filed with the county clerk
of Antelope county a bond in the following language:
“Know all men by these presents, that we, the Com-
mercial State Bank of Neligh, Nebraska, as principal,
and G. W. Wattles, of Carroll, Iowa, Sumner Wallace,
of Rochester, New Hampshire, and W. T. Wattles, K. T.
Richards, W. G. Galloway, C. Fisher, W. E. Relf, H. H.
Jurgling, Wm. Campbell, Carl Roben, H. M. Cox, and
J. H. Mills, of Neligh, Nebraska, as sureties, are held
and firmly bound unto J. D. Hatfield, county treasurer
of ,Antelope county, Nebraska, and unto Antelope
county, Nebraska, in the sum of one hundred and fifty
thousand dollars ($150,000), lawful money, to be well and
truly paid to the said J. D. Hatfield, treasurer of Ante-
lope county, Nebraska, or his successor in office. I'or
the faithful performance of such obligation, we bind our-
selves, our heirs, administrators, and assigns forever.
“The condition of the above obligation is such that
whereas, the said the Commercial State Bank of Neligh,
Nebraska, has been designated as a depository of the
funds of Antelope county, Nebraska, which shall come
into the possession of said J. D. Hatfield as treasurer of
said county: Now, therefore, if the said Commercial
State Bank shall well and truly pay to the said J. D.
Hatfield, treasurer of Antelope county, Nebraska, or his
or their order, all sums of money they receive on deposit
from treasurer aforesaid, then this obligation to be null
and void, otherwise to be in full force and effect.”
To this bond was affixed the names of the sureties
therein described. There were in the answer denials of
the averments of the petition that said bond was ap-
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proved by the county board of supervisors of said Ante-
lope county; that thereupon the several current funds.
of said county were by J. D. Hatfield, its treasurer, de-
posited with said Commercial State Bank, amounting to
the sum of $37,746.78; that said county treasurer, be-
tween January 7, 1892, and January 4, 1894, collected
the sum of $165,182.77 belonging to the several current
funds of said county, all of which was by said county
treasurer deposited in said bank; that said bank failed
and refused to render, at the end of each and every
month, to said treasurer a statement in duplicate show-
ing the several daily balances and the amount of money
of the county of Antelope held by it during the month
as county depository, and the amount of accretions
thereof; that the average daily balances belonging to
the several current funds so on deposit between January
7, 1892, and January 4, 1894, was $60,000; that thereon
the said bank had failed and refused to pay the interest,
amounting to the sum of $6,000, which latter sum, ex-
cept $275.03, had never been paid.

It is not deemed essential to consider whether or not
the bond above given was in strict compliance with the
provisions of section 8, chapter 50, Laws, 1891, for a
demurrer of all the parties who signed it was sustained,
and thenceforward the action proceeded alone against
the bank under the statute upon its written proposition.
The bond, therefore, serves no purpose in this action,
except in so far as its presentation to, and approval by,
the proper county authority qualified the bank to be a
depository. We find in the records of the board of super-
visors of Antelope county a report of a committee of the
board reciting that the county treasurer had selected
the above named bank as a county depository, and had
accepted the bid of the bank. In this report there was
a recommmendation that the bond of the bank be ap-
- proved. There is in the bill of exceptions no transcript
of the record of the board of county supervisors showing
that this report was acted upon. The county treasurer,
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however, made deposits in the bank which tendered the
bond, and such bank received such deposits and paid
interest to certain limited amounts, as though the bond
had been regularly accepted. Under these circumstances
the bank should not be permitted to assert that it
was released from the obligations which arose out of
its written proposition, in view of the oral evidence
and reports of the bank, which show conclusively that
all parties concerned acted upon the assumption that
the bank was in fact a regularly constituted and' ap-
proved depository of county funds.

The bank, however, insists that there was error in the
refusal of the court to permit the filing of a certain-
amended answer tendered after the trial was concluded.
In addition to the issues presented by the original an-
swer, which have been fully described, this amended
answer denied that a bond had been filed, and of new
matter contained the following averments: “At the time
of making the application set out in the petition, it was
assumed and believed by J. D. Hatfield, then county
treasurer of said plaintiff, and by defendant, that the
said county treasurer had the right and authority to des-
ignate the depository for the funds of the county, subject
to legal deposit under the law and to draw interest,
to-wit, the soldiers’ fund, the county general fund, the
county bridge fund, the county poor fund, and a court
house fund; that none of the other funds of the county
could be loaned or deposited under the law; that acting
under such understanding and agreement the defendant
could only obtain the said funds for deposit, and could
only apply for those said funds, the defendant made the
application to said county treasurer set out in paragraph
three of said petition; that in making said application
on the part of said defendant, and in accepting said ap-
plication on the part of said treasurer, it was mutually
understood and agreed that said application was made
to include only said named funds; that, acting on said
understanding and agreement, the said county treasurer
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deposited under said agreement, and the defendant ac-
cepted under such understanding and agreement, the
money belonging to said funds, and no others; the de-
fendant kept account of saig funds, and allowed accre-
tions of interest thereon as understood and agreed under
said applications, and made monthly reports thereof to
said treasurer showing the condition and amount of sai«l
several funds on deposit, and allowed and paid all of
said funds and interest thereon; that said reports con-
tinued the whole time that said defendant had said funds
on deposit, and allowed and paid all such funds and in-
terest to the said county treasurer strictly according tfo
the mutual agreement and understanding of the inten-
tion and meaning of the application made; that for the
full space of about two years from January 7, 1892, to
January, 1894, defendant made and filed said reports
with said treasurer under said application; that in pur-
suance of said application so made and so understood,
the defendant executed the bond set out in the petition.
* * * The defendant further alleges that at the time
said application was made to become the depository of
said funds of the plaintiff there was not money enough
on hand in the treasury of said county to pay the war-
rants that were necessarily issued by the said county,
and as a part of the agreement the defendant was to pro-
tect the warrants of the county so as to keep them at par
in value, and in pursnance of such agreement and under-
standing the defendant did pay all Antelope county wai-
rants at par, upon presentation, during the time that
said funds were so kept on deposit with it in its bank.”
The above quotation discloses that the bank’s c¢laim
was that the written agreement should be controlled by
a prior or contemporaneous oral agreement limiting the
liability to pay interest upon certain funds. The parol
evidence tendered to show this fact was, upon objection,
excluded by the court. This amendment was offered
after the evidence had been introduced, and was not to
conform the pleadings or proceedings to the fact proved.
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It was tendered on the theory on which the defense was
attempted to be made, and consequently embodied the
same proposition as was contained in the instructions
which the bank asked, and which the court refused to
give. The amendment has, therefore, been quoted at
length herein, that the question apparently relied upon
by the bank might be considered as a legal proposition,
once for all. It cannot have escaped notice that the
bank nowhere pretended to describe what funds were
intrusted to it upon which, as it claimed, it was not liable
for interest. The written proposition was to pay interest
“on all county funds deposited with said Commercial
State Bank of Neligh, Nebraska, by the county treasurer;
provided said Commercial State Bank is made a deposi-
tory of all funds controlled by the county treasurer by
virtue of his official position.” It need not be determined
whether or not this proviso could be enforced by a de-
pository, for the proofs in this case show that all county
funds were deposited in accordance therewith. The sole
proposition with which we are now concerned is whether
or not the bank should be held to the terms of its written
offer. The bank, as has been said, did not describe what
other funds than those enumerated in its proffered
amended answer had been deposited by the treasurer
during his term of office. Mr. Hatfield testified that his
deputies, as he understood it, deposited all the money in
bulk, and at the end of the month they would figure up
how much there was of the different funds and strike an
average of it to make the daily balance. H. J. Spencer,
one of the deputies referred to by Mr. Hatfield, testified
that all the funds were deposited at the Commercial
State Bank as they were collected. W. T. Wattles, the
president of the bank, when called as a witness for the
county, testified as follows:

Q. Have you brought with vou, in obedience to sub-
peena, the books of the bank showing deposits of J. D.
Hatfield, treasurer of Antelope county?

A. T have not.
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Where are they?

. They are not in my possession.

Where did you see them last?

At the depot.

What depot?

. Neligh.

When?

Last winter some time.

What time in the winter?

Shortly after the consolidation of the two banks.
Before or after the service of the subpoena?

I don’t remember the date.

0?@?@?@>@P@>©

. You remember you were served with a subpena to
bring these books?

A. Yes, sir.

Q. Did you have the books in your possession at that
time? ’

A. I don’t know.

Q. Don’t you know whether you had the books at the
time you were served with a subpoena to produce the
books?

A. I don’t know.

Q. What became of them?

A. They were shipped to the stockholders.

Q. Your brother?

A. To the Rochester Loan & Banking Company, of
which he is agent.

Q. At Omaha?

A. Yes, sir.

Q. You are not prepared to say whether that was be-
fore or after you were served with the subpeena?

A. Not without looking up the date of the shipment
and date of the subpoena.

Q. You can find that by morning?

A. I think so.

No further mention of these books was made during
the trial, and, as they were not produced, the bank de-
prived the court and jury of what might have assisted
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in arriving at the condition of the different funds in the
bank during Mr. Hatfield’s term as treasurer. The cash
books of the county official just named were offered in
evidence, as were also the report of the finance commit-
tee of the board of supervisors and several reports of the
aforesaid county treasurer. Whether or not independ-
ent evidence of this character was competent for the pur-
pose of showing the amounts deposited by the county
treasurer we are not called upon to determine, for that
proposition is not presented by the petition in ervor.
Neither is there thereby raised a question as to the ver-
dict and judgment being excessive, so that we are justi-
fied in assuming, without going through the voluminons
bill of exceptions to make an exact computation,that this
amount was not in excess of what was justified by the
proofs. This desultory consideration of collateral ques-
tions has been necessary to relieve the main proposition
of foreign matter, and thus laid bare, this question is a
very simple one, and that is, whether or not a written
proposition, accepted and acted upon, can be varied by
evidence of a prior or contemporaneous oral contract
between the parties thereto, in respect to the same sub-
ject-matter, and this question, without the necessity of
invoking authority, must be answered in the negative.
From this it should not be inferred that we admit the
right of a county treasurer by a written agreement to
relieve a depository of a liability imposed by law, for it is
not necessary to our present purpose to consider that
question. In the proposed amended answer were recita-
tions that the bank maintained the warrants of the
county at par, and that, therefore, it should be relieved
of liability beyond paying interest on the funds in said
proposed amended answer described. It has been pro-
vided by statute how the necessary expenses of counties
are to be provided for, and how, if a loan is necessary,
such loan shall be obtained. Any provision of a contract
with respect to a deposit by which it is attempted to su-
persede the provisions of the statute in respect to raisin g
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money for county expenses should be viewed with but
little favor, and certainly can furnish no sufficient con-
sideration for a release from liability as a depository.
We cannot summarize our views of this case more
satisfactorily than by merely quoting the first instruc-
tion given by the court, in the following language: “You
are instructed in this case to find for the plaintiff, and
you are to assess the amount of plaintiff’s recovery at
what would be the interest on the county funds of Ante-
lope county deposited with the defendant, the Commer-
cial State Bank, by J. D. Hatfield, while county treasurer
of Antelope county, Nebraska, at the rate of five per
cent per annum, interest payable annually, less the
amount of $273, which is admitted to have been received
by said county from said bank, from the first day of Janu-
ary, 1892, till the first day of January, 1894, together
with seven per cent interest thereon from said first day
of January, 1894.” The judgment of the district court is

AFFIRMED.

ALEXANDER CALMELET, APPELLANT, V. JACOB SICHL,
APPELLEE,

FiLEp MAY 19, 1896. No. 6574,

1. Party Walls: RigHT oF ONE PARTY To INCREASE HEIGHT. An agree-
ment for the construction of a wall in common by joint property
owners to the height of three stories on the land of one does not
justify the assumption that the other party may, of his own mo-
tion, and for his own sole benefit, extend said wall upward still
another story, irrespective of a therefrom threatened easement
ripening, or of injury likely to result to the property adjacent.

2. Injunction: PARTY WaALL. The adjacent property owner, whose
rights and estate are threatened by the proposed erection about
to be made by the other, as above indicated, is entitled to the pro-
tection afforded by an injunction.



206 NEBRASKA REPORTS. [VoL. 48

Calmelet v. Sichl.

APPEAL from the district court of Otoe county. Heard
below before CHAPMAN, J.

The facts and issues are stated by the commissioner.

BEdwin F. Warren, for appellant:

The defendant used the wall, to the height of three
stories, for about twenty years. If there was no special
countract between the owners, this would give him the
right to continue its' use; but the extent and mode of
user define the right. That right, as so defined, was the
. right to use the wall for three stories only. The right
cannot be changed or enlarged. (Ballard wv. Dyson, 1
Taunt. [Eng.], 278; Atwater v. Bodfish,11 Gray [Mass.],152;
I olsman v. Boiling Spring Bleaching Co., 1 McCar. [N. J.],
465 Burnham v. Kempton, 44 N. H., 95; Richardson v. Pond,
15 Gray [Mass.], 390; Clayton v. Corby, 5 Ad. & EL, n. s.
[Eng.], 422; Jones v. Percival, 5 Pick. [Mass.], 485; Brice
v. Randall, 7 Gill & J. [Md.], 349; Holmes v. Seeley, 19
Wend. [N. Y.}, 507; City of Hartford v. Hartford County,
49 Conn., 554; Carlisle v. Cooper, 19 N. J. Eq., 256; Horner
. Stilwell, 35 N. J. Law, 307; Hazard v. Robinson, 3 Mason
[C. 8.], 272; Manwier v. Meyers, 4 B. Mon. [Ky.], 514; David-
son v. Fowler, 1 Root [Conn.], 358; Charles River Bridge v.
Warren Bridge, 7T Pick. [Mass.], 449; Wright v. Moore,
38 Ala., 593; Atkins v. Bordman, 20 Pick. [Mass.], 291;
Postlewaite v. Payne, 8 Ind., 104; Jones v. Tapling, 11 C. B.,
n. s. [Eng.], 283; Wood v. Cooper Miners Co., 14 C. B.
{Eng.], 428; Sharpe v. Hancock, 7 Man. & G. [Eng.], 354;
St. John v. Sweency, 59 How. Pr. [N. Y.}, 175; Milne’s
Appeal, 81 Pa. 8t., 54; Sullivan v. Graffort, 35 Ia., 531;
Price v. McConnell, 27 111., 255.)

The height of the wall could not be increased with
safety or without injury to plaintiff. Conceding it to
be a party wall, defendant had, therefore, no right to
increase its height. (Brooks v. Curtis, 50 N. Y., 639; Matts
. Hawkins, 5 Taunt. [Eng.], 20; Price v. McConnell, 27 111.,
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255; Vollmer’s Appeal, 61 Pa. St., 118; Ogden v. Jonces,
2 Bosw. [N. Y.], 685.)

Plaintiff is entitled to an order requiring defendant
to take down the wall. (Harl v. De Hart, 12 N. J. LEq.,
286; East India Co. v. Vincent, 2 Atk. [Eng.], 83; Carlisle
v. Cooper, 21 N. J. Eq., 581.)

(o1}
S

John C. Watson, contra:

A party wall may be created by user as such for the
prescriptive period, for from such user a contract be-
tween the parties is presumed, in the absence of evidence
that the user was presumptive only. (Brown v. Werner,
40 Md., 15; McLaughlin v. Cecconi, 5 N. E. Rep. [Mass.],
261; Schile v. Brokhahus, 80 N. Y., 614; Douwling v. Hen-
nings, 20 Md., 179.)

Either of the owners of a party wall may increase its
height when it can be done without injury to the adjoin-
ing building, and the wall is sufficiently strengthened to
safely bear the additions. (Brooks v. Curtis, 50 N. Y., 639;
Andrae v. Haseltine, 17 N. W. Rep. [Wis.], 18; Dauenhaer
v. Devine, 51 Tex., 480; Musgrave v. Sherwood, 54 How. Pr.
IN. Y.], 338))

When the law and the facts permit either owner to in-
crease the height of the party wall, he cannot be re-
strained from so doing by injunction. (Quinn v. Morse,
130 Mass., 317; McLaughlin v. Cecconi, 5 N. E. Rep.
[Mass.], 261.)

Reference was also made to the following cases: Miller
v. Broun, 33 O. St., 547; Western Bank’s Appeal, 102 Pa.
St., 171; Henry v. Koch, 80 Ky., 391; Roger v. Sinsheiner,
50 N. Y., 646; Orman v. Day, 5 Fla., 392; Montgomery v.
Masonic Hall, 70 Ga., 38; Rankin v. Charless, 19 Mo., 490.

Ryax, C.

Plaintiff is the owner of a parcel of ground in Ne-
braska City having a vorth frontage on Main street of
twenty-two feet, from whence said parcel extends south-
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ward sixty feet. The land of defendant is contiguous to
the west and south sides of this sixty-foot tract. Orig-
inally a remote grantor, through whom plaintiff derived
title, built a one-story building on the west side of the
tract above described as being owned by the plaintiff.
The west wall of this building was entirely within and
. contignous to the west line of said tract. Subsequently,
in 1868, the defendant’s grantor, who owned the land
that was along the west and south sides of said parcel
now owned by the plaintiff, but which at that time was
owned by Marks Bros., remote grantors of the plaintiff,
made use of the west wall along plaintift’s present prop-
erty in the construction of the Watson House to the
height of three stories. Still later, plaintiff having ac-
quired his present parcel of land, replaced the one-story
building thereon with another building two stories in
height, for this purpose making use of the wall which
had constituted the west side of his one-story building,
and the required portion of this wall extended upward
by defendant to make the Watson House three stories:
high. This change from a one to a two-story building
necessitated the closing with brick of eight windows in
the prolonged upward wall of the Watson House, As
the owner of the Watson House refused to pay for, or
even to contribute to the expense of, closing these win-
dows, plaintiff was compelled to pay the entire amount.
There seems, however, to have been no objection inter-
posed to this closing of these openings in the wall other
than would naturally be expected by reason of the incon-
venience caused. There was certainly no attempt to
assert adverse conflicting rights, or as between Mr. Lind-
say, the defendant’s grantor, and Marks Bros., who then
owned plaintiff’s present parcel of land, there does not
appear from the evidence to have been any written con-
tract under which the three-story wall of the Watson
House was built, at least no one attempts to give the
contents of such a contract or account for its where-
abouts, nor even to say that such a writing was ever seen
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or in existence. In 1891 the defendant was desirous of
extending upward the walls of the Watson House to the
height of an additional story, and was carrying his de-
sign into execution, when the plaintiff procured an in-
junction by which the completion of the work was
staved. It is claimed by plaintiff that before the com-
mencement of this work he caused to be served upon the
defendant a written notice to desist, but as no one testi-
fied to this service, and the defendant denied it, we must
assume that it was never given. After hearing on a mo-
tion to dissolve the injunction said motion was sustained,
and of this fact the defendant, having obtained the first
knowledge, pushed his wall to completion before any
further steps could be taken by plaintiff to prevent this
being done. This was on June 13, 1891. On the 10th
day of January, 1893, there was had a trial to the court,
and on June 19, following, there was entered a decree
dismissing plaintiff’s petition, because, as the court
found, it contained no equity. ¥From the dismissal of his
action and the taxation of costs against him the plaintiff
appeals. '

The petition recited plaintiff’s title and all the above
described facts, which, as he claimed, entitled him to
prevent the placing of a fourth story upon the wall of
which his west side constituted the first story. There
were averments of the insufficient thickness of the wall
already in existence to sustain another story, but these
we do not feel called upon to describe or discuss at great
length. The answer contained a general denial, fol-
lowed by these averments: “Second—The said defend-
ant * * * alleges that this defendant and his grant-
ors have for twenty years last past been in open, noto-
rious, peaceable, exclusive, and adverse possession of
the property known as the Barnum House, or Watson
Hotel, claiming the same as owners against the plaintiff
and his grantors and all persons whomsoever. Third—
The said defendant * * * further * * * alleges
that during the spring of 1868 this defendant’s grantor,
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Lindsay, for a full and valuable consideration, and in
pursuance of a written agreement between Marks Bros.
and said Lindsay, became a part owner of the division
wall between this defendant and said plaintiff, and under
and in pursuance of said agreement re-enforced and
strengthened the foundation of said wall and entered
at that time into the undisputed use and possession
thereof, building the same two stories higher and put-
ting windows in the said wall for the use of his hotel
building on said premises, which said Lindsay was at
that time enlarging and rebuilding; that the defendant
is informed and believes that by and under the terms
of said agreement said Lindsay became the owner of
one undivided half of said wall, but that this defendant
is unable to state the terms and conditions of said agree-
ment, the same never having come into defendant’s pos-
session; that said Marks and Lindsay are both dead
and defendant knows of no one by whom he can estab-
lish the contents of said agreement; but this defendant
then alleges that his grantor alleges that his grantor,
Lindsay, entered into possession of said wall as a joint
owner of the same in the year 1868, and ever since,
until he sold said premises to said defendant, used and
occupied the same as the division and party wall be-
tween plaintiff and defendant, and that plaintiff has
so used and occupied this said wall ever since his pur-
chase of said premises from Lindsay, purchasing and
paying for the same, and that this defendant is the owner
of an undivided one-half of said wall entitled to all the
rights and privileges of an equal owner of a party or di-
vision wall. Wherefore defendant prays that this action
may be dismissed and that plaintiff recover nothing by
his writ.” There was a reply in which was denied each
of the above copied averments of the answer.

The issues presented by the general denial contained
in the answer have already been sufficiently covered for
general purposes by the statement of the facts hereinbe-
fore made. There are questions of law incidental to
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these of fact which, however, can scarcely be considered
profitably, independently of other fact propositions
stated in the answer. From the facts already stated it
is evident that the averments that the defendant and his
grantors have for more than twenty years been in the un-
disputed adverse possession of the Watson House have
no bearing upon the right to increase the height of the
wall having its foundation upon the plaintiff’s land. The
fact that this wall was built to a height of three stories
in pursuance of a written agreement founded upon a suf-
ficient valuable consideration, a part of which was the
strengthening and re-enforcement of the founndation,
would be very pertinent if the plaintiff was now seeking
to procure the removal of that particular portion of the
wall. (Barr v. Lamaster, 48 Neb., 114.) By the averments
of the answer, however, this agreement was limited to
the erection of the wall to the height of three stories; as
to the proposed fourth story, the rights of the parties
were as though no such written agreement had ever been
made. The remainder of the answer was devoted to alle-
gations showing a tenancy in common of the already
constructed wall as between the plaintiff and the defend-
ant. If by a liberal construction the averments as to
possession of the Watson House for more than twenty
years should be construed as a claim of title by virtue of
the statute of limitations, the operation of this statute
could not be possible as between tenants in common, for
the rule as between tenants in possession is as stated in
section 296, Buswell on Limitations and Adverse Posses-
sion, that each of them has the entire possession as well
of every part as of the whole, and the seisin and posses-
sion of one being prima facie the seisin and possession of
the other, or others, one cannot be disseised by another
without an actual ouster. This rule was applied by this
court in Smith v. Hitchcock, 38 Neb., 104, The averments
that in 1868 the defendant’s grantor became a joint
owner of the wall and that said ownership has ever since
continued in the plaintift, were limited to the wall three
stories in height.
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From the foregoing review of the answer it is clear
that the defendant claimed and could assert mo right
except such as is necessarily implied .by law from his
interest in the three-story wall. As to the fourth story,
this statute of limitations, as we have seen, is unavaila-
ble, and equally foreign is the plea that the defendant is
the joint owner or tenant in common of the wall already
constructed. The arrangement under which the wall was
constructed, if, as alleged in the answer, it was under a
written agreement, gave each party in the building of the
other a cross-easement in respect to which he was enti-
tled to protection. (Barr v. Lamaster, supra.) That courts
have no power, however, to enlarge contract rights of par-
ties requires no citation of authority to establish. It is,
moreover, very clear that an easement for one purpose
established by mere user cannot, by legal intendment, be
extended to another purpose. (Ballard v. Dyson, 1 Taunt.
[Eng.], 279; Atwater v. Bodfish, 11 Gray [Mass.], 150;
Holsman v. Boiling Spring Bleacling Co., 1 McCar. [N. J J
335; Burnham v. Kempton, 44 N. H., T8; Richardson v.
Pond, 15 Gray [Mass.], 387; Holmes v. Drew, 7 Pick.
[Mass.], 140; Wright v. Moore, 38 Ala., 593; Atkins v.
Bordman, 20 Pick. [Mass.], 291; Price v. M cConnell, 27 111,
255.) Each of these cases was decided upon the assump-
tion of a grant, either express or implied, and from them
the principle deducible which is applicable to the case at
bar is that the right to erect a fourth story cannot be im-
plied from plaintiff’s acquiescence in the erection upon
the ground of the first, second, or third stories. Another
application of the same principle is that the erection of
the first three stories having been jointly by agreement
between the parties, whereby, as defendant alleged, they
were constituted joint owners of the wall to the height
of three stories, this did not justify one of these parties
in putting up the fourth story in his own right, for his
own benefit, and in open hostility to the wishes of the
other joint partners. (Omahe & R. V. R. Co. v. Rickards,
38 Neb., 847; Gatling v. Lane, 17 Neb,, 80; Haiwood v.
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Thomas, 17 Neb., 237.) In any view which can be taken
of this case the defendant, upon the facts pleaded in his
answer, could not justify his right to build the fourth
story above the three stories already erected on plaintiff’s
lot. The attempt to do this was an invasion of the
plaintiff’s legal rights, and if consummated would con-
stitute a continuing trespass upon his property, which
eventually would ripen into an easement, which consid-
eration alone was deemed a sufficient ground for an in-
Jjunction in McCloskey v. Doherty, 30 S. W. Rep. [Ky.], 649;
citing Poirier v. Fetter, 20 Kan., 47; Musselman v. Marquis,
1 Bush [Ky.], 463; Peak v. Hayden, 3 Bush [Ky.], 125.

In Mendenhall v. Harrisburgh Water-Power Co., 39 Pac.
Rep., 399, the supreme court of Oregon held that an in-
junction would lie to prevent the widening of a ditch for
a water-course through plaintiff’s land and the erection
of a dam which would destroy plaintiff’s ford, defendant
having no legal right to either. The ground upon which
this seems to have been placed was that from the nature
of the excavation an injury to plaintiff’s easement was
likely to result. In support of the conclusion reached
there were cited Smith v. Gardner, 12 Ore., 221; Chicago,
B. & Q. R. Co. v. Porter, 72 1a., 426. JIn the case at bar it
was shown that the original foundation wall had been of
the thickness of fifteen inches; that this had been re-en-
forced afterward by a wall twelve inches in thickness,
and that from the top of the re-enforced wall the pro-
longation to the height of two stories was twelve inches
in thickness, and from thence upward, inclusive of the
fourth story, the wall is of the thickness of nine inches,
and, by much evidence adduced by plaintiff, it was shown
that from the fourth story being erected upon its narrow
foundation as described, there are grounds for appre-
hending serious injuries to the property of the plaintiff.
If the evidence is sufficient to sustain this contention,
there can be no doubt that plaintiff is entitled to an in-
junction against the erection and continuance of the
fourth story of the wall in question which threatens the

37
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safe enjoyment of his property. The judgment of the
district court is reversed and this cause is remanded to
said district court for further proceedings.

REVERSED AND REMANDED.

Jou~ A. HORBACH, APPELLEE, V. SARAH J. TYRRELL ET
AL., APPELLEES, IMPLEADED WITH JULIA M. SCHENCK
BT AL., APPELLANTS.

FrLep May 19, 1896. No. 6231,

1. Acknowledgment of Deed. The functions of an acknowledgment
to a deed are twofold: (1) To authorize the deed to be given in
evidence without further proof of its execution; (2) to entitle it
to be recorded; and unless the real estate conveyed or incum-
bered the homestead of the grantors, an acknowleagment is not
essential to the validity of the conveyance.

2. Homestead: DEED: ACKNOWLEDGMENT. A conveyance of real estate,
such real estate being the homestead of the grantors, is, unless
acknowledged, absolutely void.

3. Acknowledgment: Act OF OFFICER. In this state the act of an offi-
cer in taking the acknowledgment of the grantor to a convey-
ance of real estate is a ministerial one.

4, Corporations: ‘OrrICERS. The fact that one is shown to be secretary
and treasurer of a corporation will not authorize the presump-
tion that he is a stockholder of such corporation.

5. Acknowledgment: DISQUALIFICATION OF OFFICER. What relation-
ship or what interest possessed by an officer disqualifies him from
taking an acknowledgment must be determined from the facts and
circumstances of the case in which the question is presented,
rather than by any general rule,

A notary public is not disqualified from taking an
acknowledgment of a mortgage made to a corporation, merely
because it is shown that he was at the time secretary and treas-
urer of the mortgagee, it not appearing that he was a stockholder
in such corporation or otherwise beneficially interested in having
the mortgage made.

APPEAL from the district court of Douglas county.
Heard below before IRVINE, J.
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See opil‘lions for references to authorities.
Kennedy & Learned and W. H. Crow, for appellants.
Howard B. Smith and Elmer E. Thomas, contra.
Blair & Goss, for plaintiff.

Ragax, C.

John A. Horbach brought this suit in equity in the
district court of Douglas county to foreclose a real estate
mortgage executed and delivered to him by Isaac Tyrrell
and Sarah J., his wife. The mortgage conveyed the east
fifty feet of the west four hundred feet of lot 2, in Bart-
lett’s Addition to the city of Omaha, and lot 21, in block
28, Sheridan Place, city of Omaha. The mortgage bore
date May 2, 1890, and was filed for record in the office of
the register of deeds of Douglas county May 5, 1890.
Prior to the bringing of this suit Isaac Tyrrell died intes-
tate. His widow and heirs and George L. Wass, his ad-
ministrator, were made defendants to this action. On
the trial the court appointed Elmer C. Thomas, an at-
torney of the court, guardian ad litem for the minor chil-
dren. Julia M. Schenck and the O. F. Davis Company, a
corporation, were also made parties to the action and
filed cross-petitions. Julia M. Schenck sought to fore-
close a mortgage bearing date May 16, 1887, executed by
Tyrrell and wife to the O. I, Davis Company on the said
east fifty feet of the west four hundred feet of Iot 2, in
Bartlett’s Addition, she being the assignee of the O. F.
Davis Company. This mortgage was recorded in the
office of the register of deeds of Douglas county on the
18th of May, 1887. The O. F. Davis Company sought to
foreclose a mortgage dated May 16, 1887, and recorded
May 23, 1887, executed by Tyrrell and wife to it on the
same premises described in the mortgage assigned by the
O. F. Davis Company to Schenck. If all these mortgages
are valid, the mortgage of Julia M. Schenck is a first and
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the mortgage of the O. F. Davis Company a second lien
upon all the real estate described therein, and the mort-
gage of Horbach a third lien upon the property described
in the Schenck and O. V. Davis Company mortgages, and
a first lien on lot 21, block 23, Sheridan Place. By the
decree of the district court the mortgage of Horbach was
held to be valid, and the mortgages sought to be fore-
closed by Schenck and the O. F. Davis Company were ad-
judged void. From this decree the O. . Davis Company
and Julia M. Schenck have appealed.

1. The O. F. Davis Company, to whom the mortgages
adjudged void were made and delivered, was at the time
a domestic corporation. The real estate conveyed by the
mortgages was the homestead of Tyrrell and wife, and
the notary public who took the acknowledgment of Mr.
and Mrs. Tyrrell to the mortgages was, at the time, the
secretary and treasurer of the O.T. Davis Company, mort-
gagee. The learned district court was of opinion that
the notary public, by reason of his relation to the mort-
gagee, was disqualified from taking the acknowledg-
ment of Mr. and Mrs. Tyrrell, and that therefore the
mortgages were absolutely void. Conveyances of real
estate in this state, except leases for one year or for a
less time, if executed in this state, are required by the
statute to be signed by the grantor, being of lawful age,
in the presence of at least one competent witness and to
be acknowledged or proved. (See sec. 1, ch. 73, Compiled
Statutes, 1895.) By section 2 of said chapter it is pro-
vided that the grantor must acknowledge the instrument
to be his voluntary act and deed. In Burbank v. Ellis, 7
Neb., 156, Harrison v. McWhirter, 12 Neb., 152, Buck v.
Gage, 27 Neb., 306, and Connell v. Galligher, 36 Neb., 749,
it was held: The functions of an acknowledgment to a
deed are twofold,—(1) to authorize the deed to be given
in evidence without further proof of its execution, and
(2) to entitle it to be recorded. It was further held that
the acknowledgment of a deed to real estate was no part
of the deed itself. We must not be understood as ques-
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tioning in the slightest degree the correctness of these
decisions. But the real estate described in the convey-
ances considered in those cases was not the homestead of
the parties making the conveyances, and the decisions
had no reference to the acknowledgment of conveyances
affecting the homestead of the grantors. In 1879 the
legislature passed an act entitled “Homesteads.” This
is now chapter 36, Compiled Statutes of 1895. Section 4
of this chapter is as follows: “The homestead of a mar-
ried person cannot be conveyed or incumbered unless the
instrument by which it is conveyed or incumbered is exe-
cuted and acknowledged by both husband and wife.” The
obvious purpose of this statute is to render all convey-
ances or incumbrances made of a homestead absolutely
void unless such conveyances are not only signed and
witnessed but acknowledged by both the husband and
the wife. It therefore follows that the mortgages of the
appellants Schenck and the O. F. Davis Company are
void, even as between the parties thereto, if those mort-
gages were not duly acknowledged; that is, if the officer
who took the acknowledgment of the grantors therein
was disqualified from taking such acknowledgment.

2. In what character or capacity does an officer act in
taking the acknowledgment of a grantor to a conveyance
of real estate? Is the act judicial or ministerial? Sec-
tion 2, chapter 73, supra, only requires‘the grantor to
acknowledge the instrument to be his voluntary act and
deed; and the requirement of section 3 of said chapter is
that he may make such an acknowledgment before a
judge or clerk of any court or some justice of the peace or
notary public. No statute of which we are aware de-
clares that the act of taking an acknowledgment is or
shall be held to be a judicial one, and section 1, article 6,
of the constitution of the state declares: “The judicial
power of this state shall be vested in a supreme court,
district courts, county courts, justices of the peace, police
magistrates, and in such other courts inferior to the dis-
trict courts as may be created by law for cities and in-
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corporated towns.” Judicial power, it would seem, is
the authority of some person or tribunal to hear and de-
termine a controversy and to reduce such determination
to a judgment or decree binding the parties thereto; but
the acknowledgment by a grantor that he executed a con-
veyance is merely his voluntary admission that he has
done so. The officer taking the acknowledgment has no
power to compel a grantor to attend before him and no
power to coerce an answer as to whether he did execute
a conveyance; and upon the theory that the act of an
officer in taking an acknowledgment is a ministerial one
the supreme court of Massachusetts held in Learned v.
Riley, 14 Allen, 109, that the acknowledgment of a deed
might be taken by a justice of the peace out of the county
in which he resides. The cases in which the question has
been considered are, however, by no means harmonious.
They are collated in 1 American & English Encyclopedia
of Law, second edition, at pages 487, 488, and it is there
said that the weight of authority is that the act of an offi-
cer in taking an acknowledgment of a real estate convey-
ance is a ministerial one. Following are some of the
authorities there collated which hold such act to be ju-
dicial: Griffith v. Ventress, 91 Ala., 366; Wedel v. Herman,
59 Cal., 514; Stevens v. Hampton, 46 Mo., 404; Long v. Crews,
118 N. Car., 256; Cover v. Manaway, 115 Pa. St., 338; Bow-
den v. Parrish, 86 Va., 67; Pickens v. Knisely, 29 W. Va., 1;
Johnston v. Wallace, 53 Miss., 331.

In Wasson v. Connor, 54 Miss., 351, the court said: “It
is evident that the taking of an acknowledgment of a
grantor is a quesi-judicial act. * * ¥ The officer who
takes an acknowledgment acts in a judicial character in
determining whether the person representing himself to
be * * * the grantor named in the conveyance actu-
ally is the grantor. He determines further whether the
person thus adjudged to be the grantor does actually and
truly acknowledge before him that he executed the in-
strument.”

In White v. Connelly, 105 N. Car., 65, it was held that the
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clerk of a superior court, in adjudicating a certificate of
acknowledgment and admitting the instrument to pro-
bate and ordering registration, acts judicially.

The following are some of the authorities which hold
that such an act is a ministerial one: Elliott v. Peirsol, 1
Pet. [U. 8.], 338; Hill v. Bacon, 43 111., 477; Beuley v. Curtis,
92 Ky., 505; Glibson v. Norway Savings Bank, 69 Me., 579;
Scanlan v. Wright, 13 Pick. [Mass.], 523; Bank of Benson v.
Hove, 45 Minn., 40; Trumaen v. Lore, 14 O. St., 144; Will-
iamson v. Carskaden, 36 O. St., 664; Lewis v. Waters, 3 Har.
& McH. [Md.], 430.

The conflict in the authorities is probably due to the
peculiar statutes of the various states on the subject of
acknowledgments. In Calumet & Chicago Canal & Docl
Co. v. Russell, 68 TI11., 426, and Kerr v. Russell, 69 Il1., 666,
the supreme court held that an officer in taking the ac-
knowledgment of a married woman acted judicially; but
when the acknowledgments considered in those caseswere
taken the statute of Illinois required of an officer taking
the acknowledgment of a married woman to make her
acquainted with and explain to her the contents of the
conveyance; to examine her separate and apart from her
husband as to whether she executed the conveyance vol-
untarily, freely, and without the compulsion of her hus-
band, and to make a certificate accordingly. (See sec. 17,
ch. 24, Statutes of Illinois, 1856.) Subsequently the leg-
islature repealed this statute and enacted another pro-
viding, in effect, that if a married woman should join
with her husband in the execution of a conveyance of real
estate, she should be bound and concluded by the same
in the same manner as if she were sole; that the acknowl]-
edgment of a married woman to a conveyance of real
estate might be taken the same as if she were a feme-sole
and have the same effect. (See Session Laws of Illinois
1869, p. 359.) After the passage of the statute quoted
above the supreme court of Illinois, in People v. Bartels,
188 Ill., 322, held that the taking of an acknowledgment
of a married woman to a conveyance of real estate was a



520 NEBRASKA REPORTS. [VoL. 48

Horbach v. Tyrrell.

ministerial act. Magruder, C. J., speaking for the court,
said: ‘“The doctrine that the taking of an acknowledg-
ment is a judicial act had its origin in the consideration
of acknowledgments by married women, where the officer
is required to make the privy examination herein referred
to; and as applied to such cases the doctrine is sound.”
He then cites Calumet & Chicago Canal & Dock Co. v. Russell
and Kerr v. Russell, supra, and remarks that in these cases
“the acknowledgments were by married women, and the
certificates stated that they were examined separate and
apart from their husbands, * * * asrequired by the
statute then in force. * * * 1In those cases the tak-
ing of the acknowledgment was correctly held to be a
judicial act. But the present statute of this state no
longer requires the separate examination of a married
woman in order to relinquish her dower or convey her
separate estate. She is treated as though she were a feme-
sole.” The statutes of this state require nothing more of
a married woman than is required of her husband to
make effectual a conveyance of her real estate or effectual
a conveyance of her dower interest in the real estate of
her husband. All that is required of either a husband or
wife is that they shall sign the conveyance; that it shall
be witnessed, and that they shall acknowledge the sign-
ing of the instrument to be their voluntary act and deed.
If the real estate described in the conveyance is a home-
stead, then it must be not only signed and witnessed, but
it must be acknowledged, in order to be good even be-
tween the parties; and if not a homestead, the convey-
ance, if signed, witnessed, and delivered, will pass the
title between the parties. We think that the weight of
authority is to the effect that the act of an officer in tak-
ing the acknowledgment of a grantor to a conveyance of
real estate is a mere ministerial act.

3. This brings us to the precise question in this case,
namely: Was the acknowledgment of Mr. and Mrs. T'yr-
rell to the mortgages on their homestead, taken by the
notary public, void because of the fact that such notary
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public was then and there the secretary and treasurer of
the mortgagee? There is no evidence in the record that
this notary public had any interest whatever in the corpo-
ration mortgagee. No law of this state requires that a
secretary or treasurer of a corporation shall be a stock-
holder thereof; and simply because the evidence shows
that a person is secretary and treasurer of a corporation,
" the court ought not to presume that he was therefore a
stockholder in such corporation. (Florida Savings Bank &
Real Estate Hzchange v. Rivers, 18 So. Rep. [Fla.}, 850.)
What interest and what relationship possessed by an offi-
cer disqualifics him from taking an acknowledgment of
a conveyance of real estate? We have not been cited to
any authority, nor have we been able to find one, which
lays down, or attempts to lay down, any rule which will
afford in all cases a safe test for determining whether an
officer is disqualified by reason of his relationship or in-
terest from taking an acknowledgment in any particular
case. Whether such disqualification exists in any case
must be determined from the peculiar facts and circum-
stances of that case. No statute exists in this state which
prescribes what relationship or interest of an officer shall
disqualify him from taking an acknowledgment in any
given case; but it would seem that on grounds of public
policy an officer should be disqualified from taking an
acknowledgment whose direct and beneficial interest
would be subserved in having the conveyance made which
he acknowledged. And perhaps it may be said, as a very
general proposition, that an officer who is a party to a
conveyance or interested therein is disqualified from tak-
ing the acknowledgment of* the grantor. What relation-
ship and what interest disqualifies an officer from taking
an acknowledgment has been many times considered by
the courts, as an examination of the following authorities
will show:

In Hammers v. Dole, 61 I11., 307, it was held that the
‘acknowledgment of a mortgage taken before a justice of
the peace, who was also the mortgagee, is void as to third
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parties, notwithstanding the fact that he is the only jus-
tice in the township qualified to take acknowledgments.

In Brereton v. Bennett, 25 Pac. Rep., 310, the supreme
court of Colorado held: “The fact that the officer taking
the acknowledgment of a chattel mortgage was the part-
ner of the mortgagee and negotiated the loan secured by
the mortgage does not render the mortgage fraudulent
and void as to other mortgage creditors, when it is not
shown that he was a party in interest to either the lien or
the note.”

In Stevenson v. Brasher, 90 Ky., 23, the court of appeals
of Kentucky held that where only the county clerk and
his deputies are authorized to take acknowledgments of
deeds, the clerk may take the acknowledgment of a deed
in which he is grantee.

Chapter 37, section 2, of the Code of North Carolina
permits a deputy clerk to take the probate of a deed.
In Piland v. Taylor, 113 N, Car., 1, it was held that the
fact that the clerk was grantee did not invalidate the
probate taken by the deputy.

The statutes of Michigan provide that a judicial sale
shall be made by the sheriff or under sheriff and the deed
executed by the officer making the sale. In Cook v. Fos-
ter, 96 Mich., 610, the supreme court of that state, in con-.
struing this statute, held that a deed executed by an
under-sheriff might be acknowledged by the sheriff, he
being a notary public.

In Bwing v. Vannewitz, 8 Mo. App., 602, it was held that
the acknowledgment of a deed of foreclosure made by a
sheriff as trustee under a deed of trust may be taken by a
notary who is also deputy sheriff.

In Fredericksburg Nat. Bank v. Conway, 1 Hughes [U.
8. C. C.], 37, it was held “a notary, who was one of the
beneficiaries under a deed of trust, might take the grant-
or’s acknowledgment.”

In Withers v. Baird, T Watts [Pa.], 227, it was held that
an officer who is bound to make title through third per-
sons is so far-interested in the conveyance as to be dis-
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qualified to take the acknowledgment of the wife of the
grantor.

In Sample v. Irwin, 45 Tex., 567, it was held that a
notary who identifies himself with the transaction by
placing his name on the face of a deed of trust, as the
avowed agent of one of the parties, cannot acknowledge
the instrument.

In Nichols v. Hampton, 46 Ga., 253, it was held that a
notary who is also attorney for the mortgagor cannot
take his client’s acknowledgment of the mortgage; but in
Bierer v. I'retz, 32 Kan., 330, it was held that an acknowl-

edgment of a mnrfoqrmv was good although taken by an
attorney for the mortgaoee

In Penn v. Garvin, 56 Ark., 511, it was held that a no-
tary, who acted as agent of a mortgagor in obtaining the
loan secured by the mortgage, is not so interested as
to be disqualified to take the acknowledgment of the
mortgage.

In Kuich v. Holley, 77 Tex., 220, it was held that a mar-
ried woman’s acknowledgment taken by a notary, who
was the attorney of her husband, but not beneficially in-
terested in the deed, is valid.

In City Bank of Boone v. Radtke, 87 Ia., 363, it was held
that “the acknowledgment of a chattel mortgage made
to a partnership before a notary who is one of the part-
ners is void” as to third parties without actual notice.

In Long v. Crews, 113 N. Car., 256, it was held that the
acknowledgment of a trust deed before a notary who is
a preferred creditor therein is a nullity.

In Lynch v. Livingston, 6 N. Y., 422, it was held that a
commissioner of deeds may take the acknowledgment of
a deed, although so related to the makers as to be dis-
qualified to act as judge or juror in a trial where they are
parties.

In Remington Paper Co. v. O’Dougherty, 81 N. Y., 474, it
was held that a justice of the peace may take the ac-
knowledgment of a deed in which his father is grantor
and his wife grantee.
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In Jones v. Porter, 59 Miss., 628, it was held that if the
officer is beneficially interested his taking the acknowl-
edgment of a relative would be void on that ground, and
that the acknowledgment of a deed before the husband
of the grantee therein was void.

In Kimball v. Jolhnson, 14 Wis., 734, it was held: “ The
acknowledgment of a mortgage made to a married
woman is not invalid because taken before the husband
of the mortgagee who was a justice of the peace.”

In First Nat. Bank of Hclena v. Roberts, 9 Mon., 323, it
was held that a notary who is the attorney and nephew
of the party to the deed is not so interested as to be dis-
qualified to take the acknowledgment of the deed.

In Sawyer v. Cox, 63 111., 130, it was held that an officer
of a corporation whose duty it is to countersign and reg-
ister its deeds is not thereby disqualified from taking
acknowledgment thereof as a notary, his signature not
being necessary to the validity of the instrument.

These are not all the cases, by any means, in which
this question has been considered, but they serve to show
the futility of any attempt to lay down any general rule
upon the subject. We reach the conclusion that a notary
public is not disqualified from taking an acknowledg-
ment of a mortgage made to a corporation of which he
is secretary and treasurer, it not appearing that he was
a stockholder in such corporation or otherwise benefi-
cially interested in having the conveyance made. The
decree appealed from is reversed and the cause remanded
to the district court for further proceedings in accord-
ance with this opinion.

REVERSED AND REMANDED.

Irving, C.,, baving presided on the trial in the court
below, took no part in the consideration here of the case.

RyAN, C.,, dissenting.

I cannot concur in the opinion prepared by Commis-
sioner Ragan, and, avoiding needless repetition, as far as
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possible, I shall submit my views upon the facts stated
by him. .

I regard it as of no importance whether the act of a no-
tary public in taking and certifying to an acknowledg-
ment is to be deemed a ministerial or a judicial act. Ifor
me, it is sufficient that the homestead can be conveyed
or incumbered only by an instrument not merely exe-
cuted, but which, as well, must be acknowledged. (Com-
piled Statutes, ch. 36, sec. 4) The acknowledgment
. being by statute constituted a substantive requirement
to the existence of a conveyance or a mortgage; it mat-
ters not whether this substantive requirement is classi-
fied as a ministerial or as a judicial act. In the case
under consideration the notary public who took and cer-
tified the acknowledgment was at the same time the sec-
retary and treasurer of the mortgagee, a corporation.
The opinion in which I cannot concur holds that this
officer was not disqualified to certify to the acknowledg-
ment because there is found in the record no evidence
that he had any interest in the corporation mortgagee.
It is fair to assume that the interest referred to is a pe-
cuniary interest, for, in the same connection in the opin-
ion, it is said: “No law of this state requires that a secre-
tary or treasurer of a corporation shall be a stockholder
thereof; and simply because the evidence shows that
a person is secretary and treasurer of a corporation,
the court ought not to presume that he was therefore
a stockholder in such corporation. * * * What
interest and what relationship possessed by an officer
disqualifies him from taking an acknowledgment of a
conveyance of real estate? We have not been cited to any
authority, nor have we been able to find one, which lays
down, or attempts to lay down, any rule which will afford
in all cases a safe test for determining whether an officer
is disqualified by reason of his relationship or interest
from taking an acknowledgment in any particular case.
Whether such disqualification exists in any case must be
determined from the peculiar facts and circumstances of
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that case.” (Horbach v. Tyrrell, 48 Neb., 514.) Follow-
ing the above, and other language to the same effect,
twenty cases were reviewed to illustrate and enforce the
proposition that courts of last resort are irreconcilably
at conflict as to what particular relationship to the par-
ties or subject-matter should be held to disqualify a
notary public to take an acknowledgment. From this
the conclusion seems to be reached that no court should
attempt to lay down a rule by which it will -be bound,
and thereupon, without further reasoning, the conclusion
is that, in this particular case, the mortgage, though of a
homestead, is valid.

In so far as this court seems at all willing to commit
itself, it is to the doctrine that only a pecuniary interest
in a corporation mortgagee could disqualify one of its
officers to act as a notary public in taking the acknowl-
edgment, which gives validity to the incumbrance of a
homestead. A corporation, as defined by Marshall, C. J.,
in Trustees of Dartmouth College v. Woodward, 4 Wheat.
[U. 8.], 518, is “an artificial being, invisible, intangible,
and existing only in contemplation of law.” It requires
no citation of authorities to prove that a corporation can
only act through its officers or agents. Indeed, the very
definition of the word ‘“corporation” implies the neces-
sity of agency. It must therefore be that what are or-
dinarily described as the acts of a corporation are simply
the acts of its officers, and this proposition is rendered
none the less correct by the consideration that such offi-
cers may employ special agents, such as attorneys at law
and the like, to act for the corporation. In relation to a
homestead, there is required to be shown both the execu-
tion and the acknowledgment of the conveyance or mort-
gage. Section 347 of the Code of Civil Procedure pro-
vides: “Every private writing, except a last will and
testament, after being acknowledged or proved and cer-
tified in the manner prescribed for the proof of acknowl-
edgment of conveyance of real property, may be read in
evidence without further proof.” In Phillips v. Bishop,
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35 Neb., 487, it was held by the court that a certificate of
acknowledgment of a deed or mortgage in proper form
could be impeached only by a clear, convincing, and satis-
factory proof that the certificate is false and fraudulent,
and this holding was reaffirmed in Barker v. Avery, 36
Neb., 599. Furthermore, in Phillips v. Bishop, supra, it
was said: “As a general rule, the unsupported testimony
of the party purporting to have made the acknowledg-
ment is insufficient to overcome the officer’s certificate.”
The opinion to which I cannot subscribe holds that a no-
tary public sustaining the relation of secretary and treas-
urer to the mortgagee, a corporation, may nevertheless
take and certify the acknowledgment of the mortgagors,
almost conclusive though such certificate be under the
section of the Code of Civil Procedure and the adjudicated
cases just cited. I desire briefly to recapitulate that the
result of this holding may more clearly appear. In the
first place, a corporation must act by its officers, and
from this it results that its officers’ acts in the per-
formance of their corporate duties are the acts of the
corporation. In the second place, the officer of such cor-
poration may take and certify the acknowledgment of
the mortgagors and, “as a general rule, the unsupported
testimony of a party purporting to have made such an
acknowledgment is insufficient to overcome the officers’
certificate.” In the third place,—and this is the holding
in the opinion from which I dissent,—each case must be
determined from the peculiar facts and circumstances
of that case; ergo, this acknowledgment was free from
objection. 'When it is taken into consideration that the
corporation, in the only manner in which it could act,—
that is by its officers,—took an acknowledgment of a
mortgage to itself, there is, to my mind, an exquisite sug-
gestion of irony in the general proposition gravely laid
down, that “each case must be determined from the pe-
culiar facts and circumstances of that case.”

But there is another view which,may properly be taken
of the relation of the secretary and treasurer to the cor-
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poration, mortgagee, which arises out of the fact that the
official positions named imply the same obligations as
result from any other agency. This secretary and treas-
urer, being its agent, owed to the corporation of which
he was an officer, the duty of caring for its interests to
the exclusion of every other consideration. (Rockford
Watch Co. v. Manifold, 36 Neb., 801; Jansen v. Williams, 36
Neb., 869; Oliver v. Lansing, 48 Neb., 338.) With the
obligation resting upon him, it is too much to expect of
an agent, designated an officer, that when by a simple
certificate as to an acknowledgment he can practically
conclude parties dealing with his principal as to the exe-
cution of a mortgage to such principal, this irresponsible
power will not oftentimes be abused. It can make no
difference in principle whether the agent can be finan-
cially benefited or not, the requirement of interest in
the success of his principal equally exists. Speaking of
the rule which makes this requirement, it is said in Story,
Agency, section 210: “This rule is founded upon the
plain and obvious considerations that the principal bar-
gains in the employment, for the exercise of the disin-
terested skill, diligence, and zeal of the agent for his own
exclusive benefit.” TFor my own part I cannot see that it
makes any difference in the requirement of fidelity
whether or not the agent partakes in the profits of the
business of his principal, and this participation is what,
for the most part, is implied from the fact of being a
stockholder. ‘

If the foregoing discussion has served no other pur-
pose it is hoped that, at least, it has called attention to
the fact that in the opinion already prepared there has
been no attempt made to formulate a general rule as to
what disability on the part of the notary public will
vitiate his certificate of acknowledgment, though it is
intimated that peculiar facts and circumstances may ac-
complish that result. In this situation there are all the
disadvantages which attend upon the possible effects of
an unsettled rule of law. The requirement that a mort-



Voi. 48] JANUARY TERM, 1896, 529

Horbach v. Tyrrell.,

gage of the homestead must be acknowledged, as has
already been noted, is substantive in its nature, and does
not merely extend to entitling the instrument to be ad-
mitted to record. In this respect the law as®to the ne-
cessity of the separate examination of a married woman
being shown by the certificate of acknowledgment to
make hers a binding execution of a deed affords, to my
mind, a striking analogy, and I shall therefore review the
decisions upon this subject at some length.

A deed of a married woman, the acknowledgment of
which does not show that she was examined separate
from her husband, as provided by Revised Statutes, 1865,
chapter 100, sections 13 and 14, in force at the time the
deed was executed, is void. (Krieger v. Crocker, 24 S. W.
Rep. [Mo.], 170.)

In Long v. Crews, 18 8. W. Rep., 499, the supreme court
of North Carolina had under consideration a deed in
which one of the trustees named took the acknowledg-
ment as a notary public. Following a review of a line of
decisions in that state the following language occurs: “It
is true these were all cases where the registration and
probate were insufficient because the acknowledgment
was made before an officer by reason of his locality not-
authorized or acting outside of his local jurisdiction, and
the ruling is sustained by ample authority elsewhere.
* * But exactly the same principle still applies where
the officer taking the acknowledgment is disqualified, not
(as above) by not acting within the authorized locality
but by reason of his interest in the deed, either as party,
trustee, or cestui que trust. (1 Devlin, Deeds, sec. 476, and
cases there cited.) In both cases alike, the acknowledg- -
ment is taken, so to speak, coram non judice, and cannot
authorize probate by the clerk and registration. (Beaman
v. Whitney, 20 Me., 413; Groesbeck v. Seeley, 13 Mich., 329;
Davis v. Beazley, 75 Va., 491; Bowden v. Parrish, 86 Va.,
67; Brown v. Moore, 38 Tex., 645; Wasson v. Connor, 54
Miss., 351; Withers v. Baird, 32 Am. Dec. [Pa.], 754, and
notes 1 Am. & Eng. Ency. Law, 145, and note 6, 16

38
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Am. & Eng. Ency. Law, 775.)” The opinion from which
was taken the above quotation began with the following
statement: “In this state it is settled law that an ac-
knowledgfent of a deed by the husband and privy ex-
amination of the wife, taken before a justice of the peace,
commissioner, or notary, is a judicial, or at least a quasi-
judicial aet, and, if such officer is not authorized to take
it, the probate upon it by the clerk and registration are
invalid against creditors and purchasers.”

In Louden v. Blythe, 27 Pa. St., 22, Black, J., said: “A
married woman may convey or mortgage her land by
joining with her husband in a deed for that purpose.
But to make such a deed valid, it is necessary to show by
legal evidence that no fraud was practiced upon her, but
that she executed it with a full knowledge of its meaning,
purpose, and intent. It must also be shown that her will
was perfectly free and that her mind accorded with the
act. If he uses his influence and power in such manner
as to control her unduly, or so as to make her act under
his will and not her own, the deed is void. I do not say
that it will be vitiated, by the mere fact that she yields
to his persuasion, even when she does so against her bet-
ter judgment. But there must be no imprisonment of
her mind, and no unfair advantage taken of her weak-
ness. She must act voluntarily and not by compulsion,
moral or physical. These facts are to be proved in one
way only—that is, by the certificate of a judge or justice
that he examined her, not in the presence of her husband,
but separately; that he made the contents of the deed
fully known to her; that she declared her execution of
it to be voluntary and free from every sort of coercion.’

In Withers v. Baird, 7 Watts [Pa.], 228, Baird had
agreed to convey to Withers a tract of land by warranty
deed subject to all demands of the commonwealth. Prior
to the agreement, a verbal understanding existed be-
tween Baird and Baxter, to the effect that they should
exchange six acres of the tract to which this contract
related for four acres owned by Baird. The agreement
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therefor provided that unless this agreement was re-
scinded, Baird should convey the four acres, instead of
the six for which they were exchanged, to Withers. The
understanding was not rescinded, and to simplify mat-
ters it was agreed that Baxter should convey directly to
Withers. In pursuance of this agreement Baxter and
wife executed a deed of the land to Withers, and de-
livered it to Baird. Baird, who was a magistrate, also
took Mrs. Baxter’s separate acknowledgment. Upon
tender of this deed to Withers he refused to accept it.
Gibson, J., in delivering the opinion of the court, said:
“But the acknowledgment was palpably insufficient to
bar the dower of Baxter’s wife. The office of a magis-
trate in respect to private examination is a judicial and
a delicate one. Intrusted with the business of inspect-
ing the wife’s knowledge and will, he should be superior
to all exception on the score of impartiality. When he is
bound to procure her concurrence, his inducement to
abuse his trust is as strong as if the conveyances were
made to himself; and it would not be pretended that his
judicial functions could be exercised in his own case.
His responsibility for the conveyance, whether through
himself or directly to the defendant, made him equally
a party in interest, and no consent, short of an agreement
by the vendee to take a defective title, which is not pre-
tended, could supply the place of a separate examina-
tion.”

In National Bank of Fredericksburg v. Conway, 1 Hughes
[U. 8. C. C], 37, Hughes, J., says: “If the act be judicial,
such as taking the acknowledgment, after privy examina-
tion of a married woman, an interested person cannot
take it.” Just following this proposition there were
cited several authorities. The abstract value of this
statement is, however, greatly impaired by the fact that
just preceding the above quotation its author had said
that “The teaching of the cases cited at bar seems to me
plainly to be that an interested person may take the
acknowledgment of a deed when the act is merely minis-
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terial.” In the same case, however, Waite, C. J., digsent-
ing, said: “It has been frequently decided that an ac-
knowledgment before a grantee named in the deed was
of no effect. (Beaman v. Whitney, 20 Me., 413; Wilson v.
Traer, 20 Ia., 233; Stevens v. Hampton, 46 Mo., 404; Groes-
Deek v. Seeley, 13 Mich., 345.) It has also been held that a
party interested in a deed cannot take and certify the ac-
knowledgment of a married woman requiring a privy
cxamination. (Withers v. Baird, T Watts [Pa.], 228.) The
taking of such an acknowledgment is in some respects a
judicial act, and not ministerial only; but in case of an
ordinary acknowledgment, it is purely a ministerial act.
Truman v. Lore, 14 O. St., 144; Lynch v. Livingston, 2 Seld.
[N. Y], 434.)” ' '

In Stevenson v. Brasher, 90 Ky., 23, the county clerk was
held not disqualified to take an ordinary acknowledg-
ment of a deed in which he had an interest, but it was
said by Bennett, J., in delivering the opinion of the court:
“He, being one of the parties to whom the conveyance
was made, and one of the beneficiaries of the wife’s ac-
knowledgment, may show that her acknowledgment was
not taken as the law directs. The fact that he was inno-
cent in this omission of duty makes no difference, for the
wife cannot convey away her right of dower, unless the
requirements of the statute are pursued in every partic-
ular, and that she shall be examined separately and
apart from her husband is one of the requirements which
is indispensable, the performance of which devolves upon
the clerk taking the acknowledgment; and if he in taking
the acknowledgment for his own benefit, fails to perform
said duty, he and his co-vendee should not be permitted
to profit by such failure, but they should be considered
to have failed to get the wife’s dower by the fraud or
laches of said clerk, and for that reason not entitled
to it.”

In Brown v. Moore, 38 Tex., 645, the entire opinion of
the court, delivered by Walker, J., was as follows:
“James W. Moore and Mary E., his wife, to secure the
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payment of $1,100 to Eliza A. Brown, executed a deed of
trust to Oscar Farish over lots 12, 13, and 14, in block 136,
in the city of Galveston, together with two slaves. The
trustee took the acknowledgment of the wife to the deed.
The property mortgaged was her separate property. The
trustee was interested in the conveyance to the extent of
his commission and was therefore incompetent as an offi-
cer to take an acknowledgment of the deed. Authorities
are sufficiently referred to in the able briefs of counsel
to this point. We think the law is well settled; and
though there are other questions raised in this record of
a deeply interesting character, we will decide this case
upon the point already stated, referring tn our opinions
in other cases for the settlement of all other questions
involved.”

In Parks v. Barnett, 16 So. Rep. [Ala.], 136, there was
bresented to the supreme court of Alabama the validity of
a deed under which the title of the grantors to their home-
stead was claimed to have passed to the grantee therein
named. This deed had been signed by both the grantors,
but was not acknowledged bythe wife,who was one of the
grantors, until after the death of her husband, the other
grantor. The court said in discussing the facts of this
case: “The evidence i without conflict, that the lot sued
for at the time of the attempted conveyaunce by said Hart
and wife to the defendant, Coltart, was their homestead,
in their actual occupancy and possession as sueh, and
had been for many years before. Their deed was with-
out the acknowledgment of the wife as required by sec-
tion 2508 of the Code, to make a valid conveyance by the
husband of the homestead. By the repeated decisions
of this court, as well as by the terms of the statute itself,
such conveyance is void. It is said of such a deed that it
is a nullity to all intents and purposes, and confers no
rights, present or prospective, is totally insufficient as a
muniment of title to support an action of ejectment, and
is incapable of passing any estate or interest whatever
in the homestead.” In this connection there were cited
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ten Alabama cases, following which it was said: “We
have also held, more than once, that such a conveyance
acknowledged by the wife after the death of the husband
with certificate thereof in proper form, does not defeat or
affect the title of his heirs. (Richardson v. Woodstock Iron
Co., 90 Ala., 266, 94 Ala., 629; Hodges v. Winston, 95 Ala.,
514.)”

In Bowden v. Parrish, 9 8. E. Rep. [Va.], 616, it was held
that the interest of a trustee, merely to the extent of his
commission, was such as disqualified him to act as a
notary public in taking an acknowledgment in V irginia,
in which state the taking of any acknowledgment is held
to be a judicial act.

These facts have been illustrated by the foregoing ci-
tations and the quotations therefrom, first, that the value
of an acknowledgment of a married woman as to the exe-
cution of a deed was dependent entirely upon whether
the officer performed his duty in strict compliance with
the requirements of the statute; and, second, that the
failure by an officer in taking such acknowledgments,
and evidencing the same by his certificate, not only pre-
cluded its being recorded so as to impart notice, but, as
well, absolutely rendered the instrument null and void
as a deed. Between this sort of an acknowledgment and
one upon which entirely depends the validity of an in-
cumbrance of a homestead there exists, so far as the
functions and requirements of an acknowledging officer
are concerned, a striking analogy, and the cases which
have been cited and quoted from show that such officer
must not be in such relation to the grantee or mortgagee
that there shall exist a temptation to do his duty other-
wise than impartially. On principle this is readily il-
lustrated with reference to a homestead, for the require-
ment of the statute is that to convey or incumber the
homestead the instrument must be executed, and must
be acknowledged. As to the first of these two require-
ments the act of signing by the husband and wife is
generally quite clear and unmistakable evidence. Of the

&
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acknowledgment, which, equally with the execution, is
imperatively required to constitute a conveyance or cre-
ate an incumbrance, the sole evidence is the certificate
of the officer taking such acknowledgment. Whether his
act in this respect is styled judicial, quasi-judicial, or min-
isterial, counts for less than whether his ez parte certifi-
cate, which entitles the instrument to be received in evi-
dence on the one hand, and complete its validity on the
other, shall be accepted only when he has acted under
such circumstances that the requirement of fairness in
taking and evidencing the acknowledgment is not in con-
flict with his obligations toward the grantee. Whenever
a deed has been placed upon record, third parties are
entitled to rely upon the facts thereby published, and
those alone, and it is then too late to afford relief against
its false recitations. The only safe course is to require
that the evidence of the essential requirement of ac-
knowledgment in conveying or incumbering a homestead
shall be of such a nature that there shall be no danger
that the officer who takes the acknowledgment shall be
likely to misstate the truth. This was beneficent and
practicable for a long time with reference to the privy
examination of married women. It can scarcely be oth-
erwise with respect to the conveyance or incumbrance of
the homestead. It may be that the so-called emancipa-
tion of married women renders unnecessary any precau-
tions against the improvident surrender of the control of
the wife’s property to her husband, and that, therefore,
the law requiring her separate examination should be
laid aside as an outgrown fiction, but this can never be
assumed of helpless children, in whose interest and for
whose benefit have mainly been enacted the humane pro-
visions of the homestead law.
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JOHN C. HAVEMEYER, APPELLEE, V. MARCUS DAHN ET AL.,
APPELLEES, IMPLEADED WITH STORZ & ILER, APPEL-
LANTS.

FILED May 19, 1896. No. 6309.

1. Homestead: DEED: ACKNOWLEDGMENT. A conveyance of real estate,
such real estate being the homestead of the grantars, is, unless
acknowledged, absolutely void.

2. Acknowledgment: DISQUALIFICATION OF OFFICER. An attorney,
who is a notary public, is not disqualified from taking an ac-
knowledgment of a mortgage made to his client, merely because
he holds for collection the claim secured by such mortgage, it not
appearing that the attorney had any beneficial interest in having
the mortgage made, nor that the amount of his compensation in
any manner depended upon such mortgage being made. Horbach
v. Tyrrell, 48 Neb., 514, followed.

APpEAL from the district court of Douglas county.
Heard below before IRVINE, J.

Lake, Hamilton & Maxwell, for appellants.
William H. Crow and Joseph Crow, contra.

RaGaxN, C.

John C. Havemeyer brought this suit in equity in the
district court of Douglas county against Marcus Dahn
and Barbara Dahn, his wife, to foreclose a real estate
mortgage. A corporation known as the O. F. Davis
Company and a copartnership known as Storz & Iler
were also made defendants to the action. The latter two
filed cross-petitions, by which they also sought to fore-
close mortgages held by them upon the real estate of
Dahn. By the decree of the district court Havemeyer
and the O. F. Davis Company were given liens upon the
real estate as prayed for in their petition and cross-peti-
tion; but the district court denied the prayer of the
cross-petition of Storz & Iler and dismissed the same and
from this decree they have appealed.
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It appears from the special findings of the district
court that one Kopald was indebted to Storz & Iler, and
as an evidence of this indebtedness he executed to them
his note and this note was signed by the appellee, Mar-
cus Dahn, and a note secured by a mortgage upon the
homestead of Dahn and wife to Storz & Iler. The notary
public who took the acknowledgment of this mortgage
was an attorney at law, and the attorney and agent of
~ Storz & Iler for the purpose of coliecting the debt owing
to them from XKopald, and procured Dahn and his wife,
as they alleged, by fraud and false representations, to
execute the morigage. The learned district conrt was of
opinion that because the notary public who took this
acknowledgment was the agent and attorney of the moxt-
gagee, he was therefore disqualified to take the acknowl-
edgment, and the mortgage being upon a homestead was
void. In Horbach v. Tyrrell, 48 Neb., 514, handed down at
this sitting of the court, we decided that a notary public
was not disqualified from taking an acknowledgment of a
mortgage made to a corporation of which he was secre-
tary and treasurer, it not appearing that he was a stock-
holder in such corporation or otherwise beneficially inter-
ested in having the conveyance made. In the case at bar
it is not found that the notary and attorney who took the
acknowledgment of Dahn and his wife had any beneficial
interest in having the mortgage made. It is true that he
was agent and attorney for Storz & Iler, but it does not
appear that the amount of his compensation in any man-
ner depended upon his procuring this mortgage or collect-
ing the debt which it represented. Following Horbach v.
Tyrrell, the decree appealed from is reversed and the
cause remanded to the district court for further pro-
ceedings.

REVERSED AND REMANDED.

Irving, C., not sitting.

RyaAN, C., dissents.
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CLossA E. BROWN ET AL., APPELLEES, V. E. L. ENO ET AL,
APPELLANTS,

FiLED MAY 19,1896. No. 6595.

1. Estoppel. Where one, by his words or conduct, willfully causes
another to believe in the existence of a certain state of things,
and induces him to act on that belief, so as to alter his own pre-
vious position, the former is concluded from averring against the
latter a different state of things as existing at the same time.
Cain v. Boller, 41 Neb., 721, and cases there cited followed.

2. Principal and Agent. The apparent authority of an agent which
will bind his principal is such authority as an agent appears to
have, by reason of the actual authority which he has. (Creighton
v. Finlayson, 46 Neb., 457.)

3. Estoppel: EviDENCE. The evidence examined, and held to sustain
the finding of the district court, that the appellants had by their
conduct estopped themselves from claiming or asserting a mort-
gage lien upon certain chattel property.

4, Principal and Agent: EVIDENCE. Evidence examined, and held to
sustain the finding of the district court, that one of the appellants
was the agent of the other, and acted within the scope of his au-
thority in making certain representations set out in the opinion.

APPEAL from the district court of Hall county. Heard
below before HARRISON, J.

W. H. Thompson, for appellants.
W. L. Hand and Abbott & Caldwell, contra.

RAGAN, C.

In June, 1890, E. L. Eno and W. D. Moulton sold to
William Haynes the furniture and fixtures of the Palmer
House, a hotel in the city of Grand Island. Haynes, in
part payment of said furniture and fixtures, conveyed to
Eno & Moulton certain real estate, the same being at the
time incumbered by mortgages aggregating the amount
of $6,420. These mortgages were at the time not due,
but as they matured were to be paid off by Haynes.
Haynes paid the balance of the purchase price of the
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furniture and fixtures by executing and delivering to Eno
& Moulton his promissory note for $7,500. He secured
this last note by chattel mortgage upon the furniture and
fixtures purchased of Eno & Moulton, and also executed
and delivered to them another note at the same time for
$6,420 and secured the same by a second mortgage upon
said furniture and fixtures. This last note and mortgage
were given to Eno & Moulton to secure Haynes’ promise
and agreement to pay off and discharge the mortgages
existing upon the real estate which he had conveyed to
them as part payment for the furniture and fixtures pur-
chased. Clossa E. Brown and Elwood Brown brought
this suit in equity in the district court of Hall county
against Eno & Moulton, alleging in their petition, in sub-
stance, that in October, 1890, they had purchased of
Haynes the furniture and fixtures of said Palmer House;
that at the time of making said purchase there existed of
record in Hall county against the furniture and fixtures
purchased, in favor of Eno & Moulton, the two chattel
mortgages above mentioned of $7,500 and $6,420, respect-
ively; that part of the debt secured by these mortgages
was at that time past due; that they had no knowledge
as to how much of said mortgage debts, if any, had been
paid; that they applied to Eno & Moulton for informa-
tion as to how much of said debts secured by mortgages
on said property remained unpaid, and that Eno & Moul-
ton informed them that the total amount remaining un-
paid on said mortgages did not exceed the sum of
$10,000; that they believed in and relied upon this state-
ment and purchased the furniture and fixtures from
Haynes at a price exceeding $20,000; all of which consid-
eration, except the sum of $10,000, they paid directly to
Haynes; and that they paid said $10,000 to Haynes as
follows: On the day they purchased the furniture and
fixtures of Haynes they made a cash payment of $2,000,
which,by an agreement between Haynes and Eno & Moul-
ton, they, the Browns, paid directly to Eno & Moulton
instead of to Haynes; and on the date of said purchase
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they, the said Browns, executed to the said Haynes their
" notes aggregating $8,000, due at certain stated times,
and by agreement between Haynes, Eno & Moulton, and
the Browns, these notes, instead of being delivered to
Haynes, were deposited in a bank in Grand Island, and
as fast as they matured and were paid by the Browns the
proceeds were to be paid over to Eno & Moulton in dis-
charge of the balance due them on their debts secured by
mortgages on the furniture and fixtures; that they, the
Browns, paid the said $8,000 of notes as they matured and
the same were paid over to Eno & Moulton as agreed;
that but for the representations of Eno & Moulton that
the total amount of their liens against the property and
fixtures did not exceed the sum of $10,000, they, the
Browns,"would not have paid over to Haynes as much of
the purchase price of the furniture and fixtures as they
did; that they would have retained control of sufficient
amount of the purchase price to have discharged the
liens of Eno & Moulton against the property purchased;
that Eno & Moulton, claiming that there was a balance
of about $800 due to them from Haynes, which was
secured by the chattel mortgages on the furniture and
fixtures, had seized said furniture and fixtures under said
mortgages, and were proceeding to advertise and sell
them in pursuance of the statute to make and raise the
sum claimed to be due them from Haynes. The prayer
of the petition was for an injunction perpetually restrain-
ing Eno & Moulton from foreclosing their chattel mort-
gage against the furniture and fixtures. The court found
the issues in favor of the Browns and rendered a decree
as prayed, and Eno & Moulton have appealed.

1. The first argument relied on here for the reversal of
this decree is that the finding of the district court is not
sustained by sufficient evidence. The evidence on behalf
of the appellees tends very strongly to support all the
allegations of their petition. It tends to show that in
June, 1890, they purchased the furniture and fixtures of
the Palmer House from Haynes; that the purchase price
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was something over $20,000; that they examined the
records of Hall county and found there two mortgages
existing against the furniture and fixtures which they
were about to purchase, in favor of Eno & Moulton; these
mortgages secured two debts, one for $7,500 and the
other for $6,420; that thereupon they informed M.
Moulton that they were negotiating for the purchase of
the furniture and fixtures of the Palmer House from
Haynes, and inquired of him what amount of the debts
owing to Eno & Moulton by Haynes, and secured by mort-
gages on the furniture and fixtures, remained unpaid;
that he informed them that the total amount remaining
unpaid on said debts secured by said mortgages did not
exceed $10,000; that the trade was then consummated
with Haynes; the entire purchase price, except $10,000,
paid over to Haynes; that by agreement between Moul-
ton, the Browns, and Haynes the remaining $10,000
due Haynes on the purchase made by the Browns was
paid to Eno & Moulton as follows: Two thousand dollars
cash was paid to them and credited on the note held by
them against Haynes. The Browns executed and deliv-
ered to Hlaynes their notes for various sums of money,
but aggregating $8,000, and due at stated times in the
future, and by an agreement between Haynes and Moul-
ton and the Browns these notes were deposited in a bank
in Grand Island and were to be paid there by the Browns
as they matured, and the bank was to apply the proceeds
of those notes to the discharge of the balance of the debt
owing by Haynes to Eno & Moulton, and which debt was
securced by the mortgages on the furniture and fixtures
as already stated. At the time of this agreement Moul-
ton extended the time of the payment of the debt due to
him and Eno from Haynes so as to make it mature at the
same time which the notes that the Browns had given
to Haynes would mature; and that they, the Browns,
relied upon the representations made by Moulton as to
the amount due him and Eno on their mortgages against
Haynes and acted upon such representations; that they
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possessed no knowledge or information as to how much
remained due to Eno & Moulton on their mortgages
against Haynes, and that had they known that Eno &
Moulton claimed more than $10,000 on said mortgages
they would have retained out of what they agreed to
pay Haynes for the furniture and fixtures a sum sufficient
to have discharged the liens of Eno & Moulton against
the property, as by the terms of the sale between the
Browns and Haynes the latter was to furnish them a
clear title to the furniture and fixtures. The testimony
on behalf of Eno & Moulton tended to show that they
made no representations to the Browns as to what was
due them from Haynes. The evidence on which the dis-
trict court acted was conflicting. It was not of the
clearest or most satisfactory character, but it is sufficient
to sustain its finding that Eno & Moulton represented to
the Browns before they purchased the furniture and fix-
tures of Haynes that the amount of their claims against
the furniture did not exceed $10,000; that the Browns,
having no knowledge of the fact, relied upon this state-
ment, purchased the furnitiure and fixtures, and paid all
consideration therefor except $10,000 to Haynes. The
case of the appellees is an invocation of the well-known
doctrine of equitable estoppel. In Grant v. Cropsey, 8
Neb., 205, is a statement of the doctrine, as follows:
“When one by his words or conduct willfully causes
another to believe in the existence of a certain state of
things, and induces him to act on that belief so as to
alter his own previous position, the former is concluded
from averring against the latter a different state of things
as existing at the same time.” (See, also, Newman v.
Mueller, 16 Neb., 523; Blodgett v. McMurtry, 34 Neb., 782;
Cain v. Boller, 41 Neb., 721; Vierguitz v. Aultman, 46 Neb.,
141.)

2. All the representations which the appellees allege
were made to them by Eno & Moulton were made by
Moulton. The Browns had no conversation or dealings
with Eno prior to the time they purchased the furniture
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and fixtures in controversy from Haynes, and it is now
insisted that the representations made by Moulton to
the Browns were not binding upon Eno, and that the
decree, as against him at least, must be reversed. The
district court has found in effect that Moulton in all that
he said and did was acting as the agent of Eno, and that
the representations that he made to Brown were rep-
resentations made within the scope of his authority as
Eno’s agent. The point is a very close one, but we think
the district court was justified in finding and inferring
from the evidence that the notes and mortgages of Moul-
ton & Eno were their joint property; that Moulton &
Eno were the joint payees of said notes and mortgages;
that these notes and mortgages were in the possession
or under the control and subject to the direction of
Moulton, acting for himself and for Eno; and that Moul-
ton in making the representation he did, as to the amount
due on said notes and mortgages, did not transcend the
scope of his authority as Eno’s agent. “The apparent
authority of an agent which will bind his principal is
such authority as an agent appears to have by reason of
the actual duthority which he has.” (Creighton v. Finlay- .
son, 46 Neb., 457, and cases there cited.) It appears from
the evidence that the notes and mortgages belonging to
Moulton & Eno were in Moulton’s possession, or under
his control and subject to his direction; that he had
authority to collect these notes and mortgages and to
extend the time of their payment until the maturity of
the notes given by the Browns to Haynes, so that those
notes when paid should pay the notes of Moulton & Eno.
This being Moulton’s actual authority, we cannot say
that the conclusion of the district court, that Moulton
was acting within the scope of his authority when he
made the representation to the Browns as to the amount
unpaid on the Moulton & Eno debt, is unsupported by the
evidence. The decree is

ATFIRMED.

HARRISOY, J., not sitting.
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ALTNA INSURANCE COMPANY V. BANK OF WILCOX ET AL.,
APPELLEES, IMPLEADED WITH CHICAGO LUMEER
COMPANY ET AL., APPELLANTS,

FiLep MaAy 19,1896, No. 6593.

1. Partnership: PREFERRING CREDITORS. A copartnership has the
right to prefer one of its creditors to the exclusion of another,
provided the preference is made and accepted without any fraud-
ulent purpose.

2. : RieuTs oF CREDITORS. A copartnership does not hold its
property in trust for its creditors, nor have creditors a lien upon
copartnership property simply because they are its creditors.

3. : EviDENCE oF MEMBERSHIP. The receipt by a party of a share

of the profits of a venture merely as compensation for services,
such party having no interest in the property made the subject of
the venture, and no power in the management or control of such
property, other than that of an ordinary retail salesman thereof,
does not constitute such person a partner. (Waggoner v. First Nat.
Bank of Creighton, 43 Neb., 84.)

4. Pledges: PARTNERSHIP: RIGHTS OoF CREDITORS. So long as a debt
remains unpaid the creditor has the right to hold all the property
pledged to him to secure its payment, and equity will not award
to ‘other creditors a part of the property pledged solely on the
ground that the remainder would probably be sufficient to pay
the debt secured.

5. Garnishment: PARTNERsHIP CREDITORS. Unsecured creditors, by
garnishment proceedings, may compel a secured creditor to ac-
count to them for the surplus that remains of property pledged
after satisfying the debt to pay which the property was pledged.

APPEAL from the district court of Kearney county.
Heard below before BrALL, J.

The facts are stated by the commissioner.

Switzler & McIntosh and J. L. McPheely, for appellants:

If a person contract with a partnership to contribute
his services to the enterprise, for which he is to be com-
pensated by a proportion of the profits, he becomes a
member of the firm and liable for its debts, although he
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does not stipulate to bear any part of the losses. (Strader
v. White, 2 Neb., 349; Gibson v. Smith, 31 Neb., 354; Harvey
v. Childs, 28 O. St., 319; Wood v. Vallette, 7 O. St., 173;
Leggett v. Hyde, 58 N. Y., 272.)

Partnership creditors are entitled to preference as to
partnership property. (Tolerton v. McLain, 35 Neb., 725;
Rothell v. Grimes, 22 Neb., 526; Caldwell v. Bloomington
Mfg. Co., 17 Neb., 489; Roop v. Herron, 15 Neb., 74; Bowen
v. Billings, 18 Neb., 439; Powers v. Large, 69 Wis., 621.)

Firm property is bound where a partnership claim is
reduced to judgment against only known member of
the firm. {#artin v. Davis, 21 Ia., 535.)

‘When credit is given to one member of a firm exclu-
sively the partnership is not bound. The debt is an indi-
vidual one of the partner to whom credit was given, even
though consideration goes into the firm business. (Syl-
vester v. Smith, 9 Mass., 120; Pollock v. Williams, 42 Miss.,
88; Willis v. Rector, 1 C. C. A. [U. 8.], 611; Parsons, Part-
nership, sec. 104; Bates, Partnership, sec. 446.)

A bank is chargeable with notice of facts affecting a
transaction of which an officer acting for it in the trans-
action had knowledge. (Bank of New Milford v. Town of
Milford, 36 Conn., 100; Brothers v. Bank of Kavkauna, 54
N. W. Rep. [Wis.], 786.)

Statements to a commercial agency are binding upon
the parties making the same when communicated to
others. (Genesee Savings Bank v. Michigan Barge Co., 17
N. W. Rep. [Mich.], 790.)

Garnishment notice may be served upon corporations,
either foreign or domestic, by service upon chief officer or
managing agent. (Chicago, B. & Q. R. Co. v. Manning, 23
Neb., 557; Porter v. Chicago & N. W. R. Co., 1 Neb., 15;
Conahan v. Cullin, 2 Dis. [0.]}, 1; Hebel v. Amazon Ins. Co.,
33 Mich., 400.)

G. Norberg and A. H. Burnett, contra.

Charles Offutt, for plaintiff.
39
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RAGAX, C.

The Bank of Wilcox is a banking corporation created
under the laws of the state and domiciled at Wilcox,
Nebraska. For some years prior to 1890 Henry Wilcox
was the cashier of said bank, and during the time he was
such cashier he became indebted to it in about the sum
of $30,000. In April, 1890, at said village of Wilcox,
Henry Wilcox embarked also in the business of buying
and selling lumber and such other material as is usually
kept in a country lumber yard. The business was con-
ducted and carried on under and by the name of the
“Wilcox Lumber Company.” Henry Wilcox furnished

all the money that went into the business and owned the
entire property embarked in the venture. D. C. Shetler
had the supervision of the lumber yard, made sales, made
collections, and looked after the business generally; but
he did not own any part of the property embarked in the
business; he was not responsible for any loss that the
venture might suffer, nor any of its debts; he had no
right to control or dispose of the property and venture,
otherwise than as an ordinary retail salesman, and his
only interest in the property or what it might earn was
that he was to have one-half of the profits of the venture
as compensation for his time and services. On the 8th
of April, 1891, the Wilcox Lumber Company, as an evi-
dence of a debt which it owed the Bdnk of Wilcox for
money borrowed and invested in the lumber business,
executed and delivered to said bank its note for $4,000,
due in ninety days. On the 1st of January, 1892, Henry
Wilcox was superseded as cashier of the Bank of Wilcox
and one Hopkins was elected cashier in his place. The
lumber and other material belonging to the Wilcox Lum-
ber Company was insured against loss or damage by fire
in the Ztna Insurance Company and another. On the
2d of February, 1892, the insured property was de-
stroyed by fire. On the 3d day of February, 1892, Henry
Wilcox delivered to the Bank of Wilcox the policies of
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insurance which the insurance companies had issued to
the Wilcox Lumber Company. The delivery of these
policies to the Bank of Wilcox by Henry Wilcox was
made and accepted for the purpose of securing the pay-
ment to the bank, out of the proceeds of said policies, of
the note, and the interest thereon, which the lumber com-
pany had given to the bank on the 8th of April, 1891, said
note being long past due and wholly unpaid. At the
time that these policies were delivered by Henry Wilcox
to the bank, and the latter authorized to collect the
amount of the policies and apply the proceeds thereof on
the payment of the note owing by the lumber company to
the bank, no formal written assignment by the Wilcox
Lumber Company was made on either of said policies,
but on the 23d of February, 1892, the insurance policies
were duly assigned and transferred in writing to the
Bank of Wilcox by the Wilcox Lumber Company, by
Henry Wilcox. Certain judgment creditors of Henry
Wilcox claimed to be entitled to the proceeds of the insur-
ance policies and the Bank of Wilcox also claimed to be
entitled to said proceeds, and thereupon such proceedings
were had that the insurance companies paid the amount
of the policies, $4,000, into the district court of Kearney
county and were discharged from any further liability
in the premises. The Bank of Wilcox bases its claim to
said fund on the deposit with and assignment to it of the
insurance policies made on February 3 and 23, 1892, as
already stated. It alleged in its pleadings that Henry
Wilcox, doing business as the Wilcox Lumber Company,
was on the 3d and 23d of February, 1892, indebted to it
in the sum of $4,000 and a large amount of interest for
money which the bank had loaned the Wilcox Lumber
Company, and which it had used in its lumber business 3
that said debt was long past due and wholly unpaid, and
that to secure it the payment of that debt the Wilcox
Lumber Company (Henry Wilcox) had delivered and as-
signed to it the said insurance policies. The Chicago
Lumber Company and a number of others having ob-
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tained judgments against Henry Wilcox for lumber and
other materials which they alleged they had sold and
delivered to him while doing business under the name
of the Wilcox Lumber Company, also claimed the fund
in controversy. The district court found specially that
on the 23d day of February, 1892, the Wilcox Lumber
Company assigned the insurance policies in question to
the Bank of Wilcox, with authority to collect the same
and apply the proceeds thereof to the payment of the
amount due to the Bank of Wilcox from the Wilcox Lum-
ber Company, which at that time exceeded the sum of
$4,000 and which at the time the decree was rendered
had not been paid. There was a general finding in favor
of the Bank of Wilcox and against the Chicago Lumber
Company and other judgment creditors of Henry Wilcox,
and a decree that the fund in controversy should be paid
to the Bank of Wilcox. From this decree the Chicago
Lumber Company and other creditors have appealed.
Two arguments ave relied upon to reverse the decree
appealed from.

1. As already stated, while Henry Wilcox was cashier
of the Bank of Wilcox he became largely indebted to the
bank. This indebtedness was in addition to what he
owed the bank under and by name of the Wilcox Lumber
Company. On the 1st of March, 1892, he had an account-
ing or a settlement with the Bank of Wilcox. In this
settlement an itemized statement was made of the debts
which he owed the bank, and on that date he assigned to
the bank, to secure the indebtedness, a large number of
securities. In this statement the debt which he as the
‘Wilcox Lumber Company owed the bank was also re-
cited, and among the securities pledged to the bank to
secure his debt was also recited the insurance policies
in controversy, which had been previously delivered and
assigned to the bank, as already stated. The first argu-
ment made here is that this assignment of certain securi-
ties and property on the 1st of March, made by Henry
Wilcox to the Bank of Wilcox, was fraudulent and void,
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and made and accepted for the purpose of hindering and
delaying the other creditors of Henry Wilcox; and since
the insurance policies were mentioned in said writing
of the 1st of March, 1892, that therefore the assignment
of the policies to the bank was fraudulent. There are
two answers to this argument: (1.) As we have already
seen, the title of the Bank of Wilcox to the insurance
policies in no manner depends upon what was done on
the 1st of March, 1892, between the Bank of Wilcox and
Henry Wilcox. The writing entered into between the
Bank of Wilcox and Wilcox on that day did not have the
effect Lo validate the title of the bank to the insurance
policies in controversy, if the bank’s title to those poli-
cies was defective at that time; and as the bank at that
time held possession of the insurance policies and it had
a valid assignment of them, nothing that occurred be-
tween the Bank of Wilcox and Henry Wilcox on the 1st
of March had the effect of invalidating the title of the
bank to said insurance policies. The transaction be-
tween the Bank of Wilcox and Henry Wilcox on said
March 1 did not have the effect, nor was it intended to
have the effect, of transferring to the bank the insurance
policies previously issued to the Wilcox Lumber Com-
pany. At that time, and long before that time, the bank
had acquired the possession and assignment of those
policies. The most that can be said of the transaction
between the Bank of Wilcox and Wilcox on thé 1st of
March, so far as the policies in controversy are concerned,
is that they were mentioned and scheduled as among
the assets turned over by Wilcox to the Bank of Wilcox
to secure his indebtedness to it. (2.) It was not necessary
for the district court to pass upon the validity of the sale
and assignment of securities made by Henry Wilcox to
the Bank of Wilcox on the 1st of March, 1892, in order
to reach the conclusion and render the decree it did in
this case. The evidence abundantly sustains the finding
of the court that the policies in controversy were deliv-
ered and assigned by the Wilcox Lumber Company
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(Henry Wilcox) to the Bank of Wilcox to secure the pay-
ment to that bank of a debt of more than $4,000 which
Henry Wilcox, under the name of the Wilcox Lumber
Company, was owing the bank for money borrowed from
it and used by him in the conduct of the lumber business;
and there is not in all the record a single snggestion that
either Henry Wilcox or the Bank of Wilcox was actu-
ated with any fraudulent purpose whatever in and about
the transaction of assigning these insurance policies to
the bank. But if the district court made any finding
whatever as to the good faith of the transaction between
the Bank of Wilcox and Henry Wilcox on the 1st of
March, it must have found that that transaction was in
good faith. Whether the transaction was had-with hon-
est motives on the part of the bank and Wilcox, or
whether it was for the purpose of hindering, delaying,
or defrauding the creditors of Wilcox, was purely a ques-
tion of fact and not of law. (See Compiled Statutes, ch.
32, sec. 20.) The evidence justified the district court in
making a finding that that transaction was in all respects
in good faith. Indeed, had the court found specially that
the transaction between the bank and Wilcox on the 1st
of March was made with a fraudulent purpose, it is very
doubtful if the evidence would sustain such a finding.
At the time of the transaction between the bank and
Wilcox on the 1st of March, 1892, when Wilcox trans-
ferred to the bank certain securities, it is not pretended
but that he was largely indebted to the bank.

2. A second argument relied on for a reversal of the
decree is that the Wilcox Lumber Company was a copart-
nership, composed of Henry Wilcox and D. C. Shetler;
that the debts of the appellants are copartnership debts;
that the fund in court arising from the insurance policies
is a copartnership fund, and that the debt owing to the
bank by Wilcox was the individual debt of Henry Wil-
cox; and that, therefore, the appellants are entitled to
have the fund in court paid upon their claims to the ex-
clusion of the claim of the Bank of Wilcox. There are
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several things to be said of this contention. '(1.) If the
Wilcox Lumber Company was a copartnership, then, of
course, the claims of the appellants were copartnership
debts; but if the Wilcox Lumber Company was a co-
partnership, then its debt to the bank was a copartner-
ship debt; and the court has specially found that the
fund in controversy was pledged by the Wilcox Lumber
Company to pay its debt to the bank. (2.) If the Wilcox
Lumber Company was a copartnership, it had a right
to prefer one of its creditors to the exclusion of another,
provided the preference was made and accepted without
any fraudulent purpose. A copartnership does not hold
its property in trust for its creditors, nor have creditors a
lien upon the property of a copartnership simply because
they have given it credit. Therefore, if we assume coun-
sel’s contention to be correct, that the Wilcox Lumber
Company was a copartnership, composed of Henry Wil-
cox and Shetler, we do not see how that would help the
appellants’ case. (3.) The only interest Shetler had in
the property, as has already been stated, was that, as
compensation for his time and services in attending to the
business, he was to have one-half of the profits of the
business. He did not own any part of the property em-
barked in the venture; he had no right to control or
dispose of the property, except as an ordinary retail
salesman; and he was not responsible for any loss in-
curred in the business nor for any of the debts of the
business. We think, therefore, that he was not a part-
ner. “The receipt by a party of a share of the profits
of a venture merely as compensation for services, such
party having no interest in the property made the subject
of the venture arid no power in the management or con-
trol of such property, does not constitute such person a
partner.” (Waggoner v. First Nat. Bank of Creighton, 43
Neb., 84, and cases there cited; Gibson v. Smith, 31 Neb.,
354.)

3. Counsel for the appellants insist that the evidence
does not sustain the finding of the court that the insur-
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ance policies were pledged to pay the debt which the
Wilcox Lumber Company owed the bank. We think it
does; but it is only fair to counsel to remark that if the
evidence did not sustain that special finding of the court,
and if the further contention of counsel be admitted,
namely, that the bank had collected from property
turned over to it by Wilcox a larger amount of money
than Wileox, under the name of the Wilcox Lumber Com-
pany, owed the bank, still the decree of the court would
have to be sustained; because, as we have already seen,
the Wilcox Lumber Company was simply Henry Wilcox,
and whatever that lumber company owed the bank, he
owed it; and if all the property pledged by Wilcox to
the bank was a general pledge to pay his debts generally
to the bank, then the appellants were not entitled to the
fund in court, any more than they would have been enti-
tled to any other part of the fund arising from the
pledged property. So long as the debt of Wilcox to the
bank remains unpaid, it has the right to hold all the
property pledged to it to secure the payment of that debt,
and other creditors of Wilcox cannot take a part of the
fund pledged solely because the remainder would prob-
ably be sufficient to pay the debts of the pledgor. Of
course the appellants may, if they desire, garnish the
Bank of Wilcox and compel it to account to them for any
surplus that may remain in its hands after the discharge
of Wilcox’ debt to it; but they are not entitled to a part
of the pledged property simply because the remainder
is probably sufficient to pay the debt for which the prop-
erty is pledged. The district court was right in its con-
clusion and its decree is
AFFIRMED.
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OMAHA & REPUBLICAN VALLEY RAILWAY COMPANY V.
InA L. KRAYENBUHL.

FILED MAyY 19,1896. No. 6384,

1. Railroad Companies: SPEED oF TRaINs. In the operation of a rail-
way train outside of towns and villages, no rate of speed, however
great, is alone sufficient evidence to establish negligence. Bur-
lington & M. R. R. Co. v. Wendt, 12 Neb., 76, followed.

2. Fellow-Servants: EMPLOYES OF RAILROAD CoMraNy. The foreman
of a section crew anll an engineer in charge of a locomotive draw-
ing a train not connected with the work of the seciion men are
not fellow-servants within the meaning of the rule forbidding a
recovery for injuries caused by the negligence of a fellow-servant.
Union P. B. Co. v. Erickson, 41 Neb., 1, followed.

3. Witnesses: FALSE TrstiMoNYy. The maxim, falsus in uno, falsus in
ommnibus, applies only where a witness has knowingly and will-
fully testified falsely as to a matter of fact. Buffalo County v. Van
Sickle, 16 Neb., 363, followed. :

4. Railroad Companies: SieNALs. It is error to instruct a jury that it
may consider whether or not statutory highway signals were
given by an approaching train in determining whether the train
was in other respects negligently operated.

: OBSTRUCTION ON TRACK: Dury oF SEcTION-HAND. A-section
man cannot be charged with contributory negligence because he
remained upon the track for the purpose of removing an obstruc-
tion endangering an approaching train, when he might have saved
himself by abandoning the track and leaving the train to its fate.

5.

ERROR from the district court of Butler county. Tried
below before WHEELER, J.

J. M. Thurston, W. R. Kelly, and E. P. Smith, for plaintiff
in error.

E. R. Dean, A. J. Evans, and E. W. Hale, contra.

IRVINE, C.

This was an action brought under chapter 21, Compiled
Statutes, by Ida L. Krayenbuhl, as administratrix of the
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estate of John Krayenbuhl, deceased, against the Omaha
& Republican Valley Railway Company, to recover on ac-
count of injuries resulting in the death of said decedent.
There is no necessity of reviewing the whole case in de-
tail, because many questions presented in the district
court have since the trial there been decided by this court
in other cases. A brief statement of the evidence is, how-
ever, essential to a consideration of the questions which
we deem it necessary to pass upon.

John Krayenbuhl, the deceased, was a section foreman
in the employ of the railway company. During the fore-
noon of the 18th day of January, 1892, he was proceeding
westward along the track of the railway company on a
hand-car carrying a railway rail, and accompanied by one
man under his direction and control. Snow was falling
and a wind prevailed. The depth of snow and the veloc-
ity and direction of the wind are matters concerning
which the evidence is conflicting; but these facts are not
very material to the questions of law presented. The
track, after pursuing a straight course to the westward
for some distance, crossed a highway, and soon thereafter
curved to the south, following in a general way the
meanderings of a stream. In its course it passed through
some cuts. Krayenbuhl and his companion, Martin,
upon entering these cuts found that the track was ob-
structed by snow. Krayenbuhl sent Martin back toward
the east with a flag to warn approaching irains, and pro-
ceeded to shovel snow from the track ahead of the hand-
car, pushing the hand-car on as he progressed. When
Martin, carrying the flag, had gone something over a hun-
dred yards east of the hand-car, a train consisting of a
locomotive and way car, running at a speed estimated by
different witnesses at from eighteen to forty-five miles
per hour, approached from the east. Martin signalled
the train to stop and Krayenbuhl, evidently on hearing
the train approach, removed the rail from the hand-car
and was in the act of removing the hand-car from the
track, when the train struck him, breaking his neck and
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killing him. The negligence alleged was in running the
train at a dangerous rate of speed, in failing to give warn-
ing of its approach, and in disregarding the signal given
by Martin. There are some other allegations of negli-
gence, but proof in support thereof was excluded by the
district court, and these it is not necessary to state. The
point where the accident occurred was not within any
town or city, and it has been repeatedly held that no rate
of speed is of itself negligence under such circumstances.
(Burlington € M. R. R. Co. v. Wendt, 12 Neb., 76; Chicago, B.
& Q. R. Co. v. Grablin, 38 Neb.,90; Missouri P. R. Co. v. Han-
sein, 48 Neb., 232) The foundation of the action must
therefore be in failing to give signals of the approach of
the train and in the alleged failure to obey the signal of
Martin to stop. A question much argued is as to whether
the deceased and the engineer in charge of the train were
fellow-servants. If they were so as a matter of law, a
summary disposition of the case might be made; but the
rules announced in Union P. R. Co. v. Erickson, 41 Neb., 1,
are applicable to this case and determine the question
adversely to the contention of the railway company. We
are therefore required to consider the case more with re-
gard to details than the principal arguments of the rail-
way company, if well founded, would require.

There is a conflict in the evidence as to whether the
statutory signals were given of the approach of the train
to the highway east of the point where the accident oc-
curred. Several witnesses testifying on behalf of the
plaintiff say that they heard no such signals. The engi-
neer and conductor both testify, however, that the statu-
tory signal was given. The court instructed the jury in
effect that the highway signals were for the benefit of
persons traveling upon the highway, and that the failure
to give them would not tend to charge the railway com-
pany in this case. In view of the decision, rendered since
the trial, in Chicago, B. & ¢. R. Co. v. Metcalf, 44 Neb., 849,
these instructions were too broad; but the error was
prejudicial to the plaintiff rather than to the railway com-
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pany. But the court followed these instructions by the
following: “However, if you find from the evidence that
the law governing railway trains on their approaching
highway crossings was not complied with in this case,
and that the whistle was not blown or the bell rung on
the train in question, approaching Foxe’s crossing, then
such fact should be considered by you as affecting or
touching the credibility of the witnesses for the defend-
ant who testified on this point, and also in considering by
you whether or not said train was being run and operated
in a careful and proper manner or otherwise.” This in-
struction was prejudicially erroneous as to the railway
company in two respects: In the first place, it was a dis-
tinct direction to the jury to consider whether or not the
signals had been given as affecting the general credibility
of the witnesses for the defendant who testified on this
point. Both engineer and conductor had testified that
the signals were given. The engineer testified that it
was a stormy day, with a strong wind, while other wit-
nesses testified that it was reasonably clear and the wind
not strong. The engineer testified that the engine was
covered with snow; that snow was banked up against
the front windows of the cab and that the only lookout
that he could maintain was through a side window; that
in keeping such lookout his face had been frozen; that
the train passed from time to time through snow-banks
which completely obstructed his view and compelled him
to withdraw his head; that he had passed through such
a snow-bank immediately before seeing Martin with the
flag; that he saw Martin when the latter was not more
than thirty feet from him, and immediately took all avail-
able steps to stop the train. Witnesses for the plaintift
had testified that no attention whatever was paid to Mar-
tin’s signal, and that the train proceeded without appar-
ent check until the accident occurred. The effect of giv-
ing the instruction complained of was that the juryshould
examine into thequestion whether a signal had been given
on approaching Foxe’s crossing, and upon that fact to de-
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termine the engineer’s credibility upon all other facts in
the case; and this without regard to whether the engi-
neer’s testimony as to having given the signal was will-
fully false or otherwise. The maxim, falsus in uno, falsus
in omnibus, applies only where a witness has knowingly
and willfully testified falsely as to a matter of fact. (Buf-
falo County v. Van Sickle, 16 Neb., 363; Stoppert v. Nierle,
45 Neb., 105.) In the second place, the instruction was
erroneous because by its last clause it directed the jury
that they should consider whether or not the highway
signal had been given, as determining whether or not the
train was generally run and operated in a careful man-
ner. As already indicated, under the circumstances the
failure to give the highway signal may have been im-
portant in determining whether the railroad company’s
negligence in not giving it caused the injury; but it could
have no possible effect in determining whether or not
the railroad company had been negligent in other re-
spects. The jury would have no right to infer a negli-
gent operation of the train in other particulars from a
failure to give this signal, but the instruction was that
it might do so. For the error in this instruction the
judgment must be reversed.

We cannot, however, let the case rest here without dis-
posing of another question which is likely to arise upon
a new trial. The railroad company, by its offers of evi-
dence and by tendering instructions, contended that if
Kravenbuhl could have saved his life by abandoning the
car upon the track and stepping aside, he was compelled
to do so by virtue of rules of the company and general
principles of contributory negligence. Instructions to
this effect were refused and their refusal is assigned as
error. The court was undoubtedly right in refusing
these instructions. To have given them would have been
contrary to law and would have countenanced a doctrine
closely bordering upon brutality. A hand-car with a
railroad rail upon it, when struck by a rapidly moving
train, might have caused a wreck costing the lives of
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many people. Krayenbuhl did right in remaining upon
the track, after he heard the train approaching, for the
purpose of removing the rail and afterwards the car if
possible. Such conduct was not negligence; it was hero-
ism. No law should be announced which would tend to
deter railway employes from acts of such a character,
and, so far as this court is concerned, no such law will
be announced.
REVERSED AND REMANDED.

ELIAS SAGE ET AL, APPELLEES, V. CITY OF PLATTSMOUTH
ET AL., APPELLANTS.

Firep MAyY 19,1896, No. 8027.

1. Municipal Corporations: EXTENSION OF BOUNDARIEs: TAXES: Ix-
JUNCTION. Where the officers in whom power is vested generally
to define or extend the boundaries of a city have undertaken to ex-
tend its boundaries, the owner of land so incorporated cannot, at
least after the lapse of a number of years, maintain an action for
the purpose of restraining the collection of city taxes, on the
ground that there was no authority to incorporate the particular
land in question. South Platte Land Co. v. Buffalo County, 15 Neb.,
605, followed.

2. Review: SUFFICIENCY OF PETITION. The sufficiency of the petition
to state a cause of action may be challenged at any stage of the
proceedings, even in this court on appeal.

APPEAL from the district court of Cass county. Heard
below before CHAPMAN, J.

John A. Davies, for app'ellants.
Beeson & Root, contra.

IrVINE, C.

The petition of Elias Sage and Caroline Sage, his wife,
plaintiffs, against the city of Plattsmouth and Louis
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Eickhoff, treasurer of Cass county, defendants, in brief
alleged that the city of Plattsmouth was originally incor-
porated by a special act of the territory of Nebraska in
1855, which act defined the limits of the city and con-
ferred no power to extend such limits; that this act was
amended in 1866 so as to include certain other territory,
but without conferring power upon the city to further
extend its limits; that the plaintiffs are the owners of
certain land described in the petition, occupied by them
as a homestead, used as one tract for agricultural pur-
poses alone; thag neither said lands nor the plaintiffs
receive any benefit from the city of Plattsmouth, and that
the city affords them neither water nor gas or electric
lights; nor does it afford them police protection; that the
city, without the knowledge or consent of the plaintiffs,
in March, 1887, passed an ordinance defining the limits
of the city and including therein plaintiffs’ land, and
caused a copy of said ordinance to be recorded in the
office of the register of deeds; that none of the said land
had ever been laid out into lots or blocks; that city taxes
had been assessed and levied upon said land from and
after 1887 every year, casting a cloud upon the title
thereof; that the defendant, the county treasurer, was
about to advertise and sell said land for said city taxes.
The prayer was that the ordinance of 1887 be declared
null and void in so far as it attempts to include plaintiffs’
land within said city; that the cloud cast upon plaintiffs’
title by the passage of said ordinance be removed; that
all city taxes levied upon said lands be declared void, and
that the treasurer and his successors be enjoined from
collecting any city taxes whatever upon said land. 'The
treasurer answered by a general denial; the city by a
general denial, coupled with an averment that the land
described was lawfully incorporated within the -city.
_There was also an issue raised as to the classification of
the city, the plaintiff contending that it was a city of
the second class having more than 1,000 inhabitants, and
governed by chapter 14, article 1, Compiled Statutes, and
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the defendants contending that it was a city of the second
class having more than 5,000 inhabitants, and governed
by chapter 14, article 2, Compiled Statutes. The court
found that it was a city of the latter class, but found on
other issues generally in favor of the plaintiffs, and en-
tered a decree in accordance with the prayer of the
plaintiffs’ petition. The defendants appeal.

We cannot in this proceeding investigate and deter-
mine the principal question sought to be litigated. In
South Platte Land Co. v. Buffalo County, 15 Neb., 605, it
was sought to enjoin the collection of certain taxes levied
on behalf of the city of Kearney upon certain land within
the established limits thereof. The injunction was
sought upon the ground that the land taxed was agri-
cultural land which had not been surveyed and platted
into lots. The court said: “There is no doubt the owners
of land not platted may object to such land being in-
cluded within the boundaries of the corporation, and in
a proper proceeding for that purpose may have it ex-
cluded; but if the boundaries of a town are extended
over agricultural lands on the petition of the owner, or
with his tacit assent, and have included such lands with-
out objection for ten or twelve years, there must be some
equitable ground for an injunction aside from the mere
fact that the lands were improperly included in the town
site.” The injunction was therefore refused. It is true
that nothing appeared in that case except that the lands
had not been platted into city lots; and the language
quoted, taken by itself, implies that an injunction might
be granted where other grounds for equitable relief ap-
pear. Butin McClay v. City of Lincoln, 32 Neb., 412, the
plaintiffs had paid certain city taxes under protest, and
brought the action to recover back the money, alleging
generally the same grounds for relief as are here alleged.
The court said: “While it is probably true that the action
of the commissioners in taking the ground into the boun-
daries of the town was unauthorized under section 40 of
chapter 14, Compiled Statutes, and would not have been
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conceded by the courts, at that day, as a legal proceeding,
had a proper case been made and brought to issue, and
while the commissioners themselves might have changed
their action under an immediate protest of the owner or
the agent of the land, it would now seem too late, from
the lapse of time, incompetency of the courts, and from
continuous usage and custom, to set aside their action in
the present proceeding, collateral to it only in the assess-
ment of taxes.” State v. Dimond, 44 Neb., 154, was an ac-
tion in the nature of guno warranto to test the legality of
the incorporation of the city of College View. The court
said: “An examination of the subject is necessarily in-
complete which omits a reference to another aspect
thereof, viz., that suggested by South Platte Land Co. v.
Buffalo County, 15 Neb., 605, McClay v. City of Lincoln, 32
Neb., 412, and Lancaster County v. Rush, 35 Neb., 120. It
was therein held that an action will not lie to enjoin the
collection of taxes levied upon agricultural property
within the boundaries of a city or village, or for the recov-
ery of such taxes paid under protest. The validity of the
incorporation, although apparently presented by the ar-
gument in each case, was not decided, the court holding
that it could not be questioned in a collateral proceeding.
* * % The views herein expressed are not only con-
sistent with the doctrine of those cases, but a careful
reading of them suggests the conclusion which we have
reached.” The cases cited control that before us. The
effect of those cases is that the incorporation, although
it may not have been authorized by the charter of the
city or by general law, was not void and could not be at-
tacked in a collateral proceeding. The case must be dis-
tinguished from State v. Dimond, supra, which was a direct
proceeding by quo warranto to investigate the legality of
the incorporation, as was also State v. Uridil, 37 Neb., 371.
It must also be distinguished from City of Wahoo v. Dick-
inson, 23 Neb., 426, Village of Hartington v. Luge, 33 Neb.,
623, and City of Wahoo v. Tharp, 45 Neb., 563. These
were proceedings under section 99, article 1, chapter 14,
40
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Compiled Statutes, relating to cities of the second class
having less than 5,000 inhabitants and to villages. Un-
der this section proceedings for annexation are begun by
a resolution of the council declaring on the question of
such annexation of territory, and if such resolution be
adopted by a two-thirds vote the city or village presents
to the district court a petition praying for the annexa-
tion. Notice is served on the owners of territory sought
to be included. Issues are joined and the case tried on
the question of annexation. Under the authorities cited
this statute makes the annexation in such cases to a large
extent a judicial question; and these cases were direct
proceedings under the statute involving that question;
but, as pointed out in City of Hastings v. Hansen, 44 Neb.,
704, in the absence of statute the annexation of territory
to a municipal corporation is a legislative and not 2
judicial proceeding; and section 99 above cited is not
applicable to cities of the second class having more than
5,000 inhabitants. Whether Plattsmouth is governed by
article 1 or article 2, chapter 14, Compiled Statutes, is
immaterial to the case at bar. All the cases where the
propriety of an incorporation has been inquired into have
been cases relating to cities governed by article 1 afore-
said, or else they have been proceedings in quo warranto
to test the legality of the incorporation. In South Plattc
Land Co. v. Buffalo County, supra, and in McClay v. City of
Lincoln, supra, some stress was laid upon the length of
time during which owners of land had acquiesced in the
proceedings of the authorities attempting the incorpora-
tion. We do not undertake here to say whether or not
that is a controlling feature, because in this case the in-
corporation was attempted in 1887, and suit was not
brought until 1894. During all this time, according to
the plaintiffs’ own averments, during each of the inter-
vening years, city taxes had been levied upon their land.
So that if the former cases in any degree rested upon the
ground of laches or estoppel, the same features apply to
this case.
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It is suggested in the brief of appellees that no question
was raised in the district court as to the propriety of the
relief sought or procedure adopted, and that therefore
none can now be raised. We entertain no doubt that the
question now presented was not called to the attention of
the learned district judge; but it goes to the sufficiency
of the petition, and this can be raised at any time. The
incorporation of cities and the method of annexing terri-
tory is now governed by general law, so that the pleading
of the special charters does not control the case. It is
probable that the rule stated should be limited to cases
where the annexation has been by the officers or body
vested by such general law with the power of determin-
ing or extending the city’s boundaries. Whether it would
extend to other cases is a question not herein involved.

REVERSED AND DISMISSED.

ABIGAIL A. BROTHERTON, ADMINISTRATRIX, V. MAN-
HATTAN BEACH IMPROVEMENT COMPANY,

FiLEDp MAY 19,1896, No. 6639.

1. Negligence. Negligence is the failure to exercise such care, pru-
dence, and forethought as under the circumstances duty requires
should be given or exercised. It may consist in the omission to
do something which a reasonable man guided by those considera-
tions which ordinarily regulate the conduct of human affairs
would do. Fozworthy v. City of Hastings, 23 Neb,, 772, followed.

9., —————: PROXIMATE CAUSE. To establish a cause of action based
on negligence it is not sufficient for the plaintiff to show that
negligence existed, but he must also show that the negligence
pleaded and proved was the proximate cause of the injury com-
plained of.

: PRECAUTIONS AGAINST INJURY. A person owing a duty
toward another may be liable for injuries resulting to the latter,
although the former was in the first instance in nowise negligent
and although the latter may, by his own negligence, have placed




564 NEBRASKA REPORTS. [VoL. 48

Brotherton v. Manhattan Beach Improvement Co.

himself in a position of danger, provided that after discovering
the latter’s danger the former failed to take reasonable precau-
tions which, had they been taken, would have averted the injury.

. BATH-HOUSE COMPANY: LIABILITY FOR DEATH OF BATHER.
A company maintaining a bathing resort and letting out its privi-
leges to the public for hire is bound to take such precautions for
the safety of bathers as a person of ordinary prudence would take
under the circumstances; and whether or not proper precautions
have been taken is ordinarily, like other questions of negligence,
a question of fact.

: : Accordingly, where such a company was no-
tlﬁed of a bather’s disappearance so soon after he had been seen
as to warrant the inference that an immediate search in the water
would have resulted in his rescue before death, and the company
had no one present to watch bathers and rescue those in danger
and such agents of the company as were present failed to make a
search in the water for the missing man, it was erroneous to in-
struct the jury to return a verdict for the defendant.

o

ERROR from the district court of Douglas county.
Tried below before Scorr, J.

The opinion contains a statement of the case.

B. G. Burbank, for plaintiff in error:

The court erred in instructing the jury to return a ver-
dict in favor of the defendant in error. The questions of
fact, as disclosed by the evidence upon the trial, were for
the jury to pass upon, and it was not the province of the
court to take the question of fact from the jury. Whether
there was contributory negligence upon the part of
Hiram 8. Brotherton was a question of fact for the jury
to determine, and not for the court. (Dolby v. Tingley, 9
Neb., 417; Grant v. Cropscy, 8 Neb., 209; Deitrich v. Hutch-
inson, 20 Neb., 55; Nebraska City v. Rathbone, 20 Neb., 294;
Williams v. Town of Clinton, 28 Conn., 266; Atchison & N.
R. Co. v. Bailey, 11 Neb., 336; Siouz City & P. R. Co. v.
Stout, 17 Wall. [U. 8.], 657; Parkv. O’Brien, 23 Conn., 338;
Detroit & M. R. Co. v. Van Steinburg, 17 Mich., 99; Union
P. R. Co. v. O’Hern, 24 Neb., 777; City of Plattsmouth v.
Mitchell, 20 Neb., 231; City of Lincoln v. Gillilan, 18 Neb.,
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1175 Orleans Village v. Perry, 24 Neb., 833; City of Lincoln

v. Beckman, 23 Neb., 682; Stevens v. Houwe, 28 Neb., 565;
Union P. R. Co. v. Mertes, 35 Neb., 211.)

Gregory, Day & Day, contra.

References: Murphy v. Hays, 23 N. Y. Sup., 70; Murphy
v. Hays, 68 Hun [N. Y.], 450; Bradley v. F't. Wayne & E.
R. Co., 94 Mich., 35; Western R. Co. of Alabama v. Mutch,
11 So. Rep. [Ala.], 894.

IrvINE, C.

This was an action under chapter 21, Compiled Stat-
utes, by Abigail A. Brotherton, as administratrix of her
son, Hiram Brotherton, to recover damages on account
of the death of her intestate, alleged to have been caused
by the defendant’s negligence. At the close of the evi-
dence the district court directed the jury to return a
verdict for the defendant. The correctness of this in-
struction is presented for review.

The evidence discloses that Brotherton, a youth seven-
teen years of age, together with one Campion, a youth of
about the same age, both residing in Omaha, went to-
gether on the 8th day of August, 1892, to Lake Manawa,
a summer resort in Pottawattamie county, lowa. There
is on the shore of this lake an establishment maintained
by the defendant company for the purpose of affording
facilities to bathers. There are bath-houses, toboggan
slides in the water, a platform for diving, and it seems,
also, certain other resorts on the shore, such as a restau-
rant, a photograph gallery, and a shooting gallery. The
privileges of these facilities are let out to the public by
the defendant company for hire. Brotherton and Cam-
pion arrived at the beach about 4 o’clock in the afternoon,
paid the customary fee for bathing privileges, donned
bathing suits, and entered the water. Campion seems to
have been very expert as a swimmer; Brotherton was
able to swim, but was not expert. They remained in the
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water not less than half an hour and perhaps more than
three-quarters of an hour, and were together most of the
time. Finally Campion returned to the bath-house, be-
lieving that Brotherton had preceded him. Not finding
him there, he made inquiry, and learning that he had not
returned, went back to the lake and searched for him
among the bathers. He was not found and his loss was
again reported. This resulted in a search through which
his dead body was discovered, about 10 o’clock that night,
at the bottom of the lake. The plaintiff alleged negli-
gence on the part of the defendant in failing to provide
suitable guards and notices whereby the depth of the
water should be indicated, in failing to provide proper
management to superintend bathing, and in failing to
provide means for resuscitating persons overcome by
strangulation or otherwise while in the water; also, in
failing to maintain appliances to avoid drowning and for
the purpose of resuscitation. Further, that no person
was present on behalf of the defendant to search for or
recover Brotherton immediately upon his disappearance
from the surface of the water. These averments of negli-
gence are more specific in the petition than we have given
them here; but what we have said in a general way
covers the averments.

Except on one point, we think the facts were such as
to fully warrant the action of the trial court. There is
evidence tending to show that, proceeding from the shore
outward, the water was for more than one hundred feet
comparatively shallow. Through this shallow water ex-
tended the diving platform referred to. In it were also
constructed two toboggan slides. A few feet beyond the
end of the platform and the outer toboggan slide there is
evidence tending to show that there was a sudden deepen-
ing of the water; so that in the course of a very few steps
it deepened from five or six feet to fifteen or twenty.
Brotherton’s body was found in this deep water. There
was on the outer toboggan slide a sign as follows: “Dan-
gerous! Keep Off Unless You Can Swim!” This mani-
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festly referred to the toboggan slide and to nothing else.
There were no life lines and no other signs to warn swim-
mers of the depth of the water. In a proper case the
failure of persons maintaining a public bathing place to
protect their patrons by suitable lines or warnings might
afford a ground of recovery in case of injury. Buf there
is absolutely nothing in the evidence to show that Broth-
erton’s death was in any manner due to the failure of
the company to provide such safeguards. There is no
evidence whatever touching the circumstances of his
drowning. He and Campion had twice, at least, swam
out from the outer toboggan slide into the deep water.
There is nothing to show that Brotherton was not aware
of the depth of the water. They had returned, and when
Brotherton was last seen by any witness it was by Cam-
pion himself, who testifies that they were standing near
the platform at a point where the water was about knee
deep. Campion’s attention was then distracted by a
conversation among other bathers near by. He pro-
ceeded thence to the bath-house, thinking that Brother-
ton had preceded him. How Brotherton got back into
the deep water and what occurred there is not revealed
by any evidence. ‘It is not sufficient to establish a case
for the plaintiff that negligence should be proved on the
part of the defendant, but it must also appear that the
negligence proved was the proximate cause of the injury.
So far we have nothing, unless we indulge in conjecture
absolutely unfounded on any facts established, to show
that the failure of the company to provide life lines at
the boundary of the shallow water and danger signals
beyond them had any connection whatever with Brother-
ton’s death.

But we think that there was evidence relevant to the
issues in regard to subsequent facts which should have
been submitted to the jury. Even though the defendant
had not been in anywise negligent in providing facilities
for the bathers, and although the deceased by his own
negligence may have placed himself in such a situation
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that his life was in danger, still, if the company, after
becoming aware of such facts, was guilty of negligence
but for which Brotherton’s life would not have been lost,
it was still liable. One of the allegations of negligence
is that the company did not have present any person or
persons superintending the bathing, or to search for and
recover Brotherton upon his disappearance from the sur-
face. Campion’s testimony is that after leaving Brother-
ton he went immediately to the bath-house on the shore,
and on discovering that Brotherton had not preceded
him he at once notified the person in charge of the bath-
house of the facts. Instead of immediately instituting a
search upon the water, this person advised Campion to
look in the photograph gallery and in a saloon on the
shore. Campion knew from Brotherton’s habits that he
would not be in the saloon. He did look elsewhere on
the shore and then returned to the water and began div-
ing, if his own testimony is to be believed, searching for
the body; and for some time no effort was made by any
of the company’s employes to search in the water. Neg-
ligence is the failure to exercise such care, prudence, and
forethought as under the circumstances duty requires
should be given and exercised. It is the omission to do
something which a reasonable man, guided by those con-
siderations which ordinarily regulate the conduct of
human affairs, would do, or doing something which a
prudent and reasonable man would not do. (Fozworthy v.
City of Hastings, 23 Neb., 772.) As has been repeatedly
said, the existence of negligence is generally a question
of fact. It is for the jury to determine, where the facts
are disputed, or where from the undisputed facts differ-
ent minds may reasonably draw different conclusions as
to the existence of negligence. This company was en-
gaged in the business of carrying on a bathing resort.
It let out for hire the privileges of that resort. The evi-
dence tends to show that for several years it was fre-
quented during the bathing season by an average of ten
thousand bathers a month. It is disclosed that the com-
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pany kept at the beach a boat for the express purpose of
use in case of accident to bathers; but there does not
seem to have been any one whose duty it was to watch
over the bathers or to rescue those in danger. In this
case notice was brought home to an agent of the com-
pany, close to the shore, that a bather was missing, by
Campion’s inquiry upon entering the bath-house. Cam-
pion says that he told this man that he was unable to
find Brotherton two minutes from the time he left the
latter. Campion may have mistaken the time; but we
have evidence other than his own estimate. From the
testimony as to the depth of the water, coupled with the
testimony of Campion that when he last saw Brotherton
they were standing in water knee deep, it would seem
that Brotherton must have proceeded out into the lake
about seventy-five feet before he got beyond his depth.
Campion must then have been on the way to the bath-
house. Assuming Campion’s testimony to be true, the
proof rises to a moral certainty that when Campion first
disclosed Brotherton’s absence, the latter could not have
been dead. Assuming again the truth of Campion’s tes-
timony, instead of at once taking measures to search for
Brotherton in the water, where he was last seen and
where the danger existed, no search whatever was made
by the company, and their direction to Campion was to
search on the shore, where no danger was to be appre-
hended. We think that it is a reasonable inference that
persons of ordinary prudence conducting a bathing re-
sort, frequented by ten thousand people a month, should
in the exercise of ordinary care keep someone on duty to
supervise bathers and rescue any apparently in danger;
and if not, then it is certainly a reasonable inference that
persouns so situated should, on ascertaining that a person
last seen in the water is missing, without a moment’s
delay exert every effort to search for that person in the
water, and not merely advise a youthful companion of
the missing person to search on the land and coolly
watch the result of such search. ‘We think in this aspect
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of the case, and this only, the evidence presented an issue
which should have been submitted to the jury, and for
that reason the peremptory instruction was erroneous.

Out of abundance of caution it may be well to repeat
that our comments on the evidence have been based upon
that theory of it most favorable to the plaintiff, as is re-
quired by the manner in which the case is presented.
The evidence upon the vital points was conflicting. It
‘was for the jury, and no more for this court than for the
district court, to pass upon; and we are expressing no
opinion whatever in regard to the weight of conflicting
evidence, or even as to the inference which the jury
should draw from undisputed facts. We merely hold
that the evidence, viewed in one light, justified an infer-
ence favorable to the plaintiff, should the jury draw such
inference.

REVERSED AND REMANDED.

LEAMAN BRUCE V. STATE OF NEBRASKA.,

FiLep May 19, 1896. No. 8273.
L

1. Statutes: EVIDENCE. Printed copies of the statute laws purporting
or proved to have been published under the authority of the state
are presumptive evidence, and presumptive evidence only, of such
laws. The original enrolled act bearing the certificates of the pre-
siding officers of the two houses of the legislature and the ap-
proval of the governor, and deposited with the secretary of state,
is the controlling evidence.

: AMENDMENTS: RAPE. Chapter 105 of the Session Laws of
1887 is a valid amendment of section 12 of the Criminal Code,
although the repealing clause in the published act purports to re-
peal section 11 instead of section 12 as theretofore existing; the
enrolled act disclosing that the legislature in fact repealed said
original section 12.

2.

3. Evidence: WorDs: CRIMINAL LLaAw. When a word used by a witness
has a signification so generally known that it must have been
understood by the triers of fact, an appellate court will not disre-
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gard such signification or treat the word as unintelligible merely
because from motives of decency and propriety lexicographers
have ignored it.

ERROR to the district court for Burt county. Tried
below before KEYSOR, J.

H. Wade Giillis, for plaintiff in error.

A. 8. Churchill, Attorney General, and George A. Day,
Deputy Attorney General, for the state.

References: Redfield v. State, 39 Neb., 192; Edgar v.
McCutchen, 9 Mo., 448, '

IrvINE, C.

The plaintiff in error was convicted upon an informa-
tion charging him, being of the age of more than eighteen
years, with having carnally known and abused a certain
female child under the age of fifteen years, to-wit, of the
age of fourteen, with her consent. The offense was al-
leged to have been committed May 9, 1893, and the infor-
mation was filed March 26, 1894. There is an act of the
legislature of 1895 (Session Laws, 1895, ch. 74), relating
to this offense; but it will be observed that the dates
stated are such that this act is without bearing on the
case.

Of the errors assigned, those presented by the briefs
relate to only two questions. The first, presented by
several assignments of error, involves the constitution-
ality of chapter 103 of the Session Laws of 1887. In 1885
- an act was passed (Session Laws, 1885, ch. 101) amending
section 12, chapter 4, of the Criminal Code so as to fix
what is loosely styled “the age of consent” at twelve
years. Chapter 105 of the Laws of 1887 purports in its
title and enacting clause to amend this section, and
makes the so-called “age of consent” fifteen years, but
the repealing clause in the published Session Laws of
1887 repeals not section 12, but section 11 of the Criminal
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Code, relating to a different offense. The complaining
witness in this case being fourteen years of age, the con-
viction could not be sustained if the act of 1887 was as
it appears in the printed edition of the Session Laws.
(City of South Omaha v. Tazpayers’ League, 42 Neb., 671.)
The enrolled act on file in the office of the secretary of
state has, however, been examined, and it is found that
the act as passed by the legislature and approved by the
governor properly repealed section 12 of the Criminal
Code as theretofore existing, and not section 11, as the
printed laws, through a typographical error, indicate.
Section 419 of the Code of Civil Procedure merely makes
the printed laws published under authority of the state
presumptive evidence of such laws. In case of conflict
the original enrolled act, bearing the certificates of the
officers of the two houses of the legislature and approval
of the governor, and deposited with the secretary of
state, is the controlling evidence.

The other question raised goes at ouce to the applica-
bility of a certain instruction and the sufficiency of the
evidence to sustain the conviction. The prosecuting
witness, in describing the commission of the offense,
made use of a word of generally known signification, but
which has been ignored by lexicographers. The same
considerations which have excluded such terms from the
dictionaries forbid a frank discussion of the question
presented in this opinion. When a word has a significa-
tion so generally known that it must have been under-
stood by the triers of fact when used by a witness, an
appellate court should not disregard such signification
merely because, from reasons of decency and propriety,
lexicographers have ignored it. We are satisfied that
the evidence was sufficient and the instruction, of which
no complaint is made as a statement of the law, was
applicable to the evidence.

JUDGMENT AFFIRMED.
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AMERICAN BUILDING & LOAN ASSOCIATION V. L1ZZIR
REES.

FILED MAay 20,1896, No. 6500.

Contracts: CORPORATIONS: WITHDRAWAL OF STOCKHOLDERS: BUILDING
AND LOAN ASSOCIATIONS.

ERROR from the district court of Madison county.
Tried below before JACKSON, J.

Y Ar

Barnes & Tyler and C. 3. Cooley, for plaintiff in error.
John S. Robinson and Powers & Hays, contra.

Prr CURIAM.

The question suggested by the record of this case be-
ing identical with those presented in American Building
& Loan Ass’n v. Rainbolt, 48 Neb., 434, and American Build-
ing & Loan Ass’'n v. Bear, 48 Neb., 455, the judgment of the
district court is reversed and the cause remanded for
trial de novo.

. REVERSED.

AMERICAN BUILDING & LOAN ASSOCIATION V. CHARLES
EBLE.

Fi.ep May 20, 1896. No. 6491.

Contracts: CORPORATIONS: WITHDRAWAL OF STOCKHOLDERS: BUILDING
AND LOAN ASSOCIATIONS.

Error from the district court of Madison county.
Tried below before JACKSON, J.

C. M. Cooley and Barnes & Tyler, for plaintiff in error.



574 _ NEBRASKA REPORTS. [Vor. 48

Link v. Connell,

George B. Pritchett, John . Robinson, and Powers & Huys,
contra.

Prr CURIAM.

This cause is submitted upon substantially the same
record as in American Building & Loan Ass'n v. Rainbolt,
48 Neb., 434, and American Building & Loan Ass'n v. Bear,
48 Neb., 455, and following those cases the judgment is
reversed and the cause remanded for further action by
the district court.

REVERSED.

HArRVEY LINK V. WILLIAM J. CONNELL.
FiLeED May 20,1896. No. 6524.

1. Executions: SALE UNDER DORMANT JUDGMENT: COLLATERAL ATTACK.
A sale of real estate to satisfy a judgment whiech has become dor-
mant under the provisions of section 482, Code of Civil Procedure,
is voidable only, and cannot be assailed in a strictly collateral
proceeding. (Gillespie v. Switzer, 43 Neb., 772.)

2, Validity of Order Not Signed: JUunGES: PRACTICE. Where the rec-
ord discloses an order of the district court sufficient in form but
omitting the name of the judge by whom it was made, the fact
that the sole judge of the district named was at the date thereof
disqualified to act in such proceeding by reason of having been
attorney for one of the parties raises no presumption against the
validity of such order in view of the statute authorizing judges to
interchange and hold court for each other.

3. Mortgages: SALE BY SHERIFF INSTEAD OF MASTER: CONFIRMATION.
‘Where a decree of foreclosure directs that the mortgaged property
be sold by a master therein named, a sale by the sheriff to satisfy
said decree under an order subsequently issued by the clerk is
voidable at most, and such irregularity is cured by an order of
confirmation regularly made.

4, Deeds: ATTESTATION. While it is customary to make use of the
words “witness” or ‘“witnessed” in attesting the execution of
deeds and other instruments affecting the title to real estate, such
practice is neither necessary nor universal. Any expression from
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which it appears that the subsecriber in fact ’witnessed the execu-
tion by the grantor sufficiently answers the requirement of section
1, chapter 73, Compiled Statutes.

b. Mortgages: DECREE oF FoRECLOSURE. The pendency of a proceed-
ing for foreclosure does not terminate with the entry of an order
for the sale of the property bound by the lien, but continues as a
rule, for the purpose of the enforcement of the decree, until con-
firmation of the sale and disposition of the proceeds thereof.

. PURCHASER OF LAND: NOTICE OF SALE AND CONFIRMATION.
One who purchases property bound by a decree of foreclosure is,
in the absence of equitable considerations resulting from the cir-
cumstances of the particular case, charged with such notice as the
record imparts, and is not entitled to personal notice of sale and
confirmation subsequently made in the enforcement of such de-
cree,

7. Adverse Possession. Evidence examined, and held to sustain find-
ing against the plaintiff in error upon the issue of adverse posses-
sion of property in dispute.

8. Trial. Verdict set out in opinion held sufficient to sustain the judg-
ment complained of.

ERROR from the district court of Douglas county.
Tried below before FERGUSON, J.

0. A. Baldwin and W. R. Morris, for plaintiff in error.
Connell & Ives and O. H. Ballou, contra.

Post, C. J.

This was an action of ejectment by Connell, the defend-
ant in error, against the plaintiff in error, Link, in the
district court for Douglas county, the subject of the con-
troversy being the northwest quarter of section 2, town-
ship 14, range 11, in said county. A trial was had in the
court below, resulting in a verdict and judgment for the
plaintiff therein for the possession of the property in
dispute and for $1,800 damage, the value of the rents
and profits thereof, and which has by appropriate pro-
ceeding been removed into this court for review. Both
parties claim through Emanuel H. Link, who acquired
title to the land described by patent from the United
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States. Connell, according to the evidence in the record,
claims through certain mesne conveyances from Eliza K.
Tarkington, to whom said property was conveyed by
Henry Grebe, sheriff and master commissioner, March 17,
1873, while the plaintiff in error, Link, claims by virtue
of a quitclaim deed from his brother, Emanuel H. Link,
the patentee named, bearing date of June 13, 1870. As
most of the questions discussed relate to the proceeding
antecedent to the execution of the deed to Mrs. Tarking-
ton, it is deemed proper to notice, in their chronological
order, the steps which led to that event.

On the 10th day of August, 1857, Emanuel H. Link,
being the owner of the property in controversy, by mort-
gage deed conveyed the same to F. M. Aijken, as security
for the note of the mortgagor, of even date therewith, for
$280. Subsequently the Bloomington Bank, as holder of
said note and mortgage, instituted proceedings for fore-
closure in the territorial district court for Douglas
county, and which were prosecuted to final decree on the
7th day of July, 1860. Provision was by said decree
made for the sale of the mortgaged property by James
G. Chapman, master commissioner, in case the respond-
ent therein, Link, failed to pay the amount adjudged due
within twenty days from and after the date last men-
tioned. On the 23d day of December, 1872, George Arm-
strong, as clerk of the district court, issued an order of
sale for the satisfaction of said decree directed to the
sheriff of Douglas county. On February 11, 1873, said
order of sale was returned by Henry Grebe, sheriff,
showing a sale in due form of the property mentioned to
Eliza K. Tarkington. On March 10, 1873, an order was,
on motion of the 