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Home Fire Ins. Co. v, Arthur,

HoME FIRE INSURANCE COMPANY OoF OMAHA V. JoRN C.
ARTHUR.

FiLED MAY 19, 1896. No. 6650.

1. Recovery for Commissions and Attorney’s Fees. Evidence ex-
amined, and held to sustain the judgment complained of.

2. Pleading: FAILURE TO ATrAacH EXHIBIT. The failure to attach an
exhibit, to which reference is made in a pleading, is not of itself
ground for a demurrer, provided ihe matters alleged in such
pleadings amount to a cause of action or defense.

A pieading in which the only cause of action is for

“money due, as per account hereto attached, and marked Exhibit

B,” but which is accompanied by no exhibit or allegation show-

ing the nature of the alleged indebtedness, fails to state a cause

of action.

ERrror from the district court of Thurston county.
“Tried below before NORRIS, J.

Joln F'. Talbott, for plaintiff in error.
T. M. Franse, contra.

Post, C. J.

The judgment complained of in this proceeding is the
result of two causes, one of which originated before a
justice of the peace and the other before the county judge
of Thurston county. In the district.court, to which one
cause had been removed by petition in error, and the
other by appeal, they were by eonsent of parties consoli-
dated for trial. The defendant in error, who was desig-
nated as plaintiff in the consolidated action, by his peti-
tion claimed the sum of $12.45, being a balance of $7.25
due as commissions upon premiums for insurance written
by him while acting as agent for the defendant company,
and the further sum of $5.20 for services rendered as an
attorney at law. The answer, which puts in issue the
material allegations of the petition, is accompanied by a
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counter-claim in the following language: “At the com-
mencement of this action the plaintiff was and now is
indebted to this defendant in the sum of $11.55 by ac-
count which is here attached and marked Exhibit ‘A.
Wherefore it prays judgment,” etc. There is, however,
no exhibit accompanying the answer, or allegation of
any kind indicating the nature of the defendant’s claim.
Upon a trial of the issues thus joined to the court, a jury
being waived by the respective parties, there was a find-
ing and judgment for the plaintiff therein for the full
amount of his claim, and which has by means of the
petition in error of the defendant company been removed
into this court for review.

There is no dispute respecting the amount of insurance
written by the defendant in error, the controversy being
confined to the rate of commission he is entitled to
charge therefor. Evidence was introduced tending to
prove that the service for which he claims was rendered
under and by virtue of a written agreement, which is
made a part of the bill of exceptions. If computed in
accordance with the terms of said agreement, his commis-
sions have been paid in full and there is due from him
to the plaintiff in error a balance on account of premiums
received. On the other hand, he had, according to his
own testimony, for reasons not material to this contro-
versy, quit the service of the plaintiff in error under said
agreement previous to the time in question, and the in-
surance claimed for was written by him under a subse-
quent special agreement. Upon that issue the evidence
is conflicting, but sufficient to sustain the finding of the
district court. What has been said respecting the charge
for commissions applies as well to the claim for service
of the defendant in error as an attorney at law in secur-
ing judgment in behalf of the plaintiff in error upon a
note payable to the order of the latter. It is not dis-
puted that the commissions provided by the agreement
mentioned were intended as compensation in full for
all service rendered by the defendant in error in making
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collection of notes taken by him for premiums; but ac-
cording to the finding of the district court, which upon
the evidence adduced must be accepted as conclusive,
the service claimed for was performed in pursuance of a
special contract subsequent to the abrogation of the
agreement relied upon as a defense.

Exception was taken to the exclusion of evidence in
support of the counter-claim above set out. We are,
however, unable to say that the court erred in the ruling
complained of. The alleged counter-claim stated no
cause of action, and the evidence offered was responsive
to no issue raised by the pleadings.

We quite agree with counsel for plaintiff in error that
the failure to attach an exhibit, to which reference is
made in a pleading, is not of itself ground for a demurrer,
provided the matters alleged, when liberally construed,
constitute a cause of action or defense (Pefley v. Johnson,
30 Neb., 529); but in this instance, as will be observed
from an inspection of the pleading under consideration,
there is no allegation of fact whatever, and by no reason-
able construction can it be said to state a cause of action.
There is no error in the record and the judgment will be

AFFIRMED.

FRANCIS SCHOONOVER V. JOSEPH SAUNDERS ET AL.
FiLEp MAay 19, 1896. No. 6623.

1. Appeal to District Court: Dismissar. In an appeal from justice or
county court to the district court, if the appellant fails to perfect
an appeal in the requirement of filing a transcript of the proceed-
ings of the lower court within thirty days of the rendition of the
judgment, and a transcript is procured and filed by appellee as is
provided by statute, or one has been filed by appellant out of time,
it is proper practice, under the provisions of section 1011 of the
Code of Civil Procedure, to make a motion to dismiss the appeal.

2. : LacHES: DisMissar: EVIDENCE. The evident finding of the
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trial court on the showing made in regard to the laches of appel-
lant in the failure to perfect an appeal, held to be the true and
correct one.

ERROR from the district court of Red Willow county.
Tried below before WELTY, J.

S. R. Smith, for plaintiff in error.
Rittenhouse & Boyle, contra.

HARRISON, J.

In this case there was a trial of the issues to the
county court of Red Willow county, resulting in a judg-
ment for defendants. For the plaintiff, in the course of
an attempted appeal of the action to the district court,
there was filed a transcript of the proceedings in the
county court, which, it is conceded, was not so filed
within the time prescribed by statute. A motion was
filed on behalf of defendants to dismiss the appeal on
the ground that the transcript of the proceedings in
county court was not filed in the appellate court within
thirty days from the rendition of the judgment in the
lower court. This motion was sustained and the appeal
dismissed. The case has been removed to this court by
error proceedings.

Counsel for plaintiff claims that the defendants, by
the motion to dismiss, entered a general appearance in
the cause, and could not complain that the transeript was
not filed in time; that the defendants should have con-
fined their action to questioning, by proper pleading,
the jurisdiction of the appellate court. In section 1011
of the Code of Civil Procedure, in relation to failure to
perfect appeal, applicable to actions in county court,
it is provided as follows: “If the appellant shall fail to
deliver the transcript and other papers, if any, to the
clerk, and have his appeal docketed as aforesaid within
thirty days next following the rendition of said judg-
ment, the appellee may, at the first term of the district



VOL. 48] JANUARY TERM, 1896. 465

Schoonover v. Saunders.

court after the expiration of thirty days, file a transcript
of the proceedings of such justice, and the said cause
shall, on motion of said appellee, be docketed, and the
court is authorized and required, on his application,
either to enter up a judgment in his favor, similar to that
entered by the justice of the peace, and for all costs that
have accrued in the court, and award execution thereon,
or such court may, with the consent of such appellee,
dismiss the appeal at the cost of the appellant and re-
mand the cause to the justice of the peace, to be there-
after procceded in as if no appeal had been taken.” The
appellant in the case at bar had filed a transcript, but
without the statutory time. It was not necessary for
the appellee to file another. (Muldoon v. Levi, 25 Neb.,
457.) It is proper practice for the appellee who desires
to take advantage of such a failure to perfect an appeal,
to move the court to enter up a judgment in his favor
similar to that from which the appeal was attempted,
or to dismiss the appeal. The right to make the motion
for either is conferred by statute, and the appearance
may be in the manner indicated by the statute on the
subject. An affidavit was filed on the part of plaintiff,
by which it was sought to establish that it was not be-
cause of any laches of plaintiff or counsel that the tran-
script had not been filed in time, and a counter-affidavit
was placed of record for the defendants. From an exami-
nation of the facts shown by these affidavits as attendant
upon the procurement of the transcript, we must con-
clude that the evident finding of the district court on
this point was true and correct, and it will be sustained.
No other alleged errors are argued in the brief of counsel
for plaintiff, and it follows, from the conclusions reached
on those presented and considered, that the judgment of
the district court will be
AFFIRMED,

34
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JOSEPH B. WEST Vv. CITY OF OMAHA.
FiL.Ep MAy 19, 1836. No. 6589,

1. Municipal Corporations: COXDEMNATION PROCEEDINGS: WATVER!
INTEREST ON AWARD. A petition filed with and acted upon by the
proper authorities of the city of Omaha was as follows: ‘“We, the
undersigned owners of the lots below described set opposite our re-
spective names, do hereby petition your honorable body to cause to
be opened and extended Twenty-second street from the south line
of E. V. Smith’s Addition south to Charles street, said city. In
consideration of such action we hereby waive all right and claim
to prepayment or tender of damages which may accrue to us by
the appropriation of any of our real estate therefor, or otherwise.
Our damages to be duly ascertained and paid to us as the fund
therefor may accrue from the payment of assessment or special
taxes as by law provided, or through the judgment of the courts.
Said street so to be opened to be sixty-two (62) feet wide, the
width of the lots below described.” Held, That the parties who
signed the petition each waived the right to have the damages
awarded to him by the appraisers in condemnation proceedings of
his property taken in the course of the improvement asked by
the petition, paid at the time the property was taken, and was not
entitled to collect interest on the amount of the award from the
date of the appropriation of the property to the time of its pay-
ment from funds derived from the collection of the taxes levied
for its payment.

. VALUE oF House: EvinExce. Evidence in regard to
the value of a house removed by plaintiff from premises appropri-
ated by the city in the course of the extension of a street and
converted to his own use examined, ana held insufficient to susr
tain the finding of the trial judge on this point.

2.

ERROR from the district court of Douglas county.
Tried below before ScorT, J.

Edward W. Simeral, for plaintiff in error.
EB. J. Cornish, contra.

HARRISON, J.

It appears that the proper authorities of the city of
Omaha, on or about the 12th of September, 1889, in the
course of a proposed extension of Twenty-second street,
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appropriated lot 12, in Godfrey’s Addition to Omaha, on
which there was thén a dwelling house, a barn, and cer-
tain other improvements. The city authorities had
caused the property to be appraised in what may be
termed condemnation proceedings, in the manner pro-
vided by law, and the committee of appraisers made the
following report:

“We, the undersigned committee duly appointed by
the mayor and confirmed by the city council of Omaha
city, and having qualified for the duty as required by
law to assess any damages that may arise by appropriat-
ing land for the opening of Twenly-second street from
E. V. Smith’s Addition to Charles street, do find the fol-
lowing persons entitled to the amount of money as
placed, to-wit:
3* # +* * * ® ¥*
Joseph B. West, for lot 12, Godfrey’s Addition.. $3,720
And all improvements thereon except the barn

(the barn to be removed by J. B. West)....... 1,450
* # * * ¥* *

“Respectfully submitted, with plat signed and at-
tached, also waiver of notification.
“W. J. KENNEDY.
“E. M. STENBERG.
“W. H. ALEXANDER.”

The plaintiff, and other parties, filed an acceptance of
the assessment by the committee, which read as follows:

“We, the undersigned, whose property has been de-
clared by the city of Omaha necessary to be appropriated
for the opening of T'wenty-second street south from E. V.
Smith’s Addition to Charles street, hereby agree to ac-
cept the assessment made by W. R. Kennedy, E. V. Sten-
berg, and Alexander, appraisers appointed by the coun-
cil to make such assessment of damages, as satisfactory.

“J. M. MARSTON,
“Pres. Board Trustees Seward St. M. E. Church
“J. B. WEST,
“Sect. Board of Trustees.
“E. G. HUMPHREY.
“J. B. WEST.
“THOS. MELDRUM.”
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After appraisement had been made and the plaintiff
had abandoned the property and the improvements
thereon to the use of the city in making the proposed
extension of the street, he removed the house to another
part of the city, and after placing it on a lot and repair-
ing it, sold it. It appears that he had consent of one or
two members of the city council and city attorney to
remove the house, but it is conceded that this permis-
sion was not sufficient and that his removal of the house
was without any authority or right. The city, when it
paid plaintiff for his property, retained of the amount
assessed in his favor by the appraisers the sum of $750,
as the value of the house taken by him. The payment
was not made until about eighteen months subsequent
to the time of the appropriation of the property by the
city, and the payment of interest on the sum adjudged
to be his damages, for the time stated, was refused by
the city. This action was brought by plaintiff to recover
the amount he claimed to be due him for the house, and
also interest on the amount awarded him by the ap-
praisers from the date his property was taken by the
city to the time of the payment of the award. In regard
to the claim for interest, the defense pleaded and urged
in behalf of the city was that the plaintiff had, by writ-
ten instrument filed with it and acted upon, waived the
right to recover any interest. The law relating to the
appropriation of property, as was this by the city, con-
templates that when the property is taken a tender or
payment of the damages awarded shall then be made.
In order to a compliance with this requirement, after
the improvement has been decided upon and the ap-
praisement made, reported, and approved, an assessment
must be made and a fund realized therefrom to make the
tender or payment. This necessitates some delay in the
commencenent of the projected improvement, and so it
would have been in this instance, but the plaintiff and
others, asking for the extension of the street, filed with
the city authorities the following petition:
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“June 11, 1889.
“To the Honorabdble the Mayor and Council of the City of
Omaha: We, the undersigned, owners of the lots below
described set opposite our respective names, do hereby
petition your honorable body to cause to be opened and
extended Twenty-second street from the south line of
E, V. Smith’s Addition south to Charles street, said city.
In consideration of such action we hereby waive all
right and claim to prepayment or tender of damages
which may accrue to us by the appropriation of any of
our real estate therefor, or otherwise. Our damages to
be duly ascertained and paid to us as the fund therefor
may accrue from the payment of assessment or special
taxes as by law provided, or through the judgment of the
courts. Said street to be opened sixty-two (62) feet
wide, the width of the lots below described.
“Name. Lot. Block. Addition.
“J.B. West.... 12.......c0iaen.. Godfrey’s Add.”

The action of the city in respect to the extension of
Twenty-second street was in compliance with the above
request, and the improvement was made, taxes levied,
and when collected the amount was paid.

Conceding that if property is taken by condemnation
proceedings before payment or tender of damages is
made that the owner would be entitled to interest on the
principal sum, his due, from the time of the appropria-
tion of the property to the date of the payment of such
sum, the right to collect interest may be waived. The
only question urged here is, Did the instrument signed
by the plaintiff constitute a waiver of interest, or was
the construction that it was such waiver given it by
the trial judge a correct one? This must be answered
in the affirmative. The instrument, by its terms, does
not delay the time of payment beyond what it would
otherwise have been, but says: “Proceed with the im-
provement. Take the property now and we will wait for
the money until the time elapses necessary for the as-
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sessments and their collection.” Nothing became due
the parties under it until such time as the funds were
collected. No enforceable claim existed in their favor
~until the time stated in the instrument. The right to
tender or payment at the time of the appropriation of
the property was waived in direct terms. If it be said
that this was a forbearance of payment of the awards
for the necessary length of time, it may be answered
that it was a forbearance or delay, not at the instance
of the debtor; was one which, of the debtor’s own voli-
tion, would not have been created or existed, but was
of the creation of the creditors, was at their instance
and request. The trial judge did not err in holding that
the plaintiff was not entitled to collect interest.

It is urged that the judge before whom the cause was
tried in the district court erred in finding that the value
of the house removed from the premises by the plaintift
was the sum of $750, and that the city authorities did
right in retaining of the award of the appraisers to
plaintiff the sum of $750. The plaintiff had no right to
the house. It did not belong to him, but to the city, and
he had no permission to remove it and treat it as his
own, and by his so doing the city became entitled to
recover of him its fair value, what it would sell for
under the existing conditions, standing on a lot from
which the buyer must remove it, and if no more than
this had been retained from the amount of the award,
it is conceded that the judgment in this case may be
affirmed as right. The highest salable value, all the
conditions being considered and entering into the esti-
mation placed npon the house by any witness, was $600.
This being true, there was no sufficient evidence to war-
rant or sustain the finding of a value of $750, and the
judgment for defendant, predicated in part on such find-
ing, was wrong. It follows that the judgment must be
reversed and the cause remanded.

REVERSED AND REMANDED.
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DANIEL J. DAVIS ET AL., APPELLANTS, V. RAVENNA
CREAMERY COMPANY ET AL., APPELLEES.

FiLEp May 19, 1896. No. 6486.
1. Contracts: CoxsTRUCTION. Where a contract is ambiguous, a prac-

tical construction placed upon it by the parties thereto should
prevail over any mere technical interpretation.

In case a contract is partly written and partly of
printed form, the writing controls in case of inconsistency of
provisions.

3. Subscriptions: Coxsrrucrion or CONTRACT. The contract set out
in the opinicn, between plaintiffs and various subscribers for
the erection and equipment of a butter and cheese factory, con-
strued, and held to be several, and not joint, and that each sub-
scriber was liable to the plaintiffs to the amount of his subserip-
tion only.

4. Corporations: SumscripTIONS. The subscribers, in pursuance of
said contract, incorporated under the laws of this state. Held,
That such corporation was not liable on the contract, and that
plaintiffs cannot enforce a mechanic’s lien on the property for the
amount of the unpaid subscription.

APPEAL from the district court of Buffalo county.
Heard below before HOLCOMB, J.

Dryden & Main, for appellants.
Calkins & Pratt and Marston & Nevius, contra.

NORVAL, J.

This is an action by Daniel J. Davis and T. J. Rankin,
a firm doing business under the name and style of Davis
& Rankin, against the Ravenna Creamery Company and
Erastus Smith and forty-four other subscribers to the
stock of said company, to foreclose a mechanic’s lien.
There was a decree for the defendants, and plaintiffs
appeal. ]

It appears from the record that on the 24th day of
Aungust, 1889, Davis & Rankin entered into a written
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agreement with the individual defendants to erect and
equip a butter and cheese factory at Ravenna according
to certain specifications. The following is a copy of the
contract, excepting the parts not material to the present
inquiry:

“We, Davis & Rankin, parties of the first part, hereby
agree with the undersigned subscribers hereto, parties
of the second part, to build, erect, complete, and equip
for -said parties for the second part a combined butter
and cheese factory, at or near Ravenna, Nebraska, as
follows, to-wit: * * * Said building shall be con-
structed and finished in substantial accordance with
the specifications herein, in a thorough and workman-
like manner, the engine, boiler, and all the machinery
and fixtures shall be properly set up, and shall be in
good running order before the parties of the second part
shall be required to pay for said factory.-

“The parties of the second part hereby agree to fur-
nish, at their own expense, suitable land for said build-
ing, together with sufficient water on said lot, for the use
of said building, and they shall be credited therefor, as
payment on said contract, the sum of $300; and it is
further understood that in case the said second party
shall fail to furnish said land and water within ten days
after the execution of this contract, then said Davis &
Rankin, at their option, may furnish said land and
water. * * *

“Said Davis & Rankin agree to erect said butter and
cheese factory as set forth by the above ‘specifications,
for the sum of sixty-eight hundred and fifty dollars
($6,850), payable half cash when completed, balance in
four months from time the creamery is completed, by
giving secured notes at the rate of ten per cent per
annum. And it is hereby understood that subscribers
are liable only for amount and number of shares signed
by them, shares to be for one hundred and fifty dollars
each.

“We, the subscribers, agree to pay the above amount
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for said butter and cheese factory when completed, pay-
ment as above, and we, the said subscribers, agree to ac-
cept the same as soon as completed according to said
specifications. Said building to be completed within
ninety days, or thereabout, after the above amount,
$6,850, is subscribed.

“As soon as the above amount of $6,850 is subscribed,
or in a reasonable time thereafter, the said subscribers
agree to incorporate under the laws of the state, as
therein provided, fixing the aggregate amount of stock
at not less than $6,850, to be divided into shares of $15¢
each. Said share or shares as above stated to be issued
to the subscribers hereto in proportion to their paid up
interest herein.

“It is hereby understood that Davis & Rankin will not
be responsible for any pledges or promises made by their
agents or representatives that do not appear in this con-
tract, and a part thereof, either in print or writing.

“For a faithful performance of our respective parts of
the above contract, we bind ourselves, our heirs, execu-
tors, administrators, and assigns.

“Executed and dated this 24th day of August, 1889.”

The contract was executed by the plaintiffs, repre-
sented by a duly authorized agent, and was also signed
by each of the individual defendants in the following
form:

Name of No. of  Amount of Stock

Subseriber. ‘ Shares.  after Incorporation.
Erastus Smith ................ 3 $450
C.E. Davis ............. SR 1 150

The signature of Mr. Davis is followed by the names
of forty-three others, making the aggregate amount of
subscriptions $6,850. The factory was constructed and
equipped by the plaintiffs in accordance with the terms
of the contract upon the lot furnished by the subscribers
to the scheme, and plaintiffs have collected, in cash and
notes from various subseribers, $5,552.76, leaving $997.24
of the contract price, with interest, unpaid and unse-
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cured, after deducting $300 for the value of the site.
For this balance, plaintiffs filed, within the statutory
period, a statement claiming a mechanic’s lien. Which
of the subscribers have failed to pay or secure their sub-
scriptions the petition does not allege. It also appears
that shortly after the execution of the contract, and in
pursuance of its provisions, the Ravenna Creamery Com-
pany was incorporated by the subscribers, and said com-
pany has ever since been in possession of, and operated,
the plant, as owner. TUpon the trial the district court
made findings that the contract created a several lia-
bility on the part of each subscriber to the amount of his
individual subscription only, and that plaintiffs have no
lien on the factory for the balance due them for its
erection.

This case hinges upon the construction to be placed
upon the contract above set out. If a joint and several
obligation is imposed upon the subscribers to pay the
whole contract price, then the decreé of the lower court
cannot stand. On the other hand, if their undertaking
was several only, binding them to pay the amount set
opposite their respective names, which sum varies from

5 to $450, the plaintiffs are not entitled to a lien. The
contract is partially printed and a portion in writing.
The first sentence thereof is printed, and reads that “We,
Davis & Rankin, parties of the first part, hereby agree
with the undersigned subscribers hereto, parties of the
second part,” etec. There are the following printed
clauses in the agreement: “The parties of the second
part hereby agree to furnish, at their own expense, suit-
able lands for said building,” etc., and “We, the subscrib-
ers, agree to pay the above amount for said butter and
cheese factory when completed, payment as above, and
we, the said subscribers, agree to accept the same as
soon as completed according to said specifications.” If
these clauses were construed by themselves, without re-
gard to other provisions relating to the character of the
obligation assumed by the several subscribers, we would
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not hesitate to say that their undertaking was a joint
one, binding them to pay the full sum of $6,800; but
there is another stipulation, which was written into the
printed form used in preparing the agreement, which
must not be overlooked in determining the purport of
the contract. It declares that “it is hereby understood
that subscribers are liable only for the amount and num-
ber of shares signed by them, shares to be for one hun-
dred and fifty dollars each.” This, taken in connection
with the manner in which the contract was signed by
the individual defendants, and the provision relating to
the incorporation, shows that it was not the intention
that each should alone be liable for the subscriptions of
all, but rather that each person signing agreed to pay
the sum subscribed by himself, and no more. Mani-
festly this was the intention of all the parties to the
agreement, and was so understood by them at the time.
This must have been the construction placed upon the
contract by plaintift’s agent, D. F. Gibbons, who was
sent by them to Ravenna to make settlement after the
factory was completed. He testifies: “I began the work
of collecting and was requested by plaintiff to collect
from each individual; this I endeavored to do, although
it was much more trouble and expense to me. I pro-
ceeded in my work of collecting until, in cash and notes,
I had received about $5,500, and there I stuck,—couldn’t
get any more; the parties claiming that those who had
already paid did not owe any more, and parties who had
not paid had their own pretexts or reasons for not pay-
ing, or were worthless.” It was also shown by this wit-
ness’ testimony that he accepted of some of the sub-
scribers unsecured notes, while the contract called for
them to be secured. Ie says he did this “simply as an
evidence of indebtedness, * ®* * aund as an accom-
modation to the various subscribers.” It was after he
hiad failed to collect the full contract price that, for the
first time, the responsible subscribers were told that
they must make up the deficit; whereupon Mr. Gibbons
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was by them informed “that each person was only holden
for what he signed.” The evidence discloses that both
parties regarded the liability of the subscription as sev-
eral merely, up to the time it was discovered that the
whole sum was not collectible, and we would be justi-
fied in adopting the practical construction placed upon
the contract by the parties themselves; but we need not
rest our decision upon that ground alone. It is a famil-
iar canon of interpretation that a contract must be con-
sidered as an entirety in order to ascertain the true in-
tention of the parties. There is another well recognized
rule of construction that a written stipulation in a con-
tract will prevail over a printed provision therein. Ap-
plying these laws of construction to the case at bar, we
are persuaded that the contract was several and not joint,
and that each subscriber is liable only for the amount
he agreed to pay. While it is true the printed portion of
the contract contains some langunage which would admit
of a construction that the obligation was joint, still,
reading the whole agreement, the intention is manifest
that each subscriber did not intend to bind himself indi-
vidually to pay the entire contract price of the factory,
else he would not have written after his name the
amount subscribed by him, nor would it have been ex-
pressly stipulated that each subscriber should be liable
for his own subscription alone.

In Clark, Contracts, p. 604, the author, in discussing
joint and several contracts, observes: “In all cases the
intention of the parties is to be sought, and must govern.
Wherever the debt is payable by two or more persons,
as where the words, ‘we promise,’ etc., are used, the lia-
bility is prima facie joint, and not several, nor joint and
several; but the use of such expressions will not make
the promise joint if, from the whole instrument, a con-
trary intention appears. * * * TIn the case of sub-
scriptions by a number of persons to promote some com-
mon enterprise the promises, though joint in form, are
held to be several. Each subscriber is held to promise
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severally to pay the amount of his subscription, and an
action against all subscribers jointly will not lie. It
clearly appears from the character of such a contract
that each subscriber only intends to bind himself for his
own subscription, and this intention must prevail, not-
withstanding the joint form of the promise.” The text
is sustained by numerous authorities, and our conclusion
is in harmony therewith.

Contracts in form and essential features almost identi-
cal with the one before us have been similarly construed
in the following cases: Davis & Rankin Building & Mfy.
Co. v. Barber, 51 Fed. Rep., 148; Davis & Rankin Building
& Mfg. Co. v. Jones, 66 Fed. Rep., 124; Davis & Rankin
Building & Mfg. Co. v. Hillsboro Creamery Co., 37 N. E.
Rep. [Ind.], 549; Davis & Rankin Building & Mfg. Co. v.
Booth, 37 N. E. Rep. [Ind.], 818; Davis & Rankin Building
& Mfg. Co. v. McKinney, 38 N. E. Rep. [Ind.], 1093; Dawvis
v. Belford, 70 Mich., 120; Gibbons v. Grinsel, 79 Wis., 365;
Frost v. Williams, 50 N. W. Rep. [S. Dak.], 964; G1ibbons
v. Bente, 33 N. W. Rep. [Minn.}, 756; Davis & Rankin
Building & Mfg. Co. v. Murray, 60 N. W. Rep. [Mich.], 437;
Davis & Rankin Building & MMfg. Co. v. Cupp, 62 N. W. Rep.
[Wis.], 520. :

The only case directly in point that has been called to
our attention which holds that a contract like the one at
bar imposed a joint liability is Davis v. Shafer, 50 Fed.
Rep., 764, which decision the circuit court of appeals for
this circuit declined to follow in Davis & Rankin Building
& MFg. Qo. v. Jones, 66 Fed. Rep., 124, and it was expressly
disapproved in some of the other cases cited above.

In Davis & Rankin Building & M fg. Co. v. Knoke, 57 N. W.
Rep. [Minn.], 62, it was held that the defendant assumed
a joint obligation to pay the contract for the erection
and equipment of a creamery. It is distinguishable from
this case. The contract there construed was materially
difterent from the one under consideration. It contained
a provision to the effect that the subscribers, after paying
twenty-five per cent in cash, should settle the balance
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“by good approved joint notes.” Clearly they jointly as-
sumed the payment of the contract price.

In Davis v. Bronson, 50 N. W. Rep. [N. Dak.], 836, cited
to support plaintiff’s interpretation of the contract, there
is this resemblance to the case before us: The same par-
ties were plaintiffs in both suits, and each contract was
for the erection and equipment of a creamery. In the
case alluded to the defendants stipulated to pay $5,000
for the plant, and there was a general agreement on the
part of all to pay the sum, which was not varied or modi-
fied by any other clause in the agreement. The promise
being a joint and not a several one, it was correctly de-
cided that each subscriber was holden not only for the
amount of his own subscription, but for that of the others
as well.

In Holt v. Field, 25 Fed. Rep., 123, the question here
involved did not arise and was not passed upon. The
decided weight of authority, as well as better reason,
sustained the conclusion we have reached. The contract
being a several one, and plaintiffs having agreed to
accept the individual obligation of the several subscrib-
ers, no personal judgment can be recovered against them
for the balance due.

Is the Ravenna Creamery Company liable for the un-
paid contract price, and can a lien be enforced against
the plant in its hands? Counsel for plaintiffs argue
for the affirmative of the proposition. To us it seems
that the conclusion reached as to the character and scope
of the contract, in effect, settles these points adversely to
the contention of counsel. If the corporation is person-
ally liable it is not because of any contract it entered into
with plaintiffs, for it made none. No intent to bind the
corporation is disclosed by the agreement set out in this
opinion, nor does it appear from the record that it ever
assumed the payments of the several subscribers. The
contract being several, plaintiffs were not entitled to a
mechanic’s lien on the joint property for the unpaid con-
tract price. Whether a lien can be enforced upon the
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separate interests of the delinquent subscribers does not
arise in this case, since the petition is framed upon the
theory that the contract was joint, and not several, and
it does not aver which subscribers have failed to pay.
To hold that plaintiffs can enforce a lien on this property
would indirectly require each paying subscriber to pay
more than he expressly promised. The conclusion is irre-
sistible that the corporation defendant cannot be sub-
jected to a personal judgment, nor can a mechanic’s lien
be enforced on its property for the unpaid contract price.
(See authorities already cited.) The decree is

AFFIRMED.

M. E. BEALL, APPELLEE, V. C. F. MARTIN ET AL.,
APPELLANTS.

FirEp MAY 19, 1896. No. 6522,

1. Reformation of Deed. A court of equity may reform a deed so as
to comply with the intention of the parties.

: EVIDENCE. Held, That the decree in this case is sustained
by sufficient evidence.

APPEAL from the district court of Harlan county.
Heard below before BEALL, J.

John Bverson, for appellants.
C. C. Flansburg, contra.

NORVAL, J.

This is an appeal from a decree reforming a deed.
September 27, 1892, the plaintiff, M. E. Beall, being the
owner of the northeast quarter of section 12, town 1,
range 19 west, conveyed the same by warranty deed to
C. F. Martin, one of the defendants herein, the wife of the
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plaintiff joining in said conveyance. At the time of the
transfer, one J. C. Black was in possession of, and culti-
vating, the land and the crops thereon, as Beall’s tenant,
his lease not expiring until March 1, 1893. Plaintiff con-
tends that the agreement and understanding between
the vendor and vendee was that the sale was made sub-
ject to the lease of said Black, and that plaintiff should
retain the landlord’s share of the crops, and that through
the omission of the person who prepared the deed and
took the acknowledgment of the grantors thereto, it
failed to contain any reservation in regard to the lease
or the growing crops. Upon plaintiff’s discovering the
mistake in the deed, and learning that Martin claimed
the right to gather the crops, this action was instituted
to reform the deed to conform to the true and actual con-
tract of the parties, and a temporary injunction was also
granted restraining defendants from gathering the rent
corn, which injunction was subsequently dissolved by
the court.

Complaint is made of the allowing of the injunction.
If it was wrongfully issued, that question cannot be now
litigated, since the injunctional order was subsequently
vacated by the court, which cured the error, if any, in
the original granting of the writ. If defendants were
damaged by reason of the issuance of the temporary
order of injunction, their remedy is upon the bond given
by the plaintiff, in order to obtain the writ.

That a court of equity has the power to decree the
reformation of a deed so as to make it express the true
intention of the party is clear. (Coz v. Ellsworth, 18 Neb.,
664; Palmer v. Windrom, 12 Neb., 494; Hilton v. Crooker,
30 Neb., 707.) The evidence introduced by plaintiff
tends to establish that Beall reserved the corn; that the
real agreement was not expressed in the deed; but that
through mistake the scrivener who prepared the instru-
ment for execution did not insert in said deed a reserva-
tion in favor of the plaintiff of his share of the crops and
the possession of the premises until the expiration of
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Black’s lease, in accordance with the terms of the con-
tract of the vendor and vendee. The testimony intro-
duced by the defendants squarely contradicts that given
on behalf of the plaintiff. We are fully persuaded the
evidence adduced was sufficient to support the decree,
and it is accordingly

AFFIRMED.

‘Exos COREY, APPELLEE, V. PLUMMER, PERRY & COMPANY,
APPELLANTS,

FILED MAY 19,1896, No. 6520.

1. Homestead: VALUE OF CLAIMANT’S INTEREST: LIENS., The extent of
a homestead is to be determined by the claimant’s interest in the
land, and not by the fee-simple value of the premises. In de-
termining his homestead interest, valid mortgages and other liens
are to he deducted from the value of the land, and not from the
$2,000 homestead exemption. (Hoy v. Anderson, 39 Neb., 386; Prugh
v. Portsmouth Savings Bank, 48 Neb., 414.) .

2. : : : PURCHASER’S TiTLE. When a homestead
does not exceed the value of the statutory exemption of $2,000, a
purchaser takes it free from any judgment against the vendor
obtained subsequent to the acquiring of the homestead, unless
based upon a debt secured by a mortgage, mechanic’s, laborer’s,
or vendor’s lien. Qorey v. Schuster, 44 Neb., 269, followed.

3. : PROCEEDS OF SALE. The proceeds arising from the volun-
tary sale of a homestead, not exceeding $2,000, are protected for
the period of six months thereafter against legal process to the
same extent as the homestead itself. Prugh v. Portsmouth Savings

Bank, 48 Neb., 414, followed.

. PURCHASER’S TITLE: JUDGMENT LiENS. When the homestead
of less value than $2,000 is conveyed, a judgment recovered against
the vendor, after the filing of the contract of sale and before the
payment of the remainder of the purchase price and the execution
and delivery of the deed, upon a debt for the payment of which
such homestead is not liable, is not a lien upon such land or the
unpaid purchase money. Schribar v. Platt, 19 Neb., 625, followed.

5. Judgment Liens: HOMESTEAD. Courtnay v. Parker, 16 Neb., 311, 21
Neb., 582, and Olander v. Tighe, 43 Neb., 344, distinguished.

35



482 NEBRASKA REPORTS. [VoL. 48

Corey v. Plummer.

APPEAL from the district court of Clay county. Heard
below before HASTINGS, J.

A. G. Greenlee and Marquett, Deweese & Hall, for appel-
lants.

E. B. Hairgrove and Frank B. Hawk, contra.

NORYVAL, J.

This was an action by Enos Corey against Plummer,
Perry & Co. to have a judgment decreed not to be a lien
upon eighty acres of land owned by the plaintiff, by
reason of the same being a homestead. There was a de-
cree for plaintiff, and defendants appeal.

Upon the facts there is no dispute. Alonzo A. Corey,
on the 5th day of July, 1886, by a patent from the United
States acquired title to the south half of the southwest
quarter, and the south half of the southeast quarter of
section 24, township & north, of range 5 west, under and
by virtue of the act of congress “to secure homesteads to
actual settlers on the public domain,” approved May 20,
1862. TFrom the date of said patent, continuously, until
the 13th day of March, 1888, said Alonzo A. Corey, to-
gether with his wife and children, resided upon and oc-
cupied said tract as a homestead. On the date last
aforesaid said Alonzo A. Corey and his wife sold the said
south half of the southwest quarter to their son, Knos
Corey, the plaintiff herein, for the agreed consideration
of $1,300, payable as follows: One hundred dollars cash,
four hundred dollars March 1, 1889, four hundred dol-
lars March 1, 1891, and four hundred dollars on March 1,
1893, with interest on all deferred payments. The con-
tract, after being reduced to writing, was duly executed
and acknowledged by all parties, and was recorded in the
office of the county clerk of Clay county on the 17th day
of May, 1888. In March, 1891, plaintiff paid in full the
unpaid purchase price, and the vendors thereupon exe-
cuted to him a deed of general warranty for said eighty



VoL. 48] JANUARY TERM, 189¢. 483

Corey v. Plummer.

acres as in said contract provided, which was duly re-
corded in Clay county on the 16th day of March, 1891.
The value of the entire guarter section did not exceed
the sum of $2,000 over and above the mortgage liens
thereon at the time the sale was made to the plaintiff.
The defendants Plummer, Perry & Co., on the Tth day of
June, 1888, obtained a judgment against said Alonzo A.
Corey, in the county court of York county, for the sum of
$286, besides costs, upon a debt due for merchandise sold
and delivered, which judgment was transcripted to the
district court of Clay county, and entered upon the exe-
cution docket of said court, so that the same was appar-
ently a lien on the premises in controversy, inasmuch as
the legal title of record to the property at that time ap-
peared to be in said Alonzo A. Corey, although as a mat-
ter of fact the land had theretofore been sold to the
plaintiff, who was in possession of the premises when the
judgment was obtained. Plaintiff had no knowledge of
the existence of said judgment until long after he paid
the remainder of the consideration for the land. TUnder
the foregoing undisputed facts, it is obvious that the said
judgment of the defendants was not a lien upon any por-
tion of the 160 acres so long as the same was owned by
plaintiff’s grantors. (Hoy v. Anderson, 39 Neb., 386; Corey
v. Scluster, 44 Neb., 269.) Where a judgment debtor sells
and conveys his homestead of less value than $2,000, the
purchaser takes it unaffected by any judgment against
the vendor obtained during the existence of the home-
stead right, unless based upon a debt secured by a mort-
gage, mechanic’s, or vendor’s lien. (Corey v. Schuster, 44
Neb., 269.) Where the contract of sale to this plaintiff
was made, the premises in question constituted the home-
stead of his grantors, and defendants’ judgment was not
then in existence. The legal title remained in Alonzo A.
Corey until the deed was executed, and he had a vendor’s
lien upon the land by virtue of said contract until the
purchase money was paid. The judgment having been
obtained, and the transcript filed between the date of
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the sale and the delivery of the deed, the defendants in-
sist that the judgment became a lien upon the land to the
extent of the purchase money then unpaid, and to sup-
port the proposition the following cases are relied upon:
Courtnay v. Parker, 16 Neb., 311, 21 Neb., 582; Olander v.
Tighe, 43 Neb., 344 Those dec1S1ons, it is true, hold that
a judgment recoveled in the district court against a
vendor of real estate who had not executed a deed there-
for and had not received the entire consideration is a lien
upon the interest of the vendor for the unpaid purchase
price; but those cases are not in point here, and are
clearly distinguishable from the case at bar. In every
one of the authorities relied upon as precedents an exe-
cution had been levied upon the land, and the real estate
at the time of the contract of sale was entered into was
not the homestead of the vendor, while in this case no
execution has ever been issued upon the judgment, and
the premises, at the time of the purchase, were occupied
by Alonzo A. Corey as a homestead, and the same was
not subject to forced sale on execution issued against
him. The land being exempt as a homestead, the pur-
chase money was likewise exempt, for the period of six
months after the receipt thereof, under section 16, chap-
ter 36, Compiled Statutes, which provides: “If the home-
stead be conveved by the claimant, * * * the pro-
ceeds of the sale, * * * mnot exceeding the amount
of the homestead exemption, shall be entitled, for the
period of six months thereafter, to the same protection
against legal process and the voluntary disposition of
the claimant which the law gives to the homestead.”
The same construction was recently placed upon the fore-
going provision, in Prugh v. Portsmouth Savings Bank, 48
Neb., 414. The statute exempts the proceeds of the sale
of the homestead for six months without imposing a sin-
gle condition, not even that they should be held for the
purpose of investing in another homestead. Whether
such proceeds are received in cash, notes, or property,
they are alike within the protection of the statute for the
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period specified. Only a small portion of the purchase
money was paid at the time of the sale of the homestead,
and the remainder was not received until March, 1891,
long after the filing of the transcript of the judgment.
It was exempt for six months, not from the date of the
sale, but from the time it was paid. To hold otherwise
would not only violate the liberal rule of construction of
exemption laws in favor of the debtor which has always
obtained in this state, but would be a violation of the
letter and spirit of the statute. Plaintiff’s grantor had no
interest in the lands or the proceeds arising from their
sale to which the lien of the judgment could attach.
(Schribar v. Platt, 19 Neb., 625.) The decree is clearly
right, and it is accordingly
AFFIRMED.

FrRED O’CHANDER V. CHRISTIAN HANSEN.
FiLED MAY 19, 1896. No. 6619,

1. Criminal Law: APPEAL FroM CoUNTY COURT. The right of appeal
from the county to the district court in a criminal prosecution is
restricted to the defendant. An appeal will not lie in favor of the
complaining witness against whom a judgment for costs has been
rendered.

2. . CosTts. The constitutionality of that portion of section 322

of the Criminal Code which provides for the rendering of judgment
for costs against the complainant not considered or decided.

ErRROR from the district court of Dakota county. Tried
below before NORRIS, J.

Jay & Beck, J. B. Barnes, and Mockett & Polk, for plaint-
iff in error.

R. E. Bvans, contra.

NORVAL, J.

Fred O’Chander filed a complaint in the county court
of Dakota county charging Christian Hansen with un-
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lawfully, wantonly, and maliciously cutting and throw-
ing down a fence on complainant’s land. Hansen was
arrested, tried, and found not guilty, and the costs,
amounting to $113, were taxed to the complaining wit-
ness. He thereupon filed with the county judge an ap-
peal undertaking, which was approved by the latter, and
the cause was docketed as an appeal in the district court
of that county. Subsequently, on motion of the county
attorney, the appeal was dismissed for the reason that
an appeal will not lie, and to reverse this order O’Chan-
der prosecutes a petition in error to this court.

The judgment for costs was rendered in accordance
with section 322 of the Criminal Code, which declares:
“Whenever the defendant, tried nnder the provisions of
this chapter, shall be acquitted, he shall be immediately
discharged, and if the magistrate or jury trying the case
shall state in the finding that the complaint was mali-
cious or without probable cause, the magistrate shall
enter judgment against the complainant for all costs
that shall have accrued in the proceedings had upon such
complaint, and shall commit such complainant to jail
until such costs shall be paid,” ete. In Stale v. Ensign,
11 Neb., 529, that part of the foregoing provision which
provides for imprisonment of the complainant for failing
to pay the costs taxed against him by the magistrate was
held to be unconstitutional and void. And it is now
insisted that so much of said section as authorizes the
rendering of judgment for costs against a complaining
witness in a criminal case contravenes section 3, article 1,
of the state constitution, which declares: “No person
shall be deprived of life, liberty, or property without due
process of law,” and the reasoning and argument of the
opinion in State v. Ensign, supra, is invoked to support the
contention of counsel. The invalidity of the judgment
cannot be questioned in this proceeding, or properly con-
sidered and determined by us at this time, unless the
court below obtained jurisdiction by reason of the ap-
peal. If it did not, it is obvious that the court had no
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authority to pass upon the constitutionality of the pro-
vision of the statute quoted, and consequently no greater
power is conferred upon this court to do so.

Whether jurisdiction was acquired by the appeal de-
pends upon whether the complainant had the right to
prosecute an appeal or have the cause reviewed in that
mode. That he has no such right was asserted in the
opinion of Statc v. Ensign, 11 Neb., 529. It must be con-
ceded that there is no right of appeal unless given by
some constitutional or statutory provision. Turning to
the constitution of this state, section 17, article 6, we
find: “Appeals to the district courts frem judgments of
county courts shall be allowed in all criminal cases, on
application of defendant; and in all civil cases, on appli-
cation of either party, and in such other cases as may be
provided by law.” The framers of that instrument have
authorized the accused alone to remove a criminal action
from the county court to the district court by appeal.
The constitution and the statute alike authorize appeals
from the county court, in civil actions, by either party.
By section 324 of the Criminal Code the right of appeal
from a judgment rendered before a magistrate in a crimi-
nal prosecution, imposing a fine or imprisonment, or
both, is allowable; but such right is restricted to the
defendant. It is not conferred upon either the state or .
the complainant. That the judgment for costs was ren-
dered in a criminal and not a civil case is plain enough,
so that it is unnecessary to refer to the statutory pro-
visions relating to appeals in civil cases, since they are
not applicable. It is not improbable that O’Chander was
entitled to have the judgment of the county court re-
viewed by petition in error, under section 580 of the Code
of Civil Procedure, but whether so or not, it is very evi-
dent no right to appeal has been given him either by the
statute or the constitution. The conclusion reached pre-
cludes a consideration of the validity of section 322 of
the Criminal Code, or the judgment rendered thereunder.
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The judgment of the district court dismissing the appeal
was right and is
AFFIRMED.

STATE OF NEBRASKA, EX REL. ANNA II. STEWART, V.
WirriaM T. HENTON, TREASURER, ET AL.

Firep MAy 19, 1896. No. 6535.

1. School-Land Lease: FORFEITURE: NoOTICE. The provision in rela-
tion to the forfeiture of school-land leases held by non-residents,
found in section 16, chapter 80, article 1, Compiled Statutes, that
“the forfeiture may be entered by said board after ninety days
from the date of such published notice,” held to have the same
meaning as though it had read after ninety days from the com-
pletion of the publications required by the statute.

2. : : . The forfeiture of a school-land lease upon
n0t1ce published for less time than required by the statute for that
purpose held ineffective.

ORIGINAL application for mandamus.
W. 8. Morlan and J. A. Cordeal, for relator.

A. 8. Churchill, Attorney General, George A. Day, Depuvy
Attorney General, and R. T. Hendershot, contra.

Ryan, G

This proceeding was allowed to be brought originally
into this court for the reason that it is a matter of public
importance, involving as it does the duty of a public offi-
cer as an agent of the state. The prayer of the petition
was that a writ of mandamus should issue commanding
William T. Henton, the county treasurer of Red Willow
county, to receive from the relator the sum of $175 as the
full amount of rentals, interest, and costs due upon cer-
tain school-land contracts held by the relator, and to
issue a receipt accordingly showing all delinquencies and
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costs on account of said contracts to have been paid, and
that the commissioner of public lands of this state and
the said county treasurer be required to allow the relator
to redeem said lands and to recognize the validity of said
contracts. Upon the issues joined a referee, by agree-
ment of parties, was appointed, and reported the evi-
dence and the facts thereby established. To this report
no exception has been filed. We therefore deem it safe
to accept these findings of fact as correct. It is not es-
sential that all the facts found should be considered, and
we shall therefore restrict our attention to controlling
considerations. The relator, with her hushand, during
the ownership of the leases above referred to, has been a
resident of Easton, Pennsylvania. On the 9th of May,
1892, the relator’s husband wrote the following letter,
which was duly received by the officer to whom it was
addressed, to-wit:

“To the Treasurer of Red Willow County, Nebraska—DEAR
Sir: My wife, Mrs. Anna E. Stewart, is the owner of the
Burtless Tract, about six miles from McCook in your
county. To that tract has been added recently by pur-
chase the Wickwire 160 acres. I have a letter from
Frank Albrecht, her farmer, reminding me that the taxes
are due. Will you please send me a statement and Mrs.
8. will send you her check on a McCook bank for the
amount of her taxes. There are about $13 back taxes
due of the Wickwire tract, and if you will send statement
of them and the accrued interest from last August or
September she will remit for them. Your attention will
oblige. Mr. Albrecht in writing me did not speak about
receiving my notice about the taxes—did not say how
much they were, only reminded me of their being due—

- perhaps thought I had received notice from you.”

The county treasurer, on receipt of the above described
letter, on May 14, 1892, made a memorandum on the sheet
of paper on which the above letter had been written, of
the amount of taxes due upon nineteen different descrip-
tions of land which Mrs. Stewart owned in fee and which
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constituted the part of her ranch of which she held full
title, but made no note of the lease rental due upon the
other portion of Lier ranch which were held by virtue of
contracts of lease with the privilege of purchase, as pro-
vided by the laws of this state with reference to school
lands. From the foregoing statements it is very clear
that there has been no such bad faith as was reprobated
in Nfate v. Scott, 18 Neb., 597, or in Richardson v. Pratt, 20
Neb., 196. Immediately upon being advised of the above
amount Mrs. Stewart sent it supposing it covered all she
was required to pay, whether in the form of ordinary
taxes or in the form of school-land rentals. On the 10th,
17th, and 24th days of June, 1892, the commissioner of
public lands and buildings caused to be published in a
newspaper in general circulation a notice that the inter-
est and rentals upon the contracts of sale and lease held
by Mrs. Stewart were then delinquent, and that if said
delinquency was not paid within ninety days said con-
tracts would be declared forfeited by the board of educa-
tional lands and funds, and that said forfeiture would be
entered of record in the manner provided by law. Of
this notice Mrs. Stewart had no knowledge. On Sep-
tember 14, 1892, the board of educational lands and
funds adopted the following resolution: “Kesolved, That
all leases and contracts of sale of all school, university,
normal, and agricultural college lands, that were delin-
quent in the following named counties on January 1,
1892, which remain due and unpaid, are hereby declared
canceled; Provided, however, That this order shall not be
held to include any such lease or sale contract, where
showing has been made that the owner of any such lease
or sale contracts is making a bona fide effort to improve
the premises described in his lease or sale contracts and -
to make the payments agreed upon within a reasonable
time.” Following the above language in the foregoing
notice was a description of the lands involved in this con-
troversy. :

It is provided in section 16, chapter 80, article 1, Com-
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piled Statutes, that if any lessee or purchaser shall be in
default for one year the commissioner of public lands
and buildings may cause notice to be given that if such
delinquency is not paid within a certain time prescribed
with reference to distinct classes of delinquents, the lease
or sale will be declared forfeited by the board of educa-
‘tional lands and funds. This section contains also the
language: “In case the owner of such contract of sale or
lease be a non-resident of this state, or his address be un-
known, the notice herein contemplated shall be published
three weeks in some newspaper published or of general
circulation in the county where the land is situated.”
The third publication of the preliminary notice was on
June 24, the resolution of forfeiture was adopted on Sep-
tember 14 following. Instead of allowing ninety days
for redemption from completed service, this resolution
declared a forfeiture in eighty-two days. But this is not
the worst feature of this notice, for by its own terms it
was provided that “If said delinquency is not paid within
ninety days from the date of this notice said contract
will be declared forfeited by thé board of educational
lands and funds and said forfeiture will be entered of
record in the manner provided by law.” The provision
in section 16, chapter 80, article 1, that “the forfeiture
may be entered by said board [of educational lands and
funds] after ninety days from the date of such published
notice,” was by that board construed as conferring power
upon the commissioner to date the notice arbitrarily as
of any date he saw fit, no matter though such date pre-
ceded the first publication. In this instance the date
placed upon the notice was June 1, 1892, and the first
publication thereof was on June 10, immediately follow-
ing. If this course can be tolerated to the extent of ten
days, we can see no good reason why antedating ninety
days might not as well be resorted to, and in the latter
event publication would be a mere idle ceremony, and
the right to notice guarantied to a non-resident by the
statute and recognized by this court in State v. Clark, 39
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Neb., 899, would be practically denied. A construction
which leads to such an absurdity, and to the sacrifice of
property rights without an opportunity for a hearing,
should not be adopted unless there is no escape from it.
It seems to us that the mere word “date” should not have
received so restricted a meaning as was given it by the
state authorities, for no requirement exists by statute
that the notice be authorized by the action of any board,
or that even a record shall be made by the commissioner
of public lands and buildings, of the issuance of a notice.
The word “date” should therefore be construed with ref-
erence to the qualifying words which follow it. The
language of the statute is, “ninety days from the date of
such published notice.” In Webster’s International Dic-
tionary, the word “date” is defined: “1. That addition to
a writing, inscription, coin, etc., which specifies the time
(as day, month, and year) when the writing or inscription
was given, or executed, or made,” etc. ‘2. The point of
time at which a transaction or event takes place, or is ap-
pointed to take place.” If the latter of these two defini-
tions is adopted, the word “date’” may be qualified by the
succeeding words, “of such published notice,” and the re-
sult will be that the provision in effect is that the forfeit-
ure may be entered by said board after ninety days from
the point of time when there is published notice. Thus
construed, the statute is quite like that in relation to
service of notice for the commencement of actions, and
the case of Scarborough v. Myrick, 47 Neb., 794, is quite
instructive. The time required by this section for the
publication of notice is three weeks as against non-resi-
dents, so that the board had no power to declare a for-
feiture until ninety days from the last day of the publi-
cation; that is, from June 24, 1892. There was, therefore,
no binding forfeiture, and the relator is still entitled to
redeem and to the relief prayed. A writ accordingly
will therefore issue,
WRIT ALLOWED.
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GRAND ISLAND & WYOMING CENTRAL RAILROAD COM-
PANY V. Price B. PHIPPS.

Firep May 19, 1896. No. 6569.

Railroad Companies: INJURY TO HORSE: RECOVERY BY PLAINTIFF:
EvIDENCE. The evidence in this case examined, and held not to
sustain the verdict.

ERROR from the district court of Grant county. Tried
below before HARRISON, J.

A. W. Agee and J. W. Deweese, for plaintiff in error.
W. B. Mathews and H. M. Sullivan, contra.

Ryan, C.

In the district court of Grant county the defendant in
error recovered a judgment against plaintiff in error in
the sum of $150, the value of a horse fatally injured by a
locomotive owned by plaintiff in error and operated by
its employes. There is argued but one question, and
that is as to the sufficiency of the evidence to sustain the
verdict. The injury was inflicted at the intersection of a
street in the village of Hyannis with the railroad line of
the plaintiff in error. The evidence adduced by the de-
fendant in error was that between 9 and 10 o’clock in
the forenoon the frain of plaintiff in error ran info the
village of Hyannis at a speed of eighteen or twenty miles
an hour without whistling for a crossing and without
a bell being rung; that a horse of defendant in error
which was tied to a stake on the prairie south of the rail-
road line pulled up the stake and ran eastward to a street,
thence, thereon, turned and ran northward at full speed
until it reached the planked railroad crossing, when it
turned somewhat toward the west, facing the incoming
train, which came alongside the horse, which suddenly,
thereupon, turned its head toward the east and jumped
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across the pilot of the engine, by which one of its hind
legs was broken and the horse by this injury was ren-
dered worthless. The engine in question was pulling a
freight train. According to the testimony adduced by the
defendant in error, the crossing was a short distance east
of the depot platform, both the platform and the depot
building being on the north side of the railroad track.
Along the west side of the street over which the horse
reached the railroad track there were houses so situ-
ated that the engineer in charge of the engine could
not see the swiftly approaching horse until about the
time the engine reached the west end of the depot plat-
form, which was six to eight rods westward from the
aforesaid railroad crossing. It was testified by the en-
gineer on behalf of the railroad company that immedi-
ately upon seeing the horse he made the best use possi-
ble of the air brakes to stop the train before it should
reach the crossing and had reduced the speed to ten
miles per hour when the horse was struck. The wit-
nesses for the defendant in error, who were looking at
the engine at this time, testified that there was noted
by them no decrease in the rate of speed. Ordinarily,
this statement, in view of the verdict of the jury, should
be accepted as true; but this assumption involves us in
another difficulty, and that is to reconcile this fact with
another fact apparently conceded on all sides, and that
is, that the horse turned westward from the crossing so
as to allow the forepart of the engine to come alongside
and was then able to turn so as to face about and jump
over the pilot of the engine moving at the rate of eighteen
to twenty miles per hour.

The negligence charged in the petition was made up of
different elements, the first of which was the alleged
faulty comstruction of the railroad with such embank-
ments on each side of the crossing that the horse by
being hemmed in was prevented from escaping from the
engine. There was no proof to support this; indeed, the
evidence, as above indicated, was that the horse was able
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to and actually did leave the side of the highway cross-
ing. It was furthermore charged that the engine was
run at a reckless rate of speed through the village of
Hyannis and that this amounted to such negligence as
rendered the company liable for the damage caused by
injuring the horse. There was no showing that the rate
of speed when the accident happened was reckless. It
was shown that the horse was struck by the train moving
at the rate at which this was moving, and from this the
deduction claimed reasonably to follow is that the col-
lision would have been avoided if the train had been
maving at a slower rate. Thig ig, as a matter of fact,
probably correct, and equally so is the assumption that if
the train had been moving with much greater velocity
the crossing would have been cleared before the horse
reached it. It was said in the majority opinion in this
court in Chicago, B. & Q. R. Co. ». Landauer, 36 Neb., 642,
that the inference of negligence against a railroad com-
pany must be a reasonable inference, and in Kilpatrick r.
Richardson, 40 Neb., 478, and in Kcarney Canal & Water
Supply Co. v. Akeyson, 45 Neb., (35, it was held that a ver-
dict for negligence may be supported by inference when
such inference is the logical, probable, and reasonable
deduction from proved or conceded facts. It does not
seem quite logical or reasonable to assume that the eun-
gineer in charge of this train should necessarily have
moved it faster or slower than he did to free himself
from the imputation of negligence simply because by
reason of such accelerated or retarded speed an uncon-
trolled horse would probably have been able to cross the
track uninjured by the train. This would require the
question of negligence to be considered as a mere con-
jecture, and not a question of fact to be established by
proof. Another ground for charging negligence was that
there was no bell rung within the village of Hyannis,
neither had there been a whistle sounded within sixty
rods of the station. Under the provisions of section 104,
chapter 16, Compiled Statutes, the liability of a railroad
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company by reason of failure to ring a bell or sound a
whistle is restricted to “all damages which shall be sus-
tained to any person by reason of negligence.” As has
already been stated, the liability of a railroad company
for negligence may be predicated upon an inference, but
that inference must be logical and probable from proved
or conceded facts. The assumption that this horse would
not have attempted to cross this railroad track as it did,
if, within sixty rods of the station, a whistle had been
sounded, or while the train was within the village if a
bell had been kept ringing,isneither logical nor probable.
These were all the grounds of negligence alleged in the
petition and in support of neither was there, in our opin-
ion, sufficient evidence to justify a finding that any of the
railroad company’s employes by his negligence caused or
was accountable for the accident. The judgment of the

district court is therefore _
REVERSED.

HARRISON, J., not sitting,.

COMMERCIAL STATE BANK OF NELIGH V. ANTELOPE
COUNTY.

FiLEp Mavy 19, 1896. No. 8409,

1. Parol Evidence: WRITTEN AGREEMENT: CONTRADICTION: ESTOPPEL.
Parol evidence of prior or contemporaneous conditions modifying
a written proposition afterwards submitted and acted upon cannot
be received in evidence to vary the terms of the writing.

9. Counties: RELEASE OF DEPOSITORIES: CONTRACTS. A county has
gufficient authority to raise money otherwise, and an agreement
of its treasurer that if money is advanced by a bank for certain
county purposes, such bank shall be relieved to a certain extent
from liability to the county as a depository is not enforceable.

ERROR from the district court of Antelope county.
Tried below before ROBINSON, J.
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James H. Macomber and N. D. Jackson, for plaintiff in
€rTor.

Herman Freese and M. F. Harrington, contra.

Ryan, C.

By error proceedings, plaintiff in error seeks to re-
verse a judgment rendered against it, in the sum of
$3,641.14, by the district court of Antelope county.
There were admitted by the answer in said court the
averments of the petition of the county of Antelope that
the Commercial State Bank of Neligh, the defendant,
from December 1, 1891, till September 26, 1894, was an
incorporated bank, doing business as such in Antelope
county; that from the Tth day of January, 1892, to the
4th day of January, 1894, J. D. Hatfield was the duly
elected, qualified, and acting treasurer of Antelope
county, and that on or about January 10, 1892, the Com-
mercial State Bank of Neligh applied in writing for the
privilege of keeping the funds belonging to said county
and controlled by said county treasurer. The applica-
tion, which it was denied by the answer was accepted,
was in the following language:

“NELIGH, NEB., January 1, 1892,

“To Hon. J. D. Hatfield, County Treasurer, Antelope
County: The Commercial State Bank of Neligh, Nebraska,
hereby agrees to comply with all the rules and regula-
‘tions governing county depositories provided by the laws
of the state of Nebraska, as set forth in the Session Laws
of 1891, and to pay to Antelope county, Nebraska, inter-
est at the rate of five per cent per annum, interest pay-
able monthly, on all county funds deposited with said
Commercial State Bank by the county treasurer; pro-
vided the Commercial State Bank is made the depository
of all funds controlled by the county treasurer by virtue
of his official position. The Commercial State Bank fur-
ther agrees to pay all Antelope county warrants at par

36
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upon presentation during the time that the said funds
are kept on deposit with the said bank.
“W. T. WATTLES,
“President.
“K. T. RICHARDS,
“Cashier.”
In the answer there was also a denial of the averment
in the petition that there was filed with the county clerk
of Antelope county a bond in the following language:
“Know all men by these presents, that we, the Com-
mercial State Bank of Neligh, Nebraska, as principal,
and G. W. Wattles, of Carroll, Iowa, Sumner Wallace,
of Rochester, New Hampshire, and W. T. Wattles, K. T.
Richards, W. G. Galloway, C. Fisher, W. E. Relf, H. H.
Jurgling, Wm. Campbell, Carl Roben, H. M. Cox, and
J. H. Mills, of Neligh, Nebraska, as sureties, are held
and firmly bound unto J. D. Hatfield, county treasurer
of ,Antelope county, Nebraska, and unto Antelope
county, Nebraska, in the sum of one hundred and fifty
thousand dollars ($150,000), lawful money, to be well and
truly paid to the said J. D. Hatfield, treasurer of Ante-
lope county, Nebraska, or his successor in office. I'or
the faithful performance of such obligation, we bind our-
selves, our heirs, administrators, and assigns forever.
“The condition of the above obligation is such that
whereas, the said the Commercial State Bank of Neligh,
Nebraska, has been designated as a depository of the
funds of Antelope county, Nebraska, which shall come
into the possession of said J. D. Hatfield as treasurer of
said county: Now, therefore, if the said Commercial
State Bank shall well and truly pay to the said J. D.
Hatfield, treasurer of Antelope county, Nebraska, or his
or their order, all sums of money they receive on deposit
from treasurer aforesaid, then this obligation to be null
and void, otherwise to be in full force and effect.”
To this bond was affixed the names of the sureties
therein described. There were in the answer denials of
the averments of the petition that said bond was ap-
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proved by the county board of supervisors of said Ante-
lope county; that thereupon the several current funds.
of said county were by J. D. Hatfield, its treasurer, de-
posited with said Commercial State Bank, amounting to
the sum of $37,746.78; that said county treasurer, be-
tween January 7, 1892, and January 4, 1894, collected
the sum of $165,182.77 belonging to the several current
funds of said county, all of which was by said county
treasurer deposited in said bank; that said bank failed
and refused to render, at the end of each and every
month, to said treasurer a statement in duplicate show-
ing the several daily balances and the amount of money
of the county of Antelope held by it during the month
as county depository, and the amount of accretions
thereof; that the average daily balances belonging to
the several current funds so on deposit between January
7, 1892, and January 4, 1894, was $60,000; that thereon
the said bank had failed and refused to pay the interest,
amounting to the sum of $6,000, which latter sum, ex-
cept $275.03, had never been paid.

It is not deemed essential to consider whether or not
the bond above given was in strict compliance with the
provisions of section 8, chapter 50, Laws, 1891, for a
demurrer of all the parties who signed it was sustained,
and thenceforward the action proceeded alone against
the bank under the statute upon its written proposition.
The bond, therefore, serves no purpose in this action,
except in so far as its presentation to, and approval by,
the proper county authority qualified the bank to be a
depository. We find in the records of the board of super-
visors of Antelope county a report of a committee of the
board reciting that the county treasurer had selected
the above named bank as a county depository, and had
accepted the bid of the bank. In this report there was
a recommmendation that the bond of the bank be ap-
- proved. There is in the bill of exceptions no transcript
of the record of the board of county supervisors showing
that this report was acted upon. The county treasurer,
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however, made deposits in the bank which tendered the
bond, and such bank received such deposits and paid
interest to certain limited amounts, as though the bond
had been regularly accepted. Under these circumstances
the bank should not be permitted to assert that it
was released from the obligations which arose out of
its written proposition, in view of the oral evidence
and reports of the bank, which show conclusively that
all parties concerned acted upon the assumption that
the bank was in fact a regularly constituted and' ap-
proved depository of county funds.

The bank, however, insists that there was error in the
refusal of the court to permit the filing of a certain-
amended answer tendered after the trial was concluded.
In addition to the issues presented by the original an-
swer, which have been fully described, this amended
answer denied that a bond had been filed, and of new
matter contained the following averments: “At the time
of making the application set out in the petition, it was
assumed and believed by J. D. Hatfield, then county
treasurer of said plaintiff, and by defendant, that the
said county treasurer had the right and authority to des-
ignate the depository for the funds of the county, subject
to legal deposit under the law and to draw interest,
to-wit, the soldiers’ fund, the county general fund, the
county bridge fund, the county poor fund, and a court
house fund; that none of the other funds of the county
could be loaned or deposited under the law; that acting
under such understanding and agreement the defendant
could only obtain the said funds for deposit, and could
only apply for those said funds, the defendant made the
application to said county treasurer set out in paragraph
three of said petition; that in making said application
on the part of said defendant, and in accepting said ap-
plication on the part of said treasurer, it was mutually
understood and agreed that said application was made
to include only said named funds; that, acting on said
understanding and agreement, the said county treasurer
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deposited under said agreement, and the defendant ac-
cepted under such understanding and agreement, the
money belonging to said funds, and no others; the de-
fendant kept account of saig funds, and allowed accre-
tions of interest thereon as understood and agreed under
said applications, and made monthly reports thereof to
said treasurer showing the condition and amount of sai«l
several funds on deposit, and allowed and paid all of
said funds and interest thereon; that said reports con-
tinued the whole time that said defendant had said funds
on deposit, and allowed and paid all such funds and in-
terest to the said county treasurer strictly according tfo
the mutual agreement and understanding of the inten-
tion and meaning of the application made; that for the
full space of about two years from January 7, 1892, to
January, 1894, defendant made and filed said reports
with said treasurer under said application; that in pur-
suance of said application so made and so understood,
the defendant executed the bond set out in the petition.
* * * The defendant further alleges that at the time
said application was made to become the depository of
said funds of the plaintiff there was not money enough
on hand in the treasury of said county to pay the war-
rants that were necessarily issued by the said county,
and as a part of the agreement the defendant was to pro-
tect the warrants of the county so as to keep them at par
in value, and in pursnance of such agreement and under-
standing the defendant did pay all Antelope county wai-
rants at par, upon presentation, during the time that
said funds were so kept on deposit with it in its bank.”
The above quotation discloses that the bank’s c¢laim
was that the written agreement should be controlled by
a prior or contemporaneous oral agreement limiting the
liability to pay interest upon certain funds. The parol
evidence tendered to show this fact was, upon objection,
excluded by the court. This amendment was offered
after the evidence had been introduced, and was not to
conform the pleadings or proceedings to the fact proved.
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It was tendered on the theory on which the defense was
attempted to be made, and consequently embodied the
same proposition as was contained in the instructions
which the bank asked, and which the court refused to
give. The amendment has, therefore, been quoted at
length herein, that the question apparently relied upon
by the bank might be considered as a legal proposition,
once for all. It cannot have escaped notice that the
bank nowhere pretended to describe what funds were
intrusted to it upon which, as it claimed, it was not liable
for interest. The written proposition was to pay interest
“on all county funds deposited with said Commercial
State Bank of Neligh, Nebraska, by the county treasurer;
provided said Commercial State Bank is made a deposi-
tory of all funds controlled by the county treasurer by
virtue of his official position.” It need not be determined
whether or not this proviso could be enforced by a de-
pository, for the proofs in this case show that all county
funds were deposited in accordance therewith. The sole
proposition with which we are now concerned is whether
or not the bank should be held to the terms of its written
offer. The bank, as has been said, did not describe what
other funds than those enumerated in its proffered
amended answer had been deposited by the treasurer
during his term of office. Mr. Hatfield testified that his
deputies, as he understood it, deposited all the money in
bulk, and at the end of the month they would figure up
how much there was of the different funds and strike an
average of it to make the daily balance. H. J. Spencer,
one of the deputies referred to by Mr. Hatfield, testified
that all the funds were deposited at the Commercial
State Bank as they were collected. W. T. Wattles, the
president of the bank, when called as a witness for the
county, testified as follows:

Q. Have you brought with vou, in obedience to sub-
peena, the books of the bank showing deposits of J. D.
Hatfield, treasurer of Antelope county?

A. T have not.
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Where are they?

. They are not in my possession.

Where did you see them last?

At the depot.

What depot?

. Neligh.

When?

Last winter some time.

What time in the winter?

Shortly after the consolidation of the two banks.
Before or after the service of the subpoena?

I don’t remember the date.

0?@?@?@>@P@>©

. You remember you were served with a subpena to
bring these books?

A. Yes, sir.

Q. Did you have the books in your possession at that
time? ’

A. I don’t know.

Q. Don’t you know whether you had the books at the
time you were served with a subpoena to produce the
books?

A. I don’t know.

Q. What became of them?

A. They were shipped to the stockholders.

Q. Your brother?

A. To the Rochester Loan & Banking Company, of
which he is agent.

Q. At Omaha?

A. Yes, sir.

Q. You are not prepared to say whether that was be-
fore or after you were served with the subpeena?

A. Not without looking up the date of the shipment
and date of the subpoena.

Q. You can find that by morning?

A. I think so.

No further mention of these books was made during
the trial, and, as they were not produced, the bank de-
prived the court and jury of what might have assisted
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in arriving at the condition of the different funds in the
bank during Mr. Hatfield’s term as treasurer. The cash
books of the county official just named were offered in
evidence, as were also the report of the finance commit-
tee of the board of supervisors and several reports of the
aforesaid county treasurer. Whether or not independ-
ent evidence of this character was competent for the pur-
pose of showing the amounts deposited by the county
treasurer we are not called upon to determine, for that
proposition is not presented by the petition in ervor.
Neither is there thereby raised a question as to the ver-
dict and judgment being excessive, so that we are justi-
fied in assuming, without going through the voluminons
bill of exceptions to make an exact computation,that this
amount was not in excess of what was justified by the
proofs. This desultory consideration of collateral ques-
tions has been necessary to relieve the main proposition
of foreign matter, and thus laid bare, this question is a
very simple one, and that is, whether or not a written
proposition, accepted and acted upon, can be varied by
evidence of a prior or contemporaneous oral contract
between the parties thereto, in respect to the same sub-
ject-matter, and this question, without the necessity of
invoking authority, must be answered in the negative.
From this it should not be inferred that we admit the
right of a county treasurer by a written agreement to
relieve a depository of a liability imposed by law, for it is
not necessary to our present purpose to consider that
question. In the proposed amended answer were recita-
tions that the bank maintained the warrants of the
county at par, and that, therefore, it should be relieved
of liability beyond paying interest on the funds in said
proposed amended answer described. It has been pro-
vided by statute how the necessary expenses of counties
are to be provided for, and how, if a loan is necessary,
such loan shall be obtained. Any provision of a contract
with respect to a deposit by which it is attempted to su-
persede the provisions of the statute in respect to raisin g
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money for county expenses should be viewed with but
little favor, and certainly can furnish no sufficient con-
sideration for a release from liability as a depository.
We cannot summarize our views of this case more
satisfactorily than by merely quoting the first instruc-
tion given by the court, in the following language: “You
are instructed in this case to find for the plaintiff, and
you are to assess the amount of plaintiff’s recovery at
what would be the interest on the county funds of Ante-
lope county deposited with the defendant, the Commer-
cial State Bank, by J. D. Hatfield, while county treasurer
of Antelope county, Nebraska, at the rate of five per
cent per annum, interest payable annually, less the
amount of $273, which is admitted to have been received
by said county from said bank, from the first day of Janu-
ary, 1892, till the first day of January, 1894, together
with seven per cent interest thereon from said first day
of January, 1894.” The judgment of the district court is

AFFIRMED.

ALEXANDER CALMELET, APPELLANT, V. JACOB SICHL,
APPELLEE,

FiLEp MAY 19, 1896. No. 6574,

1. Party Walls: RigHT oF ONE PARTY To INCREASE HEIGHT. An agree-
ment for the construction of a wall in common by joint property
owners to the height of three stories on the land of one does not
justify the assumption that the other party may, of his own mo-
tion, and for his own sole benefit, extend said wall upward still
another story, irrespective of a therefrom threatened easement
ripening, or of injury likely to result to the property adjacent.

2. Injunction: PARTY WaALL. The adjacent property owner, whose
rights and estate are threatened by the proposed erection about
to be made by the other, as above indicated, is entitled to the pro-
tection afforded by an injunction.
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APPEAL from the district court of Otoe county. Heard
below before CHAPMAN, J.

The facts and issues are stated by the commissioner.

BEdwin F. Warren, for appellant:

The defendant used the wall, to the height of three
stories, for about twenty years. If there was no special
countract between the owners, this would give him the
right to continue its' use; but the extent and mode of
user define the right. That right, as so defined, was the
. right to use the wall for three stories only. The right
cannot be changed or enlarged. (Ballard wv. Dyson, 1
Taunt. [Eng.], 278; Atwater v. Bodfish,11 Gray [Mass.],152;
I olsman v. Boiling Spring Bleaching Co., 1 McCar. [N. J.],
465 Burnham v. Kempton, 44 N. H., 95; Richardson v. Pond,
15 Gray [Mass.], 390; Clayton v. Corby, 5 Ad. & EL, n. s.
[Eng.], 422; Jones v. Percival, 5 Pick. [Mass.], 485; Brice
v. Randall, 7 Gill & J. [Md.], 349; Holmes v. Seeley, 19
Wend. [N. Y.}, 507; City of Hartford v. Hartford County,
49 Conn., 554; Carlisle v. Cooper, 19 N. J. Eq., 256; Horner
. Stilwell, 35 N. J. Law, 307; Hazard v. Robinson, 3 Mason
[C. 8.], 272; Manwier v. Meyers, 4 B. Mon. [Ky.], 514; David-
son v. Fowler, 1 Root [Conn.], 358; Charles River Bridge v.
Warren Bridge, 7T Pick. [Mass.], 449; Wright v. Moore,
38 Ala., 593; Atkins v. Bordman, 20 Pick. [Mass.], 291;
Postlewaite v. Payne, 8 Ind., 104; Jones v. Tapling, 11 C. B.,
n. s. [Eng.], 283; Wood v. Cooper Miners Co., 14 C. B.
{Eng.], 428; Sharpe v. Hancock, 7 Man. & G. [Eng.], 354;
St. John v. Sweency, 59 How. Pr. [N. Y.}, 175; Milne’s
Appeal, 81 Pa. 8t., 54; Sullivan v. Graffort, 35 Ia., 531;
Price v. McConnell, 27 111., 255.)

The height of the wall could not be increased with
safety or without injury to plaintiff. Conceding it to
be a party wall, defendant had, therefore, no right to
increase its height. (Brooks v. Curtis, 50 N. Y., 639; Matts
. Hawkins, 5 Taunt. [Eng.], 20; Price v. McConnell, 27 111.,
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255; Vollmer’s Appeal, 61 Pa. St., 118; Ogden v. Jonces,
2 Bosw. [N. Y.], 685.)

Plaintiff is entitled to an order requiring defendant
to take down the wall. (Harl v. De Hart, 12 N. J. LEq.,
286; East India Co. v. Vincent, 2 Atk. [Eng.], 83; Carlisle
v. Cooper, 21 N. J. Eq., 581.)

(o1}
S

John C. Watson, contra:

A party wall may be created by user as such for the
prescriptive period, for from such user a contract be-
tween the parties is presumed, in the absence of evidence
that the user was presumptive only. (Brown v. Werner,
40 Md., 15; McLaughlin v. Cecconi, 5 N. E. Rep. [Mass.],
261; Schile v. Brokhahus, 80 N. Y., 614; Douwling v. Hen-
nings, 20 Md., 179.)

Either of the owners of a party wall may increase its
height when it can be done without injury to the adjoin-
ing building, and the wall is sufficiently strengthened to
safely bear the additions. (Brooks v. Curtis, 50 N. Y., 639;
Andrae v. Haseltine, 17 N. W. Rep. [Wis.], 18; Dauenhaer
v. Devine, 51 Tex., 480; Musgrave v. Sherwood, 54 How. Pr.
IN. Y.], 338))

When the law and the facts permit either owner to in-
crease the height of the party wall, he cannot be re-
strained from so doing by injunction. (Quinn v. Morse,
130 Mass., 317; McLaughlin v. Cecconi, 5 N. E. Rep.
[Mass.], 261.)

Reference was also made to the following cases: Miller
v. Broun, 33 O. St., 547; Western Bank’s Appeal, 102 Pa.
St., 171; Henry v. Koch, 80 Ky., 391; Roger v. Sinsheiner,
50 N. Y., 646; Orman v. Day, 5 Fla., 392; Montgomery v.
Masonic Hall, 70 Ga., 38; Rankin v. Charless, 19 Mo., 490.

Ryax, C.

Plaintiff is the owner of a parcel of ground in Ne-
braska City having a vorth frontage on Main street of
twenty-two feet, from whence said parcel extends south-
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ward sixty feet. The land of defendant is contiguous to
the west and south sides of this sixty-foot tract. Orig-
inally a remote grantor, through whom plaintiff derived
title, built a one-story building on the west side of the
tract above described as being owned by the plaintiff.
The west wall of this building was entirely within and
. contignous to the west line of said tract. Subsequently,
in 1868, the defendant’s grantor, who owned the land
that was along the west and south sides of said parcel
now owned by the plaintiff, but which at that time was
owned by Marks Bros., remote grantors of the plaintiff,
made use of the west wall along plaintift’s present prop-
erty in the construction of the Watson House to the
height of three stories. Still later, plaintiff having ac-
quired his present parcel of land, replaced the one-story
building thereon with another building two stories in
height, for this purpose making use of the wall which
had constituted the west side of his one-story building,
and the required portion of this wall extended upward
by defendant to make the Watson House three stories:
high. This change from a one to a two-story building
necessitated the closing with brick of eight windows in
the prolonged upward wall of the Watson House, As
the owner of the Watson House refused to pay for, or
even to contribute to the expense of, closing these win-
dows, plaintiff was compelled to pay the entire amount.
There seems, however, to have been no objection inter-
posed to this closing of these openings in the wall other
than would naturally be expected by reason of the incon-
venience caused. There was certainly no attempt to
assert adverse conflicting rights, or as between Mr. Lind-
say, the defendant’s grantor, and Marks Bros., who then
owned plaintiff’s present parcel of land, there does not
appear from the evidence to have been any written con-
tract under which the three-story wall of the Watson
House was built, at least no one attempts to give the
contents of such a contract or account for its where-
abouts, nor even to say that such a writing was ever seen



















































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































