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Shellenberg v. Fremont, E. & M. V. R. Co.

Fuep SHELLENBERG V. FrEMONT, ELKHORN & Mis-
soURI VALLEY RaTLROAD COMPANY.

FiLeEp JUNE 19, 1895. No. 5656.

1. Carriers of Goods: BAILMENT: RIGHTS OF OWNER OF GOODS.
The rightful owner of personal property in the possession of a
common carrier or other bailee may enforce his right thereto, al-
though a stranger to the contract of bailment.

: REFUSAL TO SURRENDER GooD8 To OWNER: CONVER-
SION. The refusal of a common carrier to surrender goods in
its possession to the rightful owner amounts to a conversion, for
which the latter may recover if entitled to possession at the
time of his demand therefor.

2. Interpleader. Whatever may have been the imperfections of
the former practice, the remedy of the bailee under the system
" by proceeding in the nature of a bill of interpleader, thus re-
quiring the several claimants of property to litigate the question

of title between themselves, is ample and complete.

ERrroR from the district court of Madison county. Tried
pelow before ALLEN, J.

See opinion for statement of the case.

Wigton & Whitham, for plaintiff in error:

The plaintiff in error claims the title to the potatoes
never passed from him, and that the delivery was inad-
vertent on his part, made with the expectation that pay-
ment would be made in cash on delivery ; that when a sale
is made for cash the delivery and payment of the consid-
eration are both necessary to pass title.

When goods are sold for cash, payment is a condition
precedent to the passing of title, unless payment is waived,
and this is true whether there was fraud in obtaining pos-
session or not. In such case where payment is not made,
the seller may recover possess'on of goods delivered by re-
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plevin, or an action of conversion will lie. (Wabash Ele-
vator Co. v. First Nat. Bank of Toledo, 23 O. St., 311;
Russell v. Minor, 22 Wend. [N. Y.], 659; Allen v. Hart-
field, 76 111, 8358; Dows v. Kidder, 84 N. Y., 121; Tyler
v. Freeman, 3 Cush. [Mass.], 261; Adams v. O Conner,
100 Mass., 515; Solomon v. Hathaway, 126 Mass., 482;
Kenney v. Ingalls, 126 Mass., 488; Hodgson v. Barrett, 33
O. St., 63; Mathews v. Cowan, 59 Ill, 341; 5 Wait, Ac~
tions & Defenses, 581, 584, 585; Daugherty v. Fowler 25
Pac. Rep. [Kan.], 40; 1 Benjamin, Sales [6th Am. ed.,
rev. 1889], secs. 335, 350; Acker v. Campbell, 23 Wend.
[N. Y.}, 372; Hutchinson, Carriers, secs. 404—408; The
“Idaho,” 93 U. S., 575; Miller v. Woods, 21 O. St.; 485 ;
Bridge v. Bachelder, 9 Allen [Mass.], 394.)

John B. Hawley and B. T. White, contra:

Being a stranger to the contract, plaintiff could not de-
mand, nor was the defendant bound to make delivery of
the property to him, except upon legal process, particularly
as he was given an opportunity to protect his rights by
such process. (Siouz City & P. R. Co. v. First Nat. Bank,
10 Neb., 556 ; Qulf, C. & S. F. R. Co. v. Freeman, 16 S.
W. Rep. [Tex.], 109; Houston & T. C. R. Co. v. Adams;
49 Tex., 761.)

The title to the property passed with delivery. The
charge of fraud is without evidence to support it. (Tiede~
man, Sales, sec. 208; Sutro v. Hoile, 2 Neb., 186 ; Has-
kins v. Warren, 115 Mass., 514;; Warder v. Hoover, 51 Ia.,
491; Cole v. Berry, 42 N. J. Law, 308; Smith v. Lynes,
5 N. Y., 41; Thompson v. Wedge, 7 N. W. Rep. [Wis.],
560; Perkins v. Lougee, 6 Neb., 220; Lumpkin v. Snook,
63 Ia., 515; Sheldon v. Davidson, 556 N. W. Rep. [Wis.],
161; Runge v. Brown, 23 Neb., 817; Faulkner v. Klamp,
16 Neb., 174; First Nat. Bank v. Yocum, 11 Neb., 328;
Johnson v. Bent, 9 So. Rep. [Ala.], 581; Hedman v, An-
derson, 6 Neb., 392.)
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J. B. Barnes, also for defendant in error.

Posr, J.

This was an action in the district court for Madison
county by the plaintiff in error to recover from the defend-
ant in error for the conversion of a car load of potatoes.
On the conclusion of the plaintiff’s case the district court
directed a verdict for the defendant, to which exception
was taken, and judgment baving been entered thereon, the
cause has been removed into this court for review by means
of a petition in error.

It is shown by the evidence in the bill of exceptions that
about October 9, 1890, the plaintiff agreed to sell to one
Day a car load of potatoes, to be delivered at Hoskins, a
station on the Chicago, St. Paul, Minneapolis & Omaha
railway, in Wayne county. At the time mentioned the
plaintiff requested Day to pay some money on the potatoes
to insure his taking them, to which the laiter replied that
he had already sold them and would have to take them.
October- 13 said Day drew a check in favor of the plaint-
iff or order, bearing date of October 17, on the First
National Bank of Deadwood, South Dakota, for $375, the
contract price of the potatoes, and informed the latter that
it would be cashed by the Norfolk National Bank in the
city of Norfolk. The car containing the potatoes, which
was then on the side track ready for shipment, was by Day
immediately consigned to the First National Bank of
Deadwood, at Whitewood, South Dakota, the western ter-
minus of the defendant’s line of road. A bill of lading
for the potatoes was delivered by the railroad company to
Day, to which the latter -attached a sight draft, drawn in
his own favor, and forwarded it to the consignee bank for
collection, but the drawee therein named having refused to
pay the draft upon presentation, the bank, in the language
of the cashier, “refused to have anything to do with the
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potatoes.”  October 15, the Norfolk bank having refused,
on presentation thereof, to cash the check drawn by Day to
the plaintiff’s order, the latter served the defendant, to
whom the said car had in the meantime been delivered as
a connecting carrier, with written notice to the effect that
the potatoes mentioned had been procured by said Day
through frand and false representations, and demanded that
they be held by the defendant subject to his, plaintiff’s,
order. Previous to the receiving of said notice the pota-
toes in controversy had been forwarded from Norfolk by
the defendant company, and were then some place between
said city and the point of their destination. October 18
the check above mentioned, which had, at plaintiff’s request,
been forwarded to the Deadwood bank for collection and
return, was protested for non-payment. October 23 plaint-
iff, by his attorney, tendered to the defendant’s agent at
Whitewood the amount of its charges, including charges
for unloading and storing, and demanded the potatoes,
which demand was refused unless the plaintiff would sur-
render the bill of lading therefor.

The single question presented is whether the defendant,
as a common carrier of property, was bound at its peril to
determine which of the rival claimants of the property was
the rightful owner. It was formerly held that where a
bailee of goods delivered them to the rightful owner, he
would, notwithstanding that fact, be answerable to the
- bailor without title thereto. The reason for the rule was
that a bailee, having recognized the bailor as the owner,
should not be permitted to dispute the latter’s title; but
according to the modern rule as recognized in this country
and in England, it is asufficient excuse for the non-delivery
of personal property for the bailee to show that he has sur-
rendered it to the rightful owner. (Hutchinson, Carriers,
404; Western Transfer Co. v. Barber, 56 N, Y., 544;
Harker v. Dement, 9 Gill [Md.], 7; Hardman v. Willcock,
9 Bing. [Eng.], 382; Cheesman v. Exall, 7 Exch. [Eng.],
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341; Wells v. American Express Co., 55 Wis., 23; Ameri-
can Egpress Co. v. Greenhalgh, 80 I11.,68 ; Wolfe v. Missouri
P. R. Co., 97 Mo., 473; The “ Idaho,” 93 U. 8., 575.)
The reasoning upon which the modern doctrine rests is that
the obligation of the bailee is to restore the property or to
account for it, and that he has in legal contemplation ac-
counted for it when he has delivered it to one whose title
and right of possession is paramount to that of his bailor.
He may, in brief, if he choose, yield possession to a stranger
claiming the property, by taking the risk of establishing
the title thus recognized. It is well established that a de-
livery of goods to the consignee before the carrier is made
aware of the rights of ‘a rival claimant thereto, as a com-
plete extinguishment of its liability, although such claim-
ant may be in fact the rightful owner (Sheridan v. New
Quay Co., 4 Com. B. [Eng.], 93; Hutchinson, Carriers,
408), since, as remarked by the aathor last cited, any other
rule would be an “intolerable hardship upon the carrier.”

On the question of the duty of a common carrier or other
lailee at its peril to determine between the bailor and a
third party claiming title, the authorities are less numer-
ous than the importance of the subject would seem to sug-
gest, although the pronounced weight thereof sustains the
proposition that a refusal to surrender to the rightful owner
amounts to a conversion, for which the latter may recover
if entitled to possession at the time of his demand. In
Wells v. American Ezpress Co., 55 Wis., 23, a well consid-
ered case, Judge Orton, after asserting the liability of the
carrier, says: “This principle obtains in all cases of bail-
ment, and the jus tertii may be enforced even as against the
contract of bailment, and when enforced, will be made
available to excuse and protect the bailee from the perform-
ance of delivery according to its terms, and it is founded
in reason as well as sustained by a great preponderance of
authority. There can be no distinction between its appli-
cation in case the bailor or consignor seeks to reclaim the
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property from the bailee or carrier and in case the con-
signee seeks its delivery, for the rights of all the parties to
the contract must yield to the paramount right of the real
owner of the property.” It is also said in the same opin-
ion: “When the liability of the express company to re-
spond to the claim of a third person as the exclusive owner
of the property against the terms or directions of the con-
signment for delivery to another, or for delivery to himself
and another, is established by law as now seems clear, it
follows that such third person should recover in an action
against the company upon proof of his ownership.” The
proposition there’ asserted finds support in the following
authorities: Western Transportation Co. v. Barber, 56 N.
Y., 544; The “Idako,” 93 U. S., 575; Hutchinson, Car-
riers, 406, 407. 'We have been referred to a single case at
variance with the above doctrine, viz., Kohn v. Richmond
& D. R. Co., 16 8. E. Rep. [S. Car.], 376, in which, with
one judge dissenting, the liability of the defendant was de-
nied. The reasons upon which that case rests are shown by
the following quotation: “It seems to us that common jus-
tice would require that such burden should be assumed by
the claimant, who is most likely to have the means of meet-
ing it, and not upon the carrier, who cannot be supposed to
know anything about the real ownership of the goods, and
had a right to assume that the person from whom he re-
ceived possession of the goods was such rightful owner,
possession of personal property being evidence of title.”
There is no doubt that the assertion of couflicting claims
has been the occasion of frequent embarrassment to bailees,
particularly common carriers, who are bound to receive
goods offered for transportation, although there has been
suggested no sufficient reason for excepting them from the
operation of the rule by which the rightful owner is per-
mitted to reclaim property wherever found. We are aware
of exceptions to the rule, but they rest upon equitable con-
siderations, none of which are presented by the record in
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this case and need not, therefore, be noticed ; but whatever
may have been the embarrassment and inconvenience of the
bailee under the former practice, his remedy under our sys-
tem, by an answer in the nature of a bill of interpleader,
thus making the adverse claimant a party to the contro-
versy, and requiring such claimants to litigate the question
of title between themselves, is ample and complete, It
follows that in directing a verdict for the defendant the
district court erred, for which the judgment must be re-
versed and a new trial awarded.
REVERSED.

Lucreria Case v. Ina Cask.
FILED JUNE 19,1895, No. 6189,

1. Slander: DAMAGES: ALIENATION OF HUSBAND'S AFFECTIONS.
The alienation of the affections of a husband or wife and loss of
home and support, which are proved to result from the circala-
tion of slanderous reports, charging the injured party with the
commission of the crime of adultery, are such natural and prob-
able consequences of the reports as to constitute them proper
elements of damages in an action of slander by such party
against the slanderer.

2. Instructions. It is error for the court torefuse to give an in-
struction requested by a party to an action, which is pertinent
and applicable to one branch of the case which the court has not
covered in its charge to the jury, unless it is clear that such re-.
fusal could not have prejudiced the party by whom the instruc-
tion was tendered.

Error from the district court of Saunders county. Tried
below before WHEELER, J.

The opinion contains a statement of the case.

George W. Simpson and J. E. Frick, for plaintiff in
error :
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The motion to strike out certain portions of the petition
should have been sustained. (Georgia v. Kepford, 45 Ia.,
48 ; Beach v. Ranney, 2 Hill [N.Y.], 309 ; Terwilliger v.
Wands, 17 N. Y., 62; Sedgwick, Damages, sec. 444.)

8. H. Sornborger and J. R. (filkeson, contra, contending
that the motion was properly overruled, cited: Chesley v.
Thompson, 137 Mass., 136 ; Adams v. Smith, 58 Ill., 417;
Marble v. Chapin, 132 Mass., 225; Mahoney v. Belford,
132 Mass., 393 ; Swift v. Dickerman, 31 Conn., 258 ; Du-~
fort v. Abadie, 23 La. Ann., 280; Boldt v. Budwig, 19
Neb., 739 ; Hardin v. Harshfield, 12 S. W. Rep. [Ky.],
779 ; Adams v. Smith, 58 Ill., 417,

Harrison, J.

This is an action commenced by defendant in error
(hereinafter referred to as “ plaintiff ”’) to recover damages
of plaintiff in error (hereinafter called “defendant”) on
account of alleged slanderous statements made by defend-
ant in reference to plaintiff. It appears from the evidence
that the plaintiff and defendant, at the time of the occur-
rence upon which this suit was founded, bore the relation-
ship of daughter-in-law and mother-in-law. The petition
states that plaintiff was married to Oscar G. Case Decem-
ber 30, 1875, and that she was his wife at the date of the
alleged slanderous remarks and at the comiencement of
the action; that on the 3d day of May, 1889, the defend-
ant, in the presence and hearing of divers persons, falsely
and maliciously spoke and published of and concerning the
plaintiff that she had been unchaste before her marriage,
had become pregnant, and that she had a miscarriage on
the evening of the wedding day, and further, that the
plaintiff’s first child, which was born more than a year
after the marriage, was begotten by one Dr. Buck, a man
other than plaintiff’s husband; that “by reason of the
publication and utterance of said false and malicious words
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by the defendant the affections of plaintiff’s said husband
were and are alienated, her domestic peace and happiness
are destroved, and plaintiff has been deprived of her home,
her means of support, her peace of mind, and her bodily
health, and that she is damaged in her reputation, to her
damage in the sum of $3,000.” In the second cause of
action it is stated that the defendant accused plaintiff of
being at a neighbor’s house “on a whoring scrape,” or
“committing adultery;” that “by reason of the utterance
and publication of said false and malicious words by the
defendant the affections of plaintiff’s said husband were
and are alienated, her domestic peace and happiness are
destroyed, and plaintiff has been deprived of her home, her
means of support, her peace of mind, and her bodily health,
and that she is damaged in her reputation, to her damage
in the sum of $3,000.” In the third count of the petition
it is stated that defendant charged plaintiff with adultery
“committed with a man in the employ of the husband, and
with living with the hired man in a state of adultery, and
that the husband caught the plaintiff and employe in the
act of adultery, and concludes that by reason of the
speaking and publishing of said false and malicious words
by the defendant the affections of plaintiff’s said husband
were aid are alienated, her domestic peace and happiness
are destroyed, and plaintiff has been deprived of her home,
her means of support, her peace of mind, and her bodily
health, and that she is damaged in her reputation, to her
damage in the sum of $4,000.” The following motion was
filed by defendant:

“Comes now the defendant and moves the court to strike
out of the first cause of action in the plaintiff’s petition
the words following, to-wit, commencing on the twenty-
fourth line of the said first cause of action: ¢ The affections
of plaintiff’s said husband were and are alienated, her do-
mestic peace and happiness are destroyed, and plaintiff has
been deprived of her home and means of support,” for the
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reason that the same are redundant, immaterial, and irrele-
vant, .

“9, We further move the court to strike out of the
second cause of action of plaintiff’s petition, commencing
on the tenth line thereof, the following words, to-wit: ¢The
affections of plaintiff’s said husband were and are alienated,
her domestic peace and happiness are destroyed, and plaint-
iff bas been deprived of her home, her means of support,’
for the reason that the same are redundant, immaterial, and
irrelevant.

“3. We further move the court to strike out of plaint-
iff’s petition the following words, to-wit, commencing on
the fourteenth line of the third cause of action: ‘The af-
fections of plaintiff’s said husband were and are alienated,
her domestic peace and happiness were destroyed, and
plaintiff has been deprived of her home, her means of sup-
port,’ for the reason that the same are redundant, irrele-
vant, and immaterial.”

On hearing, the motion was overruled, to which counsel
for defendant excepted. The answer was then filed on be-
half of defendant, in which the allegations of the petition
in regard to the marriage of plaintiff with Oscar G. Case
and the existence of the marriage relation at the beginning
of the suit, and that before such marriage the plaintiff was
an unmarried woman, were admitted and each and every
other allegation of the petition was denied. There was a
trial of the issues to the court and a jury, resulting in a
verdict for plaintiff in the sum of $4,750, and on hearing
of defendant’s motion for a new trial the plaintiff was re-
quired to remit from the amount of the verdict the sum of
$2,250, or a new trial was awarded the defendant. The
plaintiff made a remittitur of the amount required and the
motion for new trial was overruled and judgment rendered
in favor of plaintiff for $2,500, and on behalf of defend-
ant the case is presented to this court for review.

The first assignment of error to which our attention is
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directed by counsel in their argument is that the trial court
erred in overruling the motion of defendant to strike out
of each count of the petition what was claimed to be im-
material, redundant, and irrelevant matter, being all that
portion of each count in which the alienation of the affec-
tions of plaintiff’s husband, the destruction of her domes-
tic peace and happiness, and deprivation of her home and
means of support were stated as elements of damages re-
sulting from the alleged slanderous words spoken of plaint-
iff by defendant. We think that the framer of the petition
meant by the portions of the petition attacked by the mo-
tion to state, and, by a fair construction of the words em-
ployed, did state, that the plaintiff was deprived of the
conjugal society of the husband ; that he did not live with
her or support her, or that they were separated as a result
of the alleged slanderous reports. The counsel for defend-
ant insist that this was not a reasonable and probable con-
sequence of the utterance of the slanderous words charged,
and is not and cannot be considered as an element of dam-
ages. With this contention we cannot agree. It is true that
the separation may be and is the act of the party who in
belief of the reports feels wronged, but the moving cause
for such act, and without which it would not occur, is the
effect of the slander upon the mind directly inducing such
action. The wrongful act of the slanderer is the cause of the
wrongful act of the husband or wife injured, and it is not
only natural, but reasonable that a husband or wife, upon
knowledge of such reports as were the basis of this suit,
and a belief of them, should and does deny to the one to
whom they attach or apply conjugal rights and duties, and
we can discover no true reason for denying the party, in
this case the wife, a remedy against the one who caused
the injury, the slanderer. Such was the conclusion reached
by Lord Campbell in the case of Lynch v. Knight, 9 H. L.
[Eng.], 577. (See, also, Cooley, Torts, note to pages 227,
228; Hodgkinson v. Hodgkinson, 43 Neb., 269.) Of the
36
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cases cited by counsel for defendant to sustain their view of
the question involved is that of Georgiav. Kepford,4 Ia.,
48, an action of slander in which it was alleged that the
defendant falsely charged plaintiff, who was a married
man, with the crimes of adultery and larceny, and in con-
sequence thereof the plaintiff’s wife abandoned him and
refused to live with him. The court held: “Desertion of
the husband by the wife in consequence of the publication
of a charge against him of larceny and adultery is not such
a natural and proximate cousequence of a slander as to en-
title him to special damages therefor;” but also stated:
«Semble, that if the charge had been made for the purpose
of inducing the desertion, special damages would have
been recoverable therefor.” A comparison of the reason-
ing employed in the Towa case with that in the case of
Lynch v. Knight, supra, convinces us of the superiority of
the arguments used in the latter, and the soundness of the
conclusion therein reached. We will, therefore, adopt and
follow them ; and where proof is made of the publication
of the slanderous reports, and it is also proved that the
desertion of the husband or wife resulted as a consequence
thereof, the injured party is entitled to compensation or
damages for such desertion.

Another assignment of error is that the court erred in
refusing to give to the jury instruction numbered 3 re-
quested by defendant. The instruction referred to reads as
follows: “The jury are instructed that in this case they
cannot assume or infer any damages except such as are the
direct and immediate result of the slanderous words spoken
and published. The loss of the plaintiff’s home, the aliena-
tion of the affections of her husband, domestic peace and
happiness, and bodily health are not such direct and imme-
diate results; but before any damages can be allowed for
such loss it must be established by a preponderance of the
evidence, and must be proved to have been occasioned by the
speaking and publishing of the slanderous words charged



Vor. 45] JANUARY TERM, 1895. 499

Case v. Case.

and offered in this cause.” To arrive at a just conclusion
in regard to this alleged error it will be necessary to notice
a portion at least of what the trial court did, or rather failed
to do, when instructing the jury in reference to the claim
of the plaintiff for damages, in so far as the elements of in-
jury alluded to in the instruction quoted were involved, or
should have been noticed. In charging the jury the court
first gave a summarized statement of each of the three
causes of action and in each made no reference to the ele-
ments of damages claimed by the plaintiff as alleged in
full in each cause of action in the petition, but closed it
by saying: “by reason of which the plaintiff claimed dam-
ages in the sum of $3,000,” and in one $4,000, and then
further said: “The jury are instructed that the material
allegations of the petition are the following,” and after
first, second, ete., relating, in regular order, to the publica-
tion of the slanders of the plaintiff, their falsity, etec., in
the fifth gave as one of the material allegations, ¢ that by
reason thereof the plaintiff has been damaged in her rep-
utation,” here again entirely omitting the plaintiff’s claim.
of damages for loss of society of the husband and loss of
home, etc., and in no portion of the charge is any refer-
ence made to these elements of the plaintiff’s claim for dam-
ages, except in the instruction numbered 18 this general
one appears: “If from the evidence in the case and under
the instructions of the court the jury find the issues for
the plaintiff and that the plaintiff has sustained damages
. as charged in the petition,” followed by directions as to the
manner of estimating damages. Here the jury were plainly
informed that they might consider and find upon the ques—-
tion of damages, under all the allegations of the petition in
that respect, and no other, further, or different mention or
reference was made to or of the elements of damages to
which it was sought to direct their attention by the instruc-.
tion numbered 3 requested on behalf of defendant. The
evidence discloses that the plaintiff and her husband had
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“difficulties,” and during cross-examination she was asked
the question: “ You have left him?”” meaning her husband,
and she answered, “Yes, sir,” and there is a lack of any
direct evidence to show that it was by reason of the alleged
slanderous reports that the separation of plaintiff and her
husband ensued. We are convinced from a consideration
of all the evidence introduced bearing upon this branch of
the case, coupled with its being almost entirely ignored in
the instructions as given, that it was error to refuse the one
tendered by the defendant. To fairly submit the case to
the jury an instruction in regard to this particular por-
tion of it was necessary, and none being prepared and
given by the court on its own motion and one offered by
the defendant, the party to whose prejudice the failure to
s0 instruct would operate, it was error to refuse to give i,
and which we cannot say was without prejudice to the sub-
stantial rights of defendant.

The court, on consideration and determination of the
motion for new trial, evidently concluded that the verdict
was excessive and ordered a remittitur of the sum of §
¢herefrom, which was made by the plaintiff. It is claimed
by defendant that it was an error on the part of the court
to so rule; that it should have set the verdict aside and
ordered a new trial upon becoming convinced that the ver-
dict was too large. It is also urged that the verdict should
have been set aside on the grounds of misconduct of coun-
sel for plaintiff during the closing argument to the jury,
consisting of statements then made by the attorney. A
discussion of these two alleged errors is not necessary toa de-
cision of the case, and as there must be a new trial granted
because of the error hereinbefore indicated, and these, if
errors, will probably not occur again if a new trial takes
place, we will not further notice them.

Objections were made to certain of the instructions given
by the court on its own motion and are now urged in this
eourt, An examination of the instructions which it is
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claimed are erroneous leads us to the conclusion that some
of them are somewhat imperfect in their statements of ‘the
matters sought to be presented to the jury and of the rules
for their guidance, and some are not very skillfully drawn,
but we do not think they are open to the objections urged
against them, and as a new trial must be awarded we will
leave to the trial court, in the event of such new trial, the
task of revising and correcting any of the instructions
now in the case which it may desire to use.

The counsel for defendant, in noticing alleged errors i:
the admission of testimony, make the following state-
ment: “We contend that the court erred in admitting the
evidence in response to questions numbered 30, 31, 33, 38,
41, 50, 51, 60, 68, and 70 respectively, and especially the
questions which asked for general conversations, and the
conduct of Oscar G. Case, the husband of defendant in
error, and the arrangements made with a view of keeping
watch over the conduct of the defendant in error,” and
proceeds with an argument directed generally against all
the testimony elicited in answer to the questions enumer-
ated, and not any particular portion of it. This evidence
was, in the main, in relation to conversations between the
witness and defendant, portions of which were about mat-
ters directly in issue, and at least one of which oceurred
in the presence and hearing of plaintiff’s husband. To
the extent that the testimony disclosed that an arrange-
ment was made by which the witness and others were to
watch the conduct of plaintiff, it was competent, for it was
further disclosed that it was made by and with the consent
and probably at the solicitation of the husband and son,
although the mother, judging from what appears on this
point in the testimony, was the most active and effective
worker in perfecting such arrangements. This evidence
clearly tended to show the condition of the husband’s feel-
ing toward his wife and was material and com petent.

On the subject of evidence and errors claimed to have
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been committed by the trial court in ruling upon its ad-
missibility, the counsel for defendant further state in the
brief: “The evidence elicited to questions 292, 293, 294,
295, 296, 297, 298, 299, 300, 301, 302, 330, 332, 333, 334,
335, 336, 337, 339, 340, 342, 343, and 381 should have
been excluded by the court,” and this is followed by a
general argument as to admissibility of evidence given in
answers to interrogatories numbered in the record as indi-
cated in the statement quoted and without reference to any
particular portion or portions of it. A large part of this
testimony, considered as a whole, as counsel for defendant
elected to argue and present it for examination, related to
the life of plaintiff and husband from the date of marriage
to the time of their trouble and separation, and without
doubt some of it was incompetent and immaterial and some
proper and relevant, but, as we view it, none of this portion
prejudicial to the rights of defendant. Other portions of
this testimony which referred to conduct and acts of the
husband prior to the dates of the alleged slanders tended
to show an estrangement of his affections from the wife and
transfers of his property which were made prior to such
dates, and all of which might have been considered, and
probably were, by the jury in estimating the damages to be
awarded plaintiff, were not proper and should have been
excluded and their admission was error.

Counsel for defendant also argue an objection to question
numbered 150 in the record and the answer thereto. The
portion of this answer by which it appeared that the wit-
ness then giving testimony went to the place therein indi-
cated, at the solicitation of plaintiff’s husband to watch
her, was competent as tending to disclose the state of the
husband’s feelings toward the wife. The judgment of the
lower court is reversed and the cause remanded.

REVERSED AND REMANDED.
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ANNIS L. Hirn, APPELLANT, V. CHARLES O. PIERSON,
APPELLEE.

FiLEDp JUNE 19, 1895. No. 6329.

1. Gambling Places: PusLic NUISANCES. A place kept for
gambling purposes is a public nuisance.

2. Public Nuisances: RIGHT oF PRIVATE PERSON To INJUNC-
TION. A public nuisance, criminal in its nature, will be enjoined
at the instance of a private party only upon a showing of some
special injury suffered by him aside from that suffered in com-
mon with the remainder of the public.

: JUDGMENT FOR DEFENDANT. The evidence ex-
amined, and keld to sustain the conclusions of the trial court.

ApPEAL from the district court of Douglas county.
Heard below before FERGUSON, J.

J. W. West, for appellant.

John L. Webster, contra.

Hargrison, J.

June 9, 1893, the plaintiff commenced an action in the
alistrict court of Douglas county, in which the petition filed,
or the portion we need notice, read as follows:

“The plaintiff for cause of action states:

“1. That on or about the 17th day of December, A. D.
1892, one Frank A. Kemp was the absolute owner in fee-
simple of the fullowing described property in Douglas
county, Nebraska, to-wit: The west twenty-two feet of
the east one-half of lot 4, in block 120, in the original city
of Omaha, county and state aforesaid, said property being
kunown as No. 1321 Douglas street, in said city ; and there-
upon, to-wit, on the date aforesaid, said Kemp entered into
a lease in writing for the premises aforesaid with the de-
fendant Charleg O. Pierson, which leasing was for the term
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commencing on the 1st day of January, A. D. 1893, and
ending on the 31st day of December, A. D. 1896, a copy
of which lease is hereunto attached, marked ¢ Exhibit A,
and made a part of this petition.

2. That thereupon the said defendant Charles O. Pier-
son entered in and upon the said premises as the tenant
of him, the said IFrank A. Kemp.

“3. That thereafter, to-wit, on or about the day of
, A. D. 18—, the said Frank A. Kemp, for a valu-
able consideration, did grant, bargain, sell, and convey the
premises aforesaid to this plaintiff by a good and sufficient
warranty deed, through and by which this plaintiff*became
the absolute owner in fee-simple of the premises aforesaid»
taking the said real estate free and clear of all incumbrances
save only the lease aforesaid, and thereupon the said Charles
O. Pierson did accept, and has accepted, this plaintiff as -
landlord of the premises aforesaid and has paid rent for the
use and occupation of the said premises to this plaintiff,

“4, The plaintiff further alleges that the said defendant
is maintaining a nuisance in and upon the said premises,
which nuisance consists in this, to-wit, that the said defend-
ant is using the said premises as a gambling place, and is
keeping and maintaining thereon and therein gamblimg
tables, and is maintaining thereon and therein a faro bank,
and is maintaining and carrying on thereon and thereim
games of chance, known as keno, roulette, hazard, and
varions other and sundry games of chance, the technical
names of which are to this plaintiff unknowa.

“5. The plaintiff further alleges that the keeping and
maintaining upon and in the premises aforesaid of the
nuisance as aforesaid has brought the premises aforesaid
into ill-repute, and if permitted to be maintained and car-
ried on in and upon the said premises, the plaintiff will be-
come subject to statutory liabilities, which will bring upon
her great and irreparable injuries, and will subject her to
public scandal and disgrace.
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“¢. The plaintiff further alleges that the keeping and
maintaining of the nuisance aforesaid in and upon the said
premises is a great and irreparable injury to the plaintiff’s
said property, from the nature and character of which in-
jury redress at law would be uncertain and inadequate, and
the damages resulting therefrom impossible of ascertain-
ment. * * *

“7. The plaintiff further alleges that the defendant, for
the purpose of more effectnally carrying on and maintain-
ing said nuisance in and upon said premises, is about to
alter and rebuild the interior part of said building by
changing the partitions and stairways therein contained so
that the said building shall be cut up intodivers and sundry
secret passages, stairways, and rooms, and is about to cut
and alter the water pipes, sewer pipes, and gas pipes and
connections thereof in and upon the said building, to the
great and irreparable injury of the plaintiff and her said
property, and from the nature and character of said prop-
erty and building, such alterations, additions, and changes
of said building would cause great and irreparable injury
to the plaintiff’s said property.

“ Wherefore the plaintiff prays that the said defendant
and his agents and employes, and each of them, be re-
strained by order of this court from maintaining, or per-
mitting to be maintained, or from carrying on, or permit-
ting to be carried on, in, or upon, or about the said premises
any games of chance, gambling tables, faro banks, roulette
wheels, or games of poker or hazard, and each and every
other game of, or under, any name whatsoever, and be re-
strained from altering, changing, rebuilding, or removing
any of the partitions, walls, floors, stairways, passage-ways,
doors, or windows in, upon, or about said building, and
from changing, cntting, removing, or altering any of the
water pipes, sewer pipes, or gas pipes, or the connections
thereof, in, upon, or about the said premises; and for such
other and further relief as in equity and good conscience
she may be entitled to have.”
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The lease, “Exhibit A,” was conditioned for the pay-
ment of rent by the tenant of $2,500 per year, to be paid
monthly in advance, the tenant also to pay water rent and
taxes, and contained the following statement in relation to
alterations and repairs: “The said party of thesecond part
is to have the right to make such necessary alterations and
repairs in and about the said premises as may be necessary
for the conducting of his business, and to rebuild and alter
the stairways in and about the said building, and to alter,
change, and rebuild the front of the said building; such
alterations and repairs of said building to be made under
the direction of the superintendent of buildings of Omaha;
and the said party of the second part hereby agrees, if the
party of the first part so elects at the termination of this
lease, to restore the front of eaid building and leave it in
the condition it now is; all such repairs and alterations to
be paid for by the party of the second part, and to be made
without expense to the party of the first part.”

The premises wereleased toand occupied by defendant for
saloon purposes. On the day the action was instituted a
restraining order was made and issued, and the hearing of
the application for an injunction was fixed for the 17th day
of June, 1893, on which date plaintiff was granted time to
prepare and file affidavits in support of her application for
injunction, and the hearing was continued to June 19,1893,
The following journal entry shows what was done on June
19th: “Now, on this 19th day of June, A. D. 1893, this
cause came on to be heard upon the petition and the evi-
dence for final disposition, and the court, being fully ad-
vised in the premises, and having heard the arguments of
counsel for both plaintiff and defendant, finds that the
plaintiff is not suffering any pecuniary injury from the
nuisance complained of, and that there is no equity in
plaintiff’s bill. It is therefore ordered, adjudged, and
decreed, and considered by the court that plaintiff’s ap-
plication for an injunction be refused, and the temporary
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restraining order be and hereby is discharged, and plaint-
iff’s bill be dismissed at her costs; to which findings,
judgment, and order of the court the plaintiff at the time
excepts, and is given forty days from the rising of the court
to prepare and serve her bill of exceptions.”

The evidence discloses that the rooms on the second or
apper floor of the building occupied were used for gam-
bling and open to the public and resorted to for such pur-
pose. One of the questions argued and presented for de-
termination is, whether a house kept for gambling is a
common or public nuisance. This must, in view of the
authorities bearing upon it, be answered in the affirmative.
(See Roscoe, Criminal Evidence, 821; Garrett, Nuisances,
297; Rex v. Rozier, 1 B. & C. [Eng.], 272; Wood, Nui-
sances, 63; Rex v. Dizon, 10 Mod. [Eng.], 336 8 Am. &
Eng. Ency. of Law, 1073.)

Another point discussed and presented for athldlcatlon
is, will the continuance of a public nuisance, and one which
is criminal in its nature, be enjoined in an action for such
purpose by a private party? It has been stated by this
court that a public nuisance will be enjoined in a suit in-
stituted by a private party for such purpose, but ouly when
the plaintiff does or will sustain a special damage, a per-
sonal injury distinet from that which he suffers in common
with the rest of the public (Shed v. Hawthorne, 3 Neb.,,
179), and in the case of Farrell v. Cook, 16 Neb,, 483, this
rule was applied where the nuisance enjoined was both
public and criminal in its nature, and was again recognized
in the case of Barton v. Union Catile Co., 28 Neb., 350.
The only thing remaining for us to determine in this case
is whether the plaintiff established such special damage,
such a distinct personal injury as to warrant the granting
of an injunction agaiust the continuance of gambling upon
her premises. The case of Farrell v. Cook, supra, was one
in which the nuisance enjoined was near the plaintiff’s
residence and materially disturbed the complainant in the
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enjoyment of his home. In the case at bar it is conceded
that the plaintiff was not a resident of Omaha or of this
state, hence there was no special injury to plaintiff’s habita-
tion or home or enjoyment thereof, such as was the basis
of the action of the court in granting the injunction in the
case cited. We have carefully examined all the evidence
in this case, and from such examination are satisfied that,
although conflicting as to some particulars, it sustains the
conclusion of the trial judge, from which he announced that
the plaintiff had not made a sufficient showing to entitle her
to the relief asked. The judgment of the district court
must be :
AFFIRMED.

L R. Aurer Er AL. v. L. L. COVEY ET AL,
FiLED JUNE 19, 1895. No. 6140,

Trial: RuLiNGs oN EVIDENCE: REVIEW. Error cannot be predi-
cated upon the refusal of the district court to permis a witness
to answer & certain question, when there was made no offer of
proofs which would be elicited if the desired answer was per-
mitted to be made.

Error from the district court of Howard county. Tried
below before HArRISON, J.

T. T. Bell, for plaintiffs iuo error.

Paul & Templin and W. H. Thompson, contra.

Ryan, C.

In the district court of Howard county plaintiff replev-
ied from the defendant 171 steers, being such surviving
part of 200 as had been entrusted to the defendant for
keeping through the winter of 1890 and 1891. The
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plaintiff also claimed damages to the amount of $300 on
account of the negligent manner in which said 171 steers
had been kept, as well as the market value of the other
twenty-nine head, which had died or been lost, estimated
at $810. The defendant claimed the right to the posses-
sion of the cattle replevied by virtue of his right to an
agister’s lien by reason of the performance of his own un-
dertakings, evidenced by a written contract, by virtue of
which he undertook and did care for and “rough through
the winter of 1890 and 1891, 200 head of Utah cattle, at
$5 per head.” It was stipulated in this agreement that
if aforesaid cattle were lost, or should die through the neg-
lect or fault of the defendants, that they should pay the
market value of all cattle which “are so lost or die.” Tt
was conceded that in some inexplicable manner two steers
were lost, but the contention of the defendants was that the
other twenty-seven head died without their fault or neglect.
There was a verdict and judgment for the defendants in
the sum of $870.32.

In argument plaintiffs urge as one ground of reversal
that they should have been permitted to show what mean-
ing was attached to the expression “roughing through the
winter.” It is a sufficient answer to this to say that there
was no offer made whereby was shown what the witness, if
permitted, would testify was such meaning. The alleged
error, if such it-was, is not available, as has been held in
many cases by this court. It is urged that the verdict was
for too large an amount, but we can only say as to this
that it was within the limits of the proofs, and therefore
we cannot now say it was excessive. These are the only
questions discussed in the brief of plaintiffs in error. The
judgment of the district court is

AFFIRMED.

HARRISON, J., baving presided at the trial in the district
court, took no part in the decision of this case.
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MicaAEL O’DONOHOE, APPELLEE, V. MiLToN D. PoLk
ET AL., APPELLANTS,

FiLep Junk 19, 1895. No. 5947,

1. Pleading: WAIVER OF MATERIAL ALLEGATION. The want
of a material allegation in a petition may be waived by a failare
to challenge attention to it in the district court.

2. Conflicting Evidence: Review. Findings of fact upon con-
flicting evidence will not be disturbed on appeal unless mani-
festly unsustained by the evidence.

APPEAL from the district court of Cass county, Heard
below before CEAPMAN, J.

C. 8. Polk and Mockett, Rainbolt & Polk, for appellants.
Matthew Gering, contra.

Ryax, C.

The appellee alleged in the district court of Cass county
that he had obtained on August 24, 1891, a judgment in
the county court of said county against Milton D. Polk
for the sum of $499.25 and costs; that a transcript of said
judgment had been duly filed in the office of the clerk of the
aforesaid district court; that an execution issued upon said
judgment had been returned “No property found whereon
tolevy;” that on the 30th of August, 1889, said Milton D,
Polk had conveyed to his father, John F. Polk, certain
described real property in Cass county, which plaintiff
sought to subject to the payment of his judgment; that
said conveyance was fraudulent as against the creditors of
Milton D. Polk and was without consideration; that said
Milton D. Polk was insolvent and had no property what-
ever out of which the aforesaid judgment could be satisfied ;
that to further promote the fraudulent purpose aforesaid
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the said John F. Polk had conveyed said real property to
his brother-in-law, S. O. Leeson, who was the uncle of
Milton D. Polk, and that each of said conveyances was,
with full knowledge of each party to it, of the fraudulent
purpose which actuated every other party. The parties to
the above transfer were made defendants and upon issues
joined there was a trial, which resulted in a decree subject-
ing the above mentioned real property as prayed.

It is first insisted that there was alleged no levy upon the
real property in aid of which the equitable powers of the
district court have been invoked. If this objection had
been made before trial it would have been entitled to seri-
ous consideration, for it points to a very serious defect in
the petition. No question or objection was made to the
sufficiency of the averment in any respect until this hearing
on appeal, and it is now too late to urge it effectually. To
the argument that there was no averment that the convey-
ances attacked prevented the subjection of the aforesaid real
property to the payment of the plaintiff’s judgment, it is
deemed sufficient to answer that while the general conclu-
sion was not stated, there were recited such facts as fully
justified the assumption that such hindrance had an actual
existence. While the evidence was such that a finding
thereon in favor of the defendant would not have been
disturbed as without sufficient support, it, on the other
hand, was not so deficient in amount or weight as to jus-
tify an interference with the decree which was actually en-
tered. 'The judgment of the district court is

AFFIRMED.
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WarTer L. SELBY ET AL. V. P. J. MCQUILLAN ET AL.
FiLep Ju~E 19, 1895. No. 5672.

Judgment Against Sureties on Appeal Bond: Norice.
Upon the rendition of a judgment against appellant in the dis-
trict court, that court has no such jurisdiction of the person of
the surety in the ‘appeal undertaking that it may render the
same judgment against him that it may against the appellant.
Moore v. Kepner, 7 Neb., 291, and Lininger v. Raymond, 9 Neb.,
40, distinguished, and Banghart v. Lamb, 34 Neb., 535, over- -
ruled.

Error from the district court of Douglas county, Tried
below before KEYSOR, J.

Hall & MecCulloch and Brown & Talbott, for plaintiffs

in error.
John P. Breen, contra.

Ryax, C.

Plaintiff in error Walter L. Selby was surety on an ap-
peal bond, by virtue of which this cause was brought to
the district court of Douglas county. The action was re-
plevin, in which John J. Wilkinson was plaintiff and P.
J. and Bridget McQuillan were defendants, Upon a ver-
dict in the district court aforesaid there was a judgment in
favor of the McQuillans for $520.82, the value of the
property replevied. Immediately following the recitation
of these facts in the record there was this language: “The
court finds that Walter L. Selby is surety upon the appeal
bond herein and that he is liable as such surety on said
appeal bond in the sum of $520.82 and the costs.” For
the sum last named there was thereupon rendered a per
sonal judgment against both Wilkinson and Selby.

By the petition in error the sole question to be deter-
mined is whether or not the district court had jurisdiction
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of the person of the defendant by virtue of the mere fact
that he had executed an appeal undertaking with Wilkin-
son, the appellant. 1In Moore v. Kepner, 7 Neb., 291,
MaxwerLL, J., delivering the opinion of this court, said:
“Objection is made that judgment was rendered against
Eatherly as surety, without notice. As a rule, sureties
upon bonds and contracts are entitled to notice of the pend-
ency of an action upon such obligations, and they will not
be concluded by the judgment unless they have had an op-
portunity to defend. But this rule has no application
where the surety has contracted with reference to one of the
parties to an action in court in the nature of the one at
bar. In such case, by becoming surety, he submits to the
jurisdiction of the court and is concluded by judgment.”
It is not at all clear from this language why the surety was
held liable. ~ Shortly afterward the writer of the above
quoted language, in Lininger v. Raymond, 9 Neb., 40,
more clearly expressed his meaning, for he said: “In
Moore v. Kepner, T Neb., 291, it was held that judgment
might be rendered against a surety on an appeal bond in
replevin, the case having been appealed from the county
court of York county to the district court, where judgment
was rendered against the appellant and his surety. This
was proper. (General Statutes, 257.) But it does not ap-
ply to an ordinary replevin bond.” The principle upon
which this proposition in the case of Moore v. Kepner, su-
pra, was decided was that a party, by signing an appeal
bond, submitted himself to the jurisdiction of the district
court, for such effect resulted from the statute. Turning
to page 257, General Statutes, above referred to, we find
the section concerning appeals, which is in this language:
“Sec. 37. When judgment is affirmed, the district court
shall, on motion, render judgment against the appellant and
his sureties for the amount of the judgment below, dam-
ages, and costs, in case such damages can be ascertained by
the court without a trial.” The above section had been
37
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repealed long before the filing of the opinion or the tak-
ing of the appeal in Banghart v. Lamb, 34 Neb., 535,
but without this fact being noted this court declared the
law in relation to the rendition of judgment against an ap-
peal surety to be the sameas had been recognized in Moore
v. Kepner, supra, and Lininger v. Raymond, supra. When
the oversight above noted was discovered, this court, upon
its own motion, ordered a rehearing. The cause was settled
and dismissed, so that no opportunity earlier than the pres-
ent has ever been presented to correct this mistake. The
statute which should have been applied in Banghart v.
Lamb, supra, was the same as must be applied in the case
at bar, and this is its language: “ When an appeal shall be
dismissed, or when judgment shall be entered in the district
court against the appellant, the surety in the undertaking
shall be liable to the appellee for the whole amount of the
debit, costs, and damages recovered against the appellant.”
(Code, Civil Procedure, sec. 1014.) This section makes no
reference to the rendition of judgment against an appeal
surety, neither does it purport to make him a party to the
appeal which by the undertaking which he has signed he
has cansed to be accomplished. The statute, as it now
stands, simply declares that the judgment and costs shall
be the amount for which the appeal surety is liable. It
provides no special remedy for the enforcement of that lia-
bility. Because of the repeal of the section of the statute
upon which was based the conclusion announced in Moore
v. I{epner and in Lininger v. Raymond, those cases are
no longer an authority for the rendition of a judgment
against an appeal surety in an action wherein the appeal
undertaking is filed. The case of Banghart v. Lamb, supra,
having been décided under the mistaken blelief that the
statute was as it stood when the above two cases were de-
> cided, must be and is overruled. The judgment of the dis-
trict court against Walter L. Selby was without warrant of
law and is therefore
REVERSED.
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AvuGusT CARSTENS, APPELLEE, V. JAMES W. ELLER
ET AL., APPELLANTS,

FiLED JUNE 19, 1895. No. 5925.

Conflicting Evidence: REvIEw. In thisappeal isinvolved only
a question of fact determined upon conflicting evidence by the
district court. In such case the judgment will not be reversed.

ApPPEAL from the district court of Douglas county.
Heard below before IrvINE, J.

A. 8. Churchill and J. W. Eller, for appellants,
Connell & Ives, contra.

Ryan, C.

The appellee began this action in the district court of
Douglas county for the foreclosure of a purchase money
real estate mortgage. The appellants, J. W. Eller and
Frances E. Eller, his wife, James W. Logan and his wife,.
who made the aforesaid mortgage, defended upon the ground
that the debt secured had been fully paid. The rights of
Mary A. Putney and her husband are based on a subse--
quent mortgage to that on which foreclosure proceedings.
were begun, hence they need not be described more at
length,

There is but one question material to the determination
of this appeal, and that is whether a deed, in consideration.
of $7,500 made by J. W. Eller and his wife, was delivered
to and accepted by the appellee. If this fact existed, the-
mortgage upon which foreclosure proceedings were begun
was fully paid and appellee was not entitled to maintain his
action for the relief indicated. It is quite probable that
the appellee and his wife agreed to accept the conveyance
of the real property above referred to in full discharge of



516 NEBRASKA REPORTS. [Vor. 45

Carstens v. Eller,

the balance due upon appellee’s mortgage on a part of the
property mortgaged. He, however, refused to accept of
any payment or receive the deed tendered him until he had
consulted his attorney with reference to the title which the
proposed deed, when delivered and accepted, would vest in
him. Appellee, with Mr. and Mrs. Eller, .thereupon tog
gether went to said attorney’s office and there Mr. Eller

submitted the proposed conveyance and other papers for
" approval. Theattorney for appellee, upon various pretexts,
avoided passing upon the question submitted for his judgment
and succeeded in deferring action until some indefinite day
in the future, It is unnecessary to inquire how it happened.
1t is sufficient to state that after the meeting in the attor-
mey’s office appellee refused further to proceed with his
grade. There were various efforts upon the part of Mr. Eller
to commit appellee to the terms doubtless previously as-
sented to by Carstens, but without success, for the appellee
insisted that he had not in law bound himself and did not
propose so to do. When foreclosure proceedings were
begun Mr. Eller, his wife, and their associates asserted that
the deed, when submitted to Mr. Ives, the attorney of ap-
pellee, passed the title to said appellee for the reason alleged,
that it was tendered and received as a conveyance. Upon
this question, which was one of fact, it cannot be claimed
that there was less than a conflict of evidence. The dis-
t¢rict court found adversely to the appellants. This finding
was amply sustained by the proofs, and the judgment ap-
pealed from is therefore

AFFIRMED,

IrviNg, C., not sitting.
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W. B. RicE, APPELLEE, v. WiLLIAM WINTERS ET AL,
APPELLANTS.

FI1LED JUNE 19, 1895. No. 6435.

1, Bill of Exceptions: AuUTHORITY OF CLERK To SiaN. The
mere stipulation of counsel in a case that the clerk of a court
may sign and allow a bill of exceptions is not sufficient to con-
fer authority upon him to do so. To confer authority upon the
clerk of a district court to sign and allow a bill of exceptions it
must appear that the judge is dead, or that he is prevented by
sickness, or absence from his district, from signing and allowing
the bill; or the parties to the litigation, or their counsel, must
agree upon the bill of exceptions, and attach thereto their writ-
ten stipulation to that eflect. Scoft v. Spencer, 42 Neb., 632,
followed.

2. Mortgages: PAYMENT: SUBROGATION. A owned real estate
on which B had a first and C a second mortgage. D loaned A
money to pay off B’s mortgage. A agreed to and did secure D’s
loan by an apparent first mortgage on the real estate. The loan
made by D was used in paying off the mortgage of B, and he
released the same. When the mortgage of A to D was delivered,
the mortgage records showed a marginal release of C’s mortgage
signed ‘'C, by J.”” It turned out that C’s mortgage had never
been paid, and was released by J without authority, Held,
That D was not entitled to be snbrogated to the lien held by B
by virtue of his mortgage against the real estate.

3. Subrogation. The doctrive of subrogation is not administered
by courts of equity as a legal right, but the priuciple is applied
to subserve the ends of justice and to do equity in the particu-
lar case under consideration. It does not rest on contract, and
no general rule can be laid down which will afford a test in all
cases for its application. Whether the doctrine is applicable to
apy particular case depends upon the peculiar facts and circum-
stancesof such case. South Owmruha Not. Bank v. Wright, 45 Neb,
23, followed.

: VOLUNTARY PAYMENT. A person, seeking the benefit of
subrogation must have paid a debt due to a third party before he
can be substituted to that party’s right; and in’ doing this he
must not act as a mere volunteer, but on compulsion to save
himself from loss by reason of a superior lien or claim on the

4.
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part of the person to whom he pays the debt. The right of sub-
rogation is never accorded in equity to one who is a mere volun-
teer in paying a debt of one person to another. Ztna Life Ins.
Co. v. Middleport, 124 U. 8., 534, followed.

: MORTGAGES: PRIORITY. The fact that a subsequent mort-
gagee’s lien will occupy the same relation to the property, if one
who has advanced money, secured by a mortgage on the real es-
tate to pay off the prior mortgage, is subrogated to the rights of
thbe holder of such first mortgage, affords no reason why equity
should permit the party so advancing the money to be subro-
gated to the rights of the holder of the first mortgage.

6. Mortgages: Liens. When a first mortgage lien existing against
real estate is paid off, the lien of a second mortgage thereon be-
comes at once by operation of law a first lien on the property,
and this first lien and the right to enforce it as such are vested
rights.

3.

7. Subrogation. Courts of equity will not apply the doctrine of
subrogation where to do so would be to deprive a party of a legal
right.

8. Mortgages: ABSTRACTS OF TITLE. An intending purchaser or
mortgagee of real estate relies and acts upon the recitals of an
abstract made of the title to such real estate at his peril.

: RECORDS: NOTICE. An abstract of title of cer-
tainreal estate recited that a mortgage recorded thereon in favor
of C had been released on the margin of the record where re-
corded. Held, (1) That an intending mortgagee of the property
was bound to take notice of the mortgage records, and if (Vs
mortgage had not in fact been released and the mortgagee was
prejudiced by relying upon the recital of the abstract, that his
injury was the result of his negligence; (2) that if C’s mortgage
appeared released, on the margin of the record where recorded,
by some one else purporting to act for him, the intending
mortgagee was bound to know at his peril that the party pre-
tending to act for C had authority to do so; (3) that whether
the mistake of the mortgagee was one of law or fact, or both,
whatever injury he sustained by reason of such mistake, was
attributable to his lack of care, and afforded no reason for sub-
rogating him to the rights of the holder of a mortgage on the
premises prior to C’s, which the said mortgagee had paid off
with the proceeds of a mortgage he took on said property, rely-
ing upon the correctness of said abstract.

AppEAL from the district court of Buffalo county.
Heard below before NevVILLE, J,
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The facts are stated by the commissioner.

Calkins & Prait, for appellants:

The appellants contend that the appellee, not being a
surety or guarantor of the defendant Winters, nor having
any junior lien upon the premises of any kind to protect,
and not being under any obligation, moral or legal, to pay
the notes and mortgages executed by Winters to Moore, was
a stranger. (Suppiger v. Garrels, 20 T1l. App., 625; Fina
Life Ins. Co.v. Town of Middleport, 124 U. S,, 549.)

When appellee loaned Winters the money with which to
liquidate, he was a volunteer. (Ztna Life Ins. Co.v. Town
of Middleport, 124 U. 8., 549; Suppiger v. Garrels, 20
1Il. App., 625; Richards v. Grifiith, 28 Pac. Rep. [Cal.],
485.)

There being no agreement or understanding between
Winters and the appellee that the Moore mortgages were
to be assigned to the appellee or that they were to be kept
alive and on foot for his use and benefit, he is not entitled,
as a matter of course, in equity to be subrogated. (National
Bank v. Cushing, 63 Vt., 326; Dering v. Earl of Winchel-
sea, 1 L. Cas. Eq. [6th ed., Eng.], 14; Watson v. Wilcoz,
39 Wis., 643; Downer v. Wilson, 33 Vt., 1; Guyv. Du
Uprey, 16 Cal., 196; Sandford v. McLean, 3 Paige Ch.
IN. Y.}, 122; Wormer v. Waterloo Agricultural Works,
14 N. W. Rep. [Ia.], 332; Fort Dodge Building & Loan
Association v. Scott, 53 N. W. Rep. [Ta.], 282; Bunn v.
Lindsay, 7 S. W. Rep. [Mo.], 473; Grady v, O’ Reilly, 22
S. W. Rep. [Mo.], 798; Kleiman v. Geiselman, 21 S. W.
Rep. [Mo.], 796; Kitchell v. Mudgett, 37 Mich., 81; Shinn
v. Budd, 14 N. J. Eq., 237; Curtis v. Kitcher, 8 Mart,
{La.], 706; Hough v. ditna Life Ins. Co., 57 Ill, 318;
Small v. Stagg, 95 Ill.,39; Wentworth v. Tubbs, 55 N. W.
Rep. [Minn.], 543; Appeal of McCleary, 12 Atl. Rep.
{Pa.], 160; Sheldon, Subrogation, secs. 2, 3, 240; Coz v.
Baldwin, 1 Miller [La.], 147.)
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Winston & Meagher, also for appellants :

The demand of a creditor which is paid with the money
of a third person, without any agreement that the security
shall be assigned or kept on foot for the benefit of such
third person, is absolutely extinguished. (Pearce v. Bryant
Coal Co., 121 TIll., 590; Swan v. Patterson, 7 Md., 164;
Bank of United States v. Winston, 2 Brock. [U. 8.], 254;
Burr v. Smith, 21 Barb. [N. Y.}, 262; 1 Jones, Mortgages,
877; Collins v. Adams, 53 Vt., 433; Gadsden v. Brown,
1 Speer’s Eq. [S. Car.], 37; Bishop v. O’ Conner, 69 Ill.,
431; Sandfordv. McLane,3 Paige Ch.[N.Y.],117; Bante
v. Garmo, 1 Sandf. Ch. [N. Y.], 384; Wilkes v. Harper,
1 Comst. [N. Y.7], 586 ; Douglass v. Fagg, 8 Leigh [Va.],
588; Young v. Morgan, 89 Ill., 199; 2 May, Insurance,
sec. 558; LErb’s Appeal, 2 P. & W.[Pa.], 296; Goswiler’s
Eistate, 3 P. & W. [Pa.], 200; McGinnis’ Appeal,16 Pa.
St., 445; Lioyd v. Galbraith, 32 Pa. St., 103; Richmond
v. Marston, 15 Ind., 134 ; Marvin v. Vedder, 5 Cow. [N. Y.],
671; Clark v. Moore, 76 Va., 262; Hooper v. Robinson,
98 U. 8, 539.)

Where the demand of a creditor is paid by the money
of a third person, not himself a creditor, without any agree-
ment that the security shall be assigned or kept on foot for
the benefit of such third person, the demand is absolutely
extinguished. (White v. Cannon, 125 11l., 412; Bayard v.
MceGraw, 1 111 App., 134.)

A mere stranger or volunteer cannot, by paying a debt
for which another is bound, be subrogated to the creditor’s
rights, in respect to the security, by the real debtor ; but
if the person who pays the debt is compelled to pay for the
protection of his own interests and rights, then subrogation
should be made. (Beaver v. Slanker, 94 111., 183; Downer
v. Miller, 15 Wis., 677; Wilkes v. Harper,1 N. Y., 586 ;
Van Winkle v. Williams, 38 N. J. Eq., 105; Paige, Modern
Equity Jurisprudence, p. 875; Wadsworth v. Blake, 43
Minn., 509; Evans v. Rhea, 14 S. W. Rep. [Ky.], 82.)
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‘Where the creditor of a debtor, ont of necessity to pro-
tect his own interest, purchases a prior lien or incumbrance
he will be entitled in equity to be subrogated; but the
mere voluuteer or a stranger will not be. (Beaver v. Slanker,
94 TIL., 175.)

‘Where there was an agreement, the doctrine of subro-
gation is recognized. (Gans v. Thieme, 93 N. Y., 225;
Tradesmen’s Building Association v. Thompson, 32 N. J.
Eq., 133; Detroit Fire & Marine Ins. Co.v. Aspinwall, 12
N. W. Rep. [Mich.], 214 ; Sidener v. Pavey, 77 Ind., 241;
New Jersey M. R. Co. v. Wortendyke, 27 N. J. Eq., 660;
Shinn v. Budd, 14 N. J. Eq., 234.)

‘Where there is no agreement that the party so advane-
ing the money shall be sabrogated to the prior lien-holder,
there can be no subrogation in equity. (Small v. Stagg, 95
I, 39; White v. Cannon, 125 111, 412; Banta v. Garmo,
1 Sandf. Ch. [N. Y.], 383.)

Even where there is an agreement it has been held that
a volunteer cannot be subrogated to the position of a prior
claimant. (Mather v. Jenswold, 32 N. W. Rep. [Ia.], 512;
Wormer v. Waterloo Agricultural Works, 62 Ia., 699 ; Weid-
ner v. Thompson, 28 N. W. Rep. [1a.], 422.)

The mere fact that a party is a subsequent mortgagee
does not entitle him to an assignment of a prior mortgage.
There must be some peculiar equity. (Vandercook v. Cohoes
Savings Institution, 5 Hun [N. Y.}, 641 ; Dings v. Parshall,
7 Hun [N. Y.], 522.)

R. A. Moore, contra, cited as to plaintiff’s rights to sub-
rogation: McKenzie v. McKenzie, 52 Vt., 271; Cobb wv.
Dyer, 69 Me., 494; Levy v. Martin, 48 Wis., 198; Blod-
gett v. Hitt, 29 Wis., 169; Crippen v. Chappel, 35 Kan.,
495; Harris, Subrogation, secs. 811, 816; Betts v, Sims, 35
Neb., 840; Cheesebrough v. Millard, 1 Johns. Ch. [N. Y.],
412; Everston v, Central Bank of Kansas, 6 Pac. Rep.
{Kan.], 611.)
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Marston & Nevius, also for appellee.

Ragan, C.

From the transcript of the record and the briefs of
counsel we understand the facts in this case to be substan-
tially these: On the 15th of June, 1887, William Wint-
ers became indebted to one R. A. Moore, and as an evidence
of such indebtedness executed and delivered to Moore on
said date two notes of $700, each due respectively on the
15th days of June, 1888 and 1889, and secured said debt
by a mortgage upon certain real estate. On the 30th day
of April, 18388, Winters also became indebted to Grommes
& Ullrich in the sum of $3,829.76, and as an evidence of
said debt gave to them a series of notes, the last two of
which were for $600 and $429.76, respectively, and due
October 31 and November 30, 1888. To secure this debt
Winters executed to Grommes & Ullrich a mortgage upon
the same real estate which he had previously pledged to
Moore; the Grommes & Ullrich mortgage became a second
lien upon the property, the incumbrance of Moore being a
first lien. Winters subsequently paid all the mortgage
debt owing to Grommes & Ullrich except the aforesaid last
two notes of the series. In June, 1889, one John M. Lay,
resided in the city of Kearney, Nebraska, and was in the
habit of tuking applications of persons desiring to borrow
money and of referring such applications to one W. B.
Rice, who, if the security proved acceptable, would make
the loan applied for. About this date one E. B. Jones, an
attorney at law at Kearney, seems to have bad in his
possession for collection the Moore mortgage, at least
he wasthen pressing Winters for its payment. Lay, learn-
ing of this fact, took Winters’ application for a loan of
$1,300, to be secured by a first mortgage on the premises
already mortgaged by Winters to Moore, such loan to be
used for the purpose of paying the Moore mortgage. June
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1, 1889, Rice accepted Winter’s application and loaned him
81,300, taking his note therefor, secured by a mortgage on
the same premises mortgaged by Winters to Moore, and
with the $1,300 the Moore mortgage was paid off and by
Moore duly discharged of record on the 6th of June, 1889.
About the same date said Jones released and discharged on
the margin of the record where it was recorded the Grommes
& Ullrich mortgage, or attempted to do so. It seems also
that an abstract of the title of the real estate mortgaged was
furnished to Rice before he parted with the money loaned
to Winters, and that this abstract contained a notation of
the abstracter that the Grommes & Ullrich mortgage had
been released on the margin of the record where recorded.
Rice brought this suit in equity in the district court of
Buffalo county to foreclose the mortgage given him by
Winters on the 1st of June, 1889, prayed for an account-
ing of the amount due him on said mortgage from Winters,
and that he might be given a first lien upon the real estate
described in said mortgage to secure the payment of the
amount found due. Winters was made a party defendant
to this action, but his connection with the case need not be
further noticed. Grommes & Ullrich were made or became
parties to the suit, and filed an answer in the nature of a
cross-petition, setting out the execution and delivery to them
of the mortgage, above mentioned, by Winters; that the
last two notes which the mortgage was given to secure,
namely, the notes for $600 and $429.76, with interest, re-
mained past due and wholly unpaid; they prayed for an
accounting of the amount due them from Winters, and that
they be given a first lien upon said mortgaged premises for
its payment. To this answer and cross-petition of Grommes
& Ullrich, Rice replied: (1) That the Grommes & Ullrich
mortgage had been fully paid and that there was nothing
due thereon; (2) that it had been duly released and dis-
charged of record by one E. B. Jones, acting as the agent
and attorney for Grommes & Ullrich; (3) the execution of
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the mortgage of the 15th of June, 1887, by Winters to
Moore; that the mortgage he, Rice, sought to foreclose in
this action was made for the purpose of and the proceeds
used in paying off this Moore mortgage; and he prayed as
in his petition he had already, and further, that he might
be subrogated to the lien which Moore held against the
premises by virtue of the mortgage which Winters had
given him thereon, and which had been paid by the pro-
ceeds of the mortgage now sought to be foreclosed. The
district court made, among others, the following special
findings :

*“The court further finds that one E. B. Jones, an attor-
ney at law, undertook to release the security mortgage of
Grommes & Ullrich by a release entered upon the margin of
the record, but that the said Jones undertook to release said
mortgage without first obtaining authority therefor, and
that said Jones never was authorized by the said defendants,
Grommes & Ullrich, to release said mortgage, and that said
mortgage was never released, and has been at all times
since the recording thereof, and now is, a valid and sub-
sisting mortgage lien against said premises; that there is
due to the said defendants Grommes & Ullrich, from the
said defendant William Winters, upon their mortgage the
sum of $1,455.39, with interest thereon at the rate of eight
per cent per annum from this date, and that the same is a
valid and second mortgage lien against said premises.

“The court further finds that the proceeds obtained from
the mortgage given by the said defendant Winters to the
said plaintiff Rice were used to pay off and obtain a release
and discharge of the mortgage executed by the said defend-
ant William Winters to the said R. A. Moore.

“The court further finds that there is due to the said
plaintiff Rice from the said defendant William Winters
upon his said mortgage the sum of $1,600.65, with interest
thereon from this date at the rate of ten per cent per an-
num; and the court finds as a matter of law that the plaint-
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iff is, by reason of the facts found above, entitled to be
subrogated to the lien of the mortgage so as aforesaid exe-
cuted by the said William Winters to the said R. A. Moore,
and that the plaintiff’s lien is accordingly prior and superior
to the lien of the said Grommes & Ullrich, and is a valid
first mortgage lien against said premises.”

To reverse this decree Grommes & Ullrich have ap-
pealed.

1. The bill of exceptions in this case was settled by the
clerk of the district court of Buffalo county in pursuance
of a written stipulation that he might do so, signed by the
counsel for the parties to this action; but said stipulation
does not recite that what purports to be is in fact the cor-
rect bill of exceptions in the case. The mere stipulation of
counsel in a case that the clerk of the court may sign and al-
low a bill of exceptions is not sufficient to confer authority
upon him to do so. To confer authority upon the clerk of a
district court to sign and allow a bill of exceptions it must
appear that the judge is dead, or that he is prevented by
sickness, or absence from his district, from signing and al-
lowing the bill; or the parties to the litigation, or their
counsel, must agree upon the bill of exceptions and attach
thereto their written stipulation to that effect. (Scott v.
Spencer, 42 Neb., 632.) We are therefore precluded from
looking into the evidence which accompanies the record of
this case. . '

2. The sole question remaining is whether the pleadings
in the case support the finding and decree of the district
court. Had the finding of the district court been a general
one, then it is clear that a decree based on such finding
would have found ample support in the pleadings, and been
conclusive upon this court; but the court has found spe-
cially that the Grommes & Ullrich mortgage was never re-
leased, that it is a valid and subsisting lien upon the prem-
ises, and as it stands of record, superior to the mortgage
lien of Rice; but the learned court concluded as a matter
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of law that solely because the Moore mortgage, which was
a lien upon the premises superior to the mortgage of
Grommes & Ullrich, was paid off and discharged with the
money which the mortgage of Rice was given to secure,
therefore Rice was entitled to be subrogated to the lien
which Moore held against the premises by virtue of his
mortgage thereon. Is this conclusion of law of the learned
district court correct? The proposition may be thus stated :
A owns real estate on which B has a first and C a second
mortgage. D loans A money to pay off B’s morigage. A
agrees to and does secure D’s loan by an apparent first
mortgage on the real estate. The loan made by D is used
in paying off the mortgage of B, and he releases the same.
When the mortgage of A to D is delivered, the mortgage
records show a marginal release of C’s mortgage signed
“C, by J.” It turns out that C’s mortgage has never
been paid, and was released by J without authority. Is
D entitled to be subrogated to the lien B held, by virtue of
his mortgage, against the real estate? There is some con-
flict in the authorities.

In Emmert v. Thompson, 52 N. W. Rep. [Minn.], 31, it
was held: ¢ Where one loans money upon real estate se-
curity for the express purpose of paying off and discharg-
ing liens or incumbrances on the same property, expecting
and believing, in good faith, that his secarity will, of rec-
ord, be substituted in fact in place of that which he dis-
charges, he is not a volunteer, a stranger, or an intermed-
dler, nor is the original debt or lien or incumbrance
considered extinguished, if justice requires that it should
be kept alive for the benefit of the person advancing the
money.” The facts in this case were very much like those
in the case at bar, and the court answered the question we
have propounded above in the affirmative. There are
other authorities of eminent respectability which by their
decisions have given the same answer to the question; but
we are persuaded that the decided weight of authority af-
fords a negative answer to the question.
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In South Omaha Nat. Bank v. Wright, 45 Neb., 23, this
court said: “The doctrine of subrogation is not adminis-
tered by courts of equity as a legal right, but the principle
is applied to subserve the ends of justice, and to do equity
in the particular case under consideration. It does not rest
on contract, and no general rule can be laid down which
will afford a test in all cases for its application. Whether
the doctrine is applicable to any particular case depends
upon the peculiar facts and circumstances of such case.”

In the article entitled ¢ Subrogation,” 24 Am. & Eng.
Ency. of Law, at page 281, the authorities are collated,
and the result of their holding is thus stated: “One who
advances money to pay the debt of another, in the absence
of agreement, express or implied, for subrogation, will not
be entitled to succeed to the rights and remedies of the
creditor so paid, unless there is some obligation, interest, or
right, legal or equitable, on the part of such person in re-
spect of the matter concerning which the advance is made,
as otherwise he is a stranger, a volunteer, an intermeddler,
to whom the equitable right of subrogation is never ac-
corded.”

In Fort Dodge Building & Loan Association v. Scott, 53
N. W. Rep., 283, the supreme court of Iowa said: “One
who loans money to satisfy several mortgages on property,
and takes another mortgage on the property, without exam-
ining the records, and relying merely on an abstract not
entirely up to date, which fails to notice the rendition of a
recent judgment, is not entitled to subrogation under said
mortgages to rights paramount to the judgment.”

In Kitchell v. Mudgelt, 37 Mich., 81, it was said: “K.
paid off and discharged the first two out of three mort-
gages on certain property, and then took a new mortgage
for the amount paid. Held that this was subsequent to
the one left unpaid, and that K. was not entitled to be sub-
rogated to the rights of the first two mortgagees.”

In Watson v. Wilcox, 39 Wis,, 643, that court held:
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“Qne who, having no interest to protect, voluntarily loans
money to a mortgagor for the purpose of satisfying and
canceling the mortgage, taking a new mortgage for his own
security, cannot have the former mortgage revived and
himself subrogated to the rights of the mortgagee therein.”
Ryan, C. J., speaking for the court, said: * Before the ap-
pellant took his own mortgage from George and Harriet
Harvey, he was a stranger to the title, and had no connec-
tion with the mortgage debt due to Sarah Ann Hodson.
His action in the premises was voluntary. He first pro-
posed to purchase the Hodson mortgage, but subsequently
abandoned that intention and advanced the amount due
upon it for the Harveys, for the express purpose of sat-
isfying and canceling the Hodson mortgage. This was
dove. The appellant thereupon took a new mortgage for
his own security. It is difficult to see how the doctrine of
subrogation can aid him.”

In Sandford v. McLean, 3 Paige Ch. [N. Y.], 116, the
chancellor, speaking to the point under consideration, said:
¢TIt is only in cases where the person advancing money to
pay the debt of a third party stands in the situation of a
surety, or is compelled to pay it to protect his own rights,
that a court of equity substitutes him in the place of the
creditor, as a matter of course, without any agreement to
that effect.”

In Aina Life Ins. Co.v. Middleport,124 U. S., 534, the
supreme court of the United States, discussing the doctrine
of subrogation, held: (1) That the person seeking its bene-
fit must have pald a debt due to a third party before he can
be substituted to that party’s rights; and (2) that in doing
this he must not act as a mere volunteer, but on compulsxon,
to save himself from loss by reason of a superior lien or
claim on the part of the person to whom he pays the debt,
as in cases of sureties, prior mortgagees, ete. The right is
never accorded in equity to one who is a mere volunteer in
paying a debt of one person to another.
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In Banta v. Garmo,1 Sandf. Ch. [N. Y.], 383, the facts
are thus stated in the syllabus: ‘“B. loaned money to G.
to pay off a mortgage on the security of a new mortgage
on the same lands. The old mortgage was paid off, and a
discharge of the same duly executed. W. recovered a
judgment against G., which was docketed after the first
mortgage, and on which the lands were sold to him by the
sheriff, prior to the mortgage to B. This sale was over-
looked in B.’s examination of the records for liens. Held
that B. was not entitled to be subrogated .to the old mort-
gage, or to set it up in order to give hima lien prior to the
judgment and sheriff’s sale.”

It is argued by counsel for Rice that the facts here
make a proper case for the application of the doctrine
of subrogation by a court of equity, for the reason that
while Moore’s mortgage remained unsatisfied Grommes
& Ullrich’s lien upon the mortgaged premises was sub-
ject thereto, and they would not be injured or preju-
diced if Rice should be subrogated to the lien which
Moore held, as their lien would occupy the same. rela-
tion to the property after subrogation that it did prior
to the satisfaction of the Moore mortgage. In Bohn Sash
& Door Co. v. Case, 42 Neb., 281, a morigage lien ex-
isted against an owner’s real estate. He entered into a
contract with B. to furnish’certain labor and material and
erect for him certain improvements on said real estate. B.
complied with his contract and furnished labor and mate-
rial to a considerable amount. After B. had furnished the
labor and material the owner procured a loan from C. with
which to pay off and discharge the mortgage on his real
estate, agreeing to secure such loan by a first mortgage. C.
made the loan to the owner and the latter executed to him
a mortgage, which was duly recorded, and the prior mort-
gages were released and discharged of record. The owner
pot having paid for the labor and material furnished by B.,
the latter brought suit to obtain a lien against the property

38
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under the mechanic’s lien statute. C. was made a party to
the action and asked the foreclosure of his mortgage, and
sought to be subrogated to the liens held by the mort-
gagees whose mortgages had been paid and discharged
with the proceeds of C.s loan made to the real estate
owner. It was urged in that case as a reason why the
doctrine of subrogation should be applied that B.’s lien for
labor and materials, when the same were furnished, was
subject to the then existing mortgages on the real estate,
and that he would not be prejudiced by allowing C. to
be subrogated to the liens of the mortgagees whose mort-
gages he had discharged. The district court adopted this
view, but this court on appeal reversed the decree of the
district court, and held that C. was not entitled, under the
facts, to subrogation. The fact that a subsequent mort-
gagee’s lien will occupy the same relation to the property,
if one who has advanced money, secured by a mortgage on
the real estate, to pay off the prior mortgage is subrogated
to the rights of the holders of such mortgage, affords no
reason why equity should permit the party so advancing
the money to be subrogated to the rights of the holder of
the first mortgage. “When the Moore mortgage was volun-
tarily paid off and discharged the mortgages of Grommes
& Ullrich became at once a first lien upon the mortgaged
premises, and they thereby acquired the legal right to hold
and enforce said lien as a first lien against the mortgaged
premises. This right and lien were property, and the mere
fact that the money which Rice’s mortgage secures was
used to pay off and discharge the Moore mortgage affords
no reason, not the slightest, why a court of equity should
deprive Grommes & Ullrich of the legal right which they
had acquired by the voluntary act of Rice and Moore.
Neither Grommes nor Ullrich said or did anything, or
omitted to say or do anything, which caused Rice to make
this loan and pay off the Moore mortgage, and the saying
or doing, or omitting to say or do, which estops Grommes
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& Ullrich from asserting the lien which they have acquired
against this property by operation of law in consequence of
the release of the Moore mortgage. What right has a
court of equity, even under the guise and in the name of
subrogation, to deprive Grommes & Ullrich of the vested
rights which they have acquired against this property,
simply because to do so would be a benefit to Rice? Courts
of equity apply the doctrine of subrogation to subserve the
ends of justice and to do equity in the particular case under
consideration. Would it be doing justice in this case to
deprive Grommes & Ullrich of the lien they have acquired
against this property by operation of law resulting from
the voluntary act of Rice and Moore and without the con-
sent, request, knowledge, or solicitation of Grommes & Ull-
rich? We confess that to our minds to do this would be
to do injustice, and furthermore, it would be using the
powers of a court of equity to strike down a legal right,
and deprive a citizen of his property. Equity follows the
law, it does not thwart it. It enforces and gives effect to
the legal rights of parties when the law is powerless to
afford a remedy. It does not take away these legal rights.

The second argument of counsel for Rice in support of”
the decree is that the mortgage records were not in fact in
the condition they appeared to be; that is, as we under--
stand it, that the record in which the Grommes & Ullrich
mortgage was recorded showed on its margin a release
signed by one Jones, and that the abstract of title made
of this property, and on which Rice acted in making this-
loan, recited that the Grommes & Ullrich mortgage had been
released on the margin of the record where it was recorded.
In other words, that Rice in making this loan acted at a.
disadvantage and under a mistake ; but the mistake of Rice,.
whether of law or fact, was the result of his own negligence.
He was bound to know the law, and if the record showed
that the Grommes & Ullrich mortgage had been released by
Jones, he was bound to know whether Jones had authority
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to execute that release. If the abstract had recited that
the Grommes & Ullrich mortgage had been released and it
had turned out that in fact no release had ever been made
or attempted to be made, then he would have acted under
a mistake of fact; but if he suffered an injury from acting
on such mistake, the injury would have still been the result
of his own negligence. An intending purchaser or mort-
gagee of real estate relies and acts upon the recitals of an
abstract made of the title to such real estate at his peril.
In Fort Dodge Building & Loan Association v. Scolt, supra,
the court, speaking to this point, said: “The only question
in the case is whether the plaintiff is entitled to have the
satisfaction of the Simmons mortgage set aside, and that he
be subrogated to all the rights of Simmons. It seems to
us that he is not entitled to such relief. The plaintiff made
the loan to Lord for the express purpose of paying the
Simmons mortgage. It was well understood that the
plaintiff was to accept a new mortgage, and plaintiff got
all he bargained for. There was no mistake, except that
the plaintiff failed to exercise the diligence required in the
examination of the records, and therefore failed to discover
the existence of the judgment and the sale thereunder. No
one can be blamed, but he must suffer loss, simply because
he was negligent. There is no principle that will allow
him to take advantage of that to the injury of the dili-
gent.” In Kitchell v. Mudgelt, supra, the supreme court
of Michigan, speaking to the same point, said : “It is said,
with great show of reason, that complainant would never
have taken up those mortgages had she not supposed she
was to have a first lien, for the land was then worth only
about the amount of the three mortgages. Now this may
be true, and still it may be equally true that if she bas
taken a mortgage negligently on land covered by another
she can have no relief. Now complainant was notified by
the record and by the Phibbs mortgage that Mrs. Mudgett
also held one on the same lands, yet it is not claimed that she
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required Mrs. Mudgett to release lers or to postpone the
lien. How can the court know that Mrs. Mudgett would
have consented to release or postpone if it had been re-
quired of her? And how can the court compel her to do
that which, with competent authority to assent to or reject,
she might perhaps at the time have rejected?” And in
Banta v. Garmo, supra, the assistant vice-chancellor, speak-
ing to the question under cousideration, said: “A further
argument is made in behalf of the complainant, on the
ground of mistake in canceling the prior mortgage. This
is not strictly the fact, as that act was done intentionally,
and the mortgagee in that mortgage is content. The mis-
take consisted in the belief that the complainant was ac-
quiring an unincumbered title by his mortgage. This kind
of mistake is of frequent occurrence, but I never heard of
an instance where the suffering lender was permitted to
trace back his money into the hands of a stranger who
had received it in discharge of an elder lien than the one
newly discovered, and thereupon to set up such stranger’s
lien to overreach the intervening incumbrance. - * * ¥
No case can be found where a third person, after volun-
tarily and intentionally discharging a lien in which he had
no prior interest, and on the faith of another security, has
been permitted, as against other incumbrancers, to revive
such lien on ascertaining that his own security was worth-
less.”  In the case at bar Rice knew, and was bound to
know, when he loaned Winters the money to pay off the
Moore mortgage, that Grommes & Ullrich had mortgage
liens upon this real estate, and the very moment that the
Moore mortgage was satisfied of record that the Grommes
& Ullrich mortgage would become a first lien upon the
premises. Had he exercised ordinary care and diligence
he would have secured from Grommes & Ullrich a valid
release and discharge of their mortgage before he advanced
the money and paid off and allowed to be satisfied the '
Moore mortgage. If he has suffered loss or shall suffer
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loss, he has no one to blame but himself, and a court of
equity will not apply the doctrine of subrogation to a case,
where to do so would be to deprive one party of a legal
right and at the same time reward the other party for his
negligence.

The decree, in so far as it postpones the lien of Grommes
& Ullrich to that of Rice, is reversed, the cause remanded
to the district court with instructions to enter a decree giv-
ing Grommes & Ullrich a first lien upon the mortgaged
premises for the amount found due them by the district
court, and give to Rice a second lien upon the premises for
the amount found due him by the court.

REVERSED AND REMANDED,

StaTE BANK OF CRAWFORD, APPELLEE, V. JOHN
OWENS, APPELLANT, ET AL.

FILED JuNE 19,1895, No. 5680.

Review: SUFFICIENCY OF EVIDENCE. This appeal presents no
question of law. The evidence examined, and Aeld to support
the finding of the district court, and its decree affirmed.

APPEAL from the district court of Dawes county.
Heard below before BarTow, J.

Spargur & Fisher, for appellant.
Albert W. Crites and D. B. Jenckes, contra,

Raaan, C.

This is an appeal from a decree of the district court of
Dawes county rendered in an ordinary action of real estate
" mortgage foreclosure. The appeal presents no question of
law whatever. We have examined the record, and ascer-
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tained that the finding of the district court is supported by
sufficient evidence, Its decree is, therefore,

AFFIRMED.

EpwArRD F. GALLAGHER ET AL. V. ST. PATRICK’S
e )
CHUrRcH OF O’NEILL, NEBRASKA.

FiLeEp JuNE 19, 1895. No. 5907.

Building Contracts: CHURCH PROPERTY: INSURANCE: BREACH
BY OWNER OF AGREEMENT TO INSURE: Loss BY FIRE: Lra-
BILITY OF SURETIES ON CONTRACTORS’ BoND. Meals & Me-
Vea, contractors, entered into a writing with St, Patrick’s Church,
in and by which they agreed to furnish the labor and mate-
rial and construct for said church a certain building. The
contract provided (a) that the building should be completed by
December 31, 1890; (b) that, if the building should not be com-
pleted by that time, the contractors should forfeit to the church

 the sum of $10 for each day that the building remained un-
finished thereafter ; (¢) that if the contractors should neglect
or refuse to comply * with any of the articles of thisagreement”
the church might take possession of the premises, after giving
_ three days’ notice in writing, complete the building, and charge
the cost thereof to the contractors; (d) that the architect should
make estimates on the last days of August, September, October,
and November,of the value of the material and labor furnished
by the contractors, and the church at said dates should pay to
the contractors three-fourths of the amount of such estimates;
(e) that the church should protect by insurance to cover its in-
terest in the property when payments had been made to the
contractors. To secure the performance of their agreement the
contractors executed a bond to the church, signed by themselves
as priocipals and a number of other parties as sureties. The
building was not completed by December 31, 1890, and the con-
tractois were proceeding with its construction on February 18,
1891 when it was totally destroyed by fire. Prior to December
31, 1890, the church had paid to the contractors for labor and
material the sum of $12,440. Prior to the day of the destrue-
tion of the building, the church had paid to the contractors
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$14,489.59. The church took out insurance on the property in
the sum of $10,000 and no more. The church sued the con-
tractors and the sureties on their bond to recover the money
paid to the contractors under the contract. Held, (1) That the
failure of the church to keep the building insured to the extent
of its interest therein was a complete defense for the sureties on
the bond of the contractors; (2) that the object of the provision
in the contract requiring the church to insure its interest in the
property was to lessen the risks taken by the sureties; (3) that
the sureties were under no obligation to make inquiries from
time to time to ascertain if the chifch had complied with its
contract to jnsure its interest in the property; (4) that the
sureties had a right to suppose that the church would comply
with its contract in that respect, and that if the building should
be destroyed before its acceptance by the church and they were
called upon to and did make good the loss, they would be
entitled by subrogation or otherwise to the benefit of the in-
surance effected on the property by the church; (5) that the
question as to whether the destruction of the building was the
result of the negligence of the contractors was an immaterial
issue; (6) that the church could not excuse its failure to comply
with its part of the contract on the ground that its performance
would have been of no value to the sureties, becanse the loss of
the building through the negligence of their principals would
defeat a recovery of the insurance if it had been effected; (7}
that its duty was to insure the property, and when the loss sued
for occutred and was paid by the sureties, to transfer to them the
insurance contracts, and leave the sureties and the insurance
companies to litigate the question of the latter’s liability; (8)
that the fact the churcb was unable to procure responsible in-
surance companies to write insurance on the building to the
extent of its interest therein did pot relieve it from the per-
formance of its agreement to insure the property to the extent
of its interest; (9) that it is evident from the contract that it
was within the contemplation of the parties thereto at the time
it was made that the building might not be completed at the
very day fixed by the terms of the contract, and that if it was
not, the church had the option to permit the contractors to finish
the work and to recover from them whatever damages the
church might sustain by reason of the building not being com-~
pleted in time, or the church might, at its option, exclude the
contractors from any further connection with the work and com-
plete it itself; (10) that the church by permitting the con-
tractors, without protest or objection, to continue the work after
the date when the building was to be completed, recognized the
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contract as in full force, and as long as it was in force the
church was under obligation to perform its part of it; (11) that
by such act it waived, as it had a right to do, the completion of
the building on the day named in the contract,and reserved the
right to recover damages from the contractors for the delay.

Error from the district court of Holt county. Tried
helow before BArTOW, J.

See opinion for statement of the case.

B. G. Burbank, for plaintiffs in error:

The church failed to keep its interest in the building in-
sured as required by the contract, and the sureties are re-
leased. (Watls v. Shultleworth, 5 Hurl. & N. [Eng.], 235,
7 Hurl. & N. [Eng.], 3563.)

Kennedy & Learned, also for plaintiffs in error:

Where a party has undertaken to do a thing, he is not
excused from liability by the occurrence of events which
render the performance of his promise impossible. (School
Distriet v. Dauchy, 25 Conn., 630; Beebe v. Johnson, 19
Wend. [N. Y.], 500.)

R. R. Dickson and Blair & Goss, also for plaintiffs in
error,

E. Wakeley, M. F. Harrington, and Thomas Carlon,
contra, cited in support of their argument on the question
of insurance: 1 Wood, Fire Insurance, 377, 634, 817;
Cone v. Niagara Fire Ins. Co., 60 N.Y., 619; Sansom v.
Ball, 4 Dallas [U.8.], 459; Putnam v. Mercantile Marine
‘Ins. Co., 5 Met. [Mass.], 386; Imperial Fire Ins. Co. v.
Murray, 73 Pa. St., 13.

Raaav, C.

St. Patrick’s Church is a religious corporation organized
under the laws of the state and situate at O’Neill, Ne-
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braska. Meals & McVea, in August, 1890, were con-
tractors and builders, and will hereinafter be referred to as
the contractors. In the said month of August said con-
tractors entered into a written agreement with said church,
in and by the terms of which they agreed to furnish all
the material and erect an academy or school building for
said church at said city of O’Neill, according to certain
plans and specifications. The contract price for this build-
ing was $16,160.94. The contract contained the following
provisions : (@) The architect was required to make estimates
on the last days of August, September, October, and No-
vember, of the value of the material furnished and labor
performed by the contractors towards the erection of the
building, and thereupon the church was to pay to the con-
tractors at said date three-fourths of the amount of such
estimates; (b) the building was to be completed by Decem-
ber 31, 1890, at which time the church was to pay to the
contractors the balance of the contract price; (c) that if
the contractors “shall neglect and refuse to carry on the
work at any time for two days in the manner requived by
the architect, or shall neglect or refuse to comply with any
of the articles of this agreement,” then the church “is
hereby empowered to enter upon and take possession of the
premises, with the materials and apparatus thereon, after
giving three days’ notice in writing,” and complete said
building, charging the costs thereof to the contractors;
(d) that if the contractors should fail to complete the
building by the time agreed they should forfeit and pay
to the church the sum of $10 a day for every day that
the building remained unfinished ; (e) that “the owner,
the chureh, shall protect by insurance to cover its inter-
est when payments have been made to contractor.” - To
secure their performance of this contract the contractors
gave a bond to the church, signed by themselves and a
number of other persons, hereinafter denominated the sure-
ties. Immediately after the execution of this contract the
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contractors began the erection of the building and con-
tinued working upon the same until February 18, 1891,
when the building, almost completed, was wholly destroyed
by fire. Prior to December 31, 1890, the church had paid
to the contractors for labor and material furnished by them
towards the erection of said building the sum of $12,440.
Prior to the time of the destruction of the building the
church had paid to the contractors the sum of $14,489.59.
The church took out insurance to protect its interest in the
building being constructed to the extent of $10,000, and
no more. The church brought this suit in the district
court of Holt county against the contractors and sureties
on their bond, and in its original petition claimed a judg-
ment for the sum of $14,489.59, the total amount paid by
the church to the contractors prior to the destructionof the
building, but by an amended petition, on which the action
was tried, the church claimed a judgment for the sum of
$12,440, the smount paid by it on the contract prior to
December 31, 1890. The contractors were not served with
process in the action and made no appearance therein.
The church had a verdict and judgment against the sureties,
to reverse which they have prosecuted to this court a joint
petition in error,

There are numerous assignments of error here that the
district court erred in giving all of certain named instruc-
tions and that it erred in refusing to give all of certain
pamed instructions. We have examined these instructions
so far as to discover that some ot the instructions given by
the court were properly given, :nl that some of the in-
structions refused by the district court were properly re-
fused. The assignments of error, then, as to the giving
and refusing of instructions are overruled.

Certain assignments ot error relate to the action of the
district court in the admission and rejection of evidence,
but in view of  the conclusion reached by us these assign-
ments will not be noticed.
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One of the defenses interposed to the action was that the
church had failed and neglected to insure the building to
the extent of its interest therein according to the terms of
the contract, and that such failure and neglect on the part
of the church had released and discharged the sureties.
The church met this defense by replying that it had no in-
surable interest in the building being constructed, and that
the amount of insurance which it had taken out on the
building was as large a sum as was practicable, or as any
responsible insurance company would carry. It is not dis-
puted that the church never had over $10,000 of insurance
on this property. The allegations in the church’s reply
that it had no insurable interest in the building being con-
structed is not urged by its counsel here. Is the failure
and neglect of the church to insure the building to the ex-
tent of its interest therein a defense to these sureties? In
Waits v. Shuttleworth, 7 Hurl. & N. [Eng.], 253, a con-
tractor had agreed to furnish the material and to “execute
the fittings of the first and second floors of a warehouse for
the owner” by a certain date, and for a certain sum, pay-
able in installments of not less than twenty per cent as the
work progressed. The contractor further agreed that he
would provide a store-room for the express purpose of the re-
ception of the fittings from time to time as they were com-
pleted and until they were ready to be used in the ware-
house; and the contract further provided that the owner
should insure these fittings from risk or accident by fire.
The contractor entered upon the performance of his con- )
tract, and, it appears, had a large number of fittings com-
pleted and stored; and while thus in store, and before they
were placed in the warehouse, the fittings were destroyed
by fire. The owner had neglected to take ont any insur-
ance on the fittings. The contractor failed to perform his
contract, became insolvent, and the owner brought this suit
‘on the bond to recover the amount of money which he had
paid the contractor on the contract. The surety on the con-
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tractor’s bond interposed the defense that the owner had
failed and neglected to insure the fittings as he had agreed.
The court, in discussing this defense, said: “The substantial
question in the case is, whether the omission to insure dis-
charges the defendant, the surety. The rule upon the sub-
ject seems to be that if the person guarantied does not act
injurious to the surety, or inconsistent with his rights, or
if he omits to do any act which his duty enjoins him to do,
and the omission proves injurious to the surety, the latter
will be discharged.” Judgment was entered for the surety.
This judgment was affirmed on appeal, the court holding
that the owner was bound to insure the fittings, and that
his omission to do so discharged the defendant’s liability,
not merely to the extent of the benefit he would have de-
rived from the insurance if effected, but in foto. (See Watts
v. Shuttleworth, 7 Hurl. & N. [Eng.], 263.) Applying the
rule announced by these cases to the facts of the case at
bar we conclude that the failure of the church to insure
its interest in the building being constructed is a complete

- defense for the sureties on the bond of the contractors. To

overthrow this defense counsel for the chiurch make several
arguments,

The first argument, as we understand it, is that the only
damages which the sureties and contractors suffered by
reason of the failure of the church to insure its interest in
the property is the amount of premium which it would
have required to effect this insurance; that the contractors
having ascertained that the church had not insured the
property to the extent of its interest, should themselves
have taken out the insurance and charged the cost thereof
to the church. We do not think this argument is tenable,
whether applied to the contractors or sureties, but we are
quite clear that it is not sound when applied to the latter.
The very object of having the cLurch insure its interest in
the property was to lessen the risks taken by the sureties.
The sureties were under no obligations to make inquiries
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from time to time to ascertain if the church had complied
with its contract to insure its interests in this property.
They had a right to suppose that the church would com-
ply with its contract in that respect ; and thatif the build-
ing should be destroyed before its acceptance by the church,
and they were called upon to make good the loss, they
would be entitled, by subrogation or otherwise, to the benefit
of the insurance effected on the property by the church.
By the terms of the contract it was the duty of the church
to keep this property insured to the extent of its interest
in it.  On December 31 it had an interest in the property
to the extent of $12,440. When the property was de-
stroyed its interest in the property was $14,489.59, or a
sum greater than the judgment rendered against the sure-
ties. By the express termg of the contract it was the duty
of the church to keep this property insured to the extent
of itsinterest therein, and had it done so, and had the prop-
erty been destroyed as it was, the sureties, on paying the
Jjudgment here, would have been entitled to an assignment
of the insurance policies, by subrogation or otherwise, to -
reimburse themselves for their loss.

Another argument is that the destruction of this build-
ing was the result of the negligence of the contractors, and
that, therefore, they and their sureties are estopped from
insisting upon the defense that the church failed to insure
the property to the extent of its interest therein. The re-
ply pleaded by the church to the defense of its failure to
insure the property has already been set out. In this reply
the church did not plead as an estoppel against the sureties
that the-propert,y had been destroyed through the negligence
of the contractors. It seems, however, that the question
as to whether the destruction of the building was the re-
sult of the negligence of the contractors was made an im-
portant question before the jury. We are at a loss to
understand how this question could have been material
under the pleadings in the case. The sureties by their
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contract agreed that the contractors should furnish mate-
rial and erect this building according to the plans and speci-
fications and turn it over to the church. The building
having been destroyed before it was delivered to the chureh,
the liability of the sureties attached, and whether the build-
ing was destroyed by fire, or the act of God, or otherwise,
afforded them no defense. (School District v. Dauchy, 25
Conn., 530.) It is argued that the destruction of the
building by the negligence of the contractors would be a
defense to the insurance company in a suit against it on the
insurance policies, had the church taken them out; but it
is sufficient answer to this argument to say that that is not
the case on trial. 'Whether the negligence of the contract-
ors would be a defense for the insurance companies when
sued upon the policies is to be determined when such de-
fense is presented by the insurance companies in such suit.
The church cannot excuse its failure to comply with its
part of the contract by saying that its performance would
have been of no value to the sureties. Its duty was to in-
sure the property, and when the loss sued for occurred and
was paid by the sureties, to turn over to them the insur-
ance contracts and leave the sureties and the insurance com-
panies to litigate the question of the latter’s liability.
Another argument of the church is that the amount of
insurance that it effected on the property was as much as
any responsible insurance company would insure the prop-
erty for. This, as already seen, was a part of the reply of
the church to the defense of its failure to insure the prop-
erty. Wedo not think this reply a good one in this respect.
The church unconditionally contracted to insure the building
tothe extentof its interest. Having made this agreement, it
was bound to perform it; and the fact that it was unable
to procure insurance companies to write insurance on the
building to the extent of its interest therein does not re-
lieve it from the performance of its agreement. (Beebe v.
Johnson, 19 Wend. [N. Y.], 500.) '
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The final argument relied upon by counsel for the church
to overthrow this defense is that since by the terms of the
contract the building was to be completed and delivered to
the church by December 3], and that as it was not finished
by that time, the building from that date was at the sole
risk of the contractors. This argument, in effect, is that
because the contractors failed to complete the building by
December 31 the church was released from its part of the
contract to keep its interest in the building insured. To
sustain this argument it is insisted that the church never
granted to the contractors any extension of time for com-
pleting the building beyond December 31.  Under the con-
tract, if the building was not completed by December 31,
the contractors were to forfeit to the church thesum of $10
per day for each day it remained unfinished; and the con-
tract further provided that in case the contractors failed to
comply with “any of the articles of this agreement,” one of
which was to complete the work as agreed, the church might
take possession of it after giving certain notice thereof to the
contractors. Reading these two provisions of the contract to-
gether, it is evident that it was within the contemplation of
the parties at the time the contract was entered into that the
building might not be completed at the very day fixed by
the terms of the contract, and that if it was not, the church
should have the option to permit the contractors to finish
the work and to recover from them whatever damages it
might sustain by reason of the building not being com-
pleted in time; or the church might, at its option, exclude
the contractors frora any further connection with the work
and complete it itself. The building was not completed by
December 31, but after that date the contractors were al-
lowed to continue the work without protest or objection, or,
at least, the church did not exercise its right to exclude the
contractors from the work and finish it itself. After De-
cember 31 the church paid to the contractors for labor and
material furnished for this building after that date some-
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thing over $2,000. By these acts the church recognized
the contract as in full force; and as long as the contract
was in force, it was under obligation to perform its
part of it. It is very strenuously insisted by counsel for
the church that the payments made to the contractors
for labor and material furnished after December 31 were
made without any authority from the church and not bind-
ing upon the church, and that, therefore, the contract was
not extended after December 31. It appears from the rec-
ord that the party who made the payments after December
31 on behalf of the church is the same party who made
the payments before that time; but we do not think it is
material here whether there was a valid agreement entered
into between the church and the contractors to extend time
for the completion of this building. By the contract the
church had the option, when the 31st of December passed
and the building was not completed, to charge the contract-
ors with the penalties provided in the contract for non-
completion of the building on time, or to declare the con-
tract at an end so far as the connection of the contractors
with the work was concerned, take possession of the build-
ing, and finish it itself. It did not exclude the contractors
from the work, nor attempt to do so. It permitted them
to go on and furnish labor and material, and it made pay-
ments to them for such labor and material, and it thereby
elected to regard the contract as in full force and effect, and
waived, as it had a right to do, the completion of the build-
ing on the day named in the contract, reserving the right .
to recover damages from the contractors for the delay.
We conclude, therefore, that the failure of the church to
keep the property insured to the extent of its interest
therein was a complete defense to the sureties on the bond
of the contractor, and that the judgment rendered against
the sureties is contrary to law. The judgment of the dis-
trict court is reversed and the cause remanded.

39 REVERSED AND REMANDED.
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Crty oF BEATRICE v. MicHAEL KNIGHT.
FILED JUNE 19, 1895. No. 6146.

Municipal Corporations: DRAINAGE FOR PRIVATE PROPERTY.
-The law does not impose upon a municipal corporation the duty
of providing drainage for private property within its limits to
prevent an inundation thereof caused by the owner of another
lot obstructing a water-course by filling his own lot to conform
with the established grade of a street.

ERROR from the district court of Gage county. Tried
below before BusH, J.

E. O. Kretsinger, for plainfiﬁ“ in error.
Hugh J. Dobbs, contra.

Irvixg, C.

The defendant in error recovered a judgment against the
plaintiff in error on account of damages sustained by the
overflowing of a lot of the defendant in error. It will be
necessary to consider only one of the errors assigned. At
the opening of the trial the city objected to the introduc-
tion of any evidence for the reason that the petition did
not state facts sufficient to constitute a cause of action.
This objection was overruled, and is the foundation of one
of the assignments of error,

The petition averred the corporate existence of the city;
that plaintiff was the owner of the south half of lot 6, in
block 27; that in 1887, after plaintiff purchased said
premises, and while he was occupying the same, the city
established a grade for the streets and alleys for that por-
tion of the city, leaving plaintiff’s property far below such
grade; that one Swigart was the owner of lots 11 and 12,
in block 26, which were also below the grade of 1887, and
situated on a water-course immediately below the premises
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of plaintiff. The petition then proceeded as follows: “That
there is a large natural ravine or water-course running
down through that portion of said city where plaintiff’s
premises are situated, and across said blocks 26 and 27 of
said city ; that said ravine or water-course has its source
about two miles east of plaintiff’s said premises, and flows
in a southwesterly direction through the greater portion of
the city of Beatrice into the Big Blue river, and follow-
ing the channel thereof is about six miles in length from
source to mouth; that it has numerous tributaries and
has large steep banks on sides and a well defined channel,
and with its tributaries forms a natural drainage for all
the surface water which falls or aceumulates on a large
area of land both within and without the corporate limits
of said city of Beatrice; that during portions of each
year said water-course discharges a large amount of water
into the Big Blue river and has existed as a natural water-
course from time immemorial, and that the premises of this
plaintiff and said Uriah Swigart lie almost wholly within
said ravine and are far below the grade established by the
engineers of said city; that some time in thespring of 1890
the said Swigart notified the city authorities of said city,
and particularly the street committee and street commis-
sioner appointed by the city council of said city, that he
desired and intended to fill up and raise the said lots to
proper grade, and requested said city council and the said -
street committee and commissioner to make proper pro-
vision to drain off and remove the water whose flow would
naturally be impeded and interfered with by his proposed
improvements and which would constantly accumulate on
the surrounding premises, including the premises of this
plaintiff; that thereafter the said Uriah Swigart filled up
and raised his said lots to proper grade, and thereby
checked, interfered with, impeded, and completely stopped
the natural flow of the surface water in said slough or ra-
vioe and caused the same to accumulate in large quantities
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on the streets, alleys, and lots lying to the east and north
of said block 26, and to completely submerge, inundate,
and overflow the said premises of this plaintiff from about
the first day of February, 1890, to about the first day of
June, in said year, to plaintiff’s damage in the sum of
$200; that said city, notwithstanding the notification herein
alleged to have been given the proper city authorities by
said Swigart, and notwithstanding the repeated notifica-
tions given by this plaintiff of the damage and inconven-
ience to which he was put by the overflowing of said prem-
ises as aforesaid, neglected and refused to provide any
means of escape for the water so accumulated on plaintiff’s
said premises, but négligently and carelessly allowed said
water to increase and accumulate on the premises of plaint-
iff aforesaid in large quantities and to stand and become
stagnant and to overflow and submerge the said premises
of plaintiff from about the first day of February to the
first day of June, 1890, to plaintiff’s damage to the full
amount of $200 as aforesaid.” The petition closed with
an averment of the filing of a claim against the city and
its rejection.

The petition, it will be observed, amounts to this and
nothing more: That the city established a grade for its
streets, which, when carried into execution, would leave
both plaintiff’s and Swigart’s lots below grade; that these
‘lots were situated in a water-course, Swigart’s below the
plaintiff’s ; that Swigart filled his lots so as to make their
surface conform to the established grade of the streets;
that by so doing he obstructed the water-course, and thereby
caused plaintiff’s lot to be inundated, and that the city,
although notified of Swigart’s proposed action, failed to
provide any means for the water whose flow was obstructed
by the filling of Swigart’s lots to escape. This states no
cause of action against the city. Whether Swigart was
liable to the plaintiff for his acts, is not involved in this
case. To charge the city under this petition it would be
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necessary to hold that there is imposed upon the city, in
favor of a property owner, the active duty to provide drain-
age for his lots, or, in the case of a water-course, the duty to
provide an outlet for it, when an individual has obstructed
its natural flow. There is no such obligation resting upon
the city. It is not charged that the city by any act of its
caused the obstruction, merely that it failed to provide
means to obviate the damage caused by the obstruction by
an individual of the water-course,

REVERSED AND REMANDED.

W. C. Tirison ET AL. v. GEorRGE H. DownNING.
FIiLED JUNE 19, 1895, No. 6083,

1. Corporations: INSOLVENCY: PREFERENCE IN FAVOR oF DiI-
RECTORS. Directors of an insolvent corporation cannot take ad-
vantage of their position to obtain a preference of debts owing
by the corporation to themselves. JIngwersen v. Edgecombe, 42
Neb., 740, followed. .

2 : . Neither can they prefer debts to third
persons for which they are obligated as sureties.

These rules do not apply to a solvent corporation. On
the contrary, such corporations have the same dominion over
their property as individuals.

ErRoR from the district court of Buffalo county. Tried
below before Horcoms, J.

Marston & Nevius, for plaintiffs in errox.
R. A. Moore, contra.
Irving, C.

This action was replevin by Tillson and Osborn against
the sheriff of Buffalo county, the property in controversy
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being certain machinery and other chattels appertaining
to a brick yard. The plaintiffs claimed title through a sale
made under foreclosure of a chattel mortgage. The sheriff
claimed under a writ of attachment by virtue of which he
had seized the property in question as the property of the
mortgagor. ‘The attaching creditor was substituted for the
sheriff as defendant in the action. The controversy turned
upon the validity of the mortgage. There was a verdict
and judgment for the defendant. The plaintiffs prosecute
error.

The facts which the evidence tends to show are as fol-
lows: The Kearney Brick Company was in September,
1850, the owner of the property. It was then indebted
to the Kearnev National Bank in the sum of $15,000,
represented by notes, upon which M. E. Hunter, G. W,
Frank, Jr., and 8. Y. Osborn, the last named being one of
the plaintiffs, were sureties. Irank was vice president,
Osborn, secretary and treasurer, and Hunter, general man-
ager of the brick company. The bank insisted upon fur-
ther security for its claim; whereupon the directors of the
brick company authorized notes for $15,000 to be made to
the order of Hunter, Osborn, and Frank, to be secured by
a mortgage on all the effects of the company, except brick
on hand. These notes and this mortgage were executed,
and the notes were indorsed to the bank by the payees and
the mortgage assigned to the bank., The persons who con-
ducted the transaction testify that the object of these proceed-
ings was to secure the banl’s debt, and that it was given the
form it took in order to obtain the indorsement of Hunter,
Frank, and Osborn. In January, 1891, the bank pro-
ceeded to foreclose the mortgage, and in February the
property was sold to Osborn and Tillson, the latter being
cashier of the bank. At a later period, not shown very
distinctly by the evidence, but presumably after the attach-
ment had been levied, and after the plaintiffs had regained
possession of the property by the writ of replevin in this
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case, the property was sold to the Electric Brick Company,
a new corporation, whose stock was, for the most part, held
by Frank and other stockholders of the late company, and
organized apparently with a view to making the purchase.
Tillson and Osborn paid at the foreclosure sale $6,000 for
the property, which was applied on the brick company’s
notes; they sold the property to the new company for
$17,000, Frank and another borrowing the money from the
bauk to make the purchase. Out of this money Tillson
and Osborn repaid themselves the amount of their invest-
ment with interest, and with the remainder discharged the
remaining indebtedness of the late company to the bank.
No question of the rights of a purchaser without notice at
the foreclosure sale can well enter into this case, because
Tillson, as cashier of the bank, and Osborn, as an officer
and director of the brick company, had notice of the trans-
action, and because it was evident from the way in which
the property was handled that in purchasing, holding, and
disposing thereof they were in reality acting on behalf of
the bank and not in their own interest.

Among the instructions was the following, given at the
request of the defendant: “You are instructed that a di-
rector of a corporation, or a number of directors, cannot
convey the property of a corporation to themselves for the
purpose of securing them for indorsing notes for the cor-
poration to the exclusion of other creditors.” The giving
of this instruction is assigned as error. Standing alone,
the instruction would be open to the objection that it would
lead the jury to believe that the fact that the mortgage was
~made to Hunter, Frank, and Osborn, instead of to the
bank directly, might be of controlling force. But by other
instructions the jury was told, and, we think, correctly,
that the mortgage might still be valid if made to secure
the bank, notwithstanding it took the form of a mortgage
to the indorsers, by them assigned to the bank. The prin-
cipal question arising in regard to this instruction is, how-
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ever, one of much more importance, and calls for a consid-
eration of nearly the whole case on its merits. Is it true
that directors may not convey the corporate property to
themselves, to the exclusion of other creditors, for the pur-
pose of indemnifying themselves as sureties for the corpo-
rate debts? This court has held that contracts between a
corporation and its directors, while they will be carefully
scrutinized, are not necessarily void. (Gorder v. Plattsmouth
Canning Co., 36 Neb., 548.) In that case the corporation
mortgaged its property to certain of its directors to indem-
nify the latter as accommodation makers of notes for the
corporation. The transaction was upheld, its good faith
‘Deing established. On the other hand, it has been held
that the directors of an insolvent corporation cannot take
advantage of their position to secure a preference for them-
selves, and a mortgage given to directors under such cir-
cumstances was held void. (Ingwersen v. Edgecombe, 42
Neb., 740.) We think both these cases are in line with the
great weight of modern authorities. If; then, the brick
company were insolvent and the mortgage had been made
to secure a debt then owing by the brick company to
Hunter, Frank, and Osborn, it would be void. Is therea
distinction between a mortgage given to secure a debt to
the director and a mortgage given to secure a debt to a
third person for which the director is surety? In Bos-
worth v. Jacksonville Nat. Bank, 64 Fed. Rep., 615, a very
similar state of affairs existed. Hook, the president of a
railroad company, having indorsed its note to a bank, made
its drafts on another company owing it money for the pur-
pose of securing this note. Soon after the railroad company
went into the hands of a receiver. The drawee of the drafts
paid the money to the receiver, and the bank filed a petition
asking that the receiver be required to pay the amount of
the drafts over to the bank. The court held that this was
an illegal preference. It will be observed that here the re-
lation of the president to the debt due to the bank was that
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of surety, and the case is, therefore, on this feature, precisely
in point. The court held “that this difference in Mer.
Hook’s relation to the railroad company, as compared to
that of a creditor proper, would make no difference in the
application of the rule in regard to giving preference.”
Lippincott v. Shaw Carriage Co., 25 Fed. Rep., 577, is to
the same effect, as is also Howe v. Sanford Fork & Tool
Co., 44 Fed. Rep., 231. (See, also, Adams v. Kehlor Milling
Co., 36 Fed. Rep., 433; Gottlieb v. Miller, 39 N. E. Rep.
{(I11.}, 992; Lowry Banking Co. v. Empire Lumber Co., 17
8. E. Rep. [Ga.], 968.) Most of the foregoing are quite
recent cases, and as they cite prior authorities, we will
not repeat the citations. To the contrary is Worthen wv.
Griffith, 28 S. 'W. Rep., 286, but that is an Arkansas
case governed, evidently, to a large extent, by former
Arkansas decisions construing the powers of corpora-
tions in the matter of preferences more liberally than
they have been construed in most other states; and
it is based entirely upon reasoning directly contrary to
that upon which Ingwersen v. Edgecombe is based. We
hold that an insolvent corporation may not convey its
property to a creditor for wlose debt directors of the cor-
poration are suretie:, and that the rule in Ingwersen v.
Edgecombe forbids not only preferences by directors of
their own debts, but also of all debts in which they are in-
terested, and which they would reap a personal advantage
by preferring. The instruction, however, is vicious in ap-
plying the rule to all corporations, without regard to the
question of insolvency. The solvency or insolvency of
the brick company was by the instruction entirely with-
drawn from the cousideration of the jury. Gorder v. Platts-
mouth Canning Co. and Ingwersen v. Edgecombe mark the
distinetion in such cases. In Sutton Afg. Co.v. Hulchison,
63 Fed. Rep., 496, the opinion is by Mr. Justice Harlan,
and is too long for quotation here, but its effect is that so
long as a corporation is in active exercise of its functions
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it may, having due regard to the objects of its creation,
exercise as full dominion over its property as an individual,
but when it becomes insolvent and has no purpose of con-
tinuing business its powers are more limited. In the
former case it may accept assistance from its directors, and
by mortgage, or otherwise, protect them against liability,
bat in the latter case it will not be permitted to mortgage
its property to secure a liability previously incurred to its
directors.:

The questions we have discussed cover the salient points
of the case, and the considerations referred to will be suf-
ficient, we think, to govern further proceedings. Conse-
quently, no further assignments of error will be considered.

REVERSED AND REMANDED.

Houme Fire INSURANCE CoMPANY V. WILLIAM
Favion.

FiLEDp JUNE 19, 1895. No. 5882.

1. Insurance: APPLICATION: MISSTATEMENTS: ESTOPPEL. An
insurance company is liable on its policy issued on a written ap-
plication misstating the facts, where such misstatements were
written in the application by the company’s agent, the insured
having correctly stated the facts and acted otherwise in good
faith, not consenting to or knowing of the misstatement.

: SIXTY DAYS’ LIMITATION OF ACTION: WAIVER. Where
an insurance company, either before suit brought or by answer
in the action, denies that the policy was in force when the loss
occurred, it cannot avail itself of a provision in the policy that
no action shall be brought until sixty days after receipt of proofs
of loss and adjustment,.

2.

: AceNcY: EVIDENCE. Evidence set out in opinion held
sufficient to establish an agency and also a denial of liability
before action brought.
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ERror from the district court of Holt county. Tried
below before Kixka1p, J.

A. 8. Churchill, for plaintiff in error.
M. F. Harrington, contra.

Irvixg, C.

The defendant in error was the owner of certain grain
in a warehouse in O’Neill. The warehouse and grain were
destroyed by fire January 6,1892. The defendant in error
held a policy of $1,200 in the Home Fire Insurance Com-
pany on this ‘grain, and February 1, 1892, brought this
action to recover on the policy. He obtained judgment,
and the insurance company brings the case here on error.

Plaintiff in error argues in its brief several questions in
regard to the admission of evidence. 'The only assignments
of error relating to the subject are as follows: “2, For
errors committed on the trial in the admission of "the evi-
dence of plaintiff asa witness on his own behalf and at the
time duly excepted to by the defendant. 3. The court
erred in refusing to strike out the evidence of the plaintiff
as a witness upon the motion of the defendant upon his
cross-examination, it having been shown by such cross-ex-
amination that such evidence was incompetent, to the over-
ruling of which motion the defendant at the time excepted.”
These assignments are too general to present any questions
to this court for review. They do not point out the par-
ticular rulings complained of. There were a great many
objections overruled during the progress of the plaintiff’s
examination. There were three motions made to strike out
his testimony during his direct examination after questions
interposed by the defendant. There was none during his
cross-examination proper, although the defendant itself in-
terposed a number of “objections” during the cross-exami-
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nation, which so-called ““objections” were perhaps in the
nature of motions to strike out his direct testimony.

The evidence showed that the policy was based on a writ-
ten application signed by the insured, wherein, among other
things, appeared the following interrogatories and answers:
“The stock of merchandise. * * * Average value?
$1,900. Howoften isinventory taken? Know at all times.
Amount of last inventory? $1,950.” One of the defenses
pleaded was that these statements were false. The evidence
showed that the insured was engaged in buying grain from a
number of different persons down to the latter part of De-
cember, and that during the same period, and later, he from
time to time shipped grain to Chicago. The evidence as to
purchases and shipments is very voluminous; and we have
not entered upon the calculation necessary to determine just
what amount of grain was on hand at different times.
Nor is there sufficient evidence as to the value from time
to time to enable us to make such a calculation with any
degree of exactness. TFor the purpose of considering the
case, we shall assume that the company’s contention is true,
and that the evidence discloses that there was not $1,950
worth of grain on hand when the application was made,
and that the average amount kept on hand did not reach
in value $1,900. It seems that a Mr. Liyons was the com-
pany’s agent at O’Neill. He signed the agent’s certificate
on the application, and he signed the policy. The plaint-
iff, however, testifies that he applied to James Harrington
for the insurance, when he stated to Harrington the amount
of grain on hand, but not its value; that Harrington in-
serted the answers to the questions in the application ; that
Fallon signed the application without having it read over
to him, and without knowing that these representations as
to value were contained in it. But evidence as to Harring-
ton’s relations to the company is very meager. TFallon
speaks of him as the agent of the company, and there is
certainly sufficient similarity in the handwriting in the
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application, in the agent’s certificate on the application, and
in the body of the policy itself to warrant the jury in be-
lieving that it was all done by the same person. It ap-
pears that Harrington lived at O’Neill; it does not appear
as stated in the company’s brief that he had left the coun-
try. Both Lyons and the company’s adjuster were on the
witness stand, and do not contradict Fallon’s statement that
Harrington was an agent, nor his statement that the appli-
cation was made to Harrington. Harrington seems to have
been enough the company’s agent to procure the policy to
be issued. The company, on an application to Harring-
ton, issued the policy and received the premium, and we
think that, in the absence of any evidence to the contrary,
the foregoing was sufficient to establish the fact of his
agency for the company in writing policies,

The court instructed the jury, in effect, that the plaintiff
could not recover if he authorized the statement as to the
value of the grain, or if he knew when the application
was delivered; that it contained such statement; but that
the plaintiff was responsible for the statement if Harring-
ton was not the agent of the company, or assisting or co-
operating with Lyons. The court refused to instruct, at
the request of the company, that unless the representations
were substantially true there could be no recovery. The
refusal of this instruction is assigned as error. To have
given it would have bound the insured by the statements
in the application, even if they had been made by the
agent of the company without the consent or knowledge of
the insured. This is not the lJaw. Indeed counsel for the
insurance company frankly admit “that there are many
decisions holding that where a party applies to an agent
for insurance, and correctly states the facts, the company
is liable, although the agent may not write in the applica-
tion the answers given by the insured.”” State Ins. Co. of
Des Moines v. Jordan, 29 Neb., 514, recognizes this prin-
ciple. It is true that in that case it appeared that the in-
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sured was unable to read. But we do not think the dis-
tinction in the cases material. When the insured states the
facts correctly to the company’s agent, he is not bound to
exercise vigilance thereafter to determine whether the agent
is exercising care or good faith in his transactions on behalf
of the company. In other words, the company is estopped
from seeking to avoid its contract because of a mistake or
fraud committed by its own agent, the insured having acted
in good faith, although, perhaps, somewhat negligently.

In this connection it is also argued that the court erred
in permitting the plaintiff to amend his pleading so as to
introduce this issue in the case. But there is no assign-
ment of error reaching this point.

The policy contained a provision that the loss should be
payable sixty days after due notice, ascertain ment, estimate,
- and satisfactory proof of the loss had been received by the
company, and that no action should be maintained within
that time. This suit was brought in less than thirty days
after the fire. The jury found specially that prior to the
commencement of the action the company had denied all
liability upon the policy. It is clearly the law that such
denial of liability prevents the company from insisting on
this provision. (Hoffecker v. New Castle County Mutual Ins.
Co., 5 Houst. [Del.], 101; Allegre v. Maryland Ins. Co.,
6 H. & J. [Md.], 408; State Ins. Co. v. Muaackens, 38 N.
J. Law, 564; Williamsburg City Fire Ins. Co. v. Carey, 83
111, 463 ; Cobb v. Ins. Co. of North America, 11 Kas,, 93;
California Ins. Co. v. Gracey, 15 Col., 70.) The company,
however, while tacitly recognizing this principle, contends
that the proof was insufficient to sustain the special finding
of the jury. The plaintiff testifies that he gave immediate
notice of loss to the company; that sometime afterwards
he was accosted by one Denman, who is shown to be the
company’s adjuster, and after some talk about the fire,
Denman said, to use Fallon’s language, “He was onto
me;” that he had been in O’Neill several days investigat-
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ing the matter, and had affidavits of thirty-two men to
prove that there was not the amount of grain there which
was claimed, and that Fallon had left for the purpose of
having the building burned, and he also told Fallon that the
latter knew who did burn the building, and that he after-
wards made the proposition “that if you let this case go by
—if you would not bother with the Home Fire Insurance
Company—I will give you the affidavits of these thirty-
two men to show who are your friends.,” Fallon, met him
again and asked him “Will you admit that I had any
loss?”” He said, “I will if you will admit that Mr.
Hayes had an interest in the property.” According to the
terms of the policy this fact, if established, would defeat a
recovery. On the 12th day of January Fallon executed
an affidavit in the nature of proofs of loss. This affidavit
stated “that the property destroyed and its cash value was
as follows:

481 bushels of rye, worth............ $322.27
870 bushels of oats, worth............ 174.00
477 bushels of corn, worth........... 119.25
748 bushels of wheat, worth........ . 6501.16

that all of said property was insured by said policy, and
was totally destroyed ; that there were no incumbrances on
said property, and that there was no other insurance on
said property, that he was the only person who occcupied
the building described in said policy, and in which the
property destroyed by said fire was situated at the time of
the fire.”” It was after this proof was furnished that the
adjuster appeared. The policy required that the proofs
should state, among other things, the “cash value of each
item thereof [meaning the property destroyed], and the
amount of loss thereon. * * * Any change in the
title, use, occupation, location, position, or exposures of
said property since the issuing of this policy. By whom,
and for what purpose any building herein described and
the several parts thereof were occupied up to the time of
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the fire.” So far as we can see, the proofs furnished by
Mr. Fallon answered these requirements. But the com-
pany returned them for the very absurd and untenable
reason “that they do not show the market price of the
various kinds of grain at O’Neill, Nebraska, claimed to
have been damaged or destroyed by said fire, nor the pur-
pose for which the building containing such grain was used.”
Tt is true that this last letter was not written until after
the suit was brought, but it indicates the disposition of the
company in regard to the loss. The adjuster demanded an
inspection of Fallon’s books and papers. Fallon testifies
that he said he would submit them for examination if lia-
bility under the policy were admitted. The adjuster would
not admit liability, but insisted upon ascertaining the amount
of the loss before doing so. In one letter from the company
Mr. Fallon is told that it is absurd in him to assume that the
company must admit liability before ascertaining whether
any liability exists. This hardly states Mr. Fallon’s position
correctly. 'The absurdity was rather in the company’s in-
sisting upon examining Mr. Fallon’s private accounts with-
out admitting a contractual relation with him which would
justify such an examination. On the whole evidence there
can be no doubt that what had occurred prior to the bring-
ing of the suit was sufficient to convey to Mr. Fallon the
information that the company did not intend to pay the
lose. It justified the jury in reaching the same conclusion,
and we think the special finding was amply supported. It
has been held that when a company denies liability on the
ground that the policy was not in force when the loss oc-
curred, this is a waiver of all requirements as to notice
or proofs of loss. (Pheniz Ins. Co. v. Bachelder, 32 Neb.,
490; Omaha Fire Ins. Co. v. Dierks, 43 Neb., 473, 569;
German Insurance & Savings Institution v. Kline, 44 Neb.,
395; Duwelling-House Ins. Co. of Boston v. Brewster, 43
Neb., 528.) So held where the denial of liability is con-
tained in the answer, and was not made before action
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brought. (Omaha Fire Ins. Co.v. Dierks, supra.) The rea-
son of this is that the company cannot be pernritted at the
same time to say that the policy was not a valid and exist-
ing contract, and claim privileges derived only under the
contract. We think the same principle applies to this case.
The company showed by the action of its agent before the
suit was brought that it was endeavoring to escape liability,
and intended to avoid its obligations if possible. When
sued it pleads that the policy was procured through mis-
representation, and was, therefore, not a valid contract.
As said by Judge Brewer in the Kansas case already cited,
the sixty days provision is merely a contract for credit, and
the company certainly cannot avail itself of a provision
for such credit when that provision is a part of a contract
which the company claims is not in force.

JUDGMENT AFFIRMED.

GeorGE THOMPSON, APPELLEE, V. JoHN C. LUKE,
APPELLANT, ET AL,

FILED JUNE 21, 1895. No. 5908.

Conflicting Evidence: REVIEW. A judgment or decree based
upon conflicting evidence will not be disturbed by this court
unless clearly wrong.

ApPPEAL from the district court of Douglas county.
Heard below before Scorr, J.

Montgomery, Charlton & Hall, for appellant, 4
F. W. Fitch, contra.
Posr, J.

This is an appeal from a decree of the distriet court

for Douglas county, the facts essential to an understanding
40



562 NEBRASKA REPORTS. [Vor. 45

Thompson v. Luke.

of the questions at issue being as follows: On the 23d day
of December, 1891, the plaintiff, as assignee of Robertson
& Harris, commenced this action in the district court to en-
force a mechanic’s lien against certain lots in Luke &
Templeton’s addition to the city of Omaha for labor fur-
nished and performed by his assignors under a contract
with the defendant, John C. Luke. Heary & Frey, who
claim as subcontractors under Robertson & Harris, and
Allen A. Lambert, who claims under a contract with Luke,
were made defendants, and filed cross-bills for the purpose
of asserting liens against the property described in the pe-
tition. There was a finding and decree against Luke in
favor of the several parties claiming adversely to him, from
which the former has appealed to this court.

The petition and several cross-petitions are based upon
verbal contracts with Luke for the furnishing by Robert-
son & Harris, and Lambert, of labor in the erection of
buildings on the lots above mentioned. TLuke answered
the several -petitions (1) by a specific denial of the alleged
verbal agreement, and (2) by an allegation that all labor
furnished and performed by said contractors was under and
by virtue of written agreements, which are set out at length.
Plaintiff in reply admits the written agreement alleged,
but says: “ That after the memorandum or contract in de-
fendant’s answers set forth was signed and entered into, the
same was wholly set aside, rescinded, destroyed, and madc
null and void by agreement of the parties thereto, and be-
fore any work or labor was done and performed as set forth
in the plaintiff’s petition, and thereupon, shortly thereafter,
a verbal contract was made and entered into between the said
J. C. Luke and Robertson & Harris, whereby said houses
were to be built on other and different lots, * * *
whereby other, larger, and more expensive houses were to
be bnilt, and more and extra work required and done, and
whereby said J. C. Luke promised and agreed to pay the
said Robertson & Harris for the time they and their em-
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ployes put in, used, and labored in the construction of said
buildings.” The cross-petitioners in reply deny the several
allegations of the answers.

The question first presented relates to the agreements
under which thelabor was performed. It is earnestly con-
tended that the finding for the appellees upon that issue is
. against the weight of the evidence; but an examination of
the record fails to sustain that contention. The claim of
the plaintiff is sustained by a decided preponderance of
the evidence, while the most that can be claimed as to the
finding for the cross-petitioners is that the evidence is con-
flicting, but not warranting a reversal on this appeal. An
analysis of the evidence in connection with the statement
of the accounts by counsel for the respective parties has
satisfied us that all items not clearly chargeable under the
contracts were rejected by the district court and that the
decree should accordingly be

AFFIRMED.

Crry oF WAHOO, APPELLEE, V. NATHAN D. THARP ET
AL., APPELLANTS,

FILED JUNE 21, 1895. No. 5758,

1. Towns and Villages: EXTENSION OF BOUNDARIES. The
boundaries of a town or village may, under the provisions of"
section 99, chapter 14, Compiled Statutes, be extended so as to
include adjacent lands, provided said territory is in such close
proximity to the platted portion as to have some unity of inter-
est therewith in the maintenance of municipal government. (State-

-v. Dimond, 44 Neb., 154.)

: ANNEXATION OF TERRITORY: EVIDENCE. Evidence ex-
amined, and he/d to sustain the judgment of the district court
annexing certain adjacent lots and subdivisions of land to a city
of the second class.

2.
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AppPEAL from the district court of Saunders county.
Heard below before BATES, J.

Good & Good and Simpson & Sornborger, for appellants.

H. Gilkeson, contra.

Posr, J.

This was a proceeding in the district court of Saunders
county by the city of Wahoo, under the provisions of sec-
tion 99, chapter 14, Compiled Statutes, having for its object
the annexation tosaid city of certain adjacent lots and sub-
divisions of land. The basis of the proceeding is a resolu-
tion of the city council, wherein is recited that “it is deemed
by the city of Wahoo to beadvisable and for the best inter-
ests of said city that said contiguous territory be annexed
to and made a part of the city of Wahoo ; that we demand
as of right the annexation to said city of the contiguous
territory described as follows: * * * .7 Upon the
adoption of said resolution a petition was presented to
the district court by the city, praying for an order extend-
ing its boundaries so as to include the lots and subdivisions
therein described and alleging, as grounds therefor, that
“said property, or a large part thereof, is laid out and

"platted into building lots,and largely occupied by residents
thereon, who, if annexed as prayed, will receive the police
protection and the protection of the fire department of said
city; * * * that the lands and lots aforesaid contigu-
ous to the plaintiff have been greatly enhanced in value by
reason of their proximity to said city, but that the owners
and residents thereon have not borne any of the expenses and
burdens incident to the city government, although deriving
great advantage therefrom.”  The numerous answers con-
tain substantially the same allegations, viz., that the sev-
eral lots and subdivisions are used for the purpose of ag-
riculture, pasture, and gardening; that they would be in
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nowise benefited by being annexed to said city, and that it
would be inequitable and unjust to charge the owners and
residents thereof with the expenses of city government, It
is also alleged that in the year 1887 a like proceeding was
had by the city for the purpose of annexing the same terri-
tory; that the city therein alleged the same facts as are now
charged, and that said allegations were all put in issue by
answers as in this case; that upon final hearing the i-sues
were all determined in favor of the defendants, and the
petition dismissed at the cost of the city, which judgment
has never been reversed or modified. The city, by way of
reply, admitted the former proceeding and judgment, but
alleged that subsequent to the date of -said judgment the
city has constructed an extensive and complete system of
water-works, ample for the supply and protection of the
city and the territory sought to be annexed; that it has
since said date extended its streets, sidewalks, and cross-
walks to and in the near proximity to said territory; that it
has within said time extended its street lights to the vicin-
ity of said property at great expense, and that the popula-
tion of said city has, during said period, greatly increased.
A hearing was had, resulting in a general finding for the
city, and a judgment thereon, from which the defendants
have prosecuted an appeal to this court.

As the principal reliance of the appellants is upon the
former judgment it is pertinent to inquire what is the effect
of the allegations of the pleadings so fur as they relate to
that subject. It is conceded that the doctrine of estoppel
by judgment is applicable to the ca<e at bar, provided the
present conditions are substantially the same as those exist-
ing at the date of the judgment relied upon. It seems,
therefore, that the answer is sufficient as a plea of res judi-
cata. The allegations of thereply amount to no more than
a denial of the plea of the answer, leaving the burden of
that issue upon the defendants,

It is shown by the plat accompanying the record that the
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tracts of land in question are lots ranging in size from one
and a half to eight acres, all adjoining the city and con-
tiguous to platted additions thereto. The evidence adduced
on the part of the city tends to prove that subsequent to
the former judgment it has constructed a system of water-
works, including four or five miles of mains, with forty-
seven fire hydrants; that it has the customary fire depart-
ment which is supplied with carts, hose, etc., and that the
buildings situated on said lots are, with few exceptions,
within the protection afforded thereby; that there has been
a considerable increase of the city’s population, resulting
in an extension of the streets and sidewalks, which are in
constant use by the owners and residents of said tracts.
Some of the foregoing propositions are controverted by the
defendants, but the court evidently found that the former
judgment was based upon conditions substantially different
from those disclosed by the proofs, and that couclusion has
ample support in the record. It was held in State v. Di-
mond, 44 Neb., 154, that lands adjacent to a town or vil-
lage may be incorporated therewith, provided they are in
such close proximity to the platted portions as to have some
unity of interest in the maintenance of municipal govern-
ment, and such, judging by the record, is the rule which
was recognized by the district court.

It is argued that there is no competent evidence of the
adoption of the necessary resolution by the city council.
The record introduced in evidence over the objection of the
defendants shows the adoption of a resolution in due form,
but it is contended that there was no foundation therefor,
since it does not appear that the meeting in question was a
regular one, or, if a special meeting, that it was called
in the manner prescribed by law; but by reference to the
record of said meeting we observe: ‘“The council met in
regular session.  On roll call the following members were
found to be present.” We can conceive of no foundation
which could be laid to add authenticity to the record re-
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quired by law to be kept, and which is the best, if not the
ouly, evidence of the proceedings of the city council.
There being no error apparent from the record the judg-
ment will be '

AFFIRMED.

Jacos Ripp v, Davip A. HALE.
FILED JUNE 21,1895. No. 6201.

1. Contracts: AGREEMENTS FOR BENEFIT OF THIRD PERSONS :
ACTIONS. As to the points decided in this case on a former
hearing in this court, opinion reported in the 32 Neb., 259, the
conclusion and rule therein announced are at this time followed
and adhered to.

2. Trial. A ruling of the trial court excluding certain evidence ex-
amined, and keld not erroneous.

3. Sufficiency of Evidence. Evidence held sufficient to sustain
the verdict,

ERror from the district court of Platte county. Tried
below before MARSHALL, J.

Albert & Reeder, for plaintiff in error.
Robinson & Reed, contra.

HARRISON, J.

This case was commenced in the district court of Platte
county by D. A. Hale to recover from Jacob Ripp the
amount of a subscription alleged to have been made by him
in favor of one Ilenry Gebecke and assigned to D. A. Hale.
The case was tried before the court and a jury, and at the
close of the testimony a verdict was directed for the de-
fendant. The case was brought to this court for review
and the judgment reversed and the case remanded. The
decision then filed is reported in 32 Neb., 259, and to it we
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refer for a statement of the cause of action. It was then
held: “That the questions of fact involved in the case
-should have been submitted to the jury, and the court erred
in directing a verdict. Where a party makes a promise to
another for the benefit of a third person, such third person
may - avail himself of the promise and bring an action
thereon, although the consideration did not move directly
from him.” At a second trial of the case in the district
court, by agreement of parties the cause was submitted
upon the evidence taken during the former trial, no new
evidence being offered by either party, the only change made
being, that on objection by plaintiff, “ Exhibit E,” page
367 of the deed record, a copy of a deed from plaintitf and
wife to the Fremont, Elkhorn & Missouri Valley Railroad
Company, conveying to it some seven acres of the land
deeded by Gebecke to Hale as agent for the company and
which had been admitted at the former trial, was at the
time excluded. There was a verdict by the jury in favor
of the plaintiff, and after motion for new tria! on behalf
of defendant was heard and overruled, judgment was ren-
dered in accordance therewith. To review the proceedings
during the second trial the case is again presented to this
court,

The district court in the second trial of the case obeyed
the direction of this court as embodied in its opinion ren-
dered at the former hearing, and its action in so doing was
the only correct and proper one, and in so far as the former
adjudication of the case in this court related to the facts
developed during the trial, and their sufficiency to require
a submission of the issues to the jury for their considera-
tion and determination, it will not now be re-examined but
will be adhered to. The rule of law which was announced
in the former decision as being applicable to the facts be-
came the law of the case and must now be allowed to gov-
ern in its disposition, and, viewed in the light of such rule,
the evidence was sufficient to sustain the verdict rendered.
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It is insisted that the trial court erred in excluding from
the evidence the page of the deed record which, if admitted,
would have shown that the plaintiff executed a conveyance
to the Fremont, Elkhorn & Missouri Valley Railroad
Company of about seven of the forty acres of land con-
veyed to him as agent for the company. We do not think
the court erred in its action as to this piece of evidence.
The land was conveyed to plaintiff, not for himself, but as
agent for the railroad company. What they did with it or
in relation to it afterward could not and did not affect the
liability of the defendant upon this subscription, nor tend
in any manner nor to any extent to aid the jury in a deter-
mination of any of the issues submitted to them. Hence,
what would have appeared had this evidence been received,
would have been without weight in deciding the questions
passed upon by the jury, and it was not error to exclude it.

It is urged that the court erved in refusing to give para-
graphs 1, 2, 3, 4, 5, and 6 of instructions asked by de-
fendant. It is the established rule of this court, that under
such an assignment, the instructions refused will be exam-
ined no further than to ascertain that the action as to any
one of them was proper or correct. The instructions re-
ferred to were mainly directed to presenting to the jury the
contrary view of the law applicable to the case from the
one stated in the former decision, and two or three, if not
all of them, were clearly erroneous.

Another assignment of the motion for a new trial was
as follows: “The court erred in giving paragraphs 2, 3,
and 4 of its charge to the jury.” TInstruction numbered
3 is not erroneous. This being determined, we need not
examine the instructions farther, as an assignment that the
trial court erred in giving a group of instructions will be
considered no further when it appears that any one of them
was properly given. The judgment of the district court is

AFFIRMED.
Posr, J., not sitting.



570 NEBRASKA REPORTS. [VoL. 45

Chicago, B. & Q. R. Co. v. Howard.

CH10AGO, BURLINGTON & QUINCY RATLROAD COMPANY
v. Jou~N W. Howagrp.

FiLED JUNE 21, 1895. No. 6295.

1. Fellow-Servants: BRAKEMEN: NEGLIGENCE: DAMAGES. A
brakeman is a fellow-servant of another brakeman when both
are employed upon the same train; and an accident which hap-
pens to one solely by reason of the negligence of the other does
not render liable for consequent damages the common employer
of both.

: DEFECTIVE APPLIANCES: NEGLIGENCE OF SERVANT.
The happening of an accident through the displacement of a
draw-bar or coupler of a designated kind or design, is not suffi-
cient proof that such kind or design of appliance is defective,
when the displacement complained of is clearly shown to have
been caused by the negligent and reckless manner in which the
car equipped with such coupler or draw-bar was violently
pushed against another car.

2.

3. Physicians and Surgeons: EMPLOYMENT BY VOLUNTEER:
MALPRACTICE: LIABILITY OF EMPLOYER FOR DAMAGES. A
surgeon is required in the exercise of his profession to employ
only that degree of knowledge and skill ordinarily possessed by
members of the same profession. Where one as a volunteer un-
dertakes to provide necessary surgical services for another, he
cannot be held liable in damages for the negligence or malprac-
tice of such surgeon as he summons, provided such surgeon pos-
sesses the knowledge and skill ordinarily possessed by other sur-
geons, and the employer had no reason to suspect that such
surgeon would veglect or fail to use his knowledge and skill to
the advantage of his patient.

Error from the district court of Adams county. Tried
below Lelore BEALL, J.

The facts are stated by the commissioner.

T. M. Marquett, v. A. Kilroy, and J. W. Deweese, for
plaintiff in error:

We contend that under the evidence and the findings of
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the jury the plaintiff below was not entitled to recover
anything. It is clear that the accident was caused solely
by reason of the fact that the plaintiff himself left the
coal car too close to the switch track, and being thus the
efficient cause of the accident himself, he cannot recover
for the result of the injury. If plaintiff was free from
fault he cannot recover, because the brakemen were fellow-
servants, (Newman v. Chicago, M. & St. P. R. Co., 44
Am. & Eng. R. Cases [Ia.], 555, and authorities cited ;
Chicago, St. P., M. & O. R. Co. v. Lundstrom, 16 Neb.,
258 ; Ell v. Northern P. R. Co., 48 N. W. Rep. [N. Dak.],
222; English v. Chicago, M. & St. P. R. (Co., 24 Fed.
Rep., 906; Highland Avenue & B. R. Co.v. Walters, 8 So.
Rep. [Ala.], 360; Muldowney v. Illinois Central R. Co.,36
Ia., 466; Davis v. Detroit & M. R. Co., 20 Mich., 128;
Brady v. Ludlow Mfg. Co., 28 N. E. Rep. [Mass.], 901.)

The jury made a special finding to the effect that the
cause of the accident was the fact of leaving the coal car
so close to the switch that the stock car would not pass,
and that otherwise the accident would not have happened.
We claim that the special finding governs in preference to
the general verdict, and that the court should have ren-
dered judgment in favor of the defendant below on the
special finding of the jury. (Baird v. Chicago, R. I. & P.
R. Co., T N. W. Rep. [Ia.],460; Korrady v. Lake Shore
& M. 8. R. Co., 29 N. E. Rep. [Ind.], 107L; Rice v. City
of Evansville, 108 Ind., 7; Lake Shore & M. S. R. Co. v.
Pinchin, 13 N, E. Rep. [Ind.], 677; T hompson v. Cincin-
nati L. & C. R. Co., 54 Ind., 201; Ogg v. Sheehan, 17
Neb., 323; Marz v. Kilpatrick, 25 Neb., 118; Bierbower
v. Polk, 17 Neb., 275.)

After the testimony of plaintiff was in, showing the
accident would not have happened but for the fact that
he had left the coal car too close to the switch track, and
showing that was what caused the collision and the injury,
the defendant moved the conrt for a nonsuit, which the court
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erroneously. overruled. (Flemming v. Western P. R. Co.,
49 Cal,, 257; Davis v. Detroit & M. R. Co., 20 Mich.,
' 128; Hart v. Peters, 13 N. W. Rep. [Wis.], 219; IHobson
v. New Mlexico & A. R. Co., 11 Pac. Rep. [Ariz.], 545;
Burlington & M. R. R. Co. v. Wendt, 12 Neb., 76; Manzy
v. Hardy, 13 Neb., 36; Osborne v. Kline, 18 Neb., 314.)

We do not concede that there was maltreatment on part
of the physicians, but if there was, the company is not li-
able for damages. (City of Crete v. Childs, 11 Neb., 252;
Union P. R. Co. v. Artist, 60 Fed, Rep., 365; Atchison,
T. & 8. F. R. Co. v. Zeiler, 38 Pac. Rep. [Kan.], 282;
Pullman Palace Car Co. v. Bluhm, 109 11l 24; Lyons
v. Erie R. Co., 57 N. Y., 489; Stover v. Bluehill, 51 Me.,
443; Locser v. Humphrey, 41 O. 8t., 378.)

Dilworth & Smith, also for plaintiff in error.

\

Capps & Stevens, contra:

In support of the argument that there was such negli-
gence on part of the company in failing to furnish proper
machinery and appliances as to make it liable for damages,
counsel for defendant in error cited the following authori-
ties: Grand Trunk R. Co.v. Cummings, 106 U. S., 700;
Deludev. St. Paul City R. Co., 56 N.W. Rep. [Minn.], 461 ;
Farwell v. Boslon & W. R. Co., 4 Met. [Mass.], 49; Cay-
zer v. Taylor, 10 Gray [Mass.], 274; Hamilton v. Rich
Hill Coal Mining Co., 18 S. W. Rep. [Mo.], 977; Hous-
ton & 1. R. Co. v. Oram, 49 Tex., 341; New Jersey &
N. Y. R. Co. v. Young, 49 Fed. Rep., 723; Taylor v.
Missouri P. R. Co., 16 S, W. Rep. [Mo.], 206; Galveston
H. & 8. A. R. Co. v. Garreit, 13 S. W. Rep. [Tex.], 62;
MeCully v. Clarke, 40 Pa. St., 402; Salmon v, Delaware,
L. & W. R. Co., 9 Vroom [N. 1.], 11.

As to the liability of the company for the malpractice of
the physicians the following anthorities were cited by de-
fendant in error: Mowrey v. Central City R. Co.,66 Barb.
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[N.Y.], 46; Townley v. Chicago, M. & St. P. B. Co., 53
Wis., 633; Shearman & Redfield, Negligence, secs. 438,
439, 441.

Ryax, C.

1. This action was brought by the defendant in error in
the district court of Adams county for the recovery of dam-
ages alleged to have been sustained by defendant in error
solely through the negligence of the plaintiff in error. In
the petition two railroad companies were named as defend-
ants, but as these designations seem to refer to but one
company, we shall hereafter speak of the defendants as a
single entity. Plaintiff in the district court was a brake-
man on a freight train, of which the runs, always made in
daylight, were between Hastings and Lincoln. On June
29, 1891, this train, on its way from Hastings to Lincoln,
stopped in the afternoon at Dorchester. There it was re-
quired that a loaded thirty-ton coal car should be switched
from a side track into the train to be hauled to Lincoln.
This was done by placing the coal car upon the main track -
and, after the switch had been turned for the purpose, shov-
ing the coal car back upon the main track beyond the switch.
The place where the coal car could be safely left on the main
track was, by signals, indicated by brakeman Morledge, who
turned the switch as required, and the coal car was left at
a point thus indicated by him. Owing to some inadver-
tence, or perhaps some miscalculation of this brakeman,
the coal car was permitted to come to a stop at a point so
near the switch that a car passing on the side track would
not clear it. It is claimed it was not known to plaintiff
that the coal car was left at such a point as to render prob-
able an injury to any one riding on a car along the side
track, and that if to such a person an injury happened by
reason of a collision with the coal car the railroad company
should be liable for resulting damages.

2. After the coal car had been disposed of, the plaintiff,
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under directions of the conductor, undertook to place a stock
car opposite a certain chute on the side track. Mr. Mor-
ledge, after adjusting the switch, signaled for the engine
to be backed rapidly. This signal was communicated to
the fireman, who in turn signaled to the engineer, and
the backing was promptly done as required. Plaintiff
stepped upon the platform of a car between the stock car
and the engine, known as the “show car.” This was an
old passenger car equipped with a Miller coupler and was
used by a traveling party of show people. Mr. Morledge,
when the nearest platform of the show car reached him,
stepped upon said platform just as plaintiff, having reached
the stock car just ahead of the show car, was attempting
to reach the ladder for the purpose of climbing to the top of
the stock car that he might there manage its brakes. His
right foot was on the hand-rail on the corner of the stock
car. At this instant there was a collision between the cor-
ner of the stock car moving at the rate of about seven
miles per hour and the coal car standing on the main track.
By the resulting jolt the draw-bar of the show car was
bent out of shape, and for some reason, not satisfactorily
explained, the Miller coupler struck the iron rod on which
rested the plaintifi’s foot in such manner as to catch
plaintiff’s said foot between said iron rod and the end of
the show car, and at the same time bent the rod against
said foot and greatly bruisedit. In argument it is urged
that the railroad company was negligent in permitting to
be placed in its train the show car, equipped as it was with
a Miller coupler,

3. The injured man was taken to Hastings on the first
passenger train going westward. In the petition it was al-
leged that immediately after plaintiff’s arrival in Hastings
the railroad company’s yardmaster at that place summoned
Dr. Chapman, who made an examination of plaintiff’s in-
juries and said he thought he could save the foot, and that
“thereafier Dr. Chapman, of Hastings, Dr. Livingstone,
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of Plattsmouth, and Dr. Denny, of Lincoln, both and all
of whom were duly authorized agents, physicians, and sur-
geons of and in the employ and pay of defendants, then
and thereafter, as will be more fully told herein, took full
and complete charge of plaintiff’s injury and case. Plaint-
iff further alleges the fact to be that the said Chapman,
Denny, and Livingstone, the physicians and surgeons above
named, agents of defendants, are each and all of them
men who possess as well as profess a high degree of skill,
ability, and knowledge of medicine and surgery.” Fol-
lowing the above quoted language it was averred, in effect,
that by reason of the neglect of said surgeons to amputate
his injured foot, plaintiff was caused to suffer much pain,
and that finally the said amputation was negligently per-
formed. On account of the aggravation of plaintiff’s suf-
ferings through the alleged negligence of the aforesaid sur-
geons he claimed he should recover damages against the
railroad company. On his aforesaid causes of action there
was a verdict and judgment for $6,000.

4. It is observable that there was no complaint in the pe-
tition that Mr. Morledge was not a careful, competent
brakeman. From the fact that this brakeman did not sig-
nal so that the coal car should be placed on the main track
beyond the reach of a car on the side track, it is however
urged that the railroad company should be held liable.
That this proposition must have been approved by the
district court is evident from the fact judgment was ren-
dered on the general verdict, notwithstanding the answers
of the jury to special interrogatories numbered 1 and 3.
These are as follows:

“1. Was the plaintiff’ injured by reason of the coal car
being left on the main track so close to the switch as not
to leave room for the cars to pass by on the switch without
collision? Ans. Yes.”

“3. Would the accident have happened if the coal car
had been left at a sufficient and safe distance from the
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switch so as to leave room for the cars to pass in on the
side track without striking the coal car? Ans, No.”

There is no question made, nor is there room for doubt,
that Mr. Morledge and the defendant in error were fellow-
servants in the strictest legal sense of that term. They
were employed in the management of the same train, and
every consideration which operates to exonerate the em-
ployer from liability for an injury sustained by an employe,
owing entirely to the negligence of a co-servant, applies
with full force. (See Youll v. Sioux City & P. R. Co., 66
Ia., 346; Chicago & A. R. Co. v. Rush, 84 Ill, 570 ;.
Atchison, I. & 8. F. R. Co. v. Plunkett, 25 Kan., 188 ;
Besel v. New York C. & H. R. R. Co., 70 N. Y., 171;
Houston & I. C. R. Co. v. Gilmore, 62 Tex., 391.) The
fact that there was negligence, and that it was the sole
cause of the injury, was fixed beyond peradventure by the
above special findings of the jury. It is provided by sec-
tion 294 of the Code of Civil Procedure: “ When the
special finding of facts is inconsistent with the general ver-
dict, the former controls the latter, and the court may give
judgment accordingly.” TUnder the admitted facts, and
those which, with the same binding effect, had been estab-
lished by the above special findings of the jury, there
was error in rendering judgment in accordance with the
general verdict.

5. There was no evidence that the railroad company was
guilty of negligence in permitting to be placed upon its
line of railroad the show car, on account of any of its
parts being out of repair. Such criticism as has been of-
fered has been with reference to the alleged fact that the
Miller coupler was one of bad design. There was no proof
of this claim other than such inferences as were drawn
from the fact that at the time the stock car, moving at the
rate of seven miles per hour, was suddenly brought to a
stop by the loaded coal car, it caused the Miller coupler, or
rather the draw-bar connected with it, to become bent, and
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to this circumstance the injuries of the defendant in error
were attributable. There was no evidence whatever that
any other kind of a coupler or draw-bar would have sus-
tained, without displacement, the shock to which this was
subjected. What we are asked to sanction is, the proposi-
tion that when this accident happened, the mere fact that
the Miller coupler or draw-bar struck the foot of the de-
fendant in error justified an inference that this coupler or
draw-bar was therefore dangerous. There was undisputed
testimony given by Mr. Morledge that, in view of com-
plaints of the inmates of the show car as to the rough
handling of their car, defendant in error had suggested to
this witness that said show people be given “a damn good
shaking up.” It would seem that, speaking after the man-
ner of men, this was quite successfully accomplished ; and
yet there is no known rale which requires that railroad
companies, by the use of appliances of unusual design or
strength, should anticipate and provide against the result
of such pranks. It was laid down by the majority opin-
ion in Chicago, B. & @. R. Co. v. Landauer, 36 Neb.,
642, that the inference of negligence against a railroad
company must be a reasonable one, and that, where it is
impossible to infer negligence from established facts with-
out reasoning irrationally and contrary to common sense
and the experience of average men, there is no question for
the jury, and the court should direct a verdict for the de-
fendant. In Kilpatrick v. Richardson, 40 Neb., 478, it
was held that the presumption of negligence, where enter-
tained, must be from proved and conceded facts, and from
such, must be the logical, reasonable, and probable deduc-
tion. There was no evidence which justified the submission
of this case to the jury because of negligence on the rail-
road companys part, which caused or contributed to the
infliction of the injury complained of,

6. It is, however, urged that the railroad company
should be held liable for the alleged malpractice of its sur-

41



578 NEBRASKA REPORTS. [VoL. 45

Chicago, B. & Q. R. Co. v. Howard.

geons. The fifth and sixth special interrogatories, with
their respective answers thereto by the jury, were in this
language :

“5. Do you find that the plaintiff is entitled to recover
on account of the medical treatment that he received after
the accident? Ans. Yes.

“By court: Do you find that the plaintiff is entitled to
recover for both the accident and the medical treatment?
Ans, Yes.”

It has already been shown that the railroad company
had been guilty of no negligence contributing to the-acci-
dent whereby the defendant in error was injured, where-
fore, at the time when its alleged surgeons were called in a
professional capacity to attend upon the defendant in error,
the situation was as though the summoning of these pro-
fessional gentlemen had been by an individual or corpora-
tion not engaged in operating a railroad. It was alleged .
in the petition that the surgeons, who in an alléged un-
skillful manner amputated the foot of the defendant in
error, were at that time “duly authorized agents, physi-
cians, and surgeons of and in the employ and pay of de-
fendants, then and thereafter.”” This, if true, entitled the
railroad company to demand the rendition of such surgical
aid for its employes as it chose to require in their behalf.
Since it was alleged in the petition that the yardmaster
was duly authorized to call in Dr. Chapman, it may be as-
sumed that the services of this surgeon were rendered upon
the special request of the railroad company. As to the
services of the other two, the entire dependence seems to be
upon the fact alleged geunerally, that they, as well as Dr.
Chapman, were its authorized agents, physicians, and sur-
geons. At the time they assumed the control of Mr. How-
ard’s case, the most that can be said is, that-they were re-
quired so to do by their employer, the plaintiff in error.
It was alleged in the petition that these physicians and
surgeons professed to possess, and in fact did possess, a higlr .
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dagree of skill, ability, and knowledge of medicine and sur-
gery. In Hewitt v. Eisenbart, 36 Neb., 794, a malprac—
tice case, the following rule was recognized: “The law re-
quires of a surgeon, in the treatment of his patient, the
exeroise of that degree of knowledge and skill ordinarily
possessed by the members of the medical profession.” Iw
the case at bar there was no attempt to prove what par-
ticular degree of knowledge and skill was possessed by the
surgeons who performed the amputation of which com-
plaint is now made. It was by plaintiff alleged, and
therefore, as against his present contentions it must be ac-
cepted as true, that they possessed a high degree of skill,
ability, and knowledge. When the railroad company re-
quired services to be performed for the defendant in error
by these surgeons, it is not under the circumstances of this
case liable for more than a judicious selection, and this it.
made without question. It would be absurd to insist that.
not only this selection should be prudent, but, that the:
company should guaranty that the surgeons selected would
make no mistake and be guilty of no negligence. The
very fact that there was required of the surgeons in the
line of their duties the possession of a superior degree of”
skill and of knowledge of medicine, precludes the possibility
that the officers or employes of the railroad company
should have exercised a supervisory control and direction.
of the time when, and the mode in which, the necessary
surgical operation should be performed. It was required
only that the surgeons selected should possess that degree
of knowledge and skill ordinarily possessed by members of”
the same profession. A fair construction of the language
of plaintiff’s petition more than met this requirement, and
the plaintiff in error was not responsible for the manner in
- which such knowledge and skill were employed, in the ab-
sence on its part of any express limitations or directions to
their surgeons, and of the possession of such knowledge as.
would lead a reasonable, careful person to suspect that.
there would: probably be negligence or malpractice.
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7. From a full consideration of all the facts we are sat-
isfied that the defendant in error was not entitled to a
verdict, and that upon the request made the court should
have so instructed the jury. The questions considered
arose naturally in order before the alleged release of the
railroad company executed in consideration of the payment
to defendant in error of certain sums by the Burlington
Relief Association, of which he was a member. The con-
clusion that plaintiff was not entitled to recover upon the
facts pleaded and proved has relieved us of the necessity of
considering the effect of the release alleged and established.
The judgment of the district court is

REVERSED.

Barpwin INvEsTMENT COMPANY, APPELLEE, V. J. A,
BATLEY ET AL., APPELLANTS,

FiLED JUNE 21, 1895. No. 6249.

1. Mortgages: WAIVER OF RIGHT OF FORECLOSURE: CONSIDEEA-
TIoN. Where the defendant pleaded the waiver of the stipu-
lated right of a mortgagee, upon failure to pay interest as it fell
due, to foreclose for the entire amount secured, keld, that such
waiver was not binding, because the sole consideration to support
it was the making of payment of another sum of interest past
due, than the sum of interest not paid when due, which gave
the right of foreclosure insisted upon.

2. Conflicting Evidence: REviEw. A finding of fact made upon
conflicting evidence will not be disturbed on appeal to the su-
preme court. :

APpEAL from the district court of Lancaster county.
Heard below before HaLy, J.

Webster, Rose & Fisherdick, for appellants.
F. A. Boehmer, N. Rummons, Harwood, Ames & Pellis,
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J. P. Maule, Lamb, Ricketts & Wilson, and A. J. Cornish,
contra.

Ryax, C.

The dispute to be settled by this appeal is between the
Baldwin Investment Company, the appellee, and James A.
and Hester A. Bailey, the appellants. There was a decree
of foreclosure in the district court of Lancaster county in
favor of the appellee, the mortgagee, against the appellants,
the mortgagors. - .

There were three notes each of §1,400, and each secured
by a mortgage which described a lot different from that in-
cluded in either of the other mortgages. There was in each
note the following condition: “If any part of the interest
shall remain unpaid thirty days after due, the principal
note shall become due and payable at once, or at any time
while said default continues, at the option of the holder
without notice.” By the terms of the mortgage it was
agreed that “upon the failure of said mortgagors to make
any of the payments secured by this mortgage promptly
when due * * * thelegal holder thereof may declare
the full amount of said principal debt due and payable
forthwith, without notice, and cause the mortgage to be
foreclosed at any time while such default continues,” ete.
Default was made in the payment of the interest due Oc-
tober 1, 1890, April 1, 1891, and October 1, 1891. As
against the right of the mortgagee to avail itself of the
above condition by a foreclosure of the entire debt secured,
the appellants, by answer, pleaded that on July 15, 1891,
the mortgagee waived the right to foreclose for non-pay-
ment of interest which had fallen due on April 1 preced-
ing, in consideration of the payment of the iuterest which
had fallen October 1, 1890, with the interest which was
due on said interest up to July 1, 1891, This was treated
as denied by reply, and the evidence in reference to the ex-
istence of a waiver was conflicting. Under these circum-
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stances it must be accepted as established that the defense
was not sustained by proofs. At any rate there was no
sufficient consideration to sustain the contract of waiver
pleaded, for the payment was ouly such as the mortgagors
were under obligation to make at the time they made it.
In argument there is discussed the effect of exacting
asury in the original transactions, but as this defense was
not pleaded it cannot be considered. The judgment of the
district court is '
AFFIRMED.

W. S. McAULEY ET AL. v. J. H. CooLEY.
FiLenp Juxe 21, 1895.. No. 5305.

Partnership: DISSOLUTION: ACTION AT LLAW BETWEEN PART-
NERS. Where a partnership business has been fully settled

_ upon an agreed basis furnished by the books kept by one part-
ner, and all its assets by agreement have been turned over to the
other partner, and afterward it transpires that by reason of the
failure of the partner who kept the aforesaid books to enter
therein items showing his own receipt of money of the firm his
partner has suffered damage to the extent of such items, an ac-
tion at law may be maintained for such damage against the
partner who caused such injury, and against such sureties as have
agreed to be responsible for damages of the character described.

Error from the district court of Adams county. Tried
below before GASLIN, J.

John M. Ragan, J. B. Cessna, and Capps & Stevens, for
plaintiffs in error.

Ditworth, Smith & Shockey, contra,

Ryax, C,

On the 12th day of October, 1888, J. H. Cooley and
Greorge A. Bentley entered into a written agreement whereby
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they associated themselves as partners under the firm name
of J. H. Cooley & Co., for the purpose of dealing in lum-
ber. By the terms of this agreement George A. Bentley’s
obligations were as follows: “The said George A. Bent-
ley shall and he is hereby firmly bound to give all of his
time and use his best efforts to promote the interest of their
business. The said George A. Bentley is to keep the books
of the firm in a careful and workmanlike manner and to
render a just, true, and accurate account of all goods, wares,
commodities, merchandise, moneys, and accounts at any
time required, and to do all the work required to be done
in the business as long as one man can do it, after which
the expense of hiring a man shall be done equally out of
the business. And George A. Bentley to be allowed to
draw his personal expense a sum not to exceed forty dol-
lars ($40) for each month, which amount shall be charged
to his personal account and come out of his share of the
profits.” The plaintiffs in error, by their written under-
taking in relation to the above contract, bound themselves
as follows: ¢ Whereas, on the 12th day of October, 1888,
the above bounden George A. Bentley and the said J. H.
Cooley entered into a copartnership for the purpose of car-
rying on the business of lumber and coal, etc., in the vil-
lage of Holstein, in the county of Adams, and state of
Nebraska: therefore, the condition of this obligation is
such that if the above bounden George A. Bentley shall do
and perform all the acts and requirements of the written
contract entered into by and between the said parties of the
above date, and shall carry out the obligations therein re-
quired of him strictly to its spirit and terms, then this ob-
ligation to be void, otherwise to remain in full force and
effect.”” The firm of J. H. Cooley & Co. was dissolved
about July 31, 1889. On the date last named it is clear
from the evidence that the lumber owned by the firm was
measured and an invoice made. There was a settlement
made between the individual members of the firm at or
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about that time, and the entries in the firm books by Bent-
ley being assumed to be correct, were acted upon by both
parties as a reliable basis for a full settlement of the part-
nership matters. Not only was a settlement made at this
time, but pursnant thereto all the assets of the partnership
firm were turned over and transferred to J. H. Cooley.
Upon the basis assumed, it was agreed between the part-
ners that there was due from Bentley to Cooley the sum of
$13. This action at law was brought for the most part to
recover upon the bond signed by the plaintiffs in error the
several améunts which Bentley had been paid and had
failed to make a record of in the books of the copartner-
ship inany way. The allegations of the petition were very
general, but were based upon the theory that for whatever
sums Bentley had received to his own use and made no en-
try of in the books (which it was his duty accurately to
keep), the plaintiffs in error were liable. While the peti-
tion was perbaps less definite than it might have been, there
was no objection made on that score; nor, indeed, do we
understand that even now such objection is urged. The
plaintiffs in error insist, however, that no sunit at law could
be maintained between the partners until a settlement had
been had between them. There was just such a settlement
and an adjustment of the liability of each upon a false, mis-
leading basis furnished by the partner, for the faithful per-
formance of whose duties in that very respect the plaintiffs
in error were liable. This action was not to wind up a
partnership, but was for the failure of one partner to per-
form certain duties as he had contracted with another per-
son to do them. True, these duties pertained to partnership
affairs between the contracting parties. The undertaking
in this respect was none the less that of Bentley individually,
and for faithful performance of such individual undertak-
ing plaintiffs in error were liable. There was suflicient
evidence to sustain a finding that the failure of Bentley to
account for moneys received by him had resulted in damage
to Cooley to the amount found by the court.
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There was a claim made in argument that because the
articles of copartnership provided that the partnership in-
vestment should not exceed $3,000, whereas in fact $5,000
was invested, therefore plaintiffs in error were released from
their guaranty.  We fail to see why this result should fol-
low, for the gravamen of this action was the failure of
Bentley to perform his duties, and his failure in this respect
had no relation to the investment in the business of more
than was contemplated by the articles of agreement, It is
quite likely that the limitation of $3,000 would have pre-
vented a recovery of more than that amount in case Bent-
ley had misappropriated a sum in excess thereof, but such
a liability would be much in excess of that for which Bent-
ley and his sureties were, in fact, found answerable. The
mere fact that more had been advanced than the defendant
in error was bound to furnish would. not discharge the
sureties. (Clagelt v. Sulmon, 5 G. & J. [Md.], 314; Morsis
Canal Co. v. Van Vorst, 1 Zabr. [N. J.], 100.) The judg-
ment of the district court is

(=59

AFFIRMED.

RacAN, C.,, having been of counsel in this case, took no
part in its consideration or determination.

CHARrLEs E. WILEY, APPELLANT, V. GERTRUDE M.
WILEY ET AL., APPELLEES.

FILED JUNE 21, 1895. No. 6168.

Quieting Title: DECREE ForR DEFENDANT: SUFFICIENCY OF
EviDENCE: REVIEW. The evidence in this case examined, and
held sufficient to sustain the findings and decree of the distriet
court.

APPEAL from the district court of Cass county. Heard
Lelow before CrAPMAN, J.
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M. A. Hartigan, for appellant,
A. N. Sullivan, contra.

Ryan, C.

The appellant in this case brought an action in the dis-
trict court of Cass county against his brothers and mother
and sisters for a decree which would vest in himself the
title to a certain described 160 acres of land. His allega-
tions and testimony were that in 1877 his father, since de-
ceased, placed him in possession of the land and agreed to
convey it to him; that until the death of his father in
April, 1886, and afterward until the commencement of this
action, he had continuously retained the possession given
him by his father, and as expectant owner had made valu-
able and permanent improvements. In respect to some of
these facts his witnesses corroborated his testimony,——the
continuity of his pos:ession, however, they rendered doubt-
ful. It was not disputed that the appellant’s father left a
will which was duly probated without objection on the part
of the appellant. This will bore date August 23, 1878,
and was probated on the 18th of February, 1887. By its
terms there was devised to appellant the tract involved in
this litigation. This, however, was subject to the use and
full control of said land by appellant’s mother during her
life. The testimony which was at all corroborative of that
of the appellant was that his father had frequently said
that he designed this land for appellant and accordingly
had placed him in possession of it, but that he did not in-
tend that appellant should be vested with the ownership
while his parents were living. It is more than doubtful
whether this last statement of the ancestor was corrobora-
tive of the claim of the appellant, for it was as consistent
with the provisions of the will as with appellant’s theory,
and perhaps more so. The testimony of appellant’s mother
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was that her husband placed appellant in possession of the
land in controversy and gave him the use of it, and that
during the lifetime of her husband he frequently spoke
of his son’s bad management and said he ought to have
a guardian; that on this account the title was withheld,
and to be withheld, until the death of both appellant’s
father and mother; that her husband while he lived paid
the taxes on said land, and after his death she had paid
them, and in corroboration of these facts the tax receipts
(except one which she testified had been loaned appellant)
were introduced in evidence. These receipts on their face
showed payment to have been made by appellant’s father
and mother. Mrs. Wiley further testified that no claim
had ever been made by appellant that he was the owner of
the property, until, tired by his refusal to pay rents which
were necessary for her subsistence, she gave him a notice
for the purpose of terminating his possession. She also tes-
tified that in 1883 the appellant with his family left the
_ aforesaid land and went to Denver with no intention of re-
turning, and remained absent from March till August, when
he returned. This witness also testified that there was never
a year, after the appellant was placed upon the 160 acres
which he now claims, that his father, until his death, did
not crop a part of it. There is involved in this action
solely the right of the appellant to deprive his mother,
during her lifetime, of the rent, upon which she is largely
dependent for her means of support. The district court
very justly, and, upon consideration of all the evidence,
very correctly, found adversely to appellant. Its judgment
is accordingly, therefore,
AFFIRMED.
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HarTie BLAzER v. JouN J. RogNER.
FILED JUNE 21,1895, No. 5049.

1. Mechanics’ Liiens: SUFFICIENCY OF EVIDENCE TO SHOW
CoxTBRACT. Where the testimony is uncontradicted, it is suffi-
cientto show that the owner of the real property to be improved
contracted with the claimants of a mechanic’s lien for the work
suhsequently done, through a person in the employ of such
claimants,

2. Trial: ApMissioN OF INCOMPETENT EVIDENCE: REViEW. The
admission of evidence which, though not competent, is imma-
terial affords no grounds for the reversal of a decree in equity.

EgRor from the district court of Douglas county. Tried
below before WAKELEY, J.

John P. Davis, for plaintiff in error.
B. G. Burbant, contra.

Ryan, C.

J. M. Stephens and Peter Rogner began this action for
the foreclosure of a mechanic’s lien against real property
owned by the plaintiff in error. Afterward John J. Rog-
ner was substituted as plaintiff and, upon a trial had in the
district court of Douglas county, a decree was rendered as
prayed. Hattie Blazer now prosecutes these proceedings in
error for the reversal of this judgment.

The errors assigned are argued in the order in which
they shall now be considered. It is insisted that there is
not a word of evidence showing a contract between J. M.
Stephens and Peter Roguer on one side and Hattie Blazer
on the other. There was no oral testimony in the case save
that of John J. Rogner, under whose charge the work for
which this lien is sought to be enforced was done. He de-
scribed how he made the contract, its terms, and what he



Vor. 45]  JANUARY TERM, 1895. 589

Davis v, Nat. Bank of Commerce.

did under it. He testified he was working for J. M. Ste-
phens and Peter Rogner. Under the circumstances this
was sufficient. It is urged that there was incompetent tes-
timony admitted as to the contents of a certain letter, At
most, this was immaterial evidence, for it was simply to the
effect that the witness John Roguer, after he had procured
the claim for the mechanic’s lien to be recorded, sent it to
Peter Rogner, who wrote witness a letter in which he said
that it was all right. There was no objection made until
after the answer objected to had been made, It was then
too late to be availing. At any rate this was an equitable
action, and the admission of merely immaterial evidence
affords no grounds for the reversal of the decree entered.
The judgment was sustained by sufficient evidence and is

AFFIRMED.

Epcar P. Davis ET AL. v. NaTIONAL, BANK OF
COMMERCF,

FiLeED JUNE 21, 1895. No. 5624.

Election of Remedies: FRAUDULENT CONVEYANCES: AGREE-
MENT TO PAY GRANTOR’S DEBTS: ATTACHMENT. Where one
has received a conveyance of certain property in consideration
of which he absolutely agreed to pay the debts of the grantor,
it is no defense to the suit brought by the holder of such debt to
allege that such holder has previously brought suit against the
party origically owing the same, aided by an attachment which
has been levied upon the property conveyed as still that of the
aforesaid grantor.

Error from the district court of Douglas county. Tried
below before IRVINE, J.

R. 8. Ervin, for plaintiffs in error, cited : Wilson v. Wil-
son, 30 O. St., 865; Milroy v. Spur Mountain Iron Min-
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ing Co., 43 Mich., 231; Buchanan v. Dorsey, 11 Neb.,
373 ; Trimble v. Strother, 25 O. St., 378 ; Judson v. Gray,
17 How Pr.[N.Y.],289; Aubum City Bank v. Leonard,
40 Barb. [N. Y.], 119; B7ewer v. Maurer, 38 O. St., 543 ;
Wood v. Moriarty, 14 Atl Rep. [R. L], 855; Romam v
Judson, 26 N. E. Rep. [Ind.], 563; Par malee v. Wiggen-
horn, 6 Neb., 322.

A. C. Troup, contra.

Ryax, C.

On the 8th day f February, 1888, plaintiffs in error
entered into a written agreement with the firm of Kauf-
man Bros., by the terms of which the said plaintiffs in
error agreed to pay certain debts of Kaufman Bros. The
consideration upon which the agreement was based was the
transfer of all the property of said firm and its members,
subject to certain exemptions of homestead rights enumer-
ated, to the plaintiffs in error. The defendant in error
holds certain notes which the plaintiffs in error by the
terms of the above agreement were bound to pay. For
the purpose of this case it may be assumed that the de-
fendant in error is subject to the same rules as would have
been its predecessor in right as to the above notes, which
predecessor was the Bank of Commerce. When the above
transfer was made by Kaufman Bros. the Bank of Com-
merce held the notes herein sued upon by the defendant in
error.  This bank at once began proceedings for the col-
lection of said notes against the firm of Kaufman Bros.,
the maker thereof, aided by an attachment which was
levied upon the goods transferred to plaintiffs in error.
In this attachment case the alleged mala fides in the above
transfer was the particular fraudulent intent, because of
which the aid of an attachment was invoked. The cases of
Kaufman v, Coburn, 30 Neb., 672, and Kaufman .
United Stotes National Bank, 31 Neb., 661, were out-
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growths of litigation over the same questions as were raised
in the above attachment suit. In one of these cases the
Bank of Commerce was involved, and it was determined
that the transfer assailed as such was not fraudulent as
against Kaufman Bros. The sole question now presented
is whether or not the attachment proceeding was such an
election of remedies and raised such an estoppel that the de-
fendant in error cannot now avail itself of the undertaking
of the plaintiffs in error to pay the debt due to it. The
commencement of the suit by the defendant in error against
Kaufman Bros. for the collection of this debt was not in-
consistent with the claim against the plaintiffs in error cre-
ated by an agreement to which the defendant in error was
not a party. In aid of this suit the defendant in error was
entitled to avail itself of the remedy of attachment in a
proper case. If the fraud alleged should be sustained, the
attached property would be subjected to the debt of the at- -
tachment plaintiff. If not sustained, there might never-
theless be a judgment against Kaufman Bros., and this, as
we understand it, was the course taken in said attachment
case. In any event, this was not a choice of remedies
against the plaintiff in error. The debt due the Bank of
Commerce was one which the plaintiffs in error absolutely
undertook to pay. With reference to that indebtedness the
beneficiaries were entitled to hold the plaintiffs in error to
the same liability as they could have held the original
makers of such notes. As was said in Kaufman v. United
States Nat. Bank, supra, this was not a case of trust where
the plaintiffs in error agreed to sell the property and pay
the debts, but one in which they agreed, on consideration
of receiving the property, that they would pay the debts
specified. It was immaterial, therefore, what course was
taken with reference to the property conveyed to the plaint-
iffs in error, for this was not a case wherein an interest in
a trust fund created for the benefit of the defendant was re-
pudiated. The plaintiffs in error, upon a sufficient valu-
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able consideration, absolutely agreed to pay this debt, and
nothing short of a satisfaction of it in some manner will
meet this undertaking. It is deemed sufficient, so far as
the alleged estoppel is concerned, to say that the plaintiffs
in error were not parties to the suit wherein the conduct of
the defendant in error is claimed to have created an estop-
pel, neither had they any privity with the parties with re-
spect to the subject-matter thereof. The _]udgment of the
district court was right and is

AFFIRMED.

IrviINg, C,, took no part in the determination of this case.

B'Nar IsrAEL v. JosEPH GARNEAU, SR.
FILED JUNE 21, 1895. No. 5228,

Review: CoNFLICTING EVIDENCE. In this case there is presented
solely a question of fact determined by a jury upon the consid-
eration of conflicting evidence. The judgment upon the verdict
will not be disturbed under such circumstances.

ERRoRr from the district court of Douglascounty. Tried
below before DoANE, J.

Ambrose & Duffie, for plaintiff in error.
J. W. West and Charles Ogden, contra.

Ryan, C.

The defendant in error sued the plaintiff in error in the
county court of Douglas county for rent alleged to be due
at the rate of $50 per month. Upon appeal from the judg-
ment of the county court there was a verdict and judgment
for $66.65, which was upon the basis of $50 per month.
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In the fall of 1888 a parol lease was made between the
parties to this suit, for the use of the building leased for
church purposes. The rate per month was $35. The les-
see insists that there was a contract of lease for the term
of one year. The lessor contends that there was no fixed
term other than from month to month. The plaintiff in
error paid at the rate of $35 per month up to June 1, 1889.
The evidence adduced by the defendant in error was to the
effect that in the early part of May of the year just named
plaintiff in error by its agent paid the rent for that month;
that this agent was then informed by the agent of the de-
fendant in error that the monthly rental for June and
thenceforward would be $50; that the plaintiff in error
could not have the property at a less rate, and that, upon
this proposition being submitted to the assembled members
of the plaintiff in error, it was assented to, ahd that the
use of the building afterwards was by virtue of the new
agreement as to monthly rentals. The theory in support
of which the plaintiff' in error introduced its evidence was
that the original lease was for the term of one year from Oc-
tober 1, 1888, at the rate of $35 a month, payable monthly;
that the change to $50 a month was but an arbitrary at-
tempt on the part of Garneau to exact the additional $15
per month, and that this was never assented to by the
plaintiff in error.  On this theory there is argued the neces-
sity of notice to terminate the original tenancy, and other
kindred propositions. By the instructions of the court the
law applicable to the theory of each party was fairly
stated, and the verdict settled the contested question of fact,
approved as it was by the ruling made upon the motion
for a new trial. The judgment of the district court is

AFFIRMED.

42
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A. B. SLATER ET AL. V. JAMES SKIRVING ET AL.
FILED JUNE 21,1895. No. 5970.

1. Judgments: PROCEDURE TO VACATE: LACHES. After the
close of the term in which a judgment was rendered against him,
a judgment defendant filed a petition in equity to vacate the
same on the ground that it was irregularly obtained. The irreg-
ularity complained of was that the clerk of the court omitted
to journalize the judgment immediately upon its rendition. It
appears from the evidence that the failure of the judgment de-
fendant to file a motion to set aside the judgment rendered
against him during the term at which it was rendered was not
caused by the failure of the clerk to journalize the judgment
when rendered, but resulted from the laches of the judgment
defendant’s counsel. Held. That he could not be permitted to
deny the correctness of the judgment or to renew the contro-
versy.

2. Judgment Entry. Whether the neglect or failure of the clerk
of adistrict court to journalize a judgment immediately upon its
rendition is an irregularity within the meaning of subdivision
3 of section 602 of the Code of Civil Procedure, not decided.

ERRoR from the district court of Holt county. Tried
below before K1ingAID, J.

H. C. Brome and H. M. Uttley, for plaintiffs in error.
M. F. Hurrington, contra.

Racax, C.

On the 4th day of November, 1891, James Skirving
brought a suit at law in the district court of Holt county
against the copartnership of Slater, Savage & Kelly and
one D. Kemp. A summons was issued and duly served
on Kemp in Holt county,and within the time fixed by
said summons Kemp appeared and filed his answer. A
summons was also issued for Slater, Savage & Kelly,
dirécted to the sheriff of Douglas county for service, and
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was duly returned served on them. The February, 1892,
term of said district court convened early in that month
and adjourned without day on the 22d of the following
September. On the 18th of February, 1892, the attorney
of Slater, Savage & Kelly procured the summons served
on them in Douglas county to be quashed on account of
some informality therein, and on the same day Skirving’s
counsel, by leave of court, so amended his petition as to
make Slater, Savage & Kelly, individually, parties defend-
ant to the suit. On the 29th of February a summons was
issued for said parties directed to the sheriff of Douglas
county and duly served on them on the 1st and 2d days
of March. The answer days for these parties as fixed by
the summons was April 4. Slater, Savage & Kelly for-
warded the copy of the summons served on them to their
attorney at O’Neill with instructions to look after their
interests. The attorney received this summons on the 10th
of March. He did not appear in the case in any manner,
nor file any pleadings therein, and on the 31st day of May,
1892, the court entered the default of Slater, Savage &
Kelly, heard the evidence, and rendered a judgment against
them for the amount prayed for by Skirving in his peti-
tion. At this same term of court, but prior to that time,
the case had been continued as to the defendant Kemp..
After the adjournment of this February term Slater, Sav-
age & Kelly filed a motion to vacate the judgment, which
was by the court overruled, and on the 8th of October,
1892, Slater, Savage & Kelly filed a petition in equity in
said court against said Skirving to vacate said judgment.
The court, after hearing the evidence, entered a decree dis-
missing the petition. Slater, Savage & Kelly bring this
ruling of the court here for review.

We shall assume for the purposes of this case that the
answer tendered by Slater and others to the court at the
time they filed their petition in equity to vacate the judg-
ment, stated a meritorious defense to the suit of Skirving,.
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and that the proofs offered by Slater and others supported
the allegations of said answer, and confine ourselves solely
to the question as to whether the district court erred in
holding that Slater and others had failed to show any
equitable or legal reasons why said judgment should be
vacated, aside from the fact that they had a meritorious
defense to the action in which the judgment was rendered.

In their petition in equity to vacate the judgment Slater
and others alleged the following grounds therefor:

1. That the judgment was irregularly obtained. Thisis
one of the grounds provided by the third subdivision of
section 602 of the Code of Civil Procedure, authorizing
district courts to vacate their judgments after the term at
which they were rendered. The evidence in the record does
not sustain this averment of the petition. The judgment
sought to be vacated was rendered in open court on one of
the days of the regular February, 1892, term thereof; but it
is argued that the clerk of the court omitted to journalize
this judgment at the time it was rendered, or within a rea- '
sonable time thereafter, and that Slater and others were
thereby prevented from filing a motion to set aside such
judgment and default during the February term. It ap-
pears from the evidence in the record that the judgment was
not journalized on the day it was rendered, nor for consid-
erable time afterwards, but the evidence does not show that
Slater and others were prevented by that fact from filing
their motion to set aside such judgment and defaunlt during
the February term. The attorney of Slater and others had
already appeared in this case as early as the 18th of Febru-
ary. He had received the summons on the 10th of March,
which showed on its face that his clients were required to
answer the petition of Skirving by the 4th of April. He
made no appearance whatever in the case before the judg-
ment was rendered. He had no consultation, conversation,
or agreement with counsel for Skirving for a continuance
of the case over the term. He was present in court during
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a part of the February term, and just prior to the time the
judgment was rendered he absented himself from the court
and the county without making any arrangement with the
court or opposing counsel as to any disposition of this case,
or leaving it in charge of any other counsel. He says,
however, that on two different days between the 20th of
May and the 30th of June he went to the court house and
examined the judgment record, journal entries, and general
index, and at these times there was nothing upon any of
those records showing that his clients had been defaulted
and judgment rendered against them. Ifcounsel had looked
at the trial docket he would have seen the minutes made
by the trial judge on the 31st of May, 1892, and this would
have advised him at the time he visited the court house that
his clients had been defaulted and judgment rendered against
them, and he would have had ample time from the 1st day
of June to the 22d of September, when the court adjourned
without day, to have filed his motion to set aside said de-
fauit and judgment. It appears, then, that the failure of
Slater and others to file their motion to set aside the judg-
ment rendered against them during the term at which it
was rendered was not caused by the failure of the clerk of
the district court to journalize the judgment when rendered,
but resulted from the laches of their counsel, and they can-
not now be permitted to deny the correctness of the judg-
ment rendered or to renew the controversy.

2. Another reason alleged in the petition for setting the
judgment aside is that the petition of Skirving does not
state facts sufficient to constitute a cause of action against
Slater and others. It would subserve no useful purpose to
quote this petition or any part of it. It must suffice to
say that in our opinion the petition stated a good cause of
action.

3. A third reason assigned in the petition for setting
aside the judgment is that Kemp was made a party defend-
ant with Slater and others to Skirving’s action for the sole



H98 NEBRASKA REPORTS. [Vor. 45

Sigler v. McConnell.

purpose of procuring service upon Slater and others and
compelling them to come to Holt county for the trial of the
case, and with no intention on the part of Skirving to
prosecute his action to a judgment against Kemp. If these
facts were made to appear, we have no doubt that they
would themselves be sufficient to authorize a court of equity
to set aside this judgment, as they would amount to a fraud
upon Slater and others and the court; but no such facts
appear, and in the answer tendered by Slater and others to
the court at the time of the filing of this petition no such
defense is interposed. The decree of the district court is

AFFIRMED.

Bex M. SicLER v. SARAH McCONNELL.

FILED JUNE 21,1895. No. 6405,

1. Admission of Evidence: ASSIGNMENTS oF ERROR. An as-
signment of error here that the district court erred in admitting
the evidence of a named witness will be overruled if any of the
evidence of said witness was properly received.

2. Instructions: AssiGNMENTS oF ERROR. Anassignment of error
that the district court erred in giving or refusing certain in-
structions will be overruled where it appears from the record
that no exception was taken to the action of the court in giving
or refusing the instructions complained of.

3. Order Overruling Motion for New Trial: ASSIGNMENTS
" oF ERROR. An assignment of error in a petition in error that
the court erred in overruling the motion for a new trial, such
motion containing seven separate and distinct grounds, is too
general, since it does not point out or suggest wherein the ver-
dict and judgment were erroneous. Glaze v. Parcel, 40 Neb.,

732, followed.

ErRor from the district court of Lincoln county. ILried
below before NEVILLE, J.
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T. Fulton Gantt and Joseph G. Beeler, for plaintiff in

2rror.
Grimes & Wilcow, contra.

Racan, C.

Sections 108 and 109, chapter 78, Compiled Statutes,
1893, provide:

“Section 108, That from and after the passage of this act
it shall be unlawful for any person to build a barbed wire
fence across or in any plain traveled road or track in com-
mon use, either public or private, in this state, without first
putting up sufficient guards to prevent either man or beast
from running into said fence.

“Sec. 109. Any person violating the provisions of the
foregoing section shall be guilty of a misdemeanor and
fined not less than five dollars nor more than twenty-five
dollars, and shall be liable for all damages that may accrue
to the party damaged by reason of said barbed wire fence.”

Ben M. Sigler sued Sarah MecConnell in the district
court of Lincoln county, and alleged in his petition that on
the 19th of June, 1892, McConnell had built a barbed
wire fence on the north line of her land across and in a
plain traveled road in common use without putting up any
guards “whatsoever as required by law;’’ that on the night
of said 19th of June, Sigler was driving a span of horses
attached to a buggy upon said “plain traveled road” and
one of said horses became entangled in said barbed wire
fence and was injured, for which injury he prayed damages.
The answer of McConnell admitted the building of the
- {fence; pleaded that the injury to Sigler’s horse was the re-
~ult of his own negligence, and denied all the other allega-
tions in the petition. There was a trial to a jury, with a
verdict and judgment in favor of McConnell, and Sigler
prosecutes to this court a petition in error. -

1. The first assignment of error is that “the court erred
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in admitting the evidence of the witness John McConnell.”
Under any view of the case some of the evidence given by
this witness was competent and proper; and again, it ap-
pears from an examination of the bill of exceptions that
no objection was made by Sigler on the trial to any of the
evidence of this witness. The assignment must therefore
be overruled.

2. The second assignment is that the court erred in giv-
ing the second, third, fourth, fifth, and sixth paragraphs of
the instructions given by the court on its own motion.
Some of these instructions were properly given, and as the
assignment is that the court erred in giving all of them,
we cannot consider it any further than to ascertain whether
any one of the instructions objected to was properly given.
Again, it appears from the transcript that Sigler took no
exception to the giving of either of the instructions com-
plained of at the time they were given. The assignment,
then, must fail. '

3. The third assignment is that the court erred in giving
the fifth and sixth paragraphs of the instructions asked by
McCennell. What has been said under the second assign-
ment of error is applicable to this; and for the same rea-
son the assignment must be overruled.

4. The remaining assignment is that the court erred in
overruling the motion for a new trial. In Glazev. Parcel,
40 Neb., 732, it was held : “An assignment of error in a
petition in error, that ‘the court erred in overruling the
motion for a new trial,” such motion containing five sepa-
rate and distinet grounds, is too general, since it does not
point out or suggest wherein the verdict and judgment were
erroneous.” In the case at bar the motion contained seven -
distinet grounds ; and it further appears from the record
that Sigler took no exception to the order of the court over-
ruling his motion for a new trial.

The petition in error presents nothing for review. The
judgment of the district court is

AFFIRMED,
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KearNEY LAND & INVESTMENT COMPANY, APPELLEE,
v. C. I. ASPINWALL ET AL., APPELLANTS,

FILED JUNE 21, 1895. No. 6386.

1. Executions: APPRAISAL: OBJECTIONS. Parties desiring to
make objections to the value fixed on property appraised for sale
under execution, whether on the ground that such valnation is
too high or too low, should make and file such objections in the
court where the case is pending, together with a motion to set
aside such appraisement, before the sale occurs.

2.

: ATTACK. Appraisers of property for sale under
execution act judicially, and on motion made after such sale to
vacate the same, the value fixed by them on the property ap-
praised can only be assailed for fraud.

: SALES. To justify the setting aside of a sale on
the ground that the property was appraised too low the actual
value of the property must so greatly exceed its appraised value
as of itself to raise a presumption of fraud in the making of the
appraisement. Vought v. Foxworthy, 38 Neb., 790, followed.

: MoRTGAGES: DuTY OF OFFICER. It is theduty
of an officer holding an execution for the sale of real estate to
cause said real estate to be appraised and forthwith—immedi-
ately—deposit a copy of the appraisement made with the clerk
of the court issning the order of sale, in order that parties inter-
ested in the property may know what value has been placed
thereon by the appraisers, and if they think such appraisement
too high or too low, that they may have an opportunity to file
objections to the appraisement on that ground before the sale
oceurs.

5. : : : OBJECTIONS. After such sale is made it
is too late for the parties for the first time to question the correct-
ness of the appraisement made on any other ground than that of
frand.

APPEAL from the district court of Buffalo county.
Heard below before HorcoMms, J.

Willis L. Hand, for appellants,
Calkins & Pratt, conira.
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Raeax, C. *

This is an appeal from the district court of Buffalo
county confirming a sale of real estate made in pursuance
of a decree of foreclosure of a mortgage thereon. The
" order of sale was issued on the 9th day of September,
1892, On the 21st of September, 1892, the sheriff caused
the property to be appraised. On the 2d day of Novem-
ber, 1892, the sale was made. On the 22d of December,
1892, the appellants, defendants to the mortgage foreclosure
suit in the court below, filed objections to tlie confirmation
of the sale, the grounds of said objections being that the
appraisement, of the property was unjust and too low. The
property consisted of twelve lots in additions to the city of
Kearney, Nebraska, and the interest of the appellants in
said property was appraised at $2,348.70. At the sheriff
sale the property was sold to the appellee for $1,600.
When the case came on for hearing on the motion to con-
firm the sale and the objection of the appellants thereto,
the appellee voluntarily raised its bid $748, and thereupon
the court overraled the objection of the appellants to the
confirmation of the sale and confirmed the same. We can-
not distarb this decree. The appellee was entitled to a
confirmation of the sale on its first bid of $1,600. Ap-
praisers of property sold on execution or in pursuance of a
decree in equity act judicially. This property was ap-
praised and, we presume, the appraisement forthwith re-
turned aud deposited with the clerk of the court who
issued the order of sale on the 2lIst of September, 1892,
The appellants then knew on that date what the appraise-
ment made was. If they thought that it was too high or
too low they should at once have filed objections to the ap-
praisement for that reason, and such objection would have
arrested the sale until after such objections were disposed
of by the court, or the plaintiff in the decree would have
made the sale at his peril. The appellants, however, did
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not do this, but waited until after the sale was made on the
2d of November, and for more than one month after that
time before they filed any objection to the appraisement
made, After the sale was made it was too late for the ap-
pellants, for the first time, to question the correctness of the
appraisement made of the property on any other grounds
than that of fraud. In Vought v. Fomworthy, 38 Neb.,
790, it was held: ¢ Parties desiring to make objections to
the value fixed on property appraised for sale under execu-
tion, whether on the ground that such valuation is too high
or too low, should make and file such objections in the court
where the case is pending, together with a motion to set
aside such appraisement, before the sale occurs. The party
seeking the sale of the appraised property would thus have
notice of the objections to its appraised value,and he could
either proceed to sale and take his chances of the appraise-
ment being finally set aside, or could stay the sale until such
time as the court should decide the question as to the cor-
rectness of the appraisal made.” Appraisers of property
for sale under execution act judicially, and on motion made
after such sale to vacate the same the value fixed by them
on the property appraised can only be assailed for fraud.
Objection that the appraised value of the property is too
high or too low should be made and filed in the case with
a motion to vacate the appraisement before a sale occurs
thereunder. (Smith v. Fozworthy, 39 Neb., 214.) The de-
cree of the district court is

AFFIRMED.
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S. H. GRAVES ET AL. V. W. V. Morse & COMPANY.
FIiLED JUNE 21, 1895. No. 6410.

Bales: MERCHANDISE: TIME TO DELIVER: ACCEPTANCE: EvI-
’ DENCE: REPLEVIN., A merchant ordered some rubber goods
from a wholesale house, but the goods were not shipped when
ordered. The merchant was called away from home, and be-
fore leaving instructed his clerk, whom he left in charge of his
business, not to receive the rubber goods if they should come as
they had not been shipped in a reasonable time after they were
ordered. While the merchant was absent the rubber goods ar-
rived, and the clerk paid the freight on them and stored them
not unpacked in a warehouse belonging to the merchant. A
day or two after the merchant returned home he sold his entire
stock of merchandise, without an inventory thereof, and deliv-
ered possession of it to one . At the time of this sale the mer-
chant was not aware that the rubber goods had arrived. The
wholesale merchant brought replevin for the rubber goods
against the merchant’s vendee. The jury found a verdict in
- favor of the wholesale merchant. Held, (1) That the evidence
sustained the finding; (2) that the sole question was whether
the rubber goods had been accepted by the merchant, and the
title to said goods vested in him prior to the time he made the
sale of his stock of merchandise to G.; (3) that the test was
whether, if the wholesale merchant had sued the merchant for
the price of the rubber goods, the evidence would sustain a find-
ing in favor of the merchant; (4) that it was the duty of the
wholesale merchant to deliver the quality and quantity of goods
ordered, and to deliver them within a reasonable time, and the
wholesale merchant not having done. this the merchant had a
right to decline to receive the goods; (5) whether, under all the
facts and circumstances in evidence in the case, the merchant did
accept the goods and become liable for their payment to the
whelesale merchant, was a question for the jury, and properly
submitted by the instructions of the court.

Error from the district court of Buffalo county. Tried
below before HoLcoys, J.

Dryden & Main, for plaintiffs in error.

Calkins & Pratt, contra,
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Raceaw, C.

In this case the finding of the jury enables us to say
that the following facts are established: On and prior to
the first of November, 1890, H. H. Matteson was engaged
in the mercantile business in the town of Shelton, this
state. On or about that time he ordered certain rubber
goods from W. V. Morse & Co., of Omaha, Nebraska.
These goods were not shipped to him when ordered. About
the 16th of November Matteson went to the state of Iowa
on business, leaving his wife and a clerk named Lilly in
charge of the store. Before Matteson left he instructed
them if the rubber goods previously ordered from Morse
& Co. should arrive not to accept them, as Morse & Co.
had delayed their shipment too long. On the 20th or 21st
of November, and while Matteson was absent, the rubber
goods arrived, and the clerk Lilly, without the knowledge
of Mrs. Matteson, paid the freight on them and stored
them not unpacked in a warehouse in which Matteson was
accustomed to keep flour, provisions, hardware, etc. Mat-
teson returned on the 22d or 23d of November and sold
his entire stock of merchandise to S. H. Graves and
George Mortimer. The consideration for this sale was a
debt of $2,500, which Matteson owed a bank in Shelton,
$1,500- which he owed J. B. Farwell & Co., and which
debt was assumed by Matteson’s vendees, and a half sec-
tion of real estate lying near said town of Shelton. At
the time this sale was made possession of the stock of
merchandise was given to Graves and Mortimer. At the
time of the sale no invoice of the property was made,
and Matteson did not know that the rubber goods ordered
of Morse & Co. had arrived. In a day or two after said
sale Morse & Co. replevied from Graves & Mortimer the
rabber goods mentioned above, still remaining in boxes
unpacked in said warehouse, Morse & Co. claiming to be
the owners of said goods. There was a trial to a jury,
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with a verdict and judgment in favor of Morse & Co.,
and Graves & Mortimer have prosecuted to this court a
petition in error.

1. The first assignment of error is that the district court
erred in permitting Morse & Co. to prove on the trial the
value of the stock of merchandise at the time it was sold
by Matteson to Graves & Mortimer. On the trial H. H.
Matteson was examined as a witness in behalf of Morse &
Co., and was asked by their counsel this question : “ What
was the value of the stock at the time of the transfer? ”’
To this question counsel for Graves & Mortimer objected,
as incompetent, immaterial, and irrelevant. The court
overruled the objection and they excepted, and the witness
answered: “About $13,000.” We think this evidence
- was incompetent, immaterial, and irrelevant under the is-
sues, but we do not think that Graves & Mortimer were
prejudiced by its admission.

2. The remaining assignment of error is that the court
erred in giving to the jury the following instruction: “4,
The real question for you to determine is whether or not
the witness Matteson had received and accepted the goods
in question after they were shipped by the plaintiff. If he
did receive and accept the goods, then the title would pass
from the plaintiff to Matteson and he could pass a good
title to the defendant; but if the witness Matteson did not
receive and accept the goods from the plaintiff he has no
title to the goods, and none could pass to the defendant,
and the plaintiff’ could maintain replevin therefor. If the
witness Lilly received the goods on behalf of the witness
Matteson, but without authority from the said Matteson, or
against his express directions, then this would not be an
acceptance of the goods, and no title would pass unless the
said Matteson afterwards ratified or consented to the action
in that respect of the witness Lilly. If you find from the
evidence that the witness Lilly was authorized by the wit-
ness Matteson to receive and accept the goods for him, and
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that he did receive and accept the goods in question, and
was not directed by Matteson, or his wife acting for him,
not to receive the goods, then if he aecepted the goods it
would be an acceptance by Matteson, and the title thereto
passed from plaintiff to Matteson, and would pass to the
defendant in the sale of the stock of goods to him, unless
expressly reserved by Matteson when he made the sale.
If from the evidence you find that the witness Lilly had
no authority to receive and accept the goods, or was directed
not to do so by Matteson, or his wife acting for him, and
the goods were not in fact received by Matteson, then the
title never passed from the plaintiff and they are entitled
to recover in this action.” We do not think the court
erred in giving this instruction. The sole question liti-
gated at the trial was whether the rubber goods had been
dccepted by Matteson and the title of said goods vested in
him prior to the time he made the sale of his stock of mer-
chandise to Graves & Mortimer. The case must be looked
at as though this was a suit by Morse & Co. against Matte-
son to recover the purchase price of these rubber goods.
It was the duty of Morse & Co. to deliver the quality and
quantity of goods ordered and to deliver them within a
reasonable time. They not having delivered these goods
when ordered, or within a reasonable time theréafter, Matte-
son had a right to decline to accept them; and whether under
all the facts and circumstances in evidence in this case he
did accept them so as to become liable for their payment to
Morse & Co. was a question for the jury and properly sub-
mitted by the instruction complained of. The criticism
made by counsel for Graves on the instruction is that by it
the court ignored the question of good faith on the part of
Graves in purchasing these rubber goods from Matteson.
Whether or not Graves & Mortimer knew that these rub-
ber goods were in the warehouse at the time they purchased
this stock was a question for the jury; and if we assume
that they were aware of the presence of the rubber goods
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there, and supposed they were buying those goods as well
as the others, still the evidence of Matteson is that he did
not know that those rubber goods had been received at
Shelton until they were replevied by Morse & Co.; and
the jury by its verdict has found this statement of Matte-
son to be true. The question of the good faith of Graves
& Mortimer in making this purchase was not an issue in
this case. If Matteson did not own the rubber goods he
could not convey the title thereof to Graves. The whole
question was a question of fact, namely, had Matteson ac-
cepted these goods at or prior to the time he made the sale
to Graves? Had his conduct been such as to amount to
an acceptance of the rubber goods on his part and estop
him, in a suit against him by Morse & Co. for their price,
from asserting the defense of non-delivery or non-accept-
ance? And this is in effect what the court told the jury
by the instruction criticised. There is no error in the rec-
ord and the judgment of the district court is

AFFIRMED.

Naraaxy CampBeLL v. H. L. McCLURE.

FiLEp JuNE 21,1895, No. 6134
1. Covenant Against Incumbrances: ACTION FOR BREACH:
JURISDICTION OF JUSTICE OF THE PEACE. In July, 1882, one
Campbell sold and conveyed to one McClure certain real estate
by general warranty deed. The deed contained a covenant that
the real estate conveyed was free of incumbrances. At thetime
of the conveyance taxes had been assessed against the real estate
for the year, but such taxes were not then due. Campbell neg-
lected to pay these taxes after their maturity and McClure, to
prevent the sale of the real estate, paid the taxes and sued Camp-
bell before a justice of the peace to recover the amount so paid.
Held, (1) That the covenant against incumbrances was a personal
obligation, did not run with the land, and was broken at the
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time the conveyance was made (Chapman v. Kimball, 7 Neb.,
399, followed); (2) that the suit was not an action on a contract
for real estate within the meaning of section 907 of the Code of
Civil Procedure, nor was the action one in which the title toreal
estate was sought to be recovered or could be drawn in question;
and that a justice of the peace had jurisdiction of the case.

2. Taxes: LIABILITY OF VENDOR FOR PAYMENT. A vendor who
sells real estate after the first day of April in any year, in the
absence of a contract to the contrary, is, under the statute, liable
for the taxes on such real estate for that year. (MeClurev. Camp-
bell, 25 Neb., 57.)

Error from the district court of Buffalo county. Tried
below before Horcous, J.

Calking & Pratt, for plaintiff in error, cited : Jones v,
Gardner, 10 Johns. [N. Y.], 266; Van Dyke v. Rule, 31
N. E. Rep. [O.], 882; 8 Washburn, Real Property [6th
ed.], 479.

Marston & Nevius, contra, cited : Brackett v. Evans, 1
Cush. [Mass.], 79; Sargent v. Currier, 6 Am. Rep. [N.
H.], 524; Ticonic Bank v. Smiley, 27 Me., 225; Mushrush
v. Devereauz, 20 Neb., 50; Nesbit v. Campbell, 5 Neb.,
433 ; Chapman v. Kimball, 7 Neb., 399.

Raganx, C.

This action was brought by H. L. McClure against Na-
than Campbell before a justice of the peace in Buffalo
county. The case was afterwards tried on appeal in the
district court of said county, where McClure had a verdict
and judgment, to reverse which Campbell prosecutes to this
court a petition in error. The case was before this court
once before. (See McClure v. Campbell, 25 Neb., 57.)

On the 29th of July, 1882, Campbell sold and conveyed
to McClure certain real estate by a general warranty deed.
This deed contained a covenant that the real estate con-
veyed was free and clear of all incumbrances. At that

43
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time taxes had been assessed against said real estate for
said year, amounting to $51.46. These taxes were not
due, however, until the first day of the following October.
Campbell neglected and refused to pay these taxes after
their ‘maturity, and McClure was compelled to advance
and pay the same to prevent the real estate from being sold.
The object of this action was to recover back the taxes
paid. The only question made by the district court, and
the only one argued here, is that the justice of the peace
before whom the action was originally brought had no ju-
risdiction of the case, because a covenant against incum-
brances is a real covenant running with the land, and,
therefore, necessarily draws in question the title to real
estate. Section 44, chapter 77, Compiled Statutes, 1893,
provides: “The owner of property on the first day of
April in any year, shall be liable for the taxes of that
year.” “A vendor who sells real estate after the first day
of April of any year, in the absence of a contract to the
contrary, is, under the statute, liable for the taxes on such
real estate for that year.” (McClure v. Campbell, 25 Neb.,
57.) Section 18 of article 6 of the constitution provides
that justices of the peace shall “have and exercise such
jurisdiction as may be provided by law; Provided, That
no justice of the peace shall have jurisdiction of any civil
case where the amount in controversy shall exceed two
hundred dollars; nor in a criminal case where the punish-
ment may exceed three months imprisonmeunt, or a fine of
over one hundred dollars; nor in any matter wherein the
title or boundaries of land may be in dispute.” Section
1103 of the Code of Civil Procedure provides: “Justices
of the peace shall have jurisdiction in all cases where the
sum in question does not exceed two hundred dollars ex-
cept in cases limited in this title” The limitations alluded
to above are found in section 907 of the Code of Civil
Procedure, which provides that justices shall not have ju-
risdiction: “First—To recover damages for an assault, or
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assault and battery. .Second—In any action for malicious
prosecution. Third—In actions against justices of the peace
or other officers for misconduct in office, except in the cases
provided for in this title. Fourth—In actions for slander,
verbal or written. TFifth—1In actions on contracts for real
estate. Sixth—In actions in which the title to real estate
is sought to be recovered, or may be drawn in question, ex-
cept actions for trespass on real estate, which are provided
for in this title.” It will thus be seen that unless this
action is one on a contract for real estate, or is an action in
which the title to real estate is sought to be recovered, or
may be drawn in question, that neither the constitution
nor the statute has denied to a justice of the peace jurisdic-
tion of the case. Of course it is not an action on a con-
tract for real estate within the meaning of section 907 of
the Code of Civil Procedure.

In Mushrush v. Devereauz, 20 Neb., 49, it was held that
a justice of the peace had jurisdiction of an action to re-
cover back moncy paid upon an agreement for the purchase
and sale of land where the defendant had refused to per-
form his agreement to convey. Nor is it an action in which
the title to real estate is sought to be recovered, nor are we
able to comprehend how the title to this real estate may be
drawn in question in this action. The covenant against
taxes or incumbrances was broken at the time it was made,
as the taxes assessed against this real estate in the year 1882
were a lien thereon from the 1st day of April of that year.
(Sec. 138, ch. 77, Compiled Statutes, 1893.)

In Chapman v. Kimball, 7 Neb., 399, the court held that
where a covenant against incumbrances is broken at the
time of the conveyance it does not run with the land. The
obligation is merely personal, and is limited to the par-
ties to the covenant, and confers no right of action on sub-
sequent purchasers of the estate. In this case MAXWELL,
C. J., speaking for the court, said: “The covenant against
incumbrances is in the present tense, ‘that said premises are
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free from incumbrance.” If the taxes in question actually
existed as a lien against the land in question, at the time of
the conveyance, the covenant was broken at that time, and
a cause of action at once accrued in favor of the covenantee
for his damages.” The justice of the peace in this case
had jurisdiction of the action. The judgment of the dis-

trict court is right and is
AFFIRMED.

C. A. Moore v. G. E. HUBBARD.
FiLED JUNE 21,1895, No. 5967.

Review: CONFLICTING EVIDENCE: AFFIRMANCE OF JUDGMENT:
PRACTICE. Noquestion was presented in this case except a ques-
tion of fact, and several questions of practice which have al-
ready been repeatedly passed upon.

ERgor from the district court of Holt county. Tried
below before KINRAID, J.

R. R. Dickson and E. W. Adams, for plaintiff in error.
M. F. Harringlon, contra.

IrvINE, C.

In this case there are eight assignments of error. Of
these the sixth is “Errors of law occurring at the trial,
and duly excepted to by plaintiff.” This, while sufficient
in a motion for a new trial, is too general to present any
question for review in a petition in error.

The seventh is that the court erred in overruling the
motion for a new trial. As the motion for a new trial as-
signs six grounds, this assignment is too general.

The eighth is that the court erred in not considering
newly-discovered evidence and affidavits in support thereof.
Accepting this as a sufficient assignment that the court
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erred in refusing a new trial on the ground of newly dis-
covered evidence, we cannot consider it, because the affi-
davits in support thereof are not preserved by a bill of
exceptions,

The remaining assignments call only for a consideration
of the sufficiency of the evidence to sustain the verdict in
its general character and as to its amount. No question of
law is presented on this point. We have examined the
evidence and find that while it is conflicting there is suffi-
cient to sustain the verdict.

JUDGMENT AFFIRMED.

WiLniam F. DENNEY ET AL. V. JEREMIAH DENSLOW.
FILED JUNE 22, 1895. No. 5940.

Affirmance of Judgment in Absence of Brief or Oral
Argument.

ERROR from the district court of Douglas county. Tried
below before FERGUSON, J.

John L. Webster, for plaintiffs in error.

Cowin & McHugh, contra.

Prr Curiam.

This is a petition in error to reverse a judgment of the
district court of Douglas county. The judgment was ren-
dered September 20, 1892. The petition in error was filed
in this court January 12, 1893. The cause was submitted
October 3, 1893. No briefs have been filed in this court
by either of the parties and the judgment is therefore af-
firmed as of course,

JUDGMENT AFFIRMED.



614 NEBRASKA REPORTS. = [Von 45

Quinn v. Moss.

Epwarp QUINN V. Sonoymox R, Moss.
FI1LED JUNE 22, 1895. No. 5972,

1. Guarsnty for Payment of Goods: CHANGE OF CONTRACT
BY BUYER AND SELLER: LIABILITY OF GUARANTOR. Inan
action on a written guaranty to pay for a quantity of cigars sold
to a third person it was held that the fact that by the agree-
ment of the seller and purchaser, made after the execution of the
guaranty, all the cigars of a particular brand named in the order
were not sent, but in lieu thereof were substituted an equal
number of the same quality, kind, style, and price, put up under
another brand, did not constitute such a change in the contract
as to release the guarantor from liability, especially where it
was not shown that either of the brands had any special or com-
mercial value, or that the brand upon the boxes containing the
cigars affected the sale thereof.

2. Judgment Against Guarantor: Svurriciexcy or Evi-
DENCE. ITeld, That the verdict is supported by the evidence.

3. Parol Evidence: WRITTEN GUARANTY. Parol contempora-
neous evidence is inadmissible to vary or contradict the terms
of a written contract.

4. Assignments of Error. An assignment of error is insufficient
which fails to point out the particular error objected to.

ERrror from the district court of Douglas county. Tried
below before DoANE, J.

C. A. Daldwin, for plaintiff in error,
B. N. Robertson, contra.

Norvar, C. J.

This action was brought by Samuel R. Moss against
Edward Quinn, upon a written contract of guaranty for
the payment of a bill of cigars sold by the plaintiff to one
B. C. Foley. A verdict was returned for the plaintiff, and
upon it a judgment was rendered. The defendant prose-
cutes error.
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'The plaintiff below is a manufacturer of cigars at Lan-
caster, Pennsylvania. In February, 1890, he sold, through
his traveling salesman, one Rosenstine, to one B. C. Foley,
on sixty to ninety days’ time, the following bill of cigars :
5,000 New Arrival, at $15; 10,000 Otella, at $23 ; 10,000
La Rosa De Key West, at $23; 5,000 Sweet Buds, at $15.
The following written guaranty was, at the time of the
purchase, executed by the defendant and attached to the
bill of goods :

“] hereby guaranty the payment of the above bill
bought by B. C. Foley, Omaha, Nebraska, of S. R. Moss,
Lancaster, Pennsylvania. Evwarp QUINN.”

One of the defenses interposed is that after the guaranty
was given Foley and Rosenstine changed the contract by
the terms of which a new and different selection of cigars
was made, and under which the cigars were furnished
Foley. The evidence shows that after the signing of the
contract it was agreed between Foley and Rosenstine but
5,000 Otella cigars should be sent and in lieu of the other
5,000 of that brand there should be shipped an equal number
of Key West Extras; that 5,000 Three for a Quarter were
substituted for the same number of the brand La Rosa De
Key West. The goods were furnished and delivered in ac-
cordance with this arrangement. There was no change in
the prices of the cigars or the aggregate amount of the
bill. The plaintiff, by several witnesses, introduced evi-
dence tending to establish that the 5,000 Key West Extras
furnished were of the same quality, style, and make as the
Qtella, except the label on the box, and that in quality
and in every other particular the 5,000 Three for a Quar-
ter which were sent were the same as the La Rosa De Key
West. There is an entire lack of any evidence that the
brands under which cigars are put up have any special or
commercial value. If they have any such value it is a
matter of proof. Certaiuly it is not a matter of which the
court can take judicial knowledge. The only change
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made from the original selection, according to the proof
submitted by the plaintiff, consisted in the brands or labels
placed upon the boxes, and in the absence of any showing
that brands affected the sales of the cigars, we cannot say
that the original contract was in any material respecs
altered or changed. There being no substantial change in
the agreement, it follows that the guarantor was not re-
leased from his liability. (Fisherdick v. Hulton, 44 Neb.,
© 122; Feustmann v. Estate of Got¢, 32 N. W. Rep. [ Mich.],
869.)

At this point we may as well dispose of the assignment
that the verdict is not sustained by the evidence. It is
argued that the cigars delivered to Foley by the plaintiff
below were not of the quality promised or equal to the
samples from which the selections were made. There is
an irreconcilable conflict in the testimony as to whether the
cigars sent to Foley were of the kind and quality con-
tracted for. The testimony of the defendant’s witnesses is
to the effect that the goods were not according to the con-
tract, while the testimony on behalf of the plaintiff tends
to show that the cigars delivered were of the style, quality,
and kind purchased. It is true that the brands of some
of the cigars delivered were different from those described
in the original agreement; but, as we have already seen,
1this variance was immaterial and did not affect the validity
of the contract. The jury by their verdict have said that
Foley got the goods selected and purchased, and their find-
ing is not without ample evidence to support it,

Another assignment is that the court erred in excluding
testimony offered by the defendant below to show that
at the time the goods were purchased and the guaranty
given, the plaintiff agreed the cigars would be union made
and union labeled. This testimony was properly excluded,
as its admission would have been a clear violation of an
elementary rule of evidence, to the effect, that parol con-
temporaneous evidence is inadmissible to vary or contradict
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the terms of a written contract. The order for the cigars
was a written one, signed by Foley; and the guaranty was
likewise in writing. The purpose of the offered testimony
was to add to or engraft upon the written contract a stipu-
lation qualifying the terms thereof. Under the authorities
such evidence was not admissible. (1 Greenleaf, Evidence,
sec. 275; Hamilton v. Thrall, 7 Neb., 210; Dodge wv.
Kiene, 28 Neb., 216; Kaserman v. Fries, 33 Neb., 427;
Nichols v. Crandall, 43 N. W. Rep. [Mich.], 875; Brint-
nall v. Briggs, 54 N. W. Rep. [Ia.], 531.)

Complaint is made in the brief of certain other rulings
of the trial court on the admission and exclusion of testi-
mony, but they will not be reviewed, inasmuch as the ral-
ings are not assigned with sufficient particularity in the
petition in error, the assignments being as follows:

«“8. The court erred in refusing to permit the defendant
to give to the jury certain other material and important
evidence on his part, as fully appears in the record of
the evidence kept by the official reporter, and which refus-
als were excepted to at the time by the defendant, as is
shown by the record.

“9. The court erred in permitting the plaintiff below to
give certain evidence to the jury on his part, against the
objection and exception of the defendant, all of which ap-
pears in the record of the evidence as kept and reported by
the official reporter.

“10. And for other and manifest reasons appearing of
record in the case.”

These assignments are too general and indefinite to pre-
sent any question to this court for review. (Wanzer v. State,
41 Neb., 238; Kirkendall v. Davis, 41 Neb., 285; Bloedel
v. Zimmerman, 41 Neb., 695; Wonderlick v. Walker, 41
Neb., 806; Wiseman v. Ziegler, 41 Neb., 886.)

The alleged errors in giving instructions are grouped in
one assignment in the petition in error, and in like man-
ner the alleged errors in refusing requests to charge are
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grouped in the petition in error. Upon due consideration
of the instructions given we find that one or more is free
from criticism and that at least one of the instructions
refused was faulty. Under the well settled rule the as-
signments relating to the instructions will be overruled.
The judgment is

AFFIRMED,

JamMes HaroLD ET AL. v. MOLINE, MILBURN & StOD-
DARD COMPANY.

FILED JUNE 22, 1895. No. 6375.

1. Review: JOINT ASSIGNMENTS OF ERROR. A joint assignment
of error by several parties which cannot be sustained as to all
who joined therein will be held bad as to all.

ERROR from the district court of Douglas county. Tried
below before HOPEWELL, J.

George W. Cooper, John W, Cooper, and Stevens, Love
& Cochran, for plaintiffs in error.

Switzler & MeclIntosh and Elmer E. Thomas, contra.

Norvay, C. J.

The Moline, Milburn & Stoddard Company brought
two actions in justice’s court against James Harold and J.
C. Christensen, each suit being upon a promissory note
executed by the defendants. Judgments were rendered
against them, and thereupon they prosecuted appeals to the
district court, where the suits were consolidated by stipula-
tion of the parties. There was a trial in the court below
to a jury, with a verdict in favor of the plaintiff in the
sum of $260.23, upon which judgment was rendered on



Vor. 45] JANUARY TERM, 1895, 619

Stratton v. Nye.

May 26, 1893. Afterwards, on the 5th day of July, 1893,
judgment for said amount, on motion of the plaintiff, was
likewise rendered by the court against Swan Peterson and
Mada D. Peterson, sureties on the appeal undertakings.
J. C. Christensen, James Harold, and the Petersons prose-
cute error, they having filed in this court a joint petition in
error. An examination of the several errors therein as-
signed discloses not one which affects all the plaintiffs in
error jointly. The case is therefore controlled by Gordon
v. Little, 41 Neb., 250, and Small v. Sandall, 45 Neb., 306,
where it was held that a petition in error is indivisible,
and when made jointly by several parties it will be over-
ruled as to all if it cannot be sustained as to all.

JUDGMENT AFFIRMED.

.

James W. StraTroN V. W, A, NYE ET AL
FiLep JUuNE 22, 1895. No. 5691.

1. Trial: PROCEDURE: REVIEW. Considerable discretion is vested
in the trial judge in controlling and managing the routine pro-
ceedings at the trial, and this applies to the opening statements
of counsel as well as to other imcidents of the trial. The dis-
cretion must be a reasonable one, and it is only where there has
been a clear abuse of discretion that the error will be corrected
by a reviewing court.

: MISCONDUCT OF ATTORNEY: GROUND OF REVERSAL.
Where the defendant’s attorney, in his opening statement to the
jury, with the permission of the court, and against the ohjec-
tion of the plaintiff, rehearses matters wholly foreign to the
igsues in the case, and which are calculated to excite the preju-
dices of the jury, it will furnish good caunse for reversing a ver-
dict and judgment rendered for the defendant.

3. Hearsay Evidence: Review. Held, That the admission of
certain testimony referred to in the opinion was reversible error.
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Error from the district court of Saunders county.
Tried below before BATEs, J.

Good & Good and M. B. Reese, for plaintiff in error.

George I. Wright, contra.

Norgrvar, C. J.

This suit was brought by James W. Stratton against W,
A. Nye and David Fraser upon a promissory note for $204,
purporting to be signed by them, payable to the order of
C. W. Sanford, and by him indorsed to the plaintiff, No
service of summons was had upon Nye, nor did he appear
to the action. Fraser answered by a general denial, his
defense being that the note, as to him, was a forgery.
There was a trial to a jury with a verdict and judgment in
favor of the answering defendant, to reverse which the
plaintiff brings the cause to this court on error.

Erroris alleged in that the court permitted, over the ob-
jection and exception of the plaintiff, counsel for the de-
fendant in his opening statement to the jury to say that
“W. A. Nye in 1889 was the owner of one-half interest
in a corn sheller, in connection with Robert Gilchrist; that
some time in July of that year he sold that half interest to
Mz, Gilchrist, and after this he came to town and mortgaged
the same half interest which he had sold to Mr. Gilchrist.”
The foregoing matters rehearsed to the jury, even if true,
were entirely irrelevant to the issues in the case. They
could not, if established by evidence, in the least degree
tend to show that the name of Fraser attached to the note
was not his genuine signature. This is too plain for argu-
ment. It is not only the province, but the daty, of the
trial court to see to it that counsel in his opening address
to the jury confines his remarks to a statement of the na-
ture of the issues to be tried and an outline of the evidence
by which the cause of action or defense is to be established.
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In such opening statement it is the duty of counsel to re-
frain from rehearsing irrelevant and prejudicial matters or
facts which are foreign to the issues; and where counsel
abuses the privilege of advocacy in his opening by rehears-
ing irrelevant and prejudicial matters, the court should, es-
pecially when objection is made, reprove the practice in the
hearing of the jury, and as far as possible remedy the mis-
chief by instructing the jury to disregard the prejudicial
statements. The trial judge must necessarily have a broad
discretion in such matters; but if counsel abuse their privi-
lege, or the trial court its discretion, to the prejudice of a
party, it is sufficient ground for a reversal of the case. (1
Thompson, Trials, secs. 264-266; Seripps v. Reilly, 35
Mich., 371; Hennies v. Vogel, 87 Ili., 242; Ayrault v.
Chamberlain, 33 Barb, [N. Y.], 229.) In the case at bar,
councel for the defendant in his opening statement repeated
before the jury,—and that too with the sanction and ap-
proval of the trial judge,—matters entirely foreign to the
issues, which had a tendency to excite the prejudices of the
jury. We deem this error good and sufficient cause for
reversing the judgment.

Complaint is made because the court permitted the de-
fendant’s witnesses, Collins and Moss, to testify, over the
objections and exceptions of plaintiff, that W. A, Nye, the
principal maker of the note in controversy, disposed of cer-
tain mortgaged property during the existence of the lien
and without the consent of the mortgagee. This testimony
was clearly incompetent and prejudicial. What has been
said in discussing the preceding assignment applies to this.
From the fact that Nye disposed of mortgaged chattels
contrary to law, the inference is not permissible that he
forged the name of Fraser to the note, or that the latter
did not execute the instrument. Equally erroneous was
the admission over plaintiff’s objection of the testimony
of the witness T. L. Adams to the effect that Nye was
financially bankrupt. The experience of the past has not
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shown that the rich alone are honest. It is not a crime
to be poor, nor can the insolvency of a person be shown
for the purpose of establishing that he has committed a
forgery.

It is also insisted that the court erred in permitting the
witness Sams to testify to a conversation had with Nye to
the effect that the latter stated to the witness he could imi-
tate the signature of any person. We think the contention
is well taken and that the objection to the testimony made
when offered should have been sustained. The testimony
was hearsay. Nye was not a party to the suit, not having
been served. Moreover, had he been duly summoned, the
evidence would have been irrelevant and incompetent,
since it would be the proving by one defendant the dec-
laration of a co-defendant made in the absence of the
plaintiff. The evidence could not in the least tend to prove
or disprove whether Fraser appended his name to the note
in question, or whether or not his name was forged by Nye.
The admission of this testimony was highly prejudicial to
the rights of the plaintiff.

Other errors aie assigned, both upon the admission and
exclusion of testimony, and upon the giving and refusing
of instructions, but the conclusion reached makes it un-
necessary to consider them. For the errors pointed out
the judgment is reversed, and the cause remanded for a
new trial.

REVERSED AND REMANDED.

CHARLES E. STRATTON V. GEORGE MEREDITH.
FILED JUNE 22, 1895. No. 5890.
Damages: VIOLATION OF PROMISE To PURCHASE NOTES. Where

one promises that he will, at a certain price, purchase certain
notes, if the person to whom such promise is made shall procure
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the title to said notes by an exchange therefor of other property,
and by such promise causes the proposed exchange to be made,
he is bound by his promise, and is liable for payment of such
damages as by the violation of said promise he has caused to the
promisee.

ERROR from the district court of Douglas county. Tried
below before Davis, J.

C. A. Baldwin, for plaintiff in error.
Slabaugh & Rush, contra.
Ryax, C.

This action was brought in the district court of Douglas
county for the recovery of damages which the plaintiff in
said court averred that he had sustained by reason of the
fraud and deceit practiced upon him by the defendants. It
was alleged by the plaintiff in his petition that he had been
the owner of a certain lot in Omaha; that the defendants
conspired fraudulently to obtain from said plaintiff a con-
veyance of his interest in said lot, for which purpose de-
fendant Wilkinson offered to exchange for plaintiff’s said
interest two notes of $400 each, secured by a mortgage on
certain land in Brown county, and represented that said
notes were of the value of $750, which sum defendant
Stratton would be willing to pay for them if plaintiff
would consent to exchange his interest in the lot which he
owned for said notes, It was further averred in said peti-
tion that these representations were made for the purpose of
inducing plaintiff to part with his lot without any inten-
tion or expectation on the part of the defendants that Strat-
ton would purchase said notes from plaintiff; that the
plaintiff, relying upon the aforesaid representations, made
the exchange as he had been solicited, and duly conveyed
his lot, receiving in exchange therefor the notes and mort-
gage aforesaid, and that thereafter defendant Stratton abso-
lutely refused to purchase said notes. It was furthermore
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alleged by the plaintiff that the notes and mortgage secur-
ing the same were worthless, and were so known to be by
the defendants when Dby their representations and prom-
iseg they induced plaintiff to exchange his lot for them.
In his answer the defendant Stratton admitted that there
were certain negotiations between himself and plaintiff
about said notes, but he denied that he ever represented
that he would purchase the same, or that said notes were of
any value, and denied that, between himself and his co-
defendant, there had been any agreement or conspiracy
whatever. There was a verdict and judgment against both
defendants for the sum of $877.60.

The defendant Stratton alone prosecutes error to this
court. There was a sharp contradiction and irreconcilable
conflict between the evidence adduced by one side and that
submitted by the other. That for the plaintiff was of such
a nature that, if believed by the jury, there was disclosed
a design on the part of Stratton to procure Meredith to
part with the title to his lot in exchange for the two notes
secured by mortgage described in plaintiff’s petition, which
were worthless; that to accomplish this purpose he repre-
sented to Meredith that if by the exchange of his lot
Meredith should become the owner of the aforesaid notes,
he, Stratton, would purchase them for $750, a sum known
by him to be satisfactory to Meredith, and that, relying
upon the representations made by Stratton as of his own
personal knowledge that the Brown county land mortgaged
was very valuable, and that if Meredith secured the afore-
said notes in trade, he, Stratton, would pay the above pro-
posed consideration for an assignment of them, plaintiff
conveyed his lot and obtained the notes and mortgage afore-
said, which Stratton has ever since refused to purchase at
any price whatever. It is doubtful whether, by direct
proofs, there was shown an actual conspiracy between Wil-
kinson and Stratton to bring about the result which in faet
was accomplished. There was, however, sufficient to es-
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tablish a common purpose, and for its success the evidence
was ample to justify the jury in finding that Stratton was
directly and entirely responsible. The result testified to is
that for the interest which the defendant in error once had
in the lot exchanged for the above mentioned notes he has
received absolutely nothing. There was evidence that the
interest of which the defendant in error was deprived was of
the value of $800. If these facts were established defendant
in error was entitled to maintain an action agamst Stratton.

The contradictory proofs made by plaintiffs in error were
direct negatives of those presented by the defendant in
error. From a consideration of the bill of exceptions
alone it would appear that Stratton had successfully dis-
proved the facts which the testimony against him tended
to establish. The verdict of the jury was otherwise, and
this verdict was sanctioned by the presiding judge when
he overruled the motion of Stratton for a new trial. The
deportment of different witnesses, especially when interested
parties themselves take the stand, is often very convincing.
There is no way known by which this disadvantage can
be counterbalanced, and, under these conditions, the only
course open in this court is to accord to the verdict of the
jury, sanctioned by the approval of the trial judge, a con-
clusiveness little short of -absolute verity as to facts in
reference to which the evidence is found conflicting. ( Worth-
ington v, Worthington, 32 Neb., 334; Brown v. Hurst, 3
Neb., 353; Helling v. New England .Mm tgage Security Co.,
10 Neb., 611; Courtnay v. Price, 12 Neb., 188; Jennings
v. Simpson, 12 Neb., 558.) There is found no error in the
record and the judgment of the district court is

AFFIRMED,

44
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CARL WALDOW ET AL., APPELLANTS, V. A. D. BEEMER,
ADMINISTRATOR, APPELLEE.

FiLED JUNE 22, 1895. No. 62567.

1. Administration of Estates: ORDER OF SALE: REVIEW. An
order of the district court licensing the sale by an administrator
of mortgaged premises for the payment of debts of a decedent
will not be reversed where the proofs fail affirmatively to show
that such order was improper. '

2. Appointment of Administrator: REGULARITY oF PRo-
CEEDINGS. Whether or not an administrator has regularly been
appointed such cannot be inquired into or determined in resist-
ing his application for license to sell real property for the pay-
ment of debts.

APPEAL from the district court of Cuming county.
Heard below before Norris, J.

Uriah Bruner, for appellants.

M. MeLaughlin, contra.

Rvan, C.

This is an appeal from an order for the sale of real prop-
erty of William Waldow, deceased, for the payment of debts
and costs of administration. There were many objections
presented, of which such as are at all important shall be
considered in a general way to avoid the confusion which a
detailed history of all the facts pleaded and proved would
necessarily involve.

The petition contained averments that there had been
allowed against the estate of William Waldow debts to the
amount of $1,230.50, and costs of administration to the
amount of $250; that the real property necessary to be
sold consisted of two tracts of land containing 160 acres
each. In the objections filed to the petition it was asserted
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that William Waldow left a will, which in the county court
of Cuming county on April 28, 1888, was probated, from
which order of probate an appeal was duly taken by the
contestants to the district court of said county, wherein on
March 22, 1889, a verdict was rendered in favor of the
proponent, but that no judgment was rendered thereon until
February 3, 1891—nearly two years after said verdict had
been found. It was also alleged that on the 13th of Feb-
ruary, 1889, T. M. Franse filed a claim in the aforesaid
county court against said estate for the principal sum of
$95, and interest $75, on a note made to him by William
Waldow, which claim was allowed in the sum of $216.18.
This claim it was alleged was assigned to Daniel C. Giffert,
upon whose application A. D. Beemer was appointed ad-
ministrator of the estate of William Waldow on December
2, 1889. The contention by appellants is, that as the claim:
of Franse was filed and allowed before administration
granted that this allowance was without jurisdiction in the-
county court to make it, and furthermore it is insisted that
until a judgment had been rendered upon the verdict sus-
taining the will in the district court the contest in respect
thereto was pending, and that meantime an appeal under-
taking having been given, the county court had jurisdiction
neither to appoint an administrator of, nor to allow a claim
against, the estate of William Waldow. From one of these
premises it is argued that Mr. Beemer had no standing to
act as administrator, and from the other that there was.
proved no claim rendering necessary the sale of the real
property ordered by the district court. In respect to the
first of these it is sufficient to say, Mr. Beemer’s appoint-
ment and qualification as administrator were at most irreg-
ular and cannot be collaterally impeached in this proceed-
ing. As to the insufficiency of the claim allowed in favor
of Mr. Franse, it may be conceded that the statute requires
the appointment of an administrator before such a claim
can be allowed against an estate. In this case, however,
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appellants themselves made proof that this claim had been
filed and allowed. It is, to say the least, questionable
whether they now should be permitted to assail its valid-
ity. We are not called upon, however, to determine this
question, for upon the pleadings it must be accepted as a
fact that there were costs of administration which justified
a sale of real property since the proofs showed the want of
any personalty. If too much was allowed sold the statute
provides for such a contingency. As to the objection that
the district court, after its license to sell for payment of
debts incurred in administration, ordered that the proceeds
should be “invested in some productive stocks,” it is
deemed proper to say that this does not affect the validity
of the order of sale. There was a mortgage on each tract
ordered sold, and we cannot say that the permission to sell,
subject thereto upon a showing of $250 costs of adminis-
tration, admittedly due, was erroneous or unjustifiable.
The judgment of the district court is therefore

AFFIRMED.

Ross R. MaTtis, TRUSTEE, ET AL., APPELLEES, V. JOHN
CONNOLLY ET AL., APPELLEES, IMPLEADED WITH
G. M. STECKMAN ET AL., APPELLANTS.

FIiLED JUNE 22, 1895. No. 6442,

Bill of Exceptions: ALLOWANCE BY CLERK: REVIEW. In this
case there are discussed only guestions of fact, and as the bill of
.exceptions was settled by the clerk of the district court without
any agreement upon it, these questions cannot be considered.

ApPEAL from the district court of Pawnee county.
Heard below before Buss, J.

H. C. Lindsay, Humphrey & Raper, and Story & Story,
for appellants.
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W. W. Giffen, G. E. Becker, and J. J. Baker, contra.

Ryan, C.

In this case the bill of exceptions was signed by the
clerk upon a stipulation that he should settle and allow it.
There was, however, no agreement upon the bill of excep-
tions, and following Secott v. Spencer, 42 Neb., 637, we can-
not treat it as such. We find that the briefs of counsel,
upon which, without oral argument, this cause was sub-
mitted, discuss only questions of fact. These we cannot
advisedly consider, and the judgment of the district court is

AFFIRMED.

CHARLES E. StrarToNn v. Winniam H, WooDp ET AL.
FILED JUNE 22, 1895. No. 5889.

Pleading: AMENDMENT DURING TRIAL. The giving of leave to
make an amendment of a petitionin the course of a trial, when
such amendment does not substantially change the nature of the
plaintiff’s claim, is within the discretion of the district judge.

ErRoR from the district court of Douglas county. Tried
below before Davis, J.

C. A. Baldwin, for plaintiff in error.
Slabaugh & Rush, contra:

Ryax, C.

The plaintiff in error, with Stephen Milholm, were
charged in a petition filed in the office of the clerk of the
district court of Douglas county with having by a fraudu-
lent conspiracy obtained from the defendants in error a
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stock of groceries of the value of $275 without considera-
tion. The manner in which it was charged that the wrong
complained of was accomplished was this: Milholm agreed
to purchase said groceries for $250 in cash, but, as he was
unable to pay this amount at once, it was agreed between
him and the defendants in error that certain notes secured
by mortgages should be given the defendants in error as
security until the morning following the day on which the
agreement to sell was entered into; that Stratton agreed to
pay said sum of $250 on said next day, if the defendants
in error would deliver the goods already agreed to be pur-
chased by Milholm, and by the means described it was
charged that Stratton and Milholm were endeavoring to
cheat and defraud the defendants in error of their stock
of groceries and the pay therefor. It was further alleged
that immediately thereupon the plaintiff in error took said
groceries and removed them beyond the control and knowl-
edge of the defendants in error; that plaintiff in error
wholly refused to comply with their agreements; that in
obtaining said groceries Milhiolm was but the tool of Strat-
ton; that the notes and mortgages which Stratton promised
to cash were worthless; that the defendants in error, be-
lieving the promises and representations of Milholm and
Stratton to be true, transferred the aforesaid groceries as
above described.

There is complaint made because during the trial the
above petition was amended by the insertion of this lan-
guage: *“That said Stratton did not at the time he so
agreed and represented so to do intend to carry out or fulfil
said representations and agreements that he would buy said
notes and mortgages and pay said amount for them as afore-
said, and said Milholm knew of said agreement and knew
that said Stratton did not intend to do as he agreed.” The
plaintiff in error characterizes as unheard of, the submis-
sion of the case to a jury before this amendment had been
made and two days before the answer to the amended peti-
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tion was in fact filed. The amendment was made, as had
been indicated that it would be made, before the submission
of thecause. Ananswer was permitted to be filed instanter,
but the actual filing was delayed two days. For this last
circumstance the defendants in error were not responsible.
The right to allow amendments which do not materially
change the original claim of plaintiff is expressly recog-
aized in the provisions of section 144 of the Code of Civil
Procedure. There was no abuse of this discretion, as will
readily be seen upon consideration of the averments origi-
vally made in connection with the above quoted amend-
ment. There was a judgment by default against Milholm
for the amount of damages claimed, and upon a trial to a
jury of the issues presented by the amended petition and
the answer thereto, there was judgment for a like amount
on a verdict returned against Stratton. By the latter a
petition in error has been filed, with a transcript of the
record and the original bill of exceptions, in thiscourt. It
is not necessary to set out the evidence offered on either
side. It is sufficient for every purpose to state that there
was ample proof to justify the jury in finding every alle-
gation of the amended petition was true. The conclusions
of the jury upon the disputed questions of fact were ap-
proved by the refusal of the district court to grant a new
trial.  No proposition other than those already considered
was argued by the plaintiff in error, and the judgment of
“the district court is .
AFFIRMED.
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Grumore & RuUHL, APPELLANTS, V. MARY M. SILVER,
APPELLEE, AND SuTTON EXCHANGE BANK ET AL.,
APPELLANTS.

FILED JUNE 2_2, 1895. No. 5780.

Dismissal of Plaintiffs’ Appeal: CoNTEST BETWEEN DEFEND-
ANTS: REVIEW: PRACTICE. Where the original plaintiff had
dismissed bis appeal, leaving a controversy solely between de-
fendants as to respective priorities of mortgages, the defend-
ants having stipulated, in effect, that the mortgage to one of
their number was first recorded and that in terms every other

. mortgage was made subject to this particular one, Aeld, in the
absence of facts pleaded and corresponding relief prayed entit-
ling to other relief, that this court should not reverse the judg-
ment of the district court recoghizing and confirming the prior-
ity of the mortgage as stipulated in the mortgages specially
made subject thereto.

AprPEAL from the district court of Clay county, ~ Heard
below before HasTINGS, J.

E. E. Hairgrove and Leslie . Hurd, for appellants.
Thomas H. Matters, contra.

Ryan, C.

The petition of Gilmore & Ruhl was filed in the district
court of Clay county on January 14, 1892, in which Mary
M. Silver and others were named as defendants. The de-
fendants joined with Mary M. Silver were the former
members of the firm of Hayes & Silver, and a large num-~
ber of the creditors of said firm. It was alleged in the
petition that Edwin J. Hayes and Richard S. Silver had
been doing business in Sutton under the firm name of
Hayes & Silver; that on August 12, 1891, said firm had
executed its note to plaintiff for $325.45 and secured it by
giving a chattel mortgage on the merchandise of said firm,
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which mortgage was filed for record on the 15th day of
August aforesaid ; that on August 12 aforesaid the firm
of Hayes & Silver made to Mary M. Silver a chattel mort-
gage on the stock of goods above mentioned, which mort-
gage was recorded on the day of its execution. It was
averred that at the time of making its mortgage to Mary
M. Silver the firm of Hayes & Silver was not indebted to
Mary M. Silver in any sum whatever; that on August
13th, 1891, there was executed by the firm of Hayes &
Silver thirteen chattel mortgages on the aforesaid merchan-
dise, each mortgage being made to a person or firm therein
described, was filed for record on the day of its execution;
that on August 15 aforesaid the firm of Hayes & Silver
executed twelve more chattel mortgages on the same prop-
erty as had before been mortgaged, and that these, on the
same day they were made, were filed for record. There
were described other-and subsequent mortgages upon the
merchandise above described. All parties referred to as
mortgagees of the firm of Hayes & Silver were joined as
defendants with Mary M. Silver and her husband, Richard
8. Silver, and his former partner, Edwin J. Hayes. It
was further alleged in the petition that, in accordance
with a stipulation entered into by all the parties concerned,
the merchandise aforesaid had been sold and the proceeds
paid into the hands of the said clerk of the district court.
The prayer of the petition was for judgment against Hayes
& Silver, Edwin J. Hayes, and Richard S. Silver for the
amount alleged to be due the plaintiff; that the mortgage
made to Mary M. Silver be declared null and void; that
the mortgage to Cohen Bros. be declared no lien on the
morigaged property, and that the proceeds of the sale afore-
said should be equitably distributed among the various
mortgagees. The record does not show when the service of
summons was made, either on the above mortgagors or on
Mary M. Silver. The mortgagors made default and Mrs,
Silver filed her answer to the above petition on February
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16, 1892. It is not necessary to describe the answer, for,
as between the defendant and plaintiff, a full settlement
has been made of all matters in controversy between them
and a stipulation of a dismissal accordingly has been filed
in this court. The next pleading was filed February 26,
1892, and was in terms an answer of John I. Lemon,
trustee, and R. B. Smith & Co. to the above petition, al-
though within it were the averments that the mortgage
given to Mary M. Silver “was obtained by fraud and mis-
representation as alleged in the third count of the aforesaid
petition,” and that Mrs. Silver had never taken possession
under her mortgage. As to the mortgage to Mary M.
Silver, it was prayed in the petition that said mortgage be
declared null and void and of no effect, and in other re-
spects the prayer was as in the plaintiff’s petition already
described. On February 26, 1892, there was filed an an-
swer by twenty-five of the creditors of the firm of Hayes
& Silver. These defendants admitted all the allegations
of the petition to be true except as by said answer certain
averments thereof should be specifically denied. The quali-
fications referred to were of no practical importance in the
present condition of this controversy. As in the answer of
John L. Smith, trustee, and R. B. Smith & Co., there were
averments in this answer that the mortgage to Mary M.
Silver obtained by fraud and misrepresentation as alleged
in the third paragraph of the plaintiff’s petition, and this
was coupled with the allegation that Mrs. Silver was never
in possession under her chattel mortgage. There was a
prayer for the same relief as was prayed in the answer of
John L. Lemon and R. B. Smith & Co., already de-
scribed as being identical with that in the plaintiff’s peti-
tion.  Mrs. Silver had no notice of the answers of her co-
defendants and there was no reply thereto by her. Since
each of the<e answers was filed ten days after her answer
to the original petition was filed,it might be safe to assume
that they were filed after the answer day had passed. Itis
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doubtful whether in any event the co-defendants of Mrs.
Silver, under these circamstances, could properly obtain
affirmative relief as against the mortgage to her. The
dates of the mortgages have already been sufficiently given
to indicate that the one given Mrs, Silver was filed before
any of those held by her co-defendants. On the trial it
was stipulated that “all of the last-named mortgages are
made subject in express terms to all mortgages, liens, and
incumbrances at the time they were filed.”” It requires no
argument to show that the issues between Mrs. Silver and
her co-defendants were not such that the express provision
referred to in the above stipulation as being contained in
the mortgage to each of the said defendants could be ig-
nored or set aside. Such facts as justified an avoidance of
this kind, if any such existed, were not pleaded, neither
was there prayer for such relief as would have been appro-
priate, even if proper averments of the facts had been con-
tained in the aforesaid answers. Under these circumstances
the judgment of the district court must be, and accordingly
it is, ’
AFFIRMED.

KeEARNEY CANAL & WATER SuppLy COMPANY V.
OLAFF AKEYSON.

FiLED JUNE 22, 1895. No. 6220.

1. Waters: CANAL EMBANKMENTS: NEGLIGENCE: DAMAGES:
EvVIDENCE. A farmer sued a canal company for damages for
the destruction of his crops, alleging that the canal company
had failed to properly keep and maintain its canal embankments
in good repair, by reason of which a large quantity of water ran
over the banks of said canal on the farmer’s crops. The evi-
dence showed that the farmer’s lands had never been overflowed
prior to the construction of the canal; that after its construction
his lands were overflowed in 1888, 1889, 1890, and 1891; that a
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part of the embankment of the canal was washed away; that
in the year 1891 farmers in the vicinity “cultivated the canal
embankments, which lowered them so that the water would flow
over more readily.” Held, That the jury was justified in infer-
ring from this evidence that the canal company had been guilty
of negligence in the manner of maintaining the embankmeats
of its canal.

2. Negligence: EVIDENCE. A verdict for negligence may be sup-
ported by inference when the inference is the logical, probable,
and reasonable deduction from proved or conceded facts. (Kil-
patrick v. Richardson, 40 Neb., 478.)

Error from the district court of Buffalo county. Tried
below before HoLcoMs, J.

Marston & Nevius, for plaintiff in error.
Greene & Hostetler, contra.

Racax, C.

Olaff Akeyson brought this suit in the district court of
Buffalo county against the Kearney Canal & Water Sap-
ply Company (hereinafter called the “Canal Company”).
The Canal Company is a corporation organized under the
laws of the state, and had constructed, owns, and at the
time of the occurrence of the events of which this suit
arose was operating, a canal from the Platte river to the
city of Kearney. The canal tapped the Platte river some
twelve miles west and southwest of the city of Kearney,
and thence passed along in a northeasterly direction, leav-
ing the lands of Akeyson about one and one-half miles
south of the canal. The action of Akeyson was to recover
damages which he alleged he had sustained by waters over-
flowing from this canal, running on his land, and destroy-
ing his crops. He had a verdict and judgment and the
Canal Company has prosecuted to this court a petition in
error.

1. The first assignment of error is that the verdict of
the jury is not supported by sufficient evidence. We think
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it is. The evidence is practically undisputed that the
waters overflowed from this canal and damaged Akeyson’s
crops. But it is argued that the evidence fails to show
this resulted from the negligence of the Canal Company.
The record does not show just how the canal was con-
structed nor how it was operated ; but it does show that
west of Akeyson’s farm the canal crossed a little stream
called Beaver creek, and was constructed across the entire
water-shed of Beaver creek ; that Akeyson’s land lies in
this water-shed of Beaver creek, and that the canal was
constructed of sufficient capacity to carry away one-third
of the surface water resulting from rainsand melting snows
on this Beaver creek water-shed ; and it is inferable at least
from the evidence that the entire water-shed of Beaver
creek slopes to the south and east towards the Platte river.
The negligence charged by Akeyson to the Canal Company
was that it had failed to carefully keep and maintain its canal
and embankments in good repair and condition, and by rea-
son of the insufficiency of the embankments, large quanti-
ties of water ran through aund over said banks, and was
carried down and discharged in a volume on Akeyson’s
lands. The evidence is practically undisputed that prior
to the construction of this canal these lands of Akeyson’s
had never been overflowed, but that after the constructicn of
the canal they overflowed in 1883, 1889, 1890, and 1891;
and the witnesses for the Canal Company themselves tes-
tified that a part of the embankment of the canal was
washed away; that there never had been but one or two
breaks in the canal; that in the year 1891 the farmers calti-
vated the embankments, which lowered them so that the
water would flow over more readily. Now from this tes-
timony we think the jury was entirely justified in inferring
that the Canal Company had been guilty of negligence in
the manner of maintaining the embankments of its canal.
A verdict for negligence may be supported by inference,
but the inference must be the logical, probable, and rea-
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sonable deduction from proved or conceded facts. (Kilpat-
rick v. Richardson, 40 Neb., 478.)

2. The second and third assignments of error argued
relate to the action of the district court in admitting and
rejecting evidence on the trial. We cannot review these
assignments, for the reason that they are too indefinite.
The assignments are: “The court erred in admitting im-
proper evidence to go to the jury on behalf of the plaint-
iff ;” and, “ The court erred in excluding from the jury
proper and competent evidence on behalf of the defend-
ant.”

3. The fourth assignment is that the court erred in giv-
ing to the jury an instruction in the following language :
“The defendant could not be held responsible for any
damage caused by the cutting of the embankment of the
canal, until a reasonable time had elapsed in which to re-
pair the same, after no ice of such cut ; neither could it be
held liable for overflows caused by unprecedented heavy
rainfalls or any other unforeseen causes which could not
be provided against by the exercise of a reasonable degree
of care and cauation.” The criticism on this instruction is
the use of the word “unprecedented.” It is said that this
really means such a rainfall as was never known before,—
a rainfall without precedent. We think the instruction
would have been better had the court used the word “ex-
traordinary ” or “‘unusual ” instead of unprecedented ;”
but the Canal Company was not prejudiced by the use of
this word by the court, for in the sixth instruction given
to the jury at the request of the Canal Company the court
told the jury that if the overflow complained of was caused
by unusual floods or from ice gorges which could not be
prevented by the defendant in the exercise of ordinary care,
it was not liable for any damages that resulted from such
overflow.

4. The fifth assignment is that the court erred in refus-
ing to give the jury the following instructions :
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(1.) “If the canal was made and maintained of sufficient
capacity to carry all the water it took from the Platte river
and the overflow, if any has been proved, was caused by
the natural rainfall in the water-shed and basin of Beaver
creek, then the defendant would not be liable for damages
caused by such overflow.

(2.) “If you believe from the evidence that the land of
the plaintiff is located on Beaver creek, and thatall the sur-
plus natural rainfall on the water-shed and basin of said
Beaver creek would be carried by said creek over and
through the land of the plaintiff, as its natural and only
course, and if you further believe from the evidence that
the canal was of sufficient capacity to and did carry all the
water it received from the Platte river, then you are in-
structed that if the volume of water in the canal was in-
creased only by the natural rainfall on the water-shed of
Beaver creek and therefore overflowed the banks of the
canal anywhere within the water-shed drained by said
creek, and then flowed over the land of plaintiff, the de-
fendant would not be liable for damage caused by such
overflow.”

The court did not err in refusing to give the first of the
two instructions complained of for this reason at least,
there is no evidence in the record that the waters which de-
stroyed Akeyson’s crops were surface waters which accumu-
lated on the water-shed or basin of Beaver creek; or, if
it may be said that there is some evidence on that subject,
it is not of such a character as enables us to say that the
district court erred to the prejudice of the Canal Company
in refusing to give the instruction.

The court did not err in refusing to give the second in-
struction of the two under consideration because there was
no evidence in the record on whichi to base such an instruc-
gion. The evidence in this record does not show that the
waters which damaged Akeyson’s crop overflowed the em-
bankment of the capal as the result of surface waters from
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the water-shed and basin of Beaver creek flowing into the
canal. The evidence, it is true, shows that such a thing
might happen, that it could happen; but that it did hap-
pen is a mere conjecture. But if it appeared from the evi-
dence that the waters which flowed from the banks of the
canal and damaged Akeyson’s crops were surface waters
from the basin of Beaver creek which the canal embank-
ment had stopped and accumulated in the canal, then of a
certainty the instruction should not have been given, for
that would show that the Canal Company, by building the
embankment of the height and in the manner it did, had
collected together the surface waters from the basin of
Beaver creek, and thereupon discharged them in a body on
Akeyson’s land, and this would have rendered the Canal
Company liable for the damages. (Lincoln Street R. Co. v.
Adams, 41 Neb., 737.)

There is no error in the record, and the judgment of the

district court is
AFFIRMED,

WirLiam S. FLENTHAM, APPELLANT, v. DANIEL O.
STEWARD ET UX., IMPLEADED WiTH JaMES W.
DAWES ET AL., APPELLEES.

FIiLED JuNE 22, 1895. No. 5693.

1. Action Against Receiver Without Leave of Court:
VOLUNTARY APPEARANCE: WAIVER: JURISDICTION. D. &
F., copartners, gonarantied in writing the payment of a debt
secured by a real estate mortgage. Litigation ensued between
them, and a receiver was appointed to take charge of the copart-
nership property. The holder of the mortgage bronght suit to
foreclose the same, making D. & F. and their receiver parties
defendant without leave of the court which appointed the re-
ceiver. D. & F. and the receiver entered their voluntary ap-®
pearance to the foreclosure suit. The receiver filed an answer
in the natuare of a cross-petition setting up a second mortgage
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belonging to D. & F., on the premises in controversy, and was by
the decree of the courg awarded a foreclosure of such mortgage.
The property was duly sold, and after applying the proceeds of
the sale to the satisfaction of the decree there still remained a
considerable sum due thereon. The holder of the first mortgage
then filed a motion for a personal judgment against D. & F. and
their receiver for the balance due on his decree. This motion
was resisted on the ground that the receiver had been sued
without leave of the court which appointed him, and that there-
fore the court in which the mortgage foreclosure snit was pend-
ing had no jurisdiction over him. Held, (1) That the general
rule is that a receiver may not be sued without leave of the
court which appointed: him; (2) but if this rule is applicable to
such a case as the one at bar, then the (act that a receiver has
been sued without leave is a matter of defense for him in the
action where sued; (3) that the suing a receiver without per-
mission does not render invalid the process of the court served on
him nor prevent the jurisdiction of the court in which he is sued
from attaching to his person; (4) that a judgment pronounced
against a receiver so sued is not absolutely void for want of ju-
risdiction; (5) that the receiver having voluntarily entered his
appearance in the action, and having asked the court for and
obtained affirmative relief, must be presumed to have submitted
himself to the jurisdiction of the court and to have waived
the defense of being sued without leave of the court which ap-
pointed him.

2. Mortgages: DErFICIENCY JUDGMENTS. The district courts of
this state in suits hrought therein for the foreclosure of mort-
gages, on the coming in of the report of sale of the mortgaged
premises, are authorized to render a personal judgment and
award execution for any deficiency remaining unpaid on the de-
cree, (Sec. 847, Code of Civil Procedure.)

3. Courts of Equity: JurisDIcTION. When a court of equity
acquires jurisdiction over a case for any purpose it may retain
the cause for all purposes and proceed to a final determination of
all the matters at issue in the case. Morrissey v. Broomal, 37
Neb., 766, followed.

4. Guarantor of Note: L1ABILITY. One who before maturity
unconditionally guaranties the payment of a promissory note
becomes ahsolutely liable upon the default of the maker; and the
neglect of the holder of such note to sue the maker does not dis-
charge such guarantor, although the maker becomes insolvent
during the time the holder neglects to sue. Huff v. Slife, 25
Neb., 448, followed.

45
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ArpEAL from the district courp of Hitchcock county.
Heard below before WeLTY, J.

Sawyer & Snell, Victor Seymour, and J. E. Cochran, for
appellant,

James W. Dawes and F. 1. Foss, contra.

Raaan, C.

On the 5th of August, 1889, one Daniel O. Steward
made in writing of said date his promissory note for $500,
due on August 1, 1894, with interest at the rate of seven
per cent per annum, payable annually, such interest evi-
denced by coupons or interest notes of $35 each, attached
to said principal note. This principal note and coupons
were made payable to the order of one Dan. H. Cole. Teo
secure the payment of said debt Steward executed to Cole
a mortgage upon certain real estate in Hitcheock county.
This mortgage debt Cole dulyassigned to William S, Flent-
ham. The notes and mortgages were executed by Stew-
ard to Cole in consideration of a loan of §500 made by the
latter to Steward in August, 1889, The loan was nego-
tiated by Dawes & Foss, copartners, and at the time of the
delivery of the notes, coupons, aud mortgage to Cole, Dawes
& Foss, in writing, guarantied the payment of said princi-
pal note and the coupons. It appears also that Steward
paid, or promised to pay, Dawes & Foss a certain compen-
sation for procuring this loan for him, and to secure the
compensation promised Steward gave Dawes & Foss a sec-
ond mortgage upon the same real estate which he had pledged
to Cole. It appears that trouble arose between James W.
Dawes and Fayette I. Foss, the individuals composing
the copartnership of Dawes & Foss, that litigation ensued,
and that the court in which such litigation was instituted
appointed one Charles C. White receiver of the effects
of said copartnership of Dawes & Foss. Default hav-
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ing been made in the payment of the mortgage debt,
William 8. Flentham, Cole’s assignee, brought suit in the
district court of Hitchcock county to foreclose the mort-
gage. Daniel O. Steward and his wife, James W. Dawes,
Fayette I. Foss, and Charles C. White as receiver of
the copartnership effects of Dawes & Foss, were made
parties defendant to the action. The connection of Steward
and wife with the ease need not be noticed./ Dawes & Foss
and White, the receiver, entered their voluntary appear-
ance to the suit of Flentham. In due time a decree was
rendered finding the amount due Flentham on his mortgage
debt and giving him a first lien upon the mortgaged
premises to secure its payment. The court also found the
amount due Dawes & Foss and the receiver on the second
mortgage given to them by Steward, and that Dawes &
Foss and the receiver had a second lien upon the mortgaged
premises to secure the amount found due them. The real
estate was then sold by the sheriff at public auction and
purchased by Flentham. After applying the amount bid
at the sale towards the payment of Flentham’s decree and
the costs of the foreclosure proceedings there still remained
a balance due on his decree. Flentham moved the court
for a personal judgment against Dawes & Foss and the
receiver for the balance remaining unpaid on the decree.
The district court denied this motion, and from this order
Flentham has appealed. 1In the petition filed by Flentham
for the foreclosure of his mortgage he averred that Dawes
& Foss had guarantied in writing the payment of the mort-
gage debt, setting out a copy of the guaranty, and that
‘White had been appointed receiver of the effects of the
copartnership of Dawes & Foss; and prayed in the peti-
tion for a personal judgment against Dawes & Foss and
‘White, as receiver, for any deficiency that might be due him
after applying the proceeds of the sale of the mortgaged
property towards the liquidation of the mortgage debt.
“To sustain this decree counsel for the appellees contend :
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1. That as the copartnership effects of Dawes & Foss
were in the hands of a receiver the latter could not be sued
without leave of the court which appointed him, and as
such leave was not obtained, the district court of Hitch-
cock county had no jurisdiction over the copartnership of
Dawes & Foss, nor over the person of the receiver. The
general rule undoubtedly is that a receiver may not be
sued without leave of the court which appointed him ; but
if this rule is applicable to such a case as the one at bar it
would seem that the fact that the receiver had been sued
without leave of the court appointing him was a matter
of defense for the receiver, and that the suing him with-
out permission of the court which appointed him would
not of itself render invalid the process of the court served
on him, nor prevent the jurisdiction of the court in which
he was sued from attaching to his person; and that a
judgment pronounced against such receiver would not be
absolutely void for want of the court’s jurisdiction over
him, because the record did not disclose that the party
bringing the suit had first obtained leave of the court who
appointed the receiver to sue him. The receiver hav-
ing voluntarily (ntered his appearance in this action, and
not having objeciel to the jurisdiction of the court over
him in any manner, and having asked the court for and
obtained affirmative relief in the action by taking a decree
on the mortgage of Dawes & Foss, the question of the
jurisdiction of the district court over the receiver comes
too late, and he must be deemed to have submitted himself
to the jurisdiction of the court and to have waived the de-
fense of being sued therein without leave of the court
which appointed him. (In re Young, 7 Fed. Rep., 855;
Naumburg v. Hyatt, 24 Fed. Rep., 898; Hubbell v. Dana,
9 How. Pr. [N.Y.], 424; Jay’s Case, 6 Abb. Pr.[N. Y.],
293.)

2. A second argument insisted on to sustain the correct-
ness of the decree is that the record does not show that
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Foss, of the firm of Dawes & Foss, ever guarantied the
payment of the mortgage debt.. This contention is wholly
without merit. The guaranty made by Dawes & Foss of
the payment of this mortgage debt was in writing and
became and was a joint and several obligation of the mem-
bers composing this copartnership.

3. A third contention is that the decree was correct be-
cause Dawes & Toss and the receiver had no notice of
Flentham’s application for a deficiency judgment. The
recital in the record is as follows: ¢ Now on this the 2d day
of June, 1892, * * * this cause coming on for con-
firmation, * * * the defendants are allowed by the
court until June 3, 10 o’clock A. M., to show cause why
said sale should not be confirmed and deficiency judgment
rendered against James W. Dawes and Fayette 1. Foss,
etce. * * * And now on this 3d day of June, 1892,
the defendants having failed to show cause why said sale
should not be confirmed, * * * itisordered that said
proceedings be and they are hereby approved, ratified, and
confirmed. * * * And thereafter the same day the
cause came further on for hearing on motion of plaintiff
for deficiency judgment against the defendants James W,
Dawes and Fayette I. Foss, in consideration whereof the
court overruled said motion,” etc. Here then is a recital
in the record that Dawes & Foss had actual notice of the
application by IFlentham for a deficiency judgment; that
they applied for and were given time in which to resist
said application.

4. Another contention in support of the decree is that
the rendering of a deficiency judgment in a mortgage fore-
closure case is the exercise by the court of its legal functions;
and that a court of equity has no jurisdiction to render
such judgment. Section 847 of the Code of Civil Pro-
cedure expressly authorizes the district courts of this state,
in a suit for the foreclosure of a real estate mortgage, on the
coming in of the report of sale of the mortgaged premises,
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to decree a judgment and award execution for any deficiency
remaining unpaid on the decree after the sale of the mort-
gaged property. The familiar principle is that when a
court of equity acquires jurisdiction over a cause for any
purpose, it may retain the cause for all purposes, and pro-
ceed to a final determination of all the matters at issue in
the case. (Morrissey v. Broomal, 37 Neb., 766; Buchanan
v. Griggs, 20 Neb., 165.)

5. The final contention in support of the decree is that
the record does not show that Flentham had exercised due
diligence to collect the mortgage debt; and that therefore
the guarantors of the debt had been released from their
obligation. Nosuch defense was interposed by Dawes &
Foss or their receiver in the court below; nor is there in
the record any evidence on the subject whatever. Nor do
we think that any laches or want of diligence on the part
of Flentham in his efforts to collect this' mortgage debt
would afford any defense to Dawes & Foss. In Huf wv.
Slife, 25 Neb., 448, this court held that one who before
maturity unconditionally guaranties the payment of a
promissory note becomes absolutely liable upon the default
of the maker; and that the mere neglect of the holder of
a note to sue the maker does not discharge the guarantor
although the maker becomes insolvent.

The decree appealed from is reversed, and the cause re-
manded to the district court with instructions to render a
personal judgment against James W. Dawes and Fayette
I. Foss, and Charles C. White as receiver, for the amount
remaining unsatisfied on the decree in favor of Flentham.

REVERSED AND REMANDED.
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James C. BRINKWORTH, APPELLANT, V. J. S. GRABLE
ET AL., APPELLEES.

FiLep JUNE 22,1895. No. 6302.

1. Municipal Corporations: BoxDs: REGISTRATION: DuTY oF
STATE AUDITOR: INJUNCTION: INTEREST CoUPONS: TAXES.
Municipal bonds bearing date November 1, 1889, due in twenty
years, drawing interest at the rate of six per cent per annum
payable semi-annually, evidenced by coupons maturing May 1,
1890, and each six months thereafter, issued to aid in the con-
struction of a railroad, were deposited with the auditor of public
accounts on the 21st of December, 1889, for certification and reg-
istration. The auditor was prevented by injunction proceedings
from registering and certifying the bonds until January 1,1891,
at which time they were registered and certified. Held, (1)
That as a matter of law the bonds were registered and certified
on December 21, 1889; (2) as taxes levied in counties under
township organization become due on the 1st day of October
after their levy (secs. 83, 91, ch. 77, Compiled Statutes, 1893),
(3) therefore, the auditor, when he registered said bonds, should
have detached therefrom the coupons thereon which by their
terms matured prior to October 1, 1890. (Sec. 37,ch. 9, Compiled
Statutes, 1893.)

: TAXES. Said section 37 construed, and keld that
the object of its enactment was to prevent the municipalities of
the state from executing and putting upon the market their ob-
ligations for the payment of money which would by their terms
mature before a tax could be legally levied and become due for
the payment of the same.

It is settled law that a mun'icipnl corporation has
no power to issue its bonds in aid of a work of internal improve-
ment unless expressly authorized by statute to do so. Young v.
Clarendon Township, 132 U. 8., 340, followed.

: Taxes. The municipal corporation had authority
to issue the bonds in question, but it had no anthority to issue
and deliver interest coupons which would mature before a tax
could be lawfully levied and become due for their payment.

5 —:

: VALIDITY OF CoupoNs. That the coupons at-
tached to said bonds which matured prior to October 1, 1890,
were issued without authority of law, and were void even in
the hands of au innocent purchaser.
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APPEAL from the district court of Gage county. Heard
below before BaBcock, J.

I. O. Kretsinger, for appellant.
Gardiner Lathrop and Griggs, Rinaker & Bibb, contra.

Ragax, C.

In 1889 and 1890 the city of Beatrice was a city ot the
second class having more than 5,000 and less than 25,000
inhabitauts, situate in Gage county, then under township
organization. In August, 1889, at an election held for that
purpose, the electors of the city of Beatrice voted to issue
its bonds in the sum of $50,000, to aid in the constructior
of the Kansas City & Beatrice railroad. In August, 1889,
the proper authorities of said city duly executed fifty of
the bonds of said city, of $1,000 cach, drawing interest at
the rate of six per cent per annum, payable semi-annually.
The bonds were to run twenty years and bore date No-
vember 1, 1889. The interest was evidenced by coupouns
attached to the bonds. One thousand five hundred dollars
of these coupons matured on the 1st of May, 1890, and a
like sum at the beginning of each six months thereafter.
The bonds were a donation on the part of the city to the
railroad company. There is no question in the case as to
the validity of these bonds, nor that the railroad company
was entitled to them. In December, 1889, the bonds were
presented to the auditor of state for registration and
certification. About this time an injunction suit was
instituted by a taxpayer of the city of Beatrice, and the
auditor and the secretary of state, the city of Beatrice
and its mayor and council were enjoined,—the auditor
and secretary of state from registering and certifying the
bonds, and the city and its officers from levying a tax
to pay the interest thereon. This injunction continued
in force until January 1, 1891, when it was dissolved.
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And thereafter on the 2d of January, 1891, the auditor
and secretary of state duly registered and certified the
bonds. 'When the bonds were first presented to the audi-
tor for registration in December, 1889, there were $1,500
of coupons attached to said bonds which would mature
before a tax could be lawfully levied and become due with
which to pay the same, and when the auditor and secretary
of state actually registered and certified the bonds, January
2, 1891, there were $3,000 of matured coupons on said
bonds, and $!,500 of coupons attached to said bonds
which would mature before a tax could be lawfully there-
after levied and become due to pay the same. At the time
the auditor actually registered the bonds in question on
the 2d of January, 1891, he did not detach from said
bonds any coupons whatever. In June, 1891, the proper
authorities of the city of Beatrice levied a tax, not only
for the payment of the coupons which would mature on
the 1st of November, 1891, after said levy, but also a suf-
ficient tax to pay the coupons which matured in May and
November, 1890, and May, 1891. The tax so levied was
collected by the treasurer of the city of Beatrice, and out
of this tax and before the bringing of this suit he paid
and discharged the coupons which matured May 1, 1890.
This action was brought by James C. Brinkworth, a citizen
and taxpayer of said city, to enjoin the latter from paying
any of the coupons on said bond which matured prior to
the 1st day of May, 1892. The court rendered a decree
dismissing the petition of Brinkwortlf, and he has appealed.
Section 37, chapter 9, Compiled Statutes, 1893, provides:
“ That whenever a bond of any county, city, town, town-
ship, precinet, village, school district, or other municipality,
shall be presented to the anditor of public accounts for
registration, the auditor shall examine the interest coupons
thereto attached, and shall detach as many of them as
shall mature before the first taxes levied to meet the same,
shall become due and collectible, and stamp said coupons



650 NEBRASKA REPORTS. [Vor. 45

Brinkworth v. Grable.

‘ Detached by the auditor of public accounts,” and send to
the treasurer of the county from which said coupons were
issued.” To reverse this decree it is insisted that taxes
levied upon the property of the citizens of the city of
Beatrice become due and collectible on the 1st day of Jan-
uary after their levy, and that the officers of the city of
Beatrice and the county authorities of said Gage county
could levy no tax for the payment of these interest cou-
pons after the time at which the auditor actually registered
them, Januoary 2, 1891, which tax would be collectible
until January, 1892, and therefore it was the duty of the
auditor to detach all the coupons which matured in May
and November, 1890, and May and November 1891. But
counsel is mistaken as to the time when taxes levied upon
the property of the city of Beatrice become due and col-
lectible. Such taxes become due and collectible on the 1st
day of October after their levy. (See secs. 83, 91, ch. 77,
Compiled Statutes, 1893.)

Assuming for the moment the correctness of the conten-
tion of appellant’s counsel, that the auditor at the time
- he actually registered these bonds, January 2, 1891, should
have detached therefrom all coupons which had then ma-
tured and which would mature before a tax could be levied
and become due for the payment of the same, the auditor
should have detached only the coupons which matured on
the 1st of May and November, 1890, and the 1st of May,
1891, as the proper city and county authorities could have
levied a tax in June, 1891, for the payment of the coupons
which fell due November 1,1891, and this tax would have
fallen due on the 1st of October of said year and been
available for the payment of the coupons maturing in the
following November. But these bonds were presented to
the auditor for registration on the 21st of December, 1889.
It was his duty to register and certify them at that time,
and the record shows he would have done so but for the
fact that he was prevented from so doing by the injunction
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proceedings hereinbefore mentioned. The auditor and sec-
retary of state then, when they did register and certify
these bonds in January, 1891, should have registered and
certified them as of the 21st of December, 1889, when they
were received for registration, and it would have been en-
tirely proper to have made the certificates of registration
and certification show that the registration had been de-
layed by injunction proceedings, and for that reason the
bonds were registered and certified as of December 21,1889.
Counsel for the appellant insists that the auditor and sec-
retary of state could not do this, and that as the bonds were
not actually registered until January 2, 1891, and as no
taxes could be levied after that time for the payment of the
coupons on these bonds, and which tax would mature prior
to October, 1891, that it was the duty of the auditor to
detach not only the coupons which wounld mature in May,
1891, but to detach the coupons which had matured in
May and November, 1890, as no tax had been levied at
the time the bonds were actually registered for the pay-
ment of such coupons. No authority is cited to sustain
this contention ; and with our knowledge of the well known
legal ability of counsel for the appellant we rely with perfect
confidence on the presumption that no such authority can
be found. On the other hand, counsel for the appellees
insist that the auditor should not have detached from these
bonds any coupons whatever, as said section 37 of the stat-
ute quoted above has no reference to bonds issued by a
city to aid a work of internal improvement. We do not
agree with this contention. The statute applies to all
bonds, and it is settled law that a municipal corporation
has no power to issue its bonds in aid of a work of in-
ternal improvement unless expressly authorized by statute
to do so. (Young v. Clarendon Township, 132 U. 8., 340.)
The object of the enactment of the statute, said section 37,
was to prevent the municipalities of the state from execut-
ing and putting upon the market their obligations for the
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payment of money which would by their terms mature be-
fore a tax could be legally levied and become due for the
payment of the same. Indeed, we think this is the spirit
of all the statutes of the state authorizing municipal cor-
porations to issue bonds. The law authorized the city of
Beatrice to issue its municipal bonds to aid a work of in-
ternal improvement, but it had no authority to issue and
deliver an interest coupon which would mature befoure a tax
could be lawfully levied and become due for its payment.
The coupons on these bonds which matured in May, 1890,
were issued without authority of law. They were abso-
lutely void even in the hands of an innocent purchaser.
(Marsh v. Fulton County, 17 U. 8., 676.) These bonds
then were, as a matter of law, registered December 21,
1889, and it was the duty of the auditor, under said sec-
tion 37 of the statute just quoted, to detach from said
bonds the coupons which matured May 1, 1890, and return
them to the county treasurer of Gage county. After the
injunction proceedings were dissolved it was the duty of the
city of Beatrice, in Gage county, in June, 1891, to levy
taxes for the payment of the coupons which would mature
on the 1st of November, 1891, and for the coupons which
had matured in November, 1890, and May, 1891, and for
the payment of which no provision had been made by rea-
son of the pendency of the injunction proceedings; or, in
the language of section 79, chapter 77, Compiled Statutes
1893, it was the duty of the city authorities of Beatrice in
June, 1891, to include in their levy of taxes a sufficient
sum to pay the amounts then due upon all legal and valid
bonds outstanding against the city. The conpons which
matured November 1, 1890, and May 1, 1891, were legal
and valid obligations outstanding against the city; but the
coupons which matured on May 1, 1890, were not legal,
valid, or binding obligations of the city, and the city au-
thorities in June, 1891, should not have included in their
levy any sum of money for the payment of such coupons.
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We have said that the treasurer paid the coupons which
matured on the 1st of May, 1890, before the bringing of
this suit. The record shows: “ And now, on this 28th of
March, 1892, came the plaintiff and files his petition,” ete.
This petition was sworn to on the 27th of May, 1892, and
at the end of the petition is the following : “ Filed May
28,1892. R. W. Laflin, Clerk of the District Court.”
The amended answer on which the action was tried, and the
only one in the record, was sworn to on the 12th of April,
1898, but the record does not recite when this answer was
filed. There is nothing in the record to show that any
summons was ever served upon the treasurer, nor that any
temporary injunction or restraining order was ever served
on him. The case was heard on the 27th of May, 1893,
and the decree recites that by stipulation the hearing was
to be a final one, and the court anthorized, after hearing the
evidence, to enter afinal decree instead of a temporary order
of injunction. With the record in this shape we must pre-
sume that the treasurer paid the coupons which fell due on
May 1, 1890, before the bringing of this action. We con-
clude, therefore, (1) that the bonds in controversy were reg-
istered and certified, in contemplation of law, on the 21st
of December, 1889; (2) that the auditor should not have
detached from said bonds any coupons except those which
matured on the 1st of May, 1890; (3) that the authorities
of the city of Beatrice in the levy of taxes made by them
in June, 1891, properly included in such levy 2 sum suffi-
cient to pay the coupons which matured on the 1st day of
November, 1890, and the 1st day ot May, 1891. The de-
cree of the district court is, therefore, in all things

AFFIRMED,
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1.

3.

4.

VAN VALKENBURGH & SoN v. MasoN GREGG.
FiLEp JUNE 22,1895, No. 6004,

Sales of Goods: BEREACH OF CONTRACT: DAMAGES: TENDER
OF DELIVERY. A vendor of goods cannot recover damages on
account of the refusal of the vendee to accept, unless he tenders
delivery of the goods in accordance with the contract.

: : DELIVERY. Where a written contract
speclﬁes a place of dehvery, delivery must be tendered at that
place; and ambiguities in such written contract are to be solved
in the same manner as ambiguities in other writings.

: PLacEs oF DeLivery. The shipment by a vendor at A
of goods consigned to himself at B, the vendor making a draft
for the price, and attaching the bill of lading thereto, is a tender
of delivery at the point to which the goods are shipped, and not
at the place of shipment.

: CONTRACTS: PLACES OF DELIVERY: EVIDENCE. A con-
tract for the sale of goods was substantially as follows: “Bought
of M. G. five (5) cars new shelled corn, track Ohiowa or Tobias,
at forty-five (45) cents per buskel, his weights, billing of same
to be given by December 10, 1890. [Signed,] V. & Son.”
Held, That this was a contract for delivery at Ohiowa or Tobias,
the vendor to ship from either of those points to the vendee at a
point designated by him, and that compliance with such con-
tract was not proved by showing a shipment from one of those
points to a point designated by vendee, the goods being con-
signed to the vendor.

: : WAIVER. The fact that the vendee had
recelved a portion of the goods consigned to the vendor at the
point de<ignated was a waiver only of the terms of delivery as
to the goods so received, and did not waive delivery of the re-
maining goods according to the contract.

Egrror from the district court of Lancaster county.

Tried below before Harr, J.

The facts are stated by the commissioner,

Stewart & Munger, for plaintiffs in error:

A delivery by a seller to a common carrier of property
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billed to the proper destination, but consigned to the sell-
er’s order is not a delivery or tender of delivery to the
purchaser. (Torcheimer v, Stewart, 65 Ia., 593; Newmark,
Sales, secs. 147, 407.)

The failure to ship the grain promptly and the delay in
furnishing the bill of lading justified the refusal to accept
the property. (Barber v. Taylor, 5 M. & W. [Eng.], 526;
Robinson v. Brooks, 40 Fed. Rep., 525; Rommel v. Win-
gate, 103 Mass., 327; Hoffman v. King, 58 Wis., 314.)

Where delivery is made by installments, the buyer’s ac-
ceptance of the first installment will not debar him from
rejecting on proper grounds the portions subsequently de-
livered. (Newmark, Sales, secs. 231, 232, 265; Hubbard
v. George, 49 Il., 275; Cohen v. Platt, 69 N. Y., 348;
Norrington v. Wright, 115 U. 8., 188.)

Marquett, Deweese & Hall, contra.

IrviNg, C.

On December 4, 1890, the parties to this action entered
into a contract as follows:

“Bought of Mason Gregg five (5) cars new shelled corn,
track Ohiowa or Tobias, at forty-five (45) cents per bushel,
his weights, billing on same to be given by December 10,
1890. VaN VALKENBURGH & Son.”

It is agreed that the corn was shipped in large cars,
three of which carried what the parties had understood as
five cars. On the 6th of December Van Valkenburgh &
Son wrote Gregg as follows:

“Please ship us at Beaver City one large car new corn.
Draw on us through First National Bank, Minden, and
have it come direct here with invoice. Parties are anxious
for this car. VAN VALKENBURGH & Son.”

The car was shipped and was received by Van Valken-
burgh & Son. On the 10th of December the following
letter was written by Van Valkenburgh & Son:
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“Please ship at once a large car corn to us at Beaver
City, and on Monday next load another large car to us at
Beaver City. These three large cars that we have ordered
will make the 2,500 bushels ordered and bought of you.
Can you sell us more at same price? Would be pleased to
hear from you how you understand these orders, and if you
will ship them promptly.

“VaN VALRENBURGH & Son.”

Gregg on receipt of this letter shipped the second car,
and on the following Monday, being December 15, shipped
the third car. The sécond car was received by Van Val-
kenburgh & Son. On the 15th, but after Gregg had
shipped the third car, Van Valkenburgh & Son telegraphed
him:

¢ Don’t ship third car to Beaver City. Parties there re-
fuse. VAN VALKENBURGH & SoN.”

The car had already gone, and Van Valkenburgh & Son
refused to receive it. Gregg, on learning of their refusal,
shipped it to Salt Lake City, sold it there, and brought
suit against Van Valkenburgh & Son for the difference
between the contract price and the amount realized. He
recovered judgment, from which Van Valkenburgh & Son
prosecute error.

The car occasioning the controversy was loaded at Ohiowa
and consigned by Gregg to himself at Beaver City. The
bill of lading was then sent by Gregg’s agent to Gregg at
Lincoln, where Gregg made a draft on Van Valkenburgh
& Son, and, attaching the bill of lading thereto, sent it to
Minden, where Van Valkenburgh & Son’ conducted their
business. The right of recovery in this case depends upon
whether Gregg tendered delivery of the car at the place
where he had contracted to deliver it. Van Valkenburgh
& Son claim that the contract was for delivery to them at
Ohiowa or Tobias. Gregg claims that the price was merely
fixed at those points, but that he was justified in consign-
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ing the corn to himself at the point designated by the
vendees. In such a-case there is no doubt that had Gregg
consigned the car at Ohiowa to the vendees at Beaver City,
this would have been a delivery at Ohiowa. On the other
hand, consigned as it was, the delivery or tender of deliv-
ery was at Beaver City, and could not take place until the
vendees, by payment of the draft at Minden, obtained pos-
session of the bill of lading. (Merchants Nat. Bank .
Bangs, 102 Mass., 295; Forcheimer v. Stewart, 65 Ia., 593.)
Gregg did not tender a deliveryin accordance with the con-
tract, if the contrabt required a delivery at Ohiowa. This
we think it did. Where no place of delivery is provided,
it may be inferred from the circumstances of the case, from
the usages of trade or the previous course of dealing be-
tween the parties, or even from the nature of the article
sold. (Haich v. Standard Oil Co., 100 U. S., 134) But
where the contract designates a place of delivery, the con-
tract prevails; and patent ambiguities in a written contract
must be solved according to the ordinary rules in such
cases. If it were not for the last clause in the written
contract there could be no possible doubt that the delivery
was to be at Ohiowa or Tobias. It reads: “Bought
* * * [on] track Ohiowa or Tobias.” It is evident,
however, from the last clause that the contract contemplated
the shipping of the cars to some other point, and it is
claimed that such other point was the point of delivery,
and that the first clause only indicated that the vendee was
to pay the freight from Ohiowa or Tobias to such point.
But to give it such a construction does violence to the lan-
guage of the contract. We think its obvious meaning is
that the corn was to be bought, i. e., delivered, on the
tracks at Ohiowa or Tobias billed to Van Valkenburgh &
Son at such point as they should designate. Their direc-
tion was “on Monday next load another large car to us at -
Beaver City.” Gregg did not ship to them at Beaver City,
but shipped to himself at Beaver City. A vendor cannot
46
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recover damages for the refusal of the vendee to accept
unless delivery is tendered at the place required.

It is contended that the circumstances and the conduct
of the parties indicate a different construction, because the
other two cars were shipped in the same manner and ac-
cepted by the vendees; but although the vendees did ac-
cept the other cars, they wrote twice to the vendor com-
plaining of the manner in which they had been shipped,
on the ground that by such method the car arrived several
days before the vendees could obtain possession of it
through the bill of lading, and that the® carrier subjected
them to demurrage in consequence. The acceptance of
these cars so billed waived only a departure from the con-
tract as to these cars, and did not alter the terms of the
contract for the corn not yet shipped.

It is also claimed that it was necessary for Gregg to ship
in that manner in order to secure payment. The answer
to this contention is that had he desired to protect himself
in such manner he should have so stipulated in the con-
tract. It is probable that, under the terms of the contract,
the vendee should have been present at Ohiowa to pay for
the cars,and that if Gregg had tendered the corn at Ohiowa
and refused to ship until payment was made there, this
would have been a sufficient compliance; but having con-
tracted to deliver at Ohiowa, he had no right under the
terms of his contract to attempt to deliver elsewhere, what-
ever his motive may have been.

It is argued that the vendees refused to accept solely be-
cause the price of corn had fallen at Beaver City. This
is all immaterial to the case. If the vendor did not tender
compliance with the contract, the motive of the vendee in
refusing to accept otherwise than as provided in the con-
tract does not affect the case.

The evidence does not sustain the verdict, and the judg-
ment must be reversed. As the cause must be remanded
for a new trial, it may be well to direct attention of coun-
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sel to the fact that the construction of this contract is for
the court, although there may arise questions of fact for the
determination of the jury which would influence the con-
struction. On the former trial the court gave no instruc-
tion as to the construction of the contract. In further
proceedings this point should be observed.

REVERSED AND REMANDED.

StaTE BANK oF O'NEILL, APPELLANT, v. W. D,
MaTtHEWS, IMPLEADED WITH TmoMsoN-Houston
ErLecTrIc COMPANY, APPELLEE.

FILED JUNE 22, 1895. No. 6369,

1. Deeds as Mortgages. A deed absolute in form will be treated®
as a mortgage when it is given to secure payment of a debt, al--
though the parties may have agreed that upon default of pay-
ment the deed should become absolute.

: ASSIGNMENT OF SECURED NoTES. A made to B his
promissory notes, and to secure the payment thereof conveyed
real estate to B by deed absolute in form. B sold the notes to
C, and to secure them executed to C an instrument in the form
of a mortgage on the land conveyed by A’s deed. .Held, That.
this mortgage would be treated as an assignment of the mort-
gage from A to B.

3. Mortgages: ASSIGNMENT OF PART oF NoTES SECURED: FORE--
CLOSURE: DISTRIBUTION OF PROCEEDS OF SHERIFF'S SALE.
Where a mortgage secures the payment of several notes, the-
assignment of one of the notes is an assignment pro tanto of the-
mortgage, and in the absence of any stipulation to the contrary,
all the notes secured by the mortgage are entitled to share pro-
rata in the distribution of the fund realized from foreclosure-
of the mortgage.

4. : . The holder of several notes se-
cured by the same mortgage transferred a portion of them to A
by general indorsement, and thereafter indorsed the remaining
notes without recourse to B. Held, That under these facts the:
case fell within the general rule above stated.
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5. : : : . The fact that the notes first to
mature were transferred prior to the transfer of the remaining
notes did not imply any agreement that those first transferred
should have preference,

APppEAL from the district court of Holt county. Heard
below before BArTOW, J.

H. M. Uttley, for appellant,
Thomas Carlon, contra,

IrvINE, C.

One Donald McLean made and delivered to W. D.
Mathews four promissory notes, each dated December 31,
1890, one for $2,000, payable ninety days after date, one
for $1,500, payable five months after date, one for $1,500,
payable six months after date, and one for $5,000, payable
eight months after date. To secure these notes he conveyed
by deed absolute in form, certain real estate to Mathews.
The pleadings on both sides admit that this conveyance
was made as security, and it was, therefore, a mortgage in
spite of its form. A few days thereafter Mathews sold
the three notes first to mature to the State Bank of O’Neill,
of which Mathews was president, and at the same time
executed to that bank an instrument in the form of a mort-
gage on the land conveyed to him by McLean. This
mortgage was conditioned to secure all four notes. The
three notes sold were indorsed by McLean generally. Still
later McLean, in part payment of a debt to the Thomson-
Houston Company, indorsed the remaining note without
recourse to that company. A fter the maturity of the notes
the bank instituted foreclosure proceedings, making the
Thomson-Houston Company a party defendant. A decree
of foreclosure was rendered, and the land sold, not realiz-
ing enough to pay all the notes. The decree had not fixed
the order of payment, but directed the purchase money to
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be brought into court.  After this was done the bank ap-
plied for an order distributing the money, and giving it
priority. The court refused this order, but instead thereof
directed the money, after payment of costs, to be divided
pro rata between the bank and the electric company.
From this order the bank appeals.

As we have said, the conveyance from MecLean to
Mathews must be treated as a mortgage, and this notwith-
standing the fact that McLean testifies that the agreement
was that if the first note was not paid the deed should be-
come absolute, This was the understanding and is the legal
effect of all mortgages, and the whole doctrine of foreclos-
ure and redemption arose from courts of equity relieving
agailxat this understanding and its legal effect, This deed
being a mortgage, the mortgage made by Mathews to the
bank must be considered merely as an assignment of the
mortgage from McLean to Mathews, It therefore cuts
very little figure. The mortgage is but an incident to the
debt, and by an assignment of the debt the mortgage passes
to the assignee. (Webb v. Hoselton, 4 Neb., 308.) It has
also been held that where a mortgage secures several notes
the assignment of one of the notes is an assignment pro
tanto of the mortgage, and that, in the absence of any stipu-
lation to the contrary, notes so secured share pro rata in
the distribution of the fund. (Studebaker v. Me Cargur, 20
Neb., 500; Harman v. Barhydt, 20 Neb., 625; Todd v.
Cremer, 36 Neb., 430; Whipple v. Fowler, 41 Neb., 675.)
Without considering the correctness of this rule, it is suffi-
cient to say that it has been for many years established in
this state. It has become a rule of property, and it will
not now be disturbed. Is there anything in this case to
take it out of the rule?
~ There is some argument on either side addressed to the
position of the parties as being purchasers without notice,
All these considerations may be dismissed. It is true that
Mathews, dealing with the bank in his individual jn-
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terest, did not charge the bank with notice of facts within
his knowledge, and not communicated to other officers.
(Koehler v. Dodge, 31 Neb., 328.) But the bank bad no-
tice otherwise. It appears from McLean’s testimony, which
is all the evidence in the case, that he had expected to sell
all four notes to the bank, but the bank declined to take
more than three; therefore, the bank had knowledge of
the existence of the four notes, and the mortgage made by
Mathews to the bank described all the notes, and in that
way charged the bank with notice. (Studebaker v. MeCar-
gur, supra.) Nor can the electric company claim any-
thing as a purchaser without notice, because it appears
from the evidence that McLean informed the company,
when he sold them. the last note, that the other notes were
secured on the same property. It is, therefore, not neces-
sary to consider whether the situation would be different if
either party took without notice of the rights of the other.
The most forcible argument made on behalf of the appel-
lant is that having indorsed the three notes generally
to the bank, if McLean had retained the fourth note he
could not, as against the bank, urge a right to participate
pro rata in the proceeds of the mortgage, and that under
the evidence the electric company has no equity superior to
that of McLean., This argument appeals to the writer as
one having in principle much force, but in Studebaker v.
McCargur there was a general indorsement, and the court
does not seem to have regarded that fact material. More-
over, the principle which would forbid McLean, had he
retained the fourth note, from claiming the right to a pro
rata distribution is based on the policy of courts of equity
to avoid circuity and multiplicity of actions (South Omaha
Nat. Bank v. Wright, 45 Neb., 23), rather than on any
contractual obligation. So that the position of the electric
company as transferee of the fourth note is not the same
as McLean’s position would be had he retained it. The
electric company was not surety or indorser on the other
notes,
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Itis argued that the rule requiring that such notes shall
prorate may be varied by special agreement, but there is
in this case no evidence of any such agreement. The fact
that some of the notes were transferred before the others
does not imply any agreement that the notes first trans-
ferred shall have priority. This feature existed in the
cases we have cited. We see nothing in the case to take
it out of the general rule. '

JUDGMENT AFFIRMED,

CuULBERTSON IRRIGATING & WATER Power COMPANY
v. W. D. WILDMAN.

FiLep JuNE 22, 1895. No. 5859.

1. Action to Recover Wages: PLEADING AND PROOF. Anac-
tion to recover wages under a contract for personal services can
only be sustained by proof that the services were performed.
Where one seeks to recover damages for breach of contract to
employ he must so plead. )

2. Contract of Employment: NovATION. Where one enters
into a contract to employ another at a fixed rate for a time cer-
tain, and afterwards disposes of the business in which the serv-
ices are to be rendered to a third person, and such third person
retains the servant in his employmeut and pays him at the con-
tract rate for several months,. this is sufficient evidence of nova-
tion to charge such third person with the obligations of the
contract.

3.

: M1sJoINDER. Insuch case the original employer
and his vendee are not jointly liable for services performed after
the novation, but if they are sued jointly and a cause of action
against the vendee is pleaded and proved, he cannot be heard to
object because judgment was also rendered against the vendor,
nor can the misjoinder in such a case be raised by general de-
murrer or objection to evidence on the ground that a cause of
action is not stated.

4.

: SuiT FOR WAGES: PLEADING. In asuit for wages.under
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a special eontract, an averment that plaintiff has performed ald
the conditions thereof so far as defendant permitted is a suffi-
cient averment of performance unless attacked by motion.

: MEASURE OF DAMAGES. Where the wages con-
tracted for were $60 per month in cash and $40 per month in
water rights, the servant’s measure of damages in an action for
wages is $100 per month, the value of the water rights having
been fixed by the contract. '

Error from the district court of Hitchcock county.
Tried below before WELTY, J.

House & Blackledge, for plaintiff in error.

J. W. Cole, conira.

IrvINE, C.

Wildman sued C. J. Jones, A. W. Bond, and the Cul-
bertson Irrigating & Water Power Company, alleging that
on the 12th day of August, 1890, Jones and Bond em-
ployed Wildman to work for them for the wages of $100
per month, $60 thereof to be paid in cash each month and
*$40 to be paid in perpetual water rights, the employment
to last until the completion of a certain work known as the
Culbertson canal; that afterwards the Culbertson Irrigat-
‘ing & Water Power Company, which we shall hereafter for
brevity call the company,-succeeded to the rights and lia-
bilities of Jones and Bond, and assumed and ratified the
contract with plaintiff. The plaintiff further alleged that
‘the defendants had failed to pay him his wages for the
months of March and April, 1891, wherefore he asked
judgment for $200. The answer of the company was a
general denial. Jones and Bond made default. A trial
was had on the issues between the plaintiff and the com-
pany, and a verdict returned for the plaintiff for $200.
Judgment was entered against all the defendants for this
sum. By these proceedings the company seeks a reversal
.of this judgment.
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Some of the assignments of error are not discussed in
the briefs, and will, therefore, be treated as waived. Sev-
eral of the arguments advanced might properly be raised
under the assignment that the verdict is not sustained by
the evidence, although they are supported by additional
special assignments. These we shall consider first without
referring to the special assignments on which they are based.

One point made is that while the action was for wages
earned there is no evidence to show that the plaintiff per-
formed any services during the months of March and April,
the period for which wages are alleged to be in default,
There is evidence, however, that during the month of March
plaintiff was about the office of the company ready to per-
form any services demanded of him, and that he in factdid
duriog that month perform a number of services for the
company and everything that he was required or requested
to do. As to the month of April the case is different,
The plaintiff testifies that during that month he presented
his contract to the book-keeper and general manager, and
told him he would expect to be paid in accordance there-
with. He was informed that the company had nothing
more for himto do. It alsoappears that during that month
he was absent from the company’s place of business and
engaged in another town in other employment. The peti-
tion, as already stated, was for wages earned. We are aware
that some old cases held that under such a count recovery
could be had where a servant was wrongfully discharged
before the expiration of his term of employment. This
was upon the theory that the services were constructively

. performed, where actual performance was prevented by thie
wrongful act of the master. This doctrine has, however,
been repudiated in England where it arose, and we think
the law now is, especially under the Codes, where real and
not fictitious causes of action must be pleaded, that an ac-
tion for wages will only be sustained by proof that the
services were performed, and where the action is for dam-
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ages for breach of contract to employ the case must be so
pleaded. (Howard v. Daly, 61 N. Y., 362; Jamesv. Allen
County, 44 O. St., 226.) The burden of proof was on the
plaintiff to show that he performed the services in April,
and as he does not fix the time of his discharge, his proof
fails as to that month under the averments of his petition.

It is next argued that there was no evidence charging
the company with liability. To this we cannot agree. The
construction of the canal was undertaken by Jones & Bond.
The contract was made with Wildman in August, 1890. In
the latter part of that month the company was incorporated,
and there was evidence tending to show, although not with-
out contradiction, that the company took up the work Sep-
tember 1, retained Wildman in its employ and paid him
each month at the rate and in the manner provided for in
his contract until March 1, 1891. These facts were. suffi-
cient to establish a novation, and charge the company with
the performance of the contract.

In this connection it is argued that the c.inpany could
not be jointly liable with Jones and Bond ; that if there was
no novation it released the company. We cannot find that
this objection was raised in any manner in the district court.
If the petition stated a cause of action against the company
and the proof established it, no question of misjoinder hav-
ing been 1aised, the company cinnot now be heard to com~
plain of the misjoinder. Jones and Bond made default.
They do not complain of the judgment against them, and
the company cannot do so.

It is argued that the petition does not state a cause of
action against the company, for the reason that it does not
specifically allege that the plaintiff performel the services
contracted for. The allegation of the petition in this re-
spect i3 that plaintiff ¢ has kept and performed all the con-
ditions of his part of said contract, so far as he was per-
mitted to do by the defendants.”” This averment might
have been open to attack by motion, but we think it was a
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sufficient averment of performance as against demurrer or
objection on the trial to the introduction of evidence. The
latter was the only method adopted to raise the question.
On redirect examination the plaintiff was asked upon what
consideration the contract was based. His answer wasthat
in consideration for the employment plaintiff was to trans-
fer certain water rights and privileges he owned. The ad-
mission of this testimony over the company’s objection is
assigned as error. We think the evidence was properly
admitted. On cross-examination the company had shown
by the plaintiff that his work had been in the office, and
that during the month of March the services performed by
him were not very continuous in their character, or greatin
amount. The fact that to obtain employment plaintiff had
transferred to the company these water rights was material
and proper in redirect examination for the purpose of ex-
plaining that the somewhat slight services were, perhaps,
all that the contract contemplated.

On the measure of damages the court iustructed the jury
that if it should find for the plaintiff, he could not recover
to exceed $100 per month. It is claimed that this instruc-
tion was erroneous for the reason that the contract was
that only $60 a month should Le paid in cash, and that
the remainder should be in perpetual water rights, and
there was no evidence as to the value of such rights. But
the parties had by their contract fixed such value. Ttdid .
not provide what water rights should be transferred to
plaintiff, but that he was to have water rights to the value
of $40 per month. On failure to perform, the plaintiff
was, therefore, clearly entitled to $100 per month.

We find no error in the record prejudicial to the com-
pany, except that the plaintiff was allowed to recover for
the month of April, while the proof did not justify such
recovery. For this error the judgment must be reversed,
unless the plaintiff shall, within forty days from the filing
of this opinion, enter a remittitur for $100, with interest
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at seven per cent from the 16th of September, 1892, the
date of the judgment. If he do so, the judgment will be
affirmed.

JUDGMENT ACCORDINGLY.

ALFRED E. HARGREAVES, APPELLEE, V. HENRY
MENKEN ET AL., APPELLANTS.

FILED JUNE 22, 1895. No. 6314.

1. Mortgages: DURESS: DIsMISSAL OF CRIMINAL PROCEEDINGS.
A mortgage given to secure a debt will not be set aside as ob-
tained by duress on the ground that it was given to obtain a
dismissal of criminal proceedings, instituted by the creditor
against the mortgagor, where the mortgage was given without
threats or promises having been made to the mortgagor, and
after a statement by the creditor’s agent that no promise could
be made, but, on the contrary, the prosecution would have to
take its course.

2. Executions: TITLE oF PURCHASER. A purchaser at execution
sale of land takes only the interest of the judgment debtor at
the time the judgment became a lien on the land; and a deed
or mortgage unrecorded at that time is superior to the title of
such purchaser, at least if it be recorded before the sale.

3. Mortgages: JUDGMENT AT LAW roR DEBr: FORECLOSURE.
Where judgment has been obtained at law on the debt secured
by a mortgage, no action to foreclose can be brought until an
execution has been issued on the judgment and returned unsatis-
fied. The return of an a,ttachmenta pending the action is not

sufficient.

4, : FORECLOSURE: GARNISHMENT. The pendency of pro-
ceedings against garnishees, upon a judgment for the debt, stays
foreclosure.

5. : PROCEEDINGS AT LAw. To prevent foreclosure

it is not necessary that proceedings at law should have been in-
stituted upon the notes secured by the mortgage. It is suffi-
cient if the proceedings are to recover the same debt.
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APPEAL from the district court of Johnson county.
Heard below before BaBcock, J.

J. Hall Hitchcock, T. Appelget, and E. H. Wooley, for
appellants.

Cornish & Lamb, contra.

Irving, C.,

Hargreaves began this action against Menken and wife,
Herman and wife, and J. H. Shepherd to foreclose a mort-
gage made by the Menkens to Hargreaves to secure the
payment of a note for $316. Shepherd admitted the alle-
gations of the petition, and by cross-petition asked a fore-
closure of the same mortgage, alleging that it also secured
a note of $220 in favor of Shepherd. The Menkens an-
swered both the petition and cross-petition, alleging that
the mortgaged premises had been their homestead, and that
the notes and mortgage were procured from them by
duress, in that at the time Menken was wrongfully de-
prived of his liberty at the instance of Hargreaves and
Shepherd, and that the mortgage was induced by reason of
such imprisonment. Herman answered, setting up title in
himself under an execution and sale of the property by
virtue of certain judgments against Menken. Ierman also
averred that the mortgage of Hargreaves and Shepherd was
withheld from record in fraud of his rights, and still
further, that certain proceedings at law were pending to re-
cover the debt secured by the mortgage. There was a de-
cree for the plaintiff and the defendant Shepherd foreclos-
ing the mortgage, and the Menkens and the Hermans
appeal.

On the question of duress the evidence is conflicting. It
appears that a firm of which Menken was a member was
indebted to Hargreaves Bros., a firm of which Hargreaves
was a member; that Menken’s firm had made some trans-
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fer of its property, and that an attorney for -Hargreaves
was endeavoring to collect the debt. While these matters
were in progress, Hargreaves made a complaint against
Menken, charging him with obtaining goods under false
pretenses. Menken was arrested and released on his own
recognizance. Thereafter, and while the prosecution was
pending, he and his wife executed the notes and mortgage,
and soon thereafter the prosecution was dismissed, the
docket showing because no one appeared for the state.
Menken testifies that Hargreaves’ attorney told him he
would send him to the penitentiary unless he “fixed the
matter up,” and that if he would secure the debt he would
bereleased. Theattorney in question testified that he made
no promises or threats; that Menken came to him without
previous solicitation and desired to secure the debt, stating
as a reason therefor that he wished Hargreaves, when se-
cured, to proceed against other persons who Menken thought
had caused him trouble, and dealt unfairly with him.
The attorney also testifies that Menken asked him what
would become of the prosecution, and that the attorney an-
swered that he could make no promises, that it was a crimi-
nal case and would have to take its course. There is evi-
dence corroborating the testimony of the attorney. If this
testimony is true, then it is very clear that the mortgage
was not obtained by duress. The finding of the trial court
was, therefore, in this particular justified by the evidence.
Nor can Herman claim anything by reason of the with-
holding of the mortgage from record. The mortgage was
made May 9, 1890, and was recorded January 8, 1891.
None of the judgments under which the land was sold be-
came a lien thereon until September, 1890. The execu-
tions were not issued until January 20, 1891; the sale took
place March 7, 1891. A purchaser at execution sale of
land takes only the interest of the judgment debtor at the
time the judgment became a lien on the land, and a deed or
mortgage then unrecorded is to be preferred as against the
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title of a purchaser at the execution sale, at least if it be
recorded before the sale. (Mansfieldv. Gregory, 8 Neb., 432,
11 Neb., 297; Harral v. Gray, 10 Neb., 186 ; Reynoldsv.
Cobb, 15 Neb., 378; Westhecimer v. Reed, 15 Neb., 662.)
The remaining point made is that there were proceedings
at law pending which constituted a defense to this action.
The petition and Shepherd’s cross-petition both allege that
no proceedings had been instituted to recover the amount
of the indebtedness. Herman’s answer alleges that certain
proceedings had been instituted and judgment recovered
upon the debt.  We will not set out this averment at length,
but simply say that it was substantially according to the
proof made, which disclosed that prior to the execution of
‘the mortgage both Hargreaves Bros. and Shepherd had in-
stituted actions at law to recover the same debts. Judg-
ments were rendered in favor of plaintiffs in these actions
in April, 1890. Certain persons were garnished, and their
answers not being satisfactory, Hargreaves Bros. brought
suit against the garnishees, and the latter action was pend-
ing when the suit was brought to foreclose the mortgage.
Section 848 of the Code provides that “after such petition
shall be filed, while the same is pending, and after a decree
rendered thereon, no proceedings whatever shall be had at
law for the recovery of the debt secured by the mortgage,
or any part thereof, unless authorized by the court.” Sec-
tion 850 requires that “upon filing a petition for the fore-
closure or satisfaction of a mortgage, the complainant shall
state therein whether any proceedings have been had at law
for the recovery of the debt secured thereby, or any part
thereof, and whether such debt, or any part thereof, has been
collected and paid.” Section 851 provides that ““if it appear
that any judgment has been obtained in a suit at law for the
money demanded by such petition, or any part thereof, no
proceedings shall be had in such case, unless, to an execu-
tion against the property of the defendant in such judgment,
the sheriff or other proper officer shall have returned that
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the execution is unsatisfied in whole or in part, and that
the defendant has no property whereof to satisfy such
execution except the mortgaged premises.,”” The manifest
object of these provisions is to prevent the prosecution of
proceedings at law to recover the debt concurrently with
proceedings to foreclose the mortgage. Other provisions-
exist whereby in the foreclosure case personal remedies may
be availed of, and the statute should be so construed as to
prevent the mischief which the legislature had in view. In
neither of the personal actions does the record disclose that
an execution had been issued upon the judgment and re-
turned unsatisfied. It does appear that writs of attachment
were issued, but because an attachment was returned unsat-
isfied at the commencement of the suit, it does not follow .
that an execution after judgment would be ineffectual, and
to show the issuing of an attachment, and its return unsat-
isfied, does not satisfy the requirement of section 851, that
an execution must be so returned before a foreclosure case
can proceed. Moreover, we think that the proceedings
against the garnishees pending at the time this suit was
brought were a bar to this action. The language of the
Code is very general. No foreclosures can be had where
any proceedings at law have been instituted until their final
termination. The suit against the garnishees was an action
to recover the debt secured by the mortgage, and while it
was pending this suit could not be brought. Appellees
seek to avoid this result on the ground that the notes to
secure which the mortgage was made were executed after
the judgments were recovered, and that, therefore, these
judgments were not upon the debt secured by the mortgage.
This argument is not sound. The notes were only evi--
dence of the debt. It is admitted that they were given
for the same debt upon which judgment was recovered,
and changing the form of the debt or its evidence did not
render it any less the same debt.

It is argued that Herman cannot avail himself of the
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proceedings at law against Menken to defeat foreclosure.
We can see no distinction against Herman. On the other
hand, if there were any distinction it would be in his favor.
As between Herman and Menken, Menken was the debtor,
and that would be all the more reason for requiring plaint-
iff to exhaust his remedy against Menken.

Because of the proceedings at law, the judgment of the
district court must be reversed, and the cause dismissed,
without prejudice, however, to the institution of another
action in case the facts hereafter warrant.

REVERSED AND DISMISSED.

SaeprICK C. BURLINGIM V. WILLIAM BADERS,
FILED JUNE 22,1895. No. 5751.

1. Instructions. An instruction is erroneous which requires a
jury to base its verdict on a matter which forms only a portion
of the evidence bearing on the principal issue, and disregards
the determination of that issue itself.

2.

Such error is not cured by other instructions stating the
issue correctly.

ErRor from the district court of Seward county. Tried
below before MILLER, J.

Ed P. Smith and E. C. Biggs, for plaintiff in error.
Norval Bros. & Lowley, contra.

IrvINE, C.

Mary Unsicker was the owner of a quarter section of land,
and also of an eighty-acre tract in Seward county. There

were upon both of these tracts incumbrances as follows:
47
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(1.) A mortgage from Mary Unsicker and husband to the
Equitable Trust Company for $2,500. (2.) Another mort-
gage between the same parties for $250. (3.) A mortgage
to Burlingim for $1,320, which last mortgage had been
assigned to Claudius Jounes. In December, 1887, Baders
and Mary Unsicker made a contract whereby Baders was
to purchase the eighty-acre tract for $1,650. Fifty dollars
was to be paid in cash, $1,000 to be paid in the following
March. The remainder of the purchase money the parties
contemplated should be raised by a mortgage to be placed
on the eighty-acre tract for $600. The eighiy acres was to
be relieved from the burden of the Unsicker mortgages, and
for this purpose it was contemplated that the $1,600 re-
ceived from Baders should be applied toward the payment
of these mortgages, and that the Unsickers should obtain
a new loan on the quarter section remaining in them,
wherewith to discharge the remainder of the old incum-
brances. Baders paid the $50 and the $1,000, and exe-
cuted a note and mortgage to one Upton for the $600; but
the transaction was not otherwise completed. A suit was
brought to foreclose the old mortgages; they were fore-
closed, and the land, including the eighty-acre tract, sold
to Harry T. Jones, son of Claudius Jones. The foregoing
fucts are unquestioned. On every other point in the case
there is a conflict. Baders brought this action against Bur-
lingim and Harry T. Jones, charging the foregoing facts,
and charging, in addition thereto, that he had paid the
$1,000 to Burlingim under an agreement on Burlingim’s
part that he would make the loan of $600, and that with the
money so obtained he would procure the release of the old
mortgages; that Burlingim failed to perform his agree-
ment, but instead thereof conspired with Harry T. Jones
to appropriate the $1,000, procure a foreclosure of the
mortgages, and enable Jones to get the land. On the trial
the court gave a peremptory instruction to find in favor
of the defendant Jones, and the judgment rendered upon
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this verdict is not questioned. Therefore, the charge of
conspiracy is eliminated from the case, and the gist of the
action is the violation by Burlingim of his agreement to
procure the release of the mortgages. Burlingim in his
answer denies that he ever undertovk to procdre the mort-
gages to be released, but alleges that the $1,000 was paid to
him by the Unsickers instead of the Baders, and for the
sole purpose of applying the same towards the satisfaction
of the mortgages, and that he had done so. The pleadings
are very voluminous, and contain many facts which are
evidentiary rather than final ; but the foregoing summarizes
the principal issues. The court gave the following instruc-
tion: “If from the testimony you should find that it was
the plaintiff who gave to the defendant the $1,000, and
should you further find that the defendant afterwards paid
such money with the knowledge of the mortgages existing
against the premises purchased by the plaintiff from the
Unsickers, it would then be his duty, with such knowledge,
to retain such money and withhold payment of the same un-
til such mortgages were released and canceled on the land
purchased by the defendant from the Unsickers, and if with
such knowledge if he paid such money, it would then be-
your‘duty to find for the plaintiff. However, should you
find that the $1,000 given to the defendant Burlingim was.
given to him by the Unsickers or either of them, it would
then be your duty to find for the defendant.” There was
a verdict for the plaintiff, and Burlingim prosecutes error.

We think the instruction quoted was erroneous. It is
true that the pleadings put in issue the fact as to whether
the $1,000 was paid to Burlingim by Unsicker or by Bader;
but this was only a matter of evidence, and the verdict did
not necessarily turn on that question. By the instruction
as given, the jury was told that if it was the fact that the
money was paid by Bader, and if Burlingim knew of the-
existence of the incumbrance, then the verdict must be for
plaintiff.  This was the effect of the instruction, because it.
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was admitted that Burlingim knew that the mortgages
were not released. It did not follow that because Bader
paid the money to Burlingim the latter became liable. It
would seem from the testimony that both Unsicker and he
were presenf when it was turned over to Burlingim. If
Bader paid it to Unsicker and Unsicker turned it over to
Burlingim, this would tend to show that Burlingim’s con-
tract was not what the plaintiff claimed, but it would not
finally establish that fact; nor, on the other hand, would
the fact that Bader paid the money directly to Burlingim
conclusively show that Burlingim agreed to see that the
mortgages were released, although, in view of the other
evidence, it would have a tendency in that direction. It
was, therefore, erroneous to charge the jury that the ver-
dict must turn on this fact. The real question was whether
Burlingim undertook to secure the release of the mortgages,
or simply undertook to apply the $1,000 toward their pay-
ment, which there is evidence tending to show that he did.
The instruction quoted entirely overlooks the real issue.
There are other instructions placing this issue before the
jury, but they do not cure the error in the sixth, because
the latter does not merely direct attention to the facts stated
as matters to be considered in determining the real ssue,
but requires the jury to base its verdict solely upon those

facts.
REVERSED AND REMANDED.

City oF HasTiNgs v. JEFFERsON H. FoxworTHY.
FILED JUNE 22,1895. No. 6152,

1. Municipal Corporations: DAMAGES: PRESENTATION OF
CrLaiM: TiMr: VALIDITY OF REQUIREMENT. The provision
of section 34, article 2, chapter 14, Compiled Statutes, that in
order to maintain an action against a city of the second class
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having more than 5,000 inbabitants, for injury or damage to
person or property, the party complaining must file a statement
in the office of the city clerk, within six months from the date
of the injury, giving the circumstances of such injury and other
information, is a reasonable exercise of legislative power, and
the filing of such a statement is a condition precedent to main-
taining an action for such injury, and compliance therewith must
be alleged and proved. City of Lincoln v. Grant, 38 Neb., 369,
followed.

. 2. Res Adjudicata: ReviEw. An appellate court, on a second
appeal of a case, will not ordinarily re-examine questions of law
presented by the first appeal, but where the case was on the first
appeal remanded generally for a new trial and the same ques-
tions are presented on the second trial, the appellate court is not
bound to follow opinions on questions of law presented on the
first appeal and may re-examine and reverse its rulings on such
questions, and should do so when the opinion first expressed is
manifestly incorrect.

3. Hiatt v. Brooks, 17 Neb., 83, modified.

4, Action Against Cities: LIMITATIONS: DISABILITY OF
PLAINTIFF. Where a statute requires a certain thing to be
done within a time specified, as a condition precedent to main-
taining an action, the disability of the plaintiff duringa portion
of the period allowed will not extend the time of performance,
provided a reasonable time remain thhm the period after the
disability is removed.

ErRoR from the district court of Kearney county. Tried
below before BEaLL, J.

See opinion for reference to authorities,

Tibbets, Morey & Ferris and A. H. Bowen, for plaintiff

in error.

J. R. Webster, J. L. McPheely, and B. F. Smith, contra.

IrvINE, C.

This was an action by Foxworthy against the city of
Hastings to recover for personal injuries by him sustained
through falling upon a sidewalk where it was alleged the
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city had permitted ice and snow to accumulate and remain.
The case has acquired a long history. In its early course
the district court overruled a demurrer to one count of the
answer, and a judgment of dismissal having been entered,
the plaintiff brought the case to this court, where the judg-
ment of the district court was reversed. (Foazworthy v. City
of Haustings, 23 Neb., 772.) The case was remanded to
the district court, a trial was had, resulting in a verdict for
the defendant, and the case was again brought to this conrt
and the judgment reversed for error in the instructions.
(Foxworthy v. City of Hastings, 25 Neb., 133.) A second
trial having resulted in another verdict for the defendant,
Foxworthy again brought the case here, where it was for
the third time reversed; this time for the insufficiency of
the evidence. (Fozworthy v. City of Hastings, 31 Neb.,
825.) After the cause had been the last time remanded,
a changeof venue was taken to Kearney county, where the
case has been again tried, this trial resulting in a verdict
and judgment for the plaintiff for $5,000. The city now
brings the case here for review. Of the errors assigned we
shall notice only two, which raise the same question. These
are that the court erred in overruling the objection of the
defendant to the introduction of any evidence on the ground
that the petition does not state a cause of action; the other
that the verdict is not sustained by sufficient evidence.

The city of- Hastings has been, ever since the events com-
plained of, a city of the second class having more than
5,000 inhabitants, and section 34, article 2, chapter 14,
Compiled Statutes, providing for the government of such
cities, is as follows: “All claims agaiust the city must be
presented in writing, with a full account of the items, veri-
fied by the oath of the claimant, or his agent, that the same
is correct, reasonable, and just, and no claim (or demand)
shall be audited or allowed unless presented and verified as
provided for in this section; Provided, No costs shall be
recovered against such city in any action brought against it
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for any unliquidated claim, including claims for personal
injuries sustained by reason of the negligence of such city,
which has not been presented to the city council to be au-
dited; nor upon claims allowed in part, unless the recovery
shall be for a greater sum than the amount allowed, with the
interest thereon ; Provided further, That all actions against
such city for injury or damage to person or property here-
after sustained by reason of the negligence of such city
must be brought within six months from the date of sus-
taining the same; and to maintain such action it shall be
necessary that the party file in the office of the city clerk,
within six months from the date of the injury or damage
complained of] a statement giving full name and the time,
place, nature, and circumstances of the injury or damage
complained of, and the name or names of the witness or
witnesses thereto.”” The case when first presented to this
court called for a consideration of this section. The de-
fendant had pleaded that the action was not brought
within six months from the time when the plaintiff had
sustained his injury. It was to this plea that the plaintiff
demurred. This court held (23 Neb., 772) that that por-
tion of the section we have quoted, requiring that actions
shall be brought within six months, was invalid and that
the general statute of limitations applied. The city’s con-
tention now is that notwithstanding that decision the last
clause of the section is valid, and that no action can be
maintained unless the plaintiff, within six months from the
date of the injury, filed in the office of the city clerk a
statement of the time, place, nature, and circumstances of
the injury, and the names of the witnesses. The amended
petition avers that the injury was sustained January 21,
1886, and that the statement was filed July 28, or more
than six months thereafter. There are averred other facts
by which it is sought to excuse the delay. This feature
will be considered separately. The petition and proof both
show that no statement was filed within the period required
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by the statute, and it is in this respect that the city claims
that the petition and proof are defective,

The first opinion in the case related solely to that portion
of the section providing a special period of limitations;
but in the opinion the following language was used:
“Questions, no doubt, will arise as to the validity of the °
provision requiring notice of the names of the witnesses,
etc., to be given to the city council at the time the claim
for damages is filed. But that matter does not properly
arise in this case. While it is proper to present the names
of such witnesses to the city authorities, in order that the
validity of the claim may be investigated, yet it is believed
that the failure to do so will not defeat a recovery, although
it may affect the question of costs.” While by this language
there is ventured an intimation that the action would lie
notwithstanding the failure to file a statement, the court ex-
pressly states that the question was not involved in the
record as then presented. Since the last hearing of the
case in this court it has been decided that a provision al-
most identical in the charter of cities of the first class hav-
ing more than 25,000 inhabitants is valid, and that the
filing of the statement required is a condition precedent to
maintaining the action and must be alleged and proved.
(City of Lincoln v. Grant, 38 Neb., 369 ; Dayton v. City
of Lincoln, 39 Neb., 74.) In City of Lincoln v. Grant
there was cited on behalf of the contention that the statu-
tory provision was not mandatory the language we have
quoted from the first opinion in this case; and the court
in the opinion in the Grant case observed that this language
was a mere dictum and so intended. The opinion in the
Grant case was concurred in by the author of the opinion
in 23 Neb,, so it is manifest that the court did not in the
latter opinion undertake to decide the question. So far as
any express decision or actual consideration of the ques-
tion is concerned, it has never arisen in this case, and fol-
lowing the decision in City of Lincoln v. Grant, the ques-
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tion must be solved in favor of the contention of the city,
unless by implication it has formerly been otherwise re-
solved in this case, and unless, further, the court is bound
by such implied decision, so far as this case is concerned,
notwithstanding its deliberate judgment to the contrary in
the Grant case. The defendant in error contends that there
has been such an implied decision, and that this court is so
bound. To this contention counsel address an argument
of great technical force, supported by very respectable au-
thority.

Referring to the decision in 23 Neb., it will be remem-
bered that the case was there presented to reverse the over-
ruling of a demurrer to the answer. It is a familiar
rale of pleading, repeatedly enforced by this court, that
a demurrer brings up for review not only the pleading
demurred to, but all prior pleadings, and judgment on the
demurrer must go against that party who is guilty of the
first defect. (Bennet v. Hargus, 1 Neb., 419; Hower v.
Aultman, 27 Neb., 251.) Regarding this rule it is, there-
fore, clear that the city on the first hearing could have in-
voked the aid of that clause of the statnte we are now
considering against the demurrer to its answer, and that a
decision on the lines of the Grant case would have resulted
in the affirmance of the judgment on the ground that the
petition was defective for not pleading a compliance with
the last clause of the section. It may then be fairly said
that this court, by sustaining the demurrer to the answer,
impliedly held that the petition did state a cause of action,
and that it was, therefore, not necessary to plead, and con-
sequently not necessary to prove, a compliance with the
provision we are considering. So, again, on each of the
other occasions when the case was before this court, similar
considerations would have led to the affirmance of the
judgments in favor of the city on the ground that notwith-
standing any of the errors which in fact led to a reversal,
the judgment was the only one which could bave been ren-
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dered under the pleadings and proof. We think, therefore,
that the defendant in error has quite clearly established the
propuosition that the question under consideration, had it
been presented, would have controlled any of the former
decisions; and that the court may be said to have already
three times impliedly decided the question now before us
in favor of Foxworthy, although on no occasion was that
question in fact considered or actually decided.

The argument having advanced thus far, the defendant in
error invokes the application of a rule which has been fre-
quently announced by appellate courts, that a ruling once
made in a case by an appellate court, while it may be over-
ruled in other cases, is binding both upon the inferior
court and upon the appellate court itself in all subsequent
proceedings in the original case, and that in such subse-
quent proceedings uneither the lower court nor the court
making the ruling can depart from such ruling. A ruling
so made is said to become “the law of the case.” As a
preliminary to the discussion of the application of the rule
to this case, it may be well to review the former decisions
of this court and ascertain to what extent it has committed
itself to the doctrine contended for.

In Hiatt v. Brooks, 17 Neb., 33, the court stated the
rule in the syllabus as follows: “A previous ruling by the
appellate court upon a point distinctly made may be only
authority in other cases to be followed or affirmed, or to be
modified or overruled, according to its intrinsic merits, bug
in the case in which it is made it is more than authority;
it is a final adjudication, from the consequence of which the
court cannot depart nor the parties relieve themselves.”
The opinion contains no discussion of the rule, but only a
statement that the court would adhere to the views ex-
pre~sed in the former opinion, followed by the statement
that it would be inadmissible to review the grounds of such
opinion, now that the trial court has obeyed the order be-
fore made with the result logically following. No authori-
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ties are cited in the opinion, but the statement of the rule
in the syllabus is followed by a citation of “Phelan v. San
Francisco, 20 Cal., 45, quoted in Wells’ Res Adjudicata.”
From this method of citation it would seem probable that
the court had not consulted the decision cited, but only the
text-book; and from the summary method in which the
opinion disposed of the question, it is evident that it was
not one considered very important to the disposition of the
case.

In O’ Donohue v. Hendriz, 17 Neb., 287, the case bad
already been before the court, and this language was used
in the opinion: “The first and third objections were con-
sidered on the former hearing, and decided against the
plaintif. No motion for a rehearing was filed nor was
any objection made to the decision of the court. Those
questions, therefore, will not be again considered. (Hiattv.
Brooks, 17 Neb., 33.)”

In Leighton v. Stuart, 19 Neb., 546, a quotation is made
from the former opinion in the same case, followed by this
language: “In Hiatt v. Brooks, 17 Neb., 33, it was held,
and I think correctly, that,” etc., (quoting the syllabus in
Hiatt v. Brooks). The court then adds that there is no
doubt, independent of this principle, that the conclusions
of law already arrived at were correct. The rule in Hiatt
v. Brooks was invoked in support of the decision of ques-
tions of fact in Lane v. Starkey, 20 Neb., 586, and the
court there held that the rule must be applied only to the
decision of legal principles, but that it did not require the
following of former decisions on questions of fact.

In Marion v. State, 20 Neb., 233, there is no reference
to the doctrine in the syllabus, but certain conclusions
reached on a former appeal of the case were adhered to,
the following being the only reference to the subject in the
opinion: “We adhere to our former holdings upon this
part of the case, both upon the ground that we believe
them to be correct and for the further reason that having
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been so decided in this case on its previous hearing, Marion
v. State, supra, it has become the law of the case.” (Citing
Hiatt v. Brooks and Leighton v. Stuart.)

In Chicago, B. & €. R. Co. v. Hull, 24 Neb,, 740, the
language of the syllabus in Hiatt v. Brooks is requoted in
the syllabus. In the opinion the following is the only
language addressed to the subject: *“This point was dis-
tinctly presented in this case when it was first before this
court, and distinctly decided. Under the well known rule
of stare decisis, that decision remains the law of this case.”
It may be here remarked that in Hiatt v. Brooks the court
refers the rule to the principle of res adjudicate, while in
Chicago, B. & €. B. Co. v. Hull it is relerred to the doc-
trine ot stare decisis.

In Meyerv. Shamp, 26 Neb., 729, the rule is stated in
the syllabus as follows: “A judgment or ruling of this
court in a case or point distinctly and finally made, will
be held to be the law of the case in which made, through-
out its course of litigation, without regard to the number
of times it may be brought before the court, or to the in-
trinsic merits of such judgment or ruling.” The court re-
fers to Hiait v. Brooks and several of the cases we have
already cited, and says that the rule there stated ¢“is be-
lieved to be the law.”

The foregoing comprises, we believe, all that has ever
been said by this court on the subject. Of these decisions,
we have the following observations to make: In the first
place, in each case, either by the language employed or by
the adoption by citation of the language in Hiait v. Brooks,
the rule was limited to rulings formerly made on points
distinetly presented for decision. Inasmuch as the plaintiff
in error here, as we have seen, can invoke only an implied
decision and not one on any point distinctly made on the
former hearings, we do not think that any of the cases
cited, by its terms, controls this case. A further observa-
tion is that notwithstanding the repeated statements of the
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rule, there has never been in any case a discussion of its
correctness, or a reason advanced for its application. In
the third place, it twice at least appears from the opinions
that notwithstanding the rule the court had reconsidered
the questions presented by the former appeal, and believed
the former ruling to be correct, and in no case has any
doubt been expressed as to the correctness of the former
decision. In other words, the court has never yet been
“confronted with the problem which we are now facing,
that of overruling a former decision in the same case, or
else abiding by it because of the doctrine stated, although
such former ruling was manifestly wrong and opposed to
the later decisions of the court. Had the court on former
occasions entertained any doubt of the correctness of the
raling on the first appeal, it can hardly be that such doubt
would have been thrust aside without a consideration of
the reason for the rule requiring it to be thrust aside, and
the statement of some reason in support of such rule. In
a sense, therefore, all the statements which we have quoted
may be said to be obiter, and we feel not only at liberty,
but required, now when the application of the rule for the
first time would demand adherence to a decision manifestly
wrong, to carefully examine the subject, even though such
examination may lead to a modification of a rule of prac-
tice which has obtained for many years. In this discus-
sion, before examining the question upon principle, we
shall endeavor to examine it in the light of the authorities
and ascertain how the doctrine arose and to what extent it
has received the support of other courts. In Hiail v.
Brooks it was expressly adopted from Phelan v. San Fran-
cisco, 20 Cal,, 45, and in all subsequent cases it has been
based solely upon the authority of Hiatt v. Brooks. It
may be said, then, that we have adopted the doctrine from
California, and we shall look first at the decisions of that
state.
The case in which we first find the rule announced in
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California is that of Dewey v. Gray, 2 Cal.,, 374. It would
seem from the report that the case had once before been
before the supreme court, but we have been unable to find
the first decision reported. The action was one for rent, to
which it was pleaded that the landlord had re-entered be-
fore the expiration of the lease and relet the premises to
another. The court says that it before held that the re-
entry and reletting discharged the tenant from his cove-
nant, with the exception that the landlord was still entitled
to recover any rent which had accrued at the time of the
re-entry. Then follows this remarkable language: “The
latter portion of that decision is in abrogation of one of the
plainest principles of law, and if this case was a new one
I would not hesitate to overrule it; but legal rules deprive
us of the power to do so. The decision having been made
in this case it has become the law of the case, and is not now
the subject of revision.” The sole authority cited in sup-
port of this radical statement is Washington Bridge Co. v.
Stewart, 3 How. [U. 8.], 413, a case which we shall show
hereafter is not in point, and depends upon entirely differ-
ent principles, which the California court, as well as others,
seems to have overlooked. Hardly less remarkable than
the language here used is the fact that it was manifestly
obiter. The jury had found a verdict for the plaintiff for
the full amount of the rent claimed. Under the instruc-
tions this involved a finding that there had been no re-
entry, so it was entirely immaterial to the decision of the
case whether in case of a re-entry recovery could be had
for rent accrued to that time. But behold to what length
a too rigid adherence to the doctrine of stare decisis may
lead us.

In Clary v. Hoagland, 6 Cal., 685, the action was one of
forcible entry, and had begun in the county court where
judgment had gone in favor of the plaintiff. The supreme
court reversed the judgment and remanded the cause for a
new trial. The case was again presented to the supreme
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court on certiorari to review proceedings wherein the
county court had by mandamus commanded its clerk to is-
sue a writ on the original judgment. A motion to dismiss
the writ was denied, and a rehearing was allowed on the
question as to whether the former judgment was conclusive
on the parties, the supreme court having in the meantime
determined that in such case the district court had no ap-
pellate jurisdiction, and the case having been first brought
to the supreme court through the district court by an at-
tempted appeal. Here, it will be observed, the court was
called upon to say whether or not in subsequent proceed-
ings in a case the parties and the court were bound by a
decision announced in an appeal over which the supreme
court had no jurisdiction. The court again cited Waushing-
ton Bridge Co. v. Stewart, and carried the doctrine of Dewey
v. Gray to its logical conclusion, holding that although it
had no jurisdiction in such cases, still, having in this par-
ticular case entertained jurisdiction, the parties were bound
by the result. Not only this, the question of jurisdiction
was not raised on the former hearing, but the court said
that it must always be implied that a court at the very first
decides the question of its jurisdicticn, and having enter-
tained the case on its merits, the question of jurisdiction
must be considered as having been decided, although not
in fict raised or considered.

In Davidson v. Dallas, 15 Cal., 75, the doctrine was
again stated very nearly in the language in which it ap-
pears in some of the Nebraska cases. Dewey v. Gray is
quoted at length, and, in addition thereto, there are cited
Washington Bridge Co. v. Stewart and several other cases
in the supreme court of the United States; also, Hosack v.
Rogers, 25 Wend. [N. Y.], 313; Stiver v. Stiver, 3 O., 18;
Booth v. Commonwealth, 7 Met. [Mass.], 286, and Russell v.
La Rogue, 13 Ala., 151.  Only one of these cases, we shall
undertake to show, was in point. The case we are con-
sidering is, however, noteworthy as being one of a very
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few cases in which the court has attempted to give a reason
for such a rule of law; and the reason given is that after a
mandate the appellate court loses jurisdiction over the case,
and that questions decided leading to the judgment and
mandate constitute a final adjudication. This reasoning
is undoubtedly sound as applied to a certain class of man-
dates, as is illustrated in a class of cases which the Cali-
fornia court has considered as supporting its doctrine; but
we cannot see how it is applicable to a mandate reversing a
case and remanding it for a new trial. In the latter case
the whole case is tried anew, and nothing is settled by the
first appeal beyond the fact that the first trial was erroneous,
and that all the issues must be tried again.

The case of Phelan v. San Francisco, 20 Cal., 39, being
the only case which our court has cited in support of the
doctrine, states it in the language of the syllabus in Hiatt
" v. Brooks, citing Davidson v. Dallas; but there is no dis-
cussion of the doctrine. In the same volume, however,
appears the case of Leese v. Clark, 20 Cal., 388, where
Judge Field delivered the opinion of the court and again
stated the doctrine. He says that the court entertained no
doubt of the correctness of the former decision, then cites
Dewey v. Gray and the other California cases, and three of
the cases cited in Davidson v. Dallas. The reason is stated
to be that the court by its mandate abandoned jurisdiction of
the first appeal, and lost the power to modify its judgtﬁent
therein expressed.

A number of California cases later than the 20th might
 be cited supporting the contention of Foxworthy. It will
not be necessary to review them. It is sufficient to say
that the California court has, by repeated decisions, ad-
hered to that doctrine, and that all these cases fairly sup-
port Foxworthy’s contention. Inasmuch as our cases, if
adhered to, based as they are on the authority of California,
would require a decision here in favor of Foxworthy, we
have reviewed the cases down to the 20th, at which point
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our court adopted their doctrine, for the purpose of show-
ing that they originated in California in an obiter dictum,
and that California traces the doctrine to certain cases in
the supreme court of the United States and elsewhere,
which do not support the doctrine; and for the further
reason of showing that the California court has given a
reason for its decisions applicable to those cases which it
cites and farnishing a sufficient ground for those decisions,
but which does not in any way apply to the cases decided
in California or to such a case as the one now before us.

The California doctrine is not without support in the de-
cisions of some other states.

In Russell v. La Rogque, 13 Ala., 149, the opinion opens
as follows: “This cause has been tried before this court,
and the rules applied to it then is the law of it now.” In
better English, but just as bluntly, the same court said in
Thomason v. Dill, 34 Ala., 175, that propositions laid down
on a former appeal “are the law of this case and must not
be lost sight of.””  In neither case was any doubt expressed
as to the correctness of the former decision, and there is
no discussion of the rule announced.

In Rector v. Danley, 14 Ark., 304, the opinion opens
with a statement that it is a settled doctrine that a decision
made when the cause was in the court before is the law of
the case, and nothing then determined can be reviewed.
Here, again, no authority is cited and no reason is given.

Precisely of the same nature is the case of Mynning v.
Detroit, L. & N. R. Co., 35 N. E. Rep. [Mich.], 811.
The doctrine has also been adopted in Indiana, the rule
being stated there also unaided by argument or authority.
{Kress v. State, 65 Ind,, 106; Pittsburg, C. & St. L. R. Co, v.
Hizon, 110 Ind., 225; Continental Life Ins. Co. v. Houser,
111 Ind, 266.)

The doctrine also receives apparent support in the cases of
Hill v. Hoover, 9 Wis., 12, and Pierce v. Knceland, 9 Wis.,
19; although both of those cases might have been solved

48
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under a strict and correct application of the doctrine of
res adjudicata. Of the same character is the case of Hop-
kins v. Hopkins, 40 Wis., 462. In none of these cases
was the first reversal general, but the cause was remanded
with certain features finally adjudicated, so that they could
not again properly arise in the further proceedings in the
case.

In Stacey v. Vermont Central R. Co., 32 Vt., 551, the
court, while intimating some doubt as to the correctness of
the doctrine, states that it has been so long established that
it will not be departed from, but also states the reason for
it to be, in the first place, that the former decision has the
same weight as authority as a decision in another case, and,
in the second place, that it is an adjudication between the
parties. The latter reason is the only one which could be
advanced for holding the decision conclusive upon the court,
and the Vermont court says that it is not conclusive as a
matter of law, because the court may revise and reverse it.
Thus, this case is, after all, ambiguous, leaving the former
decision in scarcely any stronger position than a decision of
the same question between other parties.

In Semple v. Anderson, 4 Gil., 546, the rule secems to be
for the first time in Illinois announced, and the court cites
in support of its conclusion the cases in the supreme court
of the United States cited by the California court,and 7 Met.
[Mass.], 286. As we have already stated, we shall show that
these cases are based upon a different principle, which is
illustrated Dby the case of Hollowbush v. Me Connel, 12 Ill.,
203. In that case the opinion was by Judge Trumbull.
On the former appeal the cause had been remanded for cer-
tain specified proceedings, not remanded for new trial gen-
erally. In the inferior court an effort was made to reliti-
gate the questions which had been finally determined by the
first appeal, and which were not within the scope of the
mandate, The court properly held that these issues were
res adjudicuta, citing Washington Bridge Co. v. Stewart, 3

°
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How. [U. 8.], 413, which is in point on this proposition..

Unfortunately, however, in Cook v. Norton, 61 Ill., 285,

the court, on the sole authority of Hollowbush v. McCon-

nel, applied the doctrine to a case remanded generally for .
a new trial, losing sight of the distinction between a final

order adjudicating an issue and an order remanding a case

for a new trial throughout, leaving all issues still* undeter-

mined. Later Illinois cases have followed the doctrine of
Cook v. Norton, the question not seeming to have ever

again been examined on its merits.

We have now referred to the decisions of all states
which in our opinion lend either actual or apparent support
to the doctrine of the California court. We have seen that
in every case the rule first originated in a bald dictum with-
out the support of reason or argument, or else it was based
on the authority of certain cases in the supreme court of
the United States, or of New York, Massachusetts, and
Ohio. The New York case cited is Hosack v. Rogers, 25
Wend.,313. This was a case before the court for the correc—
tion of errors. A doctrine somewhat akin to that here con-
tended for is stated in the syllabus prepared by the reporter.
There is only one opinion supporting that view, three ad--
verse thereto, The vote of the court was eleven to eight
for affirmance, and it nowhere appears that that vote was.
because a majority of the court agreed with the one mem-
ber who advanced the “law of the case” doctrine, except.
by a note of the reporter to the effect that it was “generally
understood’’ that but for the principle of stare decisis the-
judgment would have been reversed. The case of Booth
v. Commonwealth, 7 Met. [ Mass.], 285, often cited in sup-
port of the doctrine, was where a judgment had been af-
firmed and the plaintiff in error undertook to sue out a
second writ of error from the same judgment. The court,
of course, held that this could not be done, but we cannot
see how by any stretch of the imagination the rule here
contended for can be discovered as involved in that ques-
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tion. The case of Stiver v, Stiver, 3 O., 19, is also cited;
but that case merely held that a bill in chancery would
not lie to correct a judicial error.  Pollock v. Cohen, 32 O.
St., 514, was precisely like Booth v. Commonwealth. The
cases most frequently cited as supporting the doctrine are,
however, those in the supreme court of the United States,
and we shall now proceed to their examination.

The first case in point of time is Himely v. Rose, 5 Cranch
{U.8.],313. This was an admiralty case. There had been
an appeal in which the sentence was reversed with a direc-
tion as to what the sentence should be, and an order re-
manding the case for the entry of a sentence in accordance
with the opinion. For the purpose of entering such a
sentence the circuit court referred the case to auditors,
and there was an appeal from the auditors’ report. In
arguing this appeal, Mr. Martin was about to open a ques-
tion covered by the first appeal, when Chief Justice Mar-
shall remarked: “ Nothing is before this court but what is
subsequent to the mandate.” It will be observed that the
chief justice in effect stated that everything prior to the
mandate had been adjudicated, and this was undoubtedly
correct. The mandate did not send the case back for a new
trial, or for a new hearing, but with specific instructions as
to further proceedings. The propriety of such further pro-
ceedings was, therefore, finally adjudicated and not involved
in the second appeal.

In Skillern v. May, 6 Cranch [U. 8.], 267, a cause had
come to the supreme court from the circuit court for the
district of Kentucky. The decree of that court had been
reversed with directions to make partition. When the
cause came up before the circuit court upon the mandate, it
was discovered that the jurisdiction of the circuit court was
not pleaded and the case again came to the supreme court
.on a certificate of division as to whether the circuit court
should then dismiss the cause for want of jurisdiction. The
supreme court wrote no opinion, but merely entered an
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order that it was the duty of the circuit court to obey the
mandate. This case certainly involved no question of the
power of the supreme court to change its conclusion. It
merely repeated to the circuit court what the mandate had
already directed.

The next case is the famous case of Martin v. Hunter, 1
Wheat., 304. The case had been brought to the supreme
court of the United States on a writ of error to the court
of appeals of Virginia. The supreme court had reversed
the case and remanded it to the court of appeals, which
refused to execute the mandate on the ground that the su-
preme court of the United States had no jurisdiction. A
writ of error was then taken to review the refusal of the
court of appeals to obey the mandate, and it was argued
that if the supreme court had no jurisdiction of the first
writ, all subsequent proceedings were void. To this the
supreme court answered that the former record was not be-
fore it, and that the second writ of error did not draw in
_question the propriety of the first judgment. In Hunter
v. Martin, 4 Munf. [Va.], 1, the first mandate is set out at
length, from which it appears that the supreme court re-
manded the case with directions to the court of appeals to.
enter a judgment for Martin. It will be observed that the
first judgment of the supreme court was a final one upon
the merits, constituting an adjudication of title. The cause
was not remanded for a new trial, and no question had
been left open.

In the case of The “Santa Maria,” 10 Wheat. [U. 8.7,
431, the supreme court on the first appeal had entered a
decree and issued a mandate to carry that decree into effect.
Pending the appeal a claim had been interposed for insur-
ance and other charges on the boat. On the second appeal
this claim was resisted, on the ground that the petitioner
was a mala fide claimant. The court remarked that no
question could be raised which had been before the court
on the first appeal, but that all new questions were opened
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for determination and the whole record before the court for
that purpose. This was another case of final adjudicarion
by the first appeal. The matters there involved had not
been reopened for a new hearing.  Sibbald v. United States,
12 Pet. [U. S.], 488, was a similar case.

The case most frequently cited by the courts which have
adopted the doctrine contended for by Foxworthy is
Washington Bridge Co. v. Stewart, 3 How. [U. 8.], 413.
In that case an assessment had been made on the stock-
holders of the bridge company. Stewart and others who
were stockholders did not pay, and the company undertook
to forfeit their stock. Congress passed an act to purchase
the bridge, whereupon these stockholders filed a bill in the
circuit court for participation in the purchase money. The
court entered a decree holding that the plaintiffs were still
stockholders, but that before division of the purchase money
certain other stockholders should be reimbursed from that
fund for advances which they had made. The decree also
ordered a reference to an auditor to state an account in ac-
cordance with the decree. An appeal was immediately
taken from this decree and the decree affirmed by the su-
preme court. The auditor then proceeded to state the ac-
count, after which a final decree was entered. An appeal
was taken from this decree by the bridge company, which
had also been the appellant before. The company under-
took to question the propriety of the first decree on the
ground that it was interlocutory merely, and therefore not
appealable, and that the bridge company was not estopped
by the decision on the first appeal. The supreme court
held that the bridge company having apjealed from the
interlocutory decree and no exception having been taken
to the jurisdiction, and the case having been decided onits
merits, the parties were now estopped from alleging the
want of jurisdiction, and that the first decree affirming the
interlocutory decree of the circuit court constituted an ad-
judication of all matters therein involved. This case was
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like all the others. The refusal of the court on the second
appea! to reconsider the questions was based not on any
want of power to do so after a new trial in the same case
of the same issues, but was based on the fact that the first
appeal had led toa judgment in the supreme court, finally
adjudicating the issues, and leaving none of those already
disposed of to be retried after the mandate.

The foregoing are the cases usually cited by the advo-
<ates of the California rule. Many others of like char-
acter in the supreme court of the United States might be
cited, but that court has never laid down the California
rule and has never decided a case which lends any support
to it. 'We need not review the decisions of the courts of
1he other states. We have examined very many of them.
‘We find many cases like those in the supreme court of the
United States, and, indeed, this court has applied the prin-
ciple therein involved. (Younkin v. Younkin, 44 Neb,
729.) On the other hand, many courts have, without
question, on a second appeal after a mandate reversing a
case for a new trial, reconsidered questions presented on the
second trial which had also been presented on the first.
. “The distinction which we have endeavored to point out, a
distinction ruling the decisions of the supreme court of the
Thnited States, and oue which the California court failed to
observe, was distinctly recognized in Adams County v. Bur-
dington & M. R. R. Co., 55 Ia., 94. It was there urged
that a decision did not become res adjudicata so long as the
case remained pending. The court said: * Whatever force
there might be in this position in an action at law where
the right to introduce new evidence after verdict involves
the retrial of the whole case, we think it cannot be main-
tained in a case like this.” On a rehearing the same re-
sult was reached upon the ground that when the cause was
first reversed it was remanded for a single purpose; forall
other purposes there was held to have been an adjudication.
In Davis v. Curtis, 70 Ia., 398, general language was used
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to the effect that a ruling once made became the law of the
case, Adams County v. Burlington & M. R. R. Co. was
the only authority cited, and Davis v. Curtis was a case like
that, the first appeal having determined the rights sought
to be relitigated. On this branch of the case we shall refer
to only three other authorities; these are Bane v. Wick, 6 O.
St., 13, Bell v. Lamprey, 58 N. H., 124, and Frankland v.
Cassaday, 62 Tex.,418. The doctrine of these cases is that
conclusions reached on questions of law on the first appeal
will ordinarily not be examined on a second appeal, but
that in exceptional cases, when the court is very clearly
satisfied that its former opinion was erroneous, this rule
will not be applied.

In the discussion of the authorities we have gone far be-
yond the proper limits of most opinions. We have done so
because we deem the question one of very great importance,
and have felt the necessity of a close examination both upor
principle and upon authority. The general course of the
review has been to trace the doctrine back. Adopting now
the contrary course, it will be observed that its history is
this: The supreme court of the United States and other
courts having once entered judgments or decrees finally
adjudicating certain issues, decided very properly that on a
second appeal nothing so adjudicated could be relitigated.
Other courts declined to permit a party after an unsuccess-
ful appeal to prosecute a second appeal from the same judg-
ment. A few courts, notably California, failing to draw

- the distinction between a judgment upon the merits and &

venire de movo, adopted these cases as authority for the
proposition that where a new trial had been awarded the
court could not on a second appeal re-examine any ques-
tions of law decided on the first. Having gone so far they
were driven to the further conclusion that the principle
applies to every question involved in the first appeal
whether in fact examined or not. Then in a very few in-
stances after this doctrine had been established, but never
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in a case of first impression, some reasons have been given
in its support. That usually given is that the first opinion
is an adjudication. It needs but a moment’s reflection to
show that there is no adjudication by the expression of an
opinion on a point of law where no judgment is entered in
accordance with that opinion but the cause is remanded
generally The only thing adJudlcated is that there was
error in the record, and that the whole case should be re-
litigated. To apply the rules of res adjudicata to such a
case would require a further holding that where a court has
overruled a demurrer it may not afterwards on the trial
dismiss the case because no cause of action is stated, or,
having granted a temporary injunction, that it may not dis-
solve that injunction if it becomes satisfied that it was im-
providently granted. Another reason given is that there
must be an end to litigation. This is a salutary maxim,
but to say that a court may not correct its own mistakes
for this reason is to push it to an absard conclusion. A
third reason, somewhere given, is that on a second appeal
the court only reviews the record for error on the second
trial; that it is the duty of the trial judge to follow the
opinion of the appellate court, although he may think it is
erroneous, and technically he never errs when he does so.
It is true that it is the duty of the trial judge to follow the
directions of the appellate court, but when the case comes
again before the appellate court, the question is not did the
trial judge proceed according to its former opinion, but
were his rulings correct in law. ~ To enforce erroneous
rulings, simply because the appellate court had directed
the error, would be to pervert the law and sacrifice justice
to the technicalities of practice. That the rule is not well
founded in principle may be seen by the confusion of the
courts in their efforts to base it upon a known principle.
Some courts trace it to the principle of res adjudicata, some
to that of stare decisis, and some, evidently realizing that
it falls within neither principle, fall back upon the indefi-
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nite term “the law of the case,” as if it were possible under
our system of jurisprudence that there should be one law
for one case and a different law for other cases entirely simi-
lar thereto. It has never been doubted that an appellate
court is not bound blindly to follow precedent. A rule of
law once announced affords a guide for similar cases, and
will ordinarily control their decision; but having an-
nounced a4 rule, when another case arises presenting the
same question, if the court is satisfied that its former opin-
ion was wrong, it may, and frequently does, overrule it.
The limitations resting upon courts in this respect are
usually stated to be, first, that a former decision will not be
overruled when it has become a rule of property; and sec-
ondly, that it will be followed although erroneous, where
more mischief will result from overruling than from follow-
ing it. This is ad far as the doctrine of stare decisis should
go. When, however, a decision in one case is overruled in
another, there is no remedy for the defeated party in the first
case. His rights have been determined, and a decision over-
ruling a former opinion in a different case amounts always
to an admission by the court that it has subjected the unsuc-
cessful party in the first case to an injustice which can never
be remedied. Notwithstanding this, subject to the limita-
tions we have stated, courts do overrule such opinions.
Why should the rule be more stringent when the same
case is up for review, the erroneous judgment still unexe-
cuted, the parties before the court, and the case in such a
situation that by the correction of the error no injustice will
be done, beyond, perhaps, the creation of additional costs?
If the doctrine contended for is to prevail here, then it fol-
lows that the only instance in which the court is not per-
mitted to correct its mistakes, or refuses to do so, is also the
only instance where the mistake can be corrected without
injustice. Take the case before us. The court in the Grant
case decided in effect that its former decisions in this case
should have been in favor of the city instead of Fox-
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worthy. In subsequent cases, by reason of the decision in
the Grant case, the city would prevail under the same state
of facts; but if the former decisions in this case are con-
clusive upon the court the rule will be different for the city
of Hastings and for Mr. Foxworthy in this one case than
it is for all others and in other cases; and if so, what is to
be done with that part of the fourteenth amendment to the
federal constitution which forbids any state to deny to any
person the equal protection of the laws? A court has no
legislative power, Its duty is to declare what the law is,
not to make law. To hold that it is bound to follow in a
given case an erroneous decision formerly rendered in the
same case would be to hold that, although the court believes
the law to be otherwise, it will make a special law for the
particular parties and the particular case before it, contrary
to the general law—to substitute what it is pleased to
call “the law of the case” for the law of the land, for the
law which every member of the court is sworn to admin-
ister. To do so it must not only legislate, but legislate
specially in a manner which our constitution forbids to the
legislative body itself.

We conclude that the principles governing the case are
these: The cause having been remanded generally, there
was no adjudication of any rights between the parties; that
the record presents the question upon this trial as well as
upon the others, and that it is within the power of the
court to re-examine its former decisions and apply the law
correctly. We think that ordinarily the court is justified
in refusing to re-examine questions of law once passed
upon, and that it is only where it clearly appears that the
former decision was erroneous that this should be done. It
is, however, now clearly established that the former opin-
ions in this case were erroneous and the court should cor-
rect the error. In the amended petition the averment ap-
pears that the plaintiff was confined to his bed and house
for more than ten weeks, and was wholly incapacitated,



700 NEBRASKA REPORTS. [Vor. 45

City of Hastings v. Foxworthy.

mentally and physically, to do any business or transact any
affairs until the first day of May thereafter. On the trial
a witness testified that for six or eight weeks Mr. Fox-
worthy suffered intense pain, and that for a month or six
weeks he was insane through pain. It will be remem-
bered that the injury was sustained January 21 and the
statement was filed with the city council July 28. Do the
facts so pleaded and proved excuse the delay? We think
not. The filing of the statement was a condition precedent
to the maintenance of the action. It was not in the na-
ture of a limitation, and the existence of a disability pre-
venting plaintiff from filing a claim would not extend the
time for filing it for the statutory period after the disability
was removed. We think the uniform line of authority on
this subject is that the condition must still be performed
within the time specified, provided a reasonable time after
the removal of the disabilities remain for that purpose. It
has been so held even in the case of a limitation by con-
tract. (Steel v. Pheniz Ins. Co., 47 Fed. Rep., 863; Blanks
v. Hibernia Ins. Co., 36 La. Ann., 599.) Giving the ut-
most possible effect to the pleadings and evidence in regard
to Mr. Foxworthy’s disability, there remained after its re-
moval several months within which the statement might
have been filed.
REVERSED AND REMANDED.
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1. Justice of the Peace: SERVICE OF SUMMONS: JUDGMENT. In
an action before a justice of the peace, where the defendant does
not appear, the record must show that legal service of the sum-
mons was made, or the judgment will be void.

2. : SuMyoNS: DockeT ENTRY. A justice of the peace must
~nter upon his docket the day and hour fixed in the summons
for the time of trial, and the omission to do so is fatal, where
there is no appearance of the defendant.

3. : APPEARANCE OF PLAINTIFF. Where the defend-

ant fails to appear, the record must disclose that the plaintiff
(701)
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appeared within one hour of the time named in the summons
for appearance, or jurisdiction is lost.

4. Replevin: LIEN OF EXECUTION ON VoID JUDGMENT. Inan ac-
tion of replevin, where the defendant claims to hold the prop-
erty by virtue of the levy of an execution regular on its face,
the writ and levy thereunder will confer upon the officer no
right to hold the property as against the owner, if the execu-

tion was issued upon a void judgment.
Q

The second point of the syllabus in Wilson o.
Macklin, 7 Neb., 50, overruled.

ERrror from the district court of Lincoln county. Tried
below before NEVILLE, J.

The opinion contains a statement of the case.

Grimes & Wilcoz, for plaintiff in error :

The record was insufficient to show a judgment. (Gapen
v. Brelternitz, 31 Neb., 304; Miller v. Burlington & M. R.
R. Co., 7 Neb,, 227.)

In cases before inferior courts the record must show that
the court had jurisdiction. (State v. Berry, 12 Ia., 60;
Goodrich v. Brown, 30 Ia., 291; McCurdy v. Baughman,
1 N. E. Rep. [O.], 93; Hargis v. Morse, 7 Kan., 415.)

Where defendant does not appear the record must show
" a legal service, or the judgment will be void. (Repine v.
MePherson, 2 Kan., 340.)

Where there is no appearance of defendant the docket of
a justice of the peace must affirmatively show that plaintiff
appeared within one hour of the time named in the sum- -
mons, or jurisdiction is lost. (Mudge v. Yaples, 25 N. W.
Rep. [Mich.], 297; Post v. Harper, 28 N. W. Rep. [Mich.],
161.)

An officer claiming title to property under a process in
his hands must show a valid unpaid judgment. (Wells, Re-
plevin, sec. 30; Beach v. Botsford, 1 Doug. [Mich.], 199 ;
Adams v. Hubbard, 30 Mich., 104.)

An execution regular on its face may protect an officer
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against personal responsibility in serving it, but when he
claims property under it he must show it was issuned on a
-valid judgment. (Gidday v. Witherspoon, 35 Mich., 368.)

T Fulton Gantt and James M. Ray, contra:

When jurisdiction appears, all matters relating to the
form of procedure in justice courts should be construed
with great liberality. (Crookv. Hester, 21 Neb., 369 ; Deger-
ing v. Flick,14 Neb., 449; Rawalt v. Brewer, 16 Neb.,444.)

The judgment of a justice of the peace is as absolute
between the parties as the judgment of the highest court
and cannot be attacked collaterally. (Hilion v. Bachman,
24 Neb,, 492; Roberts v. Flanagan, 21 Neb., 503; Oalley
v. Pegler, 30 Neb., 628; State v. Buffalo County, 6 Neb,,
454.)

Every presumption is in favor of the correctness of a
judgment until the contrary affirmatively appears. (Credit
Foncier v. Rogers, 10 Neb., 184; Thesing v. School Dis-
trict, 16 Neb., 134; Hilton v. Bachman, 24 Neb., 492.)

Norvary, C. J.

This was a suit in replevin brought by the plaintiff in .
error in the county court of Lincoln county for the re-
covery of the possession of six head of cattle. From a
judgment in favor of the defendants the plaintiff prosecuted
an appeal to the district court, where, upon a trial to the
court, judgment again went against him.

A reversal is sought on the ground that the findings and
judgment are contrary to law and the evidence in the case.
There is no controversy as to the facts. It was stipulated
upon the trial that at the commencement of the action
plaintiff was the owner of the cattle in dispute; that they
were taken from his possession by the defendant M. L.
Artlip by virtue of an execution issued by J. E. Cussins,
a justice of the peace of Somerset precinct in said county,
in a suit wherein the defendant in error herein, G. W. Plue,
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was plaintiff and Christ Muller was defendant; that a de-
mand for a return of property was made by plaintiff prior
to the commencement of this suit. It is contended that the
execution, under which the defendants attempted to justify,
was not issued upon a valid judgment. The following is
the record made by Justice Cussins, as appears by the
docket introduced in evidence on the trial:

“Transeript of proceedings had lefore me, a justice of
the peace of precinct, , in Lincoln county, in the
state of Nebraska, in an action wherein was plaintiff]
and bill of particulars was defendant.

“The plaintiff says there is due him from the defendant
the sum of $37 for trespass and damage done by his stock
on his farm. Summons issued April 27,1891, Summons
returned May2,1891. Casewascalled. Plaintiff appeared.
Defendant did not appear. Witnesses, Alex. Green, G. W.
Moore, Charles McDonal, H. C. Lord, D. McGahey, Ed.
Changnon, and Mel Young.

“By request of G. W. Plue, plaintiff, judgment rendered
on default May 2, 1891, for the plaiutiff for the sum of
$19 and all costs.

“May 18, 1891, execution issued and delivered to M. L.
Artlip, special constable.”

It will be observed that the docket of the justice fails to
disciose the day and hour specified in the summons for the
appearance of the defendant, nor does it appear that service
of the writ was ever had upon him, nor, if made, that it
was served at least three days before the time set for trial
as required by statute. It is shown that Muller never ap-
peared before the justice. Therefore it was necessary for the
docket to show affirmatively that jurisdiction was acquired
over his person by the service of process upon him within
the time and in the mode prescribed by statute. In other
words, it was indispensable that the docket, by a reasonable
intendment, disclose the justice had jurisdiction of the per-
son of the defendant. While it is true the docket entry
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shows that the plaintiff appeared, the trial was had, and
Jjudgment was rendered on the 2d day of May, 1891, yet it
is not shown that that was the day fixed for the return of
the summons ; nor does the docket state at what hour the
plaintiff appeared and the case was called for trial. By
section 916 of the Code the parties to a suit in justice
court are given one hour in which to appear, after the time
named in the summons for appearance; and unless the
plaintiff appears within the hour, jurisdiction is lost where
the defendant makes default. So far as the justice’s docket
discloses, the case may have been called and judgment ren-
dered before the hour mentioned in the summons, or several
hours thereafter. The omission of the justice to state in
his docket the hour for the appearance of the defendant
and the time when the case was called for trial are jurisdic-
tional defects, and render the judgment void. (Mudge v.
Yaples, 256 N. W. Rep. [Mich.], 297; Post v. Harper, 28
N. W. Rep. [Mich.], 161.) * The doctrine of presumptions
in favor of the regularity of the proceedings of courts of v
general jurisdiction does not apply to courts of inferior
and limited jurisdiction, but as to such courts, the facts
nece:sary to give jurisdiction must fairly appear from the
record.’ (State v. Berry, 12 Ta., 60; Goodrich v. Brown, 30
Ia., 291; McCurdy v Baughman, 1 N. E. Rep. [0.], 93;
Repine v. McPherson, 2 Kan., 340 ; Hargis v. Morse, 7
Kan., 415.) It is a familiar rule that a personal judgment
without jurisdiction of the person of the defendant is void.
(Cases supra.)

There being no valid judgment, the next question pre-
sented is whether the execution and levy thereunder con-
ferred upon Acrtlip or the execution creditor any right or
authority to hold the property seized under the writ. It
is a general rule, deducible from the authorities, that a
sheriff' or constable is not required_to look beycnd the pro-
cess placed in his hands; and if it be regular on its face, and
issued by a court having jurisdiction of the subject-matter,

49
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he will be protected in the execution of the process when
proceeded against as a tort-feasor, even though the judg-
ment may be void; but the rule is merely one of protec-
tion, and confers no right beyond that. Notwithstanding
an execution fair and regular on its face is sufficient to
protect the officer serving it from personal responsibility as
a trespasser, yet the writ alone cannot confer any right of
property ; but where the officer claims property under it he
must establish that the process was issued upon a valid, un-
paid judgment. Ifthe execution is issued upon a void judg-
ment, a levy under the writ will confer upon the officer no
right to'hold the property as against the owner. (Campbell
v. Williams, 39 Ta., 646; Balm v. Nunn, 19 N. W. Rep.
[Ta.], 810; Beach v. Botsford, 1 Doug. [Mich.], 199; Le
Roy v. East Saginaw City R. Co., 18 Mich., 233; Gidday
v. Witherspoon, 35 Mich., 368.)

In reaching this conclusion we have not overlooked the
provisions of sections 182 and 1034 of the Code of Civil
Procedure relating to affidavits for the replevin of prop-
erty, and the decision of this court in the case of Wilson v.
Macklin, 7 Neb., 50. Under the foregoing sections an or-
der of replevin cannot be issned unless an affidavit of the
plaintiff, his agent or attorney, is filed, setting up, among
other things, that the property “was not taken in execu-
tion on any order or judgment against said plaintiff,” ete.
The purpose of the statute in requiring such an averment
was to prevent one from replevying property which has
been seized upon execution issued upon a valid judgment
against him. Therefore the plaintiff is required to make
oath that it has not been so taken before the writ can be
obtained. In Wilson v. Macklin, supra, the replevin affi-
davit stated that the “goods and chattels were not taken in
execution on any order or judgment against said plaintiff,”
but were taken by execution issued against plaintiff on a
void judgment, and it was held that the affidavit was de-
fective, and further that in that action the plaintiff could
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not assail the validity of the judgment upon which the
execution issued. This construction of the provisions of
the Code is too literal. To construe the statute as prohibit-
ing in all cases the replevin of property which has been
levied upon by an officer under an execution would prevent.
a judgment debtor whose goods have been seized under
such a writ from maintaining replevin therefor, although
the judgment should be paid off after the levy is made, or
the judgment should be reversed while his property re-
mained in the officer’s hands. The legislature never so in-
tended, nor was it the design of the law-makers that the
possession of property taken by virtue of an execution is-
sued upon a void judgment could not be recovered by re-
plevin. Without a valid judgment there can be no valid
execution. Adams v. Hubbard, 30 Mich., 104, was re-
plevin against an officer for property held by virtue of a
levy upon an execution issued by a justice of the peace
against the plaintiff in replevin. Evidence was introduced
tending to prove that the judgment upon which the execu-
tion sued out was void. The circuit court directed a verdict
for the defendant. Upon a review of the case the supreme
court say: “This was erroneous. If the justice had ac-
quired no jurisdiction there was no judgment, and the pre-
tended execution was no execution within the meaning of
the statute which prohibits a defendant in execution for-
bringing replevin for property taken upon it; and though,
if regular upon its face, it would protect the officer when
proceeded against as a wrong-doer, it cannot be made the-
basis of a claim of right to the property seized without
proof of a valid judgment.” To the same effect are
Campbell v. Williams, supra ; Balm v. Nunn, supra; Cob-
bey, Replevin, sec. 312; White v. Jones, 38 1l 159. It
follows from what has been said the trial court should have-
determined that the plaintiff was entitled to the possession
of the property in dispute. The conelusion reached makes.
it unnecessary to consider the question argued by counsel
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whether Mr. Artlip was legally deputed by the justice to
serve the execution. The judgment is reversed and the
cause remanded.

’ REVERSED AND REMANDED.

RoBERT HanNa v. EMERsON, Tarcort & CompaNny.
FI1LED SEPTEMBER 17, 1895. No. 6241.

1. Partnership: AcTioN AGAINST INDIVIDUAL MEMBERS: Sud-
MoNs. This suit is not against a partnership, but against the
individual members thereof,since the summons runs against the
defendants individually, their firm relation being stated in the
petition and summons as descriptio personz.

.2 H : : SERVICE. Service of summons in an ac-

tion against the individual members of a partnership or firm is
not governed by sections 24 and 25 of the Code, but by section
69, which authorizes service to be made either by delivering a
copy of the writ to the defendant personally, or by leaving one
at his usual place of residence.

3. Action on Account: VENUE: SUMMONS. An action on an
account against two or more persons may be brought in the
county in which any one of the defendants at the time resides or
may be summoned. If such an action is not instituted in a
county where a party defendant resides it must be begun in the
county where the defendant then is, and summons must be
served upon him while in such county.

4. Transitory Actions: SumMoNs. Where a transitory action is
properly brought in one county under the provisions of section
65 of the Code, summons may be issued to any other county of
the state to bring in other parties defendant.

5. Summons: SERVICE. Service of process in a personal action in
a county brought upon a nominal defendant merely, who has no
actual or substantial interest in the subject of the litigation ad-
verse to the plaintiff, will confer no aunthority upon the court to
bring in another party by the issuing of a summons to, and by
the service of the same upon such person in another county.

6, Alias Summons. To entitle a party to the issuance of an alias
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summons it is not essential that he should refile the petition in
the case, or file a new oune.

7. Limitation of Actions: PLEADING. When it is not apparent
from the face of the petition that the action is barred, the statute
of limitations as a defense must be taken advantage of by an-
swer.

8. Summons: SERVICE. The third point in the syllabus in Mor-
rissey v. Schindler, 18 Neb., 672, held to have been overruled by
implication by Herron v. Cole, 25 Neb., 692, and subsequent de-
cisions.

ERRoOR from the district court of Douglas county. Tried
below before Ferauson, J.

E. T. Farnsworth, for plaintiff in error, cited: Mayberry
v. Willoughby, 5 Neb., 368 ; Haclley v. Patrick, 3 Johns.
[N.Y.],537; Hurleyv. Estes, 6 Neb.,386; Allen v. Miller,
11 O. St., 374; Cobbey v. Wright, 29 Neb., 274; Dunn v.
Haines, 17 Neb., 560; Hower v. Aultman, 27 Neb., 251,
State v. School District, 30 Neb., 520; Stute v. King, 31
Neb., 196; Wanzer v. Bright, 52 1ll., 35; In re Robinson,
29 Neb., 137; Franklin v. Morris, 26 Atl. Rep. [Pa.], 364.

J. J. O Connor, contra.

Norvar, C. J.

This suit was brought in the court below by the defend-
ants in error against the plaintiff in error, Robert Hanna,
and one J. M. Sugar, members comprising the firm of
Hanna & Sugar, to recover the balance due upon an ac-
count for goods sold and delivered. Summons was issued
on January 14, 1891, directed to the sheriff of Douglas
county, which was duly served on the same day upon Sugar,
but the writ was returned “not found” as to the defendant
Hanna. On December 23, 1891, an alias summons “was
issued to Dawson county upon the defendant Hanna, which
was served by delivering to him personally a certified copy
thereof with all the indorsements thereon. Sugar made
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default, while Hanna made only a special appearance in the
cause, and filed a motion to guash the summons for various
reasons, which will not be here stated. This motion the
court overraled, and judgment was entered in favor of the
plaintiffs and against both Hanna and Sugar in the sum
of $1,233.80 and costs. Hanna brings the cause to this

court by a proceeding in error to review the decision of

the court below on the motion to quash. In noticing the
objections to the summons we shall not attempt to follow
the order given in the motion.

It is urged that there is no authority to issue a summons
to a county other than the one where the action is brought
in causes like the one at bar. This suit is not against the
firm of Hanna & Sugar, but against the defendants indi-
vidually, who at the time of the contracting of the indebt-
edness were members of such firm, their partnership rela-
tion being stated in the petition and process merely as
descriptio persone. Service of summons is not controlled
by sections 24 and 25 of the Code. (King v. Bell, 13 Neb.,
409; Herron v. Cole, 25 Neb., 692; Rowland v. Shephard,
27 Neb., 494; Roggenkamp v. Hargreaves, 39 Neb., 540.)
Upon the point under discussion the above cases are in di-
rect conflict with the holding in Morrissey v. Schindler, 18
Neb., 672, which last case must be regarded as overruled
by implication by the later cases above mentioned. This
action not being in rem, but in personam, therefore, under
section 60 of the Code, may be brought in any county in
which one of the defendants resides or may be summoned.
{Pearson v. Kansas Mfg. Co., 14 Neb., 211; Cobbey v.
Wright, 29 Neb., 274; Bair v. People's Bank, 27 Neb.,
577.) Where a transitory action is brought in a county
where one or more of the defendants is properly served,
then, under the provisions of section 65 of the Code, sum-
mons may be issued to any other county of the state to bring
in other defendants. (Cases supra.) Sugar, who was served
in Douglas county, it is said, is a mere nominal defendant,

a
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made a party solely for the purpose of obtaining jurisdic-
tion over Hanna by summons sent to Dawson county. If
it were true that Sugar is only a nominal defendant, with-
out any actual or substantial interest in the subject of the
litigation adverse to the plaintiff, we grant service of sum-
mons upon him would confer no authority upon the court
to bring in Hanna by serving him with summons in Daw-
son county. In other words, if Sugar was released by the
plaintiff below from any and all liability on account of the
indebtedness which is the basis of the present cause of ac-
tion, as is insisted by the plaintiff in error, then Sugar was
a nominal party merely, and was not a necessary or proper
defendant. (Dunn v. Haines, 17 Neb., 560.) While there
is some evidence in the record tending to sustain this con-
tention of. plaintiff in error, yet a reversal cannot be predi-
cated thereon, since the question whether Sugar had been
relensed, and the effect thereof on the case as to Hanna, was
not raised in the trial court by the motion to quash, unless
presented by the fifth ground of the motion, which is as
follows: “That there was collusion and fraud between de-
fendant Sugar and the plaintiff herein for the purpose of
bringing this action into this court, as will appear more
fully hereafter.” The foregoing was insufficient to challenge
the court’s attention to the point that service was had in
Douglas county upon a nominal defendant alone. The
paragraph pleads no fact, but is the statement of a conclu- -
sion of law merely; hence we will not review the evidence
introduced on the hearing of the respective parties tending
to support and refute the claim made in the brief that the
action was brought and the service of summons was ob-
tained upon Sugar in Douglas county through fraud and
collusion between Sugar and plaintiffs.

Another ground urged for quashing the summons is that
neither of the defendants reside in Douglas county. So
far as jurisdiction was concerned, it was wholly immate-
rial where the defendants or either of them resided, or
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whether they were residents of the county where the suit
was instituted or not, provided either one of the defendants
was within Douglas county at the time the suit was insti-
tated. Sugar being at the time in said county, the action
was properly brought therein. (Coffman v. Brandhoeffer,
33 Neb., 279.)

The point is also raised that the petition was filed in the
court below a long time before the issuance and service of
summons and while the defendant Hanna was absent from
Douglas county. The record so discloses, but this fact is
no ground for quashing the summons.  Sugar being within
Douglas county when the petition was filed and the sum-
mons which was served upon him was issued, the district
court acquired jurisdiction of the action. The first sum-
mons having been returned not found as to Haunna, in ac-
cordance with the provisions of section 67 of the Code an
alias writ was issued. The fact that it was issued nearly a
year after the filing of the petition is of no consequence.
Obviously this is so. The legislature never contemplated
that a new petition shall be filed, or the original one re-
filed, at the time of the suing out of an alias summons.
(Davis v. Ballard, 38 Neb., 830.)

Another ground stated in the motion to quash is that the
summons was served upon the defendant Hanna by leaving
a copy of the same at his usual place of residence, and not
. by delivering the same personally to him. There is no
merit in this objection, for two reasons: First, it is not
true that the writ was served by leaving a copy at the resi-
dence of the defendant. On the contrary, the return made
by the officer upon the writ shows—and it is undisputed by
any other portion of the record—that the summons was
served by delivering to Hanna personally a copy of the
same, including all of the indorsements thereon. In the sec-
ond place, it is wholly immaterial whether the service was
by delivering a copy of the writ to the defendant or by
leaving the same at his usual place of abode. Service in
either mode would be good. (Code, sec. 69.)
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The objection that the summons notified the plaintiff in
error that he had been sued in Dawson county is unten-
able. The venue of the writ is laid in Douglas county.
It purports on its face to have been issued out of the dis-
trict court of said county, recites the fact that the defend-
ant has been sued in said district court by Emerson, Tal-
cott & Co., and notifies him when he is required to answer.
The summons is in due form, and in every respect meets
the requirements of the statute. ‘

Another proposition discussed in the briefs, and which
is one of the grounds in the motion to quash, is that the
petition does not state a cause of action against Hanna. In
other words, that the statute of limitations has run against
the claim as to said defendant. The action being upon an
account, under the statute it became barred at the expira-
tion of four years from the accruing of the cause of action.
The question of the bar of the statute is not raised in this
case by answer, but it is insisted that the petition on its
face discloses that the cause of action arose at such a period
of time that under the statute no action can be maintained.
It is well settled in this state that when it is not apparent
from the petition that the debt is barred, the statute of
limitations must be taken advantage of by answer. It was
not so raised in this case. Does the petition show that the
action is barred? We do not think so. It is therein
averred: “Said defendants are justly indebted to said
plaintiffs in the sum of $891.53 for a balance for goods
sold and delivered to said defendants during the year 1887,
and interest thereon from September 1, 1887, at eight per
cent. An itemized statement is hereto attached and made a
part of this petition.” The itemized account or statement
above referred to is not copied into the transcript. The:
allegation quoted is the only reference made in the petition
to the matter, and it does not state the specific dates or
times when the goods were delivered or when they were to
have been paid for. If any portion of them were received
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after December 23 of that year the indebtedness matured
after that date, and such may have been the case. So faras
the petition discloses, then, the statute of limitations had
not run, at least against the entire claim. The petition
failing to show when the right of action accrued, it does
not disclose that the statute of limitations had barred the
action. The judgment is
AFFIRMED.

Leonarp K. ScrogeIN v. HARRIET R. JOHNSTON ET AL.

FILED SEPTEMBER 17, 1895. No. 5705.

[

. Pleading: AMENDMENTS. The allowing of a petition to be
amended 50 as .to change the form of the action is permissible
where the identity of the cause of action is preserved.

: ETkcTMENT: CONTRACTS. Plaintiff brought an
action in ejectmient, and the defendant pleaded a contract en-
tered into by plaintiff for the sale of the premises and demanded
affirmative equitable relief. The plaintiff was permitted to file
an amended pleading, changing the form of the action from
ejectment to that of foreclosure of the contract. Held, Not re-
versible error.

In a proper case the court may permit a pleading
to be amended to conform to the proof.

[

. Rulings on Evidence: ReVIEW: ASSIGNMENTS OF ERROR.
'T'his court will not review the rulings of the trial court on the
admission of testimony unless the particular rulings are pointed
out in the petition in error.

Trial to Court: ApMIsSION OF INCOMPETENT TESTIMONY: RE-
VIEW. Jo a cause tried without a jury the adm:ssion of incom-
petent or irrelevant testimony is not reversible error.

&

6. Conflicting Evidence: Review. The finding of the trial
court, based on sufficient evidence, will not be disturbed on ap-
peal, unless manifestly wrong.

-2

. Estoppel: PLEADING: MAXIMS. The facts constituting an es-
toppel in pais must be pleaded.
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Error from the district court of Nuckolls county.
Tried below before MORRIS, J.

T. T. Beach and S. A. Searle, for plaintiff in error,
8. W. Christy, contra.

Norvary, C. J.

An action of ejectment for the southeast quarter of the
northwest quarter and the north half of the southwest
quarter of section 33, town 3, range 6 west, in Nuckolls
county, was instituted in the court below by Harriet B.
Johnston against Charles H. Malsbury. Upon a trial to
the court, without answer, judgment was rendered for the
plaintiff, and upon the same day, at the request of the de-
fendant, the judgment was set aside, and the statutory sec-
ond trial was granted. Defendant was also given leave to
answer, and, by consent of parties, L. K. Scroggin was’
made a party defendant. The petition states that the
plaintiff has the legal estate in the premises described and
is entitled to possession of them; that the defendant un-
lawfully withholds possession and has received the rents
and profits of said lands and applied the same to his own
use, amounting to the sum of $600. The answer of
Scroggin contains a general denial, after which it sets up that
the plaintiff, formerly Harriet R. Spurck, on the 1st day of
February, 1884, entered into a contract in writing whereby
she agreed to convey said premises to Malsbury upon his
paying the sum of $2,000, as follows: $500 cash, and the
remaining $1,5600 in five equal payments of $300 each,
commencing on February 1, 1889, with ten per ceut inter-
est from date of contract, the said $300 payments being
evidenced alone by said contract and for which no promis-
sory notes were given; that Malsbury executed and deliv-
ered to plaintiff his two promissory notes of $250 each in
settlement of the $500 cash payment; that said contract,
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or article of agreement, was duly acknowledged and re-
corded; that plaintiff on July 12, 1884, sold and assigned
to J. W. Kline all her right, title, and interest in and to
said contract and moneys described therein, and indorsed
and delivered to said Kline the said two promissory notes;
that subsequently said Kline, his wife joining with him,
sold, assigned, and transferred said contract and moneys
therein promised to the defendant L. K. Scroggin, and said
Kline indorsed and transferred said two notes to said
Scroggin, to whom defendant Malsbury has since paid
said notes with the accrued interest thereon, as well as the
interest on the five $300 payments; and that Malsbary
has made no other or further payments thereon, for the
reason plaintiff has notified him not to do so. The answer
closes with a prayer that the court find the amount due
Scroggin on said contract, together with the amount to be-
come due thereon, and decree the same shall be paid to him,
and upon such payments being made the court direct
caid plaintiff to convey the premises to Malsbury, or if the
court shall find the plaintiff has no interest in the premises,
that he be required to convey the same to Scroggin, and
that plaintiff be enjoined from further prosecuting the suit,
and for general relief. Malsbury’s answer was substan-
tially the same as the one filed by Scroggin, with the ex-
ception that it contained the further averments to the
effect that he has complied with all the terms of the con-
tract up to the time of receiving notice from plaintiff not
to pay any moneys upon the contract to either Kline or
Scroggin, and that Malsbury is now, and always has been,
ready to perform each and all the stipulations of said con-
tract by him to be performed, and is now ready and
willing to make payment in full of all moneys due and to
become due under the contract. This defendant prayed
the court to determine who has the right to the money and
to whom it shall be paid; that upon making payment to
such party as the court shall direct plaintiff be required to
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convey the premises to said answering defendant according
to the terms of said contract; that plaintiff be restrained
from further prosecnting this suit, and that this defendant
receive such other and further relief as justice and equity
demanded. For reply to the answers plaintiff denies each
averment therein contained not expressly admitted ; ad-
mits the execution of the contract between herself and
Malsbury, set forth in the answer ; denies that she assigned
or sold the contract to Kline or any one else; denies that
Seroggin is entitled to receive the money on said contract of
purchase or that he is entitled to a deed to said premises or
auy part thereof; avers that the assignment from Kline and
wife to Scroggin was made during the pendency of the
suit, and that Malsbury has failed to make the payments
and perform the covenants and conditions of said contract
on his part, whereby said contract is forfeited. Subse-
quently, by leave of court, Malsbury, by an amendment
to his answer, admits he is in possession of the lands, but
says he entered in possession under the contract of purchase
dated February 1, 1884; avers that in good faith he has
paid to Scroggin on said contract, believing him to be the
owner thereof, the following sums: $450 about February
1, 1885, and $425 about February 1, 1886; that on or
about April 4, 1888, he executed and dellvered to Scroggin
a note for $411.44, secured by a chattel mortgage, of which
amount $228.75 was to be applied in payment of interest
on said contract of purchase; that defendant has made
lasting and valuable improvements upon the land of the
-value of $600. He prays the court to determine who is
entitled to the purchase money, and for judgment against
Scroggin for the several sums he paid him, with interest,
in case the court decrees the plaintiff is the owner of the
contract and entitled to receive the moneys therein called
for. Upon the issues thus formed by the several pleadings
the cause was tried to the court, and at the close of the
trial plaintiff was permitted, over objection of counsel for
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plaintiff in error, to file an amended or supplemental peti-
tion to conform to the proofs, in which it is alleged, in sub-
stance, that Malsbury was in possession of the premises
under the contract of purchase already mentioned, which
instrument it is alleged was afterwards taken from plaint-
iff’s possession without her knowledge or consent and
without her receiving any value therefor from any person
whomsoever; that through some source to her unknown,
except by the testimony adduced on the trial, Scroggin ob-
tained possession of said contract, and has collected the
sams due thereon from Malsbury up to February 2, 1887,
without the knowledge or consent of plaintiff. The prayer
is that an account be taken of the amount due plaintiff on
said contract from Malsbury, and that a decree be rendered
for a sale of the premises to satisfy said sum, unless the
same is paid by a day fixed by the court, and for general
equitable relief. The court below found that plaintiff
never delivered the assignment of said contract to Kline,
nor authorized any one else to do so for her, but that the
same was by her then husband wrongfully and fraudu-
lently abstracted from plaintiff’s possession, and by him
delivered to Kline to pay a part of her husband’s indebted-
ness to Scroggin and for the payment of which said Kline
was surety ; that Malsbury has not paid to plaintiff any
portion of the purchase money for the lands covered by
said contract of sale, but has paid to Scroggin the sum of
$1,104.19; that there is due from Malsbury to plaintiff on
said contract $3,583.26 for principal and interest, and that
there is due Malsbury from Scroggin for moneys paid him
on account of said contract the said sum of $1,104.19. A
decree of foreclosure and sale of the premises was entered
in favor of the plaintiff, the several assignments of the
contract were annulled, and judgment was entered upon
the finding in favor of Malsbury and against Seroggin for
$1,104.19, and execution was awarded therefor. From
the findings and judgment Scroggin prosecutes a petition
in error.
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The first argument is directed to the ruling of the trial
court in permitting the plaintiff below, after the evidence
had been all taken, to file an amended or supplemental pe-
tition, whereby the form of the action was changed from a
suit at law to a purely equitable action. It is true the
suit, as originally brought, was in ejectment to recover the
possession of land, and that such an amendment of the
proceedings was allowed as to change the form of the ac-
tion to that of foreclosure of a land contract upon the
same premises, yet a reversal ought not to be ordered in
consequence thereof. This court has decided that the per-
mitting of an amendment of a petition which changes the
form of the action is of no consequence, so long as the
identity of the cause of action remains. (Roberts v. Swear-
ingen, 8 Neb., 363; McKeighan v. Hopkins, 19 Neb., 33;
Schuyler Nat. Bank v. Bollong, 28 Neb., 684; Homan v.
Hellman, 35 Neb., 414.) In the case last cited, which was
an action to quiet title to real estate, the petition was
amended to state a cause of action in ejectment to recover
the same premises, and such amendment was held not to be
erroneous. The case reported in 19 Neb. was a suit in
ejectment, and the court permitted an amendment to make
the action one to redeem. In Robinson v. Willoughby, 67
N. Car., 84, the plaintiff was permitted to amend his com-
plaint, changing the form of the action from ejectment to
that of foreclosure of a mortgage. In the case at bar it
will be observed that a judgment was rendered in favor of
the plaintiff for the recovery of the premises without any
defense being interposed. Subsequently, on request of the
defendant Malsbury, the statutory second trial was granted,
when he answered, and Scroggin was permitted to inter-
vene. The answers of both the defendants set up matters
for equitable cognizance, and equitable relief was demanded.
The cause was tried by all the parties upon the theory that
the action was one for the equity side of the court. Scrog-
gin, therefore, cannot now be heard to complain that the
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form of the action was changed. It was inaccurate for the
plaintiff to designate his amended pleading as a ““ supple-
mental petition,” since it pleaded no new facts accruing
after the filing of his original petition, but contained
merely a statement of the transactions constituting his
cause of action arising before the bringing of the suit.
Technically it was an amended petition, but the fact that
it was not so styled and designated by proper indorsement
is immaterial. In a proper case the court may permit a
pleading to be amended to conform to the facts proved.
(Keim v. Avery, 7 Neb., 54; Homan v. Steele, 18 Neb.,
652; Brown v, Rogers, 20 Neb., 547; Ward v, Parlin, 30
Neb., 376 ; Whipple v. Fowler, 41 Neb., 675.) We fail to
discover any abuse of discretion in permitting the amended
pleading to be filed. '

Complaint is made because of the alleged errors in the
rulings of the trial court on the admission of testimony
offered by the plaintiff. We cannot reverse the judgment
on that ground, even though the rulings were erroneous—
First, because the points were not sufficiently presented by
the petition in error. No particular ruling is therein speci-
fied or called to our attention, the assignment being that
the trial court permitted and received improper, immaterial,
unimportant, and irrelevant testimony on behalf of the
plaintiff, Like assignments in a petition in error have
been invariably held bad. (Wiseman v. Ziegler, 41 Neb.,
887; Wonderlick v. Walker, 41 Neb., 806.) In the next
place the cause was tried to the court without the inter-
vention of a jury, and the rule in such case is that error
cannot be predicated in the reviewing court upon the erro-
neous admission of testimony. (Ward v. Parlin, 30 Neb.,
376; Whipple v. Fowler, 41 Neb., 675, and cases there
cited.)

Error is alleged in that the court below propounded ques-
tions to the plaintiff, on re-cross-examination, while a wit-
ness in her own behalf.  Our attention has been challenged
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to but one interrogatory put by the court to the witness to
which an objection was made by plaintiff in error “to the
court taking the part of counsel in the case,” and that is
found on page 26 of the bill of exceptions. The cross-ex-
amination of Mrs. Johnston was conducted by Mr. Beach,
during which he asked her, “You paid no attention to what
became of the Malsbury a-signments and notes?” to which
she made answer, “ Yes; I put them away.” Q. “Did you
until 1887 pay any attention to it?” A, “No, sir.” Then
the court asked the witness this question, which is the one
objected to: ““You mean you paid no attention to the assign-
ment that you had made, or the notes from the time you made
them. Do you mean that?” The reply was: “I took the
papers home and put them in the secretary with my other
papers. That is the assignment and the notes. I took them
home and put them with my other papers in the secretary.”
It is plain that the object and purpo8e of the court in pro-
pounding the interrogatory was to ascertain if the witness
understood the question Mr. Beach had framed in regard
to whether she paid any attention to what became of the
Malsbury assignment and notes. There was absolutely
no evidence of there being a Malsbuary assignment, while
there was testimony concerning an assignment made by the
plaintiff’ of the contract with Malsbury. It was the duty
and province of the court to see that the witness compre-
hended the qucstions asked, in order that they might be
answered understandingly.

It is insisted that the findings, decree, and judgment are
not supported by the evidence and are contrary to law.
That Mrs. Johnston executed an assignment of the land
contract to Kline there is no room for doubt, the main
question of fact which the trial court was called upon to
“determine being whether or not there was a delivery of the
Malsbury contract, the assignment thereof and the notes
of the plaintiff to Kline. There is no claim that Mrs.
Johuston personally delivered them, but the evidence in-

50
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troduced by the defendant is to the effect that they were
delivered by her husband with her knowledge and consent,
while the plaintiff testified unequivocally that after she
executed the assignment she took it home and placed the
same, together with the notes and contract, in a drawer of
the secretary in which she usually kept her papers; that
she did nothing further with them, and did not see them
again until at the trial; that she received nothing for mak-
ing the assignment; that she was induced to execute the
assignment upon the statement made by her husband that
Mr. Kline would pay $2,000 for the coutract and notes,
and that the papers were to be delivered to Mr. Kline upon
his paying the money, which was never done. The evi-
dence on behalf of Scroggin tends to contradict that intro-
duced by the plaintiff upon the question of the delivery of
the assignment, notes, and contract. The testimony was, in
the main, that of interested witnesses, who testified dia-
metrically opposite to each other. Scroggin’s principal
witness was Mr. Johnston, the husband of the plaintiff,
although they have not lived together since 1885. Under
the statute of Nebraska and the construction placed thereon
by repeated decisions of this court, Mr. Johnston was dis-
qualified from testifying against his wife. (Buckingham v.
Roar, 45 Neb., 244.) Upon a careful perusal of the bill
of exceptions we are satisfied there is sufficient competent
evidence in the record to support the findings of the trial
court that plaintiff never delivered the contract, assigu-
ment, and notes to Kline, and that their possession was ob-
tained without her knowledge or consent, although the pre-
ponderance of the evidence is on the other side of the scale.
We can but apply the rule that where the evidence is con-
flicting, the findings of the trial court based thereon will
not be disturbed upon appeal. There being no delivery of
the assignment, no title or interest in and to the contract
or the moneys therein mentioned passed to Kline, nor to
his assignee Scroggin. (Stefian v. Milmo Nat. Bank, 6 S.
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W. Rep. [Tex.], 823; Moody v. Dryden, 34 N. W. Rep.
[Ia.], 210; Patrick v. McCormick, 10 Neb., 1 ; Cotton v.
Gregory, 10 Neb., 125.) .

Plaintiff in error argues that he is a dona fide holder of
the notes for value before maturity, and is therefore enti-
tled to protection. A sufficient reply to this is, no such
issue was raised by his answer. He does not plead that he
became the owner of the notes before due in the usual
course of business without notice of Mrs. Johnston’s rights,
nor does he aver that he paid anything of value therefor.
The five payments of $300 each described in the contract,
as elsewhere stated, were not evidenced by notes of any
kind. The contract was in no sense commercial paper, and
therefore Scroggin is not entitled to the same protection as
a bona fide holder of negotiable paper purchased before
maturity. .

It is finally insisted that Mrs. Johnston is estopped from
claiming the amount due on the land contract by placing
it, duly assigned, together with the notes, in the possession
of her husband, or where he had access to them. Counsel
for the plaintiff is quite right when he says this question
ig raised for the first time in this. court in the brief filed
herein, and therefore such defense is not availing. It will
be observed, from the synopsis of Mr. Scroggin’s answer,
that he has pleaded no estoppel, which he should have
done if he desired to invoke the principle of law, which
has become axiomatic, that “ where one of two innocent
persons must suffer loss by the fraud or misconduct of a
third, he who has enabled the third person to occasion the-
loss must be the person who shall suffer.” There being-
no reversible error in the record, the judgment is

AFFIRMED.

Raean, C,, not sitting,
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STATE oF NEBRASKA, EX REL. ARTHUR S. CHURCH-
ILL, ATTORNEY GENERAL, V. GEORGE P. BEMIs,
Crarres H. Brown, D. CLEM DEAVER, WILLIAM
J. BroaTcH, PAUL VANDERVOORT, AND ALBERT C.
FosrTER.

FiLep SEPTEMBER 17, 1895. No. 7947.

1. Constitutional Law: STATUTES: AMENDMENT: REPEAL.
Scction 11, article 3, of the Constitution provides: ‘‘No law shall
be amended unless the new act contain the section or sections
so amended, and the section or sections so amended shall be
repealed.’” Held, That the term ‘‘repeal ’’ is therein employed

_in the sense in which it was understood when the constitution
was adopted in 1875.

2. : : : . It had before that time been
deﬁmtely settled as a rule of construction thht the simultaneous
repeal and re-enactment of a statute in terms, or in substance,
is a mere reaffirmance of the original act, and not a repeal in the
striet or constitutional sense of' the term.

3. H : : . The great object to be attained
by that provision of the constitution is certainty in legislation,
hence all that is required is that the amendatory act shall be
definite and certain as to the law amended, and germane to the
original act. (State v. Babcock, 23 Neb., 128.)

4. Metropolitan Cities: GovERNMENT: FIRE AND PoLICE CoMm-
MISSIONERS: CONSTITUTIONAL LAW: STATUTES. In 1887 an.
‘act was passed entitled ‘“‘An act incorporating metropolitan
cities, and defining, regulating, and prescribing their duties,
powers and government.”” In 1889 section 145 of said act was
amended by the addition thereto of a provision not affecting its
general scope and purpose, and the original section was repealed,
the title of the amendatory act being ‘‘An act to amend section
145 of an act ete., and to repeal said section as heretofore ex-
isting.’’ In 1891 said section was further amended by the ad-
dition of a provision not affecting its general ohject, and the
-gection as amended was repealed, both acts preserving the num-
ber and language of the original section, except as affected by
such amendment. In 1895 an act was passed entitled “An act
to amend section 145 of ‘An act incorporating cities of the met-
ropolitan class, and defining, regulating, and prescribing their
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duties, powers and government,’ approved March 30, 1887, and
as subsequently amended.’’ Held, That the act last mentioned
i8 not inimical to the constitntion on the ground that the origi-
nal section was repealed by the act of 1889.

5. Constitutional Law: StaTuTEs: TITLES OF BILLs. The pro-
vision of section 11, article 3, of the constitution, viz., ‘‘ No bill
shall contain more than one subject, and the same shall be clearly
expressed in the title,’’ was intended to prevent surreptitious -
legislation and not to prohibit comprehensive titles. The test
is not whether the title chosen by the legislature is the most ap-
propriate, but whether it fairly indicates the scope and purpose
of the act.

6. Statutes: REPEAI. BY IMPLICATION. An act which embraces
the entire subject-matter of a prior act and also additional pro-
visions will be construed as a repeal of the latter by implication.

7. Metropolitan Cities: PRoVISION oF CHARTER FOR FIRE AND
PoricE COMMISSIONERS: PARTY AFFILIATIONS: CONSTITU-
TIONAL L.aw: ComiTy. The provisions of the charter of the
city of Omaha for a board of fire and police commissioners com-
posed of three members ‘‘at least one from each of the two poli-
tical parties casting the largest number of votes at the last pre-
ceding general election,” does not conflict with the constitution
of this state or the constitution of the United States in prescrib-
ing party affiliation as a qualification for office. If such provis-
ion be not mandatory in the sense that it is binding upon the
appointing power, —a question not decided,—it is at least ad-
visory and will be accorded consideration consistent with the
comity existing between different departments of government.

-: TiME STATUTE Took ErrFecT. The act of 1895
amendatory of the act of 1887 (Session Laws, 1895, ch. 10) was
passed over the veto of the governor April 4, but did not, under
the provisions of section 24, article 3, of the constitution, take
effect until three calendar months after the adjournment of the
legislature for that session. Held, That the provision therein
for the appointment of fire and police commissioners for cities
of the metropolitan class within thirty days from its passage
refers to the time when said act took effect as a law.

: APPOINTMENT OF FIRE AND POLICE COMMISSIONERS:
ABSENCE OF MEMBER OF APPOINTING BOARD: VALIDITY
OF PROCEEDINGS. In the absence of a special provision to the
contrary, the presence of all the members thereof is not in-
dispensable to the transaction of business by a public body or
board. Where members having reasonable notice neglect to at-



726 NEBRASKA REPORTS. [VoL. 45

State v. Bemis,

tend the meetings of a board charged with duties to the public,
the action of those present, if a majority of all or a quorum au-
thorized by statute or by law, is the action of the board and
equally binding as if all had attended and expressly assented
thereto.

ORIGINAL action in the nature of quo warranto, on the
-relation of the attorney general, to determine the rights of
rival claimants to the offices of fire and police commission-
ers of the city of Omaha. Judgment in favor of William J.
Broatch, Paul Vandervoort, and Albert C. Foster.

The facts are stated in the opinion.
A. 8. Churchill, Attorney General, for the state,

E. W. Simeral and Greene & Breckenridge, for respond-
ents George P. Bemis, Charles H. Brown, and D. Clem
Deaver:

The act of 1895, chapter 10, Session Laws, is void be-
cause the section of the act it purports to amend and repeal
did not exist, and it therefore has nothing to rest on. (Ex
parte McCardle, 7 Wall. [U. 8.], 514; Coffin v. Rich, 45
Me., 507; Dogge v. State, 17 Neb., 143; State v, Berka, 20
Neb., 377; State v. Babeock, 23 Neb., 133; State v. Ben-
ton, 33 Neb., 834; Trumble v. Trumble, 37 Neb., 340; City
of South Omaha v. Tazpayers League, 42 Neb., 671; Bur-
nett v. Turner, 87 Tenn., 124; Hall v. Craig, 125 Ind., 523;
Wall v. Garrison, 11 Col., 515; Maxwell v. State, 89 Ala.,
150; Louisville & N. R. Co. v. City of East 8St. Louis, 134
111, 656; Sovereign v. State, 7 Neb., 409 ; Smails v. White, 4 -
Neb., 353; Stricklett v. State, 31 Neb., 674; Smith v. State,
34 Neb., 689.)

The act is void as being in violation of the constitutional
provision that no bill shall contain more than one subject,
and the same shall be clearly expressed in its title. (White
v. City of Lincoln, 5 Neb., 516; Ives v. Norris, 13 Neb.,
252; Wall v. Garrison, 11 Col., 515.)
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The act is broader than its title and is therefore void.
{Trumble v. Trumble, 37 Neb., 340; People v. Denahy,
20 Mich., 349; Weigel v. City of Hastings, 29 Neb., 379;
Wolf v. Taylor, 98 Ala., 254; State v. Nomland, 3 N. Dak.,
427; Elliott v. State, 91 Ga., 694; Clark v. Board of Com-
missioners of Wallace County, 39 Pac. Rep. [Kan.], 225;
Commonwealth v. Samuels, 14 Pa. C. C. Rep., 423; Perkins
v. City of Philadelphia, 156 Pa. St., 539; People v. Flem-
ing, 7 Col.,, 230; City of Grand Rapids v. Burlingame, 93
Mich., 469; Gatling v. Lane, 17 Neb., 84; In re White, 33
‘Neb., 819.)

The act is unconstitutional for the reason that it is in
<onflict with otheg sections of the city charter. (Zrumble v.
Trumble, 37 Neb., 347; City of South Omaha v. Tazpay-
ery’ League, 42 Neb., 671; Er parte Hewlett, 40 Pac. Rep.
{Nev.], 96.)

Two members of the old board were appointed for four
years from May 7, 1895. They are not legislated out by
any express provision of the act. They have never been
tried and removed. At the time of their appointment
their term of office was fixed by law. They should be
permitted to serve out their term. (State v. Board of Pub-
.dic Lands and Buildings, T Neb., 42; State v. McColl, 9
Neb., 203; State v. Seay, 64 Mo., 89.)

The provision of the act making party affiliation a test of
eligibility to office is in conflict with section 1 of the four-
teenth amendment of the constitution of the United States
providing, “ No state shall make or enforce any law which
shall abridge the privileges or immunities of citizens of
the United States; nor shall any state deprive any person
of life, liberty, or property without due process of law.”
-The provision violates section 3 of the state bill of rights,
1t also violates section 15 of article 3 of the state consti-
tution providing that the legislature shall not pass local or
~special laws “granting to any corporation, association, or
individual any special.or exclusive privilege, immunity, or
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franchise whatever.” (Attorney General v. City of Detroit,
58 Mich., 213; City of Evansville v. State, 118 Ind., 426;
Rogers v. City of Buffalo, 123 N. Y., 173.)

The law is incapable of execution, and therefore void.
(Sutherland, Statutory Construction, secs. 237, 238.)

The new board was not legally appointed. Where &
power is conferred upon three or more persons in a matter
of public concern, requiring the exercise of discretion and
judgment, and contains no directions respecting the num-
ber of those who may exercise the power, such exercise
will not be valid unless all act, or unless all meet for con-
sultation, After a legal meeting has taken place a ma-
jority may govern. (People v. Coghill, 47 Cal., 361 ; Scott
v. Detroit Young Men’s Society, 1 Doug, [Mich.], 121;
State v. Wilksville, 20 O. St., 293; Hudley v. Mayor of
City of Albany, 33 N. Y., 606; People v. Whiteside, 23
Wend. [N. Y.], 9; 26 Wend. [N. Y.}, 634.)

In absence of an emergency clause the act in providing
that the commissioners shall be appointed within thirty
days after its passage violates the following provision of
the constitution: ““No act shall take effect until three cal-
endar months after the adjournment of the session at which
it was passed, unless in case of emergency.” (Harding v.
People, 10 Col., 387.)

Courts should not hesitate to declare legislative acts in-
valid when they are found to be in substantial conflict with
the fundamental law of thestate. (State v. Bartley, 41 Neb.,
277.)

Hall, McCulloch & Clarkson, for respondents Willian
J. Broatch, Paul Vandervoort, and Albert C. Foster:

The appointment by a majority of the board is valid.
(Williams v. Inhabitants of School District, 21 Pick. [ Mass.],
82; Horton v. Garrison, 23 Barh. [N. Y.], 179; Sprague
v. Bailey, 19 Pick. [Mass.], 442; First Nat. Bank of Den-
nington v. Town of Mt. Taber, 52 Nt., 87; Louk v. Woods,
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15 IIL., 256; Walker v. Rogan, 1 Wis., 597*; Merchant v.
North, 10 O. St., 251; 19 Am. & Eng. Ency. Law, pp.
465, 466 ; Hopkins v. Scott, 38 Neb., 661.)

In support of an argument in favor of the constitution-
ality of the act the following cases were cited: (State v.
Seavey, 22 Neb., 454; State v. Smith, 35 Neb., 13; Perry
v. Gross, 25 Neb., 826; In re White, 33 Neb., 812; Miller
v. Hurford, 13 Neb., 13; Gatling v. Lane, 17 Neb., 81;
State v. Ream, 16 Neb., 681; State v. Mayor of Kearney,
28 Neb., 110; State v. McColl, 9 Neb., 203; Taylor v.
Courtnay, 15 Neb., 190; Lawson v. Gibson, 18 Neb., 137;
State v. Babeock, 21 Neb., 599; Brome v. Cuming County,
31 Neb., 362; State v. Maccuaig, 8 Neb., 215; State v.
Howe, 28 Neb., 618.)

The provision for the appointment of officers of differ-
ent political affiliations does not invalidate the act. (State
v. Seavey, 22 Neb., 454; State v. Smith, 35 Neb., 13; Peo-
ple v. Hurlbut, 24 Mlch . 93.)

The expression in the law referring to the time the ap-
pointment should be made was intended to mean thirty days
after the act took effect. (Hardin v. People, 10 Col., 387.)

Posr, J.

This is an original proceeding in the nature of a quo
warranto, on the relation of the attorney general, under the
provisions of section 714 of the Civil Code, to determine
the rights of the respondents, who claim to be members of
the board of fire and police commissioners for the city of
Omaha. By section 145 of the act of 1887, entitled “An
act incorporating metropolitan cities, and defining, regulat-
ing, and prescribing their duties, powers and government,”
hereafter referred to as the charter of the city of Omaha,
provision is made for a board of fire and police commission-
ers consisting of five members, to-wit, the mayor, and four
electors of said city to be appointed by the governor. In
1889 and 1891 said section was amended by the addition
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thereto of provisions to which reference will be hereafter
made, but which do not call for notice in this connection.
In 1895 an act was passed entitled “An act to amend
section 145 of an act entitled ‘An act incorporating met-
ropolitan cities, and defining, regulating, and prescribing
their duties, powers and government,’ approved March 30,
1887, and as subsequently amended, and to repeal said
section,” and which it is conceded took effect not later than
August 1 following, unless void for reasons hereafter con-
sidered. By the last mentioned act provision is made for
a board of fire and police commissioners consisting of three
members to be appointed by the governor, attorney general,
and commissioner of public lands and buildings, It is dis-
closed by the pleadings upon which the cause is submitted,
that on the day last named said board was composed of the
following members, to-wit: Howard B. Smith, Virgil O.
Strickler, D. Clem Deaver, and Charles H. Brown, all of
whom had been in due form appointed by the governor, and
Geo. P. Bemis, mayor of said city, and will, for conven-
ience, be referred to as the old board. On the 2d day of
August the respondents, William J. Broatch, Paul Vander-
voort, and Albert C. Foster, were named as fire and police
commissioners under the provisions of the act of 1895, the
record of their appointment being as follows:

“Avucusr 2, 1895, 10 o’clock A. M.

“Appomtmg board for the appointment of fire and po-
lice commissioners for cities of metropolitan class met pur-
suant to written notice heretofore given of said meeting.
Present, H. C. Russell, Com. P. L. & B., and A. S.
Churchill, Attorney General.

“Whereupon the following proceedings were had: Hon.
H. C. Russell was chosen chairman pro tem. and A.S.
Churchill secretary. The meeting being called to appoint
fire and police commissioners of the city of Omaha,

“ Whereapon W. J. Broatch was appointed one of the
said fire and police commissioners of said city for the term
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ending December 31, 1895, Paul Vandervoort for the term
ending December 31, 1896, and A. C. Foster for the term
ending December 31, 1897, and commissions instructed to
be issued accordingly.

“There being no other business, after waiting until
11 o’clock A. M. of said date the board adjourned.

“Record read and approved. H. C. RusseLr,

“Chairman pro tem.
“A. 8. CHURCHILL,
“Secretary.”’

Said respondents subsequently qualified in the manner
prescribed by law, and will be referred to as the new board.
Messrs. Strickler and Smith, upon the appointment and
qualification of the new board, recognized the title of the
latter and refuse to join in resisting their claims to the
offices in controversy.

It should be remarked, as preliminary to an examination
of the cause on its merits, that this court is not the keeper
of the legislative counscience, and that the motives of mem-
bers of the respective houses, or the wisdom and propriety
of the act involved, present no question of judicial cogni-
zance. That act is, we may assume, as are most if not all
measures of like character, wholly indefensible; still the
caustic arraignment of counsel should have been addressed
to another department of the governmeat, since it is not
within our province to eriticise or defend it as a matter of
legislative policy. It should be remembered, too, that all
presumptions are in favor of legislative acts, and that no
act will be declared invalid unless plainly and irreconcilably
in conflict with the constitution. With these general ob-
servations we will proceed toa consideration of the questions
discussed, and which will, so far as practicable, be examined
in the order presented by counsel for the old board.

It is in the first place claimed that section 145 of the
act of 1887 was repealed by the act of 1889 amendatory
thereof, and that the attempted amendment of 1895 is ac-
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cordingly without force or effect. That argument renders
necessary au examination of the several acts mentioned, so
far as they relate to the subject in hand. Section 145, as
originally adopted, not only provides for a board of fire and
police commissioners, not more than two of whom shall
belong to one political party, but also, in explicit terms, de-
fines their powers and duties. The act of 1889, entitled
“An act to amend sections * * * 145 * * * and
to repeal said sections as heretofore existing,” is a literal
re-enactment of the section amended, except that it provides
for the government and control of the police of the city in
accordance with rules adopted by the board of fire and po-
lice, instead of by ordinance; and the further provision
therein for the giving of bonds by the members of the
board. The act of 1891 provides for the appointment of
the members of the board from the three political parties
casting the Jargest number of votes at the last preceding
election, but is otherwise a re-enactment of section 145 as
previously amended. The following paragraph from the
brief of counsel is the strongest possible presentation of the
question from the standpoint of the old board:

“Section 145 was amended by section 46, chapter 13, Laws,
1889, and the section as originally enacted was repealed, so
that it ceased then to exist. Section 46, act of 1889, was
carried into the Compiled Statutes as section 145, chapter
12a, entitled *Cities of the Metropolitan Class,” and wasin
turn amended by section 32, chapter 7, Laws, 1891, in the
title of which it was designated as section 145 of chapter
12a, Compiled Statutes, and the section amended was ex-
pressly repealed. So that section 145, chapter 12a, Com-
piled Statutes then ceased to exist, and the law that contin-
uved thereafter in force was neither section 145 of the act of
1887, nor section 46 of the act of 1889, but section 32 of
the act of 1891, and, as section 145 of the act of 1887 had
not been in existence since 1889, the act of 1895 touches
nothing and is absolutely void.”
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The fallacy of that argument lies in the assumption that
the effect of the amendatory acts is in any proper sense a
repeal of the original section. True, as provided by sec-
tion 11, article 3, of the constitution, “ No law shall be
amended unless the new act contain the section or sections
so amended, and the section or sections so amended shall be
repealed,” but the term “repeal” is therein evidently em-
ployed in the sense in which it was understood at the time
the constitution was adopted. It had before that time been
definitely settled as a rule of construction that the simul-
taneous repeal and re-enactment of the same statute in
terms or in substance is a mere affirmance of the original act,
and not a_repeal in the strict or constitutional sense of the
term (Ely v. Holton, 15 N. Y., §95; Moore v. Mansert,
49 N. Y., 332; Fullerton v. Spring, 3 Wis., 667 ; Middleton
v. New Jersey & W. L. R. Co., 26 N. J. Eq., 269; Wright
v. Oalley, 5 Met. [Mass.], 406 ; Pacific Mail Steamship
Co. v. Joliffe, 2 Wall, [U. 8.], 450), and the rule thus
stated has been distinctly recognized by this court. (See
State v. McColl, 9 Neb., 203, and State v. Wish, 15 Neb.,
448.) In the case last cited MAXWELL, J., uses the fol-
lowing language: “We hold, therefore, that where the re-
enactment is in the words of the old statute, and was evi-
dently intended to continue in force the uninterrupted
operation of such statute, that the new act or amendment
is a mere continuation of the former act and is notin a
proper sense a repeal.” The following recent cases are in
harmony with the foregoing and sustain the validity of the
act assailed: Commonwealth v. Kenneson, 143 Mass., 418;
Hebrew Association v. Beushimal, 130 Mass., 327; Hancock
v. District of Perry Township, 78 Ia., 556 ; State v. Kibling,
63 Vt., 636. The act of 1891 did not abolish section 145
as originally enacted, or as amended in 1889, but, on the
contrary, re-enacted it in terms with the exceptions above
noted. Nor is the fact that the act of 1891 refers to the
section as it appears in the Compiled Statutes at all ma-
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terial, since it was the original act which was amended, the
reference to the compilation being for convenience only.
Of the cases to which we are referred by counsel for the
old board, Coffin v. Rich, 45 Me., 507, has been cited as
an apparent exception to the rule above stated (see 23 Am.
& Eng. Ency. of Law, 515); but the later statute, as ap-
pears from a careful examination of that case, imposed
upon stockholders of corporations a liability different from
that of the former act, and was construed as a technical
repeal rather than a mere re-enactment of the old law. In
Louisville & N. R. Co. v. City of Fast St. Louis, 134 1L,
656, the facts are not fully reported, but it appears from
the opinion of the court that the legislature had attempted
to amend a section which “had been previously amended
by a distinet and complete section.” It cannot be deter-
mined whether the act referred to was amendatory merely,
or whetRer it substituted new and distinct provisions for
the original section. In State v. Benton, 33 Neb., 823,
the act sought to be amended had been repealed by impli-
cation, leaving nothing to which the amendatory act could
apply. In Hall v. Craig, 125 Ind., 523, the question of
the validity of the later statute was not determined, the
court preferring to treat the acts as in pari maleria, al-
though earlier decisions of that court seem to sustain the
proposition here asserted, and may be regarded as excep-
tions to the rule. Other cases cited deal with repeals
proper rather than amendatory acts, and need not be ex-
amined at length. The great object to be attained by the
constitutional requirement is certainty in legislation, and
to avoid the doubt and perplexity which would inevitably
result from the amendment of statutes by reference to sen-
tences or words. Assaid by this court in State v. Babcock,
23 Neb., 128: “All that the law requires is that the amend-
atory statute shall be definite and certain as to the statute
amended, and germane to the title of the original aet.”
When tested by that rule it would seem that the reference
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to the prior act as section 145 of the act of 1887, “and as
subsequently amended,” is not appropriate merely, but is
probably the most accurate that could have been devised,
since it satisfied the demand of the constitution and is con-
sonant with reason.

It is next argued that the provisions of the law of 1895
for the removal, by the officers designated as the appoint-
ing board, of fire and police commissioners for official mis-
conduct is broader than its title, and accordingly invali-
dates the entire act; but that law is, as we have seen,
amendatory of the law of 1887, and not an independent
measure, hence we must look for its title to the act last
mentioned. We shall not examine the cases cited from
other states, since every phase of the question presented has
been fully considered by this court. The constitutional re-
quirement, viz., “ No bill shall contain more than one sub-
ject, and the same shall be clearly expressed in its title,”
(Constitution, sec. 11, art. 3,) was intended to prevent sur-
reptitious legislation, and not to prohibit comprehensive
titles. The test is not whether the title chosen is the most
appropriate, but whether it fairly indicates the scope and
purpose of the act. (Boggs v. Washington County, 10 Neb.,
297; State v. Ream, 16 Neb., 681; State v. Babcock, 23
Neb., 128; Kansas City & O. R. Co. v. Frey, 30 Neb.,
790; Paxton & Hershey Irrigating Canal & Land Co. v.
Farmers & Merchants Irvigation & Land Co., 45 Neb.,
884.) Authority to remove unfaithful officers is a proper
if not a necessary incident of municipal government, and
the provision therefore is obviously within the title of the
act “defining, regulating, and prescribing the duties and

- powers and government of cities of the metropolitan class.”

Another criticism of the act under consideration is that
it couflicts with certain other sections of the city’s charter
not therein referred to, among which are mentioned section
149a, chapter 12a, Compiled Statutes, authorizing the ap-
pointment of a police matron by the mayor, and section
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167, providing that the mayor shall receive as a member
of the board of fire and police commissioners the compen-
sation allowed other members of said board. Section 149«
is not found in the act of 1887, but in the act of 1893,
entitled “An act to provide for the appointment of a police
matron in cities, and to repeal any law inconsistent here-
with.”  That the act of 1895 conflicts with those provis-
ions is obvious, and since it embraces the entire subject-
matter of the sections mentioned, operated as a repeal
thereof by implication. (Brome v. Cuming County, 31 Neb.,
362; State v. Benton, 33 Neb., 823.)

It is argued that the act under consideration violates the
constitution of the state and the constitution of the United
States by making party affiliation a qualification for office.
The particular provision of the act assailed is the follow-
ing: “The said appointing board shall, within thirty days
from and after the passage of this act, appoint as the com-
missioners above named three citizens, at least one from
the two political parties casting the largest number of
votes for governor at the last preceding general election.
One of these shall be designated in said appointment to
serve until December 31, 1895, the second until December
31, 1896, and the third until December 31, 1897.” The
constitutional restrictions above referred to are section 3 of
our bill of rights, viz., “No person shall be deprived of
life, liberty, or property without due process of law,” and
section 15, article 3, as follows: ¢ The legislature shall not
pass local or special laws * * * oranting to any cor-
poration, association, or individual any special or exclusive
privileges, immunity, or franchise whatever;” also section
1 of the fourteenth amendment to the constitution of the
United States, viz., “No state shall make or enforce any
law which shall abridge the privileges or immunities of
citizens of the United States, nor shall any state deprive
any person of life, liberty, or property without due process
of law.” The question here presented was considered in
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State v. Seavey, 22 Neb., 454, and State v. Smith, 35 Neb.,
13, and determined adversely to the foregoing contention.
‘We have, however, on account of the importance of the
subject, concluded to briefly re-examine it in the light of
authority.

Of the cases cited by counsel for the old board, Atorney
General v. City of Detroit, 58 Mich., 213, cannot be re-
garded as authority, in view of the express restriction of the
constitution of that state, which, after prescribing the form
of oath to be taken by public officers, concludes as follows:
“And no other oath, declaration, or test shall be required
as a qualification for any office or public trust,” while the
only provision of our constitution upon the subject is that
found in section 4 of the bill of rights, viz., “No religious
test shall be required as a qualification for office.”  City of
Evansville v. State, 118 Ind., 426, appears to be in point,
but that case, if not indeed overruled, is opposed to the
dogtrine stated in the subsequent case of Hovey v. State, 119
Ind., 386, in which Elliott, C. J., uses this language: “ It
is within the authority of the legislature, by virtue of its
general power, to require that the officers of this class shall
be selected from different political parties, or that they
shall be persons of peculiar skill and experience.” Op-
posed to the contention of counsel are two classes of cases,
of which the first, and more numerous, assert, without
qualification, the power of the legislature, in the absence of
express constitutional restriction, to prescribe particular
qualifications for holding office, such as political affiliation.
Otler cases regard like provisions as directory, or, more
accurately speaking, advisory merely, and binding upon
the appointing power only within the limits of the comity
existing between different departments of government.
Of the first class may be mentioned the following cases:
Hovey v. State, supra; State v. Finger, 28 N. E. Rep. [0.],
135; Rogers v. City of Buffalo, 123 N. Y., 173 ; Peoplew.
Hoffman, 116 Ill., 587 ; Patterson v. Barlow, 60 Pa. St.,

51
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54. Among those which regard the provisions under con-
sideration as advisory merely, may be cited the following:
In re Supervisors, 43 Fed. Rep., 859; State v. Seavey, supra,
and opinion of Cooley, J., in People v. Hurlbut, 24 Mich.,
44, Tt is unnecessary to pursue the subject by examining
the merits of the views thus stated, as both are adverse to
the contention of counsel and are, it is believed, alike har-
monious with the letter and spirit of our constitution. We
observe in recent legislation, state and national, numerous
acts of this character, and which have, except in the in-
stances cited, been respected by both executive and judicial
departments of the government. A familiar illustration is
the provision of the Revised Statates of the United States
for juries drawn by commissioners of different parties.
Another is the law in force for many years for the appoirit-
ment by the circuit court of supervisors of elections in cer-
tain cases. These statutes, although frequently before the
courts for construction, have never, within our knowledge,
been assailed as unconstitutional. (See United States v. Paz-
ton, 40 Fed. Rep., 136; In re Supervisors, 43 Fed. Rep.,
859; In re Supervisors, 20 Blatch. [U. 8.}, 13)) But a
case directly in point, which has apparently been overlooked
by counsel for both parties, is the appointment by us of the
present supreme court commission under the act of 1893.
That act, it will be noticed, provides that no two of the
three commissioners therein authorized, shall be members
of the same political party. Every phase of the question
was examined by the court as then organized and although
a doubt was expressed as to the right of the legislature to
control the discretion of the appointing power, we agreed
that the provision mentioned was at least directory, a cour-
teous request of the law-making power, to which full re-
spect was accorded in the selection of our esteemed asso-
ciates of the commission. The act last referred to having
been subsequently assailed for the reasons now urged among
others, was, after full consideration, held not to conflict
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with the constitution of the state. (In re Supreme Court
Commissioners, 37 Neb., 655.) It is thus apparent that
the contention of counsel is without merit, being opposed
both by reason and the pronounced weight of authority.

It is said that the act is inconsistent and incapable of
execution by reason of the provision therein for the appoint-
ment of the board of fire and police within thirty days from
and after its passage, to-wit, April 3, 1895, whereas said
act did not take effect until three calendar months after the
adjournment of the legislature for that session, (Consti-
tation, sec. 24, art. 3.) To one familiar with legislative
methods in this state, the apparent inconsistency suggests
its own explanation, viz., that the bill, as originally intro-
duced, contained an emergency clause providing that it
should take effect upon its passage, and which was subse-
quently eliminated without amending the other provisions
thereof so as to conform to its altered condition. It is evi-
dent that by the expression, “ within thirty days from and
after the passage of this act,” is meant thirty days from the
time when said act took effect as a law. Where a statute
is ambiguous the courts, following established rules of con-
struction, adopt that interpretation which will best promote
its general object. (Endlich, Interpretation of Statutes,
196; State v. Allen, 43 Neb., 651.) The cases are numer-.
ous in which the foregoing general principle has been held:
applicable to facts substantially like those here involved..
(See Harding v. People, 10 Col., 387 Charles v. Lamber--
son, 1 Ia., 435; Price v. Hopkin, 13 Mich., 327.) In
Harding v. People, supra, it is said: “In the absence of any-
emergency clause in view of the constitutional provision,
the expression ‘after the passage of the act,’ as used in the-
law, can have but one meaning, namely, after the act goes
into effect.” With the view thus expressed we are entirely
satisfied.

Finally, it appears from the record that the governor,.
for reasons to him appearing sufficient, but which need not
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be discussed in this connection, declined to take any action
whatever under the act above mentioned, and, although
notified of the meeting called by the other members of the
appointing board, refused to attend or in any manner par-
ticipate in the selection of fire and police commissioners.
It is argued that the concurrent action of the three state
officers named in the act is essential to a valid appointment
thereunder, hence the selection of the new board at such
meeting in the absence of the governor is without authority
and void; but to that proposition we cannot give our as-
sent. On the contrary, it is clear that the presence and
participation of the governor was not indispensable, he
having been notified of the meeting and requested to at-
tend. The action of the majority is, under the circum-
stances, the action of the board, and equally binding as if
all had attended and expressly assented thereto. (McInroy
v. Benedict, 11 Johns. [N. Y.], 402; Horton v. Glarrison,
23 Barb. [N. Y.], 176; Qildersleece v. Board of Educa-
tion, 17 Abb, Pr. [N. Y.], 201; Walker v. Rogan, 1 Wis.,
597; Merchant v. North, 10 O. $t., 251; Throop, Public
Officers, 112; Mechem, Public Officers, §72.) The reason
-upon which that doctrine rests is that public interests shall
not be prejudiced by the neglect or caprice of a single mem-
ber of a public body in failing or refusing to attend upon
sufficient notice of its meetings ; but where the law expressly
requires the concurrent action of all the members of a board
or body, all must participate therein, although that rule
has no application to the act under consideration, which
does not expressly, or by implication, require the action of
all the members of the appointing board. We must not,
from what is here said, be understood as indulging in any
criticism upon the act of the governor, whose motives in re-
fusing to co-operate with the other members of the appoint-
ing board are not impugned in this proceeding. It follows,
. however, from what has been said, that the respondents
Broatch, Vandervoort, and Foster are the legally appointed
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members of the board of fire and police commissioners and
as such are entitled to the possession and emoluments of
the offices in controversy,

JUDGMENT ACCORDINGLY.

WasHINGTON D. PERCIVAL V. STATE OF N EBRASKA.
FiLED SEPTEMBER 17, 1895. No. G872.

1. Contempt: Covrrs: PUBLICATION REGARDING A PENDING
CAUSE. A publication regarding a cause during its pendency in
court, which tends to corrupt or embarrass the administration
of justice and to produce a prejudice in the minds of the publie
with respect to the merits of the cause, is a contempt and pun-
ishable.

2. : H : CONCLUSIVENESS OF ANSWER. Where,
in a proceeding for an indirect or constructive contempt, con-
sisting of the publication in a newspaper, the article upon which
the complaint is based is indefinite in its meaning and applica-
tion, and is not libelous per se, and does not, unless aided by an
inngendo, apply to the court, nor reflect upon its integrity or
purpose, and, in so far as any reflection upon the court is con-
cerned, is capable of an innocent interpretation; and the defend-
ant, in an answer sworn to by him, positively asserts that he
used the language employed in the article in a meaning other
than libelous, and with no intent to reflect upon either the in-
tegrity or honesty of purpose of the Jjudge, or to embarrass or
impede the administration of justice, such answer will be taken
as conclusive, -

ERROR to the district court for Douglas county. Tried
below before Scotr, J.

The opinion contaios a statement of the case.

Edward W. Simeral and E. R. Duffie, for plaintiff in

error:

Comment upon past proceedings is not contempt, (Storey
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v. People, 79 111.,45; Cheadle v. State, 11 N. E. Rep. [Ind.],
426; 16 Am. & Eng. Ency. Law, 405.)

The language was not per se libelous. (13 Am. & Eng.
Ency. Law, 391.)

Constructive contempt being a summary proceeding, the
language used must apply directly to the court or judge;
and if, in order to make it apply to the judge, resort must
be had to innuendo and the same is denied in the answer,
contempt does not lie. The answer must be taken as true.
(Fishback v. State, 30 N. E. Rep. [Ind.], 1088; Cheadle v.
State, 11 N. E. Rep. [Ind.], 426.)

A. 8. Churchill, Attorney General, and W. 8. Summers,
Deputy Attorney General, for the state.

Harrison, J.

In this case the plaintiff in error was proceeded against
for contempt, resulting in his conviction and sentence. It
appears that there were two trials or hearings, a judg-
ment of conviction and sentence upon the first being set
aside upon motion of plaintiff in error, and a new hearing
awarded. Tt is stated that the aftidavit or complaint,—the
basis of the first trial or hearing of the proceedings,—dif-
fered from the one upon which there was a final hearing;
but however this may be, the complaint which was pre-
gented here as containing the charge of which plaintiff in
error was convicted is as follows:

«“Comes now J. L. Kaley, county attorney in and for
the county of Douglas and state of Nebraska, and in the
name of the state of Nebraska gives the court to under-
stand and be informed, who, being sworn, on his oath says
that Washington D. Percival, on or about the 9th day of
March, 1894, in the county aforesaid, then and there
wrongfully, unlawfully, and maliciously, for the purpose
and with the intent of bringing the district court in and
for the county of Douglas and state of Nebrasia, and then
and there being presided over by Judge C. R. Scott, one
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of the judges of said district court, into disrepute and
ridicule and to cause the people to have a contempt for
said court, and for the purpose of causing it to be believed
that said court was corrupt and influenced by corrupt
motives, and for the purpose of destroying the integrity,
honor, and efficiency of said court in the administration
of public justice, and for the purpose of vilifying and
traducing said court, and to thwart the due administration
of justice in said court, and with the intent willfully to
obstruct the proceedings and hinder the due administra-
tion of justice in a suit then and there and therein pend-
ing hefore said court, to-wit, the cause of the State of
Nebraska v. T. T. Jardine, and then and there being un-
disposed of M said court, then and there wrote and pub-
lished, and caused to be published, in the Omaha Hven-
ing Bee, being a daily newspaper published in the city of
QOmaha on said 9th day of March, 1894, and of general
and extensive circulation and being generally read in said
city of Omaha and in the county of Douglas and fourth
judicial district of the state of Nebraska, and throughout
the state of Nebraska in which said court presided over by
said Judge C. R. Scott, then and there being the criminal
section of the said district court, aud was and is one of the
courts of said judicial district, of and concerning said
court the following false, scandalous, contemptuous, and
- defamatory matter, that is to say: ‘Justice Without Equal-
ity.—Sentences Adjusted to Fit the Men.—One Party to a
Crime Gets a Five-Year Sentence in the Penitentiary,
While Another Gets the Benefit of a Pull. Persons who
were around the criminal section of the district court yes-
terday afternoon witnessed a striking illustration of what
it is to be possessed of a pull. The same persons were
also given an illustration of how easy it is for a man to
keep out of the penitentiary if the pull is worked for all
it is worth,” intending then and there and thereby wrong-
fully, unlawfully, and contemptuously to cause it to be be-
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lieved that said court presided over by said Judge C. R.
Scott was corrupt and influenced by corrupt motives.”
After some preliminary pleas were filed on behalf of
plaintiff in error and heard and disposed of by the court,
and an affidavit in the nature of an answer, which was
verified positively, was filed for the party charged, in
which he denied that he wrote, or caused to be written or
published, the following portion of the article quoted in
the information, viz.: “Justice Without Equality.—Sen-
tences Adjusted to Fit the Men.—One Party to a Crime
Gets a Five-Year Senteuce in the Penitentiary, While An-
other Gets the Benefit of a Pull,” but admitted that he
wrote the remainder of the article set forth in the infor-
mation, which was as follows: ‘‘ Persons whe were around
the criminal section of the district court yesterday after-
noon witnessed a striking illustration of what it is to be
possessed of a pull.  The same persons were also given an
illustration of how easy it is for a man to keep out of the
penitentiary if the pull is worked for all it is worth,” and
it does not appear, and is not shown, that plaintiff in error
was the author or caused to be published any more of the
article alleged in the complaint than the portion the author-
ship of which he admitted in his answer. We then have
here a charge of not direct, but constructive contempt
alleged to have been committed by the writing and publi-
cation of such admitted portion of the article. It is con=-
tended by counsel that the portion of the article written
or published, or caused to be published, by the plaintiff in
error, did not constitute a contempt of court. In sectiom
669 of the Code of Civil Procedure, under the head of
«“Contempt,” it is provided: ‘“Every court of record
shall have power to punish by fine and imprisonment, or
by either, as for criminal contempt, persons guilty of
* * *  Tourth—Any wilful attempt to obstruct the
proceedings, or hinder the due administration of justice iw
any suit, proceedings, or process pending before the courts.”
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In 2 Bishop, Criminal Law, 259, it is stated: “By the
commonly accepted doctrine, any publication, whether by
parties or strangers, relating to a cause in court, tending to
prejudice the public as to its merits, and to corrupt or em-
barrass the administration of justice,—or reflecting on the
tribunal or its proceedings, or on the parties, the jurors, the
witnesses, or the counsel,—may be visited as a contempt.”
It has also been said that the power to punish for contempt
“is inherent in courts of justice, necessary for self-protec-
tion and an essential auxiliary to the pure administration
of the law.” (People v. Wilson, 64 Ill., 195, 16 Am. Rep.,
542.) These are general rules, and we will now turn to
some which, though general, are more specifically applica-
ble to the facts and circumstances as developed in the case
at bar. The general rule is that to constitute any publi-
cation a contempt, it must have reference to a matter then
pending in court and be of a character tending to the
injury of pending proceedings upon it, and of the subse-
quent proceeding. (Rapalje, Contempt, sec. 56; 2 Bishop,
Criminal Law, sec. 262; Fishback v. State, 30 N. E. Rep.,
[Ind.], 1088; State v. Sweetland, 54 N. W. Rep. [S. Dak.],
415) The plaintiff in error, in his answer, denied that
he used the words in the portion of the article written by
him which is set forth in the complaint with intention to
cast upon either the court or its officers any imputation or
charge of corruption or lack of integrity, and with in-
tent to embarrass or impede the administration of justice.
“If the article is per se libelous, making a direct charge
against the court or jury, admitting of but one fair and
reasonable construction, and requiring no innuendo to
apply its meaning to the court, then it would be trifling
with justice to say that the publisher could admit the
publication and deny that he intended the plain and un-
mistakable meaning which the language used conveys; but
when the language used in an article is not per se libelous,
and only becomes so and made to apply to the court by the
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use of innuendoes, and if fairly susceptible of an innocent
meaning so far as any reflection upon the court is con-
cerned, and defendant answers under oath that he used it
in a sense not libelous and declares he intended no imputa-
tion upon the court, either impugning the motives or integ-
rity of the judge or to embarrass the administration of
justice, his answer must be taken as conclusive.” (Cheadle
v. State, 11 N. E. Rep., 426; Fishback v. State, supra.)
We think the above rule a correct one. The language
of the portion of the article proved or admitted by the
plaintiff in error to be his production (we will quote it
again), “Persons who were around the criminal section of
the district court yesterday afternoon witnessed a striking
illustration of what it is to be possessed of a pull. The
same persons were also given an illustration of how easy it
is for a man to keep out of the penitentiary if the pull is
worked for all it is worth,” cannot be said, upon its face
and without an innuendo, to apply or refer to the court
proper or its officers, or to jurors or witnesses, or to one
more than another, or to be libelous per se, or that it clearly
charges, as is stated in the complaint, that the court was
corrupt and influenced by corrupt motives, or to so charge
with reference to any particular person or persons, or to
any one more than another. It cannot be said, upon its
face, to refer to any case pending at the time it was written
and published or to any designated case. In its terms it
deals with some past transaction or proceedings. The
phrase “possessed of a pull” is, to speak strictly, without
an intelligible meaning, aund is, in any event, so doubtful
and uncertain that it cannot be applied as imputing that
the court was corrupt as is claimed in the complaint, with
any greater certainty than it may be said to refer to some
other person or persons or to actions or motives erroneous
and improper, but not corrupt. The portion of the article
admitted and proved to be the work of plaintiff in error
and the proof made were insufficient to support a charge
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and conviction of contempt and sentence therefor. (Statev.
Sweetland, supra.) We desire to state that we are only
herein passing upon the portion of the article admitted or
proved in the present case to have been penned by the
plaintiff in error, and that no other parts of the article
with which this seems to have been connected have been
considered, nor has the probable effect or meaning of the
portion herein involved been contemplated when read in
connection and as a part of the whole article, It follows
from the views herein expressed that the judgment of the
district court must be

REVERSED AND PLAINTIFF IN ERROR DISCHARGED.

IN rE BArRBARA HAVLIK,
FILED SEPTEMBER 17, 1895. No. 6706.

1. Habeas Corpus: REVIEW. ‘‘Mere errors and irregularities in
a judgment or proceeding of a court in a criminal case under
and by virtue of which a person is imprisoned, which are not
of such a character as render the proceedings void, cannot be
reviewed on an application for a writ of habeas corpus. That
writ cannot operate as a writ of error.”” In re Beils, 36 Neb.,
282; State v. Crinklaw, 40 Neb., 759, followed.

2, Contempt: JurispicTioN: HABEAS CORPUS. Where the law:
did not authorize contempt proceedings under and by virtue of
which a party was imprisoned, there was a lack of jurisdiction
and the judgment void and habeas corpus a proper remedy to ob-
tain a release from imprisonment,

3. Proceedings in Aid of Execution. In proceedings in aid of
execution, as provided for in sections 532 to 549, inclusive, of
the Code, any property of the judgment debtor not exempt by
law and in the hands of third persons may be ordered to be ap-
plied to the satisfaction of the judgment, and such order may
be enforced by the ordinary legal methods of procedure.

4. ; ORDERS: DISOBEDIENCE: CONTEMPT. An order in pro-
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ceedings in aid of execution as provided for in the Code of Civil
Procedure, to a third person to tuarn over property in his or her
possession to be applied in discharge of the judgment, it diso-
beyed, cannot be enforced by imprisonment of the party so or-
dered, as for a contempt under section 546 of the Code.

ORIGINAL application for writ of habeas corpus. Pris-
oner discharged.

Reese & Gilkeson, W. B. Comstock, and H. A. Reese, for
petitioner. ‘

Simpson & Sornborger and Good & Good, contra.

HARrRrisoN, J.

It appears from the record in this case that the National
Bank of Wahoo obtained a judgment in the county court
of Saunders county against Frank Havlik for the sum of
$567.34 and costs of suit, upon which execution was issued
of date November 16, 1893, and delivered to an officer and
was returned “no property found.” On the day of the re-
turn of the execution the president of the bank filed with
the court an affidavit in which it was stated, with other
usual averments, that the defendant, or judgment debtor,
was the owner of property not exempt under the law from
being subjected to the payment of his debts, and which he
concealed, and, upon application, an order was issued citing
the debtor to appear and answer under oath such inquiries
as might be made of him touching his property. The
debtor appeared, and as a result of his examination it was
concluded that Barbara Havlik, the petitioner herein, had
in her possession and control three promissory notes of the
aggregate sum of $2,200, the property of the judgment
debtor, and not exempt by law from being applied to the
payment of his debts, and that they were placed in her hands
for the purpose of hindering and delaying the bank in the
collection of the amount due it, and in fraud of its rights
in the premises, and thereupon a citation was served upon



Vor. 45] SEPTEMBER TERM, 1895. 749

In re Havlik.

Barbara Havlik commanding her to appear and answer
concerning any.property in her possession or under her con-
trol belonging to the judgment debtor. This citation she
did not obey, and a bench warrant was issued and she was
brought into court and questioned, and pursuant to the con-
clusions and findings of the court from the evidence elicited
during her examination and that of Frank Havlik she was
ordered to deliver into court, within ten days, the promis-
sory notes, to be applied toward the payment of the bank’s
judgment. Of this order there was personal service, but she
failed and refused to comply therewith, and a complaint was
filed charging her with contempt of court in so failing and
refusing to comply with the coart’s order, and, as a result
of a hearing upon such complaint, she was adjudged guilty
of a contempt and ordered to be confined in the jail of the
county until she obeyed the order of the court in reference
to the promissory notes, and, upon being imprisoned in the
county jail, she applied to this court for a writ of habeas
corpus, which was issued, and the sheriff of Saunders county
has made return thereto and an issue of law has been joined.

It is stated in the applicant’s petition,among other things,
that the applicant has at all times insisted that the promis-
sory notes in question were her property, and hence she de-
clined to turn them over to the court to be applied in pay-
ment of the debts of Frank Havlik. There are two main
questions raised and discussed in the case as presented here:
One is, Is habeas corpus the proper remedy or should the
applicant have appealed or prosecuted a writ of error from
the decision of the sentencing court? And the other, Was
the adjudication of the trial court void or was it only ir-
regular or erroneous? The two are so connected that an
answer to the latter will determine the disposition to be
made of the former, for, if the judgment of the court, by
virtue of which the applicant was committed to prison, was
merely irregular or erroneous, then appeal or error was the
proper remedy and it cannot be reviewed in a habeas corpus
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procecding. (Ex parte Fisher, 6 Neb., 309; Inre Betts, 36
Neb., 283; State v. Crinklaw, 40 Neb., 759.) Bat if the
judgment under which she was imprisoned was for any rea-
son void, then habeas corpus was proper and she can be re-
leased in the present proceeding. ‘“Where the proceedings
are wholly void, because of want of jurisdiction of the
court over the subject matter, or are illegal, as distinguish-
able from being merely erroneous, the writ of habeas cor-
pus is an appropriate remedy. (In re Betls, 36 Neb., 282,
and cases cited.)

The proceedings which resulted in the imprisonment of
the applicant herein were instituted under the provisions of
chapter 2, title 14, of the Code of Civil Procedure, desig-
nated “Proceedings in Aid of Execution,” and more par-
ticularly sections 532, 538, 541, 546, and 547 thereof,
(Code, title 14, ch. 2.) These sections provide for an ex-
amination of the debtor’s debtor before the judge or a
referee, and if from the information thus obtained the
judge shall conclude that there is any money or property
in the hands of the person or corporation examined due
the judgment debtor, the judge “may order it to be ap-
plied toward the satisfaction of the judgment.” The
main intent and purpose of the provisions of the sections
under the head of “Proceedings in Aid of Execution”
is evidently the discovery of mouney or property of the
judgment debtor liable to be applied toward the satisfac-
tion of the indebtedness, and the order to the third person
who was not a party to the original action, or to these
summary proceedings, except as cited to appear and answer,
if complied with, while it might operate a discharge of all
claims by anyone against such person in regard to the
moneys or property involved, yet where such third person
claims ownership of the money or property his or her
right cannot be fully concluded in the summary manner
set forth in the chapter to which we have referred. The
judge has a right to direct how the money or proceeds of
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any property disclosed shall be applied, and the means of
enforcing his directions must be through the ordinary pro-
cesses of the law. In this case Barbara Havlik was not
a party to the original action or the judgment resulting
therefrom against Frank IJavlik, and she claimed the
credits or property which it was ordered should be applied
to the satisfaction of the judgment against Frank Havlik
as her own and refused, as she had a right to, to turn it
over to be so applied, and she had a right to maintain her
claim of ownership in any of the ordinary proceedings by
law contemplated in and applicable to such circumstances
and conditions, and there was no authorization of the en-
forcement of a compliance with the order on her part by
her imprisonment in contempt proceedings. These sections
of our Code, with some few exceptions which are unim-
portant so far as any bearing upon the question herein is
concerned, are also embodied in the Code of the state of
Ohio and have been construed by the supreme court of
that state and support the views herein expressed. (See
Union Bank of Rochester v. Union Bank of Sandusky, 6 O.
St., 254; Edgarton v. Hanna, 11 O. St., 323; and see,
also, Estey v. Fuller Implement Co., 47 N. W. Rep. [Ia.],
1025; 2 Freeman, Executions, sec. 405; West Side Bank
v. Pugsley, 12 Abb. Pr., n. s. [N. Y.],28.) The law not
authorizing or warranting the imprisonment of the appli-
cant herein for non-compliance with the order made, or her
punishment as for contempt, the court or judge had no
jurisdiction to adjudge her to be imprisoned, and the judg-
ment in the contempt proceedings was void and habeas
corpus the proper remedy. (See citations hereinbefore made
in support of the rule. See, also, Spelling, Extraordi-
nary Relief, secs. 1202-1243, pp. 988-1025; People v.
Kelly, 24 N. Y., 74; Freeman, Judgments, sec. 624.) It
follows that the demurrer to the application for the writ
must be overruled and the

PETITIONER LISCHARGED.
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STATE OF NEBKASKA, EX REL. FRANK SHAFFER, V.
Hexry E. BoWMAN ET AL,

FILED SEPTEMBER 17, 1895. No. 4160.

Mandamus. A writ of mandamus will issue only when the right to
require the performance of the desired act is clear.

ORr1eINAL application for mandamus.  Writ denied.
Williamn Leese and F. B. Beall, for relator.
C. C. Flansburg and J. G. Thompson, contra.

Ryax, C.

This application for a mandamus was filed April 8, 1890.
The relator in his petition alleged that the city of Alma in
the year 1890 was a city of the second class, containing
more than one thousand inhabitants; that said city was
made up of three wards; that on the first Tuesday of
April, 1890, the relator was a candidate for the office of
councilman of the first ward and received the same number
of votes as did the candidate opposing him; and that the
respondents, who were judges of the election in the said
ward, had duly delivered to the city clerk of Alma the bal-
lots cast and poll books used in said first ward election
without having previously determined by ballot which can-
didate should serve as councilman from the first ward., The
prayer was for a writ of mandamus requiring the respond-
ents to assemble forthwith and determine the aforesaid tie
vote by ballot and certify the result to the city clerk and
council of said city. By their answer filed October 2, 1891,
the respondents alleged that they had never been requested
to determine the said tie vote until the poll books and ballots
had passed out of the hands of themselves as election
judges. We have been cited to no statute which in terms
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makes provision for the above contingency. Section 45,
chapter 26, Compiled Statutes, provides that where the tie
is between two persons who are candidates for a township
office the clerk shall notify both to appear at his office at a
given time to determine the same by lot before the board
and that the certificate of election shall be given accord-
ingly. If the above proceedings prescribed by the chapter
entitled *“ Elections”” are by analogy to be deemed applicable
to elections in cities of the class to which Alma belongs, as
probably they should be, the petition should have stated
that the city clerk had taken the step above indicated be-
fore a decision could be required by lot, and, even then, the
general powers of the judges of election would not so nearly
correspond to those of the board as would the powers of
the city council. The writ is denied.

WRIT DENIED.

Paur H. LEADER ET AL., APPELLEES, V. M. M. TIER-
NEY ET AL., APPELLANTS,

FiLep SEPTEMBER 17, 1895. No. 6165.

Trusts: ACTIONS ToO ENFORCE. A party who had furnished means
to pay for an interest in real property purchased for certain par-
ties contributing thereto and of which, for convenience, the title
had been taken in the name of one investor for the benefit of all
contributors, is entitled to maintain an equitable action for the
enforcement of the trust which, by reason of the foregoing facts,
bad arisen in his favor against said associate holding title.

APPEAL from the district court of Dakota county. Heard
below before NORRIs, J.

J. J. McAllister and Argo, McDugfie & Argo, for appel-
lants, ®
52
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R. E. Evans and Jay & Beck, contra.

Ryan, C.

This action was brought in the district court of Dakota
county by the appellees to compel M. M. Tierney to con-
vey to appellees certain lots, which, it was alleged, had been
purchased and paid for by said appellees and said Tierney
jointly. It was alleged. that, for convenience in making
conveyances of said lots, the title was taken in the name
of M. M. Tierney, who had not only refused to execute
conveyances to appellees as his trust relation required, but
had conveyed some of the lots to John H. Burke, and some
to Laura A. Tierney, in disregard of the rights of the
appellees. The two individuals last named were joined as
defendants, and as against their claims it was averred that
they were not bona fide purchasers, and held such interests
as they had subordinate to the rights of the appellees.
The %ppellants, in effect, denied each of the allegations of
the petition, and themselves in their own individual rights
prayed that title might be decreed in their favor. By reply
the averments of the answer were denied and, upon a trial,
these issues were found in favor of the appellees, It is
urged that the agreement alleged in the petition is within
the statute of frauds, and that, therefore, the appellees,
though they may have furnished the means for making
payment of one-third of the purchase price, are remedi-
less, because the subject-matter was real property, and of
the trust there exists no written evidence. Section 3,chapter
32, Compiled Statutes, provides: “No estate or interest in
land, other than leases for a term not exceeding one year,
nor any trust or power over or concerning lands, or in any
manuer relating thereto, shall hereafter be created, granted,
assigned, or surrendered, or declared, unless by act or
operation of law, or by a deed of conveyance in writing,
subscribed by the party creating, granting, assigning, sur-

[
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rendering, or declaring the same.”” In the sections imme-
diately following the above it is provided that the above
section shall not be construed to prevent the arising of any
trust by operation of law. In Carter v. Gibson, 29 Neb.,
324, it was held that a trust, though not created by such
an instrument as would be requisite to convey an interest
in real property, was not within the inhibition of the above
sections and could be enforced. The construction given the
above sections equally applies to the case at bar. There is
" no theory upon which the testimony of one party can be
harmonized with that of the other. Evidently the district
court rejected the testimony of appellants, and the proofs,
under such circumstances, were as clear and satisfactory as
were required in Robinson v. Jones, 31 Neb., 20. The
judgment of the district court is
AFFIRMED..

HeNRY WORTENDYKE V. GEORGE E. SALLADIN.
FiLEDp SEPTEMBER 17, 1895. No. 5910.

Fraudulent Conveyances: INSOLVENT CORPORATIONS: PREF--
ERENCE IN FAVOR OF STOCKHOLDER. Where the holder of"
stock of an insolvent corporation, just before its final suspen-
sion of business, obtained assignments to himself of such an
amount of the corporation’s bills receivable as to fully secure
claims owing to such stockholder and a partnership firm of which
he was a member, leaving almost no assets for the payment of"
the other creditors of the corporation, the intent with which
such preference was made and received was a question of fact
for the jury, and its verdict upon proof of the above facts, that
such preference was fraudulent ag, against creditors of the cor-
poration, will not be disturbed as unwarranted in fact or in law.

ErRoR from the district court of Seward county. Tried
below before BATEs, J.
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G. M. Lambertson, for plaintiff in error:

A failing bank has the right both to borrow money and
to give security for the payment thereof, and may also se-
cure creditors for antecedent debts if done in good faith,
(Hershiser v. Higman, 31 Neb., 534; Davis v. Scott, 22
Neb., 1564; Bierbower v. Polk, 17 Neb., 278; Ward v, Par-
lin, 30 Neb., 376; Brown v. Williams, 34 Neb., 376; Kava-
naugh v. Oberfelder, 37 Neb., 647.)

A stockhiolder who has a deposit in the bank, subject to’
checls, may, in consideration of not withdrawing the de-
posit, take security for the payment thereof. (Zwin-Lick
Oil Co. v. Marbury, 91 U. 8., 589; Omaha Hotel Co. v.
Wade, 97 U. S., 13; Santa Cruz R. Co. v. Spreckles, 65
Cal., 193; Hallam v. Indianola Hotel Co., 56 Ia., 178;
Duncombe v. New York, H. & N. R. Co., 88 N. Y., 1;
Borland v. Haven, 37 Fed. Rep., 406.)

The court in giving the seventh instruction asked by de-
fendant that a stockholder could loan money to a bank and
take security for payment, and in giving the seventh in-
straction asked by plaintiff that such a loan was void if
the intention was also to obtain security for other money
due him, had a tendency to confuse and mislead the jury.
(McCleneghan v. Omaha & R. V. R. Co., 25 Neb., 523;
Wasson v. Palmer, 13 Neb., 376; Fitzgerald v. Meyer, 25
Neb., 77; School District v. Foster, 31 Neb., 501.)

R. 8. Norval and R. P. Anderson, contra.

Ryaw, C.

The Northwestern Banking Company was, from the
year 1884 till January 29, 1889, engaged in the business of
banking at Milford, in Seward county. There was no copy
of its articles of incorporation filed in the office of the county
clerk of said county, though during the entire interval of
time above indicated this company did business as, and
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claimed to be, a corporation. The decision of this case
does not tequire us 1o give great weight to this omission
and the company will therefore be treated as though incor-
porated in exact compliance with the statutes of this state.
Henry Wortendyke, the plaintiff in error, was an owner of
a small amount of the company’s capital stock on January
28, 1889. Mr. Emerson, the company’s general manager,
on that day said to Mr. Wortendyke that there was a run
on the bank and that it was short of currency. It was
then arranged between these two persons that Mr. Worten-
dyke should borrow a thousand dollars at Seward for the
use of the banking company. For this purpose he pro-
ceeded to Seward and borrowed on his own credit the sum
of $2,000. One-half of this he left in the bank at the
place last named, and with the other half, between 10 and
11 o’clock in the forenoon of January 29, 1889, he re-
turned to Milford. The amount left at Seward seems
for the most part, if not altogether, to have been drawn
out upon the checks of Mr. Wortendyke in payment of
deposits owing by the banking company. It is not dis-
closed what was done with the cash brought by Mr, Wor-
tendyke to Milford in the forenoon of January 29, afore-
said, but it is very certain that in the afternoon of that
day the banking company ceased to do business. A few
days thereafter Mr. Salladin became its assignee and in
that capacity brought this action, the occasion and nature
of which we shall now describe.

At the time that Mr. Wortendyke went to Seward he was
associated, as a partner in the insurance business, with Rich-
ard Spelts. The style of this firm was Wortendyke &
Spelts, and on January 28, 1889, it had a deposit with the
banking company to the amount of about $430. Mr.
‘Wortendyke’s deposit with the same banking company was
to the amount of $212.50. To indemnify Mr. Worten-
dyke in respect to the money borrowed by him at Seward,
and to secure the above deposits, Mr. Emerson transferred
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to Mr. Wortendyke notes held by the banking company
to the amount of $3,500. When the assignee shortly af-
terward took possession of the assets of the banking com-
pany, it was found that they amounted to but little over
$2,000, while its liabilities, as it has since transpired, ex-
ceeded $20,000. This action was brought by the assignee
to recover from Mr. Wortendyke $2,475, which it was al-
leged was the amount of the collaterals which Mr. Wor-
tendyke had, upon demand, wrongfully refused to pay to
said assignee. The theory upon which this was claimed
was that Mr. Wortendyke, a stockholder of the banking
company, by means of u fraudulent arrangement with the
general manager, had secured possession of a large part of
its assets, and, with intent to defraud its depositors and
other creditors, had wrongfully converted the aforesaid
amount thereof to his own use. In his answer Mr. Wor-
tendyke averred that of the sum he had borrowed at Sew-
ard he had turned over to the banking company $1,644,
which had been used to pay its depositors; that he had re-
tained $213, which the banking company owed him as
depositor, and the sum of $431.15, likewise a deposit, which
was due Wortendyke & Spelts, and that he had paid out
$186 as attorney’s fees and other expenses of collecting the
aforesaid notes. There was a reply in denial of each of
these allegations of the answer. A trial was had of the
above issues to Dajury, which returned a verdict in favor of
the assignee for the sum of $700, upon which judgment was
duly rendered. This was on March 17, 1892. This ver-
dict was for less than the aggregate amount of the deposits
of Wortendyke & Spelts and Mr. Wortendyke, with seven
per cent thereon computed from January 29, 1889. Upon
consideration of the entire evidence we see no reason for
reversing the judgment of the district court whereby the
verdict was sanctioned.

In respect to the money borrowed for and used by the
bank to tide over an emergency the language of Mr. Jus-
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tice Miller in Twin-Lick Oil Co. v. Marbury, 91 U. S,,
589, was perhaps applicable. This language, quoted with
approval in Gorder v. Plattsmouth Canning Co., 36 Neb.,
548, was as follows: * While it is true that the defendant,
as a director of the corporation, was bound by all those
rules of conscientious fairness which courts of equity have
imposed as the guides for dealing in such cases, it cannot be
maintained that any rule forbids one director among sev-
eral from loaning money to the corporation when the money
is needed, and the transaction is open and otherwise free from
blame. No adjudged case has gone so far as this. Sucha
doctrine, while it would afford little protection to the cor-
poration against actual frand or oppression, would deprive it
of the aid of those most interested in giving aid judiciously
and best qualified to judge of the unecessity of that aid,
and of the extent to which it may safely be given.” These
considerations, however, have no applicability to such de-
posits as were due Wortendyke & Spelts and Mr. Wor-
tendyke when the latter, just before the banking company
suspended business, obtained collateral security for the full
amount in which, as a creditor, he was in any way inter-
ested. Whether or not the preference was fraudulent was
a question of fact for the jury, and with its verdict in the
light of the evidence we find no cause for complaint by the
plaintiff in error. The seventh instruction given by the
court was a fair statement of the rule which should govern
the jury in considering the effect of taking security for the
deposits hereinbefore referred to, and the criticism of this
instruction cannot receive our sanction,

Instructions numbered 3, 6, and 7, asked by the plaintiff
and given, are in gross assailed by one assignment, which
questions the correctness of the general rule hereinbefore
held applicable to the security taken for the deposit due
from the banking company to Mr. Wortendyke and to
Wortendyke & Spelts. An extended review of these in-
structions is therefore unnecessary.
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The refusal of the court to give instructions requested
by the defendant numbered 1, 2, 3, 4, 5 is called in ques-
tion by a single assignment. The rules of law applicable
to this case, and embodied in the instructions which were
numbered 4 and 5, were by the court upon its own motion
stated to the jury as favorably as the defendant was enti-
tled to have them stated, hence this assignment must be
disregarded. There is found no error in the record and
the judgment of the district court is

AFFIRMED.

Norval, C. J., not sitting,

Mary C. RingwaALT 7. WaBasH RArLroap CoMpPANY
ET AL.

FILED SEPTEMBER 17, 1895. No. 6142.

1. Carriers: LIABILITY FOR BAGGAGE OF PASSENGERS. A com-
mon carrier undertaking to transport the baggage of its passen-
gers is held by the law to the strictest accountability; and if
the carrier receives such baggage, and undertakes its carriage, it
cannot be relieved from liability therefor by anything save the
act of God or the public enemy; but a carrier is not liable for
the baggage of its passenger unless the evidence shows that the
baggage claimed to be lost and sued for came into the possession
of the carrier.

: EVIDENCE. R. purchased from the Wabash Rail-
road Company at Omaha, Nebraska, a ticket from that place to
Lexington, Kentucky., In making the journey according to the
terms of the ticket R. traveled first over a line of the Union
Pacific Railway Company, then over a line of the Wabash Rail-
road Company, thence over the lines of other carriers tv Lexing-
ton. On the afternoon of the day she began her journey froms
Omaha, R. placed her jewelry in her trunk, locked it, and de-
livered it to a drayman, by whom it was transported from her
residence to the depot of said Union Pacific Railway Company,
whose agent then accepted the trunk and checked it through to
Lexington. The last carrier, at its depot in Lexington, deliv-
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ered the trunk to a drayman, who hauled it to R.’s residence
where it was opened, and R. then discovered that her jewelry
was missing. The trunk bore no indication of having been
opened or tampered with. In a suit by R. against the Wabash
Railroad Company for the value of said jewelry, held, (1) that
the trunk while in the possession of the draymen at Omaha and
Lexington was in the possession of R.’s agents; (2) that until
some evidence was introduced showing the trunk was not opened
nor tampered with while in the possession of said draymen the
presumption would not arise that the jewelry was lost from the
trunk while in the possession of any of the said railroad com-
panies.

ERROR from the district court of Douglas county. Tried
below before KEYSOR, J.

Morris & Beekman, for plaintiff in error, cited: Candee
v. Pennsylvania R. Co., 21 Wis., 587; Illinois Central R.
Co. v. Copeland, 24 IlL., 332; Gray v. Jackson, 51 N. H.,
9; Morse v. Brainerd, 41 Vt., 550; Root v. G'reat Western
R. Co., 45 N. Y., 524; Atchison, T. & S. F. R. Co. wv.
Roach, 35 Kan., 740; Hill Mfg. Co. v. Boston & L. E. Co.,
104 Mass., 122; Ohio & M. R. Co. v. McCarthy, 96 U.
S., 2568; Peet v. Chicago & N. W. R. Co., 19 Wis, 119;
Ogdensburg & L. C. R. Co. v. Pratt, 22 Wall. [U. 8.],
123; Texas & P. R. Co. v. Fort, 9 Am. & Eng. R. Cases
[Tex.}, 392; Texas & P. R. Co. v. Ferguson, 9 Am. &
Eng. R. Cases [Tex.], 395; Louisville, N. A. & C. E. Co.
v. Nicholai, 30 N. E. Rep. [Ind.], 424; Beard v. St. Louis,
A. & T H. R. Co., 19 Ia., 528; FEvansville & C. B. Co. v.
Androscoggin, 89 U. 8., §94. .

John L. Webster, contra, cited: 2 Beach, Railways, sec.
906; Kessler v. New York C. & H. R. R. Co., 61 N. Y.,
538; Montgomery & E. R. Co. v. Culver, 75 Ala., 587;
Michigan C. R. Co. v. Mineral Springs Mfg. Co., 16 Wall.
[U. 8.], 318; Croft v. Baltimore & O. R. Co., 1 McA. [D.
C.], 492; Kerrigan v. Southern P. R. Co., 81 Cal., 248;
Myrick v. Michigan C. R. Co., 107 U. 8., 107.
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Racgax, C.

In April, 1890, Mrs. Mary C. Ringwalt purchased of
the Wabash Railroad Company at Omaha, Nebraska, a
railroad ticket from that city to Lexington, Kentucky.
In the journey on the ticket Mrs, Ringwalt traveled over
the line of the Union Pacific Railway Company from
Omaha to Council Bluffs, Towa; from Council Bluffs,
Yowa, to St. Louis, Missouri, over the lines of the Wabash
Railroad Company and the Omaha & St. Louis Railroad
Company; from St. Louis, Missouri, to Cincinnati, Ohio,
over the line of the Ohio & Mississippi Railroad Com-
pany; and from Cincinnati, Ohio, to Lexington, Ken-
tucky, over the line of the Cincinnati Southern Railway
Company. On the day that Mrs. Ringwalt left the city
of Omaha to make her journey she delivered her trunk,
containing certain articles of personal property, to the
Wabash Railroad Company for transportation as baggage
to Lexington. The delivery of the trunk was made to the
Wabash Railroad Company by delivering it to the Union
Pacific Railway Company at its depot in the city of Omaha,
the first carrier over whose line of road Mrs. Ringwalt
would travel in making her journey according to the terms
of her ticket. The agent of the Union Pacific Railway
Company examined the ticket held by Mrs. Ringwalt,
punched the same, accepted the trunk or baggage of Mrs,
Ringwalt, and checked the same through to Lexington, de-
livering at the same time to Mrs. Ringwalt the ordinary
railroad check or receipt used by common carriers in this
country, and the production of which at Lexington would
authorize the delivery of the trunk to the holder of said
check or receipt. Mrs. Ringwalt brought this suit in the
district court of Douglas county against the Wabash Rail-
road Company to recover the value of certain jewelry be-
longing to her and which she alleges was in said trunk
when it was accepted and checked by the Wabash Railroad
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Company, and which jewelry was stolen from said trunk
while in transit between the cities of Omaha, Nebraska,
and Lexington, Kentucky. At the close of the evidence
the jury, in obedience to an instruction of the district court,
returned a verdict in favor of the Wabash Railroad Com-
pany, and to reverse the judgment of dismissal entered upon
this verdict against her Mrs. Ringwalt has prosecuted to
this court a petition in error. .
There are a number of interesting and important legal
questions extensively discussed in the briefs of counsel for
the respective parties to this case, but an examination of
these questions becomes unnecessary in view of the fact
that we have reached the conclusion that the judgment of
the distriet court must be sustained solely on the ground
that the evidence in the record is insufficient to sustain a
finding and judgment against the Wabash Railroad Com-
pany for the property sued for. The evidence is that the
jewelry was placed in the bottom of the trunk By Mrs.
Ringwalt at her residence, or where she was stopping, in
the city of Omaha, about 3 o’clock in the afternoon; that
the trunk was locked and sent by an expressman or dray-
man to the Union Pacific depot, where it was checked about
4 o’clock in the afternoon of the same day. The trunk
appears to have reached Lexington, Kentucky, late in the
afternoon and was taken from the depot of the carrier last
transporting it to the residence or stopping place of Mrs.
Ringwalt in Lexington by an expressman or drayman.
In the night of the arrival of said trunk Mrs. Ringwalt
opened the same and then discovered that the jewelry sued
for was missing. The condition of the trunk was appar-
ently in all respects the same when received by Mrs. Ring-
walt in Lexington that it was when she started it from
Omaha. The lock of the trunk had not been broken, nor
had the trunk been opened, so far as could be ascertained.
We assume for the purposes of this case the competency
of the Wabash Railroad Company to enter into a contract
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with Mrs. Ringwalt to transport herself and baggage from
the city of Omaha, Nebraska, to Lexington, Kentucky, and
that the Wabash Railroad Company would be liable to Mrs,
Ringwalt for any default in the performance of such con-
tract. We also assume that the Union Pacific Railway
Company, in all that it did towards the transporting of
Mrs. Ringwalt on the ticket she held from Omaha to Coun-
cil Bluffs, and in accepting, checking, and forwarding her
trunk or baggage was acting for and on the behalf of the
Wabash Railroad Company; and if the evidence would
support a finding that the jewelry sued for in this action
was in the trunk of Mrs. Ringwalt at the time the trunk
was accepted and checked by the agent of the Union Pacific
Railway Company at the depot in Omaha, by virtue of the
ticket held by Mrs. Ringwalt, and if the evidence would
support the further finding that said jewelry was not in
said trunk at the time it was delivered to Mrs. Ringwalt
by the last carrier at Lexington, then we have no doubt as
to the accountability of the Wabash Railroad Company to
Mrs. Ringwalt for the value of said jewelry. There is,
however, a lack of evidence to show that the jewelry sued
for was in the trunk when checked at the Union Pacific
depot at Omaha, Nebraska. Had the expressman or dray-
man who hauled the trunk from the residence of Mrs.
Ringwalt to the depot at Omaha been called and testified
that he transported the trunk to the depot and delivered it
to the agent there in the same condition in which he re-
ceived it, we think that this would have been sufficient evi-
dence to sustain a finding that the trunk when delivered to
the Wabash Railroad Company contained the jewelry sued
for. A common carrier undertaking to transport the bag-
gage of its passenger is held by the law to the strictest ac-
countability; and if the carrier receives such baggage and
undertakes its carriage, it cannot be relieved from liability
therefor by anything save the act of God or the public
enemy; but while the law holds the carrier to this rigid
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accountability, we know of no rule of law that will render
a carrier liable for the baggage of a passenger unless the
evidence shows that the baggage sued for came into the
possession of the carrier.

There is one thing further to be said of this judgment.
If we should hold that the evidence is sufficient to support
a finding that the jewelry sued for was in the trunk of Mrs.
Ringwalt when it was accepted for transportation by the
‘Wabash Railroad Company at Omaha, still there is no evi-
dence which shows or tends to show that this trunk may
not have been opened and the jewelry abstracted from it
after it was delivered by the last carrier at Lexington to
the expressman or drayman who transported it from the
depot there to the stopping place of Mrs. Ringwalt. The
Wabash Railroad Company cannot be held liable to Mrs.
Ringwalt for this jewelry on mere conjectures. The law
does not presume that the expressman who hauled the trunk
from Mrs. Ringwalt’s residence in Omaha, Nebraska, to
the depot there opened the trunk and stole the jewelry. It
does not presume that the agent or servants of any of the
carriers between Omaha and Lexington opened the trunk
and stole the jewelry, or that the jewelry was stolen by the
drayman in Lexington who transported the trunk from the
depot at that place to the residence of Mrs. Ringwalt. The
law presumes dishonesty in no man, and to hold the Wabash
Railroad Company liable in this action on the evidence in
this record would be to indulge the presumption of honesty
on the part of the draymen at Omaha and Lexington and
dishonesty on the part of the servants of the railroad car-
riers. If the evidence in the record before us showed af-
firmatively that the trunk was not opened nor tampered with
between the house of Mrs. Ringwalt and the Union Pacific
Railway depot at Omaha, and that the trunk was not opened
nor tampered with from the time it was delivered to the
agent of Mrs, Ringwalt at the last carrier’s depot at Lex-
ington until it reached the hands of Mrs. Ringwalt, the
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case would be entirely different and the liability of the
Wabash Railroad Company for the property fixed; but the
trunk while in the possession of the drayman at Omaha
and in the possession of the drayman at Lexington was in
the hands of the agents of Mrs. Ringwalt, and the pre-
sumption will not arise that the jewelry was lost or stolen
while in the possession of the Wabash Railroad Company
until she produces such evidence as will sustain a finding
that the jewelry was in the trunk when it was accepted by
the Wabash Railroad Company for carriage, and that the
trunk had not been opened nor tampered with from the
time it was delivered by the last carrier to her agent in
Lexington until she opened it and found the jewelry miss-
ing. For the sole reason that the evidence will not support
such findings the judgment must be and is

AFFIRMED.

GraNT GUTHRIE ET UX. v. HaMiLToN LoaxN & Trusr
COMPANY.

FILED SEPTEMBER 17, 1895. No. 6261.

Usury. The facts in this case are substantially the same as those
in Upton v. O’Donahue, 32 Neb., 565, and Pierce v. Davey, 43
Neb., 45. On the authority of those cases the decree of the
district court in this action is affirmed.

Error from the district court of Sioux county, Tried
below before Bartow, J.

Grant Guthrie, for plaintiffs in error.

Wharton & Baird and H. 1. Conley, contra.
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Racax, C.

The facts in this case are substantially the same as those
in Upton v. O’ Donahue, 32 Neb., 565, and Pierce v. Davey,
43 Neb., 45. On the authority of those cases the decree
of the district court in this action is

AFFIRMED.

N. N. ErsgINE v. KNUTE SWANSON ET AL.
FILED SEPTEMBER 17, 1895. No. 6398,

1, Sales: WARRANTY. To constitute a warranty it is not necessary
that the word “ watranty ” should be used. It is sufficient if the
language used by the vendor amounts to an undertaking or an
assertion on his part that the thing sold is as represented. Pai-
rick v. Leach, 8 Neb., 530, and Little v. Woodworth, 8 Neb., 281,
followed.

: EVIDENCE: QUESTION FOR JURY. Whether
statements made by a vendor as to the condition or quality of
property offered for sale were intended by him to be warranties
of the condition or quality of such property, or whether by such
statements the vendor intended merely to give his opinion as to
the condition or quality of such property, are guestions of fact
for a jury. Hallidayv. Briggs, 15 Neb., 219, foilowed.

-2,

3. Estoppel: SALEs: WARRANTY. If a vendor of property knows
that representations made by him as to the soundness or condi-
tion of the property sold are regarded by his vendee as warran-
ties on the part of the vendor and believed in, relied, and acted
upon as such by the vendee, then the vendor is estopped from
asserting that such representations were not warranties.

ERROR from the district court of Antelope county. Tried
below before Kinkaip, J.

0. A. Williams, for plaintiff in error, cited: 1 Thomp-
son, Trials, secs. 1198, 1205, 1207; Halliday v. Briggs,
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15 Neb., 221; Newmark, Sales, secs. 318, 320; Wallace v.
Wren, 82 Ill., 148; Chandler v. Lopus, 4 Croke [Eng.], 4.

J. F. Boyd, and J. 8. Robinson, contra, cited : Little v.
Woodworth, 8 Neb., 284; Patrick v. Leach, 8 Neb., 536.

Raaax, C.

N. N. Erskine sued Knute Swanson and others in the
district court of Antelope county on a promissory note.
The note was given Erskine by Swanson and others in part
payment of a stallion purchased by the latter of Erskine.
The Swansons pleaded as defenses to the action that at the
time of the purchase of the stallion and the execution of
the note Erskine represented to them that the stallion was
free from all defects except a small bunch on one hind foot,
which Erskine stated was caused from. the foot having been
stepped upon,and “that the bunch was not a permanent
one,” and that he, Erskine, would warrant the stallion’s
recovery from said defect within thirty to sixty days; that
Erskine further warranted said stallion to be a sure foal
getter; that they, to the knowledge of Krskine, were de-~
sirous of purchasing a stallion for breeding purposes; that
they relied upon the representations as to the condition
and quality of the stallion made by Erskine, and pur-
chased him in consequence of such representations, and
their belief in their truth; that the representations were
false; that the “ bunch” on the foot of the stallion was not
caused by his having been stepped upon, but was a * ring
bone,” from which the stallion never recovered, and which
rendered him lame, unfit for service, and worthless, and
that he was not a sure foal getter. The Swansons had a
verdict and judgment, and Erskine has prosecuted to this

. court a proceeding in error.

To reverse the judgment of the district court counsel for
Erskine urge upon us three arguments:

1. That the evidence does not establish a warranty. We
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think it does. The evidence is undisputed that at the
time of the sale of the horse he was lame in the left hind
foot; and the evidence on behalf of the Swansons is that
- on their making inquiries of Erskine as to the cause of the
lameness Erskine said that he had had the horse shod
shortly before and that he had corked himself; “You
needn’t be afraid of that lameness. I guaranty that horse.
In a few weeks you won’t notice it.”” “Why, the horse will
be all right. I gunaranty to you it will be all right.” “He
ic a good, sure horse.” The testimony on behalf of Erskine
is to the effect that he told the Swansoons that the horse had
become lame after he was shod, and that he gave it as his
opinion that the hoof was pared a little too much, that the -
horse’s leg had become strained, and that in his opinion the
horse would be all right in a little while. To constitute a
warranty it is not necessary that the word ‘“ warrant” should
be used. It issufficient if the language used by the vendor
amounts to an undertaking or assertion on his part that the
thing sold is as represented. (Patrick v. Leach, 8 Neb.,
530; Little v. Woodworth, 8 Neb., 281.) 'Whether the state-
ments made by Erskine abount the lameness and condition
of the horse were intended by him to be warranties of the
horse’s soundness and qualities, or whether by such state-
ments he intended merely to express an opinion, were ques-
tions for the jury. (Halliday v. Briggs, 15 Neb., 219;
Wolcott v. Mount, 36 N. J. Law, 262.) If Erskine knew
that the representations made by him in regard to the
soundness and qualities of the horse were regarded by the
Swansaens as warranties on the part of Erskine, and be-
lieved in, relied, and acted upon by the Swansons, then
such representations amounted to warranties on the part of
Erskine. (Hahn v. Doolittle, 18 Wis., 206.)

2. That the evidence does not show a breach of warranty.
There is a sharp conflict in the evidence, but it supports
the finding of the jury that the horseat the time of his sale
was permanently lame; that he was diseased with “ring

53 '
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bone” or “thrush of the foot;” that his lameness destroyed
his usefulness as a stallion and that he was not a sure foal
getter.

3. The court erred in giving to the jury the following
instructions:

a. “You are instructed that if you should find from the
evidence that the plaintiff, at the time of the making of the
sale of the stallion to the defendants, or either of them,
stated that said horse was sound, and that the lameness
from which the horse was suffering, at the time of the sale,
was not of a permanent character, and that the horse would
recover from said lameness within a short period of time,
and if plaintiff intended that defendants should rely upon
such statements as true, and if made to induce defendants
to buy, and if you should further find from the evidence
that defendants relied upon said statements of plaintiff and
were induced thereby to purchase said stallion, and if you
should further find from the evidence that the lameness
from which the said stallion was suffering at the time of
said sale was of a permanent character and impaired the
usefulness and value of said horse, then your verdict should
be for defendants, provided you further find that by reason
of the lameness the value of said horse was depreciated in
an amount equal to or exceeding the face of the note in
suit.”

b. “The jury are further instructed that it is not neces-
sary that in a contract of warranty that the word ‘war-
ranty’ should be used by the seller in making of the said
contractof warranty ; but that any language which Anplies
that the animal referred to is sound and adapted to the pur-
pose for which it is sold, if such words were used by the
seller, with the intent to lead the buyer to believe that a
certain condition existed with reference to the chattel sold,
and if the buyer relied upon such statements and was in-
duced thereby to purchase the said property, this will con-
stitute a warranty that the property is as represented, and
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in this case, if you should find from the evidence that the
plaintiff at the time of making the sale of the horse re-
ferred to in the evidence stated to the purchasers, or either
of them, that the horse was all right, and that he would
recover in thirty to sixty days from the lameness from
which h> was suffering and that said lameness was caused
from being stepped upon, and if such statements were made
with the intent to induce defendants to buy and they did
thereby induce them to buy, and if you should further
find from the evidence that the lameness referred to was of
a permanent character and existed from eauses which did
not arise from being stepped upon, but from disease or ail-
ment with which the horse was then suffering, and which
rendered the horse unfit for the purpose for which it was
purchased, and rendered the stallion less valuable to the ex-
tent equal to or exceeding the face of the note in suit, then
your verdiet should be for the defendants.”

We think these instructions a correct statement of the
law as applied to the evidence in this case, and that the
court did not err in giving them. The judgment of the
district court is

AFFIRMED.

James F. Camp v. WiLLiay A. Porrock.
FiLED SEPTEMER 17,1895. No. 6421.

1. Chattel Mortgages: TITLE To CHATTELS. In this state the
title to chattels mortgaged remains in the mortgagor. The mort--
gage creates merely a lien. Musser v. King, 40 Neb., 892, fol-
lowed.

2. Replevin: CLA™M UNDER CHATTEL MORTGAGE: PLEADING.
A plaintiff in replevin, claiming under a chattel mortgage, must
in bis petition allege the facts creating his interest and facts-
entitling him fo possession.
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3. Chattel Mortgages: PossSESSION oF CHATTELS. There is no
presumption that a mortgagee of chattels before condition
broken has any right to the possession as against the mortgagor.

: REPLEVIN. A mortgagee of chattels cannot main-
tain a possessory action against a stranger unless as between
mortgagor and mortgagee the latter has the right of possession.

5. Pleading: AMENDMENT. Leave to amend a pleading may be
properly refused where the motion does not disclose the nature
of the proposed amendment.

6. Liguidated Damages: DIRECTING VERDICT. Where dam-
ages are liquidated and there is no conflict of evidence as to
their amount, the court may direct the jury as to the precise
amount, and not leave it to the assessment of the jury.

ERRoR from the district court of Cedar county. Tried
below before NoRRIs, J.

The facts are stated in the opinion.

Wilbur F. Bryant and J. C. Robinson, for plaintiff in
€rror :

The title to mortgaged chattels is vested in the mort-
gagee. He is therefore entitled to recover as a general
owner. The petition states a cause of action. (Adams v.
Nebraska City Nat. Bank, 4 Neb., 370; Marseilles Mfy.
Co. v. Morgan, 12 Neb., 69; Alexander v. Graves, 25
Neb., 453; Robinson v. Fitch, 26 O. St., 659; Jones, Chat-
tel Mortgages, secs. 426, 699; 1 Cobbey, Chattel Mort-
gages, secs. 448, 499 ; Fletcher v. Neudeck, 30 Minn., 125;
Robinson v. Fitch, 26 O. 8t., 663; Lindemann v. Ingham,
36 O. St., 1; Stevenson v. Lord, 15 Col., 131; Person v.
Wright, 35 Ark., 169.)

Mell C. Jay and Barnes & Tyler, contra.

Irving, C.

This was an action in replevin for certain live stock, the
plaintiff claiming under two chattel mortgages, and the de-
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fendant, a judgment creditor of the mortgagor, who was
substituted for the sheriff, the original defendant, claiming
under a levy of execution upon his judgment. At the
close of the evidence the court directed a verdict for the
defendant. Judgment was entered on this verdict, and the
plaintiff seeks a reversal.

The assignments of error chiefly argued relate to the ac-
tion of the court in excluding from evidence one of the
mortgages under which plaintiff claims. Many objections
were urged to the mortgage, among them being that the
petition stated no cause of action. The court seems to
have based its ruling on other grounds, but if the objec-
tion were well taken on this ground, a consideration thereof
practically disposes of the case. The petition alleged that
the plaintiff “has a special ownership and property in, and
is now, and was at the commencement of this suit, entitled
to immediate possession of the following goods and chat-
tels, to-wit.”> Then, after describing the property, the pe~
tition proceeds: ‘“The special ownership and property of
plaintiff’ in said property consists in, and arises by virtue
of, two certain chattel mortgages thereon, as follows: One
executed and delivered by one A. Burrall to plaintiff on or
about April 24, 1888, covering the four bulls above de-
seribed with other property; and one executed and deliv-
ered by the said A. Burrall and one R. E. Burrall to the
plaintiff on or about October 15, 1889, covering all the
property above described except the four bulls, both of
which said mortgages are still in full force and unsatisfied,
and of the existence of said mortgages and plaintiff’s lien
and rights thereunder the said defendant had both actual
~ and constructive notice prior to the issuance and levy of
his execution on said property.” The remaining allega-
tions are not material to the question presented. It is
claimed that this petition is defective, in that it avers no
facts entitling the plaintiff to the possession of the prop-
erty. It will be observed that it nowhere appears in the
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petition that the debt to secure which the mortgages were
given was due, or that by breach of condition or stipula-
tion in the mortgage the plaintiff had a right to possession,
In many states it is the law that a mortgage on chattels
passes title to the mortgagee. Where this is so a general
allegation of ownership is sustained by proof of a mort-
gage, and proof of title raises a presumption of the right
of possession. Ina few early cases in this court there were
dicta to the effect that the foregoing was the law of this
state; but in several recent cases the point was distinctly
presented, the dicta referred to disapproved, and the law
declared to be that the legal title remains in the mortgagor,
and until foreclosure the mortgagee has merely a lien on
the property. (Musser v. King, 40 Neb., 892; Randall v.
Persons, 42 Neb., 607; Sharp v. Johnson, 44 Neb., 165.)
It follows that a general allegation of ownership will not
be supported by proof of a chattel mortgage, but that the
special claim must, in such case, be pleaded. Indeed, this
was the precise point presented in the cases cited.

The plaintiff in this case did plead specially his mort-
gages, but he has not pleaded sufficient to establish his
right of possession, unless either the general allegation that
he is entitled to the immediate possession is sufficient for
that purpose, or unless a right to possession is implied in
the mortgagee as against third persons, although the mort-
gage confers merely a lien and does not pass title. Section
182 of the Code of Civil Procedure requires the affidavit
in replevin to aver “that the plaintiff is the owner of the
property, or has a special ownership or interest therein,
stating the facts in relation thereto, and that he is entitled
to the immediate possession of the same.” It is possible
that if the facts in relation to the plaintiff’s special owner-
ship or interest be sufficiently stated, the general averment
as to the right of possession would under this statute be
sufficient in the affidavit. This, however, is a question
not here presented or decided. We are here dealing with
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the petition, and not with the affidavit. .In Curtis v. Cutler,
7 Neb., 8315, a somewhat similar case, it was said: “The
general averments in the amended petition of the defendant
in error, that ‘he has a special property in the goods and
chattels (describing them), avd that he is entitled to the
immediate possession thereof, and that they are wrongfully
and unjustly detained from him,” are mere propositions
of law,” and the petition containing such averments was
held insufficient. We hold, therefore, that where the
plaintiff in replevin relies upon a special ownership, he
must specially plead not only the facts in regard to such
ownership, but also facts entitling him to possession. If]
however, the mortgagee of chattels, before condition broken
and in the absence of stipulation, has a right to possession
as against third persons, then the pleading of the mortgage
would be sufficient, as it would imply the right of posses-
sion. Apn examination of the authorities convinces us,
hiowever, that the law is not so. On the contrary, the au-
thorities are to the effect that where, by the terms of a
mortgage, the mortgagor is entitled to possession, the mort-
wagee cannot maintain a possessory action against an officer
who has levied upon the goods as the property of the mort-
gagor. (Shinners v. Brill, 38 Wis., 648; Hamilton v. Mitch-
ell, 6 Blackf. [Ind.], 131. See, also, Fenn v. Bittleston, 7
Exch. [Eng.], 1563; Fairbanks v. Bloomfield, 5 Duer [N.
Y.], 434.) Opposed to some of these cases, in one feature,
are Levi v. Legg, 23 S. Car., 282, and McLeod v. Bernhold,
32 Ark., 671. The two cases last cited hold that where a
morigage contains a stipulation that the mortgagor shall
retain possession until condition broken, the mortgagor
may, notwithstanding, maintain replevin against a third
person who has taken the goods from the mortgagor; but
both these cases are based upon the ground that title passed
to the mortgagee, and that the stipulation for possession was
personal to the mortgagor, and did not operate in favor of
a stranger to the mortgage. In this state, as we have seen,
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the legal title does not. pass. The right of possession, be-
fore condition broken at least, is presumably in the mort-
gagor, and it follows that under such circumstances the

' mortgagee cannot maintain an action even against a stranger.
The petition was, therefore, defective in not averring a
state of facts entitling the plaintiff to possession and the
judgment for the defendant was right.

During the trial, and immediately before resting his case,
a request was made as follows: “The plaintiff asks leave
to amend his petition herein generally, subject to any pen-
alty of costs or otherwise that may be imposed by the
court.” This request was refused. The court did not err
in this ruling, for the reason that the request did not dis-
close the nature of the amendment which was desired.

It is contended that the court erred in directing the
amount.of the verdict, and that the amount should have
been left for the jury to assess. The plaintiff songht to
show a partial payment by the mortgagor of the judgment
on which the execution was issued. The mortgagor testi-
fied that he had delivered certain grain to the defendant,
amounting in value to about $200. He testified, however,
that there was no agreement or understanding that this was
to be applied on the judgment, but that he understood that
the judgment was rendered for rent of a farm for a certain
period, and that he delivered the grain in payment of rent
for a portion of that period. The transcript of the judg-
ment in evidence shows that it was based on a certain con-
tract, and on a promissory note, and this evidence from the
record was not impeachable, There was, therefore, no suf-
ficient evidence to go to the jury to prove a part payment.
The evidence as to the measure of damages was in other
respects uncountradicted, and the instruction and verdict
conformed thereto. The court properly directed a verdict
for the amount proved.

JUDGMENT AFFIRMED.
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Richardson & Boynton Co. v. School District.

RicHarDsoN & Boyntox CoMpPANY V. ScHoOL Dis-
Trict NuMBER ELEVEN oF NuckoLLs COUNTY.

FiLen SEPTEMBER 17, 1895. No. 5795.

1. Principal and Agent: PROOF OF AGENCY. Agency cannot
be proved by the acts or declarations of the alleged agent not
brought home to the principal.

2. Master and Servant: ScoPE oF EMPLOYMENT. A master is
not bound by the acts or declarations of his servant beyond the
scope, or apparent scope, of the servant’s employment.

ERrRoR from the district court of Nuckolls county. Tried
below before MoRRIS, J.

Gregory, Day & Day and 8. A. Searle, for plaintiff in
error.

W. F. Buck, contra.

IRrVINE, C.

The Richardson & Boynton Company sued the school
district to recover the unpaid purchase money of three
heating furnaces which it alleged it had sold to the school
district under a certain written contract. The school dis-
trict denied that it had entered into the contract sued upou,
and alleged a different contract containing an absolute war-
ranty that the furnaces would work satisfactorily, and that
if they failed to so work, the vendor would substitute fur-
naces of a different size, or would remove the furnaces and
refund the money paid. The school district then counter-
claimed for the amount of money paid on the furnaces, and
for other damages. It recovered a verdict for the amount
paid with interest. The plaintiff prosecutes error.

The furnaces were bought in 1886. The evidence tended
to show that they were used during the winter of 1886 and



778 NEBRASKA REPORTS. [VoL. 45

Richardson & Boynton Co. v. School District,

1887, and that in severe weather they proved insufficient
to heat the building. Finally, plaintiff replaced two of the
furnaces by others of a larger size. After a short trial
the school district abandoned these and notified the plaint-
iff of that fact, and that the furnaces were at its disposal.
There was much testimony as to the manner in which the
furnaces had operated, and as to transactions between the
parties in regard thereto. Mr. Buck, who was principal
of the schools when the furnaces were first used, was inter-
rogated as follows:

Q. During the winter did any agent of the plaintiff visit
the school building for the purpose of inspecting or im-
proving the operation of the furnaces?

A. They did.

Q. Were you present when they were there?

A. Twas.

Q. State who it was and what was said and done.,

A. His name was Mr. Springer, if I recollect correctly,
and in company with me,— .

Objected to by plaintiff, as incompetent, and does not
disclose the fact that he is the agent of the plaintiff.

A. He represented himself as being an agent.

. Objection by plaintiff to any statement of said party, as
there is no proof of agency. Objection overruled. Plaintiff
excepts.

Q. State who it was and what was said and done.

Objection by plaintiff to any statement of said party, as
there is no proof of agency. Objection overruled. Plaintiff
excepts.

A. He said the name was Springer. That he came there
for the—he said the furnaces were not successfully operat-
ing in the heating of the building, as he expected they
would be, and he asked me to observe their operation for
a few weeks and “write him at Chicago, giving them my
observations as to the operation of the furnaces. He went
to the various furnaces and was there for some time with
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the janitor, and assisted the janitor in operating the fur-
naces. That is the substance of what was said and done by
Mr. Springer.

Q. Did he make any changes or alterations in the con-
struction of the heating apparatus? ;

A. Tthink he did. T would not state positively that he |
did, but I think he did.

Q. What was the result as to heating the building after
the visit ?

A. There was no change in the result.

The plaintiff assigns as error the overruling of the ob-
jection to the question calling for what Mr. Springer said
and did. There is no testimony in the record as to Mr.
Springer, other than we have quoted, except the following
in the cross-examination of the manager of the plaintiff
company :

Q. State who Mr. Springer was, if you know., Was he
a member of your firm?

A. No,

Q. Was he an employe?

A. Yes,

Q. Was he sent to Superior for the purpose of observing
the operation of those furnaces?

A. No.

Q. The plaintiff sent him to Superior?

A. Yes.

It will be observed that the only foundation for the evi-
dence objected to was proof that Mr. Springer was in the
employ of the plaintiff, that the plaintiff sent him to Su-
perior, but not for the purpose of observing the operation
of the furnaces, and that Springer represented himself to
be plaintiff’s agent. The manager’s testimony was cer-
tainly insufficient to establish such a relation between
Springer and the plaintiff as to make his acts and declara-
tions competent. No general agency was shown. It was
not shown that he had any authority at all in the premises,
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and.it was not shown that his business in Superior had any
connection with the subject-matter of this controversy. It
does not appear that the plaintiff ever acted upon, or rati-
fied Springer’s statements or acts while in Superior, or that
it was ever informed thereof. The testimony of the wit-
ness that Springer represented himself to be plaintiff’s
agent was incompetent to establish agency. (Stoll v. Shel-
don, 13 Neb., 207; Nostrum v. Halliday, 39 Neb., 828;
Burke v. Frye, 44 Neb., 223.) There is no doubt that the
relation of principal and agent may be inferred from the
acts of the parties, as contended by defendant, and as held
in Columbus Co. v. Hurford, 1 Neb., 146. But such acts
must be in some way brought home to the principal. The
acts of one claiming to be agent not so brought home are
incompetent.

The warranty in the contract alleged by plaintiff was
conditional, while that alleged by defendant was absolute.
The court in stating the issues seems to have overlooked
this feature, which was very important under the evidence
to the rights of the parties, and submitted only the ques-
tion as to whether the warranty alleged by the defendant
had been broken. The admission in evidence of Mr.
Springer’s statement that the furnaces were not successfully
operating was, therefore, particularly prejudicial,

Several other errors are argued, but for want of proper
exceptions or assignments of error they cannot be consid-
ered. For the errorin the admission of evidence the judg-
ment is reversed.

REVERSED AND REMANDED.

Ragan, C,, not sitting.
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ADAM BRANDHOEFER, APPELLEE, V. E. BAIN,
APPELLANT.

FI1LED SEPTEMBER 17, 1895. No. 6210.

1. Judgment Under Invalid Statute: VALipITY: CONSTI-
TUTIONAL LAW: JURISDICTION. Where a court proceeds in an
action according to the provisions of a statute which is uncon-
stitutional, its judgment is not void but at most erroneous, pro-
vided its jurisdiction of the action does not depend upon the stat-
ute, but exists independently thereof.

2. Exemption: HoMesTEAD. Lands acquired under the federal
homestead law are forever exempt from liability for the debts
of the patentee created before the issuing of the patent, and this
although the patentee convey the lands and afterwards re-acquire
the title.

APPEAL from the district court of York county. Heard
below before BATES, J.

George B. France, for appellant.
Glilbert Bros., contra.

Irving, C.

Adam Brandhoefer entered the west half of the south-
east quarter of section 20, in township 11 north, of range
1 west, in York county, under the federal homestead law.
A patent was issued to him in 1878. In 1885 Brandhoefer
and wife conveyed the land to Leonidas A. Brandhoefer,
and in 1886 Leonidas Brandhoefer conveyed it to Eliza
Brandhoefer, the wife of Adam. In 1891 Eliza Brand-
hoefer died, and on February 29, 1892, the county court
of York eounty, on application of Adam Brandhoefer, set
aside the land in question as the homestead of the husband,
the county court apparently acting under the provisions of
chapter 57 of the Session Laws of 1889, which has since



782 NEBRASKA REPORTS. [Vor. 45

Brandhoefer v. Bain.

been declared unconstitutional. (Trumble v. Trumble, 37
Neb., 340.) In 1876, prior to the issuing of the patent,
Adam Brandhoefer had become indebted to E. Bain, and
in 1879 Bain recovered judgment against him. On July
14, 1892, an order was eniered by the county court reviv-
ing this judgment. Bain then brought this action, alleging
facts which he claimed rendered the land exempt from lia-
bility for the satisfaction of the judgment, and praying that
it be decreed to be free from the apparent lien thereof, A
decree was rendered in favor of the plaintiff, from which
Bain appeals. Certain other matters were involved in the
case, but the foregoing is all which relates to the subject-
matter of the appeal.

Among the questions discussed are several relating to the
force and effect of the order of the probate court setting
apart to the plaintiff the land in question as his homestead,
it being contended on the one hand that the act of 1889
being unconstitutional, these proceedings were void, and, on
the other hand, that the declaration of the unconstitution-
ality of that act did not affect the validity of any proceed-
ings had thereunder, or if it did, that chapter 32 of the
Session Laws of 1895, which was intended as a curative
act, validated such proceedings. Noue of these guestions
do we consider properly involved in a determination of the
case. Prior to the passage of the act of 1889 it had been
determined that the county court had jurisdiction to assign
dower, and, therefore, curtesy, from the lands of a decedent,
and also to set aside the homestead of the surviving hus-
band or wife. (Guthman v. Guthman, 18 Neb., 98.) There-
fore the jurisdiction of a county court to assign an estate
by curtesy or a homestead did not depend upon the act of
1889, and irrespective of that act, the county court had
jurisdiction of the proceedings which led to the setting aside
to Brandhoefer of the land in question as his homestead.
This being so, the action of the court in setting aside the
homestead in pursuance of the act of 1889 affected only the
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regularity of the proceedings, and not the jurisdiction of
the court. While its action may have been erroneous, it
was not void,and is not open to collateral attack. Therefore,
when the plaintiff showed an estate assigned to him* by de-
cree of a court having jurisdiction of the subject-matter,
this was sufficient proof of title to, prima facie at least, es-
tablish in him an actionable interest. The force of the de-
cree of the county court does not, therefore, depend in any
manner upon the act of 1889. Independent of that act
questions are presented as to the effect of the decree as
against one not a party to the proceedings, as determining
the right of exemption. These questions we shall not de-
termine, because the judgment must in any event be af-
firmed on another ground. .

This land was entered by the plaintiff as a homestead
under the federal law, and the debt upon which the judg-
ment was rendered was one created before the patent was
issued. Section 2296, Revised Statutes, U. S., provides:
“No lands acquired under the provisions of this chapter
shall in any event become liable to the satisfaction of any
debt contracted prior to the issuing of the patent therefor.”
The validity of this act of congress has been determined
beyond question, and we refer to one case on the subject
merely for the purpose of calling attention to the reason of
the act. In Seymour v. Sanders, 3 Dill. [U. 8.], 437, it is
said that congress has plenary power over the disposition
of public lands to dispose of them at such time, in such
manner, and for such purposes as in its judgment it may
deem best, and that the object of section 2296 is to benefit
the poor man who is unable to pay for the land at once,
and receive his title without condition, congress conceiving
that the creditor in such cases has no equity to subject to
the payment of his debt lands which had been given to the
debtor by the bounty of the government. The state courts
have uniformly given effect to the provision by holding
that judgments rendered for debts contracted prior to the
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patent are not dormant liens, to become valid when the
entryman shall convey the land, but, on the contrary, that
the provision referred to is a condition attached to the
grant of the land which inures not only in favor of the
patentee, but in favor of his grantees. (Smith v. Steele, 13
Neb,, 1; Baldwin v. Boyd, 18 Neb., 444; Jean v. Dee, 5
Wash., 580; Sorrels v. Self, 43 Ark., 451; Miller v. Little,
47 Cal,, 348; Russell v. Lowth, 21 Minn., 167; Gile v.
Hallock, 33 Wis., 523.) There can be no doubt, therefore,
that the land was not subject to the payment of this debt
before Brandhoefer conveyed it; nor did it become liable
for the debt in the hands of his grantees; but it is urged
that, having again reached him, it is now liable. In other
words, that while it was not liable as long as he retained it,
or in the hands of any one deriving title through him, still,
whenever he should acquire a new title to the land, it would
then become liable. 'We cannot find that the precise ques-
tion has ever been determined. In the absence of direct
authority, the apparent analogy of the law of commercial
paper at once suggests itself. It is a familiar rule that if a
negotiable instrument once reaches the hands of a bona fide
holder for value, it is discharged from equities, although
he should transfer it to a third person with notice of such
equities; but still, if the transferee should happen to be
the original payee of the instrument, it would be subject
to the equities in his hands. This rule and the reasons
therefor are strongly stated by Judge Cooley in Kost v
Bender, 25 Mich., 515. By examining that case it will be
seen that the reasons for the rule are that, while the pro-
tection of the innocent holder requires that those taking
from him should also be protected, it is not very important
that there should be one person in the world incapable of
succeeding to his equities. The rule protecting innocent
purchasers is for the benefit of the purchaser, and not for
the benefit of the culpable payee. Against him the payor,
were he compelled to pay the paper, would have his remedy
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by action, and to avoid circuity of action if the paper comes
back to his hands, the payor should be permitted to set up
the defense. The reasons, therefore, for changing the rule
in regard to commercial paper, when it returns to the
original payee, are in no sense applicable to this case. The
policy of the law merchant is to afford full currency to
commercial paper. The policy of the homestead law is
not to facilitate the free conveyance of the property. The
policy of the law merchant is not to protect a payee with-
out equity, but to protect innocent purchasers, while the
first object of the homestead act is to protect the patentee.
We are satisfied that no analogy can be drawn from the
law merchant.

Recurring to the statute its language is of the broadest
character: Lands acquired under the homestead act shall
not ‘“in any event become liable to the satisfaction of any
debt contracted prior to the issuing of the patent there-
for.” If we should hold that when the patentee has con-~
veyed the land to another, and then re-acquires it, it then
becomes subject to liability for debts created prior. to
issuing of the patent, we should hold that in one event
the exemption should not apply, thus, as we believe, en-
grafting an exception upon a statute couched in univer-
sal terms. Furthermore, as will be seen by an examination
of the cases already cited, the courts have not regarded
this act merely as one of exemption, simply staying the
hands of the officers so long as the land is retained as a
homestead, but, on the other hand, they have always treated
it, not as an exemption, strictly speaking, but as a reserva-
tion or condition in the grant itself, whereby, acting under
its sovereign authority in the disposal of its public land,
the federal government has refrained from conveying the
lind in such a manner as to subjéect it to the payment of
this particular class of debts. No lien for such a debt ever
attached to the land during the patentees’ original tenure,

or while it remaived in his grantees, and we can perceive
54
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no sound reason why when he became reinvested with the
title a lien should then for the first time attach. It is said
that when the entryman has been protected in the posses-
sion of the land so long as he retains it as his homestead,
and when he is permitted to dispose of it for full value
without subjecting it to the debt in the hands of his
grantee, he has received the full benefit of the exemption,
and he should not be entitled to claim the exemption
should he become reinvested with the title. This argu-
ment has force, but we do not think that it should prevail
against the strong language of the exempting statute, and
the manifest object to make the land not merely tempora-
rily exempt from execution, but to grant it absolutely and
forever free from liability. Our conclusion is that a par-
ticular tract of land acquired under the federal homestead
law is forever exempt from liability for the debts of the
patentee, created before patent issued, and this, without re-
gard to whether he remains the owner or regains the own-
ership. The judgment of the district court was therefore
right.
JUDGMENT AFFIRMED.

Hiram G. McMILtIN v. DE Forest RicHARDS.
FiLED SEPTEMBER 18, 1895. No. 7132.

1. Office and Officer: AcrioN For EMOLUMENTS: PROOF. In
an action against a de facto officer to recover the fees and emolu-
ments of the office received by him during his incumbency
thereof, the plaintiff, in order to recover, must establish that he
is the de jure officer. Richards v. McMillin, 36 Neb., 352, fol-
lowed.

: PLEADING. Plaintiff must allege in his petition
such facts as show that the strict legal title to the office is vested
in him.
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An officer de jure is one who is clothed with the full legal
right and title to the office; in other words, one who has been
legally elected or appointed to an office, and who has legally
qualified himself to exercise the duties thereof according to the
mode prescribed by law.

4, : APPROVAL OF OFFICIAL BoNDS. Under the statute of
this state which provides that the official bonds of all county
officers, except county commissioners and supervisors, shall he
approved by the county hoard, the approval to be indorsed on
the bond, and that no bond shall be filed and recorded until so
approved, where the bond of a county treasurer is not accepted
and approved by the county board, but is rejected, such person
is not a de jure officer.

5. Mandamus: APPROVAL OF OFFICIAL BoNDS. Where an offi-
cial bond, sufficient in form and substance, on being tendered
for approval by one having a prima facie title to the office, is re-
Jjected, the appropriate remedy for the party is mandamus to com-
pel the proper officer or board to accept and approve his bond.
(State v. Lynn, 31 Neb., 770 ; State v. Plambeck, 36 Neb., 401.)

ERRoR from the district court of Dawes county. Tried
below before Kinka1p, J.

C. H. Bane and D. B. Jenckes, for plaintiff in error.

Albert W. COrites, contra.

Norvar, C. J.

This was an action by plaintiff in error against defend-
ant in error to recover the fees and emoluments of the
office of county treasurer of Dawes county during defend-
ant’s incumbency thereof as treasurer de facto. From a
judgment in favor of the plaintiff the defendant prosecuted
a petition in error to this court, where a judgment of re-
versal was entered and the cause remanded to the district
court for further proceedings therein on March 1, 1893.
(See Richards v. MeMillin, 36 Neb., 352.) After said re-
versal, an amended petition was filed in the district court, to-
which the defendant interposed a general demurrer, which
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was sustained by the court, and the plaintiff electing to
stand on his pleading, the action was dismissed. Plaintiff
prosecutes error.

The plaintiff for cause of action alleges, in substance :

1. That on the 27th day of June, 1885, at the first elec-
tion held in Dawes county, he was elected county treasurer
of said county and on the 11th day of the following month
he filed his bond as required by law, which was duly ap-
proved by the county board, and that he took the oath of
office and entered upon the discharge of the duties of
county treasurer. .

2. That at the general election held in said county on
November 3, 1885, the defendant De Forest Richards,
being a candidate for the office of county treasurer, received
a majority of the votes cast for said office, and received his
certificate of election from the county clerk.

8. That on November 20, 1885, plaintiff instituted pro-
ceedings in the county court to contest the election of de-
fendant, on the ground of ineligibility at the time of said
election, and that said election was null and void, which
judgment, on being appealed to the district court, was af-
firmed at the February, 1888, term thereof, and still re-
mains in full force and effect.

4. That under the judgment of the county court plaint-
iff continued to hold, occupy, and discharge the duties of
county treasurer of said county, “and that on, to-wit, the
17th day of January, 1886, said date being within ten
days from the time when said Richards would have been
obliged to qualify as such county treasurer under the stat-
utes, if eligible to said office, plaintiff made out and tend-
ered to said board of county commissioners of Dawes
county a mew bond as such county treasurer, with good
and sufficient security thereto, for their approval, and said
plaintiff took and subscribed to the oath of office thereon
as provided by law, and in all respects complied fully with
all the requirements as provided by law, and was eligible
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to said office and is eligible to fulfill the duties of said of-
fice; and that said board of county commissioners, believ-
ing at the time said plaintiff tendered his bond and oath of
office as hereinbefore recited that they had appointed the
defendant as treasurer of said county, refused to approve
and accept the said bond and oath of office of the plaint-
iff.”

6. The plaintiff legally held over his said office and was
entitled to, and it was his duty to exercise the functions of
said office and to receive the fees and emoluments thereof
until his successor should be elected and qualified, and that
the term which the plaintiff held over did not expire until
the first Thursday after the first Tuesday in January, 1888.

6. That on January 9, 1886, the board of county com-
missioners declared the office of county treasurer vacant,
and appointed the defendant to fill the same,

7. That defendant obtained possession of the tax lists of
the county, exercised the powers and duties of the office,
and received the fees and emoluments thereof and kept the
plaintiff therefrom. That plaintiff has repeatedly de-
manded from the defendant said office and the books, pa-
pers, and moneys belonging thereto, with which demand
the defendant refused to comply.

8. The fees and emoluments of said office received and
kept by the defendant from the time he entered upon the
duties thereof until the end of said term amounted fo
$1,757.20.

9. That plaintiff was ready, willing, and at all times de-
sirous to perform the duties pertaining to said office during
the period he was deprived thereof by defendant.

10. The plaintiff made demand of the defendant for
said sum of $1,757.20, but payment was refused.

Upon the former hearing it was held, substantially, that
in an action against a de facto officer to recover the emolu-
ments of a public office received by the defendant during
his incumbency thereof the plaintiff will not be entitled to
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recover, unless it be established that he is the de jure of-
ficer; and further, that the evidence failed to disclose that
plaintiff herein is an officer de jure, in that there was an
entire lack of evidence that he qualified as a hold-over
officer within the period fixed by statute. It being essen-
tial that the plaintiff in an action like this prove he is the
de jure officer, it follows that he must aver such facts in his
petition as show him to be one. Has McMillin done so in
this case? The only substantial difference Letween the
original petition, the one on which the cause was first tried,
and the amended pleading now before us, is the allegation
quoted above, from which it appears that plaintiff, on Janu-
ary 17, 1886, executed and tendered to the county board a
bond as a hold-over officer, and took and subscribed the
oath of office, and that said county board refused to accept
and approve said bond. We do not believe the giving of
the bond and the taking of the oath prescribed by law
alone were sufficient to invest in the plaintiff the legal title
to the office of the county treasurer, or to constitute him a de
jure officer.  An officer de jure is one who is clothed with
the full legal right and title to the office; in other words,
one who has been legally elected or appointed to an office,
and who has qualified himself to exercise the duties thereof
according to the mode prescribed by law. (19 Am & Eng.
Ency. of Law, 394; Plymouth v. Painter, 17 Conn., 585;
City of Philadelphia v. Given, 60 Pa. St., 136; Kimball v.
Alcorn, 45 Miss,, 151.) While it appears from the aver-
ments made in the amended petition which the defendaut by
his demurrer admits to be true, the plaintiff filed his bond as
a hold-over officer with the county board, yet the same was
never approved by said board, but was rejected by them.
Section 7 of chapter 10, Compiled Statutes, requires the
official bonds of all county officers, except county commis-
sioners and supervisors, to be approved by the county board,
and section 11 of said chapter provides that such approval
shall be indorsed upon the bond by the approving officer,
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and that no bond shall be filed and recorded until so ap-
proved. As we construe the statute, plaintiff was not a de
Jjure officer, nor qualified to perform the duties of the office
nntil the bond he presented was duly approved. Simply
taking the oath and filing the bond prescribed by law, it is
obvious, were not sufficient to entitle the plaintiff to legiti-
mately perform the duties of county treasurer. Manifestly,
it was the intention of the legislature that a county officer
elect should not enter upon the duties of his office until his
bond and the sureties thereon have been approved by the
proper officer or board. Without such approval, plaintiff
is not a de jure officer, and, therefore, cannot maintain the
action.

State v. Lewis, 10 O. St., 128, was a proceeding by quo
warranto to determine the right of the relator and respond-
ent to the office of sheriff of Marion county. The relator
was elected to succeed the respondent and tendered to the
proper officers a good and sufficient bond, which they de-
<lined to accept and approve because it was claimed the
same was not presented in time. The court, in the opin-
ion, observe: “He [relator] was not authorized to enter
apon the duties of his said office and oust the defendant, until
his official bond had been accepted and approved by the
county commissioners. If the bond was, in fact, rejected
by them, though for an insufficient or improper reason, the
sureties in that bond could hardly be held responsible for
his subsequent official delinquencies, If the facts stated in
the information are true, he should have applied for man-
damus to ecompel the connty commissioners to accept and
approve his bond instead of proceeding by quo warranto
against the former incumbent, who rightfully retains the
office until bis successor has been, in all respects, qualified
to assume its duties. For these reasons the present appli-
cation must be refused.”

In State v. Lynn, 31 Neb., 770, which was quo warranto
to oust the respondent from the office of justice of the peace
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and to install the relator therein, the court uses this lan-
guage: “The relator'’s bonds were both filed within the
ten days required by statute. The cause for failing to ap~
prove the same is not shown. It must be presumed that a
sufficient cause existed to justify the action of the county
board, although the action of that board has somewhat the
appearance of being arbitrary; but we cannot determine
that matter in this action. The remedy of the relator,
upon filing a good and sufficient bond with the county clerk,
and upon taking the oath required by law, within the time
limited, was to proceed by mandamus against the board to
compel the approval of the bond. The board can then be
heard in its own defense, and unless adequate cause was
shown for its rejection of the bond, it will be compelled
to approve the same. The bond has no force or validity
until approved, because the party required by statute ta ap-
prove the same refuses to accept it as a sufficient bond.”

If the approval of a bond by the proper authority is in~
dispensable to the complete qualification of an officer so as
to entitle him to maintain an action to recover the office by
quo warranto, it would seem clear then, by a parity of
reasonigg, that such actual approval is also necessary to
authorize such officer to recover the compensation attaching
to the office, since, as ruled in the former opinion, the right
to the emoluments of an office depends upon the strict legal
title to the office. The plaintiff, upon the failure of the
county board to accept and approve his bond, could have
applied for a writ of mandamus to compel it to do so.
But it is said in the brief that the board having already
approved the bond of Richards, an application for a writ
of mandamus would have been unavailing, inasmuch as the
writ may not issue to control the discretion of an officer,
and, further, such a proceeding would have involved the
question of the title of the office, and this cannot be tried
in such an action. There is no allegation in the petition
that Richards ever gave a bond, much less that the board
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ever approved it. From the record before us, if plaintiff
was legally entitled to the office, the approval of his bond
would not have been discretionary with the board, inas-
much as it is alleged, and by the demurrer admitted to be
true, that the bond was in due form and executed by suffi-
ciently competent sureties. Although mandamus is not the
appropriate action to try the title of an office, yet in an ap-
plication for such a writ to compel-the approval of an offi-
cial bond of the relator sufficient inquiry may be made to
ascertain whether he has a prima facie right or title to the
office. A party having such a title has the right to have
his boud, if sufficient, approved. This was expressly de-
cided in State v. Plambeck, 36 Neb., 401. The conclusion
reached makes the consideration of the other questions
argued by counsel wholly unnecessary. The judgment is

AFFIRMED.

KirpaTrick-KocH Dry Goops CoMPANY V. STRAUSS,
UHLMAN & GUTHMAN.

FILED SEPTEMBER 18, 1895. No. 5951.

1.. Fraudulent Conveyances: CHATTEL MORTGAGES: EXCESs-
1VE SECURITY. The fact that a chattel mortgage covers property
largely exceeding in value the amount of the debt secured raises
no conclusive presumption of fraud as to creditors of the mort-
gagor. Such fact is at most evidence of fraud, to be given such
consideration as it may be entitled to, in connection with the
other circumstances surrounding the transaction involved.

2. Replevin. The rights of parties to an action of replevin under
our practice must as a rule be determined by the facts as they
existed at the time the action was commenced.

- Error from the district court of Merrick county. Tried
‘below before SuLLIVAN, J.
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Montgomery, Charlton & Hall, for plaintiff in error.
Harwood, Ames & Peitis, conira.

Posr, J.

This was an action of replevin in the district court for
Merrick county by the. plaintiff in error against W. H.
Crites, sheriff; who was, when the action was commenced,
in possession of the property in controversy by virtue of
two orders of attachment issued by the county court of said
county in favor of the defendants Strauss, Uhlman & Guth-
man and against J. J. Gallogly. On trial to the court, a
jury being waived, there was a finding and judgment for
the defendants in error, who had in the méantime been
substituted for the sheriff, and which judgment has been
removed into this court for review upon the petition in
error of the plaintiffs,

The facts out of which the controversy arose, so far as
they are necessary to an understanding of the question pre-
sented, are as follows: For several years previous to De-
cember 2, 1889, James J. Gallogly was engaged in the
business of a general merchant at Chapman, in Merrick
county. On the day named, for the express consideration
of $5,079.38, he executed in favor of his wife, Alice E.
Gallogly, a chattel mortgage, whereby he conveyed to her
his entire stock of merchandise, store fixtures, five horses,
one carriage, and three sets of harness. On February 5,
1890, said mortgage was released and satisfied by the mort-
gagee in consideration of an absolute conveyance to her by
her husband of all the mortgaged property. The last
mentioned transaction was evidenced by a bill of sale in
the usual form, which was filed for record on the day of its
execution. Five days later, on February 10, Mrs. Gall-
ogly, at the request of her husband, executed five separate
chattel mortgages upon the said stock of merchandise and
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store fixtures, to-wit: To the Kilpatrick-Koch Dry Goods
Company, for $1,413.23; to Darrow & Logan, for $158.88;
to Kirkendall, Jones & Co., for $574.23; to McCord,
Brady & Co., for $1,909.23; and to the defendants Strauss,
Uhlman & Guthman, for $1,128.29. Said mortgages were
all given to secure the indebtedness of Gallogly, and each
subject to those preceding it in the order above named.
With the exception of {he last mentioned mortgage, which
was voluntarily executed by Gallogly without the knowl-
edge or consent of defendants, they were all made at the
solicitation of Mr. Kilpatrick, president of the plaintiff
company, who immediately took possession of the property
conveyed in the name of the several mortgagees. By
agreement of the parties other than the defendants the
plaintiff company proceeded to sell and dispose of the
mortgaged property at private sale, and which continued
without interruption until March 8, when the defendants,
who had repudiated the mortgage in their favor, began two
actions against Gallogly in the county court of Merrick
county for the amount of the latter’s indebtedness to them,
and in which the orders of attachment above mentioned
were issued. The property in coutroversy having been
seized by the sheriff to satisfy the aforesaid orders of at-
tachment, this action was instituted by the plaintiff for the
purpose of asserting its right of possession under the sev-
cral mortgages. The facts as found by the district court
are as follows:

«3, That the bill of sale from Gallogly to Mrs. Gallogly
was valid.

«9, That on February 10, 1890, for an adequate cousid-
eration paid by Gallogly, his wife joined him in conveying
the stock of goods in question to the plaintiffs. This
transaction was in substance and legal effect a surrender
of the title to Gallogly and a transfer of the stock to him.

«3, The petition declares the giving of each mortgage-to
-he several plaintiffs to be a separate and distinct transac-
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tion. It should be so considered. The subsequent mort-
gages are strengthened by the prior ones, but the prior
mortgages receive no reciprocal support from the subse-
quent mortgages. )

“4. Each of the plaintiffs took excessive security for
his claim.

“5. The mortgages of each of the plaintiffs are fraudu-
lent and void by reason of the taking of such excessive
security.

“6. From the sale of the goods described in the mort-
gages of the plaintiffs their claims have been filed fully paid,
leaving a surplus more than sufficient to pay the amount
due the defendants Strauss, Uhlman & Guthman,

“7. The goods in controversy have beeu sold and cannot
be returned. '

“8. The defendants Strauss, Uhlman & Guthman should
have judgment for the amount of their claim, being $1,302,
and the costs due on the orders in dispute.

“9. The court further finds that at the beginning of this
suit the right of possession and the right of property of the
goods and chattels in controversy herein were in the defend-
ants, and that thesaid defendants were entitled to the pos-
session of the same. To each and all of said findings the
plaintiffs jointly and severally except, and said exceptions
are allowed.”

A motion for a new trial was interposed, in which the
following grounds were alleged :

1. Errors of law occurring at the trial.

2. The findings and judgment are not sustained by the
evidence, :

3. The findings and judgment are contrary to law.

It is urged that the plaintiff has no standing in this
court, for the reason that the assignments of the motion
for a new trial are indefinite and that the findings assailed
should have been specifically pointed out. It is, however,
deemed unnecessary to examine that question, since the
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judgment is, in our opinion, unsupported by the findings
and therefore contrary to law. By the fourth and fifth
findings we understand the district court to hold that the
taking of excessive security is per se a fraud upon creditors,
for which the mortgage will be held void as a matter of
law, without regard to the motives of the parties. That
conclusion, it must be confessed, is not without support in
the opinions of this court. (See Morse v. Steinrod, 29 Neb.,
108; Brown v. Work, 30 Neb., 800; Thompson v. Rich-
ardson Drug Co., 83 Neb., 714.) But the cases cited, in
so far as they assert the doctrine of the findings, are in evi-
dent conflict with our later decisions announced subsequent
to the entry of the judgment here involved, which hold
that the taking of security greatly in excess of the debt
due is a matter of evidence only, to be given such consid-
eration as it may be entitled to in view of all of the sur-
rounding circumstances, in determining whether the trans-
action involved is fraudulent in full. (See Kilpatrick- Koch
Dry Goods Co. v. McPheely, 37 Neb., 800; Sherwin v. Gag-
hagen, 39 Neb., 238; Kilpatrick-Koch Dry Goods Co. v.
Bremers, 44 Neb., 863; Grand Island Banking Co. v.
Costello, 45 Neb., 119.) It follows that the judgment
cannot be sustained on the ground that the mortgages rep-
resented by the plaintiff are frandulent as to creditors.

The only remaining question is the effect to be given the
sixth finding, viz., that the money in plaintiff’s hands, the
proceeds of the mortgaged property after discharging the
claims represented by it, is sufficient to satisfy the amount .
due defendant. It is contended on the authority of Blue
Valley Bank v. Bane, 20 Neb., 295, that the finding men-
tioned will support the judgment, which is for the return
of the property, or, in case a return cannot be had, for the
amount of the defendants’ claim, to-wit, $1,333.34. That
contention, it is evident, rests upon an entire misconception
of the doctrine of the case cited. From an examination
of the concluding paragraph of the opinion it appears that
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the judgment, in so far as it determined the question of
the right of possession in favor of the plaintitf’ below, is
affirmed, while the provision thereof in favor of the de-
fendants for the recovery of the surplus in plaintiff’s hands
derived from the sale of the mortgaged property is reversed.
The precise question involved was presented in Gillespie v.
Brown, 16 Neb., 457, and determined adversely to the
claim of defendants herein, and the doctrine of the last
mentioned case is expressly approved in Kay v. Noll, 20
Neb., 380, and Fischer v. Burchall, 27 Neb., 245. In
Giillespie v. Brown REESE, J., uses this language: “Tt is
also claimed that the proof shows a surplus in the hands
of the defendants in error, and if their mortgage be held
valid, the plaintiff in error should by virtue of his levy
have a lien on such surplus. That question cannot arise
in this case. The contention is only for the possession of
the property.” The reasoning as well as the conclusion of
the cases cited are decisive of the present controversy, Tt
follows that the judgment must be reversed and the cause
remanded for further proceedings in the district court.

REVERSED AND REMANDED.

E~os CLARK, APPELLEE, V. CAMBRIDGE & ARAPAHOE
IrriGATION & IMPROVEMENT COMPANY, APPEL-
LANT, ET AL.

FiLED SEPTEMBER 18, 1895. No. 7594.

1. Navigable Waters. The courts of this country have not as a
rule adopted the common law definition of the term ‘** navigable
waters,” which here include those waters only which afford a
channel for useful commerce, whether the beds thereof are pub-
lic or private property, and without regard to the influence of
the ocean tide.
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. Evidence: JubpiciAL NoTicE. The courts of thisstate take no-
tice without proof that the Republican river is unnavigable.

-

3. Riparian Rights. Except as abrogated or modified by statute,
the common law doctrine with respect to the rights of private
riparian proprietors prevails in this country.

: Damages. The right of a riparian proprietor, as such, is
property, and when vested can be impaired or destroyed only in
the interest of the general public, upon full compensation and
in accordance with established law.

6. Constitutional Law: IRRIGATION : RIPARIAN RIGHTS. The
provision of the irrigation law of 1889, and the act of 1893,
amendatory thereof, abolishing riparian rights in all streams
over twenty feet in width, is a clear invasion of private property
and within the prohibitive features of the constitution.

6. Injunction: LACHES. A suitor who bas by his laches made it
impossible to prevent the completion or use of public works
without great injury to his adversary, or inconvenience to the
public, is not entitled to the preventive remedy of injunction,
but will be confined to the relief obtainable by ordinary means
in a court of law.

APPEAL from the district court of Furnas county. Heard
below before WELTY, J.

There is a statement of the case in the opinion.

F. I. Foss and W. R. Malson, for appellant:

As to title to the water rights and character of the stream
the following authorities are cited: Illinois C. R. Cg. v.
People, 146 U. S., 387; Jones v. Soulard, 24 How. [U.
8.], 41; Smith v. City of Rochester, 92 N. Y., 463; Che-
nango Bridge Co. v. Paige, 83 N. Y., 178; Avery v. Fox,
1 Abb. [U. 8.], 246; The “ Montello,” 20 Wall. [U. 8.],
430.

The mill is a public nuisance and subject to abatement.
(Wood, Nuisance [2d ed.], 80, 792; Cooley, Torts, 612,
614; Rhodes v. Whitehead, 27 Tex., 304; Mills v. Hall;
9 Wend. [N. Y.}, 315; Santa Clara County v. Southern P.
R. Co., 18 Fed. Rep., 423; Gould, Waters, 78; Lammers
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v. Nissen, 4 Neb., 245; Bissell v. Fletcher, 19 Neb., 725;
East Omaha Land Co. v. Jeffries, 40 Fed. Rep., 386.)

The title of the United States is perfect. A stream of
water running through a tract of land is part and parcel
of it. Prescription does not avail against the United
States. (Union Mill and Mining Co. v. Ferris, 2 Sawyer
[U. 8. C. C.], 176; Vansickle v. Haines, 7 Nev., 249;
Glibson v. Chouteau, 13 Wall. [U. 8.], 93.)

The appropriation of water for the purpose of irrigation
affords no ground of complaint by the lower proprietor,
though the water be entirely consumed. (Rhodes v. White-
head, 27 Tex., 304 ; Evans v. Merriweather, 3 Scam. [T11.],
492.)

The appropriation is made with regard to the ordinary
stream. (Proctor v. Jennings, 6 Nev., 83 ; Inhabitants of
China v. Southwick, 12 Me., 238 ; Bell v. McClintock, 9
Watts [Pa.], 119; Angell, Water Courses [7th ed.], sec.
491b ; Thurber v. Martin, 2 Gray [Mass.], 394; Smith v.
Agawam Canal Co., 2 Allen [Mass.], 357 ; Monongahela
Navigation Co. v. Coon, 6 Pa. St., 383; Pixley v. Clark,
35 N. Y., 520.)

The remedy by injunction does not apply in this case,
for the invasion of the right in question is not difficult of
estimation and can be adequately compensated in damages.
(Quackenbush v. Van Riper, 2 Greene Ch. [N. J.], 350 ;
Wogdin v. Wentworth, 57 Mich., 278 ; Bull v. Valley Falls
Co., 8 R. 1., 42; Spangler’s Appeal, 64 Pa. St., 387;
Gould, Waters, sec. 511 ; Nosser v. Seeley, 10 Neb., 467 .
De Necochea v. Curtis, 80 Cal., 397 ; Burrows v, Burrows,
82 Cal., 564.)

There has been such an acquiescence on part of plaintiff
in the appropriation complained of as to estop him from
claiming the equitable relief sought. (State v. Graham, 21
Neb., 329; Nosser v. Seeley, 10 Neb., 460; Forbes v. Mec-
Coy, 24 Neb., 702; Gillespie v. Sawyer, 15 Neb., 536 ;
Richardson v. Doty, 25 Neb., 426 ; Menard v. Hood, 68
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Ill., 121; Owen v. Ford, 49 Mo., 436 ; Cole v. Duke, 79
Ind., 107; East Saginaw- Street R. Co. v. Wildman, 58
Mich., 286 ; Mayor v. Mitchell, 79 Ga., 807 ; Brown v.
Merrick County, 18 Neb., 355; Fremont Bridge & Ferry
Co. v. Dodge County, 6 Neb., 18 ; Western Union Telegraph
Co. v. Pacific & Atlantic Telegraph Co., 49 Il1,, 90; Hazle-
hurst v. Savannah & N. A. R. Co., 43 Ga., 13; Roberts v.
Davidson, 83 Ky., 279; Thomas v. Woodman, 23 Kan.,
217; Swift v. Jenks, 19 Fed. Rep., 641 ; Mayor of Jersey
City v. Gardner, 33 N. J. Eq., 622; City of Logansport v.
Uk, 99 Ind., 531 ; Westbrook Mfg. Co. v. Warren, 77 Me.,
437; East & W. R. Co. v. East Tennessee & V. R. Co., 75
Ala., 275 ; Outcalt v. Helme Co., 42 N. J. Eq., 665; Roath
v. Driscoll, 20 Conn., 533 ; Prentiss v. Larnard, 11 Vt.,
135; Sheboygan v. Sheboygan & F. R. Co., 21 Wis., 667 ;
Bliss v. Kennedy, 43 1ll., 67; Varney v. Pope, 60 Me.,
192; Peters v. Hansen, 55 Mich., 276.)

McClure & Anderson, for intervenors.

Thomas H. Maiters, for appellee:

As to right of appellee to the water, the following au- -
thorities are cited: Consolidated Statutes, sec. 2057; Pugh
v. Wheeler, 2 Dev. & B. [N. Car.], 55; 6 Lawson, Rights,
Remedies & Practice, 2914; Vansickle v. Haines, 7 Nev.,
249; Bliss v. Kennedy, 43 Ill.,, 76; Merrifield v. Lombard,
90 Am. Dec. [Mass.], 172; Lux v. Haggin, 10 Pac. Rep.
[Cal.], 674; Davis v. Gelchell, 79 Am. Dec. [Me.], 638;
Kinney, Irrigation, 521; Gould, Waters, secs. 304, 305;
Anpgell, Water Courses, sec. 135.

The appellee claims that by virtue of purchase, chain of
title from the United States, ten years’ uninterrupted pos-
session, appropriation, and more than ten years’ user of the
water, he has a clear title to the premises and vested rights
in the land and use of the water, which cannot be dis-
turbed by legislation. (Coustitution, sec. 21, art. 2; Traver

55
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v. Merrick County, 14 Neb., 333; Compiled Statutes, sec.
27, ch. 57; Monroe v. Ivie, 2 Utah, 635 ; Mud Creek Ir-
rigation Co. v, Vivian, 74 Tex., 170.)

The Republican river is not in law or in fact a navigable
stream. (Kinney, Irrigation, 54; The “Daniel Ball,” 10
Wall.[U. 8.], 563; Propeller “Genesee Chief” v. Fitzhugh,
12 How. [U. 8.], 443 Nutter v. Gallagher, 24 Pac. Rep.
[Ore.], 250.)

The mill is not a pubhc nuisance. (Traver v. Merrick
County, 14 Neb., 827; State v. Clay County, 20 Neb.,
452.)

Any user of a stream by an upper proprietor which sub-
stantially diminishes its volume or defiles its capacity to
such a degree as to essentially impair its purity, and to pre-
vent the use of it for any of the reasonable and proper pur-
poses to which running water is usually applied is improper
and will be enjoined. (Merrifield v. Lombard, 90 Am. Dec.
[Mass.], 172.)

Posr, J.

This is an appeal from a decree of the district court for
Furnas county perpetually restraining the defendant the
Cambridge & Arapahoe Irrigation and Improvement Com-
pany from diverting the waters of the Republican river for
the purpose of irrigation by means of a ditch or canal of
which the defendant company is the owner and proprietor.
It is in the petition, in snbstance, alleged that the plaintiff,
in the year 1879, in said county, erected a mill for the pur-
pose of grinding grain, and has since the completion thereof”
in the year mentioned continuously used and operated said
mill for the purpose aforesaid; that his said mill is sup-
plied with water power by means of a dam constructed by
him in the Republican river in the year 1879, or land then
and now owned by him; that he has since said date until
the year 1891 had the continued and uninterrupted use of
the water of said river, and which is, when not interfered
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with by the defendant, sufficient to supply all of his needs,
but that in the year last named the defendant company
commenced the construction of a ditch or artificial water-
way in said county, which taps the Republican river about
fourteen miles above his said mill, and now threatens to
divert the water from said stream or so much thereof as to
deprive the plaintiff of his water power and render his mill
worthless, etc. The defendant for answer, after charging:
that it is an trrigating company duly and legally organized
under the laws of this state, alleges that in the month of
August, 1891, it in due and legal form appropriated the
waters of the Republican river to the amount of 300,000
cubic inches measured under a four-inch pressure; that it
immediately began the construction of an irrigating canal,
commencing at the point where said appropriation was
made, and that said canal was within a reasonable time
fully completed, and by means of which the defendant is
now engaged in furnishing water for the purpose of irriga-
tion to divers persons along the line of its said ditch. It
is also alleged that the water flowing in the Republican
river during ordinary seasons is ample to supply the neces-
sities of the plaintiff notwithstanding the diversion thereof
by the defendant company, and notwithstanding the fact
that there have been since the year 1885 constructed twenty-
seven irrigating canals in this state and the state of Colo~
rado, all of which have acquired by appropriation a valid
right to, and are now actually using, the water of the Re--
publican river for the purpose of irrigation. Thereis a fur-.
ther allegation to the effect that the plaintiff, who was aware
of said appropriation and contemplated diversion of water,
interposed no objection thereto, but, on the contrary, by his.
silence encouraged the defendant to undertake and complete
the said canal, which was done at great expense, to-wit, at
the cost of $40,000, wherefore he should not now for the
first time be heard to assert any rights in the premises
superior to those of the defendant, and that his remedy, if"
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any, is by an action for damage and not by injunction.
At this stage of the controversy Swan Freeman and six
others were permitted to intervene for the purpose of as-
serting their rights in the premises adverse to the plaintiff.
In the pleading interposed by them, in addition to the alle-
gations contained in the answer of the defendant company,
it is charged that said intervenors are the owners of farms
ing lands situated under the aforesaid canal, that the de-
fendant is by law required to supply them with water for
the irrigation of the several farms, and that their equities
in the premises are superior to those of the plaintiff. The
statements of the answer and also of the intervenor’s peti-
tion are met by a reply which may be treated as a general
denial. The foregoing statement omits many allegations
of the pleadings, some of which are foreign to the real
questions involved and others tender issues of law only.

The able arguments with which we have been favored
include many questions of vital importance in view of the
prominence given to the subject of irrigation in the recent
legislation of this state, but a few of which, for reasons
hereafter appearing, call for notice in this opinion.

The first proposition to which we will give attention is
that inasmuch as the original surveys meander along the
banks of the Republican river and the adjoining lands
were conveyed by patents which do not include the bed of
that stream, the title thereof remained in the general gov-
ernment, and subsequently passed to and became the prop-
erty of this state upon its admission into the Union as
such,—in short, that the Republican is in legal effect a
navigable river, and that plaintiff’s dam therein isa pub]lc
nuisance, and not within the protection of the law. At
common law navigable streams are held to be those in
which the tide ebbs and flows. (3 Kent, Commentaries,
413, and note; Black’s Pomeroy, Waters, sec. 216.) But
the doctrine of the common law has not, as a rule, been ac-
cepted in this country, and has been entirely repudiated by
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the courts of the United States in determining the jurisdic-
tion of congress over lakes and streams, whether situated
in two or more states or within the boundaries of a single
state. In those courts navigability in law is synony-
mous with navigability in fact, without regard to the in-
fluence of the ocean tide, and includes those waters only
which afford a channel for useful commerce (see United
States v. Steamer “Montello,” 871 U. 8., 430; Miller v.
Mayor of New York, 109 U. 8., 385), and although the
decisions of the state courts are not altogether harmonious,
the rule stated is in accordance with the decided weight of
authority. (See 16 Am. & Eng. Ency. of Law, title “ Navi-
gable Waters,” and the valuable collection of cases therein
by Mr. Charles S. Lobingier.) The courts of this state
will take notice of this fact, which is also established by
abundant proof, that the Republican is not a navigable
river within the foregoing definition.

The appellant’s next contention is that conceding the
Republican to be unvavigable, the water thereof is public
property and may be acquired by appropriation without
regard to the claims of riparian proprietors. That couten-
tion is based upon the provisions of the act of March 27,
1889, and which, for convenience, may be referred to as
the *“Rayner Irrigation Law,” the first section of which,
as amended in 1893, reads as follows: “The right to the
use of running water flowing in any river or stream, or
down any canyon or ravine, may be acquired by appropri-
ation by any person, company or corporation, organized
under the laws of the state of Nebraska; Provided, That
in all streams not more than twenty (20) feet in width the
rights of the riparian proprietor shall not be affected by
the provisions of this act.” (Session Laws, 1893, p. 3717,
sec. 1, ch. 40.) Authority is by other sections conferred
upon persons and corporations in certain cases to condemn
the right of way over and upon any lands for irrigating
ditches and for the enforced access thereof to the public
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waters of the state; and by a subsequent act, water for the
purpose of irrigation is declared to be a natural want.
(Session Laws, 1895, p. 268, sec. 65, ch. 69.) It is con-
ceded that the Republican river exceeds twenty feet in
width and is therefore not within the exception of the sec-
tion quoted. It is important in giving effect to these
statutes to examine them in the light of the laws in force
at the time of their adoption. Although the contrary has
been asserted in some of the arid Pacific states (see Reno
Smelting, Milling & Reduction Works v. Stecenson, 20 Nev.,
269; Stowell v. Johnson, 26 Pac. Rep. [Utah], 290), the
common law doctrine with respect to the rights of private
riparian proprietors, except as modified by statute, prevails
in this country. (Eidemiller Ice Co. v. Guthrie, 42 Neb.,
238 ; Black’s Pomeroy, Waters, secs. 127, 130, and authori-
ties cited.) At common law every riparian proprietor, as
an incident to his estate, is entitled to the natural flow
of the water of running streams through his land, un-
diminished in quantity and unimpaired in quality, although
all have the right to the reasonable use thereof for the
ordinary purpose of life (3 Kent, Commentaries, 439 ;
Angell, Water Courses, sec. 95; Gould, Waters, sec. 204 ;
Black’s Pomeroy, Waters, sec. 8), and any unlawful diver-
sion thereof is an actionable wroug.

It is a well known fact that our irrigation laws are
modeled after the statutes of California, and we may with
profit look to the interpretation there given them, in deter-
mining to what extent, if at all; they abrogate or modify
common law rules. In Luz v. Haggin, 69 Cal., 255, a
leading and instructive case, the question presented was the
 effect of section 1422 of the Civil Code of that state, viz,,
“¢The rights of riparian proprietors are not affected by the
provisions of this title.” It was lield, after an exhaustive
.examination of the subject, that the statute, so far as it
authorizes the appropriation of water, applies to such water
only as flows over the lands of the state and the United
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States, and that the section quoted ias intended to save the
rights of all riparian owners whose titles were acquired be-
fore or since the adoption of the Code; and that construction
of the statute accords with the views of both Mr. Pomeroy
and Mr. Black. (See Black’s Pomeroy, Waters, sec. 127.)
It may be that our statute, unlike the Code of California,
was intended to embrace all waters of the state, since it is
an historical fact, of which we take notice, that the public
‘lands along the streams of this stale had practically all
been disposed of previous to 1889. But it is unnecessary
to pursue the subject at this time, for, assuming such to
have been the intention of the legislature, it is a clear in-
~vasion of private rights and within the prohibition of the
.constitution, The right of a riparian proprietor, as such,
is property, and when vested can be destroyed or impaired
only in the interest of the general public, upon full com-
pensation and in accordance with established law. (Luz v.
- Haggin, supra; Yates v. City of Milwaukee, 10 Wall. [U.
'8.], 497; Potomac Steamboat Co. v. Upper Potomac Steam-
“boat Co.,109 U. 8., 672; Delaplaine v. Northwestern R. Co.,
42 Wis., 214 ; Bell v. Gough, 23 N. J. Law, 624; Trenfon

Water Power Co. v. Raff, 36 N. J. Law, 335.) That the
state may, in the exercise of the right of eminent domain,
-appropriate the water of any stream to any purpose which
will subserve the public interests is not doubted, and that
the reclamation of the inarable lands of the state is a work
of public utility within the meaning of the constitution is
-a proposition not controverted in this proceeding. But even
the state in its sovereign capacity is, as we have seen,
.within the restrictions of the constitution and can take or
damage private property only upon the conditions thereby
imposed. The proposition that the rights of riparian pro-
prietors were abolished by operation of the statutes is,
-therefore, without merit. It does not, however, follow
that equity will interfere to prevent the use of the water in
-this instance at the suit of the plaintiff, although actions to
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prevent the invasion of private rights by persons claiming
public powers is a favored subject of equitable cognizance.
It is clearly established by the proofs that the construction
of the irrigating ditch was undertaken and carried out Ly
the defendant company in good faith in accordance with
the purpose of its creation, at a cost of many thousands of
dollars, and in the belief on the part of its promoters and
managing officers that it was entitled to divert the water of
the Republican river. It is also practically undisputed
that the plaintiff was from the first fully advised of both
the undertaking and the purpose of the defendant, and it
is certain that he interposed no objection thereto until after
the substantial completion of the work. The rule which
denies relief in equity to one who has slept upon his rights
applies in all its force to cases where the defendant is en-
gaged in a work of public interest. In fact there is no
principle more firmly established in the jurispradence of
this country than that a suitor who has by his laches made
it impossible to restrain the completion or use of public
works without great injury to his adversary or the publie
will be left to pursue his ordinary legal remedies. (Erie R.
Co. v. Delaware, L. & W. R. Co., 21 N. J. Eq., 283; Trap-
hagan v. Mayor of Jersey City, 21 N. J. Eq., 206; Campbell
v, Indianapolis & V. R. Co., 110 Ind.,490; Midland R. Co.
v. Smith, 113 Ind., 233; Organ v. Memphis & L. R. Co.,
11 S.'W. Rep. [Ark.], 96; Goodin v. Cincinnati & W hite-
water Canal Co.,18 O. St., 169; Curtis v. La Grande Waler
Co., 20 Ore., 34; High, Injunctions, sec. 643; Rorer, Rail-
roads, 741-757 ; Wood, Railway Law, 794,) And the
same principle is recognized by this court in Nosser v,
Secley, 10 Neb., 460, State v. Graham, 21 Neb., 329, and
Forbes v. McCoy, 24 Neb., 702.)

We are asked to determine in this action the question of
the plaintiff’s rights in the premises by reason of his al-
leged adverse use of the water of -the Republican river for
more than ten years, and also whether the several irri-

N
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gating companies engaged in directing the water of the river
are joint wrong-doers in the sense that an action will lie
against the defendant company for all of the damage re-
sulting therefrom to the plaintiff; but those questions are,
as we have seen, not presented by this record and will not
be examined at this time. It follows, however, from rea-
sons stated that the decree of the district court must be re-
versed and the action dismissed.
REVERSED.

RoBERT HARE v. E. W, MURPHY.
FiLED SEPTEMBER 18, 1895. No. 6159.

Mortgages: SALE OF PREMISES: ASsUMPTION OoF DEBT. Where
real estate incumbered by a mortgage is sold and conveyed and
there is inserted in the deed a clause which states that the
grantee assumes and agrees to pay the mortgage debt, and the
deed is accepted by the purchaser of the land with knowledge
that it contains the clause, or where the purchaser of land
agrees, as a part of the consideration for the sale of the property
to him, to assume and pay a mortgage indebtednesss existing
against the land, he becomes persoually liable for the payment
of the mortgage debt, and this is true whether his immediate
grantor was so liable or not, and the liability thus created may
be enforced by the mortgagee or his.assigns, as it was for his or
their use and benefit that such promise was made.

ERROR from the district court of Lincoln county. Tried
below before NEVILLE, J.

F. 8. Howell, for plaintiff in error.
Grimes & Wilcoz and 1. C. Paiterson, contra,

HarRrr1son, J.

The plaintiff, as assignee and owner of two promissory
notes, and a mortgage on certain real estate given to secure
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their payment, instituted this action against the defendant,
to whom the real estate had been sold by the grantee or
party purchasing from the mortgagor, to recover the amount
due upon the notes and mortgage, basing the suit upon a
clausein the conveyance of the lands to defendant, by which
it is claimed defendant assumed and agreed on his part to
pay the mortgage indebtedness. The petition in the case
recites that on December 26, 1889, D. A. Spraul executed
and delivered to Maggie Callender two promissory notes,
each in the amount of $250, and a mortgage, to secure their
payment, on tracts of land therein described and situate in
Logan county. The conveyance by the mortgagor, on the
succeeding day, to William L. Schuster, and the sale and
conveyance of the lands again on the 31st day of Decem-
ber, 1889, by Schuster to the defendant E. W. Murphy,
and his agreement, as a part of the consideration or pur-
chase price of the property, to pay the indebtedness shown
by the notes and mortgage, and that pursuant to such prom-
ise, and evidencing it, there was inserted in the deed of the
lands by Schuster to defendant a clause in which it was
stated that the real estate wasincumbered and that the pur-
chaser assumed and agreed to pay the incumbrance. Ttalso
states the purchase of the notes and mortgage by the plaint-
iff and their transfer and assignment to him and non-pay-
ment, etc., and closes with a prayer for judgment. The
answer contained a denial of any assumption of or agree-
ment by defendant to pay the mortgage indebtedness; a
statement that defendant never received or accepted the con-
veyance or deed described in plaintiff’s petition, and that
no deed of the lands had ever been delivered to him; that
he never entered into or had possession of the premises de-
scribed in the petition; that a deed, a copy of which was
attached to the petition, was caused to be recorded in Logan
county by some person unknown to defendant and without
his knowledge or consent; that there was no consideration
in the purchase of the lands or the “equity ”” of the vendor,
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Schuster, therein for an assumption or agreement on his
part to pay the amount of the incumbrances or mortgages,
and further, that his grantor, Schuster, had not assumed
the payment of the incumbrances, and no liability existed
against such grantor for their payment. The reply of
plaintiff was, in the main, a general denial of the allega-
tions of the defendant’s answer, and also stated that the
deed of the lands executed by Schiuster and to defendant,
as grantee, was filed for record in the office of the county
clerk of Logan county on or about January 2, 1890; that
on or about the 7th day of January, 1890, the plaintiff, in
the course of some business affairs or settlement between
him and another party, was offered the notes and mortgage,
the basis of this action, and their purchase by him was so-
licited ; that he made, or caused to be made, an examination
of the lands and the titles to the same, and thus discovered
of record the conveyance to the defendant and the clause
asserting the assumption and agreement of the defendant
to pay the notes and mortgages, and also investigated or
caused inquiries to be made with reference to the financial
standing or circumstances of the defendant and ascertained
that he was solvent, and that plaintiff, in the purchase of
the notes and mortgage, was influenced by and relied upon
the responsibility assumed by and of the defendant for their
payment, and had it not been for the clause in the deed to
defendant, which in terms bound him to such payment,
plaintiff would not have purchased the notes and mortgage,
and that such purchase was consummated March 1, 1890;
that very soon after the deed in question was recorded, the
defendant had knowledge thereof and of its contents and
recitals, and possessed such knowledge at the time of its
execution, and for more than thirty days prior to the date
of plaintiff’s purchase of the notes and. mortgage, and per-
“ipitted it to remain of record without any effurt to have the
same annulled or reformed. There was a trial of the issues
to the court and a jury, and at the close of the testimony
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the trial judge instructed the jury to return a verdict for
defendant, which instruction was complied with by the jury,
and after motion for new trial heard and overruled, judg-
ment was rendered, and the plaintiff brings the case here
by petition in error,

Counsel for the parties, in the briefs filed, agree in the .
statement that the trial judge was moved to instruct the
jury to return a verdict for the defendant by the following
considerations: That the petition did not allege, and the
evidence failed to show, that defendant’s grantor was in any
manner or to any extent connected with the mortgage debt,
or liable or bound for the payment of it; that the rule of
law applicable and governing in such cases is that a mort-
gage indebtedness assumption clause in a deed, or an agree-
ment by the purchaser of lands to pay incumbrances exist-
ing against their lands, will not become operative, or is of
no validity, and cannot be enforced by the mortgagee un-
less it further appears that the grantor in the conveyance,
or the person to whom the promise is made, was personally
liable for the payment of the mortgage debt. In adopting
this view of the law, we think, the learned judge who pre-
sided during the trial in the district court erred. It is
undoubtedly supported by decisions, many of which are
cited by counsel for defendant in their brief, of courts of
last resort, the opinions of which, as authority, rank among
the very highest and are entitled to great weight, but we
do not think best to follow them. It is an established rule
of law that where one makes a promise to another for the
benefit of a third person, such third person can maintain
an action upon the promise, though the consideration does
not move directly from him. (Shamp v. Meyer, 20 Neb.,
223; Sample v. Hale, 3¢ Neb., 220; Barnett v. Pratt, 37
Neb., 349; Doll v. Crume, 41 Neb., 655.) In Keedle v.
Flack, 27 Neb., 836, a case in which the right of a mort-
gagee to enforce such a promise as the one in the case at
bar was in controversy, the rule just quoted was applied
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and held to be the basis of the mortgagee’s right to recover.
Where a party, purchaser of lands, agrees as a part of the
contract of purchase to assume and pay a mortgage debt
existing against the lands, the promise so to do is for the
benefit of the owner and holder of the debt and may be en-
forced by such party. The purchase price of the lands is
the consideration moving between the purchaser and his
grantor, and it is immaterial and of no consequence to
the grantee that his grantor may or may not be personally
liable or bound for the payment of the mortgage debt,
and by such promise the promiser becomes personally liable
to the mortgagee, or assigns, for the mortgage debt, regard-
less of whether his grantor was so liable or not. (Merriman
v. Moore, 90 Pa. St., 78; Dean v. Walker, 107 Ill.,, 540;
Bay v. Williams, 1 N. E. Rep. [Ill.], 340.)

There were some issues of fact in regard to which the
evidence was conflicting, and if the view of the law with
reference to the liability of a grantee who assumes and
agrees to pay a mortgage debt, which we have announced
herein as the correct one, had been taken, they should, and
doubtless would, have been submitted, under proper in-
structions, to the jury for their consideration and determi-
nation. It follows that the judgment of the district court
will be reversed and the cause remanded for further pro-
ceedings.

REVERSED AND REMANDED.

JoaN GRAN ET AL. V. Mary J. HousTON ET AL.

FiLED SEPTEMBER 18, 1895. No. 7120.

1. Trial: INSTRUCTIONS: REPETITION OF PROPOSITIONS. Where, in
order to fairly and intelligibly present all the issues in a case to
the jury by the instructions, it becomes necessary to repeat a
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proposition, its repetition, in proper connection with other facts
or principles involved, is not erroneous.

2. : : . It is not ground for the reversal of a case
that the trial court repeated a proposition of law in its instrac-
tions, where it does not appear that the effect was to perplex or
mislead the jury.

3. Intoxicating Liquora: Loss oF SupPorRT: DAMAGES: SLo-
CUMB LAW: BoND OF SALoON-KEEPER. Within the meaning
of the words ‘‘all damages” in what i3 known as the * Liquor’’
or “Slocnmb Law’ (Compiled Statutes, ch. 50), and required
by the Jaw to be a condition of the hond given by each person
licensed to sell intoxicating liquors, is included the loss of means
of support of a wife and the children of the husband, who, by
drinking liquors sold or given to him in whole or in part by the
vendor, prineipal in the bond, or his agents or employes, becomes
intoxicated, and, by the intoxication, disabled or disqualified,
physically or mentally, either partially or totally, for labor; also
his death caused by the intoxication.

4.

: ACTION FOR Loss oF SuPPORT. The action accorded by
this act for the deith caused by intoxication is not an action
proper for the death, but for the loss of means of support result-
ing from the death.

5. Action Upon Saloon-Keeper’s Bond : LIsBILITY OF SURE-
TIES. In an action upon the bond the liability of the sureties is
co-extensive with that of the principal, and to the extent of the
sum therein stated they are bound for the payment of all dam-
ages adjudged against him, and testimony which in such action
establishes his liability fastens it upon the sureties.

6. Statutes: RULE oF CONSTRUCTION. It is a rule of interpre-
tation, universally accepted, that in giving construction to a
statute the court will consider its policy and the mischief to be
remedied and give it such an interpretation as appears best cal-
culated to advance its object by effectuating the design of the
legislature. (Wilber v. Paine, 1 0., 255.)

7. Intoxicating Liquors: ACTION ON BOND OF SALOON-KEEPER:
Loss oF SUPPORT: EVIDENCE. ‘‘In anaction on the bond of a
saloon-keeper the fact essential to be shown is the disqualifica-
tion to support those thereto entitled, caused or contributed to
by sales of intoxicating liquors to one upon whom legally de-
volves the duty of farnishing such support, and this disqualifi-
cation may be either partial in effect or limited in duration by
reason of physical disability, or it may become complete, as by
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death.” Rule announced in first paragraph of Chmelir v. Saw-
yer, 42 Neb., 362, approved and followed. ’

8. Instructions: HaArMLEss ERrROR. Where there is no contro-
versy in the evidence as to the existence of a particular fact, an
instraction given in which there is an assumption of its truth will
not furriish sufficient reason for a reversal of the judgment.

9. Damages: FAILURE TO REQUEST PROPER INSTRUCTIONS. An
instruction given in regard to the rale for estimating damages,
keld, correct and proper to the extent that it stated the runle, and,
further, that if the defendants desired a more extended or ex-
plicit statement upon any portion of the subject therein em-
braced, it should have been prepared and presented to the court
with a request that it be read. Failure to do so precludes error.

10. Objections to Instructions. An objection to ipstruction
numbered 16, in which it was stated that certain admissions
were made in the answer, keld, not well founded.

11. Objections to the language employed in certain of the

instructions examined, and keld not tenable.

12. Intoxicating Liguors: SALE ToO HUSBAND: ACQUIESCENCE
BY WIFE: DaMAGES. The fact that the wife consented to or
acquiesced in the sale or gift of intoxicating liquors to the hus-
band is no defense or bar to an action for damages by the wife
and in behalf of her minor children for loss of means of sup-
port through the disability or disqualification of the husband for
labor caused by drinking the intoxicating liquors.

13. Pleading. In order to be available in an action, new matter
constituting a defense must be pleaded in the answer. It can-
not be introduced under a general denial.

14. Intoxicating Liquors: DEATH BY INTOXICATION: INSTRUC-
TIONS. Refusal to give instructions requested on the question of
the proximate cause of the death of a person alleged to have
been caused by intoxication, held, not erroneous within the rule
announced in McClay v. Worrall, 18 Neb., 44, Sellars v. Foster, 27
Neb., 119, and Cornelius v. Hu/tman, 44 Neb., 441,

15. Verdict: IMPEACHMENT: TESTIMONY OF JUROR. The testi-
mony of jurors in relation to matters which are essentially in-
herent in the verdict is incompetent and will not be received to
jimpeach the verdict.

16. Damages from Sale of Liquor: AMOUNT OF VERDICT:
EVIDENCE. The verdict, in its amount, when viewed in con-
nection with the evidence, keld to show that it was not the result
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of the influence of passion and prejudice, but sustained by the
testimony.

17. Trial: Jury. The action of the court in excusing jurors held
not erroneous.

18. Witnesses: ORDER OoF EXCLUSION : EFFECT OF DISOBEDIENCE.
Where an order has been entered excluding the wifnesses and a
witness is called who, it appears, has disobeyed the order and
has been present in court during the examination of a prior
witness, and it further appears that the evidence of the witness
called will be upon a branch of the case entirely different and
distinet from that testified upon by the witness preceding him
and have no connection in substance therewith, and it does not
appear that the party desiring to use the witness was at fault in
any manner for his disobedience of the order of exclusion, it is
not eror for the court to allow the witness to testify.

19. Rulings on Evidence: ExceprioNs: REVIEwW. In order to
render an alleged error in the admission of testimony available
in a review of a case by this court the record must disclose an
objection made in the trial court to the introduction of the par-
ticular piece of testimony,a ruling obtained thereon, and, if ad-
verse, an exception taken.

20. Misconduct of Attorney: OsrecTiONs : RECORD FoR RE-
VIEW. Where it is assigned for error that there was miscon-
duct of an attorney for the prevailing party during the course
of argument to the jury, consisting of language used or state-
ments made prejudicial to the rights of the adverse party, the
attention of the trial court must be called to the langnage or
statements by an objection, and, if overruled, an exception taken,
and this portion of the proceedings incorporated in the bill of
exceptions. It will then be reviewed by this court; otherwise
not. .

21. Evidence to Show Manner of Death. Where, so far as
the evidence discloses, no one was present at the time of the
death of deceased, held, that the evidence of the coroner, who
was also a physician and surgeon, in which he stated his opinion
on the subject, was admissible to show the manner of death.

22. Trial: WITNESSES : RULING ON MOTION To STRIKE OuT AN-
SWER. Where a question is asked of a witness, and his answer,
which is responsive to the question, is received without objec-
tion and motion is then made by counsel to strike out the
evidence contained on the ground of its incompetency, it is dis-
cretionary with the court whether it will sustain the motion or
not.



Vor. 45] SEPTEMBER TERM, 1895. 817

Gran v. Houston,

23. Intoxicating Liquors: DAMAGES FROM SALE : EVIDENCE.
‘' The fact that a saloon-keeper, prior to the sales complained of
in & civil damage case, had instructed his servants not to sell
liguor to the deceased, is inadmissible in evidence as not tend-
ing to prove that such sales were not in fact made.”’ The rule
announced in the third paragraph of the syllabus in Houston +.
Gran, 38 Neb., 687, followed and adhered to.

24. : : - Evidence which tended to prove that
the money earned by the husband while living was the source
of and devoted to the support of the wife and children, keld, ad-
missible.

25. : : . The ruling of the court as to the ad-
missibility of certain evidence during the cross-examination of
one of the defendants in regard to his connection with the saloon
business examined and approved.

26. New Trial: NEWLY-DISCOVERED EVIDENCE. A motion for
new trial will not be granted on account of newly-discovered
evidence, unless it would be sufficient to render clear what was
before doubtful or of so controlling a nature as to probably
change the verdict.

21. Misconduct of Jury: EVIDENCE. The staterents of an af-
fidavit in relation to the misconduct of a juror, examined, and
held insufficient,

Error from the district court of Lancaster county,
Tried below before STroDE, J.

G. M. Lambertson, for plaintiff in error,
Ricketts & Wilson, contra.

Harrson, J,

On the 5th day of December, A. D. 1889, Mary J.
Houston, for herself and on behalf of her minor children,
instituted this action in the district court of Lancaster
county against John Gran, a retail dealer in liquor in the
city of Lincoln, and the sureties on his bond, Jerry Har-
rington and Thomas Carr. In the petition it is alleged
that on the 30th day of March, 1889, John Gran was en-
gaged in the business of selling malt, spirituous, and vi-

56
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nous liquors in the city of Lincoln, under a license author-
izing him to conduct such a business, granted to him on or
about the 11th day of April, 1889, by the proper authori-
ties of the city; that on March 19, 1889, John Gran, to-
gether with Thomas Carr and Jerry Harrington, as his
sureties, entered into a bond to the state of Nebraska in the
sum of $5,000, and which bond contained the conditions
required by our statutory law regulating the execution of
such bonds; “that on the 13th day of March, 1889, the
plaintiff Mary J. Houston was, and for more than fiftcen
years prior thereto had been, the wife of one James Hous-
ton, now deceased, and that said Houstons were residents
of the city of Lincoln, Lancaster county, Nebraska, and
the other plaintiffs are their lawful children.

4, That on the 30th day of March, 1889, the said
James H. Houston, deceased, her husband and the father
of the plaintiff’s children, became greatly intoxicated and
continued in a fit of intoxication the whole of the said day

and evening of the 30th day of March, 1889, and that he
~ spent the afternoon and evening of said day in the saloon
and place of business of the defendant John Gran in said
county and said state. _
5, That the defendant John Gran sold, gave, and fur-
nished to him, the said James H. Houston, the liquors that
caused his intoxication on the said 30th day of March,
1889, and furnished him the said liquors in sufficient
quantities to cause his intoxication, and did cause his intoxi-
cation, and he continued to sell and furnish liquors to said
James H. Houston, deceased, after he had become so intoxi-
cated.

«@, That on the evening of the said 30th day of March,
1889, the said James H. Houston, while intoxicated from
the effects of the liquors so sold and given and furnished to
him as aforesaid, in so much so as to not be able to care for
himself or protect his person from surrounding danger,
wandered upon the tracks of the Chicago, Burlington &
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Quincy Railroad Company in said city of Lincoln in the
dark of the night, where he was, by reason of said intoxica-
tion and his debauched and imbecile condition caused by
said liquor, run over and killed by the cars of said com-
pany, and where he was subsequently found, mutilated by
the trains of said company. ’

“7. The plaintiffs were all dependent upon the said
James H. Houston for their means of support, and the
proceeds of his labor and earnings amounted to about
$1,500 per year, which he applied to the support of these
plaintiffs; that he was about forty years of age, healthy,
energetic, and industrious, and a skilled mechanie.

8. The plaintiff Mary J. Houston and said minor chil-
dren constitute one family, and are entirely without the
means of support. The plaintiffs have sustained damages
in the premises in the sum of $5,000, together with interest
thereon from the 30th day of March, 1889.”

The prayer of the petition was for judgment in the sum
of $5,000, interest, and costs. To the petition Gran and
his sureties filed the following answer: “ They admit that.
John Gran was engaged in the business of selling malt,
spirituous, and vinous liquors under a license duly granted
by the city of Lincoln at the time and place mentioned in.
the petition. They also admit that they executed and de-
livered a bond to the city of Lincoln, and that the bond in
question is described in the plaintiffs’ petition, but they
deny each and every other allegation contained in said peti--
tion except as herein expressly admitted.”” A trial of the-
issues resulted in a verdict against Gran and his sureties in.
the sum of $100. This, in an error proceeding to this court
on the part of Mrs. Houston and the children, was reversed
and the case remanded to the district court. For report of”
this decision see 38 Neb., 687. In the second trial of the
case in the district court Mrs. Houston and the children
recovered a verdict for $5,000. A separate motion for new
trial was filed for Jerry Harrington and a joint one for
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John Gran and Thomas Carr, which were, on hearing, over-
ruled and judgment rendered in accordance with the ver-
dict. A separate petition in error has been filed in this
court on behalf of Harrington and a joint one for the other
two interested parties, Gran and Carr, to obtain a review
of the proceedings during the trial of the case in the district
court.

The first error of which complaint is made and argued
in the brief filed for plaintiff in error is therein stated as
follows: “The trial judge erred in the instructions given
as a whole and in giving undue prominence to the idea that
the amount of liquor furnished and the time when given,
and the condition of the deceased as to being drunk or
sober, was of little importance,” It is ably and strenu-
ously contended that the proposition that “every person
who sells or gives intoxicating liquors to another, and
thereby in whole or in part causes such intoxication of such
person, is liable for the consequences of such intoxication”
was given and many times in different form or phrase and
in several instructions repeated, and thus undue promi-
nence was given to the idea expressed, to the exclusion of
other important issues in the case; that the tendency was
to mislead the jury and that it had the effect of misleading
the jury. As the result of a careful examination of the
instructions in which any expression appears in reference to
the particular idea or portion of the issues which it is
claimed was unduly repeated in connection with the other
instructions given and the testimony adduced during the
trial, we are convinced that they are not open to the criti-
cism made by counsel, at least not to the extent urged
in the argument. It was necessary in properly instructing
the jury as to the different phases of the case as presented
by the evidence to embody this idea in several of the in-
structions; and while there may have been repetitions which
were not necessities, or which in the opinion of counsel or
this court were unnecessary, yet there were none which
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tended, nor did they as a whole tend, to mislead the jury,
nor can we believe the jury was misled by them, hence
there was no prejudice to the rights of plaintiff in error,
and the action of the court, the grounds for this complaint,
furnishes no tenable reason for a reversal of the case. (See-
brock v. Fedawa, 30 Neb., 424; Carstens v. McDonald, 38
Neb., 858; Hill v. State, 42 Neb., 503.)

It is further urged that the instructions were unfair and
erroneous in so far as the rights and interests of the sure-
ties on the bond were involved, and that a distinction should
be drawn between the liability of the sureties upon the
bond of a liquor dealer and that of the principal, and, as
against the surety, the proof that the injuries were the di-
rect result of the intoxication caused by the principal in the
bond should be of the clearest character ; that, quoting from
the opinion in Curtin v. Atkinson, 36 Neb., 110, “An un-
dertaking will be strictly construed in favor of sureties, and
their liability will not be extended by construction beyond
their specific agreement.” The rule announced in that case -
was applied to sureties on statutory bonds of retail liquor
dealers. The condition of the bond required by statute to
be given by a retail liquor dealer is “that he will not violate
any of the provisions of this act; and that he will pay all
damages, fines, and penalties and forfeitures which may be
adjudged against him under the provisions of this act,”
(Compiled Statutes, sec. 6, ch. 50, entitled “Liquors,”)
and to this the sureties bind themselves. In section 15 of
the same chapter it is provided: “ The person so licenzed
shall pay all damages that the community or individuals
may sustain in consequence of such traffic, he shall support
all paupers, widows, and orphans, and the expenses of all
civil and criminal prosecutions growing out of, or justly
attributed to, his traffic in intoxicating drinks; said dam-
ages and expenses to be recovered in any court of compe-
tent jurisdiction by any civil action on the bond named and
required in section 6 of this act, a copy of which, properly
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authenticated, shall be taken in evidence in any court of
Jjustice in this state;” and in section 16: It shall be lawful
for any married woman, or any other person at her request,
to institute and maintain, in her own name, a suit on any
such bond for all damages sustained by herself and chil-
dren on account of such traffic, and the money when col-
lected shall be paid over for the use of herself and children.”
It is clear that the sureties, by signing the bond, bind them-
selves that the principal shall pay ¢ all damages” for which
he may become liable under the provisions of the liquor
act, or, as it is popularly designated, ¢ Slocumb Law,” and
that such damages may accrue to any individual and be re-
covered Ly civil action on the bond, and the term “individ-
ual” includes a married woman who may sustain any dam-
ages on account of the traffic in liquors by the vendor,
principal in the bond, and that her suit may be for all
damages sustained by herself and her children. Within
“a]l damages” is included loss of means of support, and
within “means of support” the disability or disqualification
of a husband through intemperance caused by drinking
liquors, either partial or total, physical or mental, as partial
or total insanity caused by intoxication and incapacitating
for labor; also the death, not in an action for the death of
the party, except in that its eventuating from the intoxica-
tion, causes a loss of support. The liability of the sureties
with reference to the damages is co-extensive with that of
the principal in the bond, and to the extent of the sum
therein named they are bound for the payment of all dam-
ages adjudged against him, and the testimony which estab-
lishes a liability against him in an action on the bond
fastens it upon them; and the instructions in this case which
it is claimed were objectionable, and more particularly so in
their effect upon the interests of the sureties, if competent
and unobjectionable when viewed as affecting the rights and
liabilities of the principal in the bond, were equally so as
to the sureties and their liabilities arlsmg from their con-
tract evidenced by the bond.
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Some particular stress is given by counsel, in the argu--
ment, to the use of the word “injured” in section 6 of the
liquor law, in the portion thereof wherein it is stated: “Any
bond taken pursuant to this section may be sued upon for
the use of any person or his legal representatives, who may
be injured by reason of the selling or giving away any in-
toxicating liquor by the person licensed, or by his agent or
servant,” but we think the word “injured” here is syn-
onymous with the word “damaged,” and the true reading
and meaning of the part of the section referred to is “any
person who may be injured,”—in other words, may suffer
damage.

1t is further insisted, and here we have the pith of the
argument of counsel on this branch of the case, that the
doctrine that any dealer who furnished any of the liquor
by which intoxication was produced is liable cannot be ex-
tended or held to cover a case where death is the ultimate
result of the intoxication; that this appears from section 18
of the liquor law, which is as follows: “ On the trial of any
suit under the provisions hereof, the cause or foundation of
which shall be the acts done or injuries inflicted by a per-
son under the influence of liquor, it shall only be necessary
to sustain the action to prove that the defendant or defend-
ants sold or gave liquor to the person so intoxicated, or un-
der the influence of liquor, whose acts or injuries are com-
plained of, on that day or about that time when said acts
were committed or said injuries received; and in an action
for damages brought by a married woman or other person
whose support legally devolves upona person disqualified by
intemperance from earning the same, it shall only be neces-
sary to prove that the defendant has given or sold intoxicat-
ing drinks to such person during the period of such dis-
qualification.” (Compiled Statutes, sec. 18, ch. 50.) That
the statement “it shall only be necessary to prove that the
defendant has given or sold intoxicating drinks to such
person during the period of such disqualification” refers
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- to the disqualification of intemperance alone and does not
include death, especially when strictly construed, as is con-
tended it must be as against the sureties upon a bond.
In General Statutes of 1873, section 579, chapter 58,
identical with section 18, except in the last clause thereof,
which is the one now under consideration, it was provided
as follows : “It shall only be necessary to prove that the
defendant has given or sold intoxicating drinks to such
person in quantities sufficient to produce intoxication or
when under the influence of liquor.” In 1881 the chapter
containing section 579 was repealed and the chapter, section
18 of which we have quoted, was enacted and section 579
reproduced with the exception and change we have shown.
In the law as it existed in 1873 the idea was expressed
that it was only when liquor had been given or sold to a
person in quantities sufficient to produce intoxication, or
the person was, at the time of the furnishing of the liquor,
under the influence of liquor, that liability would arise.
In the enactment of 1881 this was abandoned and the
“contribution ”” idea adopted by the legislature and em-
bodied in this later act on the subject. It was undoubt-
edly the intention of the law-makers in enacting the law
of 1881 to pass a statute upon the subject involved com-
plete within itself, and to embrace in particular the matter
of any damages arising from the traffic licensed under its
provisions, even to the quantity and quality of evidence
necessary to be introduced in an action instituted therefor.
Its wording is ‘‘ all damages.” 'The intent is unmistak-
able. To say that where the intoxication produces a par-
tial disqualification, an action will lie; where it produces a
total disability, either mentally or physically, but the mere
breath of life remains, a liability arises; but where death
ensues or is caused and the means of support are perma-
nently destroyed, there is no cause of action,—would be a
constructiof violative and destructive of the legislative in-
tent. Although the meaning which includes the damages
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for loss of support by death of the husband caused by in-
toxication may be said to be not strictly within the words
or language employed in the phrase in relation to the proof
to be adduced, it is clearly within the language of the
other portion, and expressive of the apparent design of
the legislature and entirely harmonious with the spirit and
policy of the law; and the section in regard to evidence
must be interpreted in connection with the other portions of
the law and in unison with its spirit and policy, to be
applicable in such an action as the one at bar, where it is
predicated upon the loss of support of the wife and chil-
dren claimed to have been caused by intoxication of the
husband, and as against the vendor of the liquors drank,
which in whole or in part caused the intoxication, or his
bondsmen. It is a rule of interpretation, universally ac-
cepted, that in giving a construction to a statute the court
will consider its policy and the mischief to be remedied and
give it such an interpretation as appears best calculated to
advance its object by effectuating the design of the legis-
lature. (Wilber v. Paine, 1 0., 255.) “1In an action on
the bond of a saloon-keeper the fact essential to be shown
is the disqualification to support those thereto entitled,
caused or contributed to by sales of intoxicating liquors
to one upon whom legally devolves the duty of furnishing
such support, and this disqualification may be either par-
tial in effect or limited in duration by reason of phys-
ical disability, or it may become complete, as in death.”
(Chmelir v. Sawyer, 42 Neb., 362.) The preponderance of
authority and the weight of argument may be said to sus-
tain a right of action for damages consisting of an injury
to or loss of the means of support of the plaintiff, the re-
sult of the death of the husband from intoxication caused
by drinking liquors. (Smith v. Reynolds, 8 Hun [N. Y.],
128 ; Emory v. Addis, 71 1ll., 273 ; Schroder v. Crawford,
94 Ill., 387 ; Mead v. Stratton, 87 N. Y., 493; Hackelt v.
Smelsley, 77 I11., 109 ; Davis v. Standish, 26 Hun [N. Y.],
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608 ; Rafferty v. Buckman, 46 la., 195; Chmelir v. Saw-
yer, supra; Roose v. Perkins, 9 Neb., 304; Thomas v.
Hinkley, 19 Neb.,324 ; Scolt v. Chope, 33 Neb.,41; Black,
Intoxicating Liquors, sec., 310 ; -Brockway v. Patterson, 40
N. W. Rep.[Mich.], 192; Kerkow v. Bauer,15 Neb., 150.)

It is assigned for error that ¢ the court erred in giving
the eighth instruction.” This instruction was as follows:
“If you find from the evidence in this case that the intoxi-
cation of James I. Houston was such as to deprive him
of the normal use of his faculties, either physical or men-
tal, so that he was rendered incapable of caring for him-
self and of protecting himself from the results of accidents
or circumstances to which he was subjected, and that by
reason of such deprivation of his normal powers of body
or mind, his death was produced by his inability to pro-
tect or defend himself against the circumstances which
threatened his life, and that his death was caused by such
inability to so protect and to defend himself, then you are
instructed that such intoxication is to be deemed and taken
as the cause of his death.” It is claimed that the court in
the first sentence of the instruction assumed the fact of the
intoxication of James H. Houston, and further that the in-
struction was inconsistent or in conflict with others of the
charge in which the jury were told that if the party ob-
tained a portion of the liquor which caused the intoxica-
tion of the defendant, it was sufficient to fix a liability
upon defendant, while in this the jury were informed
that the intoxication must be such as to deprive the deceased
of his normal powers of body and mind and render him
incapable of caring for himself. As to the first portion of
the objection, there was no conflict in the evidence as to the
intoxication of the deceased during a part of the day and
evening prior to his death. It was a fact which was not
controverted, and it was not error for the court to state it
as it did in the instruction. (2 Thompson, Trials, sec. 2295.)
With reference to the second objection it will suffice to say
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that the court charged that the intoxication must be such
as to become the cause of death, in the eighth instruction
and in the others as to the liability arising from contribut-
ing to the existence of such condition, which was entirely
competent and proper.

It is urged that the fifteenth instruction was erroneous,
in that it told the jury that it was proper in estimating the
damages to take into consideration the probable length of
life of the deceased, but took no notice of the fact that the
period during which the plaintiff in the action would be
entitled to the support of the husband would be during
their joint lives, and further, that it should have called at-
tention to the drinking habits of the deceased. The in-
struction referred to was such a one as has been approved
by this court in similar cases (Roose v. Perkins, 9 Neb.,
304; Sellars v. Foster, 27 Neb., 118; King v. Bell, 13
Neb., 409), and was, to the extent that it purported to
cover the issues in the case, correct; and in it the jury were
told to take into consideration the habits of the deceased.
[f a more extended and explicit instruction had been de-
sired upon the subject embraced in this, it should have
been prepared and presented by the party, with a request
that it be given. Iven conceding that there was error
committed in the respect claimed by counsel, 1. e., that there
was a failure to notice and call attention to the expectancy
of the joint lives of plaintiff and deceased, it may be said
that it was not prejudicial to the rights of defendants,
. The rights of the five children, of ages ranging from three
years to fifteen, were to be weighed, and in view of the
sum which it was testified that deceased could earn per day,
ete., the amount of the verdict cannot be said to be excess-
ive for lack of consideration by the jury of the element
which it is claimed was omitted in the instruction,

It is claimed that the court erred in giving the sixteenth
instruction, in which the jury were told that if they found
against the principal defendant, the saloon-keeper, they



828 NEBRASKA REPORTS. [VoL. 45

Gran v, Houston.

should also find against the bondsmen, as the execution of
the bond was admitted by the answer. We do not think
that this objection is tenable. A fair construction of the
averments of the answer in regard to the bond may, we
think, be said to support the statement of the court in the
instruction.

It is next claimed that the court erred in giving on its
own motion the sixth, seventh, eighth, ninth, tenth, fif-
teenth, and sixteenth instructions, and the seventh is at-
tacked as being erroneous and prejudicial in the portion
wherein it was said: “You are instructed that if 'you find
from the evidence that the defendant Gran, by himself or
by his servants or employes, sold, gave, or furni-hed to
said Houston intoxicating liquors in any quantity whatever,
which liquorsaided in producing a state of intoxication,” etc.,
and more particularly the words “any quantity whatever,”
by which it is claimed the jury would be induced to believe
that if liquor had been obtained by deceased in Gran’s sa-
loon, in even the smallest quantity, it would be sufficient
to raise a liability. It must be remembered that the words
were followed by others in which the jury received the in-
formation that the liquor, whatever the quantity, must have
been sufficient to aid in producing the intoxication, and
must have contributed to the intoxication. The words used
were probably not the best which could have been em-
ployed, and it is probable that the idea of contribution in
producing the intoxication was more finely drawn or min-
imized than was entirely proper, but even if this be true,
in view of the evidence in relation to the point involved
and sought to be conveyed by the instruction, i. e., the
amount of liquor, if any, furnished to Houston at Gran’s
saloon, we cannot believe that it misled the jury or preju-
diced the rights of the complaining parties.

It is next argued that the ninth instruction proceeds upon
the assumption that defendant Gran had furnished the means
of intoxication. We do not think the instruction is open
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to the objection urged against it. Counsel contends that
the law only makes defendants liable when liquors are sold or
given to the party by the dealer, his agents or servants; that
other persons may have purchased liquors in Gran’s saloon
and given them to Houston without the knowledge of Gran,
and if so the sureties would not be liable; that all the evi-
dence agrees that Houston had no money, and if he drank
in Carr’s saloon the liquors were purchased by others; that
defendants are only liable, if liable at all, for liquors sold
or given by defendant Gran to the deceased. Without dis-
cussing the point attempted to be presented by the forego-
ing statement, we will say that it appears from the evidence
of witnesses for both plaintiff and defendants that Houston
bad money and displayed it in the saloon in question on
the day on which it is alleged in the petition he obtained
the liquors there, and there is sufficient testimony to sup-
port a finding that he received some liguor there on that
day for which he paid. The remainder of the argument
under this head is mainly devoted to combating, with the
vim and skill possessed by counsel, the contribution idea
and the manner of its exposition and conveyance through
the instrumentality of the instructions to the jury, and, as
we have hereinbefore noticed and disposed of this question,
it need not be further commented upon here.

It is alleged, “The court erred in giving on its own mo-
tion the eleventh instruction and in refusing to give the
twelfth instruction asked by the defendants.” By these
instructions the question is raised of whether the consent or
acquiescence of Mrs. Houston in the selling or furnishing of
the liquors to her husband constituted a defense to the ac-
tion, or should, if shown, be taken into consideration by the
jury in estimating the damages and in mitigation thereof.
The rule governing this question was announced by this
court in the case of Buckmaster v. McElroy, 20 Neb., 557,
in which it was held that a party who purchased, paid for,
and drank liquors could maintain an action for damages
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resulting to himself from the intoxication produced by the
liquors. The principle involved in the present case, where
it is sought to interpose the consent of the wife, one of the
injured parties, as a defense is the same. We are unable
to agree with counsel in the proposition that there is a dis-
tinction between the two cases. The rule announced in
Buckmaster v. McElroy was mentioned in the case of Cur-
tin v. Atkinson, supra, in connection with other decisions
involving the liability of liquor dealers, and more especially
that of the sureties on the bonds of retail liquor dealers,
and it was said: “And in Buckmaster v. Mc Elroy, 20 Neb.,
557, it was held that one who had suffered injury in con-
sequence of his own voluntary intoxication may recover on
the bond of the saloon-keeper from whom the liquor was
procured. We are not disposed to recede from the position
taken in previous decisions, notwithstanding the last named
case has been the subject of no little criticism, particularly
by Mr. Black in his recent work on Intoxicating Liquors,
291.” We do not care to enter into a discussion of the
reasons for and against the rule announced in the first of
the two cases mentioned in this connection, but will say
that we will adhere to the doctrine formerly established.
The consent or acquiescence of Mrs. Houston to the giving
or sale of liquors to her husband was matter constituting
an affirmative defense, even if it could be allowed in any
degree as a defense, and to be available must have been
pleaded, and this was not mentioned in the answer, and
could not have been taken advantage of under general de-
nial, hence this assignment is clearly without merit. New
matter constituting an entire or partial defense to a cause
of action must be pleaded in the answer and cannot be
shown or made available under a general denial. (Mord-
horst v. Nebraska Telephone Co., 28 Neb., 610.)
It is alleged as error that the court erred in refusing to
instruct the jury as asked upon the question of proximate
“cause. This assignment refers to the request to give the
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twelve instructions offered on behalf of the defendants,
three of which were given and the rest refused. The doc-
trine of proximate cause as set forth in these instructions
was discussed and passed upon by this court and disap-
proved in the case of McClay v. Worrall, 18 Neb., 44,
also in Sellars v. Foster, 27 Neb., 133, and following the
" rule then announced the trial court did not err in refus-
ing to give the instructions on the subject of proximate
cause.

It is claimed by counsel that the verdiet of the jury was
evidently the result of passion and prejudice. It is argued
that this is shown by an excessive verdict and the affidavits

“of the jurors. A careful examination of the evidence bear-
ing on the point of the amount to be allowed, if any, con-
vinces us that the verdict in this particular is fully sus-
tained by the evidence and cannot be said to show, when
viewed in connection with the testimony on this point, that
it was fixed in amount by considerations of passion and’
prejudice. The aflidavits of the jurors filed in support of
the motion for new trial were in relation to the ‘conversa-
tions which occurred among the jurors in the jury room
after the jury had retired to consider the case, and were de-
voted mainly, if not entirely, to making it appear that the
jurors were influenced to render the verdict by improper
motives and through prejudice. The motives which finally
influenced each particular juror to render a verdict must
necessarily be and remain within his own conscience, and
cannot be correctly judged, as a rule, by chance remarks
made or heard during the arguments and conversations
which take place while deliberating upon a verdict. These
are matters essentially inhering in the verdict. The affi-
davits presented in the case at bar were objectionable in
this respect and cannot be received to impeach the ver-
dict. (Johnson v. Parrotte, 34 Neb., 26; Harris v. State,
24 Neb., 803; Gottleib v. Jasper, 27 Kan., 775; Bryson
v. Chicago, B. & Q. R. Co., 57 N. W. Rep. [Ia.], 430.)
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One of the grounds of error assigned is that the court
excused one Adolph Wagner, a juror who was being exam-
ined with reference to his qualifications to serve in that
capacity in this particular case, without any sufficient rea-
son for so doing. We have carefully examined the rec-
ord relating to such alleged erroneous action of the court
in respect to this juror, and do not feel warranted in
concluding that there was any abuse of the discretion
always to be exercised by the court in the discharge of
Jurors during the impaneling of a jury to serve in a par-
ticular case. (Richards v. State, 36 Neb., 18 ; Omaha & R.
V. R. Co. v. Cook, 37 Neb., 435.) 1In this connection we
will notice the complaint that another juror was challenged *
and excused on the ground that he was a party defendant
in a suit pending in the trial court for trial at that term.
This is a statutory cause for challenge. (Code of Civil Pro-
cedure, sec. 668L.) It is contended by counsel for defend-
ants that, while the record discloses that the juror was a
party to a pending action in the trial coust, it also shows
that it was not at issue, and does not show that it was for
trial at that term, and as a matter of fact it was not then
tried. On the other hand, counsel for plaintiff contend
that the case to which the juror was a party stood for trial
May 7, 1894, a day of the term at which this case was
tried. There was an entry in what is marked “ From Law
Docket, District Court, Lancaster County, Nebraska, page
53,” introduced during the examination of this juror, in
which appears the following: “April Term, A. D. 1894.
May 7th; A. D. 1894, Day 157,” in connection with the
title of a cause in which the nameof the juror appeared as
a party defendant, upon which we presume counsel for
plaintiff base the statement that the case was set for trial
May 7, 1894. To us, this entry, without some explanation
or further knowledge, is not intelligible, or cannot be said
to contain the information claimed by counsel; but it will
be presumed that the trial court understood the entry on its
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own docket, and, in the absence of any definite showing to
the contrary, that it acted advisedly as to the facts necessa-
rily involved in its action in excusing the juror for the
cause stated.

It appears that the witnesses were excluded from the
court room during the progress of the trial, and that one J.
Bush was a witness for plaintiff, and when this witness
was called to the stand, counsel for defendants objected to
his testifying, the following bemg the record of what oc-
curred at that time:

“Jacob Bush, sworn and examined by Wilson.

“Tambertson: I object to this witness testifying, on the
ground that he has been present in court this morning
while the preceding witness was testifying.

“Wilson: Mr. Heaton’s examination was restricted to
one point and this man’s examination will be restricted to
the earnings of which Mr. Heaton said nothing.

“The Court: That is all you wish to prove?

“Wilson: Yes.

“The Court: Overruled, on the ground that counsel
states that the witness is only to testify to earnings. Ex-
ception.”

It is true that the evidence of the prior witness was on
an entirely different branch of the case from the one to
which the testimony of this one was directed, and it does
not appear, and no claim is made, that the party calling this
witness was in any way or to any degree at fault for his ac-
tion, which, it is claimed, disqualified him as a witness, and
because of which he should not have been allowed to testify.
Under the facts and circumstances as they appear of record
there was no error in allowing the witness to testify.
(1 Thompson, Trials, sec. 281.)

It is alleged that the court erred in admitting a certified
copy of the bond, with justification of the sureties, over
the objection of counsel for defendants. In the section of
the statute which provides for the taking of a bond of a

57
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party who obtains a license to sell liquors it is also stated:
“The board taking such bond may examine any person
offered as security upon any such bond, under oath, and
require him to subscribe and swear to his statement in re-
gard to his pecuniary ability to become such security.”
Pursuant to the provisions of this portion of the sec-
tion referred to, the sureties on the bond, upon which
this suit was based, were required and did swear to a writ-
ten or printed statement regarding their pecuniary ability
to become security, and this sworn statement appeared on
the bond, immediately below the signatures attached to the
bond. Probably in taking the bond a prepared form was
used which included in blank a form for the justification of
the sureties. It is all included within the certificate of the
city clerk to the copy of the bond as a part of it, but as
we have only a copy, we cannot say whether it wasall upon
the one form or not. The record in regard to the offer and
admission of the bond is as follows: “ Wilson offered in
evidence certified copy of the bond sued on in this case.
Lambertson objected, as incompetent, immaterial, and not
the best evidence ; the execution not proved. Overruled
and exception.” The copy of the bond offered was duly
certified to by the city clerk and was admissible under
the provisions contained in section 15 of the liquor law,
wherein it is stated: “Said damages and expenses to be re-
covered in any court of competent jurisdiction by any civil
action on the bond named and required in section 6 of this
act, a copy of which, properly authenticated, shall be taken
in evidence in any court of justicein this state, and it shall
be the duty of the proper clerk to deliver, on demand, such
copy to any person who may claim to be injured by such
traffic; >’ and the objection was confined to the admissibil-
ity of the bond and no reference was made to the justifica-
tion, either as a portion of the paper, or in and of itself;
hence, there was no error, if any committed, which is of
any avail.
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It is further alleged in this connection that the attorney
for plaintiff in his argument to the jury made mention of
the sworn statement of the sureties as to their financial re-
sponsibility and argued to some extent in respect to facts
therein set forth, and that this was misconduct on his part,
which was prejudical to the rights of defendants. The
portion of the record to which this complaint is directed is
as follows: “In the course of the argument of Mr. Wil-
son for the plaintiff to the jury, and on the subject of the
responsibility of the bondsmen, Mr. Wilson said: ¢All the
time, as far as I can find out, they have never paid one
dollar upon the bond.” Lambertson: ‘I object to that.
There is no proof of it.” The Court: ¢ There is no evi-
dence of that” Wilson: ‘Carr swears in the bond he is
worth more than $5,000 over and above all his liabilities
and debts.” Lambertson: ‘I object to that. Thatis over
five years ago” Wilson [reading from the bond]: ‘The
sureties being duly sworn, each for himself says he is a
resident freeholder in the county of Lancaster, and is worth
the sum of $5,000 over and above all debts and liabilities
which hehas incurred” Lambertson: ¢ What was the date
of that?’ Wilson: ‘The date of the bond is March,
1888.” There was also an affidavit filed on behalf of"
defendants purporting to state the facts and circumstances of”
the alleged misconduct of the attorney for the prevailing
party and an affidavit in behalf of plaintiff in regard to
the same matter. It will be noticed that no objection was.
made to the language used by counsel for plaintiff and a
ruling obtained thereon. Where a question of this nature-
is sought to be presented to this court for review, the atten-
tion of the trial court should be directed to the language
employed by counsel which is thought to be prejudicial, by
an objection, and, if the objection is overruled, an excep-
tion taken and such portion of the proceedings made part
of the record by the bill of exceptions. It will then be
reviewed by this court. This course was not pursued in
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the present case. Therefore the assignment of error will
not be considered. (McLain v. State, 18 Neb., 1564; Bolar
v. Williams, 14 Neb., 386; Bradshaw v. State, 17 Neb.,
147.)

It is argued that it was error for the court to allow
Charles Shoemaker, the coroner, to give his opinion as to
the cause of Houston’s death. The question calling for his
opinion was objected to, the objection overruled, and excep-
tion taken by counsel for defendants. The witness was the
coroner, and as such took charge of Houston’s body, and
was a physician and surgeon and his evidence was admissi-
ble. (Rogers, Expert Testimony [2d ed.], sec. 49, [1st el.],
sec. 50.) :

A question was asked of the plaintiff when testifying,
which was answered without objection, Counsel for de-
fendants then moved to strike out the answer as incompe-
tent. This was overruled, to which counsel excepted, and
the action of the trial court is now claimed to have been
erroneous. The answer given was responsive to the ques-
tion, and when allowed to be received without objection,
whether or not the court will sustain the motion to strike
it out becomes discretionary, and we have discovered noth-
ing prejudicial to defendant’s rights in the refusal of the
court in this particular instance. (1 Thompson, Trials, sec.
718 ; Abbott, Trial Brief, 62.)

This witness was asked the following question in refer-
ence to her husband: “What was his chance of getting
work when there was any brick-laying to be done, if you
know?” This was objected to, as incompetent, immaterial,
irrelevant, and calling for the opinion of the witness. The
objection was overruled and error is assigned. The ques-
tion, while probably susceptible of an interpretation by
which it might be said to be calling for an opinion, has a
more obvious meaning; <. e., what had been his ability to
get work, or was his skill in his trade such as to enable him
to obtain work when there was any of the kind in progress,
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and so viewing it, it was competent and not error to allow
it to be answered. The answer which was given was not
responsive, and not in any respect or degree prejudicial or
harmful to the rights of defendants.

It is claimed that “The court erred in permitting the
plaintiff to testify as to what the deceased would usually
do with his money when he was paid off, and permitting
her to testify as to who handled the money usually, and who
bought food, clothing, and other necessaries.” We do not
think there is any merit in this objection. The tendency
of this evidence, as we read it in the record, was to prove
that the money earned by the husband was the source of
and devoted to the support of the wife and children and
which they claimed was lost to them by his death.

The next complaint is that the court sustained an objec-
tion to the following question: “ You may state whether
or not any instructions had been given by you to your bar-
tender relative to the sale or refusal to sell or give intoxi-
cating liquors to the deceased, James Houston, prior to this
date,” and excluded the evidence sought to be elicited by it.
This question was passed upon when this case was formerly
before this court, and it was held: “The fact that a saloon-
keeper, prior to the sales complained of in a civil damage
case, had instructed his servants not to sell liquor to the
deceased, is inadmissible in evidence as not tending to prove
that such sales were not in fact made,” and will now be
adhered to without further discussion. (Houston v. Gran,
38 Neb., 687.)

During the cross-examination of Thomas Carr he was
asked this question: “ What capacity were you in in 18832”
[referring to what position he occupied in the saloon busi-
ness], which was objected to, as incompetent, irrelevant, and
immaterial. The objection was overruled and the witness
answered: “I was acting as manager then.” Counsel for
defendant argued that the death of Houston was in 1889,
and to permit the defendant Carr to be interrogated in re-
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gard to his connection with the liquor business six or seven
years prior to such date was prejudicial and could have
been but for one purpose, that of showing that Carr was a
saloon-keeper during that time, and for that reason was
unworthy of belief. It had been shown by this witness
during direct examination that he was manager of the sa-
loon business March 30, 1889,—the date when it was al-
leged in the petition Houston obtained liquors in the saloon
in question, and further, that the witness first engaged in
the saloon business in 1881. We do not believe that the
fact being shown of his being manager in 1883 tended to
prejudice his rights in the respect argued by counsel, or in
any degree, and must hold this assignment without merit.

We will next notice the statement that the court. erred
in permitting the following question to be answered (this
refers to the cross-examination of Carr): “ Since 1881 have
you been operating a saloon as principal?”  As shown in
the record there was no objection made to this question, and
the assignment, therefore, cannot be considered.

It is urged that the court erred in not granting plaint-
iff in error a new trial on account of newly-discovered evi-
dence. In support of this part of the motion for a new
trial affidavits were filed setting forth the facts to be proved
by the newly-discovered witnesses. This evidence, accord-
ing to the detailed statements in the affidavits, was cumula-
tive in character, and it cannot be said that it would be suffi-
cient to render clear that which was before doubtful, or of
so controlling a nature as to probably change the verdict.
Hence, the trial court did not err in refusing to graat this
ground of the motion for new trial. (Schreckengast v. Ealy,
16 Neb.,510.) A new trial will not be granted on account
of newly-discovered evidence merely camulative in its char-
acter. (Campbell v. Holland, 22 Neb., 589; 16 Am. & Eng.
Ency. of Law, §75-577.)

To support the motion for a new trial in its allegation
of misconduct of the jury there appears in the affidavit of
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William A. Cadman, one of the jurors on the case, the fol-
lowing statement: “Affiant further says that on the same
day, but after the jury were discharged, the defendant Jerry
Harrington came to this affiant and had a conversation
with him, in which said Harrington said that he was
greatly surprised at the verdict, for the reason that he was
out with one of the jurors one night during the trial in
which he and said juror were drinking together; that said
juror said he would never permit a verdict to go against
him, Harrington, and he, Harrington, was surprised that
he, the said juror, had gone back on his statement.” It
is claimed on behalf of the defendants John Gran and
‘Thomas Carr that this, if true, was such misconduct of
the juror, referred to in the affidavit, as to disqualify him
to sit as a juror and vitiated the verdict and entitled them
to have it set aside and a new trial awarded. We do not
view this position of ‘counsel as tenable. There is no sub-
stantive evidence contained in the statement in the affi-
davit of any misconduct of the juror. The most that can
be claimed for it is that it shows that the conversation oc-
curred between the affiant and defendant Harrington, in
which the latter stated that a juror had acted in a certain
manner. This is wholly incompetent and insufficient. If
the statements of the affidavit in regard to the actions of
the juror were true, the parties to what transpired deserved
punishment, Nothing appears from which it can be said
the rights of Harrington’s co-defendants were liable to be
in any particular or degree prejudiced or for which, at
their motion, the judgment should be vacated and a new
trial granted. The judgment of the district court is

AFFIRMED.
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GEORGE GRAVES V. NORFOLK NATIONAL BANK,

FILED SEPTEMBER 18,1895. No. 5941.

Review: TRIAL: OBJECTIONS NoT RAISED BELOW. Where the
answer in the district court was a general denial of the aver-
ments of the petition, the defendant, having urged in that conrt
but one ground for the avoidance of the effect of his alleged in-
dorsement of a promissory note, will not be permitted, for the
first time by brief in this court, to urge that he should be held
not liable on a radically different ground.

ERRoRr from the district court of Antelope county.
Tried below before HArRIsON, J.

J. F. Boyd and Allen, Robinson & Reed, for plaintiff in

error,
Powers & Hays, contra.

Ryan, C.

This action was brought by the Norfolk National Bank
in the district court of Antelope county, and a judgment
was rendered in its favor as prayed. The plaintiff alleged
as its cause of action that on or about August 30, 1887,
C. F. Ellison made and delivered to the defendants George
Graves and John M. Leeper, under and by the name of
Graves & Leeper, his promissory note for the sum of
$400, drawing ten per cent per annum, due August 31,
1888; that before the maturity thereof the payees in-
dorsed their names on said promissory note; that said
George Graves and John M. Leeper were liable on said
note as indorsers; that it was, at the time the suit was
brought, wholly unpaid, and had been duly protested and
notice of non-payment had been duly given each indorser.
By an amendment to the petition it was averred that
Graves & Leeper had no partnership property at the time
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the amendment was made, and had had none since plaintiff
had become the owner of the note with respect to which it
was alleged that they were liable as indorsers. The answer
was a general denial and was made by George Graves
alone. The trial was to a jury. The evidence showed that
on June 1, 1885, George Graves and John M. Leeper en-
tered into a copartnership relation for the purpose of deal-
ing in live stock, and particularly in horses; that notice of
this partnership was filed with the county clerk of Ante-
lope county, in which notice it was stated that the object
of the partnership was as above described, and that the firm
name and style was Graves & Leeper; that on February
4, 1888, a notice of the dissolution of this partnership
firm, signed by both parties, was inserted in a newspaper
published at Oakdale, in Antelope county. It was also
shown that the note sued upon was given for horses sold
by the above named firm; that while there was published
the above notice of dissolution no knowledge of a dissolu-
tion of this firm was possessed by the bank at the time it
purchased the above described note; that the bank before
it purchased this note had purchased a like note from
Graves & Leeper, and, as collateral to the note purchased,
had taken assignments of about $3,300 in notes, or thirty-
three notes aggregating that amount, the president of the
bank could not say which, and that nearly all of these were
payable to Graves & Leeper, and, with the assent of both
these gentlemen, were indorsed in like manner as was the note
in respect to which they were herein sought to be held as in-
dorsers. The contention on the trial, as disclosed by the
_ bill of exceptions, was as to the propositions last above in-
dicated, that is, whether it was so customary to indorse to
plaintiff notes made to Graves & Leeper in the same man-
ner as was made the indorsement upon which this snit was
brought, that plaintiff was justifiable in purchasing this
note as he did and accepting the indorsement of the de-
fendant Graves, appearing thereon when presented, as hav-
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ing been duly authorized. When the note and the evidence
of protest accompanying it were offered in evidence, the
bill of exceptions recites that there was no objection made
to either. The objections to the admission and rejection of
testimony were of a character which shows clearly upon
what line the defense was made, as the following example
will serve to illustrate: Mr. Rainbolt, president of the
bank, was asked if the note had been indorsed when pre-
sented to him for discount, and how it was indorsed. Mr.
Graves was not permitted to testify whether or not he had
ever authorized any one to make the particular indorsement
upon which he had been sued, and that the firm of Graves
& Leeper or the witness himself had never received any
benefit from the sale of said note. It is possible that un-
der certain conditions of the proofs the proposed testimony
of Mr. Graves might have been proper, but it was not
when offered, for there was no attempt to prove that
Graves had specially authorized Leeper to indorse his name,
and whether the proceeds were properly applied was not a
matter with which the bank was chargeable, provided the
discount upon the faith of the indorsement of Graves was
justified by the facts.

There was one instraction given by the court which de-
fined the issues presented by the pleadings. With this ex-
ception all instructions were addressed to rules applicable
to the consideration of the above indicated questions of
fact, which, as has already been said, had been the grounds
of contention throughout the trial. On behalf of the de-
fendant Graves no instructions whatever were requested.
The instructions given were in no respect faulty; if other
instructions were necessary they should have been asked.
There was no intimation, however, that there would be a
question made as to the form of the indorsement, so far as
we can discover, until that point was presented in the brief
filed on behalf of Graves, the plaintiff in error, in this
court. The principal argument made in this brief is that
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the note was made to the partnership firm as such and that
the indorsements thereon purport to be of individuals alone,
and that, therefore, these indorsements not being those of
a payee or indorsee, the individuals whose names are in-
dorsed are not liable as indorsers, for only the firm could
be so held. It is hardly fair to the district court to raise
such a question for the first time in this court. In Haw-
ley v. Robeson, 14 Neb., 435, there were under considera-
tion alleged errors of the district court in respect to an
error proceeding brought thither from a justice of the
peace, and CoBB, J., delivering the opinion of this court,
said: “ It does not appear that any exception was taken to
the bill of exceptions in the district court. The case is
brought here for a review of the rulings and judgment of
the district court, in which it is alleged there is error.
While it is unnecessary to say here—and it is not said that
this court will in no case consider objections or points not
raised in the court immediately below—jyet it may be
safely said that no technical point, or one involving mere
matter of form, will be considered by this court when
raised here for the first time.” The point now insisted
upon is so far technical in its nature that it should have
been insisted upon to some extent in the district court to
entitle it to be considered in this court.

The jury found upon questions of fact in favor of the
defendant in error, and as thereby was settled all matters
really contested, the judgment of the district court is

AFFIRMED,

HARRISON, J., not sitting.
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Wirriam A. Porrock v. Davip W, WHIPPLE.
FILED SEPTEMBER 18, 1895. No. 5905.

1. Pleading: ELECTION AS TO COUNTs: PRAcTICE. Error can-
not be predicated on the refusal of a district court to compel the
plaintiff to elect on which one of two causes of action set out
in his petition he will proceed to trial when the two causes of
action are identical. The remedy of a defendant in such a chse
is to move the court to strike out one of the causes of action as
surplusage.

2. Sales: BoNA FIDE PURCHASERS. One who purchases personal
property from a conditional vendee, contractee, or lessee in pos-
session thereof, with actual knowledge of the conditions on
which his vendor holds possession of such property, is notan
innocent purchaser thereof and acquires only such title as his
vendor had.

ERROR from the district court of Cedar county. Tried
below before NORRIs, J.

Barnes & Tyler, . A. Miller, and Wilbur F. Bryant, for
plaintiff in error.

John Bridenbaugh and J. 8. Lothrop, contra.

RacaN, C.

On December 9, 1885, D. W. Whipple entered into a
contract in writing with Sylvester K. Smith and wife in
and by which he leased or bailed to them seventeen head
of cows and heifers. By the terms of the contract Smith
and wife were to return to Whipple, on the 1st of March,
1890, thirty-four head of cows and heifers, The contract
further provided that Smith and wife should not sell or dis-
pose of any of the cattle or their increase let or bailed to them
without the consent of Whipple, and if they did so the
contract should terminate and Whipple have authority to
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take possession of the cattle. Mrs. Smith was the daugh-
ter of Whipple, and at the time of the making of this
contract resided on a farm of Whipple’s in Cedar county.
Whipple furnished Smith and wife with seventeen head of
cows and heifers, which, with their increase, were kept on
the farm upon which Smith resided. In the spring of
1889 these cows and heifers and their increase amounted to
about forty head. About that time Smith made a bill of
sale of all the cattle in his possession to W. A. Pollock in
payment of a debt owing to the latter by Smith, and Pol-
lock took possession of all the cattle on the Smith farm,
and Whipple then brought this suit in replevin in the dis-
trict court of Cedar county against Pollock for said cattle
and their increase. There was a trial to a jury, with a
verdict and judgment in favor of Whipple, to reverse
which Pollock prosecutes to this court a petition in error.
Of the errors assigned we notice the following:

1. That the court erred in overruling Pollock’s motion
to require Whipple to elect on which of the two causes of
action set out in his petition he would proceed to trial.
The petition contains but one cause of action. It alleges
that Whipple is the owner and entitled to the immediate
possession of certain cattle, describing them, and contains
the usual allegations that the property is wrongfully de-

 tained from the possession of the plaintiff by the defend-
ant, to his damage, etc. The second count or cause of ac-
tion in the petition is identical with the first, except that it
sets out the contract referred to above entered into between
Whipple and Smith and wife by which the cattle were let
or bailed to the latter, and that Pollock had actual knowl-
edge of the contents of this contract before his unlawful
taking possession of the cattle replevied. Counsel might
have moved the court to strike out of this petition one of
the so called causes of action as surplusage, and had they
done so no doubt the motion would have been sustained.
But the court did not err in refusing to compel Whipple to
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elect on which of the two so called causes of action set out
in his petition he would proceed to trial.

2. The second assignment is that the court erred in ad-
mitting in evidence the contract for the letting or bailing of
the cattle between Whipple and Smith and wife. We do
not think the court erred in admitting this contract in evi-
dence. The principal question in this action, as in every
other action of replevin, was whether Whipple at the time
he brought this suit was entitled to the possession of the
property replevied. The contract between him and Smith
and wife, by which he let or bailed to the latter the seven-
teen head of cows and heifers, and in consideration of
which they agreed to return to him thirty-four head of
cows and heifers, and by the terms of which they agreed
that in case they sold or disposed of any of the property
that he should be entitled to take possession of the seven-
teen head of cows and heifers and their increase, was a
material link in the chain of evidence necessary to be pro-
duced by Whipple to support the allegations of his petition
that at the time the suit was brought he was the owner and
entitled to the possession of the property replevied.

3. That the court erred in giving instructions 3, 5, 6,
and 7 on his own motion. We have examined the instruc-
tions assailed far enough to ascertain that one of the in-
structions complained of was properly given, and as the-
assignment is that the court erred in giving all the instruc-
tions it is accordingly overruled.

4. The fourth assignment is that the court erred in giv-
ing instructions 1 and 3 at the request of Whipple. In-
struction No. 1 complained of was properly given, and for
the reason stated above the assignment cannot be sustained.

5. The fifth assignment is that the court erred in refus-
ing instructions 1, 2, 3, and 4 requested by Pollock, The
second instruction complained of is in the following lan-
guage: “The plaintiff claims title to the property and the
right to the possession thereof under and by the terms of



Vou. 45] SEPTEMBER TERM, 1895. 847

Pollock v. Whipple.

the contract or agreement in evidence herein, signed by
Sylvester K. Smith and Mrs. Sylvester K. Smith. And you
are instructed as a matter of law that if you find from the
evidence that said contract was violated by the parties sign-
ing it, plaintiff can only recover so much of the stock in
controversy herein as is shown to be a part of the original
cattle delivered by the'plaintiff to said Smith and wife at
the time the said contract was executed. The plaintiff is
not entitled to recover the increase, if any, thereof, nor other
cattle except the identical animals so delivered to said Smith
and wife.” By this instruction the court was requested to
tell the jury that if Smith and wife had violated their con-
tract of the letting or bailment of the original cattle by
selling any of the original cattle or their increase that Whip-
ple could only recover the original cattle let or bailed. We
think this an incorrect interpretation of the contract be-
tween Whipple and Smith and wife. By the terms of that
contract, if Smith and wife, without Whipple’s consent,
sold or disposed of any of the original cattle or their in-
crease, then Whipple was “to have the power to take pos-
session of the stock.” We conclude, therefore, that the
court did not err in refusing to give the instruction quoted
above, and as the assignment is that the court erred in giv-
ing all the instructions mentioned it is overruled.

6. The sixth assignment is that the verdict is not sus-
tained by sufficient evidence. The principal issue litigated
at the trial related to the identity of the cattle replevied and
the cattle and their increase originally let or bailed by Whip-
ple to Smith and wife. The evidence on this issue was con-
flicting, but it sustained the finding of the jury that the
cattle replevied were the original cattle and their increase
let or bailed by Whipple to Smith and wife. Some attempt
was made at the trial to place Pollock in the position of a
purchaser for value without notice, but this was a signal
failure. The evidence discloses beyond all question that
Pollock had actual knowledge of the existence and the con-
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tents of the contract between Whipple and Smith and wife,
by which the latter had possession of the said seventeen
head of cows and heifers and their increase. Indeed, it ap-
pears from Pollock’s own evidence that he had the contract
in his possession prior to the time he took the bill of sale
from Smith under which he claims title to the cattle in con-
troversy. Heseems to have held tliis contract as collateral
security for a debt which Smith owed him. Pollock does
not then come within the protection afforded by the statute
to innocent purchasers of personal property from a condi-
tional vendee, contractee, or lessee thereof. Smith and wife
had possession of these cattle, but they did not have title
to them, and they could convey to Pollock no greater title
than they themselves' possessed. The verdict and judg-
ment rendered in this case are amply supported by the evi-
dence and the judgment of the district court is

AFFIRMED.

J. B. DickeY, APPELLANT, V. THoMAS B, PATERSON ET
AL., APPELLEES.

FILED SEPTEMBER 19, 1895. No. 6478.

Validity of Tax Deeds. The provision of section 127 of the reve-
nue law, for the execution of tax deeds under the hand and offi-
cial seal of the county treasurer, being mandatory, it follows
that there is under existing laws no authority for a valid con-
veyance by said officer of lands sold for delinquent taxes. (Larson
v. Dickey, 39 Neb., 465.) :

ApPEAL from the district court of Douglas county.
Heard below before IRVINE, J.

Saunders, Macfarland & Dickey, for appellant.

Howard B. Smith, contra.
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Posr, J.

This was an action by the appellant in the district court
of Douglas county for the purpose of quieting his title to
the east half of lot No. 97, and all of lot No. 98, in Gise’s
addition to the city of Omaha. The basis of the plaintiff’s
claim to the property described is a treasurer’s tax deed
executed September 14, 1889, in which it is recited that
said property was, on the 1st day of August, 1887, sold
for delinquent taxes for previous years. On final hearing
before the district court the petition was dismissed and a
decree entered in accordance with the prayer of the defend-
ant’s cross-bill, quieting his title as against the plaintiff
upon the satisfaction of the latter’s claim on account of
money paid for taxes.

It is sufficient on this appeal to notice one of the many
objections to the tax deed above mentioned as a basis of the
plaintiff’s claim of title, viz., that it is not attested by the
official seal of the county treasurer. In Larson v. Dickey,
39 Neb., 463, it was held (1) that the provision of section
127 of the revenue law, requiring tax deeds to be executed
under the official seal of the county treasurer; is manda-
tory; (2) that in the absence of a provision for a seal by
said officer, he is without authority to consummate the sale
of lands for taxes by the execution of valid deeds therefor.
That decision, which is not only the reasonable and natural
construction of the revenue law, but the logical and neces-
sary result of previous cases, is decisive of this controversy.
It follows that the decree of the district court must be

AFFIRMED.

IrviNE, C., not sitting.

58
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NeLuie FRANK BENTON V. GERMAN-AMERICAN Na-
TIONAL BANK oF Kaxsas City, MissouRL

FILED SEPTEMBER 19, 1895, No. 5754.

1. Negotiable Ingtruments: CoNTRACTS OF INDORSEMENT: Li-
ABILITY OF MARRIED WOMEN: CONFLICT OF LAw: LEX Locr.
A married woman and her hushand were citizens and residents
of the state of Missouri. The wife there indorsed, as an accom-
modation merely, the promissory note of the husband payable
to a bank in that state. The statutes of Missouri in force at the
date of the execution of said contract of indorsement provided:
“A married woman shall lie deemed a femme-sole so far as to en-
able her to carry on and transact business on her own account,
to contract and be contracted with, to sue and be sued, and to
enforce and have enforced against her property such judgments
as may be rendered for or against her, and may sue and be sued
at law or in equity with or without her husband being joined as
a party.”’ (Revised Statutes, Mo., sec. 6864, ch. 109.) In a suit
at law in this state against the wife on her contract of indorse-
ment, held, (1) that the contract of indorsement should be con-
strued and governed and the married woman’s liability thereon
determined by the laws in force in the state of Missouri at the
date of the execution of the contract of indorsement, and not by
the laws of the state of Nebraska.

2. : : : EVIDENCE. That tle evidence established
that the contract of indorsement in the state where made was
neither void nor voidable by the married woman becaunse of her
coverture, and was as valid and binding upon her as though she
had been a man.

3. : : . The contract having been made by a
married woman, a citizen of another state, and being a valid and
binding contract under the Jaws of that state, the fact that it
was not made with reference to or upon the faith and credit of
her separate estate or business afforded no sufficient reason why
the contract should not be enforced by the courts of this state.

4.

: EXTENsION OF TIME FOR PAYMENT: PLEDGES. Evi-
dence that notes deposited as collateral security for the payment
of other notes were from time to time renewed, interest collected
thereon in advance, and the time of payment extended will not
of itself support a finding that the holder of such original notes
thereby extended the.r time of payment.
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ERROR from the district court of Douglas county. Tried
below before Davis, J.

The facts are stated by the commissioner,

A. 8. Churchill, for plaintiff in error:

The transaction should be governed by the law of Ne-
braska. Plaintiff in error is not liable, for the reason she
did not contract with reference to her separate estate. (Qil-
lespie v. Smith, 20 Neb., 455; Barnum v. Young, 10 Neb.,
309; State Savings Bank of St. Joseph v. Scott, 10 Neb.,
84; Davis v. First Nat. Bank, 5 Neb., 242; Hale v.
Christy, 8 Neb., 264; Wharton, Conflict of Laws [2d ed.],
sec. 273; Boyce v. Grundy, 9 Pet. [U. 8.], 289; Norris v
Chambres, 29 Beav. [Eng.], 246; Kerr v. Moon, 9 Wheat.
[U.8.], 565; United States v. Crosby, 7 Cranch [U. S.],
115; McGoon v. Scales, 9 Wall. [U. S.], 23; Loving .
Pairo, 10 Ia., 282; Doyle v. McGuire, 38 Ia., 410; Frier--
son v. Williams, 57 Miss., 451; Shacklett v. Polk, 51 Tenn.,.
104; Odell v. Rogers, 44 Wis., 138; Chapman v. Robert-.
son, 6 Paige [N. Y.], 627; Sell v. Miller, 11 O. St., 331;
United Stales v. Fox, 94 U. 8., 315; Brine v. Hartford
Fire Ins. Co., 96 U. 8., 627.)

Plaintiff in error is released, because the time of pay-
ment was extended for a valuable consideration without
her consent. It was error to direct a verdict for plaintiff’
below. (Atchison & N. R. Co. v. Bailey, 11 Neb., 332;.
Smith v. Siouz City & P. R. Co., 15 Neb., 583; Johnson v.
Missouri P. R. Co., 18 Neb., 690 Blakev White, 1 Young-
& C. [Eng.]), 420; Walters ‘v. Swallow, 6 Whart. [Pa I
446; Scolt v. Saﬁ‘old 37 Ga., 384.)

James W. Carr, also for plaintiff in error,

Isaac E. Congdon and Haff' & Van Valkenburg, contras

" Plaintiff in error became liable to the defendant in error
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by her indorsement of the notes. She has been sued in
the proper form under the laws of Nebraska. The courts
of Nebraska should enforce her liability which accrued
and became fixed in Missouri. (Thursion v. Rosenfield, 42
Mo., 474; Story, Conflict of Laws, sec. 241; Wharton,
Conflict of Laws, secs. 96, 101, 119, 401, 419; Meyers v.
Van Wagoner, 56 Mo., 115; Revised Statutes, Mo., sec.
6864, ch. 109 ; Osborne v. Doherty, 38 Minn., 430; Lom-
ersan v. Johnston, 44 N. J. Eq., 93; Bowery Nat. Bank v.
Snffiin, 7 N. Y. Sup., 520; Sypert v. Harrison, 88 Ky.,
461; Robinson v. Queen, 87 Tenn., 445; Bell v. Packard,
69 Me., 105; Binney v. Globe Nat. Bank, 150 Mass., 574;
Milliken v. Pratt, 125 Mass., 374; Bank of Louisiana v.
Williams, 46 Miss., 618 ; Thompson v. Ketcham, 8 Johns.
[N.Y.],189; Delahaye v. Heitkemper, 16 Neb., 475; Jos-
lin v. Miller, 14 Neb., 93; Olmstead v. New England Mort-
gage Security Co., 11 Neb., 487.)

Raaax, C.

The German-American National Bank of Kansas City,
Missouri, (hereinafter called “the bank,”) brought this suit
in the district court of Douglas county against Mrs. Nellie
Frank Benton on her indorsement of certain promissory
notes previously made by certain parties and delivered to
the bank. The notes and Mrs. Benton’s contract of indorse-
ment were executed and delivered in the state of Missouri,
the notes were payable there, and Mrs. Benton was at the
time a married woman and a citizen and resident of said
state. The jury, in obedience to an instruction of the dis-
trict court, returned a verdict in favor of the bank and
against Mrs. Benton for the amount due upon the notes.
To reverse the judgment pronounced against her upon this
verdict Mrs. Benton has prosecuted to this court proceed-
ings in error.

1. One of the defenses to the action interposed by Mrs.
Benton in the court below was that the bank, without her
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kunowledge or consent, had granied to the makers of the
notes indorsed by her an extension of time of payment;
and it is now insisted that the court erred in instructing
the jury to return a verdict in favor of the bank because
there was sufficient evidence introduced at the trial to sup-
port a finding of the jury that such extension of time for
the payment of the notes had been given by the bank to
the makers thereof as pleaded by Mrs. Benton. The evi-
dence, and all the evidence, is in substance that some time
after the notes indorsed by Mrs. Benton had matured that
some of the makers or indorsers of said notes deposited
with the bank as collateral and additional security for said
notes certain other notes. These collateral notes were from
time to time by the bank renewed, their time of payment
extended, and interest collected thereon in advance; but
these facts did not constitute a contract of extension of
time of payment of the notes indorsed by Mrs. Benton.
The district court then did not err in directing the jury to
find a verdict against Mrs. Benton in so far as this defense is
concerned. ’

2. At the trial, counsel for Mrs. Benton requested the
district court to instruct the jury as follows: “You are
instructed that the defendant being a married woman at
the time she signed the notes in question, she will not be
liable for the payment thereof unless it was given with
reference to and on the faith and credit of her separate
property and estate.” The refusal of the district court to
give this instruction is now assigned as error. The argu-
ment is that the pleadings and evidence conclusively estab-
lish that Mrs. Benton at the time she executed the contract
of indorsement on which she is sued was a married woman,
and that such contract of indorsement was not made by
her with reference to or upon the faith and credit of her
separate estate or business, and that therefore the contract
is voidable by her at her election. We assume that coun-
sel is correct in his contention as to what the pleadings
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and evidence establish, and for the purposes of this case
only we assume that had the contract of indorsement been
made by Mrs. Benton in this state, she being then and there
a citizen and resident of this state and a married woman,
such contract would have been voidable at her election,
unless it appeared that such contract was made by her with
reference to and upon the faith and credit of her separate
property or business; but the contract made by Mrs. Benton
was made in the state of Missouri. Mrs. Benton was a citizen
of that state at the time, and the contract was to be per-
formed in that state. Clearly, then, such a contract as
this is to be construed and governed by the laws of the
state where made, and not by the laws of the state of Ne-
braska. In Robinson v. Queen, 87 Tenn., 445, a married
woman, domiciled in the state of Kentucky, signed a note
there as surety for her husband. She was afterwards
sued on this note in the state of Tennessee. She pleaded
her coverture as a defense to the action, and the question
arose whether her contract was to be construed and her lia-
bility.thereon determined by the laws of Tennessee or Ken-
tucky, and the supreme court of the state of Tennessee
said: “The first question to be disposed of in this cause is
whether a married woman, domiciled in the state of Ken-
tucky, is liable in the courts of this state upon a note made
by a firm of which her husband was a member, and exe-
cuted by her as surety for such firm, where under the laws
of Kentucky she had, before the execution of the note,
been emancipated from all the disabilities of coverture, and
clothed with all the powers of a femme-sole, so far as the
right to contract and to sue and be sued was concerned.
This inquiry we answer in the affirmative. Though some
authorities may be found to the contrary, it may now be
said to be well-settled law that the validity of a contract,
the obligation thereof, and capacity of the parties thereto
is to be determined by the lex loci contractus, * * *
unless there be something in the contract which is deemed
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hurtful to the good morals, or injurious to the rights, of
.its own citizens by the laws of the state or country whose
<ourts are called upon to enforce the contract made in a for-
eign state or country. The notes involved in this suit were
made in Kentucky, payable there, the makers and payees
resident there, and, as we have already stated, were valid
there, and binding and enforceable against the married
woman as fully as if she were a femme-sole.” We think
this is a correct statement of the law, and that the contract
of indorsement made by Mrs. Benton is to be construed and
governed and her liability thereon determined by the laws in
force in the state of Missouri at the date of the execution of
the contract of indorsement. On the trial of thisaction there
was introduced in evidence the statutes of ‘the state of Mis-
souri on the subject of the power of married women to enter
into contracts and their liability for contracts made by them.
So much of the said statutes as is material here is as fol-
lows: “A married woman shall be deemed a femme-sole so
far as to enable her to carry on and transact business on her
own account, to contract and be contracted with, to sue and
be sued, and to enforce and have enforced against her prop-
erty such judgments as may be rendered for or against her,
and may sue and be sued at law or in equity with or with-
out her husband being joined as a party.,” (Revised
Statutes, Mo., sec. 6864, ch. 109.) Here then is evidence
that under the laws of Missouri the contract of indorse-
ment made there by Mrs. Benton was neither void nor
voidable because of her coverture, but was as valid and
binding upon her as though she had been a man; and since
the contract of Mrs. Benton was valid and binding in the
state where made, the record contains no suggestion of a rea-
son why it should not be enforced by the courts of this
state, even though it was not made with reference to or
apon the faith and credit of her separate estate or business.
We conclude, then, that the learned district judge was right
in refusing to give the instruction.
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There are some other points argued by counsel for Mrs,
Benton in his brief, but it would subserve no useful pur-
pose to examine them, as the judgment of the district court
is the only one that could havegbeen correctly rendered
under the evidence in the case and the law applicable
thereto.. The judgment of the district court is

AFFIRMED.

ANDREW DEBNEY V. STATE OF NEBRASKA.
FILEDp OcCTOBER 1, 1895. No. 6807.

1. Murder: TiMe CoMMITTED. The crime of murder is regarded
as having been committed at the time when the fatal blow or
wound is inflicted, although the death occurs on a subsequent
date, and the party is to be tried by the laws in force at the time
the injurious act is done.

[

. Criminal Law: ErRRoONEOUsS INSTRUCTIONS: HARMLESS ERr-
ROR. It is not reversible error to give an erroneous instruction
where it could not have prejudiced the complaining party.

w

., Homicide: DELIBERATION. Held, That the eighth instructiom
defining the term ‘‘ deliberation ’’ was as favorable to the accused
as he was entitled to have given.

[

. Criminal Law: REVIEW OF INSTRUCTIONS. Iustructionsgiven
to a jury should be construed together; and if, when so con-
gidered as a whole, they properly state the law, it is sufficient.

5. : INTOXICATION. Held, That the twenty-fourth paragraph
of the charge to the jury, upon the subject of intoxication, is
applicable to th® evidence adduced on the trial.

6. Murder: CoNVICTION: SUFFICIENCY OF EVIDENCE. Evidence
held to sustain a conviction for murder in the first degree.

7. Criminal Law: ADDRESS OF COUNSEL: APPLAUSE BY By-

STANDERS. When the county attorney finished his closing ad-
dress to the jury some of the by-standers, without the knowl-
edge or connivance of any one connected with the prosecution,
applauded, which was quickly suppressed by the presiding
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judge, and who administered a rebuke to the persons making
the applause. Held, That the record failed to disclose that the
defendant was prejudiced by the demonstration.

ERROR to the district court for Nance county. Tried
below before SULLIVAN, J.

The facts are stated in the opinion.

Reid & Movgan, M. V. Moudy, and Albert & Reeder, for
plaintift in error:

The accused was entitled to the benefit of the provision
of the act passed in 1893, fixing the punishment for mur-
der in the first degree at death or imprisonment for life, at
the discretion of the jury. (State Constitution, sec. 24, art,
3; 15 Am. & Eng. Ency. Law, 712; Brown v. Williams,
34 Neb., 376; Bishop, Written Law, sec. 110a.)

Murder cannot be committed until the injured person
dies. (1 Wharton, Criminal Law [8th ed.], sec. 538; Crimi-
nal Code, sec. 2564 ; Heldt v. State, 20 Neb., 493; 4 Am. &
Eng. Ency. Law, 723.)

The twelfth paragraph of the charge to the jury is erro-
neous, (Heldt v. State, 20 Neb., 493 ; Long v. Stale, 23 Neb.,

The eighth instruction of the court defining the word
“deliberation” is erroneous. (Simmerman v. State, 14 Neb.,
570; Milion v. State, 6 Neb., 136 ; Oraft v. State, 3 Kan,,
450.)

The twenty-fourth paragraph of the charge in reference
to intoxication is erroneous. (Smith v. State, 4 Neb., 277;
Ballard v. State, 19 Neb., 609; Clark v. State, 32 Neb.,
246; Union P. R. Co. v. Ogilvy, 18 Neb., 639; Walrathv.
State, 8 Neb., 90; City of Crete v. Childs, 11 Neb., 252;
Dunbier v. Day, 12 Neb., 596; Bowie v. Spaids, 26 Neb.,
635; Farmers Loan & Trust Co. v. Montgomery, 30 Neb.,
33; Bain v. Wilson, 10 O. 8t., 17; Union Central Life Ins.
Co. v. Cheeber, 36 O. St., 210.)
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The applause after the county attorney’s closing argu-
ment prevented a fair and impartial trial. (Carr v. State, 23

Neb., 749.)
A. 8. Churchill, Attorney General, for the state.

Norvar, C. J.

An information was filed by the county attorney in the
district court of Nance county, charging the plaintiff in er-
ror, Andrew Debney, with murder in the first degree. The
prisoner was found guilty as charged, and was by the court
sentenced to be hanged, which judgment he secks to reverse
by this proceeding.

It appears from the record before us that the plaintiff in
error and his wife, Catherine Debney, being unable to live
happily together, a separation took place. Subsequently,
a reconciliation was brought about, and, after a time, assec-
ond separation occurred. Afterwards, on the 4th day of
July, 1893, the accused went to the place where his wife
was staying in Nance county and asked her if she would
_ go home with him, and she replied she would not. He
then inquired if she never intended to go with him, and
upon receiving a negative answer he drew his revolver and
shot at his wife five times, three of the balls penetrating
her body. After she fell to the ground he jumped upon
her and stamped her head and breast. From the wounds
thus inflicted Mrs. Debney died in Platte county on the 9th
day of the same month. The verdict of the jury found
the prisoner guilty of murder in the first degree, but did
not fix the penalty.

The first question argued by counsel is whether the ac-
cused was entitled to the benefit of the amendment to sec-
tion 3 of the Criminal Code adopted by the legislature of
1893, fixing the punishment for murder in the first degree
at death or imprisonment in the penitentiary for life, in the
discretion of the jury. 'The act of the legislature contain-
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ing the aforesaid amendment to the Criminal Code con-
tained no emergency clause; therefore, under the provisions
of section 24, article 3, of the state constitution, it did not
become operative until three calendar months after the ad-
journment of the session of the legislature at which it was
enacted. The twenty-third legislative assembly finally
adjourned on the 8th day of April, 1893, and it is con-
tended by counsel for plaintiff in error that the act, to
which reference is made above, went into effect at the ex-
piration of three calendar months from such adjournment,
or on July 9, 1893, the day on which the death of Mrs.
Debney occurred. On the other hand, the attorney general
argues that the amendment did not go into effect until Au-
gust 1,1893. In other words, that the ‘““three calendar
months” begins to run at the expiration of the month
within which the legislature adjourned sine die. In our
view it is unnecessary, indeed it would be quite out of
place, to decide at this time between these conflicting posi-
tions of counsel, or to review their arguments or the au-
thorities cited in support thereof, since the time when the
amendment of 1893 to section 3 of the Criminal Code went
into force does not on the record arise in this case, unless
the crime with which the plaintiff’ in error is called upon
to answer was committed on Jualy 9, the day Mrs. Debuey
died, and not on the 4th day of the same month, when the
fatal wounds were inflicted: Undoubtedly the concurrence
of both the wounds and the consequent death were neces-
sary for the consummation of the crime of murder, for until
death ensues the crime is not complete, The question has
been frequently before the courts for adjudication, where is
the crime committed when the wounds or blows and the
death resulting therefrom occur in different counties or
states? The great weight of the decisions hold that, in-
dependent of any statutory provision upon the subject, the
crime is.committed, and is punishable in the jurisdiction,
where the fatal wound or blow is given. In other words,
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that it is not the place of the death, but the place where the
criminal act is perpetrated to which the jurisdiction to try
and punish isgiven, It was the inflicting of the fatal wounds
by the prisoner, coupled with the requisite contemporaneous
intent or design, which constituted the felony, the subse-
quent death of Mrs. Debney being a result or consequence
rather than a constituent element of the offense. The doc-
trine is stated thus by Mr. Bishop, section 51, volume 1, of
his work on Criminal Procedure: “The true view appears
to be that the blow is murder or not, according as it pro-
duces death within a year and a day or not; and, therefore,
in all cases an indictment lies in the county where the blow
was given.” To the same effect see 1 Wharton, Criminal
Law, 292; Kerr, Homicide, sec. 226; Rex v. Hargrave, 5
Car. & P. [Eng.], 170; Green v. State, 66 Ala., 40; State
McCoy, 8 Rob. [La.], 545.

In Riley v. State, 28 Tenn,, 645, it was held that the
venue is proved in a murder case by establishing that the
mortal blow was inflicted in the county in which the prose-
cution is brought, without proving the county where the
deceased died. Green, J., in delivering the opinion of the
court, says: ‘‘ For although at common law it was said the
offense was not complete until the death, yet it would be
doing violence to language to say that the offense was com-
mitted in the county where the death happened, although
the strokes were given in another county. * * * THast
says the common opinion was that he might be indicted
where the stroke was given, That alone is the act of the
party. He commits this act and the death is only a con-
sequence.”

Uhited States v. Guiteau, 1 Mackey [D. C.], 498, was a
prosecution for the murder of President Garfield. In that
case the fatal shot was fired in Washington, in the District
of Columbia, from which the president died three months
later at Elberon, in the state of New Jersey. Guiteau was
indicted and tried for the crime in the District of Colum-
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bia. The point was made in the case that the court had
no jurisdiction, on the ground that the crime was comniit-
ted at the place where the death occurred. The court, in
an opinion by Justice James, held that the murder was
committed within the District of Columbia, since the fatal
wound was given there, although the consequent death
happened without the district and in one of the states.

State v. Kelly, 76 Me., 331, was a prosecution for mur-
der. The wound which produced the death was inflicted
within the limits of Fort Papham, a fort of the United
States, from the effects of which wound death’ ensued at
Phippsburg outside the limits of the fort. It was held the
crime was committed where the mortal blow was given,
and not where the person died. The court, in the opinion,
observe: “But it is said that, although a mortal wound
may be inflicted within a fort, still, if the person wounded
dies elsewhere, the crime must not be regarded as having
been committed in the fort, but at the place where the per-
son dies, and that in such a case the courts of the latter
place have jurisdiction. It is undoubtedly true that the
courts of the latter place do sometimes have jurisdiction;
but we are satisfied that when this is so, it is not because
the crime is regarded as having been committed there, but
because some rule of law, statutory or otherwise, expressly
confers such jurisdiction. The modern and more rational
view is that the crime is committed where the unlawful act
is done, and that the subsequent death, while it may be suf-
ficient to confer jurisdiction, cannot change the locality of
' the crime.”

State v. Carter, 3 Dutch. [N. J.], 499, was an indict-
ment for murder. The blows were struck in Hudson
county, New York, from which the injured party died in
New Jersey, where the prosecution was brought. Vre-
denburgh, J., in speaking for the court upon the question
of jurisdiction, uses this language: “ The only fact con-
nected with the offense alleged to have taken place within
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our jurisdiction is that after the injury the deceased came
into, and died in, this state. This is not the case where a
man stands on the New York side of the line and shooting
across the border kills one in New Jersey. When that is
so, the blow is in fact struck in New Jersey. Tt is the de-
fendant’s act in this state. The passage of the ball, after it
crosses the boundary, and its actual striking, is the continn-
ous act of the defendant. In all cases the eriminal act is
the impinging of the weapon, whatever it may be, on the
person of the party injured, and that must necessarily be
where the impingement happens. And whether the sword,
the ball, or any other missile, passes over a boundary in the
act of striking, is a matter of no consequence. The act is
where it strikes, as much where the party who strikes stands
out of the state as where he stands in it. Here no act is
done in this state by the defendant. He sent no missile, or
letter, or message, that operated as an act within this state.
The coming of the party injured into this state afterwards
was his own voluntary act, and in no way the act of the
defendant. If the defendant is liable here at all, it must
be solely because the deceased came and died here after he
was injured. Can that, in the nature of things, make the
defendant guilty of murder or manslaughter here? If it
can, then, for a year after an injury is inflicted, murder, as
to its jurisdiction, is ambulatory at the option of the party
injured, and becomes punishable, as such, wherever he may
see fit to die. It may be manslaughter in its various de-
grees in one place, murder in its various degrees in another.
Its punishment may be fine in one country, imprisonment,
whipping, beheading, strangling, quartering, hanging, or
torture in another, and all for no act done by the defend-
ant in any of these jurisdictions, but only because the party
injured found it convenient to travel.”

In the case of State v. Bowen, 16 Kan., 475, Brewer,
J., after reviewing the authorities bearing upon the ques-
tion, says: ‘It seems to us, without pursuing the authori-



Vor. 45] SEPTEMBER TERM, 1895. 863

Debney v. State.

ties further, reasonable to hold that as the only act which
the defendant does toward causing the death is in the giv-
ing the fatal blow, the place where he does that is the place
where he commits the crime, and that the subsequent
wanderings of the injured party, uninfluenced by the de-
fendant, do not give an ambulatory character to the crime;
at least that those movements do not, unless under express
warrant of the statute, change the place of offense ; and that
while it may be true that the crime is not completed until
death, yet that the death simply determines the character of
the crime committed in giving the blow, and refers back
to and qualifies that act.”

In State v. Gessert, 21 Minn., 369, it appeared that the
defendant was indicted for murder in Washington county,
in that state, by feloniously stabbing and wounding one Sa-
vazyo, in said county, from which he died in the county of
Pierce, in the state of Wisconsin. The indictment was de-
murred to on the ground that it did not charge the com-
mission of an offense in Washington county. The court
sustained the indictment. Berry, J., in passing upon the
question of jurisdiction, said: “It is for his acts that defend-
ant is responsible. They constitute his offense. The place
where they are committed must be the place where his of-
fense is committed, and, therefore, the place where he should
be indicted and tried. In this instance, the acts with which
defendant is charged, to-wit, the stabbing and wounding,
were committed in Washington county. The death which
ensued in Pierce county, though it went to characterize the
acts committed in Washington county, was not an act of
defendant committed in Wisconsin, but the consequence of
his acts committed in Washington county.”

If the crime was deemed committed in the county where
the fatal wounds were given, as the authorities hold, it fol-
lows that the offense was committed when such wounds
were inflicted. True, the death occurred at a subsequent
date, but it relates back to the time the mortal injury
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was received. The accused committed all the acts consti-
tuting the offense on July 4. The death which ensued in
Platte county on July 9 merely characterized his acts. The
crime of murder consists in intentionally and unlawfully
causing the death, and while it is true that the crime is
not complete until death occurs, yet it is incorrect to say
that the death is an element in the crime. It is merely
a necessary condition to it. The elements of the crime are
the acts of the perpetrator, such as the malice, intent, and
the wound or blow. The crime was committed when the
mortal wounds were inflicted, and he is to be tried by the
laws then in force. A case precisely in point is People v.
Gill, 6 Cal., 637. The defendant was indicted for the
crime of murder. -After the blow, but prior to the death of
the victim, a change in the statute was made by the legis-
lature. A conviction was had under the amended law, and
upon a review of the case the supreme court held the crime
to be of the date of the blow and governed by the law
then in force. The chief justice, in the course of his opin-
ion, observed: “The blow was given before, but the death
ensued after, the passage of the last statute. The death
must be made to relate back to the unlawful act which oc-
casioned it, and as the party died in consequence of wounds
received on a particular day, the day on which the act was
committed, and not the one on which the result of the act
was determined, is the day on which the murder is prop-
erly to be charged.”

Complaint is made of the giving of the twelfth instruc-
tion, which reads as follows:

“12. You would in this case be warranted in convicting
the defendant of murder in the first degree, and it would
be your duty to do so, if you find the following facts from
the evidence and beyond a reasonable doubt: First—That
Catherine Debney is dead, and that she died in the county
of Platte and state of Nebraska on the 9th day of July,
A. D. 1893, or at some time prior to the 21st day of No-



Vor. 45] SEPTEMBER TERM, 1895. 865

Debney v. State.

vember, 1893, which is the date of filing the information
in this case. Second—That said Catherine Debney died
from the effects of wounds and injuries inflicted on her by
the defendant in the manner and by the means specified in
the information, Third—That the defendant inflicted said
wounds and injuries upon the said Catherine Debney un-
lawfully and with the purpose and intent to thereby kill
her; and that the said wounds and injuries were so in-
flicted by the defendaut of his deliberate and premeditated
malice. Fourth—that the said wounds and injuries were
so inflicted by the defendant upon the said Catherine Deb-
ney in the county of Nauce and state of Nebraska on the
4th day of July, A. D. 1893, or at some time prior to her
death.”

The criticism, and the only one, suggested upon the fore-
going instruction,—that it assumes the death occurred
within a year and a day from the time the mortal blow
was inflicted,—is without merit. Itis firmly settled by our
own decisions that the court has no right in its instructions
to assume that any essential element of a crime has been
established. It is for the jury alone to pass upon the facts
and the credibility of the witnesses. (Heldtv. State, 20 Neb.,
492; Long v State, 23 Neb., 33.) DBut the rule stated
above has not been violated or infringed by the instruction
already quoted. It does not assume that the death occurred
within a year and a day after the injury was received, but
it was left for the jury to determine from the evidence
whether or not, beyond a reasonable doubt, Mrs. Debney
died after the wounds were given, and before the filing of
the indictment.

Exception was taken to the eighth paragraph of the
court’s charge, as follows:

“8. ‘Deliberation’ means the act of deliberating or
weighing and considering the reasons for and against a
choice or measure. In the sense which the word is here

used, an act is done deliberately, or with deliberation, when
59
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it is done in cool blood and not under the influence of vio-
. lent passion, suddenly aroused by some real or supposed
grievance. A person who does an act, not in the heat of
sudden passion, but after having coolly weighed or consid-
ered the mode and wmeans of its accomplishment, does it
deliberately.”

The foregoing definition of “deliberation” is substan-
tially within the rule announced in Craft v. State, 3 Kan.,
450. -Itis trae this court in Simmerman v. State, 14 Neb.,
570, criticised the definition given in the Kansas case in so
far as it held it was necessary for the accused to have con-
sidered the different means for the accomplishment of the
killing, and in the case at bar the instruction informed the
jury that the weighing of the mode and means of the accom-
plishment of the act was essential to deliberation. Whether
this was correct or not it is unnecessary to determine, for
if it was erroneous, it was more favorable to the accused
than he was entitled. Error cannot be predicated upon
the giving of an instruction where it could not have preju-
diced the complaining party. { Converse v. Meyer, 14 Neb.,
190; O Hara v. Wells, 14 Neb., 403; Labaree v. Kloster-
man, 33 Neb., 150 ; Roggenkamp v. Hargreaves, 39 Neb.,
544; Hurlbut v. Hall,39 Neb., 890 ; Jolly v. State, 43 Neb.,
857.)

The twenty-fourth instruction given by the court on its.
own motion reads thus:

“24. While it is a general rule of law that voluntary
intoxication is no excuse for the commission of crime, still,
in cases of this kind, drunkenness, if proved, may be con-
sidered by the jury for the purpose of determining whether
the accused at the time of the alleged killing was capable
of forming a willful, deliberate and premeditated purpose
to take life; and if in this case, although you believe from
the evidence, beyond a reasonable doubt, that the defend-
ant killed the deceased in manner and form as charged in
the information, still, if you further belicve from the evi-
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dence that at the time he inflicted the fatal injuries he was
so deeply intoxicated as to be incapable of forming in his
mind a design, deliberately and premeditatedly, to do the
killing, then such killing would only be murder in the
second degree. If, however, the defendant took intoxi-
cants to steady his nerves for the commission of the crime
with which he is charged, then his intoxication would
neither excuse the crime, nor reduce it from murder in the
first degree to the second degree.”

The criticism directed against the foregoing is twofold :
First, that it imposes the burden of proving intoxication
upon the defendant; and second, that the last clause of the
instruction is not based upon the evidence. As to the first
objection, we remark that counsel for the prisoner are correct
when they say that the law does not cast the burden of
proving intoxication upon the defense, but that it was suffi-
cient if the jury from the evidence entertained a reasonable
doubt upon that point. It must be borne in mind that in-
toxication is not a justification or an excuse for crime, but
evidence of intoxication is admissible in some cases for the
purpose of showing no crime has been committed, or to
show the degree or grade of the offense, where the crime
charged—e. g., murder—consists of different degrees. In
a prosecution for murder it is competent for the jury to con-
sider evidence of intoxication as tending to show that the
act was not premeditated, and that there was not such de--
liberation as was necessary to constitute murder in the first
degree. (Smith v. State, 4 Neb., 278.) By at least four in-
structions the jury were informed that the accused should.
be acquitted, unless from the evidence they found that every
element of the crime was established beyond a reasonable
doubt, The fifteenth paragraph of the charge is in this
language:

“15. By the law of the land, every person is presumed
to be innocent of crime, and the defendant in this case is
entitled to the benefit of this presumption as evidence in
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his favor, and in order to convict him of the crimealleged
in the information, every fact necessary to constitute such
crime must be established by the evidence beyond a rea-
sonable doubt. If, after a full and fair consideration of all
the evidence in the case, you entertain any reasonable doubt
upon any single fact or element necessary to constitute the
crime of murder in the first degree, it is your duty to give
him the benefit of such doubt and acquit him of that crime;
and if upon a like consideration of the evidence you en-
tertain a reasonable doubt as to the existence of any single
fact or element necessary to constitute the crime of murder
in the second degree, you should give him the benefit of such
doubt, and also acquit him of that charge. You should
likewise acquit him of the charge of manslaughter, if upon
a full and fair consideration of the evidence you entertain
a reasonable doubt of the existence of any fact necessary to
constitute that offense.”

The foregoing was a full and clear statement of the law
upon the question, and put, and properly, the burden upon
the state to make out its case, at every point, beyond a rea-
sonabledoubt, although it would have been more appropriate
to have used the word “degree” instead of “crime.” To
convict of murder in the first degree it was necessary that
the act be done with deliberation and premeditation, and if
the evidence left any reasonable doubt upon the minds of
the jury as to whether there was any deliberation or pre-
meditation, they knew from the charge that they could not
convict him of the highestdegree of murder, and they knew,
too, that it was not incumbent upon the accused to prove
his intoxication at the time the mortal wounds were given,
since they were told that the state was required to establish
every fact or element necessary to constitute the crime by
the evidence beyond a reasonable doubt. This is not a case
of conflicting instructions, nor does the instruction criticised
undertake to impose the burden of showing intoxication
upon the defendant, but the rule upon that point was cov-
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ered by the general instructions upon the burden of proof.
The doctrine is well settled that instructions must be con-
strued together, and if, when so considered, the law is prop-
erly stated, it is sufficient, (St. Louis v. State, 8 Neb., 406;
DMurphy v. State, 15 Neb., 383; City of Lincoln v. Smith, 28
Neb., 762.) There was safficient evidence before the jury
upon which to base the latter portion of the twenty-fourth,
instruction. The evidence discloses that the defendant often
drank liquors to excess; that when under the influence of
intoxicants, he is cross and rough; that after he first saw his
wife on the morning of the tragedy and before its occur-
rence, he drank liquors. The defendant testified that on
the day of the shooting he took the priest to Genoa. I
was drinking outside. It was carried out in pails. I got
twenty-five cents worth of beer and twenty-five cents worth
of ram.” The inference could properly be drawn from
the testimony that defendant drank “intoxicants to steady
his nerves for the commission of the crime.” The instruc-
tion was applicable to the evidence.

It is also urged that the evidence is insufficient to sus-
tain the verdict. The evidence is uncontradicted that the
defendant purchased a revolver a short time before the
homicide, and that he inflicted the wounds from which his
wife died. The accused relies upon the defense of insanity.
After a second reading of the record we are fully satisfied
that the defendant at the time fully comprehended what he
was doing; that his mind was clear, and that with delib-
eration and premeditation he committed one of the most
atrocious murders that has come under our observation.
The evidence bearing upon the defense of insanity was
fairly submitted to the jury under proper instructions, and
the verdict has settled that point against the defendant.
The assignment that the verdict is unsupported by the
evidence must be overruled.

Finally, it is insisted that the defendant did not have a
fair and impartial trial on account of alleged misconduct
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of the audience in attendance upon the trial. It appears
that at the close of the argument of the county attorney
to the jury the spectators applauded by stamping of feet
and clapping of hands, which applause was immediately
suppressed by the presiding judge, who rebuked the per-
sons for making the same. It was also shown that the ap-
plause was without the knowledge or connivance of those
connected with the prosecution. The record fails to dis-
close what was said by the prosecutor in his closing address,
nor does it appear from the showing made that the applause
was in approval of the sentiments expressed by the county
attorney. The incident complained of occurred in the
presence and hearing of the trial judge, and he is better
enabled than we to determine the effect, if any, the applause
had upon the jury. By overruling the motion for a new
trial, containing an assignment relating thereto, submitted
upon the affidavits both on behalf of the accused and the
state, the trial court must have been of the opinion that
the demonstration was not of such a character as to influ-
ence the verdict, and no prejudice being shown, its deter-
mination will not be interfered with. (Edney v. Baum, 44
Neb., 294; State v. Dusenberry, 20 S. W. Rep. [Mo.], 461.)
The accused has been accorded a fair trial, and no prejudi-
cial error appearing in the record, the judgment is

AFFIRMED.

Janunary 10, 1896, fixed for the execution of the sentence
mmposed by the trial court.
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James D. HAWTHORNE V. STATE OF NEBRASKA.

FiLEDp OcCTOBER 1, 1895. No. 6065.

Ik

.. Pleading: DEMURRER. A demurrer searches the entire record,
and judgment should go -against the party whose pleading was
first defective in substance. Hower v. Aullman, 27 Neb., 251,
and Oakley v. Vallcy County, 40 Neb., 900, followed.

»®

Contempt Proceedings: AFFIDAVITS: JURISDICTION. Ina
proceeding to punish for an alleged contempt, not committed in
the presence of the court, the affidavit upon which the proceed-
ing is based is jurisdictional, and it must affirmatively disclose
sufficient facts to show that the case is one ever which the court
has jurisdiction.

: WILLFUL DISOBEDIENCE OF ORDER. Unless the diso-
bedience of an order of court is willful there is no contempt.

4. Order to Pay Money on Judgment: DiSOBEDIENCE: CON-
TEMPT. A defendant in & civil action who has failed to comply
with an order of court directing the payment by him of a cer-
tain sum of money to apply on a judgment recovered therein
against him is not liable to punishment as for a contempt in re-
fusing to comply with such order where such disobedience was
not willful, but was solely on account of his being insolvent
and wholly unable to pay the amount in the order required.

ERror to the district court for Buﬂalo county. Tried
below before HoLcoMs, J.

Marston & Nevius, for plaintiff in error.
Calkins & Pratt, contra.

Norvar, C. J.

This was a proceeding for contempt of court instituted
in the county court of Buffalo county, resulting in the con-
viction and sentence of the plaintiff inerror. The district
court,on areview of the proceedings, affirmed the judgment,
and the cause was removed to this court by petition in error.

The affidavit of Warren Pratt, as the basis of the pro-
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ceeding, alleges that on the 19th day of November, 1890,
in an action pending in the county court of Buffalo county,
wherein the Rockford Silver Plate Company was plaintiff
and the said James D. Hawthorne was defendant, the said
county court entered the following order: “ Now on this
day, in open court, the parties present by their respective
attorneys, upon mature consideration of all the evidence,
and being fully advised in the premises, it is ordered,
considered, and adjudged by e that the said J. D. Haw-
thorne apply so much of the money shown by his exami-
nation as in his possession as may be necessary to the
satisfaction of the judgment leretofore obtained in the
county court of Buffalo county, Nebraska, by the Rockford
Silver Plate Company against said J. D. Hawthorne in
the sum of $108.11, with interest at seven per cent from
May 15, 1889, which said judgment was duly transcripted
and is now on file in the office of the clerk of the district
court of said county; and that he pay the costs of this
proceeding, taxed at Sheriff’s fees, 85 cents; ste-
nographer’s fees, $10; and court fees, . The affidavit
further alleges, in effect, that the said Hawthorne prose-
cuted error from this order to the district court, where the
same was affirmed, and the clerk of said last named court,
in accordance with said judgment of affirmance, certified
the decision to the county cowrt that its order might be en-
forced ; that a certified copy of the order of the county
court and the affirmance thereof by the district court were
duly served upon said Hawtliorne, yet he has disregarded
the order of said court by refusing to comply therewith,
and still refuses to pay said money into said court as
required thereby. To the affidavit or information, the
plaintiff in error filed the following answer, to-wit: “ That
he admits all the allegations and orders set forth in the said
information, but asserts his utter inability to comply with
the order of the court with reference to the payment of the
sum of money named in said information ; that at the time
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his testimony was taken, upon which the said order was
made, he was wholly mistaken as to the amount of money
in his hands, or belonging to him; that in truth and in
fact the amount which he stated at that time to be within
his control, to-wit, from $180 to 8200, was not in money,
but was in outstanding bills due to him for labor done at
his bench, but which he expected would be paid as money
on demand ; that had such payments been made he would
have been able to comply with the said order of court, but
they were not made, and are still outstanding and many of
them not collectible; that there has been no time since
the entry of said order in which he has been able to com-
ply therewith ; that he is the head of a family, residing
with the same in said county, and has no means of sup-
porting himself and family, except by his own personal
labor, and that it now takes, and has taken since said order
was entered, all his earnings to support himself and fam-
ily; that he disclaims all intention on his part either to
disregard or disobey the order of this gourt, and has not
complied with said order for the reason that he is wholly
unable to do so. He therefore asks to be dischargeds from
the alleged contempt of court in not complying with said
order. The state filed a general demurrer to the answer,
which the county court sustained, and entered an order ad-
judging the plaintiff in error guilty of contempt of court
as charged, and that he stand committed to the jail of the
county until he comply with the order of the court which
he had disobeyed. The demurrer is predicated upoun the
single ground that the facts set up in the answer are insuf-
ficient to excuse him from complying with the order of the
county court. It is a familiar rule of pleading that on de-
murrer the court must consider the entire record, and judg-
ment must go against the party whose pleading was first
defective in substance. (Bennet v. Hargus, 1 Neb., 424;
Hower v. Aultman, 27 Neb., 251 ; Oakley v. Valley County,
40 Neb., 900.)
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The first question, therefore, presented for consideration
is, does the information, or affidavit, state sufficient facts
to constitute a contempt over which the county court had
Jjurisdiction? It is a firmly established doctrine that in,
a proceeding to punish for an alleged contempt not com-
mitted in the presence of the court, the affidavit on which
the proceeding is based is jurisdictional, and all the facts
showing that the case is one over which the court has juris-
diction must be affirmatively disclosed by the affidavit.
(Gandy v. State, 13 Neb., 445; Ludden v. State, 31 Neb.,
437.) As was said by Wallace, J., in Batchelder v. Moore,
42 Cal,, 412: “The power of a court to punish for an al-
leged contempt of its authority, though undoubted, is in
its nature arbitrary, and its exercise is not to be upheld,
except under the circumstances and the manner prescribed
by law. It is essential to the validity of proceedings in
contempt, subjecting a party to a fine and imprisonment,
that they show a case in point of jurisdiction within the
provisions of the.law by which such proceedings are au-
thorized, for mere presumptions and intendments are not
to begindulged in their support.” :

It is urged in the brief filed by the state that the order
requiring the plaintiff in error to pay the money into court
to apply upon the judgment recovered against him was
made in proceedings in aid of execution, instituted under
sections 533 and 534 of the Code of Civil Procedure. If
this contention is well founded, the record before us fails
to disclose the fact. We may surmise, owever, that the
order was obtained in aid of execution, and if so regarded,
how stands the case? By section 533 it is provided that
when an execution sued out upon a judgment is returned
unsatisfied in whole or in part, a county judge or judge of
the district court of the county to which the execution was
issued is authorized to issue an order requiring the judg-
ment debtor to appear and answer concerning his property,
before such judge or referee appointed by him, at a time and



Vor. 45] SEPTEMBER TERM, 1895. 875

Hawthorne v. State.

place to be specified in such order. The next section reads
as follows: )

“Sec. 534. After the issuing of an execation against
property, and upon proof by affidavit of the judgment
creditor or otherwise, to the satisfaction of the district
court, or a judge thereof, or a probate judge of the county
in which the order may be served, that the judgment
debtor has property which he unjustly refuses to apply
towards the satisfaction of the judgment, such court or
judge may, by order, require the judgment creditor to ap-
pear at a time and place in said county to answer concern-
ing the same. And such proceedings may thereupon be
had for the application of the property of the judgment
debtor towards the satisfaction of the judgment as are pre-
seribed in this chapter.”

It will be observed that the affidavit of Mr. Pratt, which
is the foundation of the contempt proceeding, does not al-
lege, nor does the record before us disclose, that any execu-
tion was ever issued upon the judgment in the case of the
Rockford Silver Plate Company against James D. Haw-
thorne, or if one was issued that it was ever returned un-
satisfied. Furthermore, the affidavit does not aver that it
is in the power of the plaintiff in error to comply with the
order of the court, nor does it allege that proof by affida-
vit or otherwise was made to the county judge that Mr.
Hawthorne “has property which he unjustly refuses to ap-
ply toward the satisfaction of the judgment rendered against
him,” It therefore follows that the affidavit in this case is
fatally defective, and the order of the county judge, to
which the plaintiff in error refuses to yield obedience, is
. void, because such judge had no jurisdiction to make the
same. Again, the answer of the plaintiff in error shows
that his disobedience of the order was not willful or con-
tumacious, but was occasioned by his not having the prop-
erty or money wherewith to satisfy the judgment, and for
this reason he was entitled to be discharged. A rule for
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contempt for failure to pay a sum of money into court will
be discharged when it is made clearly to appear that at the
time the proceedings in contempt were commenced and
ever since it was not within his power to make the payment,
unless it is disclosed that the party has disabled himself
from paying. (Adams v. Haskell, 6 Cal., 316; Cochran v.
Ingersoll, 13 un [N. Y.],368; Ockershausen v. Ockershau-
sen, 59 Hun [N. Y.], 200; Pain v. Pain, 80 N. Car., 322;
Martin v. Burgwyn, 13 S. E. Rep. [Ga.], 958; Hogue v.
Hayes, 53 Ia., 377; O Cullaghan v. O’ Callaghan, 69 111,
552.) The Iowa case cited above is on all fours with the
one at bar. Ina proceeding in aid of execution Hogue, the
judgment debtor, was ordered by IHayes, a§ judge of the
district court, to pay over to the sheriff $100 and deposit
with the clerk of the court certain notes to apply on a judg-
ment. Having failed to comply with this order, on applica-
tion of the judgment creditor an attachment was issued
against Hogue to show cause why he should not be punished
for contempt of court. He filed an answer denying all
contempt of court, and showing that prior to the making of
the order to pay the money he had paid out the same, and
that the notes had been negotiated and had not been in his
control and that it was impossible for him to comply with
the order of court by producing and depositing them. A
demurrer was interposed to the answer, which was sus-
tained, and Hogue was adjudged guilty of contempt of
court. Upon a review of the proceedings, Adams, C. J,,
in delivering the opinion of the court, uses the following
apposite langnage: *‘The answer shows that the money was
paid out before the order was made, and the notes are not
within the plaintiff’s control. Such being the fact, it was
of course impossible to obey the order, and it follows
that in failing to obey it there was no actual contempt.
The defendant insists, however, that it is immaterial
whether the thing ordered to be done was impossible or not,
or whether there was any actual contempt or not, that if
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the order was impossible to be performed it should have
been superseded by an appeal, and as that was not done
the plaintiff should be imprisoned as for a contempt. The
argument is, that plaintiff cannot be heard to set up the
impossibility of obeying the order without impeaching, in-
cidentally at least, the correctness of the order, and that
that cannot be done in this way. The argument has the
merit of being plausible, but we are unable to conclude it
is sound. It would result that a person is liable to be im-
prisoned for life for failing to do an impossible thing, and
merely upon the ground that he is estopped from showing
that it is impossible. In our opinion the conclusiveness of
the correctness of the order does not reach so far as to pre-
clude the plaintiff, upon a proceeding for an alleged con-
tempt, from showing that there was no contempt in fact.
The maintenance of the dignity of the court does not re-
quire the punishment of a person as for a contempt which
had no existence in fact, nor are the rights of the creditor
subserved in such case. We think that the judgment of
the district court cannot be sustained, and that the order of
commitment should be set aside.”” The cases cited above are
equally in point with the one from which the foregoing
excerpt was taken. Construing the answer of Hawthorne
to the rule to show cause in the light of these decisions,
there is no room for doubt that the order committing the
plaintiff in error to jail should be vacated and set aside,
since it is manifest that he is entirely unable to comply with
the order of the county court for the payment of money.
Courts will not require of a party an impossibility. There
has been no willful disobedience of a lawful order, hence
no econtempt of court has been committed. The judgment
of the district court is reversed and the order of commit-
ment set aside.
REVERSED.
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GREEN S. GRAVELY V. STATE OF NEBRASKA.

FILED OCTOBER 1, 1895. No. 7486.

bk

. Criminal Law: JURORS: ORDER OF MAKING PEREMPTORY
CHALLENGES. Inasmuch as the statute does not prescribe the
order in which peremptory challenges to jurorsshall be taken by
theaccused and state respectively, the order in which the right to
challenge shall be exercised is left to the sound discretion of the
trial court, and its decision upon that point will not be distarbed,
unlessit clearly appears that there has been an abuse of discretion
prejudicial to the party complaining. Rule applied.

: INSTRUCTIONS : EXCEPTIONS: REVIEW. Instructions,
given or refused, will not be reviewed where no exception is
taken in the trial.

3. Murder: MOTIVES OF ACCUSED: EVIDENCE. In a trial for
marder it is competent for the state to adduce evidence against
the defendant tending to show a motive for the homicide.

4. Homicide: EVIDENCE. Held, That the evidence sustains a ver-
dict for manslanghter.

ERROR to the district court for Lancaster county. Tried
below before STRODE, J,

Cobb & Harvey and W. B. Price, for plaintiff in error.

A. 8. Churchill, Attorney General, and George A. Day,
Deputy Attorney General, for the state.

Norvar, C. J.

The plaintiff in error was charged with murder in the
first degree in the district court of Lancaster county. He
was convicted of the crime of murder in the second degree,
which judgment was reversed by this court at the January,
1894, term, the opinion in the case being reported in 38
Neb., 871. Oun the second trial the plaintiff in error was
found guilty of manslaughter, and sentenced to a term of
nine years in the penitentiary. This last judgment he
seeks to reverse by this proceeding. Four grounds are re-
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lied upon by the counsel for the prisoner for a new trial,
which we will consider in the order presented in the briefs,

The first objection is predicated upon the ruling of the
trial court to the effect that by the accused waiving his
eleventh peremptory challenge he thereby waived his re-
maining challenges. The record before us discloses that the
court below, as well as the county attorney and the counsel
for the defendant, at the commencement of the selection of
the jury in this case entertained the erroneous opinion that
the statute gave to the state eight peremptory challenges
instead of six. The challenging of the jurors was com-
menced upon the theory that the defense had sixteen per-
emptory challenges and the state eight, and under this
misapprehension as to the Jaw the state was required to,
and did, exercise one peremptory challenge, followed by
two challenges for the defénse, and then the state one and
the defense two. In this mode five challenges were ex-
hausted by the state, and by the accused ten, when it was
discovered that the statute only allowed the state six per-
emptory challenges. Thereupon the trial court directed
the defendant to avail himself of the six remaining chal-
lenges, if he so desired, giving to the state the last chal-
lenge. The defendant then waived hie eleventh challenge,
and the court held, and so informed counsel in advance,
that by so doing he waived his other five challenges. It is
for this decision and ruling that a reversal of the judgment -
is asked. )

By section 467 of the Criminal Code, on the trial of a
person for a crime punishable with death, the accused is
authorized to peremptorily challenge but sixteen jurors, and
_the prosecuting attorney six. While the statute prescribes
the number of challenges, it contains no provision as to
the order in which the right shall be exercised by the state
or by the prisoner. This being true, it is clear that the
course of proceeding in regard to peremptory challenges is
left to the sound discretion of the trial court, and its deci-
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sion in that regard is no cause for disturbing the verdict,
unless it is clearly made to appear that there has been an
abuse of discretion. Upon this point the authorities are
harmonious, and fully sustain our conclusion. (1 Thomp-
son, Trials, sec. 94; Commonwealth v. Piper, 120 Mass.,
185; Turpin v. State, 2 Crim. Law Mag. [Md.], 532;
State v. Pike, 49 N. H., 399; State v. Pierce, 8 Ia., 231;
Schufflin v. State, 20 O. St., 233.) While the statute fails
to prescribe the order in which challenges to jurorsshall
be made, manifestly the legislature never contemplated
that the state should exhaust all its peremptory challenges
before the defense is called upon to challenge, or that the
accused should first take all his peremptory challenges.
The more fair and equitable rule is the one adopted in this
case. The waiver by the plaintiff in error of his eleventh
challenge was a waiver of his” remaining five challenges,
and counts against him as though he had actually made
them.

The second ground argued for a reversal is based upon
the refusal of the trial court to give the defendant’s six-
teenth instruction, which reads as follows:

«16. The character of the defendant is not an issue in
this case, but you are instructed that the law presumes that
he has a good character until he himself puts it in issue,
and then, and only then, can the state offer evidence of his
bad character; therefore you are instructed that you are
to presume that the defendant has a good character, as he
has not put it in issue.”

We cannot review the foregoing request to charge, for
more than one reason. In the first place, no exception in
the trial court was taken to the refusal to give this instruc-
tion. By a long line of decisions it has been held that
such exception is indispensable to review the action of the
trial court upon the giving or refusing of instructions.
(Heldt v. State, 20 Neb., 499; Carleton v. State, 43 Neb.,
373; Warrick v. Rounds, 17 Neb., 415; Nyce v. Shaffer, 20
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Neb., 509 ; Levi v. Ired, 38 Neb., 564; City of Chadronw.
Glover, 43 Neb., 732; Bloedel v. Zimmerman, 41 Neb., 695;
Barr v. City of Omaha, 42 Neb., 341.) Again, the a:sign-
ment of error as to the refusmg of this instruction is in-
sufficient. The accused requested sixteen instructions, num-
bered from 1 to 16 inclusive, all of which the court below
declined to give to the jury, and such refusal is assigned
as error, the assignment in the petition in error, as well as
in a motion for a new trial, being that the court erred in not
giving the entire sixteen instructions asked. That such an
assignment is bad, unless each of the instructions in the
- group was proper and should have been given, is no longer
an open question in this court. (Hiattv. Kinkaid, 40 Neb.,
178; MeDonald v. Bowman, 40 Neb., 269 ; Jenkins v. Mitch-
ell, 40 Neb., 664; Murphy v. Gould, 40 Neb., 728; Armann
v. Buel, 40 Neb., 803; Berneker v. State, 40 Neb., 810;
Hewitt v. Commercial Banking Co., 40 Neb., 820; Havens
v. Grand Island Light & Fuel Co., 41 Neb., 157; Rea v.
Bishop, 41 Neb., 202; City of Chadron v. Glover, 43 Neb.,
732; Omala Fair & Exposition Association v. Missouri P.
R. Co., 42 Neb., 110; Mullen v. Morris, 43 Neb., 611;
Funk v. Latta, 43 Neb., 741.) An examination of the sev-
eral instructions requested by the prisoner discloses that the
most of them were fully covered by the charge of the court,
and, therefore, it was not reversible error to repeat them.
It follows that the assignment relating to the refusal of the
instructions must be overruled. The result would be the
same, even though we should brush aside the technical ob-
jections already mentioned to the consideration of instruc-
tion copied above. Conceding that said request to charge
was faultless as an abstract proposition of law, yet it was
properly refused, for the reason it was not applicable to the
case made by the proofs. True, no evidence was given or
offered as to whether the general reputation of the accused
for being a peaceable and quiet man was good or bad, never-

theless, as is suggested by the attorney general, the witnesses
60
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for the state, in detailing the circumstances of the crime,
and of the causes which led up to its commission, inci-
dentally disclosed the character of the prisoner to be un-
enviable, and that he had boasted of “having served a term
in the penitentiary for killing a nigger.” From a careful
examination of the record we are convinced that the court
below did not err in refusing the request to charge.
Objection is made to the testimony of Clara Thomas,
the wife of the deceased, as to what transpired at her home
on the afternoon of the day preceding the killing. She
testified that the accused came to her house with Will
Jamison and Bud Mills at the time stated and Gravely
said “he wanted to shoot dice, and then Will Jamison lost
a twenty-five cent piece and threw the dice away, and I
told him to buy some dice. I told Mr. Gravely to buy
some dice, and he said he had enough money out of those
niggers, and then I ordered him out of the house, and then
he pulled a gun and said he just got out of the pen for
killing one nigger, and I’ll just kill avother. I just as
soon go back for you.” This conversation and threat were
communicated by Mrs. Thomas to her husband the even-
ing after the occurrence thereof. The theory of the de-
feridant below was, and is, that the killing was in self-
defense. From the evidence adduced on the trial it is
fully established, without contradiction, that the quarrel
with Mrs, Thomas was the sole foundation of the difficulty
between the plaintiff in error and Mr. Thomas, which ter-
minated in the taking of the life of the latter. Evidence
of the quarrel had with the wife of the deceased was ad-
missible as tending to show a motive for the homicide and
to disprove the claim of self-defense. The rule is that
“when it is shown that a crime has been committed and
the circumstances point to the accused as the guilty agent,
facts tending to show a motive, although remote, are ad-
missible in evidence.” (Dill v. State, 1 Tex. Ct. App., 278;
Baalum v. State, 17 Ala., 451; Coward v, Slate, 6 Tex.
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Ct. App., 59; People. v. Wallers, 98 Cal., 138.) The tes-
timony objected to, standing alone, would be entitled to
but slight weight, but we cannot say, when considered in
connection with the other evidence in the case and the cir-
cumstances surrounding the killing, that the court erred in
permitting it to go to the jury. The general rule undoubt-
edly is as stated in Carr v. State, 23 Neb., 749, that threats
made by the accused prior to the homicide, to kill or injure
some other person than the deceased, are inadmissible
against him, but an exception to the rule is that threats
against, or quarrels with, members of the family of the
deceased may be received as tending to establish a motive,.
where connection is shown between such threats or quar-
rels and the offense charged.

The remaining point argued is that the evidence is in-
sufficient to warrant a conviction. The killing of Thomas
by the plaintiff in error is undisputed, but the latter claims
that the deceased was the aggressor and that his life was
taken by Gravely in defense of his person. We have with
great care perused and given due consideration to the evi-
dence contained in the bill of exceptions, and find that the
testimony was ample to sustain the verdict, if the witnesses
for the state were credible. The question of the credibility
of the witnesses was properly submitted to the jury by the’
instructions, and, so far as we are able to determine from
the record, the plaintiff in error has had a fair and impar-
tial trial and has been convicted upon sufficient legal testi-
mony. There being no error in the record the judgment

is affirmed.
JUDGMENT AFFIRMED,
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Paxtoxy & HERsHEY IRRIGATING CANAL & LanD CoM-
PANY, APPELLANT, V. FARMERS & MERCHANTS
IrrigaTiON & LaAND COMPANY, APPELLEE.

FILED OCTOBER 1, 1895. No. 7724.

1. Constitutional Law: TITLES oF BiLLs. The provision of
section 11, article 3, of the constitution, viz., *‘No bill shall con-
tain more than one subject, and the same shall be clearly ex-
pressed in its title,”’ is intended to prevent surreptitiouns legis-
lation and not to prohibit comprehensive titles.

2, Irrigation: EMINENT DOMAIN: STATUTES: CONSTITUTIONAL
LAw. The term ““irrigation,’’ as employed in the title of the
act of March 27, 1889, viz., ‘‘An act to provide for water righta
and irrigation, and to regulate the right to the use of water for
agricultural and manpufacturing purposes,” etec., is used in its
popular sense and implies the means of conducting water to the
land to be supplied. “The provision therein for the acquiring by
irrigating companies of the right of way for canals and ditches
accordingly held to be within said title and not to conflict with
section 11, article 3, of the constitution.

3. Eminent Domain: CONSTITUTIONAL LAW: LEGISLATIVE AU-
THORITY: COURTS. To the legislature, and not to the courts,
has been committed the power to determine when the exigen-
cies of the public demand the taking of private property, the
limit of judicial interference being the duty to declare void acts
clearly in conflict with the constitution.

4. : : . There is no arbitrary standard by which
to determme whether the purpose to which property is appro-
priated possesses the element of public utility. Public use, in
a constitutional sense, may be confined to the inhabitants of a
restricted locality or neighborhood, but the use must be com-
mon, and not to a particular individual.

: RAYNER IRRIGATION LAw. The use of water for the
purpose of irrigating contemplated by the act of March 27, 1889,
known as the ‘Rayner Irrigation Law,’’ is a public use within
meaning of the constitution.

5.

6. Irrigation: RIGHT OF WAY: CONDEMNATION. Section 8 of
article 2, of the * Rayner Irrigation Law '’ confers upon irrigat-
ing companies organized under the laws of this state power to
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acquire the right of way for necessary canals, reservoirs, ete., by
condemnation.

7.

: CONSTRUCTION OF Act. The word ““if * in the first line
of the section last above mentioned is evidently an interpolation,
having no relation to the body of the section, without sensible
meaning, and should accordingly be disregarded in giving effect
to the provisions of the act.

: LANDS or CorPORATIONS. The provision of sec-
tion 3, article 1, of the irrigatiom law of 1889, viz., *‘No tract
of Jand shall be crossed by more than one ditch,” ete., held to
inelude lands owned by corporations as well as natural persons.

9. Statutes: PRoVIso: CONSTRUCTION. A proviso which would
operate to limit the application of an enacting clause, general
in its terms, will ‘be strictly construed, and includes no case not
within the letter of the exception.

10. Irrigating Companies: CONNECTION oF DITCHES. The
irrigation law of 1889 does not confer upon one irrigating com=
pany any right to connect with the ditches of another or take
water therefrom without the consent of the proprietor.

11,

: CONSTRUCTION OF STATUTE: DITCHES. What is meant
by the exception contained in section 3, article 1, of the act
above mentioned is that no tract of land shall, withous the con-
seut of the owner, be burdened with two or-more ditches for
the watering of the same territory. The question is not whether
the first ditch may be so enlarged or extended as to answer the
purpose for which the second is designed, but whether it may as
constructed be made to supply the lands within reach of both,

ArPEAL from the district court of Lincoln county,
Heard below before Sixcra1Ig, J.

The opinion contains a statement of the case.

Frank T. Ransom and T. Fulton Gantt, for appellant:

The irrigation law of 1889 is unconstitutional in so far
as it attempts to confer authority to condemn lands for
right of way for canals. The act contains more than one
subject. Article 2 treats upon a subject foreign to that
mentioned in the title of the act, and is, therefore, in con-
travention of section 11, article 3, of the state constitution
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which provides: “No bill shall contain more than one
subject, and the same shall be clearly expressed in its title.”
(City of Tecumseh v. Phillips, 5 Neb., 305; Messenger v.
State, 25 Neb., 674; State v. Lancaster County, 6 Neb.,
474; Holinberg v. Hauck, 16 Neb., 337 ; Touzalin v. Oity
of Omaha, 25 Neb., 817.)

The act is unconstitutional because it attempts to author-
ize the taking of private sproperty for private use. (State
Bill of Rights, sec. 21; Welton v. Dickson, 38 Neb., 767;
Jenal v. Green Island Draining Co., 12 Neb., 163; Wit-
ham v, Osburn, 4 Ore., 318; Lorenz v. Jacob, 63 Cal., 73
Randolph, Eminent Domain, 37.)

Statutes permitting drainage canals to be placed on land
for the benefit of an individual proprietor have uniformly
been held to be invalid as being for private purposes, un-
less there was some provision in the state constitution
permitting such statutes. (Fleming v. Hull, 73 Ia., 598;
McQuillen v. Hatton, 42 O.8t.,202; Reevesv. Wood County,
8 0. 8t,, 333)

The canals glready constructed may be made to answer
the purpose for which the defendant’s proposed canal is
desired and intended, and defendant should be enjoined
from crossing the land of plaintiff with an irrigating ditch,
{Compiled Statutes, sec. 3, ch. 93a; San ILuis Land, Ca-
nal & Improvement Co. v. Kenilworth Canal Co., 32 Pac.
Rep. [Col.], 860.)

Thomas C. Patlerson and Grimes & Wilcox, contra:

So far as the act of 1889 declares irrigation to bea pub-
lic use, and provides for the condemnation of land for right
of way for canals that are projected and built for the pur-
pose of supplying water to the public for irrigation, it
clearly comes within the constitutional power of the legisla-
ture to legislate for the public welfare. (In re Bonds, Ma-
dera Irrigation District, 28 Pac. Rep. [Cal.], 272; Cum-
ming v. Peters, 56 Cal., 593; Lux v. Haggin, 69 Cal., 255;
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Lindsay Irrigation Co. v. Mehrtens, 97 Cal., 677; Talbot
v. Hudson, 16 Gray [Mass.], 425; Oury v. Goodwin, 26
Pac. Rep. [Ariz.], 376; Barbier v. Connolly, 113 U. 8, 31;
Head v. Amoskeag Mfg. Co., 113 U. S.,16; Stockion & V.
R. Co. v. City of Stockton,41 Cal., 147 ; Bankhead v. Brown,
25 Ta., 540; Pocantico Water- Works Co. v. Bird, 29 N. E.
Rep. [N. Y.], 246; Omsted v. Proprictors of the Morris
Aqueduct, 46 N. J. Law, 495; St. Helena Water Co. wv.
Forbes, 62 Cal., 182; Matter of New Rochelle Water Co.,
46 Hun [N. Y.], 625; Stamford Water Co. v. Stanley, 39
Hun [N.Y.],424; 6 Am. & Eng. Ency. Law, 524; Cooley,
Constitutional Limitations [4th ed.], 672.)

The following cases were also cited to sustain the decis-
ion of the lower court: Downing v. Moore, 20 Pac. Rep.
[Col.], 766; Thomas v. Guiraud, 6 Col., 530; Dick v.
Caldwell, 14 Nev., 167; Simpson v. Williams, 18 Nev., 432;
Farmers’ Independent Ditch Co. v. Agricultural Ditch Co.,
32 Pac. Rep. [Col.], 724; Farmers’ High Line Canal &
Reservoir Co. v. Southworth, 21 Pac. Rep. [Col.], 1028;
Clifford v. Larrien, 11 Pac. Rep. [Ariz.], 397; Wyatt v.
Larimer & Weld Irrigation Co., 33 Pac. Rep. [Col.], 144;
Cole v. Logan, 33 Pac. [Ore.], 568; Knoblauch v. City of
Minneapolis,57 N. W. Rep. [Minn.], 929; Barrett v. Kemp,
59 N. W. Rep. [Ia.], 77; Cherry v. Matthews, 36 Pac. Rep.
[Ore.], 529; City of Santa Ana v. Harlin, 34 Pac. Rep.
{Cal.], 225; Waterloo Water Co. v. Hoxie, 56 N. W. Rep.
[Ta.], 499; Western Maryland R. Co. v, Patterson, 37 Md.,
125; Philadelphia, W. & B. R. Co. v. Williams, 54 Pa. St.,
103; Eidemiller Ice Co. v. Guthrie, 42 Neb., 238 ; Tigard v.
Moffitt, 13 Neb., 565; Gause v. Perkins, 3 Jones Eq.[N.
Car.], 177.

Post, J.

This is an appeal from a decree of the district court for
Lincoln county dismissing the action of the plaintiff’ com-
pany, whereby it sceks to prevent the appropriation by the
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defendant of a right of way through its lands for an irrigat-
ing canal. In the petition it is, in substance, alleged that
the plaintiff company is the owner of 10,000 acres of land,
bounded by the North Platte river, in Lincoln county, and
also of an irrigating canal known as the “Paxton & Hershey
ditch,” situated on its said lands and on the lands of other
adjoining proprietors; that upon its said land, and nearly
parallel with the ditch above mentioned, is an irrigating
canal known as the “North Platte Irrigating & Land Com-
pany’s ditch,” and herein referred to as the “North Platte
ditch,” and that in the vicinity of the plaintiff’s lands
sought to be watered by the defendant’s proposed canal is
an irrigating canal known as the “Cody & Dillon ditch.”
The plaintiff, it is alleged, has constructed a large namber
of laterals from its said canal, which it is proposed by the
defendant company to cross, thus necessitating the con-
struction and maintaining of many bridges, flumes, and
conduits, and otherwise needlessly harassing it in the use
and enjoyment of its said property. The defendant com-
pany, which is organized for the purpose of building and
maintaining ditches, canals, aqueduects, and reservoirs for
the storage and conveyance of water and of selling water
to consumers for irrigating, power, and other useful pur-
poses, prior to the commencement of this action, entered
upon the plaintiff ’s said land, and located and staked outa
ditch thereon four and one-half miles in length, and is tak-
ing steps to condemn a right of way therefor, but that the
three ditches above described afford ample facilities for the
irrigation of all of the land sought to be supplied by the
defendant company, and that water sufficient to supply the
defendant’s wants can be furnished from the ditches al-
ready constructed, should connection be made therewith, at
less expense than by the construction and maintaining of
the proposed ditch through the plaintiff’s land to the source
of supply, the North Platte river. The answer, so far as
it is deemed necessary to notice it, consists of an allegation
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that the defendant is engaged in the construction of an ir-
rigating canal some twenty miles in length for the purpose
of supplying with water from the North Platte river cer-
tain territory not within the reach of either of the canals
already constructed, a denial that the plaintiff’s canal is
capable of supplying the Jands which the defendant pro-
poses to water, and an allegation that the water supplied
by said canal is barely sufficient for the irrigation of the
plaintiff’s own land. Accompanying the pleadings is a
map showing the location of the proposed ditch, as well as
those already completed, and which is essential to a perfect
understanding of the question at issue. (See page 890.)

The district court, upon entering the decree complained
of, submitted the following findings of fact and conclusions
of law:

“1. The plaintiff is a corporation organized and exist-
ing under and by virtue of the laws of this state for the
following purposes: To construct, own, operate, and main-
tain a canal or canals, ditch or ditches, for irrigation pur-
poses, to purchase, acquire, own, sell, and convey all real
estate that may be necessary for such purposes, and to ac-
quire, own, sell, and convey real estate in connection with
carrying on an irrigating business,and to acquire, own, sell,
and convey real estate for other purposes deemed advisable
or advantageous to the corporation and its interest, and to
cultivate and improve such Jands as shall be owned by the
corporation ; to furnish, sell or rent water for irrigation of
lands which shall be owned by said corporation and within
its area and other lands within reach of any canal or canals
which shall be owned, operated, or controlled by the cor-
poration owning live stock and raising the same in con-
nection with the land held or controlled by this corpora-
tion.

«2, The plaintiff is the owner of about 7,000 acres of
land located on and adjacent to the banks of the North
Platte river, in Lincoln county, Nebraska, as alleged in its
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petition, and is the owner of an irrigating canal running
across its said lands, and the lands of others, for a distance
of about ten miles, which canal is finished and constructed
for the purposes of irrigating the land under the said ditch,
and for the purposes set forth in the articles of incorpora-
tion of the plaintiff.

“3. The defendant is a corporation organized under the
laws of this state for the following purposes, among others :
The building and maintaining of canals, ditches, and aque-
ducts and reservoirs for the storage and conveyance of
water, and the selling of such water to consumers for irri-
gation, agricultural, power, and other useful purposes.

“4. The plaintiff is the owner of the tract of land pro-
posed to be crossed by the proposed canal of the defendant
and which lies under the plaintiff’s ditch and which is pro-
posed to be crossed by defendant’s ditch for a distance of
four miles and a half.

«5, All of the land of the plaintiff across which the de-
fendant proposes to construct its canal, for a distance of
four and a half miles, can be irrigated from and by plaint-
iff’s canal, and it is not proposed by the defendant to water
or irrigate any of plaintiff’s said land within said four
miles and a half.

«g. That the defendant corporation is the owner of no
land to be watered by its proposed ditch, but that the ob-
ject of said corporation is for the purpose of constructing
and operating a canal or ditch for irrigation purposes for
the lands lying contiguous under said ditch for other parties
to hire.

«7. That at the points where it is alleged that the de-
fendant’s ditch crosses the lands of the plaintiff it is neces-
sary for the defendant to run said djtch across said lands
in order to get its water out of the North Platte river,
with necessary fall in accordance with the surveyed route
of its ditch; that in the territory covered by the ditch of
the plaintiff’s it is not the object nor the purpose of the
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defendant’s ditch to irrigate said land, but lands lying be-
low and beyond the territory of the plaintiff’s ditch.

8. There are about 40,000 acres of land between the
North and South Platte rivers, and in this territory the evi-
dence shows that the North Platte Ditch Company has a
ditch about twenty miles long running through the middle
portion of the peninsula formed by the two rivers. The
plaintiff’s ditch is also constructed in this peninsula and isin
length about ten miles. The Cody & Dillon ditch is also in
this peninsula and is about six miles in length. A great
amount of evidence has been taken to show the capacity of
these several ditches for watering the land in the peninsula,
including the land proposed to be watered by the defend-
ant’s ditch. The location of these several ditches in the
peninsula, their dimensions and their capacity, appears from
the evidence and the maps introduced in the evidence, but
the court does not find nor pass upon the evidence relating
to the question as to whether or not this water could be
supplied by the defendant’s constructing their ditch up and
to the plaintiff’s ditch and receiving water therefrom, for
the reason there is no provision in the act contemplating it
is obligatory upon the defendant to so do.

9. The court further finds that the defendant’s proposed
ditch will cross the lauds of the plaintiff through whick
plaintiff’s ditch has already been built which lands are also
irrigated from plaintiff’s ditch,

“10. The court further finds that the plaintiff has not
given its written consent to cross the lands owned by it
proposed to be cro-sed by the defendant with its said pro-
posed canal and objects to its appropriation of its lands for
the purpose of constructing the defendant’s said ditch over
the same, .

“CONCLUSIONS OF LAW.

“ First—That section 2034 [sec. 3, art. 1, irrigation Jaw
of 1889] is not applicable to the facts in this case, for the
reason that the defendant’s contemplated ditch is not being
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constructed for the purpose of irrigating the lands crossed
by the plaintiff’s ditch, nor the lands lying under the
plaintiff’s ditch, but for the purpose of irrigating lands
beyond and below the plaintiff’s ditch.

«Second—That the defendant is entitled to cross the
lands of the plaintiff for the purpose of constructing its
said ditch on complying with the necessary requirements
of law for said purpose.”

It will be observed from the foregoing statement and
opinion that the defendant’s claim to a right of way for its
canal through the plaintiff’s land is founded upon the pro-
visions of the act of March 27, 1889, known as the “ Ray-
ner Irrigation Law,” entitled “An act to provide for water
rights and irrigation, and to regulate the right to the use
of water for agricultural and manufacturing purposes, and
to repeal sections one hundred and fifty-eight (158) and
one hundred and fifty-nine (159) of chapter 16 of the Com-
piled Statutes of 1887, entitled ¢ Corporations.’”

The first contention on this appeal is that the provision
for the acquiring by corporations of the right of way for
irrigating ditches in the exercise of the power of eminent
domain is foreign to the title of the act mentioned, and
accordingly violative of section 11, article 3, of the con-
stitution, viz., “No bill shall contain more than one sub-
ject, and the same shall be clearly expressed in its title.”
The object of the foregoing provision has been declared
not to prohibit comprehensive titles, but to prevent surrep-
titious legislation, by advising representatives of the nature
and purpose of the measures they are called upon to sup-
port or oppose. (Kansas City & O. R. Co. v. Frey, 30 Neb.,
790; In re White, 33 Neb., 813; Trumble v. Trumble, 37
Neb., 340; City of South Omaha v. Tazpayers’ League, 42
Neb., 671.) Itissaid in White’s case, supra, that the legis-
lature has the right to choose the title to any act passed by
it, and although that chosen may not be the most appropri-
ate the act will not be held void unless clearly in conflict



894 NEBRASKA REPORTS. [Vor. 45

Paxton & Hershey Irrigating Co. v. Farmers & Merchants Irrigation Co.

with the constitution. When tested by that rule we cannot
doubt that the provision assailed is germane to the title of
the act, and within the evident purpose thereof, viz., the
utilizing of the public waters in the further development
of the agricultural resources of the state. The word “irri-
gation,” as employed in the title of the act under consider-
ation, is apparently used in its popular sense, and denotes
the application of water to land for the production of crops.
(Plaite Water Co. v. Northern Colorado Irrigation Co., 12
"Col., 525.) The use of water for the purpose of irrigation
clearly implies the means of conducting it to the land to
which it is applied, and any plan such as contemplated Ly
the act of 1859 which omits provision for the enforced
access by the public to the source of supply is necessarily
partial and ineffective.

2. The act, in so far as it makes provision for the ac-
quiring of the right of way for irrigating canals by con-
demnation, is also vigorously assailed on the ground that
it contemplates the taking of property for private use only,
and therefore in conflict with section 21 of the Bill of
Rights, viz., “The property of no person shall be taken or
damaged for public use without just compensation there-
for.”  This provision has been held to prohibit, by impli-
cation, the taking of private property for private use of
any character whatever without the conseunt of the owner.
(Jenal v. Green Island Draining Co.,12 Neb., 163 ; Welton
v. Dickson, 38 Neb., 767.) Iu the last mentioned case it
was held, following Coster v. Tide Water Co., 18 N. J. Eq.,,
54, that the want of power in the legislature to transfer to
one person the property of another does not necessarily
depend upon constitutional restrictions, but upon the fact
that such authority is in no sense an incident to the powers
conferred upon the law-making branch of the government.
We are thus for the first time confronted with the ques-
tion whether the use contemplated by the statute is a pub-
lic one in a constitutional sense, or whether it is a mere
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private use and accordingly within the prohibition men-
tioned. In this connection it should be observed that to
the legislature, and not to the courts, has been committed
the power to determine when the exigencies of the public de-
mand the taking of property for public uses, the limit of ju-
dicial interference being the duty to declare void acts clearly
violative of the fundamental law of the state. Thereis no
arbitrary standard by which to determine whether the pur-
pose to which property is appropriated possesses the ele-
ments of public utility. It has been said by an eminent
jurist: “The public use required, need not be the use or
benefit of the whole public or state, or any large portion of
it. It-may be for the inhabitants of a small or restricted
locality, but the use and benefit must be in common, and
not to particular individuals or estates.” (See Chancellor
Zabriskie in Coster v. Tide Water Co., supra.) Again, it has
been said that ““the use is public when it promotes the in-
terests of a considerable portion of the community, although
it may not benefit the community at large.” (Kinney, Irri-
gation, sec. 94. See, also, Black’s Pomeroy, Water Rights,
174; Lux v. Haggin, 69 Cal., 304; Oury v. Goodwin, 26
Pac. Rep. [Ariz.], 376; Umatilla Irrigation Co. v. Barn-
hart, 30 Pac. Rep. [Ore.], 37; Foster v. Park Commission-
ers, 133 Mass., 321; Hagar v. Reclamation District, 111
U. 8, 701; Wurts v. Hloagland, 114 T.S., 606; Pocantico
Water- Works Co. v. Bird, 130 N. Y., 249.) In the last
mentioned case we observe the following pertinent lan-
guage: “The term ‘public use,’ as used in connection with
the right of eminent domain, is not easily defined. * * *
It is doubtless true that in order to make the use public a
duty must devolve upon the persons or corporation holding
the property to furnish the public with the use intended.
The term implies ‘the use of many,” or ‘by the public,’
but it may be limited to the inhabitants of a small or re-
stricted locality, but the use must be in common and not for
a particular individual.” It has been said that if by any
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reasonable construction a designated use may be held to be’
public in a constitutional sense, the will of the legislature
should prevail over any mere doubt of the court (Blank-
head v. Brown, 25 Ia., 540; In re Bonds, Madera Irriga-
tion District, 92 Cal., 309 ; Coster v. Tide Water Co., supra),
which, however, is but the application of a fundamental
principle of our system, viz., the independence of each de-
partment of the government within its own domain. It
should be remembered, too, that the essential features of
the “Rayner Irrigation Law” appear in the legislation of
the several Pacific states, notably of California, whose
constitutional provisions on the subject do not differ sub-
stantially from ours, and where it had, long previous to its
adoption by us, received a definite construction adverse to the
contention of the plaintiff herein. (See Luzx v. Haggin,
supra.) The legislature must, therefore, have intended to
adopt not the statute alone, but the construction placed upon
it in the state of California. Such is the well established rule.
(Bohanan v. Slafe, 18 Neb., 57.) But any examination
of this subject is necessarily incomplete which omits men-
tion of the recent case of Bradley v. Fallbrook Irrigation
District, 68 Fed. Rep., 948, holding that assessments under
the provisions of the district irrigation law of that state
contemplate the taking of property for mere private pur-
poses and accordingly within the prohibition of the United
States constitution. It is unnecessary, however, at this
time to examine the reasoning upon which that case rests,
since it is therein declared inapplicable to the ordinary use
of water for irrigating purposes in the arid region of Cali-
fornia, and therefore in harmony with Lux v. Haggin and
later cases in which the same doctrine is asserted by that
court. The varying conditions of society are constantly
presenting new subjects of public utility, which is but an-
other name for public necessity, hence the force of Chan-
cellor Vroom’s remark in Scudder v. Trenton Delaware
Falls Co.,1 N. J. Eq., 694, that what shall be deemed a
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public use depends somewhat on the situation and wants of
the community for the time being. Nor were the condi-
tions surrounding the people of the Pacific states, when the
foundation was laid for the body of their laws upon the
subject, materially different from those which to-day con-
front the western half of our own state. We behold what
was but yesterday the public domain, occupied to the west-
ern limit of the rain belt, so called, and settlers eagerly seek-
ing for homes in the semi-arid region beyond. We behold
thousands of acres of fertile land in the valleys o} the Platte,
the Loups, the Elkhorn, and the Republican rivers, prac-
tically worthless under existing conditions for the purpose
of agriculture, but which by application of the waters of
those streams may be made most productive, thus not only
supporting the rapidly increasing population of that region,
but adding largely to the wealth and material prosperity
of the state. That an undertaking so important can be
suceessfully prosecuted alone through the ageacy of the
state none can doubt. The reclamation of a region so vast,
equal in extent to more than one state of the Union, is
surely a legitimate function of government. And the ex-
ercise of the reserve power of the state in the promotion of
an enterprise so beneficial is not even in a technical sense
violative of the restrictive features of the constitution,

3. It is next argued that authority to appropriate land
for right of way purposes is by the law of 1889 conferred
upon property owners only, and it being admitted that the
defendant company is not the owner of any of the lands ly-
ing under its ditch, is not within the provisions of the act.
"The purpose of sections 1, 2, 3, and 4 of article 2, to which
we are referred in support of that contention, was appar-
ently, to confer upon individuals and corporations the right
of way in certain cases through the premises of adjoining
proprietors. It is, however, unnecessary to examine the
provisions mentioned, since the plaintiff’s argument is based
upon an apparent miscouception of the defendant’s claim,

61
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which is under the provisions of sections 8 and 9 of article
2, viz.:

“Sec. 8. If any corporation organized under the laws of
this state for the purpose of constructing and operating
canals for irrigating or water power purposes, or both, may
acquire a right of way over or upon any land for the neces-
sary construction of such canal, including dams, reservoirs,
and all necessary adjuncts to said canals, in the same man-
ner as provided for persons and companies in this act, and
such persons, canal companies, and corporations shall have
the same power to occupy state lands with their said canals
as is given to railroad corporations by section 105, chapter
16, of the Compiled Statutes of 1887 ; and such corporations
shall also have power to borrow money and to mortgage all
their property and franchises in the same manner and for
the same purposes as railroad companies, * * *

“Sec. 9. Canals constructed for irrigating or water power
purposes, or both, are hereby declared to be works of in-
ternal improvement, and all laws applicable to works of
internal improvement are hereby declared to be applicable
to such canals.”

The first word of section 8, as it appears above, is evi-
dently an interpolation, having no relation to the body of
the section, without sensible meaning, and should accord-
ingly be disregarded in giving effect to the provisions of
the act. (Stone v. Yeovil, 1 C. P. Div. [Eng.], 701; United
States v. Stern, 5 Blatch. [U. 8.], 512; State v. Beasley, 5
Mo., 91; State v. Acuff, 6 Mo., 55.) A careful reading of
the two sections last named with the word *if” eliminated
from section 8 leaves no room to doubt that the defendant
company is within the terms of theact, and that the plaint-
iff’s claim to the contrary is without merit.

4. It is by the plaintiff further argued that it is within
the exception contained in section 3, article 1, as follows:
“No tract of land shall be crossed by more than one ditch,
canal, or lateral without the written consent and agreement
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of the owner thereof, if the first ditch, canal, or lateral can
be made to answer the purpose for which the second is
desired or intended.” The evidence relating to this branch
of the case is quite voluminous, although the district court,
as appears from its findings and conclusions of law, held
the foregoing exception not applicable to the facts without
determining the question of the capacity of the ditch as al-
ready constructed. On behalf of the defendant it is con-
tended, in effect, that the exception of the statute applies
to owners and proprietors other than irrigating companies,
which corporations, it is argued are not in terms or by im-
plication included therein. The case of San Luis Land,
Canal & Improvement Co. v. Kenilworth Canal Co., 32 Pac.
Rep. [Col. App.], 860, it is conceded, tends to sustain that
contention.  Referring to the Colorado statute which pro-
vides that no tract or parcel of improved or occupied land
shall be burdened with two or more ditches, ete., it is said in
the case cited : “We are wholly unable to understand how
it can be urged that the defendant company has any right.
under the provisions of these sections. They clearly, and
in unmistakable language, apply to the right of the owner-
of the lands to assert that his property shall not be bur--
dened with more than one irrigating ditch, provided that
one ditch be of sufficient capacity to carry water for the-
purposes contemplated by the act.” We are, however, un-.
able to accept that case as an authoritative interpretation
of our statute. The term “no tract of land,” as employed, .
without qualifications, must be held to include the property
of corporations as well as natural persons; and such would’
have been the construction had the statute read, “the land
of no person shall be crossed,” etc. (Wales v. City of
Muscatine, 4 Ta., 302; Ricker v. American Loan & Trust
Co., 140 Mass., 346 ; Norris v. State, 25 O. St., 217)) But
we reach the same conclusion as the district court—pre-
sumably by the same course of reasoning—by which the
sections are transposed, section 8 of article 2 being regarded:
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as the enacting clause and section 3 of article 1 as a proviso
exempting the exceptional cases therein contemplated from
the operation of the act. According to settled rules of con-
struction a proviso which would operate to limit the appli-
cation of an enacting clause, general in its terms, will be
strictly construed, and includes no case not within the letter
of the exception. (Endlich, Interpretation of Statutes, sec.
186; United States v. Dickson, 15 Pet. [U. S.], 141;
Roberts v. Yarboro, 41 Tex., 449; Epps v. Epps, 17 111,
- App., 196.) Referring again to the proviso involved, we
are first impressed with the fact that the primary object
thereof is the protection of land owners rather than the.
proprietors of irrigating ditches. True, both characters
may, as in this instance, be united in one person or corpora-
tion, but such cases are exceptions and apparently not with-
in the contemplation of the legislature. It is in the second
place noticeable that the act is silent respecting the terms
and conditions upon which one irrigating company may
make use of the canal or ditch of another. Nor is the
proprietor of such a ditch in terms required to supply water
upon any terms to a rival corporation. It was at the con-
sultation suggested that it is within the power of a court of
equity to prescribe the conditions upon which one irrigat-
ing company may connect with the ditch of another; but
that assertion rests, to say the least, upon doubtful grounds.
Conceding irrigating companies as guasi-public corpora-
tions, to be subject to the strict obligations of common car-
riers, it does not follow that they may by the courts be
compelled to enter into particular agreements or assume
particular relations, however just and equitable, toward each
other. That subject has recently engaged the attention of
the supreme court of the United States, by which the power
to prescribe terms for the interchange of business by con-
necting carriers is declared to be legislative rather than
judicial in character, notwithstanding the provisions of the
interstate commerce act. (Atchison, T. & S. F. R. Co. v.
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Denver & N. 0. BR. Co., 110 U. 8., 667; Pullman Palace
Car Co. v. Missouri P. R. Co., 115 U. 8., 587; Express
Cases, 117 U, 8., 1; Little Rock & M. R. Co. v. 8t. Louis,
I M & 8. R. Co., 41 Fed. Rep., 559. See, also, Beach,
Private Corporations, 839; Kentucky & Indiana Bridge
Co. v. Louisville & N. R. Co., 37 Fed. Rep., 567; Shelby-
ville R. Co. v. Louisville & N. R. Co., 82 Ky., 541.) The
precise limits within which courts of equity will interfere
- in such cases, in order to regulate or enforce the reciprocal
obligations of corporations, is a question foreign to the pres-
ent controversy, although the authorities cited serve to il-
lustrate the difficulties attending the interpretation placed
upon the statute by counsel for plaintiff. We are, after
a careful analysis of the language of the exception, unable
to say that it contemplates the connecting of different canals
or that it imposes upon one irrigating company any duty
to supply water for use by the patrons of another. What
the statute implies is that no tract of land shall, withont
the consent of the owner, be burdened with two or more
ditches for the watering of the same territory. The ques-
tion is not whether the first ditch may be so enlarged or ex-
tended as to answer the purpose for which the second is
designed, but whether it may, as constructed, be made to
supply the lands within reach of both. That the purpose
of the defendant is to water lands which cannot be accom-
modated by the plaintiff, but which, in the language of the
district court, “lie below and beyond its ditch,” as now
constructed, is clearly established by the proofs and ap-
parent from an inspection of the foregoing map. Nor can
the fact that the plaintiff concedes the defendant’s right to
connect with its ditch and offers to supply the latter with
water on terms confessedly reasonable be regarded as
material, since, as we have seen, the law imposes upon the
plaintiff no such duty. It follows, without further elabo-
ration, that the decree of the district court is right and must

be
AFFIRMED.






INDEX.

Abatement. See STATUTES, G, 7.
Abstracts of Title. See MorTGAGES, 11.
Accident Insurance. See INSURANCE, 1.

Actions. See CONTRACTS, 6. CORPORATIONS, 9. INTOXICAT-

ING LI1QUORS, 3. JUDGMENTS, 5. JUSTICE OF THE

PEACE, 1. MORTGAGES, 20, 21. OFFICE AND OFFI-

CERS, 8. PARTNERSHIP, 2, 3. PENALTIES. PLEAD-
ING, 8. RECEIVERS, 4. STATUTES, 6,7,9. TRUSTS.

A proceeding in bastardy is in the nature of a civil action.

Stoppert v. Nierle.. c...uueeseuerreereriessivsenseeeecssceronnns cevenes

Actions Quis Timet. See QUIETING TITLE.

Adverse Possession.
Sufficiency of evidence to sustain a finding against a son in a
suit by him based on adverse possession and brought to
deprive his mother of her life interest in land under her

husband’s will. Wiley v. Wiley...... cienens tesrestestannistnniisens

<@
Affidavits, See BILL oF EXCEPTIONS, 8.
Agency. See PRINCIPAL AND AGENT.

Alteration of Instruments.

1. Where a written instrument is altered by one not claim-
ing ander it, the party claiming under it may still enforce
it so long as its original character is susceptible of proof.
Bingham v. Shadle.......... [ coveserreniencees voreersanes vosnen

2. Evilence keld to support a finding that a note had been

materially altered without the knowledge or consent of
the maker. Davis v. Snyder................ .

vresacssnvencsetnrasse

Amendments. See PLEADING, 8, 13-18.
Appeal. See BILL oF EXCEPTIONS. REVfEW.

Appeal Bonds.

1. The sureties must be residents of the state, worth beyond
their debts double the sum to be secured, and have prop-
erty liable to execution in the state equal to the sum to
be secured. (Code, sec. 898.) State v. Baker....ooueuunnn.....

(903)

105

685

82

415

39
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Appeal Bonds—concluded.

2. A supersedeas bond should not be rejected on the ground
that the surety residing in the county lacks the necessary
property qualifications, where his co-sureties, residing in
another county of the state, are legally qualified. Id.

3. A bond for an appeal from a justice of the peace to the
district court is approved, where the justice receives it, ex-
amines it, expresses himself as satisfied and retains it in
his custody. Bingham v. SRAAIE «..cveverseeerennivenenarennannns 82

4. After the approval of an appeal bond by a justice of the
peace a surety cannot release himself or his co-sureties
from liability by the erasure of his name without the
knowledge or consent of the obligee, though the justice
may know of the change. Id.

5. The penalty of a supersedeas bond on appeal from an
order confirming a sale under mortgage foreclosure, where
a deficiency judgment has been rendered, is not required
to be double the amount of the deficiency judgment, but
the sum may be fixed by the court or judge. Kountze v.
Erek.ccuieeeieniiiniiiiii e ceeercceisaienes [ 288

6. Where a proper supersedeas bond for an appeal from an
order of confirmation is duly filed and approved, execu-
tion cannot issue upon the deficiency judgment until the
bond is set aside, modified, or the appeal determined. JId.

7. The district court upon the trial of an appeal from an in-
ferior court is without jurisdiction to' render against the
sureties on the appeal bond the same judgment it enters
against appellant. Selby v. McQuillan............... Cerererieea. 512

Appearance. See RECEIVERS, 3.

1. An appearance is special when its sole purpose is to ques-
tion the jurisdiction of the court. South Omaha Nat.
Bank v. Farmers & Merchants Nat. Bank....................... 29

2. An appearance is general where the party making it in-
vokes the power of the court on a question other than that
of jurisdiction. Id.

3. Whether an appearance is general or special should be
determined by an examination of the substance of the
pleading, and ngt by its form. Id.

4. A motion by a garnishee to quash the notice and service
did not constitute a general appearance. Id.

Appointments. See OFFICE AND OFFICERS, 5.
Appraisement. See EXECUTIONS, 3-5.

Appropriations. See Mu~NICIPAL CORPORATIONS, 11.
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Assault. See INSTRUCTIONS, 5.

Assignments. See MORTGAGES, 16-19. SUBSCRIPTION, 1.
Assignments of Error. See REVIEW, 24, 41-45.
Asgsumpsit. See MORTGAGES, 2.

Attachment. See ELECTION OF REMEDIES, 1. GARKISH-
MENT.

1. Chattels garnished in the hands of a mortgagee are in
custody of the law and not subject to seizure under a
subsequent writ of attachment. Grand Island Banking
Co. v. Costello ........ v reseasasereieseses sassanan RN eerersanrnens

9. A delivery bond executed in pursuance of sec. 206 of the
Code does not discharge the attachment. Dewey v. Kav-
ARAUGR .cvvvrirarererasnenistiesssaeresiennns cerecasesrreraeateanaaeane

3. A delivery bond, when executed and approved, takes the
place of attached property. Id.

4. A delivery bond can only be approved by the officer who
holds the writ of attachment. Jd.

Attorney and Client. See PLEADING, 1. WITNESSES, 7, 8.
1. An attorney is bound to the most serupulous good faith
when acting for his client. Coz v. Barnes....cccevverecneens .

9. The members of a firm of attorneys cannot represent oppo-
site sides of the same cause without the knowledge and
consent of the clients. Id.

3. Where defendant’s attorney, after learning from his client
the defense to an action, becomes a member of a firm of
attorneys for plaintiff and attempts to act for the latter
during the trial, defendant should move the court to ex-
clude him from appearing for and assisting the adverse
party. Id.

Attorneys. See CONTINUANCE, 2. TRIAL, 8,9, 13.
Attorneys’ Fees.

Attorneys’ fees are not ordinarily recoverable for services
rendered in an attempt to dissolve a temporary restrain-
ing order pending the hearing of a motion to allow atem-
porary injunction. Carnes v. Heimrod........ ceerenes [N

Auditor of Public Accounts. See MUNICIPAL CORPORA-
TIONS, 16.

Bailment. See SALES, 14. TROVER AND CONVERSION.

119

172

364

1 A bailée may yield possession of the property bailed toa .

stranger to the contract of bailmentby taking the risk of
establishing that the latter is the rightful owner. Shellen-
berg v. Fremont, E. & M. V. B. Corrilennnrnnninncnnnsnininnnnes
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Bailment—concluded.
2. Where a stranger to a contract of bailment claims the
property bailed, the bailee has a remedy by bill of inter-
pleader. Id.......ccocirreennninnnees cerernens ceasrsssanareenns

Banks and Banking.

Where a bank takes a mortgage to secure a debt, a third per-
son cannot attack the transaction, or treat the mortgage,
as void on the ground that it is ulira vires of the bank to
take such security. Swmith v. First Nat. Bank of Chadron...

Bastardy.

1. Bastardy proceedings under ch. 37, Comp. Stats., are
within the jurisdiction of a county judge. Stoppertv. Nierle,

2. The rules governing civil proceedings apply to a bastardy
case under ch. 37, Comp. Stats. Id......... crersenesersasasaone .

3. In a bastardy proceeding the examination before the jus-
tice of the peace or county judge may be introduced in
evidence in the district court. Id.

4. Cross-examination of complainant and admissibility of
evidence as to whether she had intercourse with other men.

Id....... e heseereretieteetratstanens hatetbetteatssrtasrens
5. Defendant’s reputation for chastity is not an issue in a
bastardy case and cabnnot be proved. Id.........coveinennenne .

6. The purposes of a bastardy proceeding are to compel the
father of the child to assist the mother in supporting it
and to indemnify the county against its becoming a pub-
lic charge. Jde.....ccoeereravnrinnennnnen. cerneeenes .

7. Evidence of declarations made out of court by the com-
plainant that defendant is the father of her child is in-
competent in a bastardy suit. Id.

Beneficiaries. See EQuIry, 3.
Bids. See JUDICIAL SA1LES 1,4.

Bill of Exceptions. See CRIMINAL Law, 3.

1. A clerk of the district court has no aunthority to sign and
allow a bill of exceptions under conditions other than
those specified in sec. 311 of the Code. Griggs v. Harmon...
Rice v. Winters....cueeererienniiieniennnnnen cereanens e rennerrn,

2. A certificate of authentication reciting that a bill con-
tains all the evidence will not control where it is evident
that important testimony has heen omitted. Conger v.
Dodd.cauccvnerinirrniinniieiineieraen i crrereanceans TR

. 3. The provisions of sec. 587a of the Code authorizing the
certification of original bills of exceptions are confined to

487

444

105

106

107

106

21
517

36
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Bill of Exceptions—concluded.
proceedings in the supreme court for reviewing judgments
of the district courts. Sedgwick v. Durham......coceveeenee..

4. Exceptions taken before justices of the peace and county
courts must be entered upon their dockets and presented
to the district court by transcripts. (Code, secs. 988, 1086.)
Id.

5. The procedure in county courts in regard to bills of ex-
ceptions is governed by the law relating to justices of the
peace. Id.

6. An original bill of exceptions cannot be certified from a
county court to the districé court. Id.

7. Appellee will not be permitted to file in the supreme court
the appellant’s original bill of exceptions for the purpose
of moving to have it quashed. Kountze v. Erck. ............

8. Papers filed in support of a motion, and necessary to a
determination thereof, should be preserved by a bill of ex-
ceptions where the ruling on the motion is assigned as
error. Fremont Buller & Egg Co. v. Pelers............ [

9. A bill of exceptions settled by the clerk of the district
court without authority will not be considered. Maitis v.
Connolly....ceenvaseivriene R PO reresnes cereernrenees

Bills of Lading. See CARRIERS, 1-3.
Boards. See OFFICE AND OFFICERS, 5.

Bonds. See APPEAL BonDs. CLERK OF DISTRICT COURT.
CONTRACTS, 1, 2. INTOXICATING LI1QUORS. MAN-
DAMUS, 2. MUNICIPAL CORPORATIONS, 14-16. STAT-
UTES, 3. TowNSHIP BONDS.

Breach of Promise to Marry.

86

356

628

1. Evidence of defendant’s reputation for wealth is admissi- '

ble to show the condition in life the plaintiff woald have
secured by & consummation of the contract. Stratfon v.
Dole ..... reessesssnsesrrataranaaes ceveebeeennes

9. Communications to plaintiff by the mother of defendant
while engaged at his request in promoting the marriage
agreement are admissible in evidence where they related
to his property and were made as an inducement to the
contract. Jd. )

3. Defendant may prove specific acts of incontinence on part
of plaintiff. Jd.

Building Contracts. See CONTRACTS, 1, 3. SCHOOLS AND
ScHOOL DISTRICTS, 6.

473
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INDEX.

Burden of Proof. See LANDLORD AND TENANT, 4. NE-

GOTTABLE INSTRUMENTS, 8.

Canal Companies. See WATER AND W ATiR-COURSES.

Carriers.

1.

bl

A bill of lading, when properly indorsed, operates as a de-
livery of the property, investing the indorsee with a con-
structive custody which serves all the purposes of an
actual possession. Union P. R. Co. v. Johnson.....euuu........

. The delivery of goods by a common carrier to the consignee

thereof is made at the peril of the carrier, unless when
made the consignee surrenders the bill of lading either
made or indorsed to himself. Id...... rrreenneens comrnereannee

Construction of a bill of lading and liability of carrier in
a case where the carrier delivered the goods to the con-
signee at an intermediate point’ without a surrender of
the bill of lading. Id.

Evidence held to sustain the allegation that the carrier
was negligent in furnishing for the shipment of live stock
cars which were dangerous and unfit for use on account of
the broken condition thereof. Chicago, St. P., M. & O. R.
Co. v. Deaver.......uuu.... creenenne crreranees cresreaniinrraerereaaane

. The rightful owner of goods in possession of a common

carrier may enforce his right thereto, althongh a stranger
to the contract of bailment. Shellenberg v. Fremont, E. &
M.V. R Co..... P PO

. A carrier undertaking to transport the hbaggage of its pas-

senger is held by the law to the strictest accountability.
Ringwalt v. Wabash R. Co...ccveervenrennennnnnnnn,

. Where a carrier receives baggage, and undertakes the car-

riage thereof, it cannot be relieved from liability therefor
by anything save the act of God or the public enemy. Id.

. A carrier is not liable for the lost baggage of a passenger

unless the evidence shows that it came into the possession
of the carrier. Id.

. Sufficiency of evidence to show liability of a carrier for

the value of jewelry taken from a passenger’s trank, where
the trunk had been in possession of a drayman as agent of
the passenger before it was delivered to the carrier. Jd.

Caveat Emptor. See JuDICIAL SALES, 4.

Challenges. See JUry, 4, 7.

Charge of Court. See INSTRUCTIONS.

57

307

487

760
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Chattel Mortggees. See FRAUDULENT CONVEYANOES, 1, 3,
4. REPLEVIN, 4. REVIEW, 2.

1. A statutory provision making a mortgagee liable to the
mortgagor for fifty dollars as damages for a failure to sat-
isfy the mortgage is not unconstitutional. Clearwater
Bank v. Kurkonski ......... ceeereeniene e crrerereerarirens . 1

2. A mortgagor of chattels must demand satisfaction of the
mortgage before he can maintain an action under sec. 15,
ch. 32, Comp. Stats., to recover the penalty from the
mortgagee. Id.

3. The entry of satisfaction more than ten days after de-
mand will not defeat an action to recover the penalty. Id.

4. A junior mortgagee may be subrogated to the rights of
the senior mortgagee to alien on the same chattels, where
the latter took the first mortgage as indemnity for becom-
ing surety on the note secured by the second mortgage.
South Omaha Nat. Bank v. Wright........ veereresesiesinsssseaness B3

5. Evidence as to mortgagor’s ownership of live stock. Citi-
zens State Bank of Chadron v. Bellangee........coo vererseraenens 203

6. The title to mortgaged chattels remains in the mortgagor
until divested by foreclosure. Camp v. Pollock........ ceennes m

7. A chattel mortgage creates a lien only on the property.
1d.

Church Property. See PRINCIPAL AND SURETY, 2.
Churches. See RELIGIOUS SOCIETIES.
Cities. See MUNICIPAL CORPORATIONS. VILLAGES.

Clerk of District Court., See APPEAL BonDs, 1, 2. BILL
oF EXCEPTIONS, 1. CRIMINAL Law, 13.

1. It is no part of the duty of a clerk of the district court to
approve a delivery bond executed in pursnance of sec. 206
of the Code in attachment proceedings, and the sureties on
his official bond are not liable for his acts in approving
such delivery bonds. Dewey v. Kavanaugh ......cocoeveereeees 233

9. In the absence of fraud and deceit on the part of a clerk
of the district court, the mere fact that he approved a de-
livery bond and directed the sheriff to release attached
property is not alone sufficient to render him liable to the
plaintiff in attachment for the loss resulting from such
conduct. Id.

Collateral Attack. See BANKS AND BANKING. CORPORA-
TIONS, 3. JUDGMENTS, 4.

Comity. See DEPOSITIONS.
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Commercial Paper. See NEGOTIABLE INSTRUMENTS.
Common Carriers., See CARRIERS.

Condemnation Proceedings. See EMINENT DOMAIN, 2.
Confessions. See HOMICIDE, 1.

Conflict of Laws,
A woman who incurs liability under the laws of Missouri by
indorsing her husband’s note in that state may be liable
upon her contract of indorsement in an action thereon in a
court of Nebraska. Benfon v. German- American Nat. Bank,

Consideration. See MorT@aGEs, 13.

Constitutional Law. See STATUTEs.

1. The provision of sec. 15, ch. 32, Comp. Stata., making a
mortgagee of chattels liable to the mortgagor for fifty dol-
lars as damages for a failure to satisfy the mortgage, is not
unconstitutional. Clearwater Bank v. Kurkonski.......... ...

2. A party in the supreme court cannot insist that a statute
was not enacted in the constitutional mode, where that
point was not presented to the court below by the plead-
ings or in some other form. Id.

3. Construction of sec. 11, art. 3, of the constitution relating
to titles of bills. Siate v. Bemis......ccuveneeeererivvireernennnnn.
Pazxion & Hershey Irmgatmg Co. v. Farmers & Merchants Ir-

rigation Co.. tesensenrencesinnnens creeresereenns treneenns creeane

L gl

8ec. 1, ch. 37, Comp. Stats., permitting a settlement to be
made in a bastardy proceeding, does not violate sec. 11,
art. 3, of the constitution, providing that no bill shall
contain more than one subject, and the same shall be

850

884

clearly expressed in its title. Stoppert v. Nierte. ......... 107, 117

6. Ch. 10, Session Laws, 1895, amending sec. 145 of the act
of 1887, incorporating cities of the metropolitan class (ch.
10, Session Laws, 1887), is not inimical to sec. 11, art. 3,
of the constitution, relating to amendment of laws. State
V. BEMiB.cuuvereecrrunraninnnennnne [ cererenes sresicetateneiienene

6. Ch. 13, Session Laws, 1891, repealing secs. 136 and 139, ch.
16, Comp. Stats., is not unconstitutional on the ground
that the provision of sec. 4 making the repealing sfatute
applicable to pending suits is not expressed in the title of
the act. Kleckner v. Turk ....coveeueeenvniennnnn,

7. The legislature has power to enact a statute to operate as
a general saving clause to continue rights and remedies
unless repealing statutes express the intention that such
rights and remedies shall not be continued. Id.

724

177
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Constitutional Law—concluded.

8

The provision of the charter of the city of Omaha, for a
board of fire and police commissioners composed of three
members, ‘‘at least one from each of the two political
parties casting the largest number of votes at the last pre-
ceding general election,’’ is not unconstitutional as pre-
scribing parly affiliation as & qualiﬁcation for office. State
O BeMiB.ueciannenenniviiniiiniinerieininiianssiecessrenisnsersancesrasnes
The provision of the 1rr1gatlon law of 1889, and the
smendment thereof in 1893, abolishing riparian rights in
all streams over twenty feet in width, is an invasion of
private property and is therefore unconstitutional. Clark
v. Cambridge & Arapahoe Irrigation & hnprovement Co......

Construction. See STATUTES.

Contempt. See CONTINUANCE, 4.

1

Lt

It is a contempt to publish, concerning a pending action,
statements tending to prejudice the minds of the public
with respect to the merits of the case. Percival v. State...

In a contempt proceeding an answer alleging that defend-
ant did not intend by a publication to reflect upon the
integrity or honesty of a judge, or to embarrass or impede
the administration of justice, is conclusive, where the
publication is not libelous per se. Id.

In proceedings in aid of execution a third person cannot
be imprisoned for contempt for failing to comply with an
order to turn over property to be applied on a judgment.
In re Havlik .......... crereanseiieenan
The affidavit in proceedings for a contempt not committed
in presence of the court must disclose sufficient facts to
show that the court has jurisdiction. Hawthorne v. State...

. Unless the disobedience of an order of court is willful

there is no contempt. Id.

A defendant who cannot on account of insolvency comply
with an order to pay money on a judgment is not punish-
able for a contempt. Id.

Continuance. See NEw TRI\AL, 1.

1

2.

An application for a continuance is addressed to the dis-
cretion of the trial court. Stoppert v. Nierle.......veerrrernnens
Stratton v. Dole .......uucernreriereniciioreasses

Case where the action of plaintiff’s counsel in forcing a
trial in the absence of the attorney for defendant amounted
to such misconduct as to justify a new trial. Chicago, St.
P, M. &O. B. Co. v. Deaver....... Cheesietstessiseserarennns

911

726

799

741

Kty

871

106
472
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INDEX.

Continuance—concluded.

3.

It is proper to refuse an application to withdraw a juror
and continue the case for the purpose of enabling a party
to procure a witness, when the adverse party admits the
only fact to be proved, except what is cumulative. Smith
v. First Nat. Bank of Chadron.. ..o cienenes

............ casssnses

- A continuance should not be granted to enable a party, by

proceedings for contempt in the courts of another state, to
compel a witness to testify by deposition, there being no
presumption that he would be guilty of contempt for re-
fusing to answer questions. Stratton v. Dole ........

esense

Contracts. See BREACH OF CONTRACT TO MARRY. CAR-

RIERS, 1-3. DAMAGES, 5. GUARANTY. INTEREST.
NEGOTIABLE INSTRUMENTS, 6. PARTNERSHIP, 1,
PLEADING, 16. SALEs, 11. SCHOOLS ANDP SCHOOL
DisTRICTS, 6. SUBSCRIPTION. USURY.

. Where a contractor partially erected a building and re-

ceived payments as the work progressed, owners who
agreed to keep the building insured to the extent of their
interest are not, after a loss by fire, released from thas
agreement on the ground they could not procure a respon-
sible company to write insurance to the extent of their
interest. Gallagher v. St. Patrick’s Church

.......... seecssaneese

. In such a case the failure of the owners to insure the prop-

erty to the extent of their interest is a complete defense
for the sureties on the contractor’s bond. JId.

Where owners of a building in course of construction per-
mit their contractor to continue his work after the date
fixed for completion, they waive their right to terminate
the contract and complete the building, and are bound by
the terms of their agreement. Jd.

. One who accepts a conveyance of land upon express con-

dition that he will convey it to another and fails to do so
is liable to the latter for such damages as result from ex-
penses of necessary litigation or from the loss of an op-
portunity to sell at a good price while the conveyance
is wrongfully withheld. McMurtry v. Blake. ...............

It is competent for parties in making contracts for aceci-
dent insurance to agree that the company shall not be
liable where injury results under circumstances enumer-
ated in the policy. Travelers Ins. Co. v. Snowden....

. An action for breach of contract was not prematurely be-

gun May 13, where defendant violated an agreement to
furnish plaintiff a herd of cattle May 1, to be cared for

444

472

535

249
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Contracts—concluded.
and herded by the latter during the ensuing season at a
fixed sum per head. Hamilton v. Goff......... Crerereerarenans . 339

7. An action to recover wages under a contract for personal
services can only be sustained by proof that the services
were performed. Culbertson Irrigating & Wale) Power Co.

Do WIldMan...cooeviiiiiiiiiiiiiieiiireseniersisriseetesstoeinee eeeeee 663

Conversion. See CARRIERS, 3. PRINCIPAL AND AGENT, 2.
TorTS. TROVER AND CONVERSION.

Conveyances. See CoNTRACTS, 4 CHATTEL MORTGAGES.
FRAUDULENT CONVEYANCES. MORTGAGES.

Corporations, See FRAUDULENT CONVEYANCES, 5. PLEAD-
ING, 1.

1. Sec. 139, ch. 11, Gen. Stats., 1873, making steckholders
individually liable for corporate debts where there has
been a failure to give notice and other requisites of organi-
zation, is penal. Kleckner v. Turk....... werreriees seeeesaresiares 176

2. Sec. 136, ch. 11, Gen. Stats., 1873, repealed April 6, 1891,
providing for publication of notice of corporate debts, and
for liability of stockholders, was penal. Jd.

3. One who contracted with a corporation, and thus recog-
nized its corporate capacity, cannot attack the validity of
the incorporation in order to make the stockholders indi-
vidually liable, where the articles of incorporation were
adopted and filed in substantial compliance with law,
though the incorporation might be declared illegal in an
action by the state. Id.

4. A president of a loan company, who allowed trust-deed
securities o be made to himself as trustee, thereby gained
no right to use such designation to the injury of the com-
pany, the beneficiary contemplated in the deeds. Tulleys
v. Keller....... cetenreierneraaae Ceressesrrennesnannes eeesaresraisenereas 220

5. Case involving the right of a loan company to make use
of the name of its president as trustee in enforcing its
rights under trust deeds. JId.

6. Actions against a domestic corporation may be brought in
any county where it maintains a place of business and
has an agent to conduct such business, though its prinei-
pal office and chief officer are in another county. Fremont
Butter & Egg Co. v. Peters........ ceererene erersrraresssrasestaserss OO0

7. Dividends belong to the persons in whose names the shares
of stock are registered, but may be made the subject of a
valid contract the same as other personal property. Cook
U, MONTOC crueeesssernnsinieninisrecarsnasrorassasssstassesosesnntatonsnce 349

62
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Corporations—concluded.

8. Evidence held sufficient to justify the court in directing a
verdict for plaintiff in an action to recover dividends re-
ceived by defendant after he transferred the stock upon
which they were declared. JId.

9. A creditor who has not reduced his claim against a corpo-
ration to judgment cannot maintain an action against the
stockholders to enforce the statutory liability for a failure
to publish the annual notice of indebtedness as required
by law. Ballv. Wicks...o.cocouearnvenerunrennneen. ceresrannernnnens

10. Directors of an insolvent corporation cannot take advan-
tage of their position to obtain a preference of debts owing
by the corporation to themselves. Z7illson v. Downing......

11. Directors of an insolvent corporation cannot prefer debts
to third persons for which they are obligated as sureties.
Id.

12. Solveﬁt corporations have the same dominion over their
own property as individuals. Id.
Costs. See ATTORNEYS’ FEES.
Counter-Claim. See SET-OFF AND COUNTER-CLAIM,
Counties. See TowNsHIP BoNDS.

County Courts. See BASTARDY,1. BILL oF EXCEPTIONS,
4-6.
Courts. See CoNTEMPT. EqQuiTy, 1, 2. JUSTICE OF THE

PEACE. OFFICE AND OFFICERS, 2, 3. RES ADJUDI-
CATA, 1.

Covenants.
A covenant against incumbrances isa personal obligation and
does not run with the land where it is broken at the time
it is made. Campbell v. McClure................ cestsaesenetnannns

Criminal Law. See CoNTEMPT. HABEAsS CorpPus. HoMI-
CIDE. INSTRUCTIONS,5,6. JURY. WITNESSES, 6.
1. All presumptions exist in favor of the regularity of judg-
ments of courts of general jurisdiction. Wright v. State...
2. An allegation of error based on the ground that a particu-
lar charge of the information was not included in the
original complaint will be ignored where such complaint
has been omitted from the record. Id.
3. Affidavits used as evidence below will not be considered on
review unless preserved by a bill of exeeptions, Id.

4. A sentence pronounced by the trial court will not be re-

367

549

608

44
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Criminal Law—continued.

®

10.

11,

12.

13.

versed as being excessive unless there has been a clear
abuse of discretion. Id.

. Prejudicial error will not be found in the rulings of the

trial court during the voir dire examination of a venire-
man unless an abuse of discretion is shown. Basye v.

SLALE eevrenereriessiinnrrrtsisatinirennerrereceseerersos senessasasassssivenss

The finding of the trial court in deciding a challenge to
a juror for cause will not be set aside by the supreme
court unless it is clearly wrong., Id.....c..c.cecerviinrnneennenn. .

Where the surname and initials of the Christian name of
a witness appear upon the information it is a sufficient
compliance with the statute requiring names of the state’s
witnesses to be indorsed on the information. JId.

. The order in which a party shall introduce his proof is, to

a great extent, discretionary with the trial judge, and the
action of the court in that regard will not be cause for re-
versal where no abuse of discretion is shown. Id.

It is permissible on cross-examination of & witness testify-
ing in reference to character or reputation, to ascertain the
extent of his information, the foundation for his opinion
or the data from which he draws his conclusion. Id.

Upon cross-examination a witness may be asked, with a
view to lessen the effect of his testimony as to general
reputation, but not for the purpose of establishing the
fact to be proved, whether he has not heard certain

enumerated reports which tend to contradict the purport.

and effect of his testimony given on direct examination.
Id.

A person who is unlawfully attacked in such a manner as
to excite in him a reasonable belief that he is in danger
of losing hislife at the hands of the assailant, or receiving
great bodily injury, may use such force to repel the attack
as ab the time appears to him to be reasonably necessary.
Barr v, Stale............. Chesensteriareesetetunernriirntensanisnnnes

A person unlawfully attacked is, in defending himself,
Jjustified in acting upon the facts as they appear to him,
and is not to be judged by the facts as they actually exist.

OO

Upon change of venue the clerk must transmit a tran-
seript of the proceedings, with the original indictment or
information, to the clerk of the district court of the county
where the cause is to be tried. JId.

261

459~

458
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Criminal Law—concluded.

14. Where a charge considered as a whole correctly states the
law, it is sufficient. Debney v. State..coeecrireerrieeeranns creeen

15. An erroneous instruction is not ground for reversal where
it was not prejudicial to defendant. Id.

16. Where instructions were not excepted to at the trial, they
will not be reviewed. Gravely v. State......cooviariracesiancns

Cross-Bills. See JUDGMENTS, 5. PLEADING, 6-8.

Damages. See ATTORNEYS’ FEES. CARRIERS, 9. CLERK OF
DisTricT COURT, 2. CoNTRACTS, 4. DEATH BY
WRONGFUL AcT. EMINENT DoMAIN. LIBEL AND
SLANDER. MASTER AND SERVANT, 9. MUNICIPAL
CORPORATIONS, 6, 12, 13, 18, 19. OFFICE AND OFFI-
CERS, 8. RAILROAD COoMPANIES, 3. REPLEVIN, 7.
RIPARIAN RIGHTS, 2. SALES, 9. WASTE. WATER
AND WATER-COURSES.

1. A city may be liable for damages for negligently making
street improvements which cause surface water to flow
upon the premises of a private owner. City of Bealrice
v Ledary..oeiinen. Cereeretnesiareseranee careeees

2. The owner of a vacant lot upon which a pond is situated
is not liable for the death of a boy who went upon the
premises for amusement without invitation, and was
drowned. Richards v. Connell.............. caresrenneieanes crevaeens

3. Evidence held sufficient to sustain a judgment for plaintiff
in an action by her to recover from defendant damages for
breach of a contract to marry. Stratton v. Dole..............

4. Right of owners of a building to recover damages for fail-
ure of the builder to complete it at the time fixed by the
building contract. Gallagher v. St. Patrick’s Church.........

5. One who was induced by a third person to part with prop-
erty in exchange for notes which the latter promised to
buy may recover from the promisor the damages resulting
from a violation of the promise. Stratton v. Meredith ......

6. Plaintiff cannot recover damages for breach of a contract
to employ him under a petition to recover wages earned.
Culbertson Irrigating & Watcr Power Co. v. Wildman.........

7. Where the wages fixed by a contract of employment are
sixty dollars per month in cash and forty dollars per
month in water rights, the employe’s measure of damages
is one hundred dollars per month in an action for breach
of the contract. Id.......ccoreieirmnmeeininiieininiiaraniannn, Crevene

8. A verdict for plaintiffs for five thousand dollars keld to be

856
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Damages—concluded.
sustained by the evidence in an action by a widow and her
children on a saloon-keeper’s bond, where the death of the
hushand resulted from intoxication. Gran v. Houston......

Death by Wrongful Act. See INTOXICATING LIQUORS, 3.
In a suit by a widow as administratrix to recover from a cor-
poration damages for negligently causing the death of her
husband, a petition alleging that deceased left seven minor
children who were wholly dependent upon him for sup-

port and maintenance, is not open to the objection that it

fails to aver facts showing the wife and next of kin sus-

tained pecuniary injuries within the meaning of ch. 21,

Comp. Stats. Kearney Electric Co. v, Laughlin.......c......

PDeoceit. See DAMAGES, &.

Decrees. See JUDGMENTS.

917
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Deoeds. See COVENANTS. MORTGAGES, 4,15,16. TAXATION,5.

Deficiency Judgments. See APPEAL BoXDS, 5,6. MORT-
GAGES, 2, 14.

Delivery Bonds. See ATTACHMENT, 2-4.

Depositions.

Provisions for taking testimony in one state to be used in
another, and to enforce attendance of witnesses for that
purpose, are, in the absence of express statutory provis-
jon to the contrary, extrajudicial as to courts of the state
where such evidence is sought. Stratton v. Dole ...... veeeene

Disability. See LIMITATION OF ACTIONS, 1.
-Dismissal. See REVIEW, 2.

Disorderly Houses.
Evidence held sufficient to sustain a conviction for violating
sec. 210, Criminal Code. Wright v. Stale.......cccovenvrvnnne

Dividends. See CORPORATIONS, 7, 8.
Docket Entries. See JUSTICE OF THE PEACE, 3.

Domicile.

1. The words *‘residence,’’ and *‘usual place of residence,”
as employed in statutes, are generally synonymous with
the term ‘‘domicile.”’ Wood v. Roeder. .cueeeviernrinvnnnnnnes

9. The residence essential to confer jurisdiction is a legal one
equivalent to the domicile of the defendant. Id.

3. The domicile of a defendant is that place where he has his
fixed and permanent home, and to which, when absent,
he has the intention of returning. Id.

472

4
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Domicile—concluded.

4. To effect a change of domicile there must not only be a

change of residence, but an intention to permanently
abandon the former home, Id.

. The mere residing at a different place, though evidence of

intention, does not per se constitute a change of domi-
cile. Id.

Drainage. See MUNICIPAL CORPORATIONS, 1, 5, 6.
Duress.

A mortgage to secure a debt, executed without threats or

promises, will not be set agide on the ground it was given
to obtain the dismissal of criminal proceedings, where the
creditor previously stated to the debtor that the promise of
such a dismissal could not be made. Hargreaves v. Men-~

K€huu vveieiiiiaien ierrasnenienrenrnrcrnnnne Cetreserensesranarettiorttnonne

Ejectment. See PLEADING, 16.

Election of Remedies.
1. A grantee who received a conveyance and agreed to pay a

debt of the grantor cannot defend a suit by the latter’s
creditor on the ground that plaintiff previously sued the
grantor for the debt and attached the property conveyed
as belonging to him. Davis v. Nat. Bank of Commerce.....

. Where two causes of action in a petition are identical, er-

ror does not result from a failure to require plaintiff to
elect as to the cause upon which he will proceed to trial.
Pollock v. WRIPPIE wevaurrririirnnviesesiversirinenterennrneeaniensenes .

Elections. See TowXSHIP BONDS.
Electric Lighting Systems. See MUNICIPAL CORPORA-

TIONS, 7-10.

Eminent Domain. See RIPARIAN RIGHTS, 2.
1. Correctness of an instruction as to damages resulting to

property by taking land for railroad purposes. Atchison &
N. RB. Co. v. BOErRer .....uveevennees teetterresenaaesaones [HYRPPN .

. Where several contiguous town lots are treated by the

owner as one piece of property, the injury to the whole by
the construction of a railroad should be considered, though
but a portion is taken and it alone is described in the pe-
tition for appraisement. Id.

. A judgment of the district court on appeal from an award

of damages is conclusive upon the parties as to all matters
necessarily in issue. Jd.

. The power to determine when the exigencies of the public

demand the taking of private property has been commit-

668
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¥minent Domain—concluded.

ted to the legislature and not to the courts. Paxton & Her-
shey Irrigating Co. v. Farmers & Merchants Irrigation Co..... 884

5. ‘' Public use’’ may be confined to the inhabitants of a re-
stricted locality, but the use must be common, and not to
a particular individual. Id."

6. The use of water for irrigating purposes under the Ray-
ner irrigation law is a public use. Id.

7. Under the Rayner irrigation law, irrigating companies

may acquire by condemnation the right of way for canals
and reservoirs. Id.

Equity. See INJUNCTION. JUDGMENTS, 6-9. SUBROGATION.
TAXATION, 1. TRUSTS.

1. When a court of equity has acquired jurisdiction of a
cause for any purpose, it may retain it for all purposes.
Disher v. DiSher.......covevecaranns [N ceesasensences snnsaeses 100
Flentham v. Steward Cesusrereintenecainrereananas ceeenss 641

2. There exists no power in courts of equity to supply lack-
ing remedies for the regulation of the affairs of a church
organization. Powers v, Budy ....... cesecetuateentiacesracacasenens 208
3. One who asked a court of equity to enforce his claim to
the right to use his name as trustee to the disadvantage
of the beneficiary cannot complain because the court,
having taken jurisdiction of the subject-matter for such
purpose, administered complete relief as between all par-
ties to the litigation. Tulleys v. Keller.....cu..ceuveeearersnneee 220
4. Where a purchaser obtains merchandise on credit through
fraud and disposes of it for money and other property,
equity may award the seller any particular property or a
lien thereon, which can be identified as having been bought
with the goods fraudulently acquired from the seller.
Farwell v. Kloman........... censernsenes teeeecereresnsentriansserene . 425

5. Where a purchaser obtains merchandise on credit through
fraud, disposes of it for property which he mingles with
that already in his possession and makes a voluntary as-

. signment, a court of equity should not decree the entire
estate in the hands of the assignee a trust fund, and give
the defrauded vendor, as beneficiary, a lien thereon. Id.

Error. See REVIEW.
Estates. See TAXATION, 3.
Estoppel. See CorPORATIONS, 3. ELECTION OF REMEDIES,

1. INTOXICATING LIQUORS, 6.
1. A property owner by petitioning a city to grade a street
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Estoppel—concluded.

2,

does not thereby estop himself from claiming damages re-
sulting from the negligent omission of the city to provide
suitable outlets for surface water. City of Beatrice v. Leary,
Corporators will not be heard to allege failure to hecome
a de jure corporation in order to escape individual liability

for neglecting to comply with statutory requirements.
Kleckner v. Turk....ovoevsenn... coneens et e e,

- The facts constituting an estoppel iz pais must be pleaded.

SCroggin v, JORNSON..eeeeeuveeeennenricvecvereeenesserensser e

. A seller is estopped from asserting that his representations

were not warranties where he knows they were regarded
as such by the purchaser and relied upon. Erskine v.

Estrepement. See WASTE.
Evidence. See BastarDY, 3, 5, 7. BREACH OF CONTRACT

T0 MARRY. CARRIERS,§, 9. CONTEMPT, 2. CRIMI-
NAL LAw, 9, 10. DerositioNs. FoRGERY. FRAUDU-
LENT CONVEYANCES, 2. HOMICIDE. INTOXICATING
Liquors, 1,7,8. JUuRY, 1. MASTER AND SERVAXNT, 5,
7. MECHANICS' L1ENS. MORTGAGES, 2-4, 19. Mu-
NICIPAL CORPORATIONS, 3, 4. NEGLIGENCE, 3. No-
VATION. PLEADING, 2. PRINCIPAL AND AGENT, 3.
REPLEVIN, 2,8. SALEs, 6, 11,12, WITNESSES.
As between the original parties to the blank indorsement
of a note by the payee to the purchaser, parol evidence is
admissible to show the actual contract. True v. Bullard...

. Parol evidence is inadmissible to vary or contradict the

terms of a written contract. Quinn v. Moss......uuer.........

. Expert testimony as to alteration of a note. Dauis v.

SnYder c..cvvvviiiriiiiirieinninniennan.

. Where the value of a stock of dry goods is in issue it is not

competent to inquire of a witness not shown to have seen,
or to know anything in regard to, the stock, what propor-
tion of the original cost would represent the value of a
stock of dry goods after it had been in a store three
months.  Swith v. First Nat. Bank of Chadron

. The existence of a record must be proved by its produc-

tion or by an authenticated copy. Id.

. The non-existence of a record may be proved by the oath

of any one who has made a search therefor. Iq.

Courts take notice without proof that the Republican
river is unnavigable. Clark v. Cambridge & Arapahoe Ir-
rigation & Improvement Co.......... Creersriiesenieniennie vesesiriiins
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Bvidence—concluded.

8.

9.

10.

A coroner who is a physician and surgeon may state his
opinion as to the mauner of a death where no one was
present when it occurred. Gran v. Houstfon

Evidence held sufficient to justify a conviction for murder
in the first degree. Debney v. State ......cvvvivieenneivnnnnns .

Sufficiency of evidence to sustain a verdict for man-
slaughter. Gravely v. State............ cerreaanians rereerreierneenans

Exceptions. See BILL oF EXCEPTIONS.

Executions. See APPEAL BoNDSs, 6. JUDICIAL SALES. RE-

1.

PLEVIN, 5.
The test of the validity of a levy upon personal property
is whether or not the acts of the officer have been such as
would make him liable as a trespasser but for the protec-
tion of his writ. Grand Island Banking Co. v. Costello

Chattels garnished in the hands of a mortgagee are in
custody of the law and not subject to seizure on execu-
tion. Id.

. After property has been sold under execution the appraise-

ment can only be atlacked for fraud. Kearney Land &
Investment Co. v. Aspinwall. ....c..veenevenensonn

Objections to the appraised value of property for sale
under execution should be made and filed before sale in
the court where the case is pending, with a motion to set
aside the appraisement. Id.

It is the duty of an officer holding an execution for the
sale of real estate to cause it to be appraised immediately
and deposit a copy of the appraisement with the clerk who
issued the order for the sale. Id.

. A purcbager at execution sale of land takes only the in-

terest of the judgment debtor at the time the judgment
became a lien. Hargreaves v. Menken............ seeeecsairanene
In proceedings in aid of execution, a third person who has
in his hands non-exempt property of a judgment debtor
may be ordered to apply it in payment of the judgment,
and the order may be enforced by legal methods. Jnre
Hatlik convereniieniiirnirereiieriirreirercirreirrssareesesaesenassnnenes

. Necessary allegations of an affidavit to punish defendant

for a contempt in failing to comply with an order in aid
of execution directing him to pay money on a judgment.
Hawthorne v. State.......c.cocuveravennnne

Executors and Administrators.

1.

An order aunthorizing an administrator to sell mortgaged

921
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Executors and Administrators—concluded.
land to pay debts, will not be reversed where the proofs
fail to show that the order was improper. Waldow ».
Becmer......... (S cermennn
2. Theregularity of the appointment of an administrator can-
not be inquired into in resisting his application for license
to sell property to pay debts. Id.

Exemptions, See HOMESTEAD.

Lands acquired under the federal homestead law are exempt
from liability for the debts of the patentee created before
theissuing of the patent, though the patentee conveyed the
land and subsequently re-acquired the title. Brandhoefer

v. Bain...... eette s e are banreteb te et easeasae b reaesnensrnns beronsensone

Fees. See OFFICE AND OFFICERS, 8.
Fellow-Servants. See MASTER AND SERVANT, 8.
Final Order. See JuDGMENTS, 1, 2.

Findings. See TrriaL, 1, 2.

Fire and Police Commissioners. See MuNIicIPAL Cog-
PORATIONS, 20.
Foreign Judgments. See JUDGMENTS, 4.
Forgery.
1. Evidence that a person unlawfully disposed of mortgaged
chattels is not competent to prove that he committed a

626

781

forgery. Stration v. Nuye...... N 621

2. The insolvency of a person cannot be shown to establish
that he committed a forgery. Id.

®

In asuit on a note, evidence that a defendant stated he
could imitate the signature of any person, was held incom-
petent, in the case stated in opinion, to show that the sig-
nature of another defendant was a forgery. Id....,........
Forum of Jurisdiction. See VENUE.

Fraud. See EQUITY, 4, 5. FRAUDULENT CONVEYANCES.
Fraudulent Conveyances. See CORPORATIONS, 10, 11.
ELECTION OF REMEDIES, 1. WITNESSES, 2.

1. The fact that a chattel mortgage covers property in value
Jargely in excess of the debt secured does not raise a con-
clusive presumption of fraud. Kilpairick-Koch Dry Goods
Co. v. Strauss ......... teestesessenstestntrens sane Certtrecenstetenstnnns

2. Excessive chattel mortgage security is merely evidence of
fraud to be considered in connection with other facts. Id.

3. The disproportion between the value of mortgaged chattels

622

793
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Fraudulent Conveyances—concluded.
and the amount secured affords no basis for a presumption
of law, but is a matter of evidence to be accorded such
weight as in the light of surrounding circuamstances it is
entitled to receive in the determination of a question of
fact. Grand Island Banking Co. v. Costello......c.eovs.... enenee
4. The validity of a mortgagee’s right to chattels may be at-
tacked by a garnishing creditor by alleging and proving
fraud or by an actual levy on the mortgaged chattels. Id.
5. Sufficiency of evidence to justify a finding of fraud as to
creditors of an insolvent corporation, where the latter, be-
fore closing business, transferred to a stockholder a suffi-
cient amount of bills receivable to secare his claims. Wor-

tendyke v. SANAAIN.ccveereernrerrnrarrnnsinsressssestiioiorietsescaen
Gambling.

A place kept for gambling purposes is a public nuisance. Hill

V. Pierson ..eceeeranserienene sisesessenseaserasssnsrantsanieses vrerenan .

Garnishment. See EXECUTIONS, 2. MORTGAGES, 21.
An order of garnishment cannot be issued to a county other
than that in which the principal action is brought. South
Omaha Nat. Bank v. Farmers & Merchants Nat. Bank........

Governor. See OFFICE AND OFFICERS, 1-5.

Guaranty. See NEGOTIABLE INSTRUMENTS, 9. PRINCIPAL
AND SURETY,3. SALES, 12, 13.

A guarantor is not released from a written guaranty to pay

for cigars sold to a third person, on the ground that by a
subsequent agreement between the buyer and seller the

cigars of a particular brand were exchanged for an equal
number of a different brand of the same value and not less
salable. Quinn v. M08S.coccierrrisronisirienuassiiinns cererrearennee

Habeas Corpus.

1. Mere irregularities and errors in the proceedings in a
criminal case under which a person is imprisoned cannot
be reviewed on habeas corpus. In re Havlik............

9. Where the law does not authorize contempt proceedings
under which a person is imprisoned, he may be discharged
on habeas corpus. Id.

Harmless Error. See INSTRUCTIONS, 2. TRIAL, 8.

Homestead. See EXEMPTIONS.

A mortgagor whose property was sold under a decree of fore-
closure may claim the surplus proceeds in lieu of his home-
stead exemption any time before the final distribution of
such surplus. Hooper v. Caslelfer..euiisenieeiareniiiiiionees
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Homicide.

1.

2.

©

10.

1L

12.

Sufficiency of foundation for admitting in evidence a con-
fession of defendant’s guilt. Basye v. State.........

In a prosecution for murder it is competent for the state
to prove the description and location of the wounds in-
flicted by the defendant upon the deceased, as tending to
establish whether or not death resulted therefrom. Id.

. Dying declaratious, in order to be admissible, must have

been made under a sense of impendini death, and it is
competent for the party offering them to prove the physi-
cal condition of the deceased at the time they were made,
Id.

. On a trial for murder, evidence tending to show the de-

fendant’s general reputation as a peaceable and quiet man
in the community in which he resided prior to the offense
charged is competent, but bhis reputation for honesty and
integrity is not admissible. Id.

. In.a prosecution for murder, where the circnmstances tend

to establish self-defense, evidence of the quarrelsome and
irritable disposition of the deceased, and of threats re-
cently made by him against the accused, which were com-
municated to the latter prior to the killing, is admissible.
Id.

. One charged with murder should be tried under the laws

in force when the fatal wound was inflicted, though death
did not occur until a subsequent date. Debney v. State. ...

. An instruction defining the word *‘ deliberation ’’ was %eld

not prejudicial to defendant in a prosecution for murder.
Id.

. The charge of the court upon the subject of intoxication

was held applicable to the evidence in a prosecution for
maurder. JId.

The applause of by-standers at the time the county attor-
ney closes his remarks in a trial for murder is not always
prejudicial to defendant where it is immediately sup-
pressed and the offenders rebuked. I7d.

Sufficiency of evidence to sustain a conviction for murder
in the first degree. Id.

In a trial for murder the state may adduce evidence tend-
ing to show a motive for the homicide. Gravely v. State...
Sufficlency of evidence to sustain a verdict for mau-
slaughter. Id.

Hospital for Insane. See OFFICE AND OFFICERS.

262
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Houses of Prostitution. See DISORDERLY HoUSES.

Husband and Wife. See CONFLICT OF LAWS. LIBEL AND
SLANDER. MUNICIPAL CORPORATIONS, 13. WiIT-
NESSES, 2-5.

Impaneling Jury. See JURY.
Indemnity. See PRINCIPAL AND SURETY, 1.

Indictment and Information. See CRnuNaL Law,13.
Where the surname and initials of the Christian name of a
witness appear upon the information, it isa sufficient com-
pliance with the statute requiring names of the state’s
witnesses to be indorsed on the information. Basye v.
State...... eessssestarerrssansaret setinnisiarasaestenas

Indorsements. See NEGOTIABLE INSTRUMENTS, 4-7.
Informations. See INDICTMENT AND INFORMATIONS.
Informers. See RAILROAD COMPANIES, 1, 2.

Injunction. See ATTORNEYS FEES. EquiTy, 3. REGIS-
TRATION, 2.

1. Whenever waste threatened would amount to a manifest
injury to an estate and a wanton abuse of the rlgbts of a
tenant for life, he may be restrained by injunction on ‘peti-
tion of the reversioner. Disher v. Disher....ccccceveeeens

2. A public nuisance, criminal'in its nature, will only be en-
joined at the instance of a private person upon a showing
of special injury. Hill v. Pierson.......cccoerinesenieensranns

3. A plaintiff who by his laches made it impossible to pre-
vent the completion or use of public works without great
injury to defendaut, or inconvenience to the public, is not
entitled to the preventive remedy of injunction. Clark v.
Cambridge & Arapahoe Irrigation & Fmprovement Co.eerenn .

Insanity. See LIMITATION OF ACTIONS, 1.

Insolvency. See CoNTEMPT, 6. CORPORATIONS, 10, 11. Eq-
UITY, 5.

Instructions. See HOMICIDE, 7, 8. MASTER AND SERVANT,
3,4. NEwW TRrIAL, 3. REVIEW, 19.

1. Instructionsinacase should be few in number, and should
present to the jury the law applicable to the issues in the
case in simple language and terse sentences. City of Be-
atrice v. Leary......... veeresrsenseseenseusne vrerernnesseres vereserenes .

9. The refusal to give a correct instruction relating solely to
the measure of damages is not prejudicial error, where the
jury by a verdict for the defendant has shown that it was

262
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Instructions—concluded.

10.

11.

not brought to a consideration of the damages. Monigom-
€Y V. Willi8.ceuvenrretviiniirnciisisessssinnsannenians ione . 434

. In an action to recover damages for personal injuries it is

not, in general, erroneous to refuse instructions directing
the attention of the jury to special facls as demanding
greater care than usual, where the court gave correct in-
structions as to negligence and contributory negligence.
Clicago, B. & Q. R. Co. v. Pulnam......ccccccvvuueuevvvrvvennnnn, 440

An assignment of error as to instructions en masse will be
overruled when one of them is found to be correct. Smith
v. First Nat. Bank of Chadron................ Creeseecreersiraseneas 448
Ripp v. Hale.........ceveeernvunnne .. 567
Wortendyke v. Salladin 755
Pollock v. W hipple ....uu..e ... 844

tesesaracsans

. In a prosecution for a felony error cannot be predicated

upon the failure of the trial court to define a lesser offense
included in the erime charged, unless requested so to do.
Barr v. State.. PPN 458

. Where the law is mcorrechly stated in one instruction, the

error is not cured by another instruction which correctly
propounds the law upon the same subject. Id.

It is error for the court to refuse an instruction requested
where it is pertinent and applicable to one branch of the
case not covered by the charge. Case v, Cuse. ...... [ 493

. In the absence of exceptions to rulings in giving or refus-

ing instructions, assignments of error relating to such rul-
ings will be overruled. Sigler v. McConnell.. ........ coervane .. 598

. An instruction is erroneous which requires a jury to base

its verdict on a matter which forms only a portion of the
evidence bearing on the principal issue and disregards the
determination of that issue itself, and such error is not
cured by other instructions stating the issue correctly.
Burlingim v. Baders. ........cceerieiniansvmnnnes cereenas Ceernesnen weees 673
In charging a jury the repetition of a proposition in proper
connection with different facts is not ground of error. Gran
v, Houston......cceeveneee cerensriscanaeee Cererrteesestetetstarene neaeen 813
A party who did not request a proper instruction cannot
complain because the one given should have contained a
more extended statement. 0 (AP ROUORRRINORE -3 1

Instruments. See ALTERATION OF INSTRUMENTS.

Insurance. See SUBROGATION, 6.

1.

Validity of clauses in accident insurance contracts except-
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Insurance—concluded.
ing the company from liability where injury results under
circamstances enumerated in the policy. Travelers Ins.
Co. v. Snowden.............. tesresessessrennans cerreesetsesuneneentoranen 249

2. Where an insurer, either before suit or by answer in an
action, denies that the policy was in force when the loss
occurred, it cannot avail itself of a provision in the policy
that no action shall be brought until sixty days after re-
ceipt of proofs of loss and adjustment. Home Fire Ins.

00, B FAlUONucveeeeriraviainrnseiniinsnisiesssisneressnnnnssaseeseeseesss 904

8. Sufficiency of evidence to show that the person to whom
an application for insurance was made was the agent of
the company issuing the policy, and that the company de-
nied liability before suit was brought. Id.

4. Misstatements written in an application for insurance by
the insurer’s agent, to whom the insured correctly stated
the facts, do not invalidate the policy where the latter did
not consent to or know of such misstatements. Id.

Interest.

1. Where a note bears lawful interest before maturity and a
higher and lawful rate thereafter, the rate it draws to date
of maturity is the contract rate for that tiie, and the rate
it draws after maturity is the contract rate from that date,
within the meaning of sec. 3, ch. 44, Comp. Stats. Have-
L T T S 374

2. Under sec. 3, ch, 44, Comp. Stats., a judgment based upon
a contract for the payment of money draws the contract
rate of interest where the rate is lawful and exceeds segven
per cent. Id.

3. Under sec. 3, ch. 44, Comp. Stats., where the parties toa
contract for the payment of money have not agreed upon
a rate of interest, or agreed upon a rate less than seven per
cent, & judgment based on the contract bears seven per
cent interest. Id.

Interpleader.
Where a stranger to a contract of bailment claims prop-
erty in possession of the bailee, the latter hasa remedy by
bill of interpleader requiring the claimants to the property
to litigate the question of title between themselves. Shel-
. lenberg v. Fremont, E. & M. V. B. Coueeeversernernnnas inacnnn . 487

Intoxicating Liquors.
1. A saloon-keeper’s bond is not invalid merely because it
makes reference to incurring liability under the liquor
law as ch. 61, Gen. Stats., 1887, instead of ch. 61, Session
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Intoxicating Liquors—concluded.
Laws of 1881, and it should not be excluded from evidence
on that ground. Plucknett v. Tippey......neeenrenne.. creenenens 342

2. The liability of the sureties to the extent of the penalty is
the same as that of the principal in an action on the bond
of a saloon-keeper who sold liquor to plaintiff’s decedent.
Gran v. Houston.......cccccaue... ceeeeensniiiranae Cemeneirtiireaes .. 814

3. The action on a saloon-keeper’s bond, authorized by ch.
50, Comp, Stats., is not an action for death caused by in-
toxication, but for loss of means of support resulting from
death. Id.

4. Elements of damage in a suit under ch. 50, Comp. Stats.,
by a widow and children against a saloon-keeper and the
sureties on his bond, where death resulted from the use of
liquor sold to the husband and fither. Id.

5. It was held that defendants, by their answer in an action
on a saloon-keeper’s bond, admitted the execution of the
bond, and that the instructions in the case were not erro-
neous. Id............ cecrensersirarenns Ceereneenes oeae Cereeeentireaines 815

6. The fuct that a wife consented to sales of liquor to her
husband is no defense to an action by her and her children
against the saloon-keeper for loss of support through disa-
bility of the husband resulting from intoxication. Id.

7. Proof that a husband’s earnings were the source of the
support of the wife and children is admissible in an action

for damages resulting from the death of the husband by
intoxication. Id.

8. Jividence that the saloon-keeper instructed his servants
not to sell liquor to the deceased is inadmissible in an ac-
tion on the saloon-keeper’s bond for loss of support. Id.

Irrigation. See CONSTITUTIONAL Law, 9.

1. Theprovision of sec. 3, art. 1, of the Rayner irrigation law,
that no tract of land shall be crossed by more than one
ditch, includes land owned by corporations as well as that
owned by patural persons. Paxion & Hershey Irrigating
Co. v. Farmers & Merchants Irrigation Co........uuueeeunnnn.... 885

2. The Rayner irrigation law does not confer upon one irri-
gating company any right to connect with the ditches of
another or take water therefrom without the consent of
the proprietor. Id.

3. Under the exception in sec. 3, art. 1, of the Rayner irriga-'
tion law, no tract of land shall, without the consent of the
owner, be burdened with two or more ditches for the
watering of the same territory. Id.
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Judgments. See APPEAL BoNDSs, 7. INTEREST, 3. JUSTICE

10.

OF THE PEACE, 2-4. MORTGAGES, 2,14. REPLEVIN,
5. RES ADJUDICATA.

. An order refusing to require the clerk of the district court

to approve a supersedeas bond is a final order. State v.
Baker....cccocvivensann e veessseenaseranestutsesaren esanans cerersernaceeee

. Where plaintiff in his petition prays for partition of land,

or for a sale thereof in case it cannot be divided, a record
showing that a demurrer to the answer was sustained, and
merely reciting ** judgment of partition as prayed for in
the petition,”” does not disclose a final judgment. Atwood
v. Atwood. ...... ceesnraneenes eeeesrnessetsianeetarennats nnaesnnsseenaanas

. The lien of a judgment on mortgaged land is subject to

mortgagor's homestead rights. Hooper v. Custetler..........

. An action on a foreign judgment cannot be defeated on

the ground that it was obtained by the fraudulent conduct
of an attorney who acted for both parties, where the defend-
ant with knowledge of the facts failed to object to such
conduct. Cox v. Barnes..........cccocevecnennnne Ceeserentetenisnes

. In an action in rem a decree based upon the cross-bill of

a defendant filed after answer day, his co-defendant not
appearing, is irregular, but not void for want of jurisdic-
tion. Patten ©. Lane...cucevievommeeriniuiiisicinairicroiaraicinncinn

. Where land intended to be included in a mortgage is

omitted by mistake, and a transeript of judgment against
the mortgagor is subsequently filed in the district court,
the lien thereof is subject to the equity of the mortgage.
Chadron Building & Loan Association v. Hamilton......

. The lien does not exceed the actual interest the debtor had

in the land at the time a transcript of judgment from a
justice of the peace was filed in the district court, and is
suhject to all equities then existing against such debtor.

. In a suit to foreclose a mortgage the owner of the equity

who answered the petition is not concluded by a decree

39

201

69

172

333

370

369

conforming to the prayer of a supplemental petition filed ,

by plaintiff after answer day without notice. Havemeyer
v, Paul.coaciiiiaians oies PN arseseanieinae

. Where the failure to file a motion to set aside a judgment

results from the laches of counsel, it will not be set aside
in equity, after the term expires, on the ground that the
clerk did not make the journal entry immediately Slater
U, SKIrvingeeccncersersenienennn e ceneressurasresnecass

Right of certain defendants to ha.ve a Judgment agamst
63

373

594
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Judgments—concluded.

11.

them set aside on the ground that a co-defendant was
made a party for the sole purpose of obtaining service on
them in a different county. Jd........cooviieiiniiuiiniiannnnne. .
A judgment in a proceeding under an unconstitutional
statute is not void where jurisdiction of the action exists
independently of the statute. Brandhoefer v. Bain.........

Judicial Notice. See EVIDENCE, 7.
Judicial Sales. See EXECUTIONS.

1.

An officer conducting a judicial sale has no authority to
sell on credit or accept in payment of a bid anything but
money, unless aunthority to do so is given by the decree or
the law governing the sale. Hooper v. Castetler......... [

. An officer can make a judicial sale only on such terms as

are provided by the decree and the law governing sales,
Id.

. An officer who states in his return that he sold the prop-

erty to a designated bidder, is conclusively presumed to
have made the sale for cash, less the amount of the pur-
chaser’s lien, if any, unless authorized by the decree to
extend credit. Jd.

. A purchaser at a foreclosure sale of mortgaged premises

will not be relieved from completing his bid on the ground
of prior incumbrances, where the true condition of the
title is set out in the record of the proceedings. Id.

. Grounds for setting aside a judicial sale will not be consid-

ered on review unless they were presented below. Id.

. After confirmation a purchaser at judical sale under mort-

gage foreclosure who accepts the sheriff’s deed and applies
for, and obtains, a writ of possession thereby waives all
errors in the sale and all objections to the order of confir-
mation. Jd......ooveuivereiiiiiiniininciininnee. sesevesneranssassrnasa

. Where the conclusion of the trial judge in confirming a

mortgage foreclosure sale is sustained by the record and
evidence, the order of confirmation will be affirmed. John-
80N Do TROTPC.cccienerrtirnirntierennine st siene sorsnsnensennessennes
Johnson v. Hubbard.........ccvuranen.e. cererertneereniesetnerarinnae .

Jurisdiction. See APPEAL BoNDs,7. BASTARDY, 1. CoON-

TEMPT, 4. DomiciLE. Equirty, 1,3. HABEAs CoOr-
PUS, 2. JUDGMENTS, 5. JUSTICE OF THE PEACE, 1.
OFFICE AND OFFICERS, 2, 3. RECEIVERS, 3. RE-
VIEW, 26.

Jury. See NEw TRIAL,4, 5.

1.

The appearance and general demeanor of a juror while

597

781

67

68

347
348
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Jury—concluded.
being examined may be taken into consideration in deter-
mining his competency to serve. Basye v. State ....... ceeees. 261

2. During the impaneling of a jury the defendant in a prose-
cution for murder may ask a juror who read newspaper
accounts of the homicide, whether or not he has formed
any opinion or conclusion as to defendant’s guilt, or as to
whether or not the crime of murder has been committed.
I1a.

3. It is proper to ask a venire-man whether the fact defend-
ant is charged with a crime would have any weight with
the former, and whether he could give the same credit to
the testimony of the accused that he could give to the
testimony of any other witness, under the same circum-
stances. Id.

4. On voir dire examination of a juror the parties have a right
to put pertinent questions for the purpose of ascertaining
whether or not there exists sufficient grounds for a chal-
lenge for cause, and also to enable them to properly exer-
cise the statutory right of peremptory challenge. Id.

5. An opinion formed by a juror does not affect his compe-
tency, or afford cause for challenge, unless it is unqualified
as to the guilt or innocence of the accused of the offense
charged. Jd....c.c.ciiiirciicsnnssssncsnsesssansrnsenisesnesncennnonss 262

6. Anopinion founded solely on rumor and newspaper reports
will not disqualify a juror where it is shown that the opin-
ion will not interfere with his rendering a fair and impar-
tial verdict upon the evidence under the instructions. Id.
7. The order of exercising peremptory challenges in a erimi-
nal case is left to the sound discretion of the trial court.
Gravely v. Sl cccovrnerer svsormrasieinasiiensnessonionissssen snrennnns 8782

Jury Trial. See Equity,1.
A party who does not demand a jury or object to a trial to
the court may thereby waive his right to a trial by jury.
Davisv. Snyder............. teertsatinistesenterastertarsesstarsrcacenanee 415+

Justice of the Peace. See APPEAL BoNDS, 3, 4. BILL or
EXCEPTIONS, 4.

1. A covenantee who paid taxes to discharge a lien existing
when he received a deed containing a covenant against in-
cumbrances may recover the amount of. the lien from the
covenantor in an action before a justice of the peace, as
such an action does pot relate to the title to the land.
Campbell v. MeCIUTE...uvuvreiiianesisies senenrsvetsossassesasinsanns 608

2. In an action before a justice of the peace, where defendant
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Justice of the Peace—concluded.
does not appear, the record must show, legal service of
summons. Muller v. Plue......ceeenrirerenssinessossnrnincananseeess 101

3. A justice of the peace must enter upon his docket the day
and hour fixed in the summons for the time of trial, and
the omission to do so is fatal, where there is no appearance
of the defendant. Id.

4. Where defendant fails to appear, the record must dis-
close that the plaintiff appeared within one hour of the
time named in the snmmons for appearance, or jurisdic-
tion is lost. Id.

Laches. See INJUNCTION, 3. JUDGMENTS, 9.

Landlord and Tenant. See WASTE.

1. Therule that where a tenant for a year remainsin possession
over his term, and isrecognized as a tenant by the landlord,
and no new contract is shown, he becomes a tenant from
year to year, is only a rule of presumption, which may
be rebutted by proof of a different agreement, or of facts
inconsistent with the presumption. Montgomery v. Willis, 434

2. Where, before the expiration of a lease for a year, the ten-
ant gives notice that he will not remain for another year,
but for a short period and pay rent for any time he may
remain, and the landlord acquiesces and receives therent,
a tenancy for another year is not created. Id.

3. A tenant who remains over his term with the understand-
ing that he is to occupy the premises for a short time and
pay rent while he remains is not required to give notice
of an intention to quit. Id.

4. Where an action is brought for rent, and the answer does
not admit facts sufficient to raise a presumption of a lease
entitling the landlord to the rent demanded, the burden
of proof is upon the landlord to establish such a lease. Id.

Law of the Case. See RES ADJUDICATA, 2.
Levy. See Exkcurioxs, 1.
Libel. See CONTEMPT, 1, 2.

Libel and Slander.
The alienation of the affections of a husband or wife result-
ing from the circulation of slanderous reports is a proper
element of damage in an action for slander. Case v. Case... 493

Liens. See EQuUITY,5. JUDGMENTS. MORTGAGES.

Lighting Systems. See MyuNiCIPAL CORPORATIONS, 7-10.



INDEX.

Limitation of Actions. See MUNICIPAL CORPORATIONS,18.

1.

Loan

The disability of plaintiff during a portion of the time
allowed for the performance of conditions precedent to
suit does not extend the period, where a reasonable time
remains after disability ceases. Cily of Hastings v. Foz-
WOrthyueeeee. F U P P P PR )

. Limitation as a defense must be pleaded in the answer,

where it is not apparent from the petition that the action
is barred. Hanna v. Emerson......... veenees cheseseasrrnaresaeees

Companies. See CORPORATIONS, 4, 5.

Mandamus.

1

A writ of mandamus will issue only when the right to re-
quire the performance of the desired act is clear. Stafe v.
Bowman.......coeeene vesesrernaeurnecenns Cersesteriessnerannrrieeneensasen
Where an official bond, sufficient in form and substance, is
rejected, the remedy of the officer presenting it is manda-
mus to compel the proper officer to approve it. McMillin
U, Richards........covvvenraiiiciensiuenanas veresesseruatenranenas

Marriage. See BREACH OF PROMISE To MARRY.

Married Women. See CONFLICT OF LAws.

Master and Servant. See PRINCIPAL AND AGENT, 6.

1.

A servant who incurs the risk of appliances which, though
dangerous, he may safely use by the exercise of reasonable
gkill and caution, does not, as a matter of law, assume
the risk of injury from an accident resulting from the
master’s negligence. Lee v. Smart .......... cevarerenens cevesanns

. A master who relies on the defense that a servant assumed

the risk of employment must show that the tools or ap-
pliance furnished were reasonably safé, or if unsafe, that
the danger was obvious. Kearney Eleciric Co. v. Laughlin,
The following instruction was approved: “If the danger
was unusual and not incident to the employment, and the
employe had no knowledge of the unusual danger, and
could not with ordinary care and prudence have discov-
ered it, he would not be deemed to have consented to in-
cur such unusual risk.”? Jd....coocviiiiiiiiiinninieieiiiinnnnn,

. It is error to instruct the jury if they find from the evi-

dence that the servant was exposed to unusual or extra-
ordinary danger it would be negligence on part of the
master. Id.

. Evidence set out in opinion held sufficient to support a

finding that the negligence of the employer was the proxi-
mate cause of the death of the employe. Id..................

933

677

709

752

87

318

391

392

391
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Master and Servant—concluded.

6. The master is not liable for an injury to a brakeman re-
sulting solely from the negligence of another brakeman
while they are working together on the same railroad
train. Chicago, B. & Q. R. Co. v. Howard ..............

7. The happening of an accident through the displacement
of a coupler of a certain design is not sufficient proof that
the design of appliance is defective where the displace-
ment was caused by a negligent and reckless act. Jd.

8. Two brakemen employed on the same railroad train are
fellow-servants.  JId.

9. Where services of a surgeon possessing ordinary knowl-
edge and skill in his profession are voluntarily procured
for an injured employe by his employer, the latter is not
liable for the negligence or malpractice of the surgeon in
absence of a reason to suspect that either would result.
1d. ¢

Maxims.
1. ‘*“Where one of two innocent persons must suffer loss by
the fraud or misconduct of a third, he who has enabled
the third person to occasion the loss must be the person

who shall suffer.”” Union P. R. Co. v. Johnson ..............
Scroggin v. JORNSON..eeueeeeenrenrinieninan ceneeseraienannns
2. ““Falsus in uno, falsus in omnibus.” Sloppert v. Nierle......

Mechanics’ Liens.

Sufficiency of evidence to chow that the owner of realty,
through a person in the employ of claimants for a lien,
contracted with the latter for work subsequently per-
formed by them. Blazer v. Bogner.........cooveuviaen ooe cereens

Metropolitan Cities. See MUNICIPAL CORPORATIONS.

Misconduct of Attorney. See CONTINUANCE, 2.

Misjoinder. See PARTIES.

Mistake. See JUDGMENTS, 6. SUBROGATION, 4.

Mortgages. See APPEAL Boxnps, 5, 6. BANKS AND BANK-
ING. CHATTEL MORTGAGES. CORPORATIONS, 4. EX-
ECUTIONS, 3-5. JUDGMENTS, 6. JUDICIAL SALES.
RecEIVERS, 1.

1. Where the purchaser of mortgaged land assumes and
agrees to pay the mortgage debt, he is personally liable
and such liability may be enforced by the mortgagee or
his assigns. Hare v. Murphy....ccceevevnvvneriennnnes

2. The proofs required to establish a deﬁclency _]udgment;

570

66
723

107

588

. 809
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Mortgages—continued.

10.

11.

12.

13.

,against the purchaser of mortgaged premises must be such
as would enable the mortgagee to maintain against the
former an action for the amount of the mortgage debt.
Green v. Hall .........ccuuue

. Where a deed conveying mortgaged land merely recites

the existence of the mortgage and that it is part of the
purchase price, assumption by the grantee of the mortgage
debt cannot be established by proof of a subsequent oral
promise without consideration to pay it. Id.

. Recitals in a deed conveying mortgaged land that the

deed is subject to the mortgage and that the mortgage is
part of the purchase price do not establish the grantee’s
assumption of the mortgage debt. Id.

. The fact that a junior mortgagee, after obtaining a decree

of foreclosure, purchased, before judicial sale, the first
mortgage, does not, as against the mortgagor, entitle the
former to apply the surplus proceeds of the judicial sale
on the first mortgage. Hooper v. Castetter...........

. A decree rendered in a foreclosure suit is not a bar to

mortgagor’s right to have the surplus proceeds of the sale
paid to him in lieu of his homestead. Id........ cevenne ceeraes

. Effect of failure to register a mortgage. Grand Island

Banking Co. v. Coslello........ ceeerserisnrartiarenasienan [N

. Judgment for plaintiff on a supplemental petition to re-

cover money paid to insure the mortgaged property after
bringing a foreclosure suit, keld to be unsupported by the
evidence. Havemeyer v. Paul......cccouiunieiinionncsonosaicnncens

. The mortgagor hasno ground to complain because a decree

of foreclosure draws seven per cent interest, where the
mortgage provides for payment of six per cent before ma-
turity and ten per cent thereafter. Id......cccccrereeceesnnenes

When a first mortgage is satisfied the second mortgage be-
comes the first lien on the land. Rice v. Winters...... vevane

An intending purchaser or mortgagee of land must take
notice of the mortgage records, and when he relies upon
recitals of an abstract of title he doesso at his peril. Id.

One relying upon the record entry of a release not made
by the mortgagee is bound at his peril to know that the
person who released the mortgage had authority to do so.
Id.

A waiver of the right to foreclose a mortgage upon default
in payment of interest is not binding, where the only con-
sideration to support it is the payment of another install-

89

68

69

138

73

374

518
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14.

15.

16.

17

8.

19.

20.

21.

22,

23.

ment of interest past due. Baldwin Investment Co. v.
BaTIEY vrerrieririisiinesrivesiieeireneensoneiesnssarerseessesesenos asens

Upon return of the sheriff’s report of a sale under mort-
gage foreclosure, personal judgmens$ and execution for any
deficiency may be awarded by the court. Flentham v.
SLEWATA.o.ecuveenriiiiiiiiiiiniiirire e creetnne e saraneere e
A deed absolute in form will be treated as a mortgage
when it is given to secure payment of a debt, though the
parties may have agreed that upon default of payment
the deed should become absolute. State Bank of O'Neill v.
IATREWS o eevvsianiirneesiessiinsneinns coitsacsserranseeesnnsornsesesassens
Where one takes an absolute deed to land as security for
a note, assigns the note, and to secure payment thereof
gives the assignee a mortgage on the land, the mortgage
will be treated as an assignment of the security acquired
by the assignor under his deed. Id.

In the absence of a stipulation to the contrary, different
holders of the notes secured by a mortgage are entitled to
share pro rata in the distribution of the fund realized from
foreclosure. Id.

An assignment of one of several notes secured by a mort-
gage is an assignment pro tanfo of the mortgage. Id.

Where several notes are secured by a mortgage, the fact
that those first to mature were transferred before the re-
maining notes were assigned does not imply an agreement
that those first transferred should have preference. Id.

‘Where a judgment at law has been rendered for the debt
secured by a mortgage, a suit to foreclose cannot he brought
until an execution on the judgment has been returned
unsatisfied, the return of an attachment pending the action
not being suﬂicient.‘ Hargreaves v. Menken....................
The pendency of proceedings against garnishees upon a
judgment for the debt stays foreclosure. Id.

To prevent foreclosure it is not necessary that proceedings
at law should have been instituted upon the notes secured
by the mortgage, proceedings to recover the same debt
being sufficient. Id.

Evidence as to release and payment. Burlingim v. Baders,

Municipal Corporations. See OFFICE AND OFFICERS, 5.

1.

STATUTES, 3.
A city may be liable for injuries to private property re-
sulting from an overflow of water during a heavy rain,

580

640

659

668

673
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Municipal Corporations—continued.

10.

11.

where it graded a street, filled up a natural drain and was
negligent in failing to provide suitable outlets. City of
Bealrice v. Leary....ccoeeencnieas veeeens ereecassceteaneesesissenasacan

. Building dikes and making ditches in the streets of a city

were held to be ministerial acts. Jd...coceeiiiiiiieciniiiinnne

. The question as to the negligence of a city in construct-

ing drainage ditches in the streets was held to be for the
jury in an action for damages by a citizen whose property
had been inundated, Id.

. Sufficiency of evidence to sustain a verdict for plaintiff

in a suit for damages resulting from the failure of a ecity
to provide suitable outlets for water where a natural drain
had been closed in improving a street. Id.

. Negligence may be imputed to a municipal corporation

and it may be liable for resulting damages, where the
mayor and council adopt an insufficient or defective plan
of drainage. Id.

. A municipal corporation is not charged with the duty of

providing drainage for private property within its limits
to prevent an inundation caused by one who obstructs a
water-course by filling his own lot to conform to the estab-
lished grade of a street. City of Deatrice v. Knight.........

. The power conferred upon cities of the second class hav-

ing over five thousand inhabitants, to provide for and
regulate the lighting of streets, implies the power to erect
and maintain an electric lighting system for that purpose.
Christensen v. City of Fremont..cocsrcissrccreiiniaseieiissinnes

. From the power of a city to provide for and regulate the

lighting of streets no power can be implied to erect or main-
tain a lighting system for the purpose of sapplying light
for private buildings. Id.

The power to erect and maintain a lighting system for the
purpose of supplying light to private buildings is con-
ferred upon cities of the second class having over five
thousand inhabitants by ch. 19, Session Laws, 1889. Id.
A city may use for the purpose of erecting a lighting sys-
tem unappropriated general funds on hands, though the
law authorizing such a system provides for the levy of a
tax and the issning of bonds for that purpose. Id.

A city of the second class having more than five thousand
inhabitants may, with the sanction of a majority of the
electors, make a special appropriation by an ordinance’

149

151

160

other than the annual appropriation bill. [d............... . 161
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12. In order to recover damages against a city on account of
the change of grade of streets, the plaintiff must have
either a legal or equitable estate in the property injured.

City of Ncbraska Cily v. Northcutt........... Cerecnrsereneseniiiens 456

13. A husband who has erected improvements on the land of
his wife, and is in possession thereof, is not entitled to re-
cover in his own name for damages sustained to said
property by a change of grade. Id.

14. A municipal corporation has no power to issue bonds in
aid of a work of internal 1mprovement unless expressly
authorized by statute to do so. Brinkworth v. Grable...... 647

15. A city in issuing bonds has no authority to issue and de-
liver interest coupons maturing before a tax for payment
can be lawfully levied and collected, and such coupons are
void even in the hands of an innocent purchaser. Id.

16. Where it is the duty of the auditor of public accounts to
register municipal bonds having attached thereto interest

° coupons maturing before a tax for payment can be law-
fully levied and collected, he should detach such coupons
when the bonds are registered. Id.

17. vadence examined, and keld to sustain a juadgment annex-
mg certain adjacent lots to a clty of the second class.
City of Wahoo v. Tharp .. B POTPT 1: % 4

18. One injured as a result of negligence of a city of the sec-
ond class having more than five thousand inhabitants
cannot maintain an action against it for damages where
he failed to file a statement in the office of the city clerk
within six months from the date of injury. City of Hast-
g8 U FOTWOTLRY eerereerersivnrarieisivnieseseinianisseseserssnesanss 676

19. The time allowed for filing with the city clerk a claim for
injuries resalting from negligence of the city is not ex-
tended by plaintiff’s disability daring a portion of the
period, where a reasonable time remains after disability
ceases. Id....cicvveemiiieniniiiiiiiniiniee e, crressnnee sereesinens 677

20. The provision of ch. 10, Session Laws, 1895, for the ap-
pointment of fire and police commissioners for the city of
Omaha within thirty days from the passage of the act re-
fers to the time when the act took effect, three calendar
months after the adjournment of the legislature. State v.
Bemis..cuiiirserisenrinvensesarnnnnnn. D P ORI 1.1

Murder. See HomiCIDE. JURY, 2.

Names. See CRIMINAL Law, 7.
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Navigable Waters.

Navigable waters include those waters only which afford a
channel for useful commerce, whether the beds thereof
are public or private property, and without regard to the
influence of the ocean tide. Clark v. Cambridge & Arapa-
hoe Irrigation & Improvement Co...oveerrrerssnveressneescrsanessess 198

Negligence. See CARRIERS, 4. MASTER AND SERVANT.
MuNIcIPAL CORPORATIONS, 1, 3, 18, 19.

1. In an action to recover damages for personal injuries re-
sulting from negligence, plaintiff need not plead the pre-
cautions he took to avoid injury. Chicago, B. & Q. E. Co.

V. PUtnam. ....covieavensovosssasansensanes carssssssenansaneeans veseeeees 440

2. Where a lot contains a pond or dangerous excavation the
owner is not required to fence or guard it for the protec-
tion of strangers who may go upon the premises, without
invitation, for amusement or curiosity. Richards v. Con-

3. A verdict for negligence may be supported by inference
when the inference is the logical, probable, and reasonable
deduction from proved or conceded facts. Kearney Canal
& Waier Supply Co. 6. AKeYsoN..ciriarirenserioniinnsorunaennnans 635

Negotiable Instruments. See ALTERATION OF INSTRU-
MENTS. CONFLICT OF LAws. DAMAGES, 5. FoOR-
GERY, 3. INTEREST. MORTGAGES, 16-19. USURY.

1. An accommodation maker iz one who executes commer-
cial paper without consideration in order to enable the
payee or holder to thereby obtain credit. Peoria Mfg. Co.

V0 Huff veiioreveenenns crrerenraresseusnane B S

2. One who executes a promissory note as surety for another
is not an accommodation maker. Id.

3. Payment of money on a note at a bank where it is made
payable, when the note has not been left there and is not
produced, is not a payment of the note. [First Nat. Bank
of OMaka v. CRil80N.vueeerer svenrincsinncsvissenantnreinsssstoresanns 267

4. A blank indorsement, as between the original parties, may
be modified by parol. True v. Bullard............. veaseonseneans 410

5. Where judgment has been rendered on a note against the
payes who indorsed it in blank, he cannot maintain an
action against a subsequent indorser before paying at least
a part of the judgment. Id.

6. The contract created by law on part of one who purchases
a note indorsed to bim in blank by the payee is that the
formier will present the note to the maker for payment at
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Negotiable Instruments—concluded.

10.

11

New

1.

maturity and notify the indorser within a reasonable
time in case of default. Id.

. A payee of a note who indorses it in blank before matu-

rity and delivers it to the purchaser becomes liable to the
latter for payment, in absence of an agreement to the con-
trary, in case the note is not paid by the maker when pre-
sented at maturity. Id.

. Where usury is the defense to a note the burden is upon
_ the plaintiff to show that he is a bona fide purchaser. Vail

V. Van Doren......eeeerenivenneennn e, Ceererarurhtieerers envannrenne

. One who before maturity absolutely guaranties paynment

of a note becomes liable upou default of the maker, and
the neglect of the holder of the note to bring suit does not
discharge the guarantor, though the maker meanwhile be-
comes insolvent. Flentham v, Steward....uveereersesneennenes
Where a defendant under a general denial urged but one
ground for the avoidance of the effect of his indorsement;,
he should net urge non-liability on a different ground in
an error proceeding. Graves v. Norfolk Nat. Bank............
Evidence discussed in opinion held insufficient to show
that the holder of a note extended the time of payment
without the consent of the indorser. Benfon v. German-
American Nat. Bank. ................. ceerenens ceeneens [T T TS .
Trial. See Review, 32, 35, 42.
Refusal to grant a new trial was sustained in the appellate
court in a case where the party aggrieved failed to object
to certain testimony, aileged surprise, and did not move
for a continnance. McMuriry v. Blake. .oocovvusvuniiveessennns

. ** Misconduct,” as used in the provision (Code, sec. 314)

for new trials in civil actions, does not necessarily imply
an evil or corrupt motive on the part of the jury or pre-
vailing party. Chicago, St. P.,M. & O. R. Co. v. Deaver...

. Exceptions to rulings in giving and refusing instructions

are unavailing on review unless specifically assigned in
the motion for a new trial. Hamilton v. Goff ...........

. A verdict cannot be impeached by affidavits of the jurors.

Gran v. Houslon............ terenvosnsiisacns Jensenees ceenseriaesisrses .

The statements of an affidavit in relation to the miscon-
duct of a juror held insufficient. Id...... cetrrrensesreissnnonans

. A motion for a new trial will not be sustained on account

of newly-discovered evidence, unless it would be sufficient
to render clear what was before doubtful or of so control-
ling a nature as to probably change the verdict. Id.

451

641

840

850

219

307

339

815

871
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Notice. See APPEAL BonDs, 7. LANDLORD AND TENANT,
3. PLEADING, 4-8. SUMMONS.

Novation. See ELECTION OF REMEDIES, 1. MORTGAGES, 1,
SUBSCRIPTION, 1.

Where the purchaser of the business of one who employed a
servant for a definite time at a fixed rate retains the serv-
ant for several months and pays him the wages he for-
merly received, this is such evidence of novation as to
charge the purchaser with the obligations of the contract
of employment. Culbertson Irrigating & Water Power Co. v.
THIAMAT o veveeereecoreresssssrssssarsrsosssnsninsases Mersicnsnssasenne 663

Nuisance. See DISORDERLY HOUSES.

An injunction to restrain defendants from operating a gam-
bling house was properly denied where plaintiff was a
‘private individual and failed to prove special injury on
account of the nuisance. Hill v. Pierson............ versareesse 503

Objections. See EXECUTIONS, 4. TRIAL, 12, 14.
Office and Officers. See CONSTITUTIONAL Law, 8 Mu-
NICIPAL CORPORATIONS, 5.

1. The provision of sec. 7, art. 7, ch. 83, Comp. Stats., for
the hearing by the board of public lands and buildings of
charges against certain officers did not repeal the provision
authorizing the governor to remove for cause the saperin-
tendent of the hospital for the insane at Lincoln. State
U0 HOY vevernnnerssassevenne sorsscasssnnnansisnsosssroistaniassane vesenesse 321

2. The governor in removing officers for cause exercises ad-
ministrative functions, and his orders in the exercise of
such power are not reviewable by the courts. Id........... 322

3. The limit of judicial interference in such cases is to pro-
tect public officers, removable for cause only, in their right
to a hearing upon specific charges. Id.

4. Findings set out in opinion held to sustain an order of the
governor removing the superintendent of the hospital for
the insane at Lincoln. Id.

5. In the absence of a statutory provision to the contrary, the
presence of all members of a public board is not essential

to the transaction of business. Stale v. Bemis.....c.coeue... 725
6. An officer de jure is one clothed with the full legal right
and title to an office. MecMillin v. Bichards...ccoveersveneeeees 87

7. One claiming to be county treasurer is not a de jure officer
where the county board rejected his bond and refused to
approve it.  Jdeeeeeeiiieeeeisnciiiinieniiinnineiieie s 786

8. In a suit for fees against a de facto officer plaintiff, in or-
der to recover, must allege and prove that he is the de Jure
officer. Id.
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Official Bonds. See CLERK OF DISTRICT COURT.
Overruled Cases. See TABLE, ante, p. xlvii.

Parties. See JUDGMENTS, 10. PARTNERSHIP, 3. PLEAD-
ING, 7. QuUI TAM AcTIONS. SUMMONS, 2, 4.

A purchaser who, by novation, became liable upon the vendor’s
contract to employ a servant for a definite time at a fixed
rate cannot complain because judgment was also rendered
against the vendor in an action by the servant for wages;
nor can misjoinder in such a case be raised by demurrer
or objec&ion to evidence. Culbertson Irrigating & Water
Power Co. v. Wildman ........ ceesrarenseeniens Ceeerseatiineisasanias

Partition. See JUDGMENTS, 2.

Partnership. See FRAUDULENT CONVEYANCES, 5.

1. Where a partner, during the existence of the partnership,
enters into a contract within the scope of the partnership
business, the firm will be bound thereby. Farmers &: Mer-
chants Ing. Co. 0. MAIONE .ucev.uveensieeeererrersnrreesrreeesaroneons

2. After a partnership has been dissolved and the accounts
seitled according to the books of the firm, one partner may
sue another partner at law for a share of money received
by the latter who kept the books and failed to churge him-
self with the receipt of such money. McAuley v. Cooley...

3. Where a summons runs against defendants individually,
their firm relation being stated in the petition and sum-
mons as descriptio personge, the suit is not one against the
partnership but against the individual members. Hanna
v. Emerson............ ceeserseenrssanetes tersesereresectvesnteneen ceeeens

Payment. See PRINCIPAL AND AGENT, 2. SUBROGATION.
Insufficiency of evidence to show payment of a note. First
Nat. Bank of Omaha v. Chilson................ cesesaeatvaisenensans

Penalties. See STATUTES, 5.
An informer cannot maintain an action in his own name to
recover & penalty unless authorized to do so by statute,
Omaha £ B. V. B. Co. 0. Hale.....euuueurerivsresnsosnnesesrnanenns

Personal Injuries. See INSTRUCTIONS, 3. MASTER AND
SERVANT, 1, 9.
Physicians and Surgeons.
1. Evidence of employment. Mitchell v. Jones......coeuunennnn.s
2. A surgeon is required in the exercise of his profession to
employ only that degreeof knowledge and skill ordinarily
possessed by other surgeons. Chicago, B. & Q. R. Co. v.

Howard w...cousiesnsveresecsrneiereinssossrsersannans

663

302

582

708

W07

418

55

570
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Pleading. See DEATH BY WRONGFUL ACT. LANDLORD

L

»

@

10.

11

12.

AND TENANT, 4. LIMITATION OF ACTIONS, 2. NEG-
LIGENCE, 1. OrrICE AND OFFICERS, 8. QUIETING
TITLE.
Under sec. 120 of the Code the attorney at law for a cor-
poration may verify its pleadings. Beafrice Rapid Truansil
& Power Co.v. German Nat. Bank.....coeeevvurerevierernnnennens 147
‘Where suit is brought upon a note by the pledgee thereof,
evidence that plaintiff took other security and agreed to
release the note is inadmissible under an answer that the
debt for which the note was pledged had been paid. First
Nat. Bank of Omaha v. Chilson.....c.cerevevereennns trieeneesreeranes 257
Objection that a pleading does not state a cause of action
or defense should be made in the trial court and assigned
in the petition in error. Pearce v. McKay...... ceerreesireeses 296

. Notice of a cross-bill of a defendant in an action in rem is

a proceeding in the cause and interlocutory in character.
Patten v. Lane...... teessesserencasitosicnnrecnnteratsrsainases crenreness 333

. Where part of the defendants in a foreclosure suit file

pleadings after answer day asserting liens, they should
notify the adverse parties in interest. Havemeyer v. Paul, 373

. A defendant, upon whom service has been made, is only

chargeable with notice of such answers as his co-defend-
ants file within the statutory time. Jd......ccoeceirinnenniess 374

. In a suit to foreclose a mortgage the owner of the equity,

after answering the petition, is not charged with notice

of an answer filed after answer day by co-defendants who
claim liens on the property. Jd....ccccceceevernencanseenennne . 373
In a suit to foreclose a mortgage it is error to permit
plaintiff to file after answer day, without notice to defend-
ant, a supplemental petition to recover money paid for in-
surance. Id.

. Where defendant files an answer, he is bound to take

notice of the reply thereto. Id. )

The want of a material allegation in a petition may be
waived by a failure to challenge attention to it in the trial
court. 0" Donokoe v. Polk. ..cccoserisieiissesisssssrassssassncnnes. 510
In a suit for wages under a special contract, an averment
that plaintiff has performed all the conditions thereof so

far as defendant permitted is a sufficient averment of per-
formance unless attacked by motion. Culbertson Irrigaling

& Water Power Co. v. Wildman.....ccevervsesrienresssssaesvnnncsess 664
On demurrer, judgment should go against the party whose
pleading was first defcetive in substance. Hawthorne v.

Stale...cerecerrisnrorcenes reseornsorseransesnritrssssssensrsssasnssaserssases SI1
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Pleading —concluded.

13. An order allowing an amendment will not be interfered
with on review, except for an abuse of discretion on part
of the lower court. Kleckner v. Turk ............ cresesnesecsans

14. The court may, during a trial, grant leave to amend the
petition where the nature of plaintiff’s claim will not be
changed thereby. Stration v. Wood........cccer.enn. creurerenee

15. Allowing a petition to be amended so as to change the
form of the action is permissible where the identity of the

177

cause of action is preserved. Scroggin v. Johnston. ....... .. 714

16. In an action of ejectment, where defendant pleads a con-
tract of purchase and demands affirmative relief, plaintiff
may be permitted to amend his petition so as to change
the form of action to foreclosure of the contract. JId.

17. The court may permit a pleading to be amended to con-
form to the proof. Id.

18. Leave to amend a pleading may be properly refused
where the motion does not disclose the nature of the pro-

posed amendment. Camp v. Pollock............ [ P ]

19. Where two causes of action in a petition are identical, the
defendant may have a remedy by motion to strike out one

of them as surplusage. Pollock v. Whipple...........ue........ . 844

20. New matter constituting a defense cannot be introduced

under a general denial. Gran v. Houslon.....ceveeveessessssnss 815

Pledges. See PLEADING, 2.

Powers. See MuUNICIPAL CORPORATIONS, 7-11.

Practice. See APPEAL BONDS, 5. ATTORNEY AND CLIENT,
3. BASTARDY, 2. EqQuiTy, 1. INSTRUCTIONS, 1. PAR-
TIES. PLEADING, 5, 18. RECEIVERS, 2. REMITTITUR.
RES ADJUDICATA. REVIEW.

Presumption of L.aw. See FRAUDULENT CONVEYANCES, 3.

Principal and Agent. See INSURANCE,3. MORTGAGES, 12.
Sares, 3. ScHoOLs AND ScHOOL DISTRICTS, 5-7.

TORTS.
1, A banker who receives money from the payer of a note
becomes the agent of the latter and not of the payee where
the note is payable at the bank but has not been left there

and is not produced. First Nat. Bank of Omaha v. Chilson, 257

p&]

. An agent who receives money for his principal and fails
to pay it over is not liable to the payer in an action for

conversion. Mathews v. O’Shea. ..... seaveseressesesesnrerntnasenece 299

3. Citation of conflicting authorities as to whether an agent
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Principal and Agent—concluded.
who receives money for bis principal is liable as principal
to the payer. Id......ceccerinneee verssectetsarnasane rrerenennsesnerone 301
4. Form of action against an agent to recover money paid to
him for his principal where the question of fraud is not
involved. Jd.....csciecrcerencninimeniiiiiiiiinniiioiiaiiennes ceerenns 302
5. Agency cannot be proved by the acts or declarations of the
alleged agent not brought home to the principal. Rick-
ardson & Boynton Co. v, School District.......c.oevuuienrierennane ki
6. A master is not bound by the acts or declarations of his
servant beyond the scope, or apparent scope, of the latter’s
employment. Id.

Principal and Surety. See APPEAL BoNDS, 1-4,7. CLERK
oF DistrIiCT COURT, 1. CORPORATIONS, 11. INTOXI-
cATING LigUoRs, 1, 2. NEGOTIABLE INSTRUMENTS,
2, 5, 11,

1. Where a surety for the payment of & debt receives security
as indemnity, the principal creditor is in equity entitled
to the benefit of that security. South Omahka Nai. Bank

V0 Wrightueesseeceessiinsnineanenens cesnene cesreerrerenesnennnes verennne 23
2. In a suit to recover money paid by plaintiffs as work pro-
gressed on a church building destroyed by fire before
completion, the sureties on the contractor’s bond are not
liable, where the owners of the building violated a provis-
jon of the contract requiring them to keep the property
insured to the extent of their interest. Gallagher v. St. Pat-

rick’s ChRurch....ceeeues ceveeenane HOPPRN resrerieasnsaieenseceterarens 535
3. After a partnership has been dissolved and the accounts
settled according to the books of the firm,one partner may
sue the sureties on the bond of another partner with the
latter who kept the books and failed to charge himself
with the receipt of certain sums of money collected. Me-

_ Auley v. Cooley.......covuneess crreeverensanens PO - < 21

Priorities. See REVIEW, 2.

Privileged Communications. See WITHESSES, 7, 8.
Property. See NEGLIGENCE, 2.

Public Officers. See OFFICE AND OFFICERS.

Quiecting Title. See ADVERSE POSSESSION.
‘Where a land-owner in his petition does not offer to pay to
the purchaser at a tax sale the amount of the purchase
price or to refund payments made for subsequent legal
taxes, an invalid tax deed will not be canceled as a cloud
" on the former's title. Weslon v. Meyers....... PP - 1

64
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Qui Tam Actions.
An informer cannot maintain an action in his own name to

recover a penalty unless authorized to do so by statute.
Omaha & R. V. R. Co. v. Halt..ursssesrsrsascssssosssassossnnnaness

Quorum. See OFFICE AND OFFICERS, 5.

Quo Warranto. See CORPORATIONS, 3.

1.

Judgment of ouster against the superintendent of the hos-
pital for the insane at Lincoln who was removed for cause
by the governor. State v. Hay «..cevvesieersrrasranersessrvennnens

. Decision in relation to title of rival claimants to the offices

of fire and police commissioners of the city of Omaha.
State v. BemMi3.ueersererrereerssioresneessarersosssassnrsssssssssane sesees

Railroad Companies. See CARRIERS. MASTER AND SERV-

1.

®

ANT, 6,7. MUNICIPAL CORPORATIONS, 14-16.
Where a railroad company, in violation of law, fails to ring
a bell or blow a whistle at public crossings it forfeits to
the state and not to the informer the penalty provided by
sec. 104, ch. 16, Comp. Stats. Omaka & R. V. B. Co. v.

Hale cocousiernrinisrsensncrneneeenenens vavesene vesersene

. Oone who informs against a railroad company for violating

sec. 104, ch. 16, Comp. Stats., by failing to ring a bell or
blow a whistle, cannot maintain an action in hisown name
for the penalty or control the action when brought. Id.

Plaintiff was injured in a collision at a railroad crossing
and a verdiet in his favor against the comrpany for two
hundred dollars for damages was %eld to be sastained by
the evidence. Chicago, B. & Q. R. Co. v. Putnam...........

Receivers.

1.

Applications for the appointment of receivers in cases
brought in the district court should be presented there
whether made before or after appeal. FEastman v. Cain...

. Unless sufficient reasons exist the supreme court will npt

entertain an original application for the appointment of a
receiver. Id.

. The fact that a receiver has been sned without leave of

court is a matter of defense for him in the action and does
notrender invalid the process of the court served on him
nor prevent jurisdiction from attaching. Flentham v. Stew-

418

322

731

418

441

48

Ard.ecoeirnninnennense veereensorresesettratacasarn s ceeerennes vereseseenen .. 641

. A receiver who voluntarily enters his appearance and asks

for and obtains affirmative relief thereby waives the de-
fense of being sued without leave of court. Id.

Records. See EVIDEXCE, 5,6. JUSTICE OF THE PEACE, 2-4.

MORTGAGES, 11,



INDEX. 947

Registration.

1.

2.

Effect of failure to register a mortgage. Grand Island
Banking Co. v. CoStello. .....ccvvvemreureermreerssorosesonsenne
It was held as a matter of law that municipal bonds were
registered when presented to the auditor of public ac-
counts, though the registration was in fact delayed for
several months by injunction. Brinkworth v. Grable ........

Religious Societies.

1.

Courts having no ecclesiastical jurisdiction will neither re-
view nor revise the proceedings or judgments of church
tribunals where questions of church discipline are alone
involved. Powers v. Budy........ sesturesecrteratesasassonesarasan .

. A church organization has power to provide means for the

adjustment of all matters with respect to its internal
polity which do not affect the rights of the citizen or the
jurisdiction of the state. Id.

Remittitur,
When a verdict is too large and the amount of excess appears

from the record, the party who recovered the verdict, in
absence of other error, may be permitted to remit the ex-
cess and have the judgment for the balance affirmed. Cul-
bertson Irrigating & Water Power Co, v. Wildman.....uveresenrs

Repeal. See STATUTES.

Replevin. See SALEs, 1,6.

1.

o

Plaintiff’s right to recover cannot be predicated upon the
failare of defendant to establish a superior right. Johann-
SOR V. MUIET wo.cveeveernnienisniiesncresscsssasssnsen orsasnnennsnes .

. Where the rights of plaintiff are based solely on written

leases to parties from whom he claims to have derived rights
of possession superior to defendant’s, the failure to offer
in evidence the leases or copies will defeat the action. Id.

Where, by a special finding on sufficient evidence, there:
was fixed the value of replevied property upon which the
mortgage of plaintiff was operative, a judgment rendered
on a general verdict limited to the same amount will not
be disturbed. Citizens Nat. Bank of Grand Island v. Wedg-

WOO@ e eeneerennee srrnsesentanesass.sinsaorssserassrseresnsanscnonsesronass '

In an action by the indorsee of a note secured by a chat-
tel mortgage to recover the chattels the evidence was held
sufficient to sustain the defense that the note was mate-
rially altered without the knowledge or counsent of the
defendant. Davis v. SnYder....ceccecerenecreirarererserescecasesnses

. Where defendant claims to hold the property by virtue

138

647

208

667.

H

63~

143

415
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Replevin—concluded.

10.

of the levy of an execution regular on its face, the writ
and levy thereunder will confer upon the officer no right
to hold the property as against the owner, if the execu-
tion was issued upon a void judgment. Muller v. Plue. ...

. One claiming under a chattel mortgage must plead the

facts creating his interest and right of possession. Camp
0. Pollock ....covvvveveneniiniinnninnennns Ceeeeettnntairaraeenreniaaaa

Where there is no conflict as to the amount of damages,
the court may direct as to the precise amount and not
leave it to the assessment of the jury. Id.................... .

., There is no presumption that a mortgagee of chattels be-

fore condition broken has any right to possession as against
the mortgagor. Jd.

. A mortgagee of chattels cannot maintain replevin against

a stranger unless as between the parties to the mortgage
plaintiff has the right of possession. Id.

As a rule the rights of parties to an action of replevin
must be determined by the facts as they existed when suit
was institnted. Kilpatrick-Koch Dry Goods Co. v. Strauss,

Res Adjudicata. See MORTGAGES, 6.

1.

In a judicial district having two judges an order by one
judge directing a verdict for defendant on the pleadings
and evidence is not necessarily erroneous as reversing the
decision of the other judge, who overruled a demurrer to
the petition in the same case. Kleckner v. Turk.............

. Where a judgment has been reversed on appeal and the

case remanded generally and the same questions are pre-
sented on retrial, the appellate court on a second appeal
may re-examine and reverse its former rulings. City of
Hastings v. Foxworthy........

Rescission. See Sarus, 1, 2.

Residence. See DOMICILE.

Review. See APPEAL BoxDs. BILL OoF EXCEPTIONS. CRIMI-

L

NAL Law. HABEAS CorPUS, 1. INSTRUCTIONS, 2, 4.
JUDGMENTS, 2. JUDICIAL SALES, 7. RELIGIOUS So-
CIETIES, 1. TRIAL, 1, 2,5, 11. VENUE, L
An order refusing to require the clerk of the district court
to approve a supersedeas bond may be reviewed by petition
in error. State v. Baker......

. Where plaintiff dismissed hisappeal, leaving a controversy

solely between defendants as to priorities of chattel mort-
gage liens, the defendants having stipulated that a mort-
L]

701

771

T2

793

177

676

39
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Review—continued.

" 10.

11.

12.

14.

gage to a co-defendant was first recorded, and that other
mortgages were subject thereto, held, in the absence of
facts pleaded and corresponding relief. prayed entitling the
junior liepors to other relief, the supreme court should not
reverse the judgment below confirming the priority as
stipnlated. Gilmore v. Silver......cceevninneens ceraserersesannsanses 632

. Where a case has been remanded generally and the same

questions are presented on re-trial, the appellate court on
a second appeal may re-examine and reverse its former
rulings. City of Hastings v. Foxworthy....cceeserirriannsononns 676

. Error not conducing to a wrong final decision is not ground

for reversal, Stration v. Dole.............. veserasesessnsannasiseane 473

. A ruling on a motion for a continuance will not be reversed

except for an abuse of discretion. Id.

. Permitting reported decisions to be read to the jury is not

reversible error in absence of an abuse of discretion on
part of the trial court. Id.

~ Where a case has been submitted without brief and oral

argument the judgment may be affirmed. Gaines v. Bon-
nell........ cerneneenas cirervesnteesauisaens

Denney v. Denslow...ocveeeereissenseossenissnnniannns veeereen cesrnraver 613
An objection that a statute was not enacted in the consti-
tutional mode cannot be raised for the first time in the
supreme court. Clearwater Bank v. Kurkonski............. R |

. Grounds for sustaining a motion will not be considered on

review unless they were presented below. Hooper v. Cas-
tetler.....c.... eereerasressreurseasresesasbestesassesans eesaserireenerienes 67
A defendant canopot in the supreme court urge a defense
not raised below. Graves v. Norfolk Nai. Bunk............. . 840
The supreme court will not ordinarily consider the objec-
Lion that a pleading fails to state a cause of action or de-
fense where that question was not raised below or assigned
in the petition in error. Pearce v. MeKay .......eouu. PN 296
A judgment will not be reversed on account of error in ad-
mitting evidence not prejudicial. Peoria Mfy. Co.v. Huff... 7

. On appeal from a decree in an equity ease it will be pre-

sumed thal incompetent testimony given below was not
considered by the trial court. Buckingham v. Roar......... 244
Admission of incompetent testimony in a case tried to the
court is not reversible error. Pearce v. MeKay............... 296
Tolerton v. McClure. .
Scroggin v. Johnston ...... reeevesenstt strsaatatnteese enrontaistates ten

cesen
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Review—continued.

15.

16.

17.

18.

19.

20.

21.

22.

23.

24.

25.

Where the bill of exceptions has not been properly au-
thenticated, questlons of fact will not be examined. G'nggs
Ve HATMON v ereeeererreriiieiirisiiieneeseenneresveneeesns veressssoses

A verdict will not be disturbed as being contrary to the
evidence where important testimony bas been omitted
from the bill of exceptions, Conger v. Dodd .............
Where papers are filed with a motion and are necessary to
a determination thereof, the ruling on the motion will not
be reviewed where the papers are not preserved by a bill
of exceptions. Fremont Bulter & Egg Co. v. Peters....... ...

Questions of fact will not be considered where the bill of
exceptions was settled without authority by the clerk of
the district court.  Matlis v, Connolly..........uvveeuvvvnen..

Where part of the charge has been omitted from the trans-
cript for review, an assignment that a certain instruction
is misleading for want of modification will not be ex-
amined. (onger v. Dodd.......... verertanrernanen

Assignments of error based on an order sustaining a de-
murrer will not be considered where the demurrer has
been omitted from the transeript. Ball v. Nelson............

An order of the district court refusing to strike out the
pleadings because presenting issnes not made before a jus-
tice from whom the case was appealed cannot be reviewed
unless the record discloses the issues presented before the
Jjustice. First Nat. Bank of Omaka v. Chilson ..................

Appellee may withdraw from the supreme court a tran-
seript which he filed with a motion to quash the superse-
deas bond before appellant’s appeal bad been docketed.

Kountze v. Erck... creseetes senrsiseenenees ceevsererranniiiaians
The transcript is the sole evidence of the proceedings be-
low. Davis v. Snyder............ [ teteresiaeeeeesteienienesneee

An aseignment that the trial court erred in overruling a
motion to strike from the files a certain paper cannot be
considered upon review where neither such motion, nor the
grounds thereof, appear in the record. Barr v. State. ......

Where the record does not show a demand for a jury trial
or an objection to a trial to the court, it will be presumed
that a jury was waived. Davis v. Snyder......vvuuunsnnnnnnns .

. Error of a county judge in excluding testimony during

the examination of complainant in a bastardy case will
not affect the jurisdiction of the district court. Stoppert
V. NIErle.. cvererrnrenrartirsenrsiinssiieniiiniiennneeersssessssssssnneenens

21

36

356

628

36

205

257

205

415

458

415
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951

27. An assignment of error as to giving or refusing a group of

28.

29.

30.

31.

32.

33.

34.

36.

37.

38.

39.

instructions is insufficient. Jd.......ccciviiiiieirirciiiniiinin

Exceptions to the rulings in giving and refusing instruc-
tions will be disregarded unless specifically assigned in the
motion for a new trial. Hamillon v. Goff...ccovvenreennnens

A judgment will not be reversed for the giving of an erro-
neous instruction where the verdict is the only one which
could have been rendered upon the issues. Stration v.

esessescrscananae reveen

In charging a jury the repetition of a proposition of law
is not reversible error where it does not perplex or mislead
the jury. Gran v. Houslon........ccosemrerevevrencans

The giving of an instruction assuming the existence of a
fact established by undisputed evidence is not a ground
for reversal. Id. .......c.cevninnnnne

srtesascecasrncesnse IETRTIPN sece

Assignments in a petition in error relating to errors occur-
ing at the trial and in the rendition of judgment will not
be considered where the record fails to show a ruling on a
motion for a new trial. Leach v. Renwald

Allegations that there were errors in the trial below will
not be considered in absence of a motion for a new trial
Carnes v. Helmrod..ouue covianeirecrincennanns veeseresanes venees vernes .

‘Where a motion for a new trial is based on several differ-
ent grounds, an assignment that it was erroneously over-
ruled is too general for consideration. Moore v. Hubbard....

. An objection that the findings and judgment are not sup-

ported by sufficient evidence is unavailing in an error pro-
ceeding where the record fails to show that a motion for a
new trial was filed and ruled on below. Losure v. Miller...
Losure v. Thompson........ Ceetensensetsanstntiiesinenins

sescessrasineee

A judgment sustained by the proofs will be affirmed where
only questions of fact are involved on appeal. Citizens
State Bank of Chadron v. Bellangee....... Cireestnreennes cesenean

Findings below supported by sufficient evidence will not
be disturbed in error proceedings upon the assignment
that the judgment is against the weight of the evidence.
Tolerton v. MeCIUTE..cvuenvumeeniviernrnereneessiastanonsons correeans

Where the record fails to present a question of law the
judgment will be affirmed if supported by the evidence.
State Bank of Crawford v. OWeNS ..cevevirververrersieissrorncennnes

Findings by court or jury on conflicting evidence will
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40.

41.

42.

43.

44,

45.

. 46.

not be disturbed on review unless c]early wrong. Mitchell

v. Jones.. seeteesaenereresanatiriensonssn cehererenieseireeeeentarens 55
Hooper v. Castetler ..... N Creereesnninieesenns .. 68
Thompson v. Field.......coovseeivnneerscnnnsverennns teesisnesteeseenens 146
Pearce v. McEay....cuuveeevienenrnnevennennne eerrrrnranes cresenaeunie 296
Farmers & Merchants Ins. Co. v. Malone................... crerene 302
O’ Donohoe v. Polk............ PO RN veeesennes 510
Carstens v. Eller......... veesensnenes teesererreneinetonsiriresrasanene wes 515
Thompson v. Luke....... eeretras et e tett it e ee neeeas [ 561
Baldwin Investment Co. v. Bailey........ Creeesnteecrtiirnesrrenranes 580
B'Nai Israel v. Garneau........ O PR 12 .4

Moore v. Hubbard.....
Seroggin v. Johnston

A joint assignment not good as to all plaintiffs in error
who joined therein will be overruled as to all. Smail v.
BaNAAL «u.cvvevennirireniiiniriiiiiniitirreeieeenaes cerneens cerevercenens 306
Harold v. Moline, Milburn & Stoddard Co.....vuuene. crerenrarens 618

Error in admitting and rejecting testimony .is not avail-
able on review unless the rulings complained of are defi-
nitely pointed out in the petition in error. Stoppert v.
Nierle........ e eeeEeeetts ettt sarees seeetestsruen ettt anresnenas ranees 107
Seroggin v, Johnston .........ceuuue. ettt e e e 714

An assignment that the court erred in overruling the mo-
tion for a new trial is too indefinite where several grounds
are stated in the motion. Conger v. Dodd . ceenrennen 39
Pearce v. McKay ..vveeiivereissneennnnenannn. terveeseieesiisisniiiienes 296
Sigler v. McConnell...... cvvvuervinneiireniiieens vereerenneereesssnsnenn. 598

An ussignment that the court erred in admitting or reject-
ing evidence presents nothing for review. Kearney Elec-
tric Co. v. Laughlin...... et tereartaetienentonnisetasatatertinonnnenson 392

The assignment, ‘‘ Errors of law occurring at the trial and
duly excepted to,”’ is insufficient in a petition in error.
MMo0re v. HUbBArd ..cveeveresviireeimuerannaeinnnneeevossnssescasssenne 612

An assignment of error is insufficient where it fails to
point out the particular error objected to. Quinn v. Moss, 614

An assignment that the district court erred in admitting
the evidence of a witness will he overrnled if any of his
evidence was proper. Kearney Electric Co. v. Laughlin...... 392
Sigler v. McConnell «uuiviveenvariieininisiiiiesisinnnene sevnsserennnnss 598

Riparian Rights.

1.

Except as abrogated or modified by statute, the common

‘law doctrine with respect to the rights of private riparian
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Riparian Rights—concluded.
proprietors prevails. Clark v. Cambridge & Arapahoe Irri-
gation & Tmprovement Co......venrrmnneasecceansniees cerresrseenenses 199
2. The right of a riparian proprietor is property, and when
vested can be impaired or destroyed only in the interest
of the general publie, upon full compensation. Id.

Sales. See CORPORATIONS, 7. EQuiTy, 4, 5. GUARANTY.
JUDICIAL SALES. MUNICIPAL CORPORATIONS, 15.
NOVATION.

. A merchant who was induced to sell goods on credit
through fraud of the purchaser may rescind the contract
within a reasonable time and replevy the goods. Farwell
U KIOMANee crevnreenreirensirsosvorsissaiesiioscereinies cerrirenaes cneees 426

[

3

. The veudor of goods, in order to rescind a sale on the
ground of fraud, must exercise his election to rescind
within a reasonable time after the discovery of the fraud.
Smith v. First Nat. Bank of CRadron.....cccciueiiesreconerainnnes 444

The relation existing between a wholesale merchant and
one who buys goods on credit through fraud is that of
debtor and creditor,—not that of principal and agent.
Farwell v. Kloman..........cceueees cestreeetairaertasrnesnerennns e 424
A purchaser may decline to receive a consignment where
the wholesale merchant fails to deliver the quality and
quantity of goods ordered, within a reasonable time.
Graves v. Morse ....... Craseesersesiesenieraens PR <11

&

~

ot

. The question whether a consignee accepted geods and be-
came liable for payment is for the jury to determine from
all the facts and circumstances in the case, where the
goods were not shipped within a reasonable time, but
were subsequently delivered. Id.

[

. Where goods not shipped within a reasonable time are re-
ceived by a clerk of the consignee and stored in the ware-
room of the latter without his knowledge, and in viola-
tion of his wishes, the evidence will sustain a verdict for
the consignor in an action of replevin by him to recover
the goods from one who purchased, without an inventory,
the entire retail stock of the consignee. Id.

7. A shipment of goods consigned to the seller who makes a
draft for the price and attaches the bill of lading thereto
is a tender of delivery at the place to which the goods are
shipped, and not at the place of shipment. Van Valken-
burgh v. Gregg...ccoosveenennnss ceeerieeneenas tarenses Cresseresenisinene 654

@

The fact that a buyer received a portion of the goods con-
signed to the seller at-a place designated was a waiver
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10.

11.

12,

13.

14.

only of the terms of delivery as to the goods so received,
and not as to those not shipped. Id.

. A seller of goods cannot recover damages on account of

the refusal of the purchaser to accept, unless he tenders
delivery of the goods in accordance with the contract.
I1d. .

Where a written coniract specifies a place of delivery,
delivery must be tendered at that place. Id.
Construction of, and evidence of compliance with, a con-
tract of sale for delivery of goods at either of two places,
the seller to ship from either place to the buyer at a place
designated by the latter. Id.

Whether statements made by a seller as to the condition
of property offered for sale were intended to be warranties,
is a question of fact for a jury. Erskine v. Swanson...... .

A seller may become a warrantor by using language
amounting to an assertion that the property is as repre-
sented, though he does not use the word *‘ warrant.” Id.
A person who buys personal property from a conditional
vendee thereof, with knowledge of the conditions, is not
an innocent purchaser. Pollock v. Whipple......couesveeersns

Satisfaction. See CHATTEL MORTGAGES, 1-3,

Schools and School Districts.

1.

Secs. 32, 33, 34, and 35, ch. 9, Comp. Stats., providing for
issnance of bonds, do not empower a school district to issne
its bonds to parties in compromise, or to take the place, of
an indebtedness evidenced by school district warrants or
OTAers.  S1ate 9. M00r€......vveeeerreerrnenrireesvennesesennevesensnns

. The electorsof a school district alone have power to direct

the building of a school house. Mizera v. duten............. .

. A district board has no power to appropriate the funds of

a school district to the erection of a school house unless
authorized to do so by a vote of the electors. Id.

. Where a school district has raised sufficient money to build

a school house, has the funds in its treasury and owns a
site, it may,at any 1egular annual meeting, orat a special
meeting called for the purpose, direct the building of a
school house on such site, and that payment therefor be
made from the fands on hand. Id.

. The electors of a school district may designate the school

board as the agent of the district to superintend the con-~
struction of a school house. Id.

767

844

13

239
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Schools and School Districts—conciuded.

6. The school board has anthority to make contracts for, and
superintend the erection of, a school house ordered to be
built, where the electors of the district failed to designate
an agent for that purpose. Id.

7. The electors of a school district may select to superintend
the construction of a school building such person or per-
sons as will best subserve the interests of the school dis-
trict. Id.

Seals. See TAXATION, 5.
Self-Defense. See CRIMINAL LaAw, 11,12, HoMICIDE, 5.
Sentence. See CRIMINAL LAWw, 4.

Set-Off and Counter-Claim.
Sufficiency of evidence to sustain a finding against a tenant

for life who pleaded a counter-claim for payments on
mortgages in a case whereshe was sued by the reversioner

for damages for waste. Disher v. Disher...........

Sheriffs and Constables. See JUDICIAL SALES. RE-
PLEVIN, 5.

Slander. See LIBEL. AND SLANDER.

Special Findings. See TrIAL, 1,2,

Stare Decisis, See RES ADJUDICATA, 2.

State and State Officers. See OFFICE AND OFFICERS.
Statute of Frauds. See TrusTs.

Statutes. See CoONSTITUTIONAL LAw. JUDGMENTS, 11.
TABLE, ante, p. 1i.

1. In construing statutes the purpose should be to ascertain

the intention of the legislature. State v. Moore..............

2. Where a law is plain and free from ambiguity no interpre-

tation is necessary. Id.............

3. Where, from an analysis of a whole act providing for the
issuance of bonds by minor political subdivisions of the
state, the meaning and intent is doubtful, the doubt should
be resolved in favor of the taxpayers. JId.

4. Where the words of a statute are plain, direct, and unam-
biguous, an interpretation is unnecessary. Stoppert v.

5. A statute is penal where it creates a liability for violating
its provisions mot measured or limited by the dawmage
caused by performing or omitting a requirement of the act.
Kleckner v. TUrk ....ccovveererecerserecs vensnsvonsen
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Statutes—continued.

6.

10.

11.

12.

13.

14.

A right of action which accrued under a statute and did
not otherwise exist i3 destroyed by the repeal of the
statute in absence of a saving clause. Jd.....................

. A suit pending to enforce a right or reinedy conferred

solely by statute is abated by the unconditional repeal of
the statute. Id.

. A statute treating of a subject in general terms, and not

expressly contradicting positive provisions of a prior act,
will not be construed as a repeal by impliéation of the lat-
ter if any other reasonable construction can be adopted.
State v. Hay...... eeueees [ [ carenienns crevaraens

. Though the action created by ch. 21, Comp. Stats., is

purely a creature of the statute, the courts will not give
the statute a technical or narrow construction. Kearney
Electric Co. v. Laughlin.. .......ceeienneeeeeircianseneeesionireennnn

Sec. 104, ch. 16, Comp. Stats., requiring railroad compa-
nies to ring bells or blow whistles at public crossings is
penal. Omaha & RB. V. R. Co. v. Hale......... ererarraniienaes

The word “repealed ” in sec. 11, art. 3, of the constitution,
relating to amendment of laws, is used therein in the
sense in which it was understood when the constitution
was adopted. Statev. Bemis........ ereseeane e e e ee

Before the adoption of the constitution it was settled as a
rale of construction that the simultaneous repeal and re-
enactment of a statute in terms, or in substance, is a mere
re-affirmance of the original act, and not a ‘‘repeal ”’ in
the strict or constitutional sense of the term. Id.

It is only required by sec. 11, art. 3, of the constitution, in
relation to amending laws, that the amendatory act shall
be definite and certain as to the law amended, and ger-
mane to the original act. Id.

An act embracing the entire subject-matter of a prior act

~ and also additional provisions will be construed as a re-

15.

16.
17.

18.

peal of the latter by implication. Id.....ceeoccvnueneneeennnn.
A provision in a statute without an emergency clause, for
the appointment of certain officers within thirty days from
the passage of the act, was /eld to refer to the time the
law went into effect, three calendar months after the ad-
journment of the legislature. Id.

All presumptions are in favor of legislative acts. Id......
An act will not be declared invalid inless plainly and
irreconcilably in conflict with thc constitution. Id.

A court in construing a statute shonld consider its policy

177

321

391

418
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19.

20.

and the mischief to be remedied, and give the interpreta-
tion best calculated to advance the design of the legisla-
ture. Gran v. Houslon........... cavesveraats cerserenaons sesienienens .

A proviso which would operate to limit the application of
an enacting clause, general in its terms, will be strictly
construed, and inclndes no case not within the letter of
the exception. Paxion & Hershey Irrigating Co. v. Farmers
& Merchants Irrigation Co.......... creeseserarasane ereereceseneerannns
The power conferred by the Rayner irrigation law of 1889
upon irrigating companies for acquiring the right of way
for canals and ditches is within the title of the act, and is
not in conflict with see. 11, art. 3, of the constitution re-
lating to titles of Dills, J@...cocoievcncrrisiinsniirisnnnnnrenneinn

Stock. See CORPORATIONS, 7, 8.

Stockholders. See CORPORATIONS, 1-3.

Subrogation. See TAXATION 1.

1.

The right of subrogation not resting on contract, but being
a mere equitable right, whether the doctrine should be
applied depends upon the circumstances of each case.
South Omaha Nat. Bank v. Wright cccccceverneiessnrecisinranensan.
Rice v. Winters......... arenenen cresesrareasanans e resencrertintnnaanane

. One cannot be subrogated to the rights of a third person

until he has paid a debt due the latter. Rice v. Winters...

. The right of subrogation is never accorded to one who is

a mere volunteer in paying a debt of one person to an-
other. Id.

. A third mortgagee who loaned the mortgagor the money

with which the first mortgage was paid and satisfied, be-
lieving that a marginal release on the record of the second
mortgage was valid, when in fact it was not, should net
be subrogated to the rights of first lienor. Jd.

. Courts of equity will not apply the doctrine of subroga-

tion where it will deprive a party of alegal right. Id......

_ Sureties on a contractor’s bond, after a building in course

of constrnction has been destroyed by fire, may be subro-
gated to the rights of the owner in the insurance on the
property, where they were compelled to pay him the sums
he advanced under a building contract requiring him to
carry insurance to the extent of his interest in the prop-

814

885

884

23
517

517

518

erty. Gallagher v. St. Patrick’s Church..occnesisisaniss oo 535

Subscription.

1.

Where a subscription paper, payable to a certain person,
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Subscription—conciuded.
is assigned by him to one of the subscribers, the latter
may recover directly from another subscriber who is de-
linquent. Ripp v. Hale. ...ccuveeesrvsrssrirersirnsnescrsossonnnes
2. A page of a deed record in such a case was held to have
been properly excluoded from the evidence, as not affecting
the liability of defendant upon the subscription. Id.
3. The evidence in such a case was held sufficient to sustain
a verdict for plaintiff where the defense was alteration of
the instrument. Id.

Summons. See APPEARANCE, 4. J UDGMENTS, 5, 10. Jus-
TICE OF THE PEACE, 2-4. PLEADING, 5-7.

1. Sufficiency of evidence to establish the place of leaving a
summons as that of the usual place of residence of defend-
ant who was absent from the state with the intention of
returning. Wood v. Roeder.......... creennes terrsensarsnesnintiiane

2. Where a transitory action is properly brought in a county,
summons may issue to any other county to bring in other
parties defendant. Hannav. Emerson....eu.uenesesverenenn...

3. Service of summons in an action against individual mem-
bers of a firm is governed by sec. 69 of the Code, author-
izing service to be made by delivering a copy to a defend-
ant or by leaving it at his usual place of residence. Id.

4. In a personal action, service upon a nominal defendant in
the county where suit is brought does not confer author-
ity for bringing a real defendant from another county by
a summons directed to that county and served there. Jd.

5. To entitle & party to the issuance of an alias summons, it
i8 not essential that he should refile the petition or file a
BOW OD6.  Jduicuuuerenisinsrussarerarorsorrasnonssessncosasennesoresnnns

Supersedeas Bonds. See APPEAL BoNDS.
Suretyship. See PRINCIPAL AND SURETY.

Surface Water,

A land-owner may defend his premises against surface water
by dike or embankment, but is liable for damages where
he negligently or unnecessarily constructs an embankment
and overflows the land of an adjoining proprietor. Cityof
Beatrice v. Leary ....... reresraenan erereterreseasen vereen [

Taxation. See MUNICIPAL CORPORATIONS, 11, 15, 16.
1. A purchaser at an invalid tax sale has a lien on the realty

for the taxes paid and is subrogated to the rights of the
public. Weston v. Meyers.........cuuireennrvvvenncernreneensensns

567
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708

709

149

95
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Taxation—concluded.

2. A public tax levied on real estate becomes a lien nutil paid

or barred. Id..... creenesrarenennaes teesseresterasnresnractiareosanaares

3. As between a tenant for life and the reversioner the former
should pay taxes assessed against the estate. Disher v.
Disher coveeenrsvanonenes et arietretasisetsts sreesane seesnsranrerarsaares .

4. One who sells land after April 1, in any year is, under sec.

. 44, ch. 77, Comp. Stats., liable for the taxes on such real
estate for that year. Campbell v. McClure .........cevruuvvaens

96

100

609

5. Valid tax deeds cannot be executed because the law does -

not provide for an official seal for county treasurers. Dickey

Vo PALETr8OM...cocceireraseirensssnransansesnssssssesssessssacassssesssnnnes

Tender. See SALES, 7,9, 10.

Torts. See CARRIERS, 2.
A person who interferes with personal property not his own,
at the instance of another, who is not the owner, is liable
to the owner for the wrongful act. Cook v. Monrae. .........

Towns. See VILLAGES.

Township Bonds.

County commissioners have no jurisdiction to order an elec-
tion for the purpose of voting on a proposition to issue
township bonds for internal improvement until a petition
signed by at least fifty freeholders of the township has
been presented. Howie v. Scott.......... cesavanseracenes

Transgeripts. See BrLn oF EX@EPTIONS, 4. CRIMINAL LAw,
2. REVIEW, 19-23,

Transitory Actions. See SUMMONS, 2.

Trial., See ATTORNEY AND CLIENT, 3. CONTINUANCE, 3.
CRIMINAL Law. EqQuiTy,l. HoMICIDE,9. INSTRUC-
TIONS. - JURY. RES ADJUDICATA,1l. REVIEW, 10,13,
‘WITNESSES,

1. A special finding will not be assumed to be in conflict
with the general verdict of the jury. Cilizens Nai. Bank
of Grand Island v. Wedgwood .....ccevieeroanreeiierncrcceinroncane

2. A special finding, though clearly unsustained by the evi-
dence, must be disregarded when the fact established by
it is clearly irrelevant to the issues. Id.

3. The admission of incompetent or irrelevant testimony in
a trial without a jury is not reversible error. Pearce v.

848

349

199

143
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Trial—concluded.

4. Error cannot be predicated upon the exclusion of certain
testimony where the same was subsequently admitted.
Farmers & Merchants Ins. Co. v. Malone....... Ceneesrriieneiaesae

5. The admission of evidence which, though not competent,
is immaterial affords no grounds for the reversal of a de-
cree in equity. Blazer v. Rogner........ crerensesrisinissanenns .

6. Where a jury returns an incomplete or defective verdict, it
is proper for the court to send it back under proper in-
structions for its completion or correction. Smith v. First
Nut. Bank of CRUATON ..o corivriivinniiirciseisaresinamasssenns .

7. Permitting reported decisions to be read to the jury is a
subject within the discretion of the trial court. Stratton
v. Dole........ [T TN Creinaee

8. Argument of counsel based on facts not in evidence is not
reversible error if made in reply to similar argument of
the adverse party. [Id........... Cenneeinrenes veeraans eseenianns

9. Where defendant’s attorney in his opening statement,
with permission of the court and against plaintiff’s objec-
tions, rehearses matters foreign (o the issues and which
tend to excite the prejudice of the jury, a judgment for
defendant may be reversed. Stratfon v. Nye.................. .

10. Where the district court abuses its discretion in conduct-
ing the routine business of a trial the judgment may be
reversed. Id.

11. The refusal of the court ta permit a witness to answer a
question cannot be made a ground of error in absence of an
offer of the proof an answer would elicit. Alter v. Covey...

12. Where a responsive answer is received without objection,
it is discretionary with the court to sustain or overrule a

motion to strike out the answer as incompetent. Gran v..

HOUSION. « covvurenerieiseirecneiitiitiincntiiiriassisininssanenes veenseas
13. A party desiring to review proceedings in relation to the
misconduct of an attorney should at the time object to
the conduct and obtain a ruling on ths objection. Id.
14. To make error available in the admission of evidence there
must be an objection to its admission and an exception to
the ruling on the objection. [d.

Trover and Conversion. See PRINCIPAL AND AGENT, 2.

The refusal of a common carrier to surrender goods in its
possession to the rightful owner amounts to conversion, for
which the latter may recover if entitled to possession at
the time of the demand therefor. Shellenberg v. Fremont,
E & M V.B. Couriiniaciiiiiiinnniiinisinninieinsiessiniien.

302
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474
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Trust Funds. See EQuIry,5.

Trusts. See CORPORATIONS, 4, 5. FRAUDULENT CONVEY-
ANCES, 5.

‘Where several persons furnish money, buy land, and have it
conveyed to one of their number in trust for all, one who
contributed to the fund may enforce the trust in equity in
an action against the trustee. Leader v. Tierney.............

Ultra Vires. See BANKS AND BANKING.

Usury.

1. Where a note bearing the highest lawful rate of interest
is antedated as a device to cover usury, and the money is
not set aside by the lender for the use of the borrower
during the time between the date of the note and the pay-
ment of the money, the transaction is usurious. Vail v.
Van Doren. ....ccceveeeinnenonnnnes cereresenereateieisttnicnns cevannaes

2. A transaction providing for a loan at ten per cent, where
a seven per cent note is given,and an advance payment of
interest deducted from the loan, which with the interest
on the note does not exceed ten per cent, is not usuricus.
Guthrie v. Hamilton Loan & Trust Co........ cersetserereeeraens

Variance. See CRIMINAL LAw, 2.

Vendor and Vendee. See CONTRACTS, 4., MORTGAGES,
1, 11.. PARTIES. PLEADING, 16. TAXATION, 4.

TRuUSTS.
A deed unrecorded at the time of the rendition of a judg-
ment, if recorded before execution sale thereunder, is supe-
rior to the sheriff’s deed. Hargreaves v. Menken............

Venue. See CORPORATIONS, 6. CRIMINAL Law, 13. GAR-
NISHMENT.

1. A ruling on a motion for a change of venue will not be
disturbed in the supreme court oaxcept for an abuse of dis-
cretion of the trial court. Stoppert v. Nierle........... R

2. An action on an account against two or more persons may
be brought in the county in which any one of the defend-
ants at the time resides or may be summoned. Hauna v.
EmMerson.. ..o veveeenicceiioncionanss sesierenss terionareeannstaesanssnann

3. Where an action on an account against two or more per-
sons is not instituted in a county where a defendant re-
sides, it must be brought in the county where he then is,
and summons must be served upon him there. Id.

Verdict. See TrIAL, 6.

Verification, See PLEADING, 1.

65
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766
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Villages.

The boundaries of a village may, under sec. 99, ch. 14,Comp.
Stats., be extended so as to include adjacent lands in such
close proximity to the platted portion as to have some
unity of interest therewith in the maintenance of munici-
pal government. City of Wahoo v. Tharp......coceevivrrennans 563

Voluntary Assignments. See EqQuity, 5.

Waiver. See CONTRACTS, 3. MORTGAGES, 13. PLEADING, 10.
REvVIEW, 25. SALEs, 8.

‘Warranty. See GUARANTY. SALEs, 12,13

‘Waste.

1. A life tenant who dees not damage or diminish the value
of the inheritance may remove timber o as to fit the land
for pasture or cultivation. Disher v. Disher. .................. 100

2. The reversioner in an action to stay threatened waste by
a tenant for life may recover for waste previously com-
mitted where there is some connection between the injury
done and the acts threatened. Id.

3. Sufficiency of evidence to sustain the allegation of waste
by a reversioner against a tenant for life. Id.

Water and Water-Courses. See NAVIGABLE WATERS.
SUBFACE WATER.

In a suit against a canal company for damages to crops by
the overflow of a canal resulting from the negligence of
defendant in maintaining its embankments the evidence
was held sufficient to justify a verdict for plaintiff. Kear-
ney Canal & Waler Supply Co. v. AKEYSOn ...veeverrssveeneeeneen 635

Witnesses. See CRIMINAL LaAw, 9, 10. EVIDENCE, 4. IN-
DICTMENT AND INFORMATION. REVIEW, 46.
1. Instruction as to credibility of a witness keld properly re-
fused, for the reason that it misstated the maxim, * Falsus
in uno, falsus in omnibus.”’ Stoppert v. Nierle.................. 107
2. Where a husband is a nominal defendant, having no inter-
est adverse to that of his wife, in an action by ber to can-
cel a frandulent conveyance executed by both to a third
person the wife is a competent witness in her own behalf,
Buckingham v. Roar...... [N ceeeseseenians [T ceeer 244
3. In such a case neither the husband nor the wife shonld
testify as to any conversation which occurred between
them with reference to the subject-matter of the suit. Id.
4. In such a case testimony of the husband tending to sus-
tain the conveyance is incompetent as being adverse to the
interest of the wife. Id. .



INDEX. 963

Witnesses—concluded.

5.

‘10.

11.

Neither husband nor wife can be examined in any case as
to any communication made by the one to the other while
married, nor shall they after the marriage relation ceases
be permitted to reveal in testimony any such communica-
tion made while the marriage subsisted. Id.

. Where defendant in a criminal prosecution becomes a wit-

ness in his own behalf, his interest in the result of the
trial may be shown for the purpose of affecting his credi-
bility. Basye v. Stale....cev vveniriiiienriieniiiiiiieriininiiiinna. 261

. A communication from a party to an attorney is not privi-

leged where the relation of attorney and client did not
exist between them. Id........ ereersee e ennes cereriniaines 262

. Where a client makes statements to his counsel in the

presence and hearing of a third person who stands in no
relation of confidence to either, such person may testify
to the statement. Jd........cooevrrinieniiiniiiiiiin e, 263

. Statements made by a witness out of court in conflict with

his testimony at the trial may be shown in cross-examina-

tion. Fremont Butter & Egg Co. v. Peters. ......cooveiucannnnns 356
Evidence set out in opinion keld admissible for the purpose
of impeachment. Stratton v. Dole.....cccoveirsiniiiiirnnnnnnnns 473

Case where a witness was permitted to testify after dis-
obeying an order excluding witnesses from the court room.
Gran v. HouSION. ...covererrnveirenrerierenrnermmnsioinicismsnicsss .... 816

Words and Phrases.

1.
2.
3.

4.
5.
6.

i Deliberation.”” Debney v. State......... e eareenes e ... 866
‘“Misconduct.” Chicago,St. P., M. & O. B. Co. v. Deaver... 307

“‘ Navigable waters.” Clark v. Cambridge Ledrapahoe Irri-
gation & Improvement Co...... e testes creratsesatrataien boareaserianns 798

Pecuniary injuries.” Kearney Electric Co. v. Laughlin ... 391
‘‘Repeal.” State v. Bemis....ccoecveeriirianenvarsirnissses coiiseies 724
‘‘Wholly dependent.”’ Kearney Electric Co. v. Laughlin ... 391

Writs. See EXECUTIONS. SUMMONS.






